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Wf)e Mi^est 


OF 


ENGLISH CASE LAW. 


telegraph and 
telephone. 

A. TELEGRAP.H. 

1. (renemlly^ 1, 

% Com.2)ematiLm^ 4. 

3, Messages and their JSffect, 6. 

4. Mj'uring Property of Compiny, 12. 

■ J’«t/ Ji'ites a,id 

J.aa;es.-^bee Bates— -Beventue 

B. Telephone, 12. 

A. TELEGBAPH. 

1- Generally, 

f &r Collecting- Mes 

sages— How far a Preference .!— a nartv onl 
ected messages for a teleerap^ compand Sd 
received a commission from tlie conmnn!“^^“ 

messages collected 

considered as a violation of the pro- 
ibion in the charter of the company “ for \hp 

messages by all peisons 
alike without favour or preferenrp 'onii LiKv 4. 

to such equitable charges and reasonable re<4la 

1245 ; i W. 5. ^ C^»-S.) 

^Telegraph Wires-Mode of Hacing.l_A local 

eoiiairicm that the wires across or alonp-sf-waif*, rZ 
roatls should be UDderOToimd T}ii« Hi-Hnv. 

after havinl, been Sed to f metrSS 

fhi* accordance tvithb 4 of 
the Telegraph Act, 1878, brought Wore the j 


TOt. XTV. 


over, along, or ac;os, fnr,.r!'r 
less height than tInVfTr" or footway at a 

footway. 4 That whmi f or 

public md or strek H,® iW® 
points of support at nit ® 'I'^tanco between tk 
street shall^ not in road or 

Xr««r7«o<,4 

SISSS””^”" 

Heif atok^hk^def^'f ^"*^ i*° an injuiS'r;:^ 

5^' ’ 1“ ^ defendants did not require plain 
tifls ;^consent under 26 & 27 Viet e i •> . * o , 

ji j. T.-ns, aJ'-J: 


4 


s : '-''.-i::-': ■■ TELEGEAPH AND'' telephone. 



MfdiBg 0. home hM, 
tt&clei* a^j^aae Iof twehty-oae,ym. 

of the ii 0 u$e siihieOt to an mu 

fey the mmpms' lo H. for., the i 


Ihe'pompany 

frM’Septem- 

portion 

l^^_granted 




not otherwise, across any railway, so as not to 
damage ox be likely to damage the railway or any 
of the works eGiinected therewith. A railway, 
pursuant to the provisions of the act incorpo- 
rating the company, crossed a public road on the 
le vel : — Held, that the telegraph company had 
no right to place their wires and pipes under that 
part of the public road where it was crossed by 
the railway on the level, as that part was not a 
public road, but a railway within the telegraph 
company’s act. S, B, My> v. European and 
Ameficayi Electric TeXegrapli Go,^ 9 Ex. 363 ; 
2 C. L. R. 467 ; 23 L. J., Ex. 113. 

A telegraph company, without any parlia- 
mentary powers, laid down their wires in tubes 
under a public highway. An information and 
bill were filed complaining of those acts as a 
nuisance to the public and as an invasion of the 
rights of the owner of the adjacent land in the 
soil of the road. The court refused to grant an 
injunction until the legal right had been estab- 
lished. AU.-Gen, v. United Kingdom Electric 
Telegraph Co., 30 Beav. 287 ; 31 L. J., Ch. 329 ; 

8 Jur. (K.S.) 583 ; 5 L. T. 338 ; 10 W. 11. 167. 

Where a company, for the purposes of profit 
to itself, placed telegraph posts upon a highway 
with the object and intention of keeping them 
there permanently, and did permanently keep 
them there, such posts being of such sizes and 
dimensions and solidity as to obstruct and pre- 
vent the passage of carriages and horses or foot 
passengers ; — Held, that the company was liable 
to be found guilty upon an indictment for a 
nuisance. E.eg. v. Vnited Kingdom Electric 
Telegraph Co., 2 B. & S. 647, n. ; 31 L. J., M. C. 
166 ; 8 Jur. (N.S.) 1153 ; 6 L. T. 378 ; 10 W. R. 
538 ; 9 Cox, C. C. 174. 

Held, also, that even if the posts were not 
placed upon the hard or metalled part of the 
highway, or upon a footpath artificially formed 
upon it, or although sufficient space was left for 
the public traffic, the company was still liable to 
a conviction. Ih. 


Liability of Postmaster-Oenerai for ITegli- 
gence.]~By the Telegraph Act, 1868, winch 
incorporates the Telegraph Act, 1863, s. 2, the 
term “the company,” in the Telegraph Act, 
1863, shall, “in addition to the meaning assigned 
to it in that act, mean the postmaster-general.” 
In an' action against the postmaster-general, in 
his individual capacity, for, by his servants, 
negligently opening a flagway for the purpose 
of erecting tele^aph posts Held, that the 
action did not lie. Jones v. MonselL Ir. B. 6 
0. L. 155. , 

Purchase of Premises by Postmaster-General 
— Rateable., .ITalue at Bate of Purchase.]— -The 
Telegraph Act, 1868, empowers the postmaster- 
general to purchase, for the purposes of the act, 
the undertaking (including land and property) 
of any telegraph i company,, and s. 22 provides 
that all land, property and undertakings- so pur- 
chased _ shall be -assessable and rateable to 
parochial rates at sums not exceeding the rate- 
s able value at which such land, property and 
undertakings were properly assessed at the time 
:pf such pnrehsEe; In 1870 the postmaster- 


term less one day, and containing a covenant by 
the company to pay all parochial rates. The 
postmaster-general occupied and izsed, for tele- 
graphic purposes only, the portion of the house 
not comprised in the underlease until the year 
1878. when he demised that portion to others, 
and thenceforth no part of the house was occu- 
pied or used for telegraphic purposes. The rate- 
able annual value at which the portion comprised 
in the underlease could properly have been 
assessed, as a separate tenement at the time of 
the purchase, was 108?. In 1880 the assessment 
committee of the district separately assessed that 
portion in respect of parochial rates at the 
rateable annual value of 334/. : — Hehl. that s. 22 
applied notwithstanding that all use of the house 
for telegraphic purposes had ceased, find there- 
fore that the occupier of the premises comprised 
•in the underlease was not liable to be assessed in 
any sum exceeding the rateable value at which 
these premises could have been properly assessed 
at the time of the purchase. St. (takriel. Fen- 
church V, IVilUams, 55 L. J., 31. G. 14 ; 16 
Q. B. D. 649 ; 54 L. T. 270 ; 34 W. R. 256 : oO 
J. P. 533. 

Telegraphic Address — Damnum absque In- 
juria.] — The short address “Street, London,” 
was used for many years in sending telegrams 
from abroad to Street Co., of Cornhill. A 
bank adopted by arrangement w'ith the post- 
office the phrase “ Street, London,” as a cypher 
address for telegrams from abroad to them- 
selves : — Held, that tlie court had no jra’isdierion 
to grant an injuncrion resrraiiiing tin? bank from 
using such address, as tJ'ierc was no attempt to 
interkTC with trade, no legal ii^jury dune* bn t 
simply a matter of inconvetiem*^*/ Strtff \\ 
Union Bank of Spain and Engiand. 55 L. J., t-h. 
31 ; 30 Ch. b. 156: .“>3 L. T. 262 ; 33 W. L. 
901. 

2. C05! PEKSATIOy . 


What is an Interest Entitling to^ — Compul- 
sory Purchase by Government.] — By s. 7 of the ' 
Telegraph Act, 1868, any railway company pie> 
sessed of a telegraph open !»> flie u-e ihe 
public on the 1st of January. fur trans- 
mitting messages for mmiuy.^ur any 

beneficial intoresi in such 'tclegrapn. ndghl re- 
quire the postmaster-general to puridirtse tlie 
right of such railway company lo trairnnit such 
messages, or other benenoiai imen-n Ry s, BJ 
of the Telegraph Act, 1869, A^y telegraph com. 
pmnywith which the postmasi er-gtau;rul may n-jt 
come to an agreement with respecr Ui the aitsount 
of compensation to be paid to thiun for their 
undertaking, may have such amoum M,Ttlrd Iw 
arbitration in manner |>rovid,f(i l.>y the Lands 
Clauses Act, 1845. By an agreement, with the 
telegraph company, undvr which thv reieurapii 
company erected ami placed ilit4i-teh,;yni|iiiic ap- 
paratus on the Co^ve.s and Newport Rr,ilway 
pany’s line, the railway company louk the exclu- 
sive use of one wire during the contiiiwance of the 
agreement, but was probibitixl from using the 
wire for ■public use or for profit, or for any othiir 
purpose .than the transmission of thi* mllwar 
company’s, own messages. fht‘ a.grti«aenl \vm 
to be in force for twenty-one years, ami at tlie ^ 
end of that time the telegraph conipaiiy was to ^ 
remove its telegraphic apparatus that 

the railway company had no liiterciit in the tcle.- 
graph such as to entitle them to require tbt 
1 postmaster'-general to pitrchi»e || .-muifer tb% 
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;”r.?sr4 i d 

The Somerset and Dorset Kailwov PnTr,l•^o« no allusion in his award to any yearly rent 

, yiiich connected two portions of tteTo?Snn^i that sub-sectioV— Held* 

South-Western KailwareXred into fat the defendants were precluded from ahy’ 

meat f 1866, by whioh^heTundertoorto fom oTwfZ 

plete all the works, inoluding the telegraphs ami to®br®*‘T T“‘®^®“®f ' ™^ght in future 

then to hand over, for the term of f nnn ^ ®''®“ted upon their railway system 

Stl’tti:; M- vv«s, ?h,''S,si' '■ ‘0 L T. 

lu ptty cnem lorty-nye per cent of thp^ o* 

S*dato of*tf®“ the railC! su^s Telegraph Act, 1868, s. 8. 

Dmlpt applies only to the three teiepraph 

Doiset Railway had two telegraph wires alono- ^^^Pames named at the hegiimin£r of “s 8 • 
Soath-Western had made telegraph aiperintendent of 

vJr. hZZL^T. Com. to ®?“P®n.sa- 


& ® ®°"*’'-^®«torn TheSomerseS f respect of profits on allowmiorfor 


wards requested the chief justice of By the Telegraph Act, 1868, s. 8, sub-s 7 

pleas, pursuant to s. 9 of the Telegraph Act ®®®ys '^ho have been for a fixed period h the 
to do on which he declined t t®l«graph company, whose 

Somerset and Dor- taking has been purchased bv the post- 
beneficial interest in a under the provisions "of the^act 

telegraph within s. 7 of that act :-~Held that ^^en in receipt of a vearlv 

Soudf^wJ?' agreement with the remuneration not less than 5ol 

entitled, in the event of their 

messages sent by the tele- offer of an appointment by the post- 

graph formed 7-»A Aov.f j icxe master-e'enem. in f.ha 


rv.i ^ ^ messages sent by the tele- offer of an appointment by the post- 

nilwa?''3^ iT conveyed by the f In department of 

uHHm’ A ^ ' consequently they were not ^ ^ i^cid under the company, to 

ntitled to compensation nndot' 4 -t-,a nn^i i an annuity bv wav of oomnATicrif irtvi .fy,,. j.i_ _ lb. 


«49 1 34 L. T. 759." «uq®molumeut derive! 

tr^io? Cl“^ I™— Claim—Arbi. ™f'®rtaking had bee^f'^pSlse'd™^^ the’^^t- 
toatioa Clauses.]— By the Telegraph Act, 1868 ®aster-gener.al, and was entitled, so far as salary 
wiv Postoaster-general shall pay rail - 1 torm of office were concerned, to compeasition 

way companies by way of compensation (Liuse ^“'’7 <.*^® Telegraph Act, 1868. It was part of 

required, to travel on the com- 

oftb?nrt,°f «“oh raawaycompanv hS“y®’’"®^“®®®J whenhesotravelledhisordinary 

IhL^T f£“ ^granting other waydeaves^and S additional expenses weri 


~..V uie posumaster-general for the con- account ot Ms expenditure, and then 

ce of telegraphs over their railways. By sums ’so paid to 

-rl. of the hame sub-section, on acquisition L—? ^ tiavelhng expenses were to be taken 
telegmphs, the postmasteiygeneral shall if hi calculating the annual 


. AAx vv^tioiviciiiLion rnereoi: le shaH nav A‘ r 

to^ the railway company such sum per mile per 
wire over the whole of the said system by waf of 
ymy rent as shall be fi.xed by arbitmti.i ^he 
.iibitiator in derorramnig rho amounts to be paid Lia 
to the nil] wav onmrimir*- 41....’ , 1; .. 


3 . Messaobs aud their Effbot. 


to the mihimt ZpaZ mite HisdeUvery of Messages.]-A 

have regar.1 to the^igreemonts which suS nmvlv f '''? ®l®ctrio telegraph .mmpany 

between thi.Mmilwavcompan^and'm^ powamfor laying dowm their lino, and cnacte;i 
comiiany, and also to a eorap,Us„ry‘ sale beto^ ‘apparatus for 

required from the railway company -^and in «tf messages 

mating the amount to be paid under .any ^^1!’ t prior right of use for the 

part of this sccthm shall have re<nrd tn i-hn subject to such ciiarges 

advantages to bo obtained and thp reasonable reonlations n,s might he made hv 

10 besilstained 1 v tlirm wly sending an2 

any «thcap.art of this section Tho oo£^ messages by all ponsons \likc. 

the same section, power is reserved to tht . “iS J stipulated that they woulti not be 

way company to' Ireet and wolklrivato «« tmns- 

«A«. tap ™ ■„ ta siiss t 'issiTtsiv 

■ - - . ' ■ ' ' £ ■' ■ 1—2 
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Held, that the obligation of the company to use nor intended for the plaintiffs. The plaintiffs 
due care and skill in the transmission of a message executed the supposed order, and, having siif- 
arose entirely out of contract, and that the vendor fered a heavy loss in consequence, claimed 
of goods who received an offer by telegraph from damages against the telegraph company — Held, 
the vendee could not maintain an action against that they were not entitled to maintain their 
the company for a mistake in the message, action, as there was no contract between them- 
Pla/ifford V. United Kingdom Kleottie Telegraph selves and the company, nor an}’’ duty upon the 
(:7a., lo B, & S. 759 ; 38 L. J., Q. B. 249 ; L. R. 4 company to transmit messages correctly. II). 

Q. B. 706 ; 21 L. T. 21 ; 17 W. R. 968. The receiver of ^ a telegram cannot maintain 

An electric telegraph company’s act provided an action for a mistake which has caused him 
that the public without preference, shall have damage. The person who pays for the trans- 
the use of the company’s telegraph, subject to mission of a message is the only person who has 
reasonable regulations, to be made by the com- a right of action in case he is damnified by the 
pany. When a person wishes to transmit a mes- negligence of the company or its .servant.s. 
sage by the telegraph, a message paper is handed Play ford v. United Kingdom JEleatric Tdegmph 
to him for his signature, on which is indorsed a 6h-, 17 L. T. 243 ; 16 "W. R. 219. 
notice that messages of consequence ought to be 

repeated from the station to which they are ad- For ISTon-delivery.] — The defendant s 

dressed, and that a higher rate is charged for re- business was to collect the telegraphic messages 
peated messages, and that the company will not for transmission to America and other places, 
be responsible for mistakes in the transmission of The plaintiff: entrusted the defendant with a 
unrepeatecl messages : — Held, that the company message in cypher, which was unintelligible to 
was not liable for the consequences of such mis- the defendant, for transmission to America. The 
takes ; that the condition introduced into the defendant negligently omitted to send the mes- 
notice was reasonable ; and if not a reasonable | sage. The consequence was that the plaintiff! 
regulation under the act, it was such a limitation * lost a sum of money which lie would have 
of liability as the company in the character of j earned for commission iqion an order to which 
common carriers, was entitled to create by notice i the message related: — Held, that the plaintiff 
to their customers. M^Andreio v. Electric Tele- '' could not recover such sum of monev from the 


graph Co.^ 17 C. B. 3 ; 25 L. J,, C. P. 26 ; 1 Jur. I defendant, but oiilv nominal damages. Sander,^ 
(K.S.) 1073 ; 4 W. R. 7. t v. L. J., G. P. 682 : 1 C. P. D. 326 ; 

j 35 L. T. 370 ; 24 W. E. 949. 



Warranty given in Error.] — The respon- j 

dent’s ship was in a port in Australia under ! Use of Cyphers.] — A telegram eompaiiy in 
orders to proceed to R. The respondent entered London made arrangements' with the defeu- 
into a contract with the appellants in the Uniterl dants, being two individuals in Austmiia, for the 
Kingdom to purchase a cargo of coal, to be transmission of messages, in which certain 
loaded in Australia. The appellants telegraphed wonls were u.^ed as short express;, of tlie 
to their agents in Australia as to the terms and names anrl addre.ssos of tl’ic in’incii ni cii.-Ti aiiers : 
conditions of the sale, and added instructions as and the d(*fondanrs wcie agt’jn-of 

to the destination of the ship. They had no the telegram company. In a Ihrio ruw th.* 
authority from the respondent to give any orders parries quarrelled, and one of rhi* ui'h.'ndaiifs 
as to the destination. By a mistake of a tele- came to England to carry <>n nu iutiepeirlent 
graph clerk, C. was given as the destination telegram business with Iris paraua* in Ar-tralm, 
instead of R. The appellants’ agents in Aus- and sent circulars to the cuc-roruor- tu‘ ti?e 
tralia informed the master of the ship that they gram company, mondoning r-hal ho Irtd thrlr 
had ins’tructions to direct him to proceed to C. cyphers. Oii motion to ros? rain hiju from u-^ing 
The master hesitated to change his destination, the cyphers :-~Hcld, that theri' was uodning eon- 
and the appelhints' agents then gave him a ffdeniial in the cvplwrs.und that la* was tus-idrd 
letter “to confirm our verbal instructions as to use them. Penter'r Trleoram Uo. v. 
to your destination ’’—naming 0. as his destina- 43 L. J., Ob, 661. 
txoii — and continuing, “this letter will be a 

sufficient guarantee for your proceeding on your Equivalent to letter,]— Somblc, ihul a 
voyage”: — Held, that the letter amounted to a gram, if properly hlenTilictl. cqulvnlviu lu a 
warranty upon which the respondent could sue letter. Conjdand \\ Arr>arKwith, T. 755. 
for damages he had sustained through the ship 

proceeding to 0. instead of to B. Brotmi-v. Lau\ Privileged Communications,'^^ — \Vlk ‘0 a 
72 L/T. 779 ; 8 Asp. M. C, 230 — H. L. (B.) rnimication, libellous in itself, but stu-h thm the 
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Wadddl, In rn, 8 Jur. (k.s.) 181, Part 2 S P 
Ince, l7i re, 20 L. T. 421, . 

„ Telegrams by Post-office.!— On 

nrodJcfn'lft r™ bankruptey to 

fofrtaL bankrupt from 

a certain date, the secretary of the post-officp 

doouments sought 
s loulci be piepared so as to meet the convp 
7 E. if-. |8®6. iThonmx-), In re, 

rJduce^ stmtd 
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the shipbrokers for breach of warraiitv nf 
authority, that evidence of persons eiigag^ in 
the business was admissible to explain the SeS 

showfdw-i.®^ signature, that such eviJenoe 
showedyat it was commonly adopted in order 
to negative the implication of any further war- 
ranty by the agent than that he had received a 
telegram, which, if correct, author el S a 
charter as that which he was signing, and that 
the^shipbrokers were therefore not liable zX 
V. huMles, [1892] 1 Q. B. 4.56 : 40 W. B 544 - 


---V. j^viou-umuo Hurnonties mav be mrlerAfi -d 

London to the plaintifis at Mkldlesboroiioh as! 

.irotice of Injunction by, how made 1— Snffl ^“8’ ber tbey couhi get him an offer lor the- 


cimi .oac. of iteiTmi “ j 't'"”*,- *“»“ “"ii» «.« :.oei „ 

as- 


IHVh Z J., Ak! r,’ 

Id Oh. D. 110 ; 43 L. T. 181 ; 28 W. B. 174. 


Stttiftl Telegram— Suffleieney within 

offer f 1 p“ds.]_When, in answer to an 
of actentZX ’ instructions 

telegraphed, and 1 tele- 

fhtSwfth tferfi-^® “ accordance 

sufficient contract in writ- 

fo P* uZf V. 

L T.’lss ’ ’ 1^21 : 

L. having entered into a contract with 0 the 
brother of the detondant. for the .stle of ‘hlv 
fSin”' tbe defendant for not 

thf DkiiX ^ound for 

tne p.Uintitl Held, that there was sufficient 

wamrff 1 authority, and that the two tole- 
ffi ^ ri VZ' W.as signed in C.’.sname, and 
in the other the name of the defendant w.is not 
mentioned as buyer, together constituted a suffi! 

\ f «norandum of the contract to satisfy 
pt statute ot frauds, on the ground that the de^- 

PrifcTmUf^p" 'T undisclosed 

to he ■ oiif ™ tbe telegrams 

L T SoX V. Zyu«-, 25 


. Mistake in Telegram— Effect of,]— The 
defendant wi-ote a message for transmission by 
telegraph to the plaintiff, ordering three rifles 

wLT‘-kl “•• i." *®‘®bn'aph clerk telegraphed the 
'.Old tho tor ” three; ’ .and tho plaintiffs 

t “ P*'®''lous communica- 

rion with the detondant to the effect that he 
might perhaps want as many as iifty rilies 
sent that number to him. Jie declined 'to take 
more than three. In an action against him to 
1 . cover the price of hfty rilies that he 

mistake of the tele- 
^ia].ih clerk, and that therefore the plaintiffs 
wemimtauUtled to ivcoyer the price of more 
than three rifles. v. Pape, 40 L. J., Ex 

2n^; L. il 6 Ex. 7 ; 23 L. T. 410; 10 W. it 

of shipbrokers signed a charterparty in 
the form, ‘ b^r telegraphic authority” of the 

mistake made 

by the officials in its transmission, the rate of 
freigdit offered by the chait^^^^ had been mis- 
represented m the telegram which the ship- 
brnkers had recemd from him:— Held, in an 
action brought by the owners of the ship a, gainst 


1 1 . , V jr-- XXVI.. va.'sxx, u.'s tile lOWest 

be could sell, and stating that he would 
hold the ofer open till the following Monday 
on the Monday moruiiig at 9.42 
telegiaphed to the defendant; “Please wire 
whether you would accept forty for delirerv 
over two months, or if fot. longest limit yom 
could give.” The defendant sent no amwelto 
this telegrani, and after its receipt on the !lml 
day he sold the warrants, and at 1.25 pm tele’ 
giuphcd to plaintiffs that ho had done^i!’ Xl 

SiiuHffff"'^^^ “k'f fo tlmt effect, the 

plaiiitaffs haying at I p.m. found a purchaser for 
the iron, sent a telegram at 1.34 p.m. to the dc- 

riio <lefendant refused to deliver the iron and 
thereupon the plaintiffs brought an aiSoa^^^: 
against him for non-delivery thereof. The iurv 

mrSes relation between^S 

paities yas that of buyer and seller, not of 
principal and agent. The state of the iron 
maiket was very unsettled at the time of the 
tmnsaction, find it was impossible to foresee 
when the plaintiff's telegniin was sent at 9 42 

Hohl Tv ^ the day!—: 

the <^‘h'cumstances 

tiic plaintilt'5 telegram fit 9.42 omdit not fn ho 

buf X rejection of the ilefcudant’s offer, 

ml i!ft ‘™ fuquby whether he wouhi 

modify the terms of it, and that, although tho 
dtfendant was at liberty to revoke his offer be- 
fore the close of the day on Monday, such re- 

plafotiffs "“‘^1 't riached the 

X ’ ‘^on‘*eq«ently the defendant’s offer 

and the plaintiffs accepted it. 

r?,k V n r maiutiinable; 

C»»/tt Oxley, (3 Term Bep. I'iS.T) discussed 
>fteeenm>i v. MeLea^n, 49 L. J.. Q. b 701 5 

Q. L. D. 346 ; 42 L. T. 897 ; 28 \V. R. 916. ’ 

-Vniere made.j-The plaintiff telegraDhcd 
from Regent Street to the defendant at Eudgafo 
I Hill dueetiiig him to make bets, on his bohall' 
ion certain horses. The defendant roplM by 
telegram, “You are on.” Upon the iiHintitf 
suing the defendant, ns his agent, in the m-m r’s 
court for 3.56L received to Id.^ use. tI.et.Smt 
applied lor a writ of prohibition :— Held, that 
the application must lie refused, since the whole 
cause ot^ction arose witliiii the city- fh,. t,.]..] 
gmph office being merely the mcilium throu.ffi 
doXam? r*’®® i.doeounmmfe ! 

"-fe ‘‘fiuor.lingly in the same 
position as If they tmd met togetlier !„ the eitv 
and nmde n contract. v. n'/’(i„tuir ir 
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the defendants. Cochrane v. JSxoltange Tdegraph 
65 L. J., Ch. 334. 

Two of the three contracts were made without 
reference to the rules of the stock' exchange ; 
the third contract was made subject to the rales 
of the stock exchange r — Held, that, althohgli 
Tinder the circumstances of the case there had 
been breaches by the defendants of the two 
former contracts, the plaintiif was entitled to 
damages only and not to an injunction, the 
contracts being for personal service in reference 
to a chattel. Ib, 


Packed Messages,]— By an agreement with 
the plaintiffs the defendant was to receive a 
commission on the company’s charge for 
messages sent by the defendant along their line ; 
Held, that under this agreement the defendant 
was not at liberty to pack several messages into 
one, charging for them separately, and yet as 
between himself and the company only treating 
it as a single message. International Telegra])!! 
Co. V. Renter, 4 W. B. 510. 

Telegrams— Increased Charge — ^Authority of 
Clerk,] — Where certain sum is charged for a 
telegram and the sender is afteiw'ards called 


4. IKJUEING Peg PERT Y OF Compa:s'y. 
Cables.]— A ship’s anchor got entangled with 


^ ’s anchor 

an electric cable, and the cable was cut }.)y order 
of the master : — Held, that, under tiie circum- 
stances, the master was guilty of a want of 
nautical skill, and that the admiralty court had 
jurisdiction to entertain a suit against the ship, 
and the ship was condemned in daiiTages and 
costs. The Clara KUUm. 39 L. J.. P, 50 ; 
L. B. 3 Adm. 161 ; 23 L. T. 27 ; 19 W. B. 25. 

The plaintiff's were the owners of a telegraphic 
cable lying at the bottom of the sea- betTveeTi, 
England and Eraiice. The ilefendaiits were 
aliens, and their ship, %vhile sailiiur upon the 


an anchor, and injured the cable : 
he court w’oiiid presume that the 
IS were aware of the existence and 
■bmarine cables, and that a duty 
isr. upon ail such .masters of ships 
r vessels so cin.-efully an<i, skilfully 
possible, in the exercise of reason- 
n) injuring these cables. Suh- 
ph CiK V. JJirh.n^n, 15 ('■. B. (N.s.) 
0. P. 139 : 10 Jur. (,N.s,) 241 : l(> 
h B.,384.. ' 


licensee of Monopoly — Licence to Supply Stock 
Exchange Telegraphs Simultaneously— Injunc- 
tion— Contract by Telegraph Company to Supply 
Tape-Becording Instruments — Personal Service.] 


— The defendants weie a company incorporated 
under the Companies Act, 1862, and licensed by 
the postmaster-general under the Telegraph Act, 


B. TELEPHONE. 

Infringement — Postmaster-Ge 
sive Privilege of Transmitting 
— Edison’s telephone, for whieli 
granted in 1877 and 1878, eons; 
mitter, a wire, am! a receiver. 
spoken into tlio transmiiter. eloci 
varying intensity pass almg tin' 
corresponding or equivalent son 
at the receiver, aiid two pet8«)in 
can thus converse with one armtiit 
lease.il these telephones to subscr 
rents which produced a profit to 
and arranged the wires so that su 


in the habit of advertising for business. The munication bv a servant of ihv eranpanr 
defendants had entered into three separate Held, that EdiW.s telephone unis a - fokMvrapjj 
contracts with the plaintiff by which they within the meaning Tin* TelcCTaph 
undertook to supply him with three of their aiul 1869, although the telephotio wa,s in, 

instruments. By the rules of the stock ex- venteil or contomiduted m in v 

change its members were mot allowed to MCm Teirphm Ok, ,50 L. o. B. 115* 
adverfe, and the , stock exchange having Q. B. I), 244 ; 43 L. 1\ 697 t 29 W, It 428. 
rguired the defendants to cease supplying out- Held, also, that a conversation thre>uuh thn 
_;®d^ brokets who adverfcisM, with the special telephone was a “message,” tu* ai ail evenfs a. 
i information coBected in the building, the defen- “communication transmittal by a tidccraiih 
-dants disconnected the three 'instruments from and therefore a “ tekgnim” within the nwariinir 
the 'supply of thht eta of newd>^Held, that of those acts: and tbit shu^e the 
Hip -licence of the _ defendants was neither a a profit out of the rents, con vcrsatloL held by 
monopoly at wminon la^nprpaart of subscribers through their telephones w»ere 

fringements of tlie exclusive privilege of tmna* 
Telegraph Act^ therefore that there mitting telegrams granted to tlie WstinMtiir-*' 

was no ^«tyumjK)s^ by the nmi, general by the Act ol im twi IS 

peiformanee whiph^ plbn;t|^ sue j the exceptions mentioned hi s. 5, Ik 
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Wires— BTotice to Determine Agree- 
to cut Acceptance of Bent— Threats 

sranter! +5 — An injunction 

«oT in irf® cutting ofi of communiea- 

maint^in agreement to “erect and 

®®rtain telephone 
wires and apparatus. Xeith, Prowse A- Co v 

SSofsSxV.^’sTi"'®^ 70L.T.276; daVE^j 

sequent acoqitanoe of rent due sub- 

^ determine a tenancy of 

chattels IS a waiver of the notice. Ih ^ 

and^w’ where a term in chattels has expired 
f subsequently accepted, a 

mine thl months’ notice to deter- 

Sh of TuS have been the 

length of notice required during the continuance 
of the original tenancy. JS. oonnnnance 

J. M. 
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TENANT. 

Siifferance.]_5cc Landioed and 

For life and pur autre vie,]— Estate. 
In Common or Joint.]— Estate— Will. 

Estate— Shelley’s Case— 

coIbriS^"'*' and EE- 

I 

By Curtsey.]— Husband and Wipe. 

In Bower.]— Husband and Wife. 

Bor Years.]— Landlord and Tenant. 


1. In General^ 

% In Actions against Magistraies. ^ See 
, Justice op the Peace. 

Op Demand and Offer , to Settle— 
Effect DN Costs.— Costs. ' . ^ 

H. Of Goods.— xSfe<5 Sale op Goods. 

lTbwr^^ d:^^B0 UE.— Wore AN^ 

J. Of Composition-j&<^ Bankruptcy, vol. ii. 
col. idyb, 

A. IH WHAT CASES. 


Covenant.] Upon a bare covenant for the 
payment of money, the defendant may plead f 
tender. Johnson v. Clay, 1 Moore, 200 ; 7 Taunt. 

Exchange.]- An acceptor of a bill of 
exchange cannrt plead a tender after the day 

776 ; 3 

Action for Unliquidated Damages.] — A 

®“'“ Puid into court 
cannot be pleaded to a claim for unliouidateii 

57 L. J., Q. B 

728ic. A^' • i B- 

before action is not pleadable to an 
Mtion foi unliquidated damages. Dearie v 


TENDER. 


A. In WHAT Cases, 14. 

B. By AN.D TO WHOM. 

1. Agents, Clerlis, or Servanfs, Id, 

2. Joint or Separate Demands, 16. 

C. Mode of Making. 

1. What Money or Azotes, K>. 

2. Irodneikm of Afoneg, 17. 

3. Meg airing Change, 19. 

' , 4. Waiver % Claming larger Sum^ 10. 

. - 5.' Demand if a Meceijf 2iX 

6. Mmt he Uneonditiomli ^ 

7* Cnder Protest, 22. 

B* Dniire DmmniflA ' 

Demand a.?tbr Tender, 21 
E. Effect and Proof, 26, ' , ■ 


flufT"" »t®rtgagee.]-lf the mortgagor 
'^be mortgagee and he 
refuses It, his interest shaU cease froin that time 

the tender be insisted on, to stop intSest the 
money must be kept dead from that time 
because the party is to be always ready, six 
months notice being given to pay in ' the 
mortgnge-inoney at H. : though this be not the 
place mentioned m the proviso of the deed, yet 
where money was lent in town, and no objection 
maile to the notice, no reason for a personal 
tender, or to make a man c.arrY a groat sum to i 
person m the country. v. Ilall, 2 P. Wms. 

Interest on mortgage not stopped, but on a 
proper tender and notice. Gurfnrth, v. PriuUrii 
2 Ves. 678. See also llebarU v. dh/;Wv/s, 8 l' J 
(O.S.) Ch. 137. Harmer v. PrScHle,/ U \tji 
569; 22 h. J., Ch. 1041 ; 1 W. E. 343 
'lender of payment by mortgagor to agent of 
mortgagee, and refusal to accept, and twenty- 
four years thereafter suffere.l to elapse without 
demand from mortgagee of principal or interc-st ■ 
payment ot principal or iutcresl for wiiole 
iteereed, under the circumstaucos. Meade v 
Bavdmt {SarV), 2 Uow, 268, ' 

Where covenants are inserted in a deed of 
assignment on the part of a mortgagee, he may 




tenjdee. 

tendered he® ckims his authority at the time; and if the 
entitled executing the assignment, being those^whZ^'hf °f 

TSflt"- «"•" '■ « .«« “'I 

'“f*: ‘® a® ftek of the attorney at hroffico 
B. BY ATO TO WHOM. i? 

1. Agents, Cibres, ok Sekvants. 

**•> “ a ®ooa Tender 1 Brinoipal to tender Smaller 

tilG Td riT-il-T^ 4.1 ^ ^ n \ 

Ho Authority to Accept.]— A tender to a 1°'^^“' ''o^the 

tender to the principal. 1^®“™'!. a nrny plead thiftlde!:^ in baf cf-n' 

iiS»llSg:S 

Ma- #?; £ S' ' 

iHPi pSii 

2 Me, is , , ifi' S'L j i; i 2- 2;<vo.. , a"r. S7 «%■. 

authority from his^master'rV'^'" .t™e disclaims B. 310, 

insufflci^t. iS™ V I r®T® is 1 Ww » -r 

dant, stetfng tSt’a dib^®^’ f ™*° t 

to the plaintiff “must the defendant j “'oney should be p 

next d“l teS “® ” «“ ‘he be made eon 

“iay to a wi-iting-clerk oi^ *^*1 ?” next ‘he legal rerjuisitis 
said that he eouM not take the ® ^i^.P““^ng it on a ; 

out, mid the person 9 ?“t“V 

Held, not a good tenX tenL*‘L^® ®®“S “ ■- ®® ’ ^ J- r>. 

&“4fhonsed to recel^ te® , T" ' 

e ta„V ®®hed payment"^ my trader, or to divest 

a tender to , any pers6n*^in ®®’ effect of a, tender 

sS^°^‘heb&mess, Clofc±“hT ‘h® oft 

>i»* » . 8»d ,M„, Sa'Sife S" •■'? “f " ' 

. ^ ^ mj ais- 1 ; m other wortis 


J^trleilv hmil 

■ealm. iuid ii|„. 
II offer in fact 

ly waiver of 
‘I'iat.le tender, 
orks a dispeii- 
J. 15 ; -2 Tyr. 


law of objections on points of 

Sress^r th^onghnol 

i.5"“"r'4-frirro'T -r* ■ 

Oalm, 2 Bos. & P 526 ’ 


tendee. 


iSeaSras such | g“,f of pulling out hirV^ckS: 


- ■ ■ - *** vviiiuii \ 

at law, e.g. a tender in oanK notes duri 
«a/p/t \. At. Jo/m, 2 Hch. & Lef. 534 
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Sv™riCa‘r&^28a V. 

nWi'ff oi-'Joi’od A. to pay the 

plaintiff 71. I2s., and the clerk of the plaintiff’s 
ornej demanded 8Z., on which A. said that he 
was (^Ij ordered to pay 7Z. 12.., w iSu^wS 

iii «h ?’ “? "-.p" '■» ‘“i s £ 


s. P. JF;-,yAty 3 Term Eep. .554. ' 


desim i . K ; n’ do SO, by tin 

iv, + ■^‘ not say whether he 

it fn that he had 

sLmH^fa lie was 

aleS^^tefder ® T *''9* nef 

prodlmed t?rtf f have been 


mat^fom^of “«le 

B»il 

2. Production of Mo^’ey. 

East, lOlflO L E 22^ """"''' '’' 

iaV4't^®but%Tl where the money is not 
dp=?]- W!^ ^ ^ witness supposed it was in a 
T Af produced, so that it m 

rir* tde party was willino* to 

accept the .money, it could be immediately p?id - 
the money should be at hand and ^irnldo of 

„, SVjl'fyj 

(Slillai ; I'l i B.S51'' »•», ! 

him w-editor tlmt he will pay 

S‘.r^i££;“£;>H"3s 

iSSvai“2-;Ks;i“2 

of I'^'t^inriV' "m®"*"’’ f'' solicitor 

due md i fin I n ^“,‘P'®® '"h'’ «>e money 

rTr"K'ts££~£££ 

treated it .as a temlor, and wrote, in'answ-et ‘-1 
dsHdme yunr tender, ati.l shall tile T hil! >’ 

45io’"Kr:^lf''''^’ J’’ d. 


„. ^ . pcrauxi present offers to so tin stfli,", 

and fetch that sum, but is prevLted bv 44 

pUmtiff-s saying .‘lie canno? Slcf i4 ”4uch 

,W tender; and althouffh the defen- 

dant did not at the time take notioS of" hat u4s 

S“S£'£?3'4'“s:.£ 

W here ti vendor admits it would be fruitless 
Kn- tv £5 T. -AlrtvA, 3 

it if to®h£® tender, if the party to whom 
^ accept it,” it is con 

S Coop“"®' 

durfrfs n4 creditor insists on more being 

tended 4/44®®®^- 4 “o“cy 

rcnacicd. y. S/Jutk, Peake, SS : 3 R p 


Prodnetioa^l-^Where the 
plaintiff dwputcK the quantum, to prove % tender 

a"tEh 7t^‘- to i^'hfeuS- 

e^rt sum «ece.ssaryto prove the 

of r of money, by wav 

wh ch^hf ‘h(> L^i®® V® lie so offers. 


t-ckr.:4th;;^hiris^s 


tendered. i?/.rA S!' 

On a plea of tender of H. I2,v. 5,1 the iurv 

X rih4;£“tr itX^ 

W YOU 17 f £'4;'''^’®-. '““I said, “I come to 
4u • •’ that Jrb ff" '3<-'fe”'.!aiit owes 

Packet bft ! I “®r pf Itis hand into his 
Phintiff .4 1 r Pi'Otluco the money ; the 

! iy '£=> 

'97; lLX£k/ ^ Hodges’ 

proral%w““ "“‘-‘lelivery of a cargo, it wa.s 
freic^ht W V <lemauded foj- 

master than was due, ami that 
the demand was so made as to amount to an 

-He Id th,r f “ h?""*’ '* £'« tefused : 

i ion of 4 ‘ ’f ® amounted to a di.spensa- 

■toi . 4 a‘? ^■o, lir. .k Hush. 

W.’ ?d£T’-4 24.5 ;' 11 .Jm, (s.sS 

seutd under li ic 1.4 Vict. c. lOfi, s. si had 
sipitd .mi ailmission of a debt, went to liis 
eieditor with the amount of it in his pockel in 
creditor tliat lie had come 
foi the purpose of paying tliat ainouut ’I'lio 

nr' ^ 

ana that the debtor must see the ejvditur’s 
attorney :_fl„ld, that the prorlumi.m V'f ihe 
money was dispen.sed with, aiui tiiat thm! was a 

tender. ^««A«, pncte, 2 He ti. U.iiii 

pw : 22 L, .1-- 7H . 1 w 
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3. EEQTJIEING ChAKSB. payment OI uie .u.n s ^ 

of a reasonable price, or oi any sum 
If Cbange required, no Tender.] — A plea of a thereof. Beplication, waiver of the 
tender of 20L is supported by evidence of the Held, that the replication was good an 
tender of a larger sum, though such larger sum bad. By the terms of the agreemen 
was tendered as the sum which the creditor was fendants were bound to deliver the; 
to receive, and not as the sum out of which he reasonable charges, and the plaintiff wi 
was to take the 202. Dea7i v. James ^ 1 H. & M. from the necessity of making a tender. 
303 ; 4 B. & Ad. 547 ; 2 L. J., K. B. 94. v. Pearson, 9 Jur. (x.s.) 501 ; 8 L. T. 

Where a defendant tendered seven sovereigns W. R. 702. 
in payment of a demand of 62. 17^. 6^., and said 

to the plaintiff, “ There, take your demand,” and 5. Demakd op a Receipt. 

at the same tinm delivered a counter-claim upon - 

the plaintiff of U. 5.>., who said, - You must go Riding Stamp for-^-Con toon, 

to mV attorney ”:~--Hkd, that this was not sum- must be unconditional, and ot t m pn 
cient to support a plea of tender to an action for f ® ’ therefore a plea of tender i. nut . 
02. 175. U: Bnky v. Jones, 2 B. & E. 305. evidence that the defendant took 
And see Holland v, Phillips, 6 Esp. 46. out of his pocket, and said to tlu 

A tender of a larger sum, requiring change, It on u ill give me a^ stajnpu^u.cc. 
is not a good tender of a smaller sum. RoHimm puy you the money ; as by 43 jeo. p, 
V. Cooh, % Taunt. 336 ; 16 E. R. 624. money is 

A plea of tender of a half-year’s rent simply, require the person receiving to 
is noLupported by evidence of a tender of the and pay the amount of the stamp dut 
half-year’s rent, requiring the lessor to get change refuses to do so, he lia^ic to a 
and jlav back the property tax. Ib, ^ f i 

It is not a good tender of a fractional sum for ^ 

the debtor to offer a creditor a banknote to a mid demanding ‘ whether the creditor 
larger amount, and to desire him to take out of c^ipt stamp, and receiving an unsv < 
that the sum to be paid. Retterhee v. Davis, 3 negative, without an actual offer ot th 

Hamn 70 • 1 3 R R 755 Support a tender. Ih/der v. 

uamp. ^u, lo i-i. ti. <oo. rr.n^j\ i n t. t? no . i t. e 


4. Waives by Claimikg Labg-ek Sum. refused to receive the money, un account of more 
In what Gases.] — A tender of 22. to pay 12. 13s, due Held, that he could not afterwards 

is good, if the plaintiff objects to receive it only to the _ tender, on the grMind that the 

because he is entitled to a larger sum, and not party making it required a rceeif ft. llwiunnh^^i 
on the ground that helms no change. Cadma^iv. J* ^ ' V ’ 

Zuhboch, 5 D. & E. 289,; 3 L. J. (O.S.) K. B. 41. 5. I,, Colo v. JJ-ah\ Peake, 

Where the defendant, who owed the plaintiff ^ ^ ^ E. R. 681. . , 

1082. for principal and interest on two promissory Where a sufficient tender is made in a letter 
notes, in consequence of an application from the which requests that a reee:|U may he stcu hack, 
plaintiff’s attorney for the amount, sent a person request does not vitiate the teiitler. for it is 
to the attorney, who told him he came to settle uot a condition. Jones v.Artfita% S I). P. <1 44,2 ; 
the amount due on the notes, and desired to be ^ 

informed what was due, and laid down 150 sove- _ , . _ . ^ ■* t 

reigns on a desk, out of which he desired the . "^^naad of Receipt m i Issue wa.s 

attorney to take the principal and interest, but joined upon a pip of tender iff < 2, i6A‘. 8d. It 
the attorney refused to do so, unless a shop ac- proved that the defendant s witness u*m:k*rt.‘d. 
count, due from the plaintiff to the defendant, puipo the plaintiff, observing, I ijOcr you 
was fixed at a certain amount : — Held, that this I ,* .» ^ dcniand 

was a good tender of the 1082. DevaoisY. Bees.o o. receipt in full. Ihe plinmiff refused ti> rc- 
M. & W. 306; 7 D. P. 0. 510 ; 8 L. J., Ex. 263 ; ceive it alleging that the amount was insulHcumt : 
3 Jur. 608. — Held, a conditioxad ami thercf«>re an. invalid 

A tender of a bank note in payment of a frac- Poord v. Soil, 2 1), (x.s.)6I7 ; 12 L, J., 

tional sum is good, if the creditor objects to re- 

ceive it merely on the ground of the sum offered , tender of a quarters rem, coupded with a 
to be paid being less than the sum claimed, al- of a receipt to a particular day, tla*: eon- 

though the creditor is required to return the between the |>arties i>umg whether <me or 
difference between the banknote and the rexit were due, is nui a 

fractional sum. Saunders v. Graham, G-ow, ,5 G. B, 428. 

121, If a person tenders money, but will not pay it 

.A declaration stated an agreement by the unless the person to whoni ii Is tcnd»ff*cd will 
defendants to repair the pltotiff’s ship for a him a receipt in fail of all detmuids. such a 
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The attorney of A. put down 18^., and said to 
the other party, “ I tender you 18Z. for Mr. M.” : 
— Held, that this was a good tender. Ih, 

A tender to be good must be unconditional, so 
that if the creditor takes the money, and there 
is more due, he may still bring an action for the 
residue. Mitchell y. King^, 6 Car.& P. 237. S. P., 
Greeniim3> Y, 8titclif'e,Ql L. J., Gh. 59 ; [18921 
1 Oh. 1 ; 65 L. T. '797 ; 40 W. E. 214—0. A, 
supra. 

Questions for Jury.] — A defendant made a 
tender in these terms : “I have called to tender 
8/. in settlement of the account.” The judge 
thought this a conditional tender, but the jury 
found for the defendant : — Held, that it Was for 
the Jury to determine the meaning of the lan- 
guage used, and that the construction was not a 
question of law. EclistebiY. Meynolds, 7A. A E. 
SO ; 2 X. A P. 256 ; 6 L. J., K. B. 198. ' 

The question, as to whether a tender was made 
conditionally or not, is for the jury, ^ravsden 
V. Goole^ 2 Car. & K. 133. 

Tender in Full Discharge. ] — If ten sovereigns 
are offered to a person, and he is told that he 
may ‘‘ take those ten sovereigns in full of his 
demand,” that is not a good tender. Chem inant 
V. Tkoniton^ 2 Car. A P. 50. 

An offer of a certain sum in full of a demand 
is not a legal tender. Strong v. Rar tey, 3 Bing. 
304 ; 11 Moore, 72 : 4 L. J. (o.s.) C. F. 57. 

In an action for taking the carriage horses 
which the plaintiff had hired of the defendant, 
to convey him from the defendant’s inn ; he 
pleaded that the plaintiff refused to pay his bill 
for entertainment, and that the defendant did so 
to prevent the removal of the plaintiff’s carriage. 
To this plea the plaintiff replied, he tendered 
the defendant 45?., and the defendant rejoined, 
denying the tender. It was proved that the 
plaintiff put down the money, and offered it, if 
tiie defendant ‘‘ would take it in full of the bill ” : 
— Held, that this was not a valid temler, and that 
this evidence did not support the replication. Gor- 
don V. Gox^ 7 Car. A P. 172. 

An offer to pay a sum of money to be accepted 
as the whole balance due, where a larger sum is 
claimed, does not amount to a legal tender. 
Rvmiif V. Judhina, 4 Camp. 156. 

Where a plaintiff offered to take a sum 
tendered in part of his deman<l, and the defen- 
dant would only allow him to take it as a set- 
tlement ” : — Held, not a good tender. Mitchell 
V. A7?q/, 6 Oar. A P. 237. 

If a person puts down a sum of money, and 
the creditor offers to take it in p»art, and the 
dt'btor will not allow him to do so, saying that 
no more is owing : this is not a good tender, 
because a person tendering money should tender 
it without making any terms, and leavdng it open 
for one party tosay that more was <lue, and to the 
other, that the sum tendered was sufficient. 
Peacoch v. Plrhci\w)h 2 Car. A P. 52, u. 

Chreditcr does not make Aimissioa if Tender 
¥tlid,]“-In support of a pica of tender, the evi- 
dence of themdtness was, I went to the plaintiff, 
and told him I came with the amount of Oliver’s 
(the ilefenclant^s) bill The piaintiff said he 
would not take It ; it was not his bill I offered 
it to him as the amount of his bill ” : — Held, 
that this tender was good, and that the plaintiff 
laight have accepted the amount without there- 
by making any admission that m more was due. 
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Reniaood v. OHve7% l G. A D. 25 ; I Q. B. 409 : 
10 L. J., Q. B. 158. 

A tender of a less sum than is due, accom- 
panied with a statement, “ that it is more than, 
was due, but that the plaintiff might take it all,” 
is a good tender of the amount offered. Tho7*m 
V. Burgess, 8 D. P. G. 603. 

The acceptance of such a tender does not pre- 
clude the party accepting it from proceeding for 
the remainder of his claim. Ih. 

If a person offers a sum, “ as all that is due,” 
that is not a good tender. A party by accepting 
a sum properly tendered, does not thereby com- 
promise his claim to a larger sum, which he 
would do if he took a sum offered “ as all that 
was due.” Sutto/i v. RawMns, 8 Car. A P. 259, 

A tender is not vitiated by the person making 
it saying, at the time of making it, that it was 
all the debtor considered to be due. Bohmson v. 
Ferreday, 8 Car. A P. 752. 

A good tender cannot be made in terms which, 
by taking the money, would cause the other 
party to make an admission. Rasthigs {Margms) 
Y, Thorley, 8 Car. A P. 573. 

If a person in tendering a sum of money says, 

“ I tender you 21Z. in payment of the half-year’s 
rent due at Lady-day last,” this will make the 
tender bad, because, by accepting the money, the 
other party would admit that the sum was the 
amount of half a year’s rent. II. 

A tender is valid if it implies merely that the 
party offers a given sum as being all that he 
admits to be due, but if it implies also that if 
the other party takes the money he is required 
to admit that no more is due, the tender is 
conditional and insufficient. Bowen v. Owen, 11 
Q. B. 130 : 17 L. J., Q. B. 5 ; 11 Jur. 972. 

A tenant sent to his landlord 26?. with a letter, 
in these words : “ I have sent wdth the bearer 
26?. to settle one year’s rent of Nant-y-pair.” 
The landlord refused to take it, saying that more 
was due ; — Held, a good tender, J?;. 

The plaintiff tendered rent to the defendants, 
his landlords, with the words. “Here is your 
quarter's rent ” : — Held, that this did not require 
the landlord to make any admission as to the 
amount due, as a condition of its receipt, and was 
therefore a good tender. Jones v. Bridgman, 39 
L. T. 500. 

A tender of a certain sum as being “ all that 
is due,” is bad. Field Y^Neivport tfc. infra. 

Waiver by saying that Money not Enough.] — 
Where it was proved that an agent of the defen- 
dant had gone to the plaintiff and had offered 
him 4?. “ in full discharge of his account,” and 
the question of the meaning of these words was 
not left to the Jury, but a verdict was directed to 
be entered for the plaintiff ; — Held, that, the 
tender was sufficient, the plaintiff having offered 
no objection at tlie time it Wiis made, either to 
its form, or that he was called upon to accept 
the vsum tendered in full discharge, but rejecting 
it simply on the ground that the money wa.s not 
enough. Bull v. Parh')\ 2 D. (K.b.) 345 ; 12 
L, X, Q. B. 93 ; 7 Jur. 282. 

7, UK3DBR FeOTEST. 

Taliaity.]— A. demamled 20?. as rent due from 
B., and B. having claimed deductions which A. 
would not aUowq B. then put down twenty 
sovereigns, and said, “ I tender you 20/. \mder 
protest” Held, a good tender, as this was not 
a conditional tender, the words “ under protest, ” 
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merely importing that B. did not acquiesce in 
the demand of A., and did not mean to preclude 
himself from recovering the money back again 
if he could. Mannmg y, 2 Car. &; K. 13. 

An offer to pay under protest the sum claimed 
is a good tender. Scott v. Uxbridge and Ricli- 
ma7i.naort}b By., S5 L. J., 0. P. 293 ; L. E. 1 
C. P. 596 ; 12 Jur. (K.S.) 602i; 13 L. T. 596 ; 14 
W. E. 893. 

A tender accompanied by a protest is valid. 
Siocney v. Smith, 38 L. J., Ch. 446 ; L. E. 7 Bq. 
324. 

A shareiioldei' in a company formed for work- 
ing certain patents owed 40Z. to the company in 
J. respect of calls on his shares. He sent a cheque 
' for that amount to the secretary, along with a 
^ letter, which began thus :■ — Plerewith I for- 
ward a cheque for 40Z., being the amount of the 
call made upon me for twenty shares which I 
hold in the company.” Then followed a protest 
against the payment, on the ground that certain 
patents which had been sold to the company 
w^ere invalid ; and the letter concluded in these 
terms : — ‘‘ I request that you will enter this my 
protest in the records of the company, and 
further, that this money be held in trust by the 
directors (each of \vhom I shall hold responsible 
for repayment of the same) until the question 
of the vendor's patent rights has been settled ” : 
— Held, that this was a good tender of payment, 
and tliat the concluding words of the letter | 
imposed no obligation or liability on the direc- j 
tors. Ib, 

Though a conditional tender is not good, a 
tender under a protest, reserving the right of the 
debtor to dispute the amount due, is a good 
tender if it does not impose any conditions on the 
creditor. Grecmvood v. Swtcllffe, 61 L. J., Ch. 
59 ; [1892] 1 Ch. 1 ; 65 L. T. 797 ; 40 W. E. 214 

-G. A. 

A mortgagor tendered to a mortgagee in pos- 
session the balance appearing to be due for 
principal, interest, and costs, according to an 
account made out by the mortgagor from docu- 
ments famished by the mortgagee, such balance 
being less than what the mortgagee claimed to 
be due. The mortgagor stated at the time that 
he did not admit the correctness of the mort- 
gagee's accounts, and that he intended to take 
steps to dispute them, and to have the costs 
taxed. The niortgagee refused to accept the 
sum tendered. The mortgagor then brought an 
action to redeem : — Held, that the tender, as it 
did not im|)ose any conditions on the mortgagee, 
was a good tender, and that the mortgagor was 
entitled to accounts, for the purpose of showing 
whether it was sufficient in amount, reserving 
further consideration and costs in case it proved, 
to have been sufficient ; the ordinary decree to 
vStand in case the tender was shown to have been 
insufficient. Ib. 

8. Entire Demand. 

Tender of Part,] — A demand of a certain sum, 
made up of two sums, claimed on two distinct 
grounds, is not a demand of either. Field v. 
Mwport, ^ 0 . 'My., S .H, & H, m ;■ 27' L. I., Ex 
396. ” ' ' ^ ' 

Therefore, where a railway company, entitled 
to distrain for toBs, demanded 'a mm in gross, 
made up of two sums, due' te tolls, the 

other not so due, and, thq; .party ‘'tendered the 
amount due for tolls as bmngaO .that wp due 
Held, that the company was not to dis- 


train, but was not precluded by the tender from 
recovering the toll. 

' A tender of part of an entire demand .is in- 
operative. Mixon V. Clarlie, 5 C. B. 365 ; 5 D. 
'&L. 155; 16 L.J.,.0. P.237. ' 

And a tender of part of a debt is not made valid 
by the debtor having a set-off for the bala.nce. 
Searles v. Sadgrore, 5 EL Bl. 639; 25 L. J., 
Q. B. 15 ; 2 Jui*. (N.S.) 21 : 4 W. R. 5JL 

If A. demands from B. IL T^v. for several 
matters, including 10.?. for a particular service 
performed by A., and B, tenders 19.v. (h/., this 
will not support a plea of tender of lU.v- on 
account of such service. Hard'uujhnm v. A/Vrw, 
5 0. B. 793 ; 17 L. J., 0. P. 198 ; 12 Jiir. 581. 

Pleading.] — Action by payee against the 

maker of a promissory note for 15/. L/., 

payable on demand, averring a demand on a 
particular day. Plea, as to 3/.. parcel, Ac., a 
set-off, due at the time when llie .note was de- 
manded, and ever since ; and as to 12/. ib*. hL, 
residue, Ac., that at the time of the demand 
the defendant tendered the plaintiff 12/. 9.v. R/., 
and has always from the time of making his 
promise, as to 12/. 9.y. 4c/.. been readt’ and 
willing to pay that sum, and now brings the 
same into court : replication to the ffrst plea, a 
traverse that any set-o.1i was due at the com- 
mencement of the suit ; to tlie second, that, before 
making the alleged tender, and before and at the 
time of making the demand and rel'a.sa]. herein- 
after mentioned, a larger sum tlian 12/. 4c/., to 

wit, 15/. 9,?. 4c/., including the 12/. IR. id., was 
due upon the note : and that before the tender, the 
plaintiff demanded |,>aymont ctf t.he 15/. 9.v. 4c/., 
which so included tire 12/. 4c/„ but tlie de- 

fendant refused to pay the 15/, IR. -h/, : and. that, 
at the time of such demand ;ind refusal, jio set- 
off or other just cause for iioji-paymeur theretd’ 
existed; — Held, tliat the re.piication wtis gn«,Mi 
Cotton V. Uodtrin. 7 H. A W, i 17 : 9 B. 15 t Ttht ; 
10 L. J., Ex. 243. 

A replication, alleging that the sum pleaded 
to, and brought into c*iurt. wa- not -iidiehud 
satisfy the plaiurnTs claims in respeei ihvavj.f, 
bad. Smith v. Manor r.s\ 5 i\ IL t(32 : 28 

Li. 3., C. P. 220 ; 5 Jur. (N.s.) 519, 

Action for work and labour. nucHW pakL and 
on an account stated. Plea, a.s to 4/, id.v„ purecL 
Ac., that, after the making of rhe prom Los. Hu; 
defendant tendered to thi* plaimiif" |/. juV., and 
as tu that sum, he has always beou roady Ui pay 
the 4/. 16,y. to the plaintiff, and now brings Hu* 
same into court. Replicate m, that b* Lwe ntak- 
ing the tender, and before am! at iln.t \ luw i..4‘ ihit 
demand and refusal he.ndrjiafter luentitinod, a 
larger sum than 4/. 16, v.. u; wit, 7L iiR., that sum 
inciading the 4/. wa.s dtm iUo defen- 
dant to the plaintiff on riccouitt of divers «»i’ fin; 
causes of action in the deedarathn ; and, rhat, 
before making rlie tender, the demaiidcil 

of the tlcfeiiflant payment of ilie 7/, 12**., which 
so included the 4/. Uh*. ; yet t-he delVridaiit did, 
not pay the 71 12,?., but I'cfiiseil m pay ilic simii\ 
and that no .set-off or other just cause then 
existed for the non-payment Helti that tlie 
replication was good* Tgier v. Miami, 9 M. & W. 
338 ; .1 I). (N,a) 60S f 11* L.'*L, ikx- 257. 

'To a declaration for breaking Into ami eafior- 
ing the plaintiff's house anil converts iig h»gcxA^ 
the defeiidant pleaded tliat the plaintiff’s house 
was situate in a township in which a |>ix>r*«ile 
had been made, that the plaintiff omltieti to py 
itj and that the churchwardens and ' ofcmete 
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applied to two justices, who issued a warrant 
directing them to levy the amount and costs 
incurred by them. The plea then justified the 
trespasses under the warrant, as a servant of the 
overseers. Eeplication, a tender before distress 
of the amount of the rate (omitting the costs) : 
— Held, that the replication was bad, as pleading 
a tender of part only of what was due. Walsh 

V. Southwell, 2 L. M. & P. 91 ; 6 Ex. 150 ; 20 
L. J., M. C. 165. 

A replication that, before and at the time of 
the tender, a hirger sum was owing and was de- 
manded, and not paid, is no answer to a plea of 
tender as to a smaller sum. Brandon v. Mna- 
higton, 8 a. & D. 194 ; 3 Q, B. 915 ; 12 L. J., 
Q. B. 20 ; 7 Jiir. 60. 

A declaration on simple contract, containing 
two counts, in each of which 26/. was demanded. 
The defendant pleaded as to 5/., parcel, &:c., a 
tender. The plaintiff replied, that before and at 
the time of the tender, and of the request and 
refusal after mentioned, and until and at the 
commencement of the action, a larger sum than 
5/., to wit, 18/. 15 a'., part of the money in the 
declaration demanded, was due from the defen- 
dant to the plaintiff as one entire sum, and on 
one entire contract and liability, and inclusive 
of and not separate or divisible from the sum of 
5/., and the same being a contract and liability 
by which the defendant was liable to pay to the 
piaintiff the whole of the larger sum in one 
entire sum, upon request; and that after the 
last-mentioned and larger sum had become so 
due, and while the same remained unpaid, the 
plaintiff requested of the defendant payment of 
the last-mentioned and larger sum, of which the 
5/. in the plea mentioned was such indivisible 
parcel as aforesaid, yet that the, defendant re- 
fused to pay the larger sum, wherefore the plain- 
tiff’ refused the 5/, : — Held, that the replication 
was a good answer to the plea ; and that if there 
was any set-off or other just cause for not paying 
the larger sum, it should come way of re- 
joinder. Biojon V. Clarke, 5 G. B. 865 ; 5 D. & 
L. 155 ; 16 L. J., C. P. 237. 

Action for iiioney received. Pleas, except as 
to 7/., never indebted. Except as to the 7/. set- 
off. And as to 71, a tender and payment into 
court, lleplication to the last plea, that, at the 
time of tender, a larger sum was due as one 
entire sum on one entire contract. The judge, 
at the trial, iiaviiig ruled that the tender was 
good, ami that, if the payment into court and 
set-off made up the amount, the verdict should 
be h>r the defendant, and a verdict having been 
found aceordingly, the court granted a rule ab- 
solute fora new trial. PhUlpoth \\ Clifton, Id 

W. E. 135. 

Solicitor Eetained.] — It is no answer to a plea 
of tender before the commencement of the suit, 
that tlie plaintiff had, befm-e such tender, re- 
tained an attorney and instruetetl him to sue 
out a writ against" tlie <lefciidtint, arni that the 
attorney had aceonihigly a|’>pHecl for such writ 
before the teruler, winch was afteiavards sued out. 
Mriggi v. (Mmrhj^ 8 Term Bep. 629. 

fender without Solicitor's Charge,]-- The', 
plaintiff's attoriiijy, before l>nnging the action, 
wrote to the defendant to sjiy, that, unless the 
debt, together with Ills attorney’s) charge 
for that 'letter, was paid at his office on the' 
Wedi'ieaiay following, at twelve o’clock, prciceed- 
iugs would be commenced. On the l^^'cclnasday, 


26 : 

at ten o’clock, an agent of the defendant went to 
the attorney’s office, and there saw a hoy, to 
whom he tendered the amount of the debt only. 
The boy, after referring to the letter-book, 
refused to accept it, unless the charge was also 
paid. The writ was issued at eleven o’clock on 
that day : — Held, that this was a good tender. 
Mrton V. Braithwaite, 1 M. & W. 310 ; 5 D. P. C. 
101 ; 2 Gale, 48 ; 5 L. J., Ex. 165. 


D. DEMAND APTEE TENDEE. 

Bemand must be of Exact Sum.]— If the 
plaintiff' in his reply alleges a subsequent demand 
and refusal, it is incumbent on him to prove, that, 
after the tender admitted in the pleadings, he 
demanded of the defendant the exact sum speci- 
fied as having been before tendered and refused. 
Spy hey v. Hide, 1 Camp. 181. 

Where, to a declaration on a bill of exchange 
for 10/. 4s. the defendant pleaded non assumpkt 
as to all except 4/. 7s. 6d., and as to that a tender, 
with an averment that the defendant was always 
! ready and wiEingtopay the same ; and the plain- 
tiff replied, that the defendant was not always 
ready and willing to pay the said sum, and" a 
demand thereof after the cause of action accrued, 
and before the tender, andissue was taken thereon ; 
and on its being proved that the defendant had 
paid 7/. on account of the bill, and had tendered 
3/. 4i?., a verdict was found for him : — Held, that 
the replication was not supported by proof of a 
demand of the whole debt due, but could onl^'" be 
supported by proof of the demand of the precise 
sum tendered. Biiwrs v. Brinks, I D. & R. 
215 ; 5 B. & Aid. 630 ; 22 E. 11. 505. 

By whom Demand Made.] — Where the issue 
is on a subsequent demand ami refusal to a plea 
of tender, the demand of the debt, to do away 
the effect of the tender, must be by some one 
authorised to receive it, and to give the debtor a 
discharge. Coles y. Bell, 1 Camp. 478, n ; 10 
E. E. 731, n. S. P., Coo7%i v. Callaway, 1 Esp. 
115. 

This principle applies even in replevin. Pimm 
y. Brevill, 6 "Bsp. 9b. 

To whom Demand Made.] — After a tender of 
what is due from two persons on a joint contract, 
a subsequent application to one of' them is suffi- 
cient to support a replication, that the plaintiff 
subsequently demanded payment from both. 
Peirse v. Bowles, 1 Stark. 823 ; 18 E. E. 775. 

Evidence of Demand.] — A letter deraandiiig 
payment of a debt sent to the defendant’s house, 
and to which an answer is returned that the 
demaiKl should be settled, is sufficient evidence 
of a demand, on the issue of a subseciuerit de- 
mand and refusal to a plea of tender. Hayward 
V. Hague, A Esp. 93. 

E. EFFECT AND PROOF, 

Effect of, as an Admission.] — A temler admits 
the contract and facts .stated in the declaration. 
Cm Y, Brain, 8 Taunt, 95. 

A plea of tender merely admits the defeii- 
dant’s liability on the contract to the ammint 
tendered, Wiliis v. LmajrUge, 2 H. & W. 250. 
S. F., Seaton v. Bspmme, 5 Bing. 187 ; 2 M. k Ih 
SiH 6 T... J. (o.S.) G, IK 208. 

When a declaration shows substuntially a 
tract, and a tender in compliance wiih it, the 
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In an action on an agreement to let the plain 
” ‘ 25th l\tarch, 
t a valuation' 
■Held, that it 
t tender on the 
Mien, ^6 Bing. 19; 


plaintiff is not estopped from contending for 

the true interpretation of the contract by the tiff a messuage for a year from tlic 
fact that he has also set out in his declaration the plaintiff to take the fixtures at 
an alternative case of a tender which would not and to pay the same on entry 
have been a compliance, M'Coifmel y, Murphy, was open to the plaintiff to show a 
L. R, 5 P, 0. 203 ; 28 L. T. 713 ; 21 W. E. 609. 10th April, Mman v. AIL.., C R: 

A lessee, after certain supposed breaches of 8 Scott, 261 ; 9 R. J., C. P. 49. 
covenant, tendered money as rent. The lessor Action for use and occupatio 
refused to receive it as rent, but finally did labour, money lent and money } 
accept It, though protesting that he took it not money due on an account stated, 

as rent under the lease, but as compensation for as to all but 71., parcel ot the n 

the occupation of the premises merely, and that declaration: and a single plea, as to parcel 
he did not mean to waive, but expressly reserved, of the moneys in the declaration, of tender and 
the riaht of re-entry :—Qu 9 sre, whether if there payment of the sum into court. The pleas thd 
had been any forfeiture by breaches of covenant, not distinguish the counts. The idaiiH iff 
this acceptance of the money was a waiver of traversed the tender: — Held, that proof of a 
them. Croft v. Zumley, 6 H. L. Cas, 672 ; 27 single tender of 71., in respect of the use and 

L. X 0 B.'32i ; 4 Jur. ("N.S.) 903 : 6 W. K. 523. occupation, satisfied the plea of tender. Unhln- 

’ ■ V. Ward, 8 Q. B. 920 ; 15 L. J., Q. B. 271 : 

Effect of Plea.]— A promise to pay the debt of 10 Jur. 409, 
another need not be proved to be in writing, 

■when the defendant pleads a tender to the count F. TENDER OF AMENDS, 

on such promise. 3fiddleto7i r. Brewer, Peake, 

15 ; 3 E. R. 643. Olneeal. 

After a plea of tender the plaintiff cannot be Eeplication to Plea of.] — Where a defendant 
nonsuited. Harding v, Spicer, 1 Gamp. 327. in trespass pleads that he Tendered to the plain- 
A plea of tender is good in the usual form, tiff a certain sum, being a sufficient amends, the 
alleging the defendant to have always been plaintiff should reply that the defendant did not 
ready and willing to pay, and before the com- tender the sum name<l, or that tliat sum was 
mencement of the action to ^have tendered the insufficient, and not that bo did not tender 
monev. Smith v. 3ia)i}iers, 5 C. B. (N.S.) 632 ; sidficient amends. Willmms v. Brice, 3 B. k 

28 L. J., C. P. 220 ; o dur, (N.S.) 649. Ad. 695 : 1 L. J., K. B. 258. 

The meaning of a plea of tender is, that the 

defendant has always been ready to perform his Local Act where no Plea. ] — By a local 
contract. Pooler. CromptoUrZB. B. 0.468. commissioners were emi)owdred to cause any 
S. C„nom. Poole v. Tlmmlbridge, 2 M. & W, 223 ; present or future sewers, ditches, tlrains, to 
6 L. J., Ex. 74. JE[mne y. p0ploe,B> East, be opened, enlarged, altered or cleansed : and in 

16S ; 9 K. R. 399. case any action should be, brought a.trainst any 

person for anything done in piirsuanee of the 
Payment into Court.]— If a defendant brings act, or in relation to the matters thereificcuj- 
money into court on a plea of tender, the plain- tained, the plaintiff shottid not recover in any 
tiff may take it out, though 'he: replies that the such action, if tender of ninends sliould have 
tender was not made before action. Le Greiv v. been made to him, or his attorney. In* or on la?- 
1 Bos. &: P. 332. half of the defendant before such nci it rn brraedit ; 

If money is paid into court with a defence of and in case no such tender should be tnade, ihat 
tender, the plaintiff only recovers in the action, it should be lawful for the tlefendanr, by leave 
the excess. James v. Vane, 2 El. & El. 883 ; of the court, lo pay money into eoiirt ; and if 

29 Ij. J., Q. B. 169; 6 Jur. (N.S.) 731; 2 L. T, the matter should appear to have been dnm* In 

281; S W. R. 446. pursuance and under the authority of the act, 

A defendant pleaded the general issue as to and after sufficient .‘Satisfaction niatkM.'r tendered, 
part, and as to the other part a tender, but then that the jury should lind for the dei'endunt. 
omitted to pay the money into court ; judgment The commissioners, of whom the didVndant wns 
having been on that aconnt signed as for want one, appointed a committee to inspect a diteh. 
of a plea, the court set aside the judgment for with a view to widening the same, and to report 
Irregularity. Chagmmii v. Jlicks, 2 D. P. C. 641 ; thereon. The committee having rep^.n‘fed there- 
2 0, &M..633; 3 L. J., Ex. 219, on in favour of widening the ditch, the com- 

If a defendant pleads a tender without paying missionors appointed a seeoml comma tee, of. 
the money into court, the plaintiff may sign whom the defendant was one, to confer with a 
judgment. Anon., 1 Tidd’s Prac. 612. surveyor respecting the work, witli power to two 

of them to act. The defendant being a-fferwiirds 
Proof.]— Proof of a tender of 20L 9s. Bd. in told by the clerk to the commissioners ihat he 
bank-notes and silver is sufficient to support a might proceed without further instnirtituis from 
plea of tender of 20?, Bern v. Janies, 4 B. & Ad. the commissioners, took tlie plaintiff's I?m<i fur 
^547 ; 1 N, & M. 393 2 B* J,, K. B.,94. • the purpose of wklcnliig the drain, witiiout hav- 

■ ' A plea to an avowry of a tender of 167. will ing given him notice or obtained Ids wmsent. 
not be supported by proof of a tender of 157. IBs., The land was taken for the bonfi fide purf >osc of 
although no ,mbre rent, waa,' due than the sum widening the drain. The ciefeiHinnt, Iwfore 
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was entitled to the protection of the act. Jones 
■Y, GooJayi^ M. & W. 7M ; I D. ,(ks.) 914 ; 11 
D.D,Mx.2m. 

Held, secondly, that the defendant was not 
hound to plead the tender, or pay the amount 
tendered into court. Ib. 

j. m: 
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See MBEGEE— SETTLEMENT. 


THAMES. 

Conservancy.] — See Watbe. 
Collision on.] — See Shipping. 


THEATRE. 

1. Licence. 29. 

2. Privileges of Admission^ 33. 

3. Co7itracts relatmg to^ 36. 

4. Torts relating to. 42. 

5. Rights of S^peetators, 43. 

6. Pramatic Coj)yright, — See Copyright. 

7. Music and Panevng Licence. — See Dis- 

orderly House. 

1. Licence. 

Necessity for,] — The 10 Geo. 2, c. 28, s. 2, pro- 
hibited acting plays for gain, without patent 
from the king, or licence from the lord chamber- 
lain. Section 5 provided, that no person shall be 
authorised by patent or licence to act except 
w’ithin the city and liberties of Westminster, or 
wdierc the king shall be resident ; — Held, that 
the prohibition in s. 2 was not merely co-extensive 
with the exempting power as limited by s. 5, but 
prevailed throughout the kingdom. Rex v. 
SerllU. 1 B. & Atk 489. 

hTeither letters patent from the crown, nor a 
licence from the lord chamberlain, could be 
granted for any dramatic performances within 
10 Geo. 2, c. 28, except in Westminster or some 
place where her ma,jesty was residing. Draraatic 
perCunaances. therefore, within twenty miles of 
London or Westminster, and not in Westminster, 
or in the place of her majesty’s resulence, could 
noi renduTOl legal by any authority whatever ; 
for 2a Geo* 2, c. estends only to music and 
daiicintc- . H.. .& P. 249; I W.,. 

W. & I:L 2111 ; 8 A, & E. 129 ; 1 L* J., Q. II ml 

Msoretm of lastice» --Condition-- SSscIse 
Hcanoo*]— 'Upon an application for a stage 
licence a licensing committee are entitled in the 
exerdse of their discretion to tnke into con- 
sideration the fact that the holder of a stage, 
licence can thereby obtnin an excise licence for.; 
the sale of int'OxicatIng liqno.rs from the excise.' 
sittihorftles iimier s. 7 of 5 k 6 Will. 4, c. 39, and . 
the wfasal of such an application, unless the 
applicant undertakes not to apply for an excise 
licence, is no ground lor Interfering .with the 
mmtim of the, comwltteds discretion* Ihg. y. 


BO; 

TorhsMre {West Biding) County Oouneil ' 6B 
L. D, M. G. 136 ; [1896] 2 Q. B. 386; 75 L. T. 
252 ; 44 W. R. 650 ; 60 J. P. 550. 

Ralicensed Theatre — Contracts Relating to.] 
— -tYhere the plaintiff was participant in the con- 
cern, he could not recover money wdiich he had 
paid at the request of the defendant in the con- 
duct of an unlicensed theatre. Re Begms y, 
Arniistead. 10 Bing. 107 : 3 M. & Scott, 511 ; 2 
L. J., G. P,' 214. 

Ho action will lie for the breach of an agree- 
ment to hire a theatre for the performance of 
plays, if it appears that no licence can be granted 
by the lord chamberlain for that theatre, on the 
ground of its not coming within the provisions of 
10 Geo. 2, c. 28. Levy v. Yates^ 3 H. & P, 249 ; 

1 W., W. & H. 219 ; 8 *A. & E. 129 ; 7 L. J., Q. B. 
13S., 

No play can lawfully be acted for hire, gain, or 
rewaixl, within twenty miles of London, without 
the authority of letters patent from the king, or 
of a licence from the lord chamberlain ; and no 
such letters patent, or licence, can be granted so 
as to authorise the performance of plays at any 
place except within the city or liberties of West- 
minster, or where the king may happen to reside. 
An agreement, therefore, for a partnership in 
acting plays at a theatre situate within twenty 
miles of London, but not within the city or 
' liberties of Westminster, or in the place of the 
king’s residence, is one to which the court will 
not give effect. Hieing v. Oshaldlston, 2 Myi. & 
C. 53 ; 6 L. J., Ch. 161 ; 1 Jnr. 50. 

Having regard to the provisions of 10 Geo. 2, 
c. 28, s. 2, and 25 Geo. 2, c. 36, ss. 2, 3, no action 
can be maintained for the breach of an agree- 
! merit “ to dance at the king’s theatre in the 
I Haymarket, or at such other place as the plain- 
! tiff should appoint,” if it appear that no licence 
I for that theatre was granted by the lord chamber- 
lain, as required by the 10 Geo. 2, c. 28 ; and 
that the plaintiff did not request the defendant 
to dance at any other place which was licensed. 
Gallini v. Laboric. 5 Term Rep. 242 : 2 R. R. 
581. 

Letters Patent.] — The court refused to seal a 
patent for representing Italian operas, because 
the provisions for carrying it on wore by agree- 
ment with the lord cliarnbeiiain, his executors 
and administrators, and the right to the patent 
was not sufficiently connected with the property 
in the house. Not sutlicient for the party apply- 
ing merely to answer objections, but he must lay 
a proper case. Upon such application the court 
will take care that the king is not deceived, or 
his object disappointed, and will represent the 
whole to the king, but will not decide upon the 
merits of the various claimants, Esse.ntial to the 
complaint of an old market against a new one 
set up near it, that the old is competent in the 
accommodation of the public ; so here the old 
proprietors must be able to kee|‘i it up jiroperly, 
the accommodation of tlic public being the prin- 
cipal thing* O' Reilly y Ex gmrtc. 1 Ves- J. 112 ; 
1.11 R* 89. 

By the 26 Geo. 3, o* 57, s. 1, the crown was 
authorised to grant letters patent for establishing 
and keeping a theatre in Dublin ; and, by s. 2, it 
wa$*enacted that no person shordd, for hire, act 
any play in any theatre in Dublin, except in such 
theatre as should be so establishetl bj hAters 
frafcent, under the penalty of ftu'feiiing 3uo/. for 
every such offence, to be sued for by the common 
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that the patentee could not maintain a bill for an Stage Play, what is.] — A dramatic perform^ 
injunction to restrain unauthorised persons acting ance (a duologue) by two persons is a stage play, 
plays in a theatre in Dublin, for the keeping of within the 6 & 7 Yict. c. 68, s. 28. Thorne w 
'which no patent had been granted. Such a bill Colson, 3 L. T. 697, 

can only be maintained upon the ground of A house, licensed for music and dancing, was 
interest in the plaintiff ; and unless he can sus- used to represent an entertainment in which 
tain an action in the case, the injunction cannot there was a dialogue between parties bodily on 
be supported. Caloraft v. West^ 2 Jo, Lat. the stage (with all its accessories), and also 
123 ; 8 Ir. Eq. R. 74. dramatic action, and a regular plot |,>LTt\>rmed 

by other parties, not upon the stage, but whose 

Evidence as to.] — In an action against a per- images were reflected upon it ; — Held, a stage 
former for not performing at a licensed theatre, play. Daoj v. Simpson, 18 0. !>. (JS'.S,) 6»80 ; 34 
pursuant to his contract, evidence that the per- L. J., M. C. 149 ; ’ll Jur. (K.S.) 4S7 / 12 L. T. 
formances have gone on without interruption is 386 ; 13 W. R. 748. 

sufficient prima facie evidence that the theatre S. occupied a house of public res«u't, licensctl 
is duly licensed. Bodwell v. Redge^ 1 Car. k P. for music and dancing. There tvero a pit and 
220. private boxes, a band, a stage, and curtain. 

Proof that a party was the acting manager Upon this stage was performed a ballet diver- 
of a theatre, and that he paid the salary of tissement by dancers dressed as ballet dancers, 
and dismissed one of the performers, is suffi- who danced, and in so doing described, by cer- 
cient proof that he caused the performances ; tain gestures and motions, the ideas of war. 
and if he caused the performances, it is not peace, and reconciliation : — Held, first, that the 
material whether he did so as the agent of others question whether a perfoj'maiice is a stage play 
or not. Parsons v. Chagnnan^ 5 Car. & P. 33, within 6 k 7 Viet. c. 68, s. 23. is a question of 

fact- h. J., M. 0. 31 ; L. R. 

When Required— House or Place.] — ^A booth 1 C. P, 175 ; 12 Jur. (x.s.) 9 ; 13 L. T. 371 ; 14 
theatre, which is taken to pieces and carried from \V. R. 103. 

place to place for theatrical performances, is Held, secondly, that the ixjrl’tH'numee was a 
not a “ house or other place of public resort for stage play, within the meaniiig of the act. Ih. 
the public performance of stage plays,” Avithin Tumbling is not an eni'ertaininent of the stage 
6 & 7 Viet. c. 68, s. 2. JDavys Douglas^ iK.k within 10 "Geo. 2. c. 28. R(\e v. naming 6 

K ISO ; 28 L. J., M. C. 193 ; 7 W. R. 327. Tei'ui Rep, 286. 

The appellant was the owner and occupier of a 

building Avliich he gratuitously allowed to be used Power of Police to enter Unlicensed PlacesA 
on a few occasions for the performance of stage — A portable theatre or booth, etmsi -ting rtf nvn 
plays, to Avhich the public were admitted on pay- caravans or waggons, tlrawri frttiii plac* tu plat'C 
ment, for the benefit of a charity. The appellant by horses, and when joiiied logetlier forming a 
had no licence for the performance of stage plays temporaiy struefure for tljc fierfui'manee i lu 
in such building: — Held, that he was rightly uf stage plays, is not a H'nonu'nt wiiiiin 2 .v 3 
convicted, of having or keeping a house for the Viet. e. 47, s'. 46. Feederirhs v. I ri. vV. ( 

public performance of stage plays without a 381 ; 31 L. J., -M. C. 2 I'd: 8 Jur. (x.8.)7;>o; p, 

licence, under 6 & 7 Viet. c. 68, s. 2. Shelley v. L, T. 544 : 10 W. XL 796, 

Betkdi, 53 L. J., M. C. 16 ; 12 Q. B. D. 11 ; 49 

L.T.770; 32W. R. 276; 48 J. P. 244. Convictions.]— The plaintiff was convlmcd, 

But a booth theatre, which is taken to pieces under 6 & 7 Viet. c. (58, s. 2, and fined 5/, ; ho 
and carried from place to place for theatrical Avas then orderetl to be cleralned in en^iudy. and. 
representations, is a place within 0 k 7 Viet, a AA'arrant of distress, reciring tlial he hutf been 
c. 68, s. 11, and a person causing a stage play to adjudged to pay a penalty of 7d, and l*Js. eusis, 
be acted therein for hire, is liable to the penalty AA'as issued to ‘levy the'anioum. irnder ilslv 
imposed by that section, if it be not licensed, warrant the plaintiff's goods Avere sei;a. 5 d <m. tiu* 
and not a patent theatre. Fredericks y, Payne, same day, and he Avas discharged ovu of eu>nxlv 
1 H. & 0. 584 ; B2L. J., M*0. 14; 8 Jur. on the folloAAdng morning; and wirinn a few 

1109 ; 7 L. T. 329 ; 11 W. R. 36. days his goods Avere sold to satisfy the penfdtr 

A person hired a room for six nights, paying and costs. The conviction avus «|ua>dwd uri 
7L for the hire, and then issued playbills an- appeal: — Held, by Coleridge and Vlghtman. JJ,. 
nouncing theatrical representations, and also that, assuming they had power, uialcr 5 Uva, 
collected at the door the money paid for admis- c. 18, s. 1, to detSun the plaintiff unii! it aatis 
S ion by those attending the same. The place ascertained Avhet her he had goods to sntisfv the 
was not licensed lor stage plays : — ^Held, that he distress, the order for the detention of flic plain- 
oould not be convicted, under 6 & 7 Viet, a 68, tiff was made without jurisdiet ion, hAiv^ imlel!* 
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c. 68, ])eea,iise the conviction was silent as to 
costs. Ih. 

Held, b}" Lord Campbell, C. J., and Patteson, J., 
that the 'warrant of distress being illegal, the im- 
prisonment which 'was founded upon it was with- 
out jurisdiction. II). 

Held, by the court, that the justices having 
exceeded their jurisdiction, and the conviction 
having been quashed, the case was within 11 & 12 
Yict. c. 44, s. 2, and therefore trespass was the 
proper form of action. II). 

2. Privileges op Admission. 

nights of Eenters of Stalls or Boxes.]-— 
Trustees acting for the shareholders or rentallers 
of a theatre, called the Queen’s Theatre and 
Opera House, who had obtained a feu right to 
the site, granted in 1858 a disposition of the 
ground and buildings to one J. B., a subject, 
inter alia, to the real burden of a perpetual 
annuity of 2?. per share to each rcntaller of the 
said Queen’s Theatre and Opera House, and to 
the successors or assignees of them ; and it was 
further declared that each of the said rentallers, 
oi' the. assigjiees or successors of such, should at 
all times be entitled, inter alia, to free admission 
to the auditorium of the said Queen’s Theatre and 
Opera House ; also declaring that J. B. should 
not convert the said theatre to any other use ; 
and that he should keep it open for" performance 
six months in each year. There was no stipula- 
tion as to insurance of the theatre or as to the 
re-buikling of it in case of destruction by fire or 
otherwise. In I860 the theatre was entirely 
destroyed by fire, and was re-built by J. B.’s 
trustee and called by another name. In 1875 it 
%s"as again entirely burnt clowni, and again re- 
built. PT’orn 1865 to 1871) the theatre, under the 
new name, was twice sold, but in each case the 
conveyance was granted subject to the “ real 
burdens, conditions, provisions, declarations, and 
others,” specified in the original disposition of 
1858, and especially under the burden of pay- 
ment of the annuities to the rentallers, and of 
allowing these |)arties the privileges to which 
they were entitled. The privilege of free ad- i 
mission was enjoyed by the rentallers for four- 1 
teen years after tlie (iestruction of the first i 
theatre. But in 1871) disputes arose as to the 
validity of the rentallers right to, inter alia, the 
privilege of free admission. The trustees main- 
tained that the rentallers were entitled under 
the disposition of 1 858 and the succeeding con- 
veyances to the same privileges in the new 
thearre wducli they liad in the first : — Held, that 
the privileges conferred on the rentallers by the 
original dispositions — other than the payment ; 
of the annuities wliieh was constituted a real 
burd.eu — rested only on the personal obligation 
of the origijiai dispiouee, ami were confined to 
the t heal re tlieii in e.xisteuce, ami that the sub- 
se<|uent dt*e*ds, to which the rentallers were not 
parties, were not intended to, and did not, confer 
on them any new right. Bmtt \\ Mmmrd^ 6 
A|ip. Cas. 285 — H. L, (Be.) \ 

A new renter of Drmy Lane Theatre, under 
1 Geo. 4, 0* 60, is cntitletl to free admission /to- 
any disengagetl stall, the 8l:.al!s being a portion of 
the ** usual audience part of the theatre within 
the meaning of s, S, Bmmty v. {fk&tierim, 45 
L. J., Cl F, mm ; m L. 1l 628— O. A. ■ ■ 

When once the new renter hm given iip his 
ticket, and been shown to a seat in that fjortlon ' 
of the usual audieiwe part to which, he first seeks 
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admission, he is entitled, during the remainder 
of the performance, to no greater privilege than 
an ordinary member of the public w^ho has been 
admitted by payment to that portion of the 
usual audience part of the theatre. Ib. 

W., in 1816, became, under an order of the 
court, purchaser of the opera house, and vvas in 
possession as equitable ownier until possession 
was delivered to C. in 182 L Ho assignment of 
the terms of years for which the premises were 
held was made to W., but the same were vested 
in T., who, in 1821, on behalf of and by the 
direction of W., assigned the terms to C.* (who 
was mortgagee of the premises), hut “ subject to 
the right of possession of W., his executors, &c., 
to the box numbered 124, usually occupied by 
him, or his or their nominees, not exceeding in 
number six persons nightly, during the re- 
mainder of the several terms granted by the 
indenture, and of the terms covenanted by the 
indenture to be granted.” In 1823 IV. assigned 
his leasehold or other interest in the opera house 
and other property to H. W., in trust for the 
benefit of his creditors, and he, as such trustee, 
or his solicitor, received the rents and profits of 
the opera box numbered 124, to 1838, and his 
solicitor continued to receive the rents to 1850. 
In 1823 0. filed a bill for specific performance of 
the contract of 1821, and in 1829 a decree was 
made to that effect, and it declared that he ’^vas 
entitled to the leasehold premises of the opera 
house, to the rents, and to a renewal at the cost 
of W. C., from 1821 to 1845, paid the rents of 
the box to, or ]}ermitted the same to be leceired 
by, H. W. or his solicitor, by virtue of the 
reservation in the assignment of 1821. In 1845 
the assignees of C. sold the opera house to L. for 
the residue of the terms subsisting by virtue of 
' the covenants for renewal in the indenture of 
1821. In the contract for sale the indenture of 
1821 wms noticed, and it w*as provided that it 
, should be subject to such rights to boxes as the 
premises were then subject to. A renewed lease 
;was granted in 1845. L., from 1845 to 1850, 
i paid ^ the rents of the box to the solicitor of 
H. W.,or persons claiming under him ; but since 
1850 he had refused to pay any rent for such 
box. In 1855 the plaintiff wars appointed a new 
trustee under the deed of assignment by E. W, 
of 1823. By the renewed lease of 1845 I^. was 
restrained from disposing of boxes for more than 
one year, except forty -one boxes, to be selected 
within five years, which he was at liberty to 
dispose of at pleasure, but after that period 
provision was made for his acquiring, wfith the 
assent of the lessors, the right of disposing of 
other boxes. In May, 1856, L. assigned '"the 
lease of LS45 to the defendant, ^vlnx as alleged, 
had notice *of the plaintiff’s claim to the box. 
On a bill filed by the }>hiiiitifi: for a declnratiuii 
'.that he was entitled to the box, or to an equiva.- 
lent in money for the residue of the renewed 
term of 1845 : — Held, that the detendant refus- 
ing to make compensation in money or other- 
wise, the plaintiff was entitled relief 

sought. IMUiiff v. Lnwlni. 28 L. 4., l..'h, 249 : 
5 Jm*. CK.S.) soi ; 7 W. H. 152— L.JJ. 

Trespass to Snh-Lessee’s Boxes and Stalls,]— 
The lessee of a theatre hehl it under ti lease" in 
which ho covenanted not to convert it to any 
other use than for acting or performing operas 
or theatrical entertainments. He demised cer- 
tain boxes and stalls to a sub-ltmee, reau’visig 
power of access for the purpose of repairing ; the 
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sub-lesscc covenanted only to nse the same for Determination of.] — By lease not nncler 

the purpose of viewing and hearing the operas seal, tv'o trustees on behalf of themselves and 
and other entertainments. The under-leases the other proprietors of a theatre demised it to S. 
contained covenants for quiet enjoyment. The for three years, reserving to themselves and the 
lessee demised the theatre for a term of three other proprietors free liberty of admission to tlie 
months for the purpose of holding religious theatre. S., by lease not under seal, let the theatre 
meetings. To enable these meetings to be held, to the plaintiff for two nights subject to the 
the stalls were covered with a flooring, the terms on which he held the theatre : — Held, that 
division between the boxes removed, and other the licence was determined, and that trespass 
temporary structural alterations made : — Held, might be maintained by the plaintiff against the 
that a trespass had been committed by the lessee defendant, a proprietor, who entered the tlieatre 
and persons claiming under him in thus entering during his tenancy. Coloncm v. Foster. 1 H. & 
upon the suh-lessee’s boxes and stalls without his N. 37 ; 4 W. K. 489. 
licence, and that the conversion of the theatre . .r ~ 

for other than theatrical purposes was a deroga- Covenant in lease not to Grant. , — A lease 
tion from the grant and a breach of thecovemW contained a covenant not to grant away, assign, 
for quiet enjoyment. Leader v. modii, 44 L. J., dispose of, &c., the stalls or bo.^es - for any 
Gh. 711 ; L. E. 20 Eq. 145 ; 32 L. T. 422 ; 23 longer period than one year or season,” On the 
W. E. 600, 21st December, 1851, the lessee leased certain 

boxes for one year, to commence frran 3iarc]i, 
Covenant in Lease Granting-Validity of.]— 1852. On the 1st of August, 1852, he made 
A., in 1792, granted a lease of a theatre to B., another lease of the same boxes to a diiferent 
E. covenanting not to grant rights of admission, person, with his habendum, " from the 1st of 
except 250 free admissions, without the consent February now^ next ensuing, or from such subse- 
of A. ; and in ca.se of any of the covenants being qnent day during the year upon which the theatre 
broken, the lease to be void. B. then assigned shall be opened, and thenceforth for the full term 
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plaintiff required the defendant and his wife to 
join the plaintiff’s establishment at P, for the 
purpose of performing in entertainments to be 
produced there, and although a reasonable time 
lor joining elapsed before action, yet the de- 
fendant and his wife did not join or perform in 
the entertainments to be produced at P. Held, 
good, inasmuch as it sufficiently appeared that 
the requisition by the plaintiff was to appear and 
nerform as equestrians on the stage or in the ring. 

V. Memo, 10 0. B. 282 ; 1 L. M. & P. 571 : 
;I9L. J., 0.'P.:362. 

Held, also, that the breach was good, showing 
substantially an entire refusal to perform the 
•con tract. Ih. 

Eight of Actor to ITotice — Condition Pre- 
'Cedent.J — performer who is called on to 
resume, in consequence of the illness of another, 
•a part in which by previous performances she 
had acquired celebrity, is entitled to reasonable 
notice previously to the time of the perform- 
ance; such notice to be proportioned to the 
reputation at stake. Oraddon y. Price. 2 Car. & 
P. 610 ; 31 E. E. 704. 

Agreement “not to Perform elsewhere’^ — In- 
junction.] — Where W. agreed with L. that she 
would sing at his theatre during a certain period 
of time, and would not sing elsewhere without his 
wu’itten authority -Held" on a bill filed to re- 
strain her from singing for a third party, and 
granting an injunction for that purpose, that 
the positive and negative stipulations of the 
.agreement formed but one contract, and that 
the court would interfere to prevent the viola- 
tion of the negative stipulation, although it 
■could not enforce the spocliic performance of 
the entire contract. Lumletj v. Wagner, 1 DeG. 
M. & G. 604 ; 21 L. J., Ch. 89S ; 16 dur. 871. 
Overruling KemUe v. Kecui, 6 Sim. 333. 

Implied Term.] — D.. an actoiy contracted 

with the manager of a theatre to play at his 
theatre for twelve consecutive nights, commenc- 
iug on a certain day, stipulating that he should 
be at liberty during those nights to perform 
(among other characters) three which were 
named : but there was no express condition that 
ho should not act elsewhere during the twelve 
nights. On the approach of the day appointed 
for commencing the engagement, ID. declared 
that he would only act in "a piece which could 
not be produced at the theatre ; and when told 
that was impossible, declared that be woiild not 
act at all, and advertised himself to act at another 
tlieatre on the night appointed for the com- 
mencement of his engagement : — Held, that an 
injunction might be granted to prevent D. act- 
ing during the twelve nights at any other 
Theatre during the ordinary hours at which 
the theatre was open for public performance. 
WehsB^r V. Bllhm, 3 Jur. 432 ; 5 W, E. 867. 

A manager of a London theatre engaged a 
provincial actor, desirous of appearing on the 
London stage, for two years. Though there was 
nothing expressed on the subject the court in- 
ferred an engagement on the part of the manager 
to employ the actor for a reasonable time, and 
on his part not to perform elsewhere. The 
manager having (under these circumstances) 
delayed the actor’s appearance for five months, 
he broke his engagement and went to another 
-theatre : — Heki, that he had a right so to do, 
;and that the manager was not entitled to an 


interlocutory injunction to prevent his per- 
forming there. PeoMer v. Montgomerg, 
Beav. 22. 

When an actor enters into a contract to per- 
form at a particular theatre during a particular 
period, a negative stipulation to the effect that 
he will not perform elsewhere during that period, 
though not expressed, will be implied. MonB 
ague v. FloeMon, 42 L. J., Ch. 677 ; L. E. 16 Eq. 
189 ; 28 L. T. 580 ; 21 W. E. 668. 

On the 16th August, 1871, F. agreed wn'th M. 
to act for him : — -Held that a negative clause was 
not necessary, but that M. could obtain an In- 
junction to restrain F. from acting at any other 
theatre, although such acting might not prevent 
his acting for M. Id, 

- — Music-hall Artiste.]— -The plaintiff K., a 
music-hall artiste, entered into contracts with 
each of the three defendant companies by which 
she agreed to perform for ten wrneks certain, 
commencing at a certain date, every evening 
at the time notified by the management, in 
“ her usual entertainment as mimic ” in two of 
the contracts, “ as singer and mimic ” in the 
other, at a salary of Zl. per week in respect of 
each hall, subject to the following conditions 
(inter alia)— namely, “ that the said artiste shall 
not perform before nor during this engagement 
at any i theatre, music-hall, club, concert or 
place of entertainment within one mile of the 
said music-halls respectively.” At the end of 
the contract was this clause : “ In the event of 
the above-named artiste not observing these 
conditions in every respect, the company shall 
have the option of cancelling this agreement.” 
During the fulfilment of the engagement she 
went to a smoking concert at a certain club 
one Sunday evening within a mile of these 
music-halls by invitation. IS obody except mem- 
bers and their guests were admitted to this club, 
and no achnission money was paid. At this 
concert she sang a song and danced for a few 
minutes. The following night she performed at 
the halls, but at one of them the manager 
asked if she had sung at the club, and she re- 
plied she had done so. He told her it was 
against the rules, and that she must not do it 
again. The following night a letter was handed 
her cancelling the three engagements, and 
signed by the manager of the halls. These 
actions were then brought by the plaintiff* to 
recover damages for wrongful dismissal, and for 
breach of contract : — Held, that the word “ en- 
gagement” did not include Sundays, that day 
in such contracts being a dies non. That the 
performance was not within the meaning of the 
word “ perform ” as contemplated by the 
parties, for the plaintiff did not use her powers 
of mimicry. That, although singing was in- 
cluded in one contract, singing before a private 
audience such as the present case w'as not a 
performance. Kelly v. London PaxlUon, 77 
L. T. 215. 

After End of Season.] — An opera singer, 

by an agreement dated only as to the year, 1870, 
agreed to sing at a theatre for the whole I;ondon 
season, and nowhere else in the kingdom of 
Great Britain pendant Tannce 1871, without the 
written consent of the employer. The salary 
did not extend beyond the season, which ended 
on the 5th August. On motion for an, injunc*» 
tion to restrain him from singing elsewhere 
after the season was over but 4 luring 1871 
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plaintiff was unable. If she was not Awantedj, 
:Miss'L. was to receive' a douceur; if she, wa& 
called on to perform, she was to receive I5h a 
week till the 25th of becemher, if the piece ran 
so long. The plaintiff continued too ill to attend 
the rehearsals or the first performance on 
Saturday, the 28th of Kovember, or on the first 
three days of the next week : Miss L. accordingly 
performed on those days. On Thursday, the 4th. 
of December, the plaintiff w'as well enough tO' 
perform and tendered her services, which the 
defendant refused to accept ; on which siie- 
brought an action for wrongful dismissal. The- 
jury found that the employment of J^Iiss L. l^y 
the defendant under the circumstances was- 
reasonable : — Held, that the plaintitf s inabilify 
to perform on the opening and early perform- 
ances went to the root of the matter, and justiried 
the defendant in rescinding the contract. 
sard V. Spiers. 45 L. J., Q. B. 621 : 1 Q. B. D, 
410 : 34 L. T. 572 ; 24 W. 11. 819. 


Held, that the court would , not under the cir- 
cumstances grant an injunction on an mterlo- 
cutory a]')plication. 3{njjles(m v, Bentham. 20 
W. K. 176,' Affirmed, Ih. 177, 


as to Kehearsals — Conditions 
A declaration alleged that the 
agreed with the defendant, 
ill London, that 


Agreement 
precedent. ]~ 
plaintiff, a singer, 
director of the Italian Open 
be w’ould undertake the part of first tenor in the 
theatres, halls, and drawing-rooms in the United 
Ivingdom during his engagement, to begin on 
the 30th of March, 1875, and terminate on the 
13th of July, 1S75, at a salary of 150L per 
month. That the plaintiff should sing in con- 
certs as well as operas, but should not sing any- 
where out of the theatre in the United Kingdom 
rom the 1st of January to the 1st of December, 
875, without the written permission of the 
ifiiefendant, except at more than fifty miles from 
London. 


and out of the season of the theatre. 
The defendant agreed to be in London without 
fail at least six days before the commencement 
of his engagement, for the purpose of rehearsals. 
Averment, 


Action for Salary — Agreement by Member' 
on behalf of Orchestra.] — The plaintiff, acting 
on behalf of the members of an orchestra to 
which he himself belonged, signed a proposal 
“on behalf of the members of the orchestra’' to- 
continue their services, provided the defendant 
would guarantee a certain salary then tlue to- 
them. The defendant accepted this propositi<jn. 
but failed to pay the salaiw due. Ilie plaintiff 
alone brought an action for the wliolc money 
due to himself and the rest, and stated the con- 
tract to be with himself and the rest. 3'lie jury 
found that he acted on behalf of himself as weil 
as of the rest : — Held, that the contract was joint, 
and that he could not recover. Lnetts w Beale, 
10 0. B. '730 ; 20 L. J., C. P. 134. 


that the plaintiff did not sing any- 
wdiere in the United Kingdom from the 1st of 
January, 1875, to the date of the commence- 
ment of the action ; that the plaintiff* was pre- 
vented by temporary illness from being in London 
before the 28tli of" March, 1875, on which day 
ho arrived in London ; and that, save as afore- 
said, he was and is inady to perform his part 
of the contract. Breach, that the defen- 
dant refused to receive the plaintiff into hi.s j 
service. Plea, that the plaintiff was not in j 


Proof of Theatrical Usage, 

having been engaged by a iunnage 
for three years, ar a salary of oZ, < 
week, in those years respectively 
this contract being ambiguons, p 
was admissible to show, that, u 
contract, it was the theatrical 
proportion of salary for tlifise night 
which the tlieatre was open fur 
Grant w Maddo-j^ 15 M. vV: W. 7 


ability to Perform.]— The plaintiff agreed in performer at a theatre, who is t.; he pahi fur 
writing with the defendant to sing and play in nights of porfonnance on which he <h'»cs 
the chief female part in a new opera about to be perform, as well as for those un which lie dues 
brought out at the defendant’s theatre, at a perform, should iiot declare for work an< I labmir. 
weekly salary of 11/i. for three months, provided but for arrears of saiai‘y as a hired |K-rfurmcr. 
the opera ran for that time, commencing on or Fra;:er v. Bunn. S Car. A Xh 704. 
about the 14tli Kovember. Tlxe first performance 

was announced for Saturday, the 28th of Novem- Acting Manager-Privileges of.]-— An acjiifUT 
ber, and no objection was raised by the plaintiff manager cannot, under the words “usuid 
as to this delay. She attended several rehearsals, leges of his situation,” claim, as matter at j'iglh, 
such attendance, though not expre.ssed in the the use of apiivate box, ami the power of giviiiu 
written engagement, -being an implied part of it. orders of admission, though I>oih are uZaallV 
Owing to delays of the composer, the music of allowed as inatter of courtesv. Lara v, lAdn/G 
the latter part of the opera was not in the hands disitm. 8 Car. iV; T. 80. 
of the defendant tiE a few days before the 28th 

■of -I^ovember, ,and' the final reheamals- did not Eight of Proprietor to Bismiss.]— If liie 

take place Ell the beginning of the' last week, acting manager of a theatre coiiduciis hlitwelf in 
The plaintiff , was -tak^ 111, apd' was' unable to such an improper manner as to make it injarimis 
attendany of to the interests of the theatre to keep him, tlie 

it- being nnceHain.how'Jbng'Ker, iBness. might, lessee or proprietor may lawfully dismiss liinu 
continue, the defenaanrs''nie,ha^eJj made a pwi- v, O'Mimtrn, 8 Car. & IK 8h. 
sional euga.gament ' v^ith andthe^.-aftlste,' Miss L., 

tostudy thepartandberead^tjo ^ake itjf .^thei Ividenee as against Proprietef.J— What a 
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stage manager says at the close of a season, in 
liis farewell address from the stage, as to the 
success of the theatre, is evidence against the 
lessee or proprietor upon that subject/ Lacy v. 
(kl)aldistuii, 8 Gar. ^ P. 80. 

Lease of Opera House— -Covenants therein — 
When broken.] ~A lease of the opera house con- 
tained covenants on the part of the lessee, first, 
ncd to use the house for any but purposes of a 
theatrical kind, and to use his best endeavours 
to improve the house for that purpose. The 
house was closetl at the end of the season of 
1852, and was not opened at all during the 
following year : — .Held, that this was not a 
breach of the covenant. C/‘oft v. Lamley, Q 
H. L. Gas. 672 ; 27 J.. J., Q. B.‘321 ; 4 Jur. (N.S.) 
1)03 ; 6 W. K. 523. 

And a second covenant was, not to charge 
nor incumber the theatre, or the income thereof, 
or the terms hereby granted, by mortgaging the 
same, or granting any rent-chaiges, or any other 
■iiicunibrance whatever.” The lessee was greatly 
in debt, hi respect of his debts, he granted 
warrants of attorney, one of wliich was to secure 
payment of bills not due, and another provided 
that it was a eonciirrent security, with an inden- 
ture therein recited, that judgment was to be 
■entered up when the grantee thought fit, and to 
be registered ; and judgments were signed against 
him on those warrants of attorney, and upon 
judges’ orders and registered —Held, that no 
■breach of this covenant had been committed. iA 

Eclating to Unlicensed Theatres.]— case. 9 , 
.ante. col. 30. 

Contract with Dramatic Author.]— Contract 
with the proprietors of a theatre not to write 
•dramatic pieces foi- any other, legal ; as similar 
I'estraint of a performer would be ; not resembling 
.a covenant restraining trade generally. Jlorris v. 
Oole/uaa^ IS Ves. 437 ; 11 R. fl. 230. 

Partnership.] — The court will entertain a bill 
■to compel partners to act according to the 
].>rovision,s of instruments into which the;y liave 
■entered: and where it will interfere for that 
].>urpose. will take care that the decree shall not 
be defeated by anything done in the meantime. 
Thus, where, in 1812, the then proprietors of 
‘Co vent Garden Theatre executed a deed, by 
whicli tliey covenanted and agreed that the 
profits of the theatre should bo exclusively 
.appropriated to particular piuposes, and that 
the treasurer f<n‘ the time being should be 
irrevocably directed so to apply the profits; 
and in 1822, parties then entitled under the 
formei* proprietors, to seven - eighths of the 
theatre, entered into an agreement, which 
|U’ovi<lcd,, in some respects, for a different 
,a I') plication of the profits, and otherwise 

.affected the rights of a party intere.stecl in the 
remaining eighth, who was not consulted on the 
subject; the court, upon a bill filed by that 
party, for the specific performance of the 
■covenants and agreements contained in the deed 
of 1812, appointed a receiver. Const v. Jlanru^ 
Turn. Sc ll 496 : 24 R. B. 108. ’ / ' 

, Partnership in the opera bouse dissolved by. 
the conduct of the parties making it impossible 
to carry it on upon the terms stipulated, . Decree 
.accorilingly for sale of the whole concern ; 
i'estraining the managing partner from acting 
witl'i liberty to eitlier party, and to lay proposafi 


before the master for majiagement until sale. 
Waters Y. Taylor, 2 Tes/& B.'299 ; 13 B. R. 91. 

4. Torts RELATI57G TO. 

Enticiug Actress away from Theatre.]— A 
count stated a contract between the plaintiff 
and W. that she would perform at the plaintiff’s 
theatres, in operas, for three months, on certain 
terms, and that she would not during that time 
sing or use her talents elsewhere than in his 
theatre.; Averment, that the defendant mali- 
ciously intending to injure the plaintiff, and to 
prevent W. from performing according to her 
contract, whilst the agreement was in force, and 
before the commencement of the period for 
which W. was engaged, wrongfully nnd mali- 
ciously enticed and procured W" to refuse to sing 
or perform at the theatre, and to depart frem. 
and abandon her contract with the plaintiff, 
and all service thereunder ; by means of which 
enticement and procurement W. unlawfully and 
wrongfully refused to perform her contract. 
Another count stated that W. was hired and 
engaged by the plaintiff’ to sing and perform at 
his theatre for a cei’tain time as his dramatic 
artiste, for reward, and had become and was such 
dramatic artiste, and that the defendant, mali- 
ciously intending to injure him, enticed and pro- 
cured her to depart from his em])Ioyment : — 
Held, that the action was maintai liable. LuMley 

V. Gye, 2 El. A Bl. 216 ; 22 L. J.. Q. B. 463 ; 17 
Jur. 827 ; 1 W. E. 432. 

Libel on Performer— Action by Manager.] — 

The proprietor of a theatre cannot maintain an 
action against a man for a libel on one of his 
performers, by reason whereof she was deterred 
from appearing on the stage. Aslilof v. Harrison, 
Peake, 194 ; 1 Esi). 48 ; 3 B. R. 68{>. 

Assaulting Performer — Action by Manager 
for Loss of Service.] — An action with a per quod 
servitiimi amisit will not lie by the manager of 
a place of public entertainment against a person 
for beating one of the performers, who is thereby 
prevented from performing. Taylor v. N'eri, 1 
Esp. 386. 

Trespass to Sub-Lessee’s Boxes and Stalls.] — 
The lessee of a theatre held it under a lease in 
which he covenanted not to convert it to any 
other use than for acting or performing operas 
or theatrical entertainments. He demised certain 
boxes and stalls to a sub-lessee, reserving power 
of access for the purpose of repairing ; the sub- 
lessee covenanted only to use the same for the 
purpose of viewing and hearing the ojicras and 
other entertainments. The underleases con- 
tained covenants for quiet enjoyment. The 
lessee demised the theatre fora term of three 
months for the purpose of holding religious 
meetings. To enable these meetings to be held, 
the stalls -were covered wdth a fiooring, the 
division between the boxes removed, and other 
temporary structural alterations made ; — Held, 
that a trespass had been committed by the lessee 
and persons claiming under him in thus entering 
upon the sub-lessee’s boxes and stalls without 
his license, and the conversion of the theatre 
for other than theatrical purposes wets a deroga- 
tion from the gi’ant and a breach of the covenant 
for quiet enjoyment. Leader v. Motahj, 44 L. J., 
Oh. 711 ; J., E. 20 Eq, 145 ; 32 L. T1 422 ; 23 

W, R. 606. 
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5. Eights of Spectatoes. 

To Hiss or Applaud.] — It is no riot of the 
spectators in a theatre to express their feelings 
spontaneously by applauding or hissing the 
piece or the actors. Cliff or d, v. Brandon^ 2 
Camp. 358 ; 11 E. R. 731. 

^ Conspiracy to Erive Actor from the Stage.] — 
'ho go to a theatre, have a right to 


1. Covi2)%itatU)n of. 

a. Generally. 41, 

1), Days, 44. 

c. Week, 51. 

d. Months, 51. 

e. Terms and Years, 55. 

f. Particular Words as to, 5(>. 

g. Reasonable Time, 59. 

2. Ewteyislon of— See Peactice- 

3. Ear Ajypeal. — See Appeal. 

4. WJum Essence of Contract.’-' 

Titles.' 

5. Smday. — See SUNDAY. 


The public, 

express their free and unbiassed opinions of the 
merits of the performers who appear upon the 
stage ; but parties have no rigfa to go to a 


from the stage ; and, if two persons are shown 
to have laid a preconcerted plan to deprive a 
person who comes out as an actor of the benefits 
which he expected to result from his appearance 
on the stage, they are liable for a conspiracy. 
Cregory v. Bvwnsivieh (Bnlie), 1 Car. &: K. 24. 
Bee S: C., 6 Man, & G. 205 ; 1 D. & L. 518 ; 6 
Scott (N.B.) 809. 

In an action for conspiracy to hiss an actor, 
the defendant cannot, under the general issue, 
give in evidence libels published by the plaintiff, 
with a view of showing that the plaintiff was 
hissed on account of those libels, and not by 
reason of any conspiracy of the defendants. Ik 

Payment for Seats — Ko Room — ^Assault.] — If 
three persons are told on entering a theatre that 
there is room, when in fact there is not, their 
proper course is to leave the theatre, and demand 
the return of their money ; and such persons are 
not justified in getting into a private box in the 
theatre, and if they do, the proprietor may 
remove them, using no more force than is 
necessaiy ; and if in going out of the theatre 
one of them strikes a servant of the proprietor’s 
in the presence of a constable, such constable 
will be justified in taking all the three persons 
into custody, if the jury is satisfied that they 
were acting with a common purpose. Leiois v. 


1. Computation oi 


a. Greneraliy. 

Relation Back — Issuing of Writ.^ 

writ of summons is not a judicial act,, 
court may inquire at what period of tin 
was issued. It appeared from the 
claim that the writ; of summons : 
was issued on the 2nd of Julv, i 


-To. issue ,rt 
and: tlie' 
e day it 
5 statement of 
in the' actiori:, 
and that the 
cause of action arose on the same day, but before 
the issue of the writ. The statement of cltuiu 
was demurred to on the ground that the issuing 
of the writ was a judicial act, and must, there- 
fore, be presumed to have taken place at the 
earliest moment of the day, before the cause ot 
action accrued : — Held, that the court coiiM 
inquire whether or not the writ was io fac! 
issued after the cause of action accrued, Clarkt' 
V. Bradlavt/Ji, 51 L. J.. Q. B. 1 : S Q, B. D. 93 ; 
46 L. T. 49*: 30 W. E. 53 : 46 J. V, 276— C. A. 


bigning Judgment. J — Judicml proecoo- 

ings are to be considered as Taking place at tiu. 
earliest period of the dav oinvhieh rhevaivthau' 
WrigJit V. JEIls. 4 H. & 488 ; 26 L. J., Ex, 

223 i 5 Jur. (N..S.) 771 : 7 W. IL 498. 

Therefore where judgment was signed at ria* 
opening of the office at its usuai imur. eho'iu? 
a.m.,. the defendant havitig died ar half-pa'-r 
nine a.in. on the same morning : — Held, ivgulai, 


Time for Sitting of Court — Greenwich Time. " 
— The time appointed for the sitting of the 
must be understood as the meantime at 
place where the court sits, and nut Grcenwlct: 
time, unless it i,s so expressed. f'V/r/A v. Jfar.If. 
3 H. & 866 ; 28 L. J., Ex. 36 ; 4 Jur. Cn>.) 

1112. 

b. Bays. 

Hours.] — ^A policy upon a shi|> contained .a 
printed clause covering her ‘'until she lutd 
! moored at anchor twenty-four hours in guud. 
safety,” ami also a written* stipulatiori exttmding 
the period of the ilsk ‘‘during thirty days* sfa\ 
in her last port of discharge ” Held, thiit tie;' 
thirty days were not sufostituteii for the twenty- 
four hours, and that they did not begin to run 
until the tTventy-four hoiu*s laid elapsetl i/rr- 
enMih Marine Insunmce Co. v. Titkrrhigton, 5 
B. & S* 765; 34 L. J., Q. B. 11 : II Jiir.'(N,sA 
62,;„a B40 : 13 W. 11 UL 


THIRD PARTY PRO 
CEDURE. 

See PEAOTICE. 


THREATS AND 
THREATENING LETTERS, 

i See OSIMINAL LAW— PATBST. 


"TIMBER.;: 

See WASTE AlTD TIMBBS. 


dear Days.] — Where there was a right of for- 
itnreof shai-esjon giving ten dear days' notice : 
•Held, that a notice to forfeit *• on Monday the 
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9th” was insufficient, the 9th being on a Friday. 
WatsoiL T. Eales^ 23 Bear. 294. 

Bays Inclusive, or Exclusive.] — There is no 
general rule, in computing time from an act or 
event, that the day is to be inclusive or exclu- 
sive ; it depends on the reason of the thing 
according to the circumstances. Lester y. Gar- 
land, lu Yes. 248 ; 10 K. K. 68. 

The twenty-one days for which the sheriffi 
must have held the debtor’s goods under an 
execution in order to constitute the act of bank- 
ruptcy created by s. 1 of the Bankruptcy Act, 
1890, are exclusive of the day upon which the 
seizure takes place. North, 1% re, Ilaslueh, Ex 
2)artc, 6)4 L. J., Q. B. 694 ; [1895] 2 Q. B. 264 ; 
14 R. 436 ; 72 L. T, 854 ; 59 J. F. 724 ; 2 Manson, 
326-^0. A. 

Where an arbitrator enlarges the time for 
making an award till a given day, the time is to 
be computed as including that day. Kerr v. 
Jcston, 1 D. (N.S.) 538. 

Where a certain number of days’ notice of an 
intention to do an act is required, the day of the 
service of the notice is excluded from the compu- 
tation, and that on which the act is to be done is 
included, — unless there are some special provi- 
sions requiring a different mode of computation. 
Rex V. CumUrland JL, 4 N. & M. 378 ; 1 H, & 
W. 16; 4L. J., M.U 72. 

“ Within ” certain Number of Days after.] — 

Where a statute empowers justices, on informa- 
tion laid at special sessions, to make Orders on 
specified parties for the payment of money, 
notice of the intended information being first 
given to such parties, and empowers them to 
appeal, giving notice of such appeal within six 
days after such order shall be made or given, the 
time for notice of appeal runs from the making 
of the order, not from the service. Reg, v. 
JDerT)tj.di}re JJ., 7 Q. B. 193. 

A conviction having taken place under the 
Turnpike Act, on Monday, the 2nd of May, and 
notice of appeal served on the following Monday, 
the 9th of May : — Held, that it was too late, for 
that it was not “ within six days after the cause 
of complaint,” within 4 Geo. 4, c. 95, s. 87. Reg, 
V. ^Rddlei^ex JJ., 2 B. (x.S.) 716 ; 12 L. j., 
M. 0. 59 ; 7 Jur. 396. 

In construing the 2 Will. & M. stat. 1, c. 5, 
s. 2, which authorises the sale of goods distrained 
within five days next after the taking, the days 
must be so calculate<l as the rule now is in other 
cases, inclusively of the last, and exclusively of the 
da\' of taking, Rohmson \\ Waddington, 13 Q. B. 
753 ; 18 L. J., Q. B. 250 ; 13 Jur. 537. 

Under 3 Geo. 4, c. 39, which makes void, as 
against tiie assignees of a bankrupt, any warrant 
of attorney execute<i by him unless filed “ within 
twenty-one days after execution,” the <lays are 
to be reckoned exclusively of the day of execu- 
tion ; and a w'-arrant therefore executed on the 
9th is duly filed on the 30th of the month. 
WUlkims V. Ran/ess, 4 F. & D, 348 : 12 A. & E. 
635 ; 9 D. F. 0. 544 ; 10 L. J., Q. B. 10. 

D. and L., being both domiciled in England, 
left London for Scotland on the evening of the' 
30th June, 187C^, for the purpose of contracting a 
ciandestine marriage. They arrived at Edin-- 
burgh between five and six on the following 
nunming, July 1st, and lived in Scotland until 
the 21st July, when they contracted an in*egular 
marriage before the x^egistrar at Edinburgh about 
II.SO 0 X 1 the morning of that day* Ey 19 k 20 


Yict. c. 96, s. 1, no irregular marriage contracted 
in Scotland by declaration, acknowledgment, or 
ceremony, shall be valid, unless one of the 
parties had at the date thereof his or her usual 
place of residence there, or had lived in Scotland 
for twenty-one days next preceding such mar- 
riage : — Held, that, according to the mode of 
computing time by Scotch law, the parties had 
not lived the prescribed time in Scotland, and 
that therefore the marriage was invalid. Lauford 
(otherwise Davies') v. Davies, 47 L. J., P. 38 ; 

4 F. D. 61 ; 39 L. T. Ill ; 26 W. E. 424. 

‘‘TTntil” a certain Bay.] — A trader having 
petitioned the court of bankruptcy for arrange- 
ment under 12 & 13 Viet. c. 106, s. 211, 
praying that ‘‘ his person and property might be 
protected from all process until further order,” 
the commissioner made an order, which, after 
reciting the petition, proceeded thus, “ I hereby 
grant such protection, and order that the person 
and property of the trader be protected from 
process until the 29th July next ” ; and the 
court appointed a meeting for twelve o’clock on 
that day, for the creditors to assent to or dissent 
from the arrangement proposed by the trader : — 
Held, that the word “ until ” in the order must 
be understood inclusive of the 29th July, the 
day until which the protection was given. Daeh- 
house Y, Mellor, 4 H. & H, 116 ; 28 L. J., Ex. 
141 ; 5 Jur. (K.s.) 175. 

A party insured his goods against fire with 
an insurance company by a policy for six 
months, whereby it was provided that, from 
the 14th of February, 1868, until the 14th 
of August, 1868, and for so long after as the 
assured should pay the sum of 225 dollars, and 
the company, at the time above mentioned, 
accept the same, the funds should be liable to 
make good losses by fire to the goods. The 
assured intended to keep up this policy, and 
the company knew his intention, but the re- 
newal premium was not demanded or paid on 
the 14th of August, 1868. On that clay a fire 
took place which destroyed the goods. The 
course of business between the avssured and the 
company was, that the company should come to 
the assured and demand the renewal premium : 
— Held, that under the terms of the policy the 
whole of the 14th of August was protected ; and 
that the company was therefore liable for loss 
caused by a fire happening on that day, Isaacs 
Y, Royal Insu/miee Co,, 39 L. J., Ex. 189 ; Ij. R. 

5 Ex. 296 ; 22 L. T. 681 ; IS W. R. 982. 

“Not less than” Fourteen Bays.] — An in- 
terval of not less than fourteen days which is 
to elapse between two acts done in an interval 
of fourteen clear clays exclusive of the days on 
which such acts were to be done. Railway 
Sleepers Supply Co,, In re, 54 L. J., Ch. 720 ; 
29 Ch. D. 204 ; 52 L. T. 731 33 W. R. 595. 

So many Bays “at the least before.] — 
Where an act is required by a statute to be done 
so many days at least befoie a given event, the 
time must be reckoned excluding both the day 
of the act and that of the event. Reg, v. Shrop- 
shire JJ„ 8 A. & E. 173. 

Where an act directed that seven days’ notice 
at least should be given, of an appeal -Held, 
that the meaning was, that so many clear liays 
should be given ; and, therefore, the day ou 
which the notice was given siiouid be excluded 
from the computation. Reg, v, Middlesex JJ,, 
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twenty-five tons per working day (litdidayf^ ex- 
cepted), the da}'Ktoeomii:ienceon Hie ‘^Irip’.s InHng 
in turn and ready to deliver ; ail day.^ above ihe 
said days to be paid demniTage at the rate of :»/. 
sterling per day ” Held, tlia t the words liol i< lays 
excepted'’ did not apply to the fourteen dav>, 
within which the vessel was to be Iou<led ; and 
therefore, that, aithongh two Sinakiys occurred 
\vithin the fourteen days, still that was the period 
of- fourteen days only withini which she was to be 
loaded. Mfmmn v, MiU’, 2fi L. d.* ,Q. B. 206 ; U 
Jur. (,K.S.) 775. , 

la reckoning the twenty-one <kys wit htrnm^likh 
an apjieal must, be entered, the corapiitatlcm mast' 
be made exclusive of Sundays. JfitkA\ & mrie^ 
M(dl, M re, 44 L. J., Bk. lo6, j U ll 2Q Mq, l« p 
B2 B, T. 4S2 2S W. E. 852. 


2 blew Sess. Gas. 73 ; 3 B. & L. 1C9 ; 14 L. J., 
M. G. 139 ; 9 Jut. 758. 

The 4 & 5 Will. 4, c. 61, requires that a 
summons to appear before justices, and answer 
a summons, shall be served ten days, at least, 
before the hearing. A party was summoned on 
the 20fch day of the month to appear on the 
30th, and w-as convicted for default of appear- 
ance : — Held, that the justices had no jurisdic- 
tion, as the ten days must be reckoned exclusively 
of the day of serving the summons and that of 
convicting. Mitchell v. Fostet^ 4 P. <fc D. 150 ; 
12 A. & E. 472 ; 9 B. P. C. 527 ; 9 L. J., M, C. 95. 

By a local act it was enacted, that no meeting 
of the commissioners should be held for putting 
in execution any of its powers, unless previous 
notice should be given in some local newspaper, 
published and circulated in the county, at least 
sixteen days before such meeting. Notice of a 
meeting of the commissioners to be held on the 
12t.h Eebruary was inserted in a county news- 
paper, dated the 27th January, , on which day 
the notice itself was also dated, but the news- 
paper was printed and partially circulated on 
the 26th January : — Held, that the notice was 
not given until the 27th of J anuary, and therefore 
was not given “ at least sixteen days before 
such meeting,” in pursuance of the act, the six- 
teen days being reckoned exclusively of the day 
of notice and the day of meeting. Jteg. v. Aber- 
dare Caml Co., 14 Q. B. 854 ; 19 L. J., Q. B. 
251 ; 14 Jur. 735. 

A notice to be given three days at the least 
before the commencement of the term,” must be 
given exclusive of the day on which the notice 
is given, and of the first day of the term to 
which it relates. Pmnqley, In re, 4 A. k E. 
781 ; 0 N. & M. 421 ; 2 'H.’ k W. 65 ; G L. J., 
K. B. 259. 

fractions of a Bay.] — A pauper entered upon 


a dog wdthoiit having in force a licence granted 
under this acty he shall forfeit U.' Sect. 5 pro- 
vides that every licence shall commence on the 
day on w^hich the same shall be granted : — Held, 
that “ on the day on which ” must be taken to 
mean “at and from the time when,” and that it 
is no answer to a charge of having kept a dog 
without a licence on a particular day to produce 
a licence taken out on that day, if it is proved 
that the licence was applied for later in the day 
than the detection of the offence charged. Camp- 
bell V. Strangeioaye, 47 L. J., M. C. 6 ; 3 C. P. 1). 
105 ; 37 L. T. 672. See also Cases ante, col. 44. 

In ail arbitration under the Building Societies 
Act, 1874, one of the parties to the arbitration 
obtained at chambers an order nisi calling upon 
the arbitrators to show cause why they should 
not be required to state a case for the opinion of 
the court. Later on the same day but without 
having had notice of the order nisi the arbitrators 
made and signed their award : — Held, tliat the 
jurisdiction of the court was not ousted and that 
the order nisi Was rightly made absolute. Ikher- 
iiaele Permanent Bnildinq Soeietif v. Fnlykt, tl2 
L. J., Q. B. 50 ; rLx92] A.' C. 208 ! 67 L, f . 483 ; 
41 W. Ft. 207 : 56 J. P, 709~-H. L. (E.) 

Fraction of a day to support a commission of 
bankruptcy, by evidence tliat it was committetl 
before the commission sealed on the same <.kiy. 
Bvfrene. Me j)art(.\ 1 Yes. k B. 54. 

h'ractioii of a day allowed, in supiiort of a com- 
in ission of bankruptcy, by adm i tt ing ev itienee, t hat 
the act of bankrujjtcv, though on f he same day, was 
previously to the issuing, i.e. tlie awarding aiitl 
sealingthe commission. Wydoivns Ca.s-e, 14 Ves.80. 

Under 6 Geo. 4, c. 16, s. 81, where the 
tation of time is to be from an act lione, the <iny 
when such act is done i-; to be iucludedi, Kor 
some pu}‘poses the court notices the fracfimi of a 
day, FumjvJiar, Fe parte. Mont. W IPAr. 7, 

Fraction of a day in t, un ices to pres'ent ropiitetl 


the occupation of premises at twelve o’clock on ! ownership. Btgmdd, F,e parte, In re 

the 30th September, 1850, and on the same even- 1 3 jMont. <S: Ayr. 13. 
ing signed a memorandum, which stated that the 


tenancy was for one year, commencing on the 
30tli September instant. He continued in pos- 
session until the 29th {September, 1851, about four 
o’clock in the afternoon of which day he gave up 
possession to an incoming tenant Held, that the 
fractions of' the days on which the pauper entered 
and gave up possession were not to be regarded, 
and therefore he had occupied the premises “ for 
one whole year at the least,” within 1 Will. 4, 
c, 18, s. 1. Ber/.y. St. Mari/, AVarioiek, 1 EL k 
BL 816 ; 1 0. L. B. 192 ; 22 L. J., M. 0. 109 ; 17 
Jur. 551 J 1 W. R. 307. 

Where an adjudication in bankruptcy and ap- 


Sundays-— When Beckoned.] — Thcgcjieral rule 
of law is, that 'rilays” mean ••cmsM'-cutiva days,” 
except Sunday is riie first or the lust duty ; tan in 
commercial cases ir is sniuctimt> cthcrwist*. hc» 
cause mercantile contracts tire to he otcistrued 
with reference to mercarn.ile usage. BrmrH v. 
Johnson, Car. >1. 440: 10 JI. W. 3:U ; U 
L. J., Ex. 373. 

A charrerparty by which it was agrecil that a< 
ship should receive on boartl a cargo of coals, a,iul 
proceed with theju to Uoti>tan1 inopL G'dub t<r) 
Odessa, contained these words: "‘The vc'^sclio be 
loaded in Liverpool in foiinecii ilays. anti tt? be 
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And in reckoning the twenty-one days allowed 
hj Y. 143 of tl;iG Bankniptcy Kales of 1S70 for 
appealing, Sundays are, by virtue of the rule in 
bankniptcy of 26tli of May, 1873, not to be 
taken into account. Hall, Ex parte, Alt ext, In re. 
AO L. J., Gk 400 ; 16 Ch. B. 501 : 44 L. T. 8 : 29 
W. ll. 298—0. A. : 

Since the Judicature Acts the time for appeal- i 
lug' to the court of appeal from orders made by 
the chief judge in bankruptcy is regulated by the 
Iiules of Court, 1875. Vhwi/, Ex parte, Gilbert, 
In re, 46 L. J.. Bk. 80 : 4 Ch. B. 794 ; 36 L. T. 
13 ; 25 W. K. 3G4— C. A. 

Therefore, in calculating the twenty-one days 
allowed for a[)pealing, Sundays are not to be 
excluded, and the niateilal date is, not that of 
entering the appeal with the registrar, but that 
of service of notice of the ap])cal on the respon- 
dent. Ih. 

The two days’ notice of countermand is two 
business days, and tlierefore, notice on Saturday 
for Monday is insufficient. Ease v. Maepwfor, 
12 M. & W. 517 ; I D. k, L. 583 ; 13 L. J., Ex. 
no : 8 Jur. 86. 

Sunday is to be iiicluded in the three days 
within which the appellant is to transmit "a 
case to the court. Eennell v. Uxbridge Over^ 
31 L. J., M. C. 92 : 8 Jur, Cs.B.) 99 ; 5 L. T. 
685; 10 W. II. 319. 

Appearance on the 26tli April ; order on the 
8th May, staying proceedings until security for 
■costs should be given ; security given on the 
4th December ; cause set down pro confesso on 
the 24th Janiuny, the 23rd being Sunday :— 
Held, irregular, the defendant having the wdiole 
of the 24th to answer. White vl AVMte, 12 
Ir. Eq. K. 425. 

In the number of days for notice of the time 
.and place of examining a witness, an inter- 
mediate Sunday is to be reckoned. MHntosh v. 
E. W. E?/.,l Hare, 328; 11 L. J. Ch. 283; 
-6 Jur. 454. 

A bill of sale through inadvertence not being- 
registered w'itliin the time limited by the Bills 
•of Sale Act, 1879. leave was given on the ex 
parte application of the grantee to register with- 
in three days, and the bill of sale was registered 
4>n the fourth day from the order, reckoning an j 
intervening Sunday: — Held, that Sunday was 
not to be counted in the three days limited by 
ihe order for registration, and that therefore the 
registration had been effected within the time 
|n-c.scribed by that order. Parlie, In re, 13 L. K., 
ir. H5. 

Suudav will reckon as one dav. Bumps, Ex 
parte, 5 B. l\ C. 713 ; W. W. A B. 350. 

The intli April, which, by 11 Geo. 4 A 1 Will. 4, 
c. 70, s. is constituted the first day of Easter 
Twin, falling on Easter Sunday, a delivery three 
days before the 18ih Apill, of the notices for the 
admission of an attorney, wms suiiicient. Bag- 
let/, Ex parte, 6 B. P. C. 516 ; 1 W. W. A fi. 
175; 2Ji,u; 326. 

— When Last Bay for doing an Act.] — ^ 
Sunday is to be computed in the three days 
■allowed foi* an ap|.6ication to justices to 'State a 
-case for tlie opinion of one of tfie superior eomtSj 
lUKler 20 A 21 Viet. c. 43, s. 2, although it is the 
last day. Pmmrk v. 4 Ol B. 264 27' 
L. J., C. F. 224 ; 6 W, It. 517. S. Wghm v. 
Mimai4h(i%T2 L. T. 71 1 ; 13 W. IL 809. 

So in computing the two tlays allowed by the 
.Xuisaucas Beiaoval Act (ISA 10 Viet, e., 

4(1, to an appellant lor entering’ Into reeogni- 


! sance after giving notice of appeal, Sunday is to 
I be reckoned as one, though it falls on the last 
day. Shmldn, Ex parte, 2 El. A El. 392: 29 
L. J., M. 0. 23 ; 6 Jur. (ivAS.) 144. 

But under 18 A 19 Viet. c. 67 (the Bills of Ex- 
change Act), Sunday was not included in the days 
for appearance, if it was the last day, as r. T74, 
H. T. 16 Viet, applied. Lewis Calor, 1 
P. AF. 906. 

In the computation of time, where the last day 
falls on a Sunday or a holiday, and the act is to be 
done by the court, and not by the party, ex. gr. 
the sealing of a writ, it may be done on the next 
practicable day. IIu (flies v. Griffith, 13 C. B. 
(N.S.) 324 ; 32 L. J., C’. P. 47. 

A warrant under 14 A 15 Viet. c. 52, was 
issued by a county court judge, upon an affidavit 
that the defendant was about to go abroad. The 
seven days limited for issuing a capias expired on 
Good Friday Held, that a capias issued on the 
following Wednesday was in time, that being the 
earliest day on which it was practicable to issue 
the writ. Ib. 

In calculating the time within which to serve 
notice of motion by way of appeal from an order 
of a judge at chambers, Sundays cannot be 
excluded ; so that u'hen the last daj" on which 
notice of motion could be served was a Sunday, 
and notice of motion was not given until the 
Monday, it was held that the notice was out of 
time. Gliambon v. Ilei glace g, 54 J. F. 520. 

When the last of the eight days, limited by 
Ord. LIV. r. 6, for appealing from a decision at 
chambers expires on a Sunday, the appellant has 
the following Monday for appealing. Taylor v. 
Jo7ies, 45 X. J., C. P. no ; 34 L. T.lSl- 

If the eighth day after service of an order nisi 
for confirming a report is a Sunday, that day is 
not to be reckoned. Jlilhurn v. Eider, 5 Sim. 

. 565. 

By a judge's order, debt and costs were to be 
paid by instalments of 21. on the 25th of each 
month. The 25th happened to be on a Sunday ; 
the instalment was offered on Monday and re- 
fused, and judgment was signed on the following 
day. The court set aside the judgment, holding 
that the defendant had the whole of Monday to 
I pay the money. 2Iorrii<v, Barrett, 7 0. B. (N.s.) 
139 i 29 L. J., C. F. 102; 6 Jur. ’ (X.S.) 609 ; 1 
X. T. 38 ; 8 W. K. 45. 

In computing the eight days allowed by 15 A 1 6 
Viet. c. 76, s. 27, to a defendant who is proceeded 
against by a writ of summons specially indorsed, 
Sunday must be reckoned as one, whether it falls 
on the last day or not. Ilonlerry v. 3Inrffan,2 
C. L. B. 1026; 9 Ex. 730 ; 23 L. X, Ex. 191 ; 18 
Jnr. 452; 3 W. K. 431. 

Promissory Hote due on.] — The plaintiff 

in the action sued on a promissory note at three 
months, dated the 11th March, 1874; the r.ote 
was therefore prima facie due on the lit h June 
of the same year. The I4t]i of June was a 
Sunday. The writ in the action bore date the 
14th June, 1880. which was a Monday. It was 
contended that the right of action v-us barred by 
the statute of limitations : — Held, tliat- the 
action was barred, and that, as tlie xnorcantile 
usage in the matter of days of grace had the 
effect' of law, it had the like effect <m the cust<.>m 
of bills and notes falling due on a Siuiday be- 
coming payable mi the ja-evious Saturday, and 
that C)rd. LVH. r. 3 of the 3 in Heat are Act of 
1875 did not apply to such a case as the prO'sent' 
one, as it was not intended to extend the time 
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fixed Idj the statute of limitations. Moms v. 
liicharch, 45 L. T. 210 ; 46 J. P, 37, 

Under Enles of Supreme Court, 1883.] — 

Ord. LXIV. IT, 2 and 3. 

Other Matters relating to .]^ — See Sunday, 

c. Week. 

What is.] — A week’s order to examine means 
exclusive of that day sennight. Otherwise 
in Irish coarts. Donovan t. Keatinge^ % Moll. 
327. 

The answer became sufficient on the 2nd 
August, and the four weeks allowed from that 
time to amend the bill, extra the vacation, ex- 
pired on the 18th jSfovember. The defendant 
served notice of motion to dismiss at half- 
past seven o’clock on the evening of the 18th 
November : — Held, that the four weeks did not 
expire till twelve o’clock at night, and conse- 
quently that the notice of motion was given 
before the plaintiff was in default. Motion dis- 
missed with costs. Preston v. Collett, 20 L. J. 
Ch. 228. 

d. Months. 

In Statutes.] — Before 13 & 14 Viet. c. 21, 
when the word “ month ” was used in a statute, 
without the addition of “ calendar,” or any other 
words to show that the legislature intended 

calendar,” it was understood to mean a lunar ; 
month. Lavon v. Uoojjer, 6 Term licp. 224 ; 1 
Esp. 246. 

The six months given to tenants to redeem 
under the statutes of ejectment for non-payment 
of rent, are calendar months, and the daj’' on 
wdiich the habere is executed is not to be in- 
cluded in the calculation. Where a right would 
be devested or a forfeiture incurred by including 
the day of the act done, the computation will be 
made exclusive of it. JDoiolhuj v. Foxall, 1 Ball 
& B. VJS, 196. 

The six months for redemption given to the 
tenant, after the execution of the habere, by 4 
Geo. 1, c. 5, are calendar and not lunar months. 
DerereH,e\\Dradstreet,WalhLjTL.S‘dS. 

The nine months allowed by the stat. 8 Geo. 1 , 
c. 2, s. 4, to a mortgagee of an evicted lease to 
redeem, are calendar months. Didduljjh v. SL 
John, 2 Sch. & Lef. 521. 

Under the act against stock-jobbing, the six 
months in the first section means lunar months, 
and no discovery lies where the cause of action 
arose prior to the expiration of six lunar months. 
WiudaU Y. Fall, 3 Bro. 0. C. 11. 

l8ectioii 23 of 28 Geo. 3, c. 37 provided that 
any action brought against any person for any- 
thing done by him in pursuance of the act 
should be commenced within three months next 
after the matter or thing done Held, that the 
three months were to be computed as lunar and 
not as calendar months. Crook v. Me risk, 1 
Bing. 307 ; 8 Moore, 265 ; 1 L. J. (o.S.) C. 1\ 107. 

Months ought to be considered in equity as 
calendar months but in acts of parliament it 
means lunar months,, except in the case of 
tempus semestre, with regard to the lapse of 
livings, and other instances' of six months, 
allowed to prohibition. Franco v. Almres, 3 
Atk.346. 

In legal Proceedings.]-— In ffiost orders of the 
courts of law and equ% means a 

lunar month; and it so meaffs. in an order for 
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payment of money. Att.-Cen. reFetvku'r'y .Cor-' 

' 2}07'atio7i, G. Jl. GoopGi'C^BB, 

\ Three months’ time to plead meant three lunar 
months. Soper v. Curtis, 2 D, P. 0. 237 ; 3- 
I L. J., Ex. 61. 

i Under an order permitting a plaintiff to amend 
within a month, the amendment must be made 
within a lunar month. CresweM v, Harris, 2 
Sim. (& S. 476 ; 4 L. J. (O.S.) Gh. 94. 

In legal matters, a month means a lunar 
month; but in commercial matters, a month, 
always means a calendar month. Hart v. J//V/- 
2 Car. & K. 9. 

Couditioa in Will.] — Limitation in a will that 
the tenant for life, who should be of full age,, 
should reside at the house for six months in every 
year, to be computed from January to January, 
or in default forfeit 1,000/. : — Held, to moan a 
personal presence at the house for the periotl of 
six lunar months. Waleot v. B of field, 2 Eq,. 
E. 75<S ; 1 Kay, 534 ; 18 Jur. 570 ; 2 Wh E. 393. 

In Contracts.] — The word “month” may 
mean lunar or calendar month, according to the 
intention of the contracting parties ; therefore,, 
where, upon a sale of land on the 24tli of January,, 
it was agreed by the conditions of sale that an 
abstract of the title should be delivered to the= 
purchaser within a fortnight from the date 
thereof, to be returned by him at the end of two 
months from the said date, and that a draft of 
the conveyance should be delivered within three 
months from the saitl date, to be redelivered 
w-ithin four months from said date, and the pur- 
chase to be completed on the 24th of June, 
making a period of precisely five calendar months 
from the date of the sale and conditions: tht* 
word “months** was held to mean eahmdar ajid 
not lunar months, by reference to the whole 
period fixed for the completiun of thecuntruct. 
Lang v. Gale, 1 M. A S. ill. 

The word “month'* in all contracts, exot*pt 
there is some evidence to sitow that calendar 
month is meant, means lunar mottth. except itt 
mercantile transactions in the city of Londnu. 
where month means calendar month. Turner v. 
Burhm. 3 F. A F. 046. 

Therefore, where an artist agre«‘<i to engravi- a 
copy of a picture in twenty -one months from rlie 
date of its receipt by him, having it in his posM>- 
! sion at intervals jis might be agreed upi>n f\»r 
, fourteen months tor that purpose -Held, that 
I the word “months” in this contract meant liuutr 
I months in tlie absence of evidence to the cori- 
j trarj, and that such a work was notu mve'cantilc 
I transaction to bring it within the custom in the 
I city of London, to construe the word - tmmth *' te 
mean calendar month in mercantile trruwact Ion-. 
IK 

Where parties contract that the* imreha.^tj of 
lands shall bo completed within so many ntonths, 
calendar, and not lunar, meiitlis are "imendfd. 

; Higm'cU v. Knight, I Y, A Coil 401 : 4 1.. d,, 

I Ex. Eq. 52. 

1 If a clerk and foreman Is engaged at a week I v 
I salary, and to have two suib of clothes inn 
! annum, it Is a yearly hiring withhr s. 48 of 6 
I Geo, 4, c. 16. The wwls “six months ” In s. -13 
moan “six lunar months.” Mumphrem. Mr 
‘jmrte, Mont & Bli. 413; 3 Deac. A C. 114; t 
h. J., Bk. 71. 

An auctioneer *was employed to sell land, ivadcir 
a written contnmt that he shoiiM be paid one per 
cent, commission ; but it the estate wm not sold 
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witiiiri two months after the clay of the axiGtioii, 
only one-half per cent. :~H eld, that this by itself 
meant two lunar months, unless there was evi- 
dence that the parties meant calendar months. 
Sinijison Y . Margitson^ 11 Q. B.23 ; 17 L. J., Q.B. 
81 ; 12 Jur, 155. 

The plaintiff hired chattels of the defendant 
by a hiring’ agreement, by which he agreed to pay 
him a certain sum once a week, the hiring to be 
for twenty -six months from the date of the first 
payment. The plaintiff afterwards gave the de- 
fendant a bill of sale of the same and other chat- 
tels to secure money owed by him to the defen- 
dant. An account was ordered of the dealings 
between the plaintiff' and defendant, the bill of 
sale to be a security for what should be found 
clue on such account. The defendant claimed 
that in takingthe account the twenty-six months 
should be taken to be calendar, and not lunar 
months : — Held, that the months must be taken 
to be lunar. Ilulton v. IJnnvn^ 45 L. T. 343 ; 29 
W. R. 928. 

A house an<l land were taken by lease “for the 
term of six months from the 1st day of January 
next" (1839), “and so on, for six months to six 
mouths, until one of the parties shall give to the 
other of them six calendar months’ notice in writ- 
ing to determine the tenancy, at and under the 
rent of IHl. fur every six months, the first pay- 
ment to be made on the 1st day of July, 1830 ” : — 
Held, that theanonths here spoken of were shown 
l)y the context to be calendar months, and that 
this was a taking for a vear at least. v. 

r/uiwtofK 1 Q. B;247; 4 P. &; D. 525 ; 10 L. J., 
"M,. a 55. . y 

A cusTom of letting on a particular estate 
caninff be imported into an agreement so as to 
give to Tlie word “mouth” the meaning of 
^■<*alcuular month,” unless, perhaps, in the case 
of an estate so large that all persons living in 
the district may be presumed to know of the 
custom. Bixfvn' v, //n/ 1 Dock Co.. 4 N. R. 494 ; 
10 dur. (N'.8.) 1245 ; 11 L. T. 42. 4r)3 ; 12 W. R. 
1101 ; 13 W. K. 217. 

How Calculated.] — In calculating a calendar 
month, if tlie computation commences during the 
course; esf a montli. tlm right method is to proceed 
from a given <lay in one month to the day with 
the eoiTes{.)onding number in the ensuing month. 
Free moo v. Ihoul. 4 h. A 8. 174 ; 32 L. J., M. C. 
220 ; 10 Jun (:s'.s.) 149 ; 8 L. T. 458 ; 11 IV. R. 
■' 801 " ■■'■ . 

Where one calendar month’s notice of action 
at i<,^ast: was necessary, a, notice was given on the 
2Sth of April, and an action was commenced on 
the 29th of 3ray:— Held, that the action was 
rightly commenced. Ik 

In the coniputariori of a calendar month’s 
notice of action to a justice, required by 24 
t-ieo. 2, i\ 44, s, I, the day of giving the notice 
and the day of suing out tlie writ were both to 
be exeliKled. Toong v, lijggim^ 6 M. & W, 49 ; 

8 i). l\ C, 212 ; 9 J., M/6. 21 

In computing tlie six months for bringing. an 
action ngafttst a magistrate for false imprison* 
luei'it, the clay of discharge from imprisonment 
l» to be reckoned exclusively. liamg v, Mgle^ 

7 L. J. ( 0 A) M.Ch ns. , ■ 

In computing the one calendar month within 
which complaiiii mtist be maile under s. 14 of 12 
k IS Viet. c» 92, the clay on which the offence 
was committeil is not to *be ineludecL M&idlffe 
wMmiMmmw, 61 LV'X. M. 0. 63; [1892] I 
Q. B. 161 ; 66 h, T. 6T7 ; iO W, 1: 6S ; m J.F.262. 


The plaintiffs, a tramway company, effected 
with the defendants an insurance against acci- 
dents for twelve calendar months from November 
24, 1887. An accident happened on November' 
24, 1888 ’Held, that the effect of “ from” in 
the expression “ for twelve calendar months from 
November 24, 1887,” was to exclude November 
24, 1887, and to include November 24, 1888, in 
the period of the insurance, and that the defen- 
dants were therefore liable. South Staff ordsin re’ 
Tmmitwgs v. Sickness and Aceulent Amivanee 
Association, 60 L. J., Q. B. 47 ; [1891] 1 Q. B.. 
402 ; 63 L. T. 807; 55 J. P. 168. 

Bequest of residue in trust in case A. shall, 
within six calendar months after the testator’s, 
decease, give security not to marry B., then and 
not otherwise to pay to the children of A. ; with, 
a proviso to go over if she shall refuse or neglect 
to give such security ; a condition precedent : 
the six months are exclusive of the day of the 
testator’s death ; therefore, as he died on the- 
12tli January, between eight and nine in the 
evening, a security given on the 12th July about 
nine in the evening was held sufficient. Lester 
V, Garland, 15 Ves. 248 ; 10 R. R. 68. 

A patent dated 10th May contained a proviso- 
that a specification should be inrolled within 
one calendar month next and immediatelj" after 
the date thereof. The specification was inrolled 
on the 10th of June following : — Held, that the- 
month did not begin to 3’un till the day after 
the date of the patent, and that the specification 
was in time. Watso7t v. Pears. 2 Camp. 294 
11 R. R. 712. 

The 13 Geo. 2, c. 18, s. 5, directs, that no order 
of justices shall be removed, unless the certiorari 
is applied for within six months after the order 
is made. Where an act directs justices to make 
an order, and that it should be subsequently con- 
firmed by an order of sessions the period of six 
months is to be calculated from the date of the 
latter order. Eew v. AfiMlesex J.L, 1 N, &: P. 92 
2 H. & W. 407 ; 5 A. cK: E. 626 ; 6 L. J., M. C. 10. 

If a party purchases goods, to be paid for in 
two calendar months, the credit does not expire 
till the end of the corresponding day of the 
second month. Wekk v. Palnnaoier, 3 M. &: W. 
473 ; 6 D. P. 0. 493 ; 7 L. J., Ex. 140. 

A., in London, consigned goods to B, at Bristol, 
to be disposed of for him by B., and, after they 
were shipped off, wrote to B., inclosing the bill 
of lading, and requesting leave to draw on B. in 
about three months ; to which B. replied, “ that 
the moment the goods arrived A. might depend 
on hearing from him, when he might draw upon 
him ; or that B. xvoultl send him a banker’s 
draft.” The goods arrived, and a bill at two 
months’ sight was presented to B., which he,, 
being a creditor of A., refused to accept : — PTeld, 
that the three months were to be reckoned from 
the date of the letter, and not from the arrival 
of the goods. Smith v. Drown, 2 l^larsh. 41 ; 6 
Taunt. 340. 

By s. 6, sub-s. 1 (e), Bankruptcy Act, 1883, 
“a creditor shall not be entitled to present a 
bankruptcy petition against a debtor unless the 
act of bankruptcy on •which the petition is- 
groundefi has occiirred within three months 
before the presentation of the petition.” A 
debtor committed an act of bankruptcy on the 
13th August, at\d a petition was ]n‘eseiitcd on 
the 13th November Held, that the^ petition 
was presetted in time. Foste}\ Kv parte,, 
Iliimim, In re, 56 !»♦ T, 573 ; 33 W, R. 456 ; 4 
Morrell, 98., 
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the 1st January, and ending on the 31st Decem- 
ber, both inclusive, as defined in s. 120. Bartlett 
V. Klrwood, 2 EL & Bl. 771 ; 2 C. L. E, 253 ; 23 
L. J., Q. B. 9 ; 18 Jnr. 173; 2 W. E.rT. ' 

B., by an indenture, dated and made 19th July, 
1851, demised to A. premises, habendum to A. 
from 25th December, 1849, for and during and 
until the full end and term of fourteen years 
thence next ensuing, determinaijle as therehi 
mentioned: proviso that it sliould be lawful for 
either B. or A. to determine the demise at tlm 
expiration of the first seven years thereof. r>v six 
mouths’ notice ; and thereiqxnn. that demise, and 
every covenant therein contained, should, cease 
and determine accordingly : — .Held, that the 
seven years were to be reckoned from 25th 
December, 1849, and that the lease might be 
determined on the 25th December. 1850. Bird 
V. Baker. 1 El. & El. 12 ; 28 L. J., Q. B. 7 : 4 
Jnr. (N.S.) 1148 ; 7 W. K.. 8. 

Original letters patent, for a term of foiirtoien 
years, were <lated on the 26th of February, 1825 : 
and renewed letters patent were dated on. the 
26th day of February, 1839 : — Held, that the day 
of the date must be .reckonesl inclusively, and 
that the former term expired on the 2.5 rh of 
February, 1839, and, consequently, the renewed 
letters patent were grantetl after the original 
letters j,)atent had expfired. Bumdl v. 

14 M. cV: W. 574 ; 14 L. J., Ex. 353; 9 Jur, 


Computation of Time of Imprisonment.] — 
Where a term of one calendar month’s imprison- 
ment begins in one mouth and ends in another, 
the month must be calculated from the day on 
wdiich the imprisonment commences to the day 
before the (numericallj'’) corresponding day in 
the following month. If there be no such iiume- 
j'ically corresponding day, the term will end on 
the last dav of the following month. MigoUi 
V. ColriUe, 48 L. J., C. F. 695 ; 4 0. P. D. ^33 ; 
40 L. T. 747 ; 27 W. 11. 744 ; 14 Cox, 0. 0. 305— 


In a letter of licenct 
br and <lnriiig the 
the date hereevf,” tla 
be excluded from tlie 
Amwen/ff/ n v. Diqnrr^ 


Terms.] — The terms into wdiich the legal year 
W'as formerly divided arc kept alive by s. 26 of the 
Judicature Act, 1873, in cases where they are 
used as a measure for determining the "time 
within which any act is reqitired to be done. 

■(lir'iafsi JimiMal (Breeknoeli) Marttai. 

L. J., Q. B. 591 ; 3 Q. B. D. 16 ; 36 L. T. 537 : 

25 W. IL 637. 

Therefore when, after the Judicature Acts, an 
award was made before Easter term, and an 
.application was made during Easter sittings, 
but after the 8th of May (the last day of man did ■w'hat. if 
Easter tex’m), to set it aside, under 9 i(5c 1 0 Will. 3, compliance with tbi 
c, 15, s. 2 : — Held, that the application was too the compiitatuvn of t 

IV ' n of the death of the 1 1 

When ail the days included between the counted, and tliat, t 


limitations of a will, eacli devisee, bev'ouu'ng 
entitled to the actual pos>e*;sion of ilh devi-ot} 
lands, was directed to take rim name and 
bear the arms of tlie testator, subjta't to ibr- 
feiture on neglect to do so for tin >|iace t»f 
one year next after becoming endticil to the 
possession of the estates, A tenant f».r life of 
the devised estates died o,u the 9th April, iss8, 
te next renrainder- 
was admittedly a 
: — if eld. that in 


; . ^ , f, UPwtietilar Wortis as to* ' ' 

. — A contract to to perfomwl 

iftbreotly” mmm to to performerl not** wifida 
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a reasonable time,” but ^‘speedily,” or at least 
“ as soon as practicable.” Duncan t. Topliani. 8 
. C. B. 255 ; 18, L. J., C. P., 310. , , 

On the IStli of February A. wrote to B., offer- 
ing to supply him with linseed cake at 10^. 15 a*. 
per ton. On the 19 th B. replied, ‘‘I can take 
live tons at 10/. 10 a“., but it must be put on board 
directly,” and on the 22nd A. again wrote, “ I 
shall ship you five tons best cakes to-morrow ” : 
---Held, that this correspondence did not prove 
a contract on the part of B. to accept cake, -‘ to 
be delivered within a reasonable time.” Ih, 

As soon as Possible.] — A contract by a manu- 
facturer to furnish certain specified goods “as 
soon as possible,” means within a reasonable 
time, regard being had to the manufacturer’s 
ability to produce them, and the orders he may 
already liave in hand. Attwood v. Emenp 1 C. B. 
(X.s.) no ; 2G L, J., C. r. 73 ; 5 W-. B. 19. 

“ Forthwith.”]— When an act is required by 
a statute or anile of court to be done “ forthwith,” 
the word “ forthwith ” must be construed with 
regard to the object of the provision and the cir- 
cumstances of the case. Tlie London agents of 
the country solicitors of an appellant from an 
oriler made by a county court in bankruptcy 
entered the appeal with the registrar of ai)peais 
in London, on Friday, the 5tli August, the last 
jvossible day, but did not post a "copy of the 
appeal notice to the country solicitors until the 
following day, and it was ilot received by tliem 
until Monday, the 8th August, and on that day 
they sent a copy of the notice to tlie registrar of 
the county court : — Held, that the cop"y of the 
notice had imt been sent to tlie registrar of the 
county court “ forthwith ” on entering the 
appeal as required by ]•. 144, and that conse- 
quently the appeal was out of time. Laml), Ed* 
j)artA\ Eautlniui^ In rr, 51 L. J., Ch. 207 ; 19 Ch. 
l\ Kill ; 45 L. t. 039 ; 30 W. B. 126— G. A. 

Where the registrar of the county court from 
which an appeal is brought did not in fact 
receive notice of an appeal ruitil three days after 
the time for appealing had elapsed : — Held, that 
the notice not having been sent “forthwith,” 
the appeal was out of time aiul could not be 
heard. Lf/oti, E,c j>artc, Dyoa. In re, 45 L. T. 
76S. ■' ' - , 

.'Vn order of a county C(.)urt was made on the 
17th December. Hot ice of appeal was entered] 
i]j London on the 22nd December. On the five i 
following days the ct>in)ty court ofiice was closed, | 
ami ill consw'iuence the county court registrar! 
<iid not receive a copy of the appeal notice till 
the 2)sth. Tlie res})ondents* country solicitors, 
however, received notice of the apjical on the 
23rd Decembcj’ : — Held, that tlie copy notice had 
been sent to the county court registrar “ forth- 
with” within the meaniug of r. 144 of the Bank - 1 
niptcv Buies, 1870. Wiirtanuw Ah purte^ Jonen^ \ 
In rcl 46 I., T. 242—C. A. Beversing 30 W. B. j 
416. ' ■ I 

Bulc 144 of the Bankruptcy Eules, 1870, i 
requires that upon entering an appeal a copy of | 
the appeal notice shall be sent forthwith to the, 
registrar of the court appealed from Held, ! 
that “forthwith”’ must be read with reference ,1 
to the period of t'woiity-one days wlthiii which,: 
by i\ 143, a notice of appeal must be 'entered 
with the mgiBtfm of appeals, and that it means 
within twenty-one days from the date of the 
order appealed from, or as soon as possible after* 
wards* Slilmmej In iSiUmwe^ AV 47 


L. J., Bk. 87 ; 7 Gh. D. 238 ; 37 L. T. 076 : 20 
W. B. 129. 

Where an order for the discharge of a patient 
has been given under 8 & 9 Viet. c. 100, s. 72, by 
the person who signed the order for the recc|:)- 
tion of such patient, the proprietor of the asylum 
is bound to discharge the patient forthwith," that 
is, as soon as practically possible under tlie cir- 
cumstances. Diywe V. Fox, 54 L. J., Q. B. 501 : 
15 Q. B. D. 667 ; 53 L. T. 886 ; 34 W. B. 144 ; 

J. P. 244 — 0. A. See II\ll\ Ex parte, 53 L. J.. 
Gh. 247. 

The word “ forthwith ” in a notice to a party 
charged criminaily, and out on bail to a|;)pear. on 
pain of forfeiting his recognisance, means, within 
a reasonable time from the service, and not from 
the date of the notice. Bxg. v. Price, 8 Moore.. 
P. C. 203. 

“ Forthwith” in a contract held not to mean 
immediately, but without delay or loss of time. 
lioherts v. Brett ^ 11 H. L. Gas. 337 : 34 L. J... 
G, P. 241 ; 11 Jur. (3S-.S.) 377 ; 12 L. T. 286 : 13 
W. B. 587. 

Immediately.] — ^A., being indebted to B., exe- 
cuted in his favour, by wny of security, a bill of 
sale of his furniture, therebj^ covenanting that he 
would, “ immediately upon demand in writing,” 
pay the principal and interest ; and in case lie- 
did not immediately upon such demand pay the 
money, B. wms empowered to soize and seil. A 
demand in writing, signed by B.’s attorney, of 
the immediate payment of the principal and in- 
terest, was served upon A. by a bailiff, wdio ha<l 
authority to receive the money, but did not com- 
municate the fact to A. ; and\vho, in default of 
payment, seized the goods, -which were after- 
wards sold : — Held, that there wnis a siifiicient: 
demand of payment, but no default, inasmuch as 
no reasonable time wms afforded to A. for com- 
pliance wntli it, and that the action, therefore, 
■was maintainable. Tirnta v. WUron, 4 B. A S. 
442 ; 32 L. J., Q. B. 382 ; 10 Jnr. 201 ; 8 
L. T. 799 ; 11 W. B. 952-«Ex. Ch. 8. P., Moorc 
V. Skellef/, 52: L. J., P. C, 35 ; 8 App. Gas. 285 ; 
48 L. T. 918 ; Amw, Ex 2 )arte^ Burifhart^ In 
re, 45 L. J., Bk. ,27 ; 1 Ch. D. 297 ; 33 L. T.756 ; 
24 W. B. 301 ; BrifjMy v. Norton, 3 B. &; S, 305 
32 L. J., Q. B. 38; 9 Jur. (x.s.j 495 ; 7 L. T. 
422; 11 W.B. 167, 

27 ext following . ] — By an award, dated the 1 3t h 
of Getober, 1840, it wms ordered that a sum of 
money be paid on the 28th day of October next : 
— Held, that the money w'as payable on the2Sth 
day of that present month of October. Brown 
V, 8 D. P. C. 867. 

ji proviso for payment “ on the of Feb- 

ruary next ensuing,” properly means of next Feb- 
ruary ; but “ on the 29th of February next 
ensuing,” means the 29th of February in next 
ieapyear, in order to give effect to the w’-ords, 
Chapman v. Beeohani, 3 G-. & D. 71 ; 3 Q. B. 
723 ; 12L.J.,Q. B. 42. 

On.] — Whatever meaning may be given to the 
wwl“on”m an act of parliament, it is very 
•difficult to extend it to above a year. It is not 
necessary to express an opinion as to wdiat time 
should be allow^ed, but it is not to be conceived 
that a period of more than a year can heincliidod 
. in the word “ on.” “ On,” if not confined to the 
time of making the decree, musl. mean sluuidy 
I after. Mohmimm v. Mohertmn^ 8 P. I). 96 ; 48 
i L. T* mi ; 31 W* B* 652. 
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a-. Beasonalble Time. weive oi ine same cmy, anuai urn- iuue, uB JM)u 

paying tlie mGiiey, seized the goods, and arter- 
What is.] — The overseers of a townsliip agreed wards sold them Held, that the notice under 
with the plaintiff and several other persons, who the proviso must be reasonable, and that the 
had given notices of appeal against a poor-rate, notice given was not given in a reasonable time, 
that all matters in difference between the over- Briglity v. Norton^ 3 B. k. S. 305 ; 32 L. J., Q. B. 
■seers and the plaintiff, and the other appellants, 38 9 Jur. (N.S.) 495 ; 7 L. T, 422; 11 W. E. 

should be referred : and that the costs of the 167. 
plaintiff and the other appellants, incurred in re- 
lation to the appeals, lip to the time of the agree- For Kescission of Contract for Sale of 

vnent, should be taxed and payed by the over- Land.] — When, after a contract for the sale of 
seers. A declaration against the overseers for land has been entered into, a notice is given to 
nonpayment of such costs, alleged that they were make time of the essence of the contract, the 
taxed in a reasonable time after the making of the question whether the notice is teasonable or not 
agreement, and they were requested to pay the must be judged of as at the date when it Is 
anioimt, but they had not paid it. They pleaded, given. The plaintiff held a lease from the de- 
■that the costs were not taxed in a reasonable fendant which gave him an option of piircliasing 
time after the making of the agreement, on which the demised property at any time during the 
■issue was joined and found for the overseers : term, on giving the lessor three months' ]>revions 
— Held, that the question whether such a reason- notice in writing. On the 24th of March, 1877, 
.able time had elapsed was a question for the the plaintiff gave the defendant notice of his 
><lecision of the jury and not of the judge. Bur-- intention to exercise the option. There were 
tony. Gnffithfi, 11 M. & W. 817. some difficulties in completing the deferjdanr\s 

What is reasonable time, in compliance with title to the propertjq and an abstract of title 
.request of landlord, to pay a fine on renewal of was not delivered to the plaintiff’s solicitor till 
leases in Ireland. In considering what reason- the 17th of June, 1878. The plaintiff’s solicitor 
.able time is after demand, the previous transac- not having acknowledged the j'eceipt of the 
tions are to be taken into the account. Jacltaon abstract, and having neglected to answer several 
w. Saunders^ 2 Dow, 444. ^ ^ letters from the defendant’s solicitors, they, on 

ileasonabie time in mercantile transactions the Kith of September, wrote to the plaiaitiff 
not applicable to cases of contracts respecting himself, asking whether he intended to com[>lete 
real property, Jessop v. Kmg^ 2 Ball & B. 95. the purchase. The plaintiff reiilied the next 

day tiiat he would write at once to his solicitor. 
To elapse between Summons and Hear- On the 24th of September, 1878, no further com- 
ing.] — The 11 &: 12 Viet. c. 43, s. 2, authorises miinication having been received from the plain- 




TIME 


Acoount-Custom.]-Thoiigh validity of cus- 
tom of toll has been established in a former suit 
yet tins court has jurisdiction to decree an 

^ 

Plaintiffs having first established their title 
to tolls at law, equity will decree accoant of 
such as are subtracted, lieadinr/ Corporation v. 
Wmliworth,oynQQ^4:n, 

Tolls Traverse and Thorough.! — a toll 
traverse, i.e. a toll for the mere use of a public 
way, is bad. Lawrence v. mteh, 9 B. & S 467 * 
37 L. J., Q. E. 209 ; L. E. 3 Q. B 521 : IS L T 
483 ; 16 W. B. 813~Ex. Ch. J-. 1. 

town is not 

? n consideration to support a claim of 
toll tHoinugh in all parts of the town. Lrett v. 

10 B. & C. 508 ; M. ife'M. 416 ; 31 E. E. 

charters granting to a dean 
» d chaptei , that they and ail their men shall. 
DC quit ot toll, passage, cheininage. &c.. in eitv 


tippling act. 

See INTOXICATING LIQUORS. 


tithes. 

See ecclesiastical LAW 


TITLE. 

Sec VENDOR AND PURCHASER, 


TITLE-DEEDS. 

See DEED AND BOND — VENDOR AND 
PURCHASER. 


theaeeommodation for which the toll is authorised 

— “ Coach ^’-rramcar.]— An act of parlia- 
ment, passed in 1766, empowered the owners of 
a teiTy acipss a creek to build a bridge over the 
creek and to demand certain tolls for the passage 
amongst others, the 
follo\Mng._ her every coach, chariot, beiiin, 
chaise, chair, or calash drawn by more than tw’o 
horses, the sum of sixpence,” and ^‘for every 
waggon, warn, dray, car, cart, or sledge, or other 
carriage drawn by three or four horses or oxen 
the mm of fourpence ” :--Prekl that the toll 
payable m respect of a tramcar drawn by three 
imrses was that payable in respect of a coach.” 
Jdtymoxtth, Stonekome, wndiLevonpoH Tranmam 
Co \Y, General Tolls Co,, 75 L. T. 4(>7-™C. A. 




TOLLS 


Ware Bridge, and that in various ancient docu- tioii be intended for sale when niaiiufactured or 
ments it had been described as “ the traverse,” converted. Where, therefore, a local act 
and ‘‘ the toll traverse ” of the bridge of W., and rendered grain broiight into a port for sale liabk? 
that tS. and his ancestors for twenty years past to duty, such duty vns held not to be leviable 
had repaired the bridge ; — Held, tli.it the burden upon grain imported b}^ a miller for the pur})oses 
was cast on S. to show that the toll was a toll- of his'business. tSeott y. Taylor, 48 J. P. 424. 
thorough and not traverse, although the bridge 

■was a public highway ; and that the sessions, in — — - Parts beyond the Seas.] — By a dock act,, 

the absence of any such evidence, were warranted 48 Geo. 3, c. xi. s. 38, certain duties were im- 
in inferring that it was a toll traverse. Beg. v. posed “on goods, wares, and merchandises, im- 
QIargvh'), 3 N. & P.476: 8 A. & E. ported from parts be.Yond the seas, and not 
716 ; 1 W. W. & H. 444 ; 7 L. J., M.' C. 110. brought by inland navigation into the port of 

Bristol” : — Held, that goods imported from Ire- 

Eight of Corporation to.] — In an action land were brought from parts heyoiid the seas. 

for tolls upon live stock driven through a borough Batter. v. ICirh 2 Bing, (x.c.) 584 : 3 Scott,, 
and upon waggons and carriages with four H ; 1 Hodges, 451 ; 5 L. J.. 0. ,P. 16G. 
wheels, passing to, through and from a borough ^ ^ ' , ■ „ , 

and manor, a market company claimed — as re- , “ , ' Coastwise.] By anotlier branch of. tne 

presenting by virtue of a statute a municijial S'^^^bute, other duties were imposed ' on, gnods. 
corporation which was the loi'd of the manor and merchandises brought coastwise 

in which the borough was, and holder of land *ue said port, of foreign growth or i ni porta t ion. 
within the borough, and entitled by prescription not of Bntisli gTowth or manufacture^ : 
or grant to drift tolls and dues })a.yable within Irish linens imported tu Bristol from 

the borough on horned cattle, sheep, and s'vsdne ^tiblin, were not brought coastwise, Tb. 
driven through the borough, and ivaggons and i i 

carrimres ivitii four wheels passing to, through , . way ^ ucks or Ca riages. here, by a ii 

and Horn the borough~to be entitled to simh hghtmg and cleansing a town, 

tolls from a railway company, incorporated by tolls were imposed on all stage-coaches ai^ 
acts passed in 1862 and .1863, who had made a " 

portion of their line of railway and station on fu,-, o.i out of the town 

lands within the borough, acquired by them for if all wains, waggoi is, 

the purposes of their railway, and used their line .t i- goo(B fm 

and station for the conveyance of goods and live ‘ f f 

stock and passengers in carriages and trucks, in, _ „ . ‘f t piecuicts . Held, that railway 
to, and through the borough :-~Held, that such ?:f 

toils could only be claimed as tolls traverse, but lailwav, and railpiy 

that inasmuch* as the enjoyment of the railway f if f f m f 

company was a proprietary one of their own land L,, ^ ^ / f f 

acquired by them wdtliout any reservation of o-pro/pi of " 

earn such a toll (if such rights could legally coals brought by Eailway into Town. 1--- A 
exist), neither the corpointion, as a grantee of private act of parliament innioseJ a. liatv of 2.v 
any such toll, nor the market company, as their per chaldron upon all coal " im]) 0 ]*ted amilanded’ 
representative, could have a right to take such at the towm of H., or otherwise brouehrordr- 

the limits Of the town.-' The act 
T ^ 1 f O T T Vv f f o a remedy against the shipowner by distrain- 

f f L. J., C.l. 63; L. K. b ing the ship ami tackle as well as the enaB iu 
0. 1. lo^— Ex. Ch. ; , . default of payment. At tlie time that the aef 

A papenger from Pans to England, by regis- was passed no coals were brought into H. except 
teniig his luggage, places it under “the special by sea ;-~-Heia, that coals lironghf into the town 
C£xre and charge of the m^ter of the vessel, in by railway were liable to the <iutv. ami not only 
which It IS conyeyed to Dover, so as to exempt sea-borne Ws: and that the railway eompanC% 

It from the porterage regiiiarto^^^ of the town of as the persons who brought the coals into the 
11 (Teo. 4,c. cxvii. s. 60. town, were primarily liable to pay the duty. 

V. Bover Corjmration, 6 W, Ik la. ITarwhh rormmithl 41 L. T. 533 • 

T - -u ... 44 J. P. 104--H. L. (E.) 

Import Duties-— Gram brought mto Port for 

Sale.’’]*— Grain brought into the port of London “ Dealing with ” — TojmageEat@dt._Xk|. 

for the purpose of being dealt ydth, and which plaintiffs conveyed coal for uat on tlmlr line 


p . C,' 
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■sioners of an inland navigation, under tlie 
■authority of several acts of pajiiament, and the 
'defendant, whereby the commissioners, in con- 
sideration of rent, demised the tolls of the navi- 
gation to the defendant for a year, from the 
1st January, 1850, at the rent of 3, JTOZ., together 
with other payments, and the defendant 
covenanted with them, and also with the whole 
body of commissioners, in a separate covenant, 
If or the payment of the rent. The declaration 
alleged an entry by virtue of the demise, and 
the occupying and receiving of the tolls during 
the entire year. Breach, non-payment of the 
irent. Plea, that the commissioners never exe- 
cuted the lease, and that the entry and occu- 
pation were at the will of the commissioners 
only, and not under the demise. Replication, 
that the defendant entered and received and 
enjoyed the tolls, by the permission of the com- 
missioners, under the terms of the deed : — Held, 
that as the lessors had not executed the lease, , 
the lessee had never received the consideration 
Lor which he had stipulated, namely, a per- 
manent estate during the demise and under its 
terms, and therefore that he was not liable to 
be sued upon his covenant in the lease. Sioat- 
man V. Ambler, 8 Ex. 72 ; 22 L. J., Ex. 81. 

A dock company was liable, under an act of 
parliament, to pay a harbour and pier board de- , 
liciencies of their income. The board had power . 
to compound for tolls : — Held, that, as against 
the company they could not let the whole annual 
tolls. Southampton Boelt, Co, v. Southaini^ton 
Marbour and Pier Board, 41 L. J., Ch. 832 ; 14 
L. R., Eq. 595. 

Reduction of. J — The board had power to reduce 
or alter their tolls : — Held, that, as against the 
company, they had no power to remit tolls on 
particular classes of goods, Ih. 

liability of Persona receiving,]— A private 
person or a company having a right to levy tolls 
in respect of the performance of a particular 
work, will be liable for injuries occasioned by 
performing it improperly. Mersey Boohs v. 
Glhbs, iTH. L. Cas. 686 ; 35 L. J,, Ex. 225 ; 
L. B. 1 H. L, 93 ; 12 Jur. (KS.) 571 ; 14 L. T. 
■677 ; 14 W. E. 872. 

A corporate body authorised to perform such a 
work, and receiving toils in respect of it, though 
obtaining no profit for itself from such tolls, but 
oollecting them for the maintenance of the work 
and the possible future benefit of the public, is 
equally responsible for injuries arising from the im- 
proper performance of such work, and the funds 
■thus obtained must discharge that liability, Ib* 

b. Bate of Oliarge. 

Rights to Tolls for Praetional Parts of Mile 
Traversed.] — B3' a local act of 1739, s. 23, the 
plaintiffs are empowered to take from every 
person conveying goods upon the river between 
Maidstone and Eorest-row, or any part thereof 
(which all person and persons should and might 
lawfully do), such rates an.d duties for lockage 
and riverage as the plaintiffs should think fit, not 
■exceeding id. per mile for every ton weight of 
goods from Maidstone up the river to Branbridge, 
and not exceeding 6^ii. per mile for every ton, 
weight of goods from Branbridge up the river to 
Forest Row, and so in proportion for a greater or 
less quantity. By s. 28, the plaintifis are from 
time to time to publicly -''fix up the duties for 
lockage and riverage charged by them. By s. 31, ; 

, , roL, XIV. 


nothing in the act is to be construed to extend 
the plaintiff's authority to the execution of any 
works below Mrs, Edmonds’ wharf in Maidstone. 
By s. 38, any action, suit or information for any- 
thing done in pursuance of this act, or in relation 
to the premises, shall be commenced within three 
months after the facts committed. Maidstone 
extends along the river upwards about three fur- 
longs from Mrs. Edmonds’ wharf to the College 
Lock, constructed by the plaintiffs, Maidstone 
: bridge being between the two. The plaintiffs, 

' besides other works on the river, had scoured a 
: shoal between the bridge and Mrs. Edmonds’ 
wharf, and on their annual survey they always 
disembarked at that wharf. In IS 74, the plain- 
tiffs amended their toll list, so as to charge, for 
the first time, tolls proportioned to a fractional 
part of a mile tra^mrsed. An owner of oil mills 
situate on the Medway, less than a mile above the 
College Lock, but more than a mile above Mrs. 
Edmonds’ wharf, refused to pay to the plain- 
tiffs any toll upon barges coming up the river to 
his mills : — Held, that they were entitled to 
charge tolls proportioned to a fractional part of 
a mile traversed since the amendment of their 
list, without reference to the three months’ limi- 
tation provided by s. 38. Medway JSfavigation v. 
Brook, 33 L. T. 843. 

A clause in a private act granted tolls for ‘‘ a 
fraction of a mile beyond four miles,” &;c. ; the 
company claimed such tolls when the whole dis- 
tance traversed was less than four miles. The 
Lord Chancellor (Earl Cairns) and Lord Selboriie 
were of opinion that the charge wms, on the 
whole, warranted by the words of the act, and 
; that the judgment of the court below must on this 
; point also be affirmed. Lord Penzance and Lord 
O’ Hagan, applying the principle that no charge 
could be imposed on the public but by the cleaidy 
expressed intention of the legislature, held that 
in this case the legislature had not clearly ex- 
' pressed an intention, nor had intended to 
' authorise such a charge. Pryce v. Monmouth^ 
shire Canal uj* By,, 49 L. J., Ex. 130 ; 4 App. 
Cas. 197; 40 L. T. 630; 27 W. E. 666— H. L. (E.) 

Publication of Tolls.] — A company obtained 
I an act (8 & 9 Viet. c. clxix.) authorising it to 
construct a railway and to demand tolls for the 
conveyance of passengers and goods thereon. 
The charge for the conveyance of goods was 
generally thus expressed, “ per ton per mile not 
exceeding,” kc. One clause provided that “ for 
articles or persons conveyed on the railway for a 
less distance than four miles ” there might be, 
“ in addition to the prescribed tolls for convey- 
ance, a reasonable charge for the expense of 
stopping, loading, and unloading.” No publica- 
tion of this charge in the form of a, “ toll ” had 
been made upon the toil board : — Held, that this 
“ charge” for stopping was not properly a ‘‘ toll,” 
and that the non-publication of it on the toll- 
board in the form required by the tiailways 
Clauses Consolidation Act, 1845, ss. 93 and 95, did 
, not prevent the company f i-om demanding it. Ih. 

A pier company was authorised by act of par- 
liament to charge, for goods laden or unladen on 
the pier, the rates specified in a schedule to the 
act ; but they could only demand Uiem so long 
as the rates for the time being authorised to be 
taken as thereinbefore mentioned” wore paintetl 
on a board affixed to the premises, By a subse- 
quent section power was given to lower thr; tolls 
or to raise them to such sums as the company 
should think proper, not exceeding the sums 

■ ■■ : , 8 



companv umier the provisions <'if tlie \whui: 
acts. I/nifemd 

Lmimnee Co., Li re, 3 De 0. k Sni. 11:2. 


. ■ c. Levy* ■ 

Conviction for Wrongfui levy,] — A mere claim 
of a right to take tolls, without showing clearly 
that it is a bonti tide claim, is not sufficient to 
oust justices of the jurisdiction, to convict for 
taking them improperly. v, Hamjiishire 

JJ,, a D. P. 0. 47. 

By Action.] — Indebitatus assumpsit lies for 
fell claimed as toll for the use of a capstan and 
windlass in drawing fishing boats up on the 
beach out of the sea. Fu-htuvuth {Mtrl) v. Peuroae, 
9iy.k 11 452 ; 8 B, & 0. 452. 

A power of distress implies an antecetlent 
right of action. G, M Jly, v. Harivich {Cor- 
poration:), 41 L.T. 5S3 ; 44 J. P. 44—11. L. (E.) 


TOLZEY COUBT. 

Sae COtir.T. 


Arising out of Detinue. Sit DimKUI-l. 
k Arising out of Malicious Procedure'.. Si"i 
Malicious Pbocebitks, 

€, Arising out of Negligence. See Njiiiur- 

mmcE. 

d. Arising out of Trespass. See TbkhpaS!^, 

e. Arising out of Trover. Sm f liOVLK, 


TONTIME, 

Annuity — Beed.] — In 1792, 32,0007. were 
raised by way of tontine, viz, by ■ subscribers, 
who were to receive during the lives of cestuis 
que vient nominated by them annuities propor- 
tionetl to the amounts subscribed, which were 
secured by convepng to trustees frWdioId lands, 
upon trust to. raise an annuity 8807., and 
divide it among the subscribers during the lives 
of their cestuis que vlent. Each subscriber had 
debenture handed to him, in which the amount 
of his subscription and of his annuity at that 
date, and the name and age of the cestui que vie 


TOLLS-^TONTINE. 


authorised by the act. Tlio company loweix'd 
some of the rates, but put up a Ixiard shondng 
the tolls contained in the scliedule to the act : — 
Held, that the act reciuired the actual hdls in 
force for the time being, and not the maximum 
tolls authorised by the act, to be painted on the 
board. Greg mi v. Potter, 48 L. J., M. C. 86 ; 4 
Ex. D. U2;*27 W. il. 840. 

Alteration and Yariation.] — A toll reasonable 
in amount, but varying from time to time ac- 
cording to the value of money, is valid in }:oint 
of law. Lawrence v. Hlteli, 9 B. & S. 467 ; 37 
L. J., Q. B. 209 ; L. E. 3 Q. B'. 521 ; IS L. T. 483 : 
16 W. E. 813— Ex. Gh. 

If the lessee of tolls under a corporation varies, 
by temporary agreement, the amount of toll 
claimed of individuals, it will not affect the right 
to the tolls, if it appears to ha^n been a varia- 
tion, not for the purpose of claiming moi'e at 
one time than another, but for the convenience 
of both parties. Lancu-m v. Loeell, 6 Car. & P. 463. 

Trustees empowered, by one section of a local 
act, to take such toils as they might at any 
meeting direct, up to a certain maximum, are 
not entitled, under that power, to remit a half 
toil on return loads, imposed by another section. 
Any alteration of tolls must affect the different 
classes mentioned in the act equally. Barton v. 
Bennett, 12 W. E. 709. 

But one who had taken a lease of the tolls, 
subject to an order purporting to remit the half 
tolls : — Held, not entitled to exact them. Ih, 

A trading company empowered by statute to 
take tolls for certain matters, is not bound, un- 
less there is an enactment to that effect, to exact 
one uniform toll from ail persons alike, but may 
charge a smaller toll to a particular class than to 
another, Ilnnqcrford Marliet v. City Steam- 
Uat Co,, 3 El . ‘a ‘EI. 865 : 30 L. J., Q. B. 25 ; 7 
Jur. (K.s.) 67 ; 3 L. T. 7B2. 


were set forth ; and it was ex])rcssiT provide^l in 
the deed, that any jicrsoii holding the del.cfit ru’C 
Fiiiglit give n receipt for the aiinnUy fine <* d e 
debenture, and that no payment could bo mcale 
to any subscriber without bis prodiicfiig 1 ?;o de- 
benture at the time of payment ; — Held, t'haf, ilie- 
annuity to which a subscriber was thus, cuvuleil 
was an interest in lands which could nor pass ly 
deliveiy of the debenture, but required a deod,. 
and in the case of a married woman recj Hired a 
fine (bedore 1833). OLIura's Tontine, In re, S'- 
Jnr. (N.s.) 1145 ; 6 W. E. 45. 

The provision, that any person hohling t lie- 
debenture should have power to give a laxieiraa,. 
only, operates, so as to disclmrge the 
and does not enable the right itself to pa-s by 
delivery. 17/. 

Succession Duty.] — A tontine is a coni met Da- 
value, and therefore within the exception.- nl' s. 
17 of the Succession Duty Act, 1853, On/ flat a" 
V. Brecon, 3 De G. F. A J. 398 : 31 L. J.^' Oh. 
256: 8 Jur. (y.3.)107; 5 L.T, 650; 10 W. E.257.. 

An interest accruing imniedfntcly under a 
tontine dues not create the relation of iJivde- 
cessor and successor, so as to make siiccessifm 
duty pa 3 'able in respect of the accrued, interest. / a, 

Bdiere a father subscribed to a tontine in the 
names of three of his children.two of whom died 
before the time appointed for the commen<.*ementi 
of the act, but the third survived it : — Held, in 
the absence of evidence to the contrary, tliat such 
surviving child took, not by succession, but in its 
own right, by way of advancement, and that ne- 
duty was playable" in respect thereof. Ik 

Insui'ance Oompaay — — The cir- 
cumstance that policies of a life insurance com- 
pany are still in force, and that the iiabilirio^ of 
the company upon them cannot be sett uni lyu- 
many 3-^ears, is not sufficient to render ir hiex- 
pedient to make an order for v;inding-up -nic]) a 
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Hon Injuria—Maiice,] — An act' which does 
aiot acnonnt to a in j 1:07 cannot be action- 

able because it is done with a bad intent. 

V. JSrjcnham, 13 0. B. 285 ; 22 L. J., 
C. P. 110 — Sx. Ch. S. P., Bradford Oorpora- 
04 L. J., CdV. 759 ; [1895] A. G. 
587 ; 11 E. 28() ; 73 L. T. 353 ; U W. E. 190 ; 60 
J. P. 3— H. L. (E.) 

The plain tills alleged in their statement of 
claim that their house had been called ** Ashford 
L<'j<lge” for sixty years, and the adjoining house 
belonging to tlie defendant had been called 
“Ashford Villa ’’for forty years, and that the 
defendant had recently altered the name of his 
liouse to that of the plaintiffs' house. Theplain- 
ti;ffs alleged that this act of the defendant had 
caused them great inconvenience and annoyance, 
and had materially diminished the value of their 
property, and they claimed an injunction to 
restrain the defendant ft’om continuing to use 
the name of their house : — Held, that the alleged 
act of the defendant in calling his house by the 
name of the plaintiffs’ house was not a violation 
of any legal right of the plain and there 
being no allegation of malicious intention, a 
demurrer to the statement of claim was allowed. 
Bay V. Brownrujy^ 48 L. J., Ch. 173 ; 10 Ch. D. 
294 : 39 L. T. 553 ; 27 W. E. 217—0. A. 

In the case of damage occasioned by a wrong- 
ful act, though such as the law esteems an injury, 
malice is not a necessary ingredient to the main- 
tenance of an action. Rogers v. Ra'jendro BuU, 
13 Moore, P. C. 209 ; 3 L.‘T. 160 ; 9 W. R. 149. 

It is essential to an action of tort that the act 
complained of should be legally wrongful as re- 
gards the party comjdainiQg, i.e. it must preju- 
dicially affect him in some legal right. The fact 
that it will, however directly, do him harm in 
his interests is not enough. Ih. 

A summons and plaint complaining that the 
plaintiff, a corn merchant, was possessed of stores 
adjacent to a public thoroughfare and market- 
place, and the defendant, contriving and un- 
justly intending to injure the plaintiff in his 
business of a corn merchant, and to prevent his 
customers from corning to the premises and 
stores to sell and dispose of their corn to the 
plaintiff, wrongfully and Injuriously prevented 
certain parties named, under colour of requiring 
from them the payment of some alleged or pre- 
tended tolls or other duties not legally demand - 
able or payable from sellers, from disposing of 
their corn to the plaiiitiE, and stopped and de- 
tained the carts and aniinals laden with corn 
while proceeding to the premises and stores of 
he plaintiff, and thereby obstructed and hin- 
dered the plaintiff from carrying on his business, 
is bad. Higgins v. O'BonnelL ir. R. 4 0. L. 91 ; 

18 \V. li. 378. 

Physical Harm caused by Words.] — A false 
statemeut made wilfully, the direct and natural 
effect of which is to cause a mental shock resnit- 
ing in the illness of the person to wltom it is made, ’ 
is an infringement of the right to personal safety, 
and actionable. 1 1 is wilfu Hn j aria, althougii no 
malicious purpose to cause the harm nor motive 
of spite be imputed, and its effect — illness from 
mental shook — may be, azid in this case was, not 
too remote to be in law regarded as a consequence 
for wliich the speaker -is answerable in damages. 
Wilkinson v. Boumhm^ 66 L. J., Q. B. 493 ; 
[1897] 2 Q. B, m ; 7.6 L. T. m.f 46 W, B. 525. 

/.failTO to prow 'ipiacial Bamag©.]— The 


riT. 

principle; ordinarily applicable to notions of tort 
is that a plaintiff is never precluded from re- 
covering ordinary damages by reason of his 
failing to prove the special damage he has laid, 
unless the special damage is the gist of the ac- 
tion. Mndun Mohmi Boss v. Gohnl Boss^ 14 
L. T. 646 ; 14 W. E. 590— P. C. 

Committed Abroad.]— Where, by the law of 
a foreign country, compensation or damages may 
be recovered in such country for an assault there 
committed, an action is maijitainabie in Eng- 
land by a British subject for such assault, 
although proceedings taken at his instance are 
pending in the foreign court in respect of the 
same assault. Soott v. Seymour (Zerrf), 1 
H. & C. 219 ; 32 L. E, Ex. 61 ; 9 Jur. (XS.) 522 ; 
8L. T. 511; 11 W. E.169. 

If by the law of a foreign country a person is 
justified or is excused, or has been justified or 
excused, in respect of a particular act, he is not 
answerable in this country in respect of such 
act as being a tort. The M, Moseliam^ 46 L. E, P. 
17 ; 1 P. D. 107 ; 34 L. T. 559 ; 24 W. E. 650. 

The rule as to property and civil contracts, 
that an act, unless intended to take effect else- 
where, shall, as regards its effects and incidents, 
if a conflict of law arises between the lex loci 
and the lex fori, be governed by the former, 
applies also to the case of an act causing a per- 
sonal injury. If such an act is either enjoined 
or rendered lawful by the law of the country 
where it is done, an action cannot be maintained 
here in respect of it. Phillips v. Byre^ 10 B. (fcS. 
1004 ; 40 L. J., Q. B. 28 ; L. K. 6 Q. B. 1 ; 22 
L, T. 869— Ex. Ch. Affirming 17 AV. R. 375. 

AVhere a wrongful act inflicting personal in- 
jury is committed in a colony, an act of the 
colonial legislature rendering legal the wrong-, 
fill act done, subsequently passed before an 
action has been brought in this country, takes 
away the right of action, not only in the courts 
of the colony, but also in those of this country. Ih. 

Where the tort has been committed by the 
governor of the colony, it is no objection to the 
validity of the act of the colonial legislature, 
legalising the wrongs committed, that the assent of 
the governor was necessary to the passing of the 
act. Ih. 

In order that an action may lie between 
parties in this country in respect of an act com- 
mitted in a foreign country, the act must be one 
which if committed in this country would be action- 
able, and one which is not innocent according to 
the law of the country where it wms committed ; 
but it is not necessary that it should be the 
subject of civil proceedings in that country. 
The rule laid down in Phillips v. Byre (supra) 
and TheM. Mocelimn (supra) applied. ^laehado 
V. Fmites, 66 L. J., Q. B. 542 ; [1897] 2 Q. B. 
231 ; 76 L. T. 588 ; 45 W. li. 565— C. A. 

3. JoiKT TOBTPEASOrtS. 

Contrihutioji Between,] — If A. recover in tort 
against two defendants, and levy the v'hole 
damages on one, that one cannot rQCi>ver a 
moiety against the other for his contribution : 
aliter in assumpsit. Merrywoathet v. Kloan, 

8 Term Rep. 186. iJngiirdv. Bromiry. infra. 

Where a liability arises from the wrongful tie.t 
of several parties, each is liable for all the. 
consequences, and there is no eontriltution 
'.between them, and each case is distinct, depend- 
ing upon the evidence against each party^ 
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Att,-Gen. y. Wilson^ Cr. k Ph. 1 10 L. J., Ch. j wrongdoers ; encli of them is personally liable. 



53 ; 4 Jiir. 1174. And see S, O. on demurrer, 9 
Sim. 30 ; 7 L. J., Ch. 76 ; 1 Jur. 890. 

The rule that wrongdoers cannot have redress 


Ileufjh V. Ahe)ujai'emi)j (^Earr)^ 23 W. II. 40. 

• Form.' of Decree.] — In a collision action 


or contribution against each other is confined to in rem where a tug and tow are both pronounced 
cases where the person seeking redress must be to blame for a collision whth another vessel, the 
presumed to have known that he was doing an owner of the latter vessel may enforce the 
unlawful act. Admnson Y.Jafms^ 4 Bing. 66; judgment for the wdiole of hi.s damages againsc 


5 L. J. (o.s.) C. B. 68. S. P., Pearson v. Shelton, 
1 M. k W. 504 ; 1 Tyr. &; G. 848. 


either or both the defendants, and the defendants 
are not entitled to have the decree so drawm up 


Or the act is of an obviously illegal character, that half only of the total damages is recoverable 


PettsY. GiljbiM, 2 A. & E. 57 ; 4 N. & M. 64 ; from each defendant, 

4 L. J., K. B, 1. The Aiwi, [1891] P. 7 ; 

iSTor does the rule extend to a case in which 176; 6 Asp. M. C. 605. 
there is any bohfi. fide doubt w'hether in point 

of law the act w'as authorised, Ih, Eifect of Discharge of < 

So also the rule that a tortfeasor cannot re- sors.] — A covenant not tc 


from each defendant. The Thomas JoUtfe ot 
The Avon, [1891] P. 7 ; 03 L. T. 712 ; 39 W. E. 


Eifect of Discharge of one of two joint Tortfea- 
sors.] — A covenant not to sue oneof two joiiit tort- 


cover upon a promise to indemnify made by the feasors does not operate as a release so as to 
person at whose request the tortious act is com- discharge the other. An agreement to accept a, 


mitted, must be similarly confined. Id. 


sum of money from one of two joint tortfeasors 


The principle that no rights of indemnity p ftili discharge of his liability, wdthoiit pre- 
and contribution exist as between wrongdoers is jndice to the right to claim against tlie otiicr, 
confined to cases where the transaction is ought to be construed, not as a release, but as a 



The principle is further limited to cases where J. b. H. 

the fraudulent or illegal transaction is itself the 
basis of the claim, and does not apply where the 
transaction, though leading to that wdiich is the 

basis of the claim, is separable from it. Poioer TOTAL LOSS. 

V. Iloey, 19 W. E. 916. 

Where the joint author of a quasi-delict w’^hose SHIPPIE'lr (lySUEANCE). 

acts or omissions are not tainted with fraud or 

other moral delinquency whereby they partake 

of the nature of a delict, has paid the entire 

judgment debt for which he is jointly and ^ 

severally liable, he has by the law of Scotland a TO VV jSlG’E. 

right of recourse against his co-delinquents. ^ _ 

Semble, the rule in Merryweather y. Nixan (S IHSG. 

Term Rep. 186) w^as correctly qualified in 

son V. Jarvis (4 Bing. 66 ; 5 L. J. (O.S.) C. P. 68), 

per Lord Herschell, L.C., dub. Lord Halsbury. 

Palmer v. 'Wieh Steam Shipping Co., [1894] r|ioiiT7TT\Tr< X> A nriTT 

A. 0. 318 ; 6 R. 245.; 71 L. T. 163~H. L, (Sc.) iU WIJM ix rAlil, 

Where the injured party’s claim of damages WATER (CANAL COMPAXY). 

is liquidated by a joint and several decree ' - 

against all the delinquents, the sum decreed is a 

civil debt, and while each debtor is liable under 

the decree in solidum to the pursuer, inter se 

each is liable only pro ratd. Id. TO'WM. 

Contribution enforced among assignees in 

bankruptcy, to reimburse a payment by one What is,] — On the trial of an issue wlietlier a 
under an order for a loss occasioned by their railway was passing through a town, wiCo'n r)ie 
joint act; and the objection that the defendants meaning of tlie Railways Clauses Act (>' A 9 
acted only for conformity upon the represents- c. 20), s. 11, the jiulge merely iuhl the jury th.at 
tion and advice of theplaintifi did not prevail, the word “town” was to be underst<iufi in the 
Lingard Y,Promley, 1 Yes. & B. 114 ; 12 R. R. 195. ordinai'y and popular sense : — Hehl, a misdlroc- 

_ . ^ tioip inasnmchbis the judge ought to luive given 

Proportion of Liability of Joint Tort such a definition of the word -i own ” as wuuld 

Feasors.]— Where two persons are jointly sued Ira ve enabled the jurv to deckle the i«sua Elhgt 
for false imprisonment, one of whom has acted v. South Bevon Ex. 725; 5 Eailw Vn< 

from improper motives, the damages ought not to 300 ; 17 L, L, Ex, 262. 

be assessed, with reference to the act and motives “ Town,” in that act, means a collection c>! in- 


such a definition of the wurd ‘Mown” as wucld 
have enabled the jury in de»a‘det!m issua EiSAt 
V. South Boron My., 2 Ex. 725 ; 5 Eaiiw. Cas, 
500; 17L.J., Ex. 262. 

“ Town,” in that act, means a collection o! in- 


of the most guilty or the most innocent party, habited houses, so near each <nhev t!,un they 
put the true criterion of damage is the whole may reasonably be said It'} l>e continuous ; and 
injury the p^y has. sustained from the joint act the term will include a space of open grmuuL 
m trespass. lEx. 131 ; 16L. L, surrounded by con tlnuoiw hoiwes. Id, 

' ' -A. local act created tnistecK oC turnpike roads, 

Damag^cannot bp severed where the count is_ which were described by ckflnite iHiliite, some la 
for a ioiht trespass, the Jury, finds the defen- the town of T. The act wa.s ui be In 'opcwifcloji, 

® thirty-one years. It oimcted, that it shoukl 
.^surr. not be lawM for the tnisteas to oontinue or 

rt^u eteef any turnpike or toll gate a-w«M8 Ihii 

Agency,)— There in the towns of T. mi W,, or la may Uhm town 
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ninrV? tT ^he ronds might pass or be 

maut .—Hold, on an indictment for erectino' and 
continuing a_ turnpike gate within the to^ of 
t., that the jury was rightly directed that the 
woid town was to be understood in a popular 

sense, as a congregation of houses, and they were 
to consider whether the spot where the gate 
by houses so reasonably 
dwriw”'* might fairly be said to 

G_. 162 ; 15 Jur. 721. 

The 1 & 2 Viet. c. ii., for hotter paving, &c., the 
tr^mniV^’’ ‘he commissioners 

o? tWnoH ’ ""I' ‘I"® *‘‘6“ paved 

or theioatter to be paved, cleansed and lighted 
under the provisions of the act ; and s. 35 
empowered the commi.ssioners to light streets 
within the town,” although they were not 
public. Ihe limits of the act were not defined 
In pursuance of 2.5 & 26 Viet. c. 61, s 7 the 
highway districts, one of 
which included that part of the parish of M 

1862 certain 

highways in the parish of M. had been lighted by 
the commissioners : before they were si? lighted 

leZr"" Upon complaint 

Wd fnf ‘I'® highway disti-ict 

ttTtovd ”°t ,them —Held, first, that 

tow n of M., not as it e.yisted at the time of the 
passing of the act, but as it extended from time 

^ Iltglmviy BiW.rd, 10 B. & S. 54S. 

t(wm that a highway was within the 

town if there was a continuous series of houses 

i^rrb&nrir 

^ Held, thirdly, that tiie fact of lightin°- the 

thi towm ^5."°* to their being in 

By a local act pa.ssed in 1822 it was enacted 

town n't F®T:i‘ '^‘thin the 

town of hoohdale except in the market-places 

and that any person offending against this nro- 
xusion should forfeit a sum of money. In 1OT6 
. sold fish in Molosworth-street, which then 
w.as a main thoroughfare of the town rf E(Kh“ 
dale ; but in 1822 its site was green fi^^ 

“S* the market- 

Eoohdale :--Held, that the word 
town, as used m the local act. meant the 

ttepf o1 *tiSFKa!lte1 

Q.,1 Sx. fast ?"l45?*- 

_ Within the lands Cianses Act.l— Oufere 
whel-her leddington, in Middlesex, is 

Clauses Act (8 ifc 9 Tict.c. 18), 
till ^4 it situated close to the 
jmlw ay station, and not continuously built upon 
Within a town, nor lands used for 

scVtlm^ c meaning? of that 

xenon Z ,5* B . y. Blarhmore, 39 

ri w. B sU ■ ‘ 

When premises are .within the miinioinal 
boundaries of a town, but not surrounded W 
1‘ 'y" ^vere not in a town 

ithm.tie nicamng of s. 93 of the Lands Clauses I 
Consolidation Act, 1845. Mlimr y. 

Borsei My., 42 L. J., Ch. 851 ; L. B. I^eJ j 

Bitiwte within a town” 

1 a. 128 of the Lands Clauses Cousoliiiation , 
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Act, I84o, mean lands surrounded by buildiney 
which constitute the town ; and therkre lands 
outside^ the buildings, although within the 
borough boundary, are not within the exception 
of the section. Caringtoti y. Wycomle i2i/., 37 
494.^^^ ; B. E. 3 Ch. 377 ; 18 L. T. 96 ; 16 

Go™* Local 

Of London. M eteopolis. 

Town Council.] — Stse Ooepokatio2t. 


TEADE AND TEADE 
MAEK. 

[By H. J. hlEWBOLT.] 

A. Teade. 

1. Trade Name, 

a. In General, 75. 

h. Colourable User by Defendant of his 
own Eame, 82. 

e. Right to on Dissolution of Partner- 
ship, 84. 

d. Right to of Patentee when Patent 
Expired, 8(5. 

Imitation of Goods, %7, 

3. Trade Labels — Slander of Title, 90. 

4. I7ijury to Trade, U. 

T^ade Cmtoni, 96. 

6. Trade Secret, 100. 

7. Contract in Mestraint of , see Conteact; 

B. Trade Mark. 

1. Li' hat is, and Inf^higement, 

f Trade Mark, 103. 

0 . \\hat is Infringcment,'l06. 

2. Action to Mestrain Infrmgenumt, 

a. Principles. 

i. In General, 118. 
ii. Delay and Acquiescence, 127. 
in. Misrepresentation by Plaintiff, 
128. 
h. Practice, 

i. Generally, 131, 

ii. Parties, 135. 

iii. Evidence and Discovery 135' 

IV. Account of Proiics, 136, 

V. Costs, 138. 

3. Assignment, and User Inj Firms and lle-> 

g)rese?itatires, 140. 

4. Registration, 

a. Who may Register, 144. 
h. What may be Registered, 
i. Generally. 146. 

h. Fancy Words : Words not in 
Common Use, 153 

iii. DistincUve Device, Word, Mark, ■ 

iv. Similarity : Calculated to Deceive 

v 165. ;'v'' 

^.larks and Three Mark Buie, 
vi. IVords Publici Juris, 175. 




TEADE AND TEADE MARK, 


G. Practice. 

i. Generally, 177. 


uuiici iiue aaoprs as nis trade or bus mess name 
what is an accurate statement of an existing 
state of facts — e.g. his own name, if trading 
alone, or his own in combination with those 
of diis partners, or with a comprehensive de- 
scription of them, If in partnership— -as A. and 
r, B. and C., or A. & Sons — cannot, in the absence 
of fraud, be restrained from so doing, ];)ecanse the 
name so adopted may by its similarity with that 
of another trader in the same place— or in the 
same class of goods — whose name 3 nav h;i ve 
acquired a reputation in the market, inain;? it 
possible, or even probable, tliat inconvenience 
may arise, and the goods of the one trader he 
bought by mistake for those of the other. 7vr- 
ton V. Tuoton, supra. 

lo justify the court in granting an injunction 
there must be a passing oif bv the trader som = ht 
to be restrained of his goods as those of the 
other trader. Itj. 

A tradesman must not advertise his goods ag 
being ^ those of another tradesman, and’ 'will be 
restrained from doing so, t hough it is not provtvl 
that anyone has been deceived. Jn?/ y. Ltuiior 
40 C!Ii. D. 64!) ; 60 h. T. 27 ; :-)7 W. K. m. fid 
I I lumps, m. V. .ymfntmuvj/, post. ool. 173, :imi 
I Ijodega Co. y, Owt‘}i,s\ post, col. Idl. 

injuiieti(.)n on an interlociitorv 
I appncation to restrain a com] lanv from trndiin^ 

oil'. previous!? 

catabiislied oompnny. ir is not eiioiii?h to show 
the similanry of the names, but n!so' that there 

ft a leasonable probability of damage in can- 
sequencLMo the business of the phiintiti cornua nv. 
im/rr.svtcn?rt/ !;i(u\dn>ent Co. v. Cno rC 
Co.. 1 1^1 qu;, or), 

A man is not, enriricd to 'call his gord.s bv a 
name winen IS an accurate and true ih-^HTipf i' n 
or sneh goods wlhui the mime is one bvwhi.h 


Hame.j — The name of the first maker of ai 
article may in time become a mere sign of th( 
quality of the article, and cease to lie a repre' 
scntation that the article is the manufacture oi 
any particular person, JIall v. 4 Be G 

J. & S. 150 ; 3 N. R. 259 ; 38 L. J., Ch ‘>04 10 
Jur. (n.S.) 65 ; 9 L. T. 561 ; 12 390 ^ ' 

A name may become a trade denomination 
and ms such the property of a particular person 
who first gives it to a particular article of manu- 
tactuic. 1 he employment of the name by another 
pm^on for the purpose of describing an imitation 
ot that article is an invasion of the right of the 
original manufacturer, who is entitled protec- 

Ch. 130; L. B. 5 H. L. 508 ; 27 L. T. 

A company cannot acquire the right to the 
exclusive user of a name which is merely de- 
sci iptive of the class of business carried on by it 
Zife Inmmtiee Co. v. Rome and cLn- 
ml Jnwanee Co., 33 Beav. 548 ; 33 L. J,, Ch. 

W i7SB ^ 

The plaintiff in cases relating to trade names 
particular title, but 
he has a light to prevent others from personating 
ns business by using such a description asvS 
pkinSff'*^ to suppose they werl tradingwith 
S 3 ^ ^onlnois V. Beake, 13 Ch. 1). , 


-A plamtiffi IS Mititled to at iajuHctiw 
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rrestraisHJEg a lival trader from the use of a name 
wide];, is a substantial part of Ins trade mark, 
notAvitkstanding a misrepresentation of fact on 
the labels constituting the trade mark, Such 
.a misi*e presentation, in the absence of any design 
to mislead, docs not disentitle the piaiiitifi' to 
relief. Coeln'am v. MaNL^h^ 65 L. J., P. C. 20 ; 
[1806] A. C. 225 ; 74 L. T. lOO—P. C. 

The'a.ppellaiit, plaintilf in the action, was the 
'■owner of a trade mark registered in Kngland 
and in Jamaica, of which the words “ Club 
.Soda” "svere part. On the mark were the 
’words manufactured in Ireland by PI.M.’s 
Iloyal Letters Patent.” There was no patent 
for the manufacture. The respondents, whose 
labels were easily distinguishable from those 
■of the appellant, used the -words “ Club Soda ” 
■on their labels to describe their own goods : — 
Held, chat the appellant was entitled to an 
injunction restraining the respondents from the 
use of those words. Ih, 

Company Incorporated in Canada — Use 

■©f Similar Trade Kame in England — Injunction.] 
— In June, 1898, the Sun Life Assurance Com- 
pany of Canada, which was duly incorporated in 
Canada, and had there carried on business for 
rsome years under that name, opened an office in the 
‘City of London. The Sun Life Assurance Com- 
■pany, which was established in 1 81 0 in this country, | 
its head office being in the city, thereupon 
■commenced proceedings against the Canadian 
company, and moved for an injunction to re- 
■Strain the defendant company from carrying on 
in the united kingdom the business of a life 
.assurance company under the name of the Sun 
Life Assurance Company of Canada : — Held, 
that, inasmuch as the mere user by the de- 
fendant company of its full name involved no 
■jiiisstateTnent of fact and was not a fraudulent 
user, the defendant company was entitled to 
use in this country its full corporate name, but 
that the right did not extend to the use of the 
name of “ The Sun ” or “ The Sun Life” with- 
-out the addition of the words “of Canada.” 
^%mi(ler8 v. Sun Life Amiranre Co. of Cnnada. 
68 L. J,, Gh. 247 ; [18941 1 Ch. 5S7 •' 8 B. 125 ; 
€9 L. T. 755 ; 42 W. E. 3l5. 

*‘Post Office Directory” — “The Post 

'Office Bradford Directory.”] — The plaintiff was 
the proprietor of a directory entitled the “ Post 
Office directory of the We.st Riding of York- i 
.sbiic,” and he had for several years published 
]")OSt office directories of other counties. The 
••defendants published a directory for the town of 
Bradford, which is within the West Biding, en- 
titled “ The Post Office Bradford Directory,” but 
it was not similar to the plaintiff's directory in 
price or appearance. There being no evidence 
to satisfy the court that the words “ Post office ” 
in conjicction with directories, had become neces- 
■sarily connected in the minds of the public with 
the name of Kelly ; — Held, that the plaintiff had 
no right to the exclusive use of the words “ Post ! 
-Office Directory.” Kelhf v. 49 L. J., Ch. 

181 ; 13 Ch. D. 682 ; 42 L. T. 388 ; 28 W. R. 485 

A, .■ ' 

■ ■■ — — “Eadstofik Collieries”— .“The Badstock 
Colliery Proprietors and Pactors.”] — B. was the 
•owner of and worked all the collieries in the parish 
of Badstock in Somersetshire, and owned all the 
•coal in that parish, with a .small exceptioti. , , She 


carried on the business of working the collieries 
and selling the coal in her own name, adding 
to it on her waggons and billheads the words 
“ Badstock Collieries.” The defendants, from 
1868, carried on at Badstock the busijiessof coal 
merchants as the “.Badstock Coal Company,” 
having depots at various railway stations in the 
south and . west of England, at which they sold 
different kinds of coal. Thej" became in 1876 
the lessees of and worked a colliery ou tside the 
parish of Badstock, but in a district or basin in 
which coal %vas raised similar to that raised 
within the parish ; coal raised in the district, but 
outside the parish, being known in the market as 
Badstock coal. In 1873 the defendants began to 
sell coals at D. in Surrey, by means of a local 
agent, and in 1875 they bought the goodwill of a 
retail coal dealer named G. at U., who had 
become bankrupt. They then advertised tin. m- 
selves in the Surrey newspapers, a.nd otherwise 
in the neighbourhood, as “ The Badstock Colliery 
Proprietors and Factors, Coal and Coke Mer- 
chants (late 0. &' Co.),” and offered to supply 
coal of every description direct from the 
I collieries Held, that the defendants wore not 
entitled to use the name “ The Badstock Colliery 
Proprietors,” unless and until they should acquire 
a colliery within the parish of Badstock, or to 
use any style implying that their coal came 
from the parish of Badstock, unless and until they 
should become authorised to sell coals raised 
from a colliery within that parish. B rah com 
BeaoMm,^ 348; 7 Ch. D. 848; 38 

L. T. 640 ; 26 W. E. 654. 

Newspaper — User and Beputation.] — The plain- 
tiffs, on the 3rd February, I88S, publi-shed the 
first number of a newspaper, and registered it at 
Stationers’ Hall on the next da^u No advertise- 
ment had been issued that a new.s|')aper under 
that name was about to be published. On the 
5th February the defendant published the first 
number of anewspaper with the same name. Very 
few copies of the plaintiffs’ paper had then been 
sold -Held, that the plaintiffs could not restrain 
the defendants from publishing their newspaper 
under that name, for that the registration at 
Stationers’ Hall gave the plaintiffs no exclusive 
right to the name, and that a title to it by user 
and reputation could not be acquired by a pub- 
lication for three days with a very small sale. 
Licemed YirtualUrs'’ Newirpaj^er Co, v. Bltir/hain, 
,58 L. J., Ch. 36 ; 38 Ch. D. 139 ; 59 L. T. 187 ; 
36 W. E. 433— C. A. 

The use for many years of two wmrds of com- 
mon use, “ Newcastle Chronicle,” as the name of a 
newspaper, does not give the owner of the news- 
paper an exclusive rj,ght to tlie use of one of tlie 
words, “ Chronicle,” so as to entitle him to restmin 
the defendant from publishing in the same 
town a newspaper having for its name the word 
“ Chronicle,” in conjunction with anoiher, tiuit is 
to say, “ Sporting Chronicle ” ; the apjiearanco 
and contents of two papers being dissimilar, there 
being no evidence of anyone having been 
deceived, and no apparent intention to deceive 
on the part of the defendant. Coioon v. 11 niton. 
46 L. T. 897— C. A. 

The right of the proprietor of a newspa}‘>er to 
prevent another person from adoplitig the .same 
or similar name for a similar publication is not 
founded on the right of pro}) 0 .rty in the ] pro- 
prietor, but rests upon the epiilablc d<;ctrine 
that the user of such name is reasonably calcu- 
lated to induce the public to believe that the new 
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another’s rights, is a fraud, for^'which a 
lies either at law or equity. Ilh 


paper is that of the original proprietor, and to 
pass off his paper for that of the original 
pTietoT. Walter’ Y, Emmott,mtva, 

Where the owner of a publication claims an 
injunction to restrain the issue of another publi- 
cation wuth a similar name he must show not 
only that the assumption of the name by the 
defendant is calculated to deceive the public, but 
also that there is a probability of the plaintiff 
being injured by such deception. JBorthwicli 
V. Eteivmg Post, 57 L. J., Ch. 406 ; S7 Oh. B. 
449 ; 58 L.T. 252 ; 86 W. K. 484— C. A. 

The plaintiff had long been the proprietor of a 
daily morning newspaper, caiied the “Morning 
Post.” The defendants commenced a daily 
evening newspaper called the “ Blvening Post.” 
There was no evidence of any actual injury 
having been done to the plaintiff by the conduct 
of the defendants : — Held, that although the con- 
duct of the defendants in taking the name 
“ Evening Post ” might be calculated to deceive 
the public in supposing that there were was a I 
connection between the two papers, there was no 
probability that the plaintiff would be injured 
by such supposition ; and an injunction was 
therefore refused. 2h. 

The plaintiff was the proprietor of a news- 
paper called “ The G rocer,” published in London, 
to which there had been originally attached a 
monthly supplement entitled “ The Oil Trade 
Review,” both of which were registered at 
Stationers’ Hall. In 1886 the two were amal- 
gamated under the name of “The Grocer and 
Oil Trade Review.” In 1888, the defendants coxn- 
menced, in Dublin, the publication of a bi- 
mouthiy paper called “ The Grocer and Wine 
Merchant and Irish Brewer and Distiller,” in- 
tended by the defendants to represent and to 
advocate the interests of a different branch of | 
the trade from the plaintiff’s paper Held, that | 
the plaintiff was entitled to an injunction to | 
restrain the defendants from Using the term: 
“ Grocer ” as the first or principal part of the : 
title of their paper. Peed y. O' 21 L. B., j 
Ir. 216. i 


Telegraphic Address. ]—The' short address' 

“ Street, London,” was used for many years in- 
sending telegrams from abroad to Street xfe Co., 
of Cornhill. A bank adopted by arrange- 
ment with the post-office the phrase “Street^ 
London,” as a cypher address for telegrams from 
abroad to themseives :■ — Held, that the coui't had 
no jurisdiction to restrain the bank from using 
such cypher address. Street y. Z.'/iion Punh of 
Sjmin and England, 55 L. J., Oh. 81 ; SO Cli. D.. 
156 : 53 L. T. 262 ; 88 W. R. 901. 
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alleged that ho engaged Dr. Richter to conduct 
concerts, and in 18 7ti had originated tbe “Eichter 
Concerts ” ; and that no co7icerts had ever been 
given under that name excepting by him. It 
appeared that G. had announced a series of 
“ Eichter Concerts,” and that notwithstanding 
a written agreement to act as F.’s agent, had held 
himself out as the agent of C. It was contended 
by F. that he had acquired the right to the ex- 
clusive use of the term “ Eichter Concerts,” as a 
trade-name,” by having originally introduced 
the name and obtained a list of subscribers, and 
by the introduction of original features as to price 
and music. Dr. Eichter bad declined to act any 
longer as the conductor of F.’s concerts, and had 
made arrangements with 0. : — Held, that it re- 
quired a strong case to be made out to sustain a 
claim to the exclusive use of another person’s 
name as a trade-name ; that no such case had 
been established in the present instance, and 
that there was no ground for saying that 
the term, “ Eichter Concerts ” had become 
dissociated from Dr. Eichter himself, who 
was at liberty to carry his services to any 
market he chose. Franhe v. ChajJ^pdl^ 57 L. T. 


Servant setting np Independent Business.] — 
Eepresentations contained on the blinds and 
brasses of a shop front, calculated to induce the 
public to believe that the owner is connected in 
business with a firm of established reputation, 
will be considered upon the same princip)les as 
govern rights in trade-marks. Therefore, where 
a tradesjnan, in addition to his own name upon 
his shop front, placed upon his sun blind and upon 
his brass plate the words “ From T. and G-,” (in 
whose employment he had been), the court, being 
of opinion that this was done in such a way as to 
be likely to mislead, and there being evidence 
that persons had been actually misled, granted 
an injunction to restrain such a use of the name 
of the firm “ T. and G.” Olerinyx. Snrith, 2 Dr. k 
Sm. 476 ; 6 N. E. 3()B ; 11 Jur, (N.S.) 964; 13 
L. T. 11 ; 13 W. E. 1032. 

A trader, who has been a manager or a partner 
in a firm of established reputation, has a right, on 
setting up an independent business, to make 
known to the public that he has been with that 
firm, but he must take care not to do so in a way 
calculated to lead the public to believe that he is 
carrying on the business of the old firm, or is in 
any way connected with it. An old-established 
tailor took his foreman into partnership, and the 
business was carried on under the name of H, and 
P. The partnership was afterwards dissolved by 
a decree of the court, in which it was provided 
that the business of the partnership should belong 
to the master. The master accordingly kept up 
the shop under the name of H. &: Co. Subse- 
quently the foreman set up a sliop only a few 
tfoors from the master’s shop, and painted over , 
the door the words P., from H. and P.” : — H'eld, 
that, having regard to the manner in which the 
names were painted up, the foreman had done 
that which was calculated to lead the public to 
suppose that he was still connected udth the old 
firm, and that the master was entitled to an in- 
junction. IIooMffw V. JPottage^ L, E. 8 Ch. 91 ; 
27 L. T. 505 ; 21 W. E. 47. S. Pi, Mart v. Colley, 
50 L. J., Oh. 355. 

Vendor after Sale of Business,] — Although the 
fact that a man has sold the goodwill of a busi- 
ness does not prevent him from setting up again 


82 

l immediately in the same trade, the court will. 
I nevertheless restrain him from sending special 
! solicitations to the customers of the old house 
asking them to deal with him at his new^ place of 
business, and it will not justify his conduct that 
he is not in any wmy holding himself out as con - 
tinuing to carry on the old business. Lahourliere' 
V. Dawson, L. J., Gh. 427 ; L. R. 13 Eq. 322 ;r 
25 L. T. 894 ; 20 W. E. 309. 

L. M. Pinet (trading as Maison Pinet), wdio- 
carried on a small and recently established busi- 
ness in boots and shoes made for a special pur- 
pose, sold that business to the defendant com- 
pany. One of the objects of the company \vas, 
by its memorandum of association, stated to be’ 
“to carry on business in England and elsewhere- 
as bootmakers aud shoemakers.” The plaintiffs 
had for over foidy years carried on business in,' 
the manufacture and sale of boots and shoes, 
their goods being commonly known as “ Pinet’s.” 
They accordingly applied for an interlocutory 
injunction to restrain the defendant company 
from cariying on business as manufacturers or 
vendors of boots or shoes under the name of 
“ Maison Pinet, Limited,” or under any other 
' name or description of which the name “ Pinet 
formed part, and w^hich wuas so arranged or con- 
trived as, by colourable imitation of the plain- 
tiffs’ trading style or otherwise, to be calculated’ 
to represent or lead to the belief that the defen- 
dant company were carrying on the plaintiffs’' 
business, and from in any other manner repre- 
senting or acting so as to lead to such belief as 
aforesaid : — Held, that, although the business of 
L. M. Pinet was not the same as the plaintiffs, 
yet the company formed to acquire it had no in- 
tention of restricting their operations in any wuiy,,. 
and wmuld probably develop that business' as far- 
as possible, and develop it at the expense of the. 
plaintiffs ; that, therefore, a case had been made 
out justifying the interference of tlie court at the.' 
present stage of the proceedings ; but that the 
interlocutory injunction claimed w^ent beyond 
w^hat the plaintiffs required for their protection ; 
and that it must be limited as in the form in. 
Montgomery v. Tliom2)sori (post, col. 109). Pinet 

V. Maison Pinet, 77 L. T. 322 — C. A. But see- 
ds'. C, at trial, 67 L. J., Ch. 41. 

Eight of Purchaser to use Vendor’s Hame,] — 
The plaintiff sold to the defendant his business 
premises, and the goodwill of the business carried 
on by him there. The deed by which the sale 
w’-as carried out contained no express avSsignment 
of the right to use the plaintiff’s name : — Held., 
that the defendant had, by virtue of the assign- 
i ment of the goodwill, the right to use the plain- 
tiff’s name in the business, so as to show that the 
business was the one formerly carried on by him,, 
but not so as to expose him to any liabifity by 
holding him out as the owner of the business, or 
as one of the persons wdth w^boni contracts w'ere 
to be made. Lery v. Walker (post, col. 86) 
distinguished. Thyiine v. SJtove. 59 L. J., Ch,. 
509 ; 45 Ch, D. 577 ; 62 L. T. 803 ; 38 W, E,. 
667. 

Mortgagee— User of Eame.] — The mortgagee' 
of stock-in-trade and goodwill, and of the right 
to use a name, never having used the nanm and 
not intending to use the name, cannot obtain an 
injunction to restrain persons claiming under 
the mortgagor from using the name. DetKley 
8oares, 52 L, J., Gh. 201 ; 22 Ch. D. mi) ; 31 

W. B. 887. 
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carried on birsiiiesr-; nnd(?r the n,ame of ■' "W . 
Ei]ociiml')e Ken<}le (.'o.” His son, Jnljit 
Ed'gcumbe Piendle, having iTiikal in his business 
of a bookseller, was taken into his father's glass- 
roofing business, and entered into an agroenient 
not to carry on any opposition business, I’lie 
father died, having by liis will given his^son an 
interest in the glass-roofing busine.s5. The son 
then started business on his own account under 
name of “J. Edgciinihe liendle Co. ' 
He got into financial (iitliciilties, and made an 
assignment for the benefit of his creditors of his 
business and of all his pro})erty. xi company, of 
which he wars the promoter and manager, ^vas 
subsequently registered under the name of 
J. Edgeumbe Bendle & (fo.. Limited,'’ to 
carr}^ on the business of glass-roofing in 0 |)po- 
sition to W. Edgeumbe llendle & Co. The 
trustees of the will of the father thereiqion 
applied to the court for an injunction to restmin 
the company and their manager from eanying on 
the business of glass-roofing under the nauie of 
“ J. Edgeumbe Kendie Co.. Limited,” or any 
other name calculated to mislead the public into 
the belief that such company W'as carrying on or 
had succeeded to the business cT W. Edgcmnbe 
Rendle & Co. : — Held, that an injunction must 
be granted, as the son, wlio was not at the time 
carrying on the business of glass-rooting, he 
having assigned all his interest to his creditors, 
had no right to lend his name to a company, 
which name, from its being so like one already 
attached to an established ’ousiness, would be 
calculated to deceive. liejiflle v. Berdlle. 6:-:> 


b. Colourable ITser by Defendant of his own 
Hame. 

Defendant carrying on Business in his own 
.'Hame— Intention to Deceive.].— Semble, .when a 
defendant carries on business in his own name 
with the object of securing to himself a portion 
•of tlic plaintilf s business by suggesting to the 
|.mblio that his business is the plamtiff’s, the court 
will grant an injunction restraining him from so ,, 
doing. ^ 

The plaintilf, Thomas Holloway, sold a medi- 
cine as Holloway’s pills. The defendant, Henry 
Holloway, comiiienced selling pills as H, 

Holloway's piills, but in boxes, &g., similar to the 
r plaint! ff's, and with a view of passing off his pills as 

.the plaintiff's. He was restrained by injunction. 

IlvUmmy v. JLolhmaij^ 13 Beav. 20ii. 

A blacking nianufactory had long been carried 
on under the firm of Lay A Martin, at 07, 

•High Hulbojn. The executors of the survivor 
■contiDued the business under the same name. 

A person of the name of Lay haying obtained 
the authority of one Martin to use his name, set 
up the same trade at 00^-, Hoi born Hill, and sold 
blacking as of the manufacture of Lay & 

Martin, 00-^-, Plolborn Plill, in bottles and with 
..labels having a general resemblance to those of 
the original firm. He was restrained by injunc- 
t i on . Principles on wh ich the court interferes wi th 
the use of trade marks. v. Day, 7 Beav. S4. 

JPfo Intention to Deceive.] — Where the 

manufacturer of an article of trade sells it under 
Ills own name, and the article attains great m < 

■celebrity in the market under that name, the t • -xc 

jnanufacturer does not thereby acquire such an plaintiffs 'were a registered com pan i 

exclusive right in the use of the name or title caiTy^-^]o busines.s of a wax-v'ork exlu 

under 'V'Vhich the article has been sold as to pre- London iiude]' ^thc ^uauie “^JtladaTju 

vent the use of it, without fmud, by another -^^ssaud & Sons. Limited, .liieir^exlabirton w;d 
person having the same name, in the sale of a ^ very old - established one. 1 n.e defendant 
rsimilar article manufactured by himself. Di/y- Tussaud, wms a wax-modoiler, wrio hru 

rjessY, BuTges,H,B De G, M. & Gf. 896 ; 22 L. J., foi’^^erly been employed by the plaintiff conn 
Ch. 675; 17 Jiir. 292. had never carried on any Imsiric-s ori 

Therefore, where a father had for man'v years , own account. He promoied a company, ui 
exclusively sold a sauce under the titie of wms^ to be manapn*. to carry on ao 

Burgess’s ” sauce, the court w^oiiid not restrain exhibition similar to thaT ot the plaintiffs, but in 
Ills son from selling a similar article under that ^^other part of Lomloii. It was proposed to 
name, no fraud being proved. Jb. register the imwv ccanpany uiaha' the muno of 

Lclay from October to March in appealing “ ^^ouis Tussaud, Limited." _ The plamtiffsnujvod 
from the refusal of a motion for an injunction restrain the tlefendant irr^m 

held fatal to the appeal. Ib. proceeding with the registration of the new com- 

Any person wdio by fair means has gained the ”>-^tider the proposal name or any ot Iter mune 

knowiedge of a trade secret, may, after the death nearly resembling that of the plaintiff eorn- 
•of the original inventor, make and sell the article calculated to deceive : — Held, that 

under the name of the original inventor, provided injunction ought to be grauiiMl in similar 

rsueh person does nothing to induce the public to order in IltuuJiohti v. Moufaga (p(tsi, 

believe that the article sold by him is made by v. 7 V.vav/ 59 L. J., (fit. 

the successor of the original inv’entor. Jam-^es v. 

. Mmes, 41 L. J., Ch. 353 ; L. R. 13 Eq. 421 ; 26 ^ 

L. T. 568 ; 20 W. R. 434, , Bemble, that if the defendant had previoudy 

A member of the family of B. J,, the original carried on an exhibition in. his own name, and 
in'veiitor of a secret preparation, having by fair with the goodwill to third, parties, 

means become possessed of the original receipt, transferred it to the eumj^any, registra- 

made and so.ld the article by the. name given to ^lon under the jiroposed name might have becu 
it by the original inventoiv under the signature 
of B. J his own name being B. J. ,J. Held, that ^ 

^as.rmt entitled,- as, against successor of ^^Lgrlit to on Dissolution of Bartnerghip* 

I T.!- tte>rtiole under In General.]— a trader ■svliohas been a pariner 

''''''' - bf Singly/ or to represent that m a firm of established reputation Is on 

setting up a separate burincRs to tell the worhl 

^ ;,as pato, 1 27 3 ,, 595 . g, jJ; 8 81 * 
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rjpon the dissolution of a partnership, which 
had been carried on for a. considerable time by 
J. I>. and others, as stuff merchants, under the 
■style or ffrni of “ J. D. .'c Go.,” J. D. assigned all 
his shares, rights, and interests in the business, 
.and the goodwill tiiereof, to his late partners 
and another, who thereupon pnjceeded to carry 
on business under a new style or iirra, consisting 
of tJicir own names with the addition of the 
words “late J. D. «l!c Co.” Upon a bill filed by 
them, J. jD. was restrained by injunction from 
resuming or carrying on the business of a stuif 
merchant at or in the immediate neighbourhood, 
■either alone or in partnership with any other 
persons whatsoever, under the style or firm of 

J. J). & Co.,” or in any other manner holding 
out that he was carrying on the business of a 
stuff merchant, in continuation of or in succession 
to the business carried on by the late firm of 
J. D. Sc Co. Churton v. Douglas^ 1 Johns. 174 ; 
28 L. J., Ch. 841 ; 7 W. R. 365. 

Under Agreement.] — E. and H. were partners 
under articles. One of the terms was, that on 
the decease of eithei* partner his personal repre- 
sentative should have the pouter, within three 
.months, of electing to continue the share of the 
•deceased X-)artner ; and if he declined, then the 
business, stock in trade, ko., w’ere to be valued, 
and the surviving partner w'as to take the whole, 
.giving security for the moiety late belonging to 
the deceased partner. E. died : — Held, that 
during the three months, or until E.’s personal 
representative shouhl elect, the survivor H. was 
to be prevented by injunction from carrying on 
the business in any other form than wdiariiad 
been used in the life of E. JSva'na v. IhigheH, 
IS Jur. did. 

B. Scctt k W, Scott carried on business at 
IST. and G., in partnership, under the firm of 
B. k W. Scott. By an agreement for difsso- 
lution, it was agreed that one of tire partners 
should remain at N., but there was no stipulation 
by wiiich either x>i^i‘ty bound himself not to 
continue the business, but only that they would 
not carry it on together. I’here was no dis- 
position of the goodwill to the partner wdio 
remained at BT. Neither party was to use the 
name of the firm except so far as might be 
necessary in winding up the partnership affairs. 
Shortly after the date of the agreement W. Scott 
retired from the business and set up business for 
iiimself at T., near BT. The inscription used by 
the firm over the door of their place of business 
at G. had been “B, k W. Scott, of N,” B. 
Scott made over his business at N. and G. to the 
■defendants, who, at their premises at G., made 
use of the inscription, “ Scott k Nixon, late B, 

& W. Scott, of Bf.” On the application of 
W. Scott, the court granted an injunction re- 
straining them from using such an inscription, 
inasmuch as it amounted to a repi’esentation that 
they had succeeded to the business of the late 
fi.rm, Scott Y. Scott f 16 L. T. 143. 

Where no Agreement.] — A partnership wm 
<5aiTied on for fourteen years between B, and G. 
under the style of B. & Co.” On the dissolution, 
the assets w^ere divided, but no arrangement was. 
•come to as to the style : — Held, that the name or 
style of B. k Co.” formed an undivided asset of 
the partnership which belonged to the partners 
in common after the dissolution, and that B. w^as 
not entitlal to prevent G. using, the style of B. 
k Co,” in his business. Banhi v, Gibrni^ 6 
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JSh B. 873 ; 34 Bcav. 566 ; 34 L. J., Ch. 591 ; 11 
Jur, (N.s.) 680 ; 13 W. R. 101. 

Executor carrying on Business.] — A. and B.: 
carried on the business of a pencil maker, under 
the firm of A. k L. A. died, and B. carried oh 
the business, under the firm of B. k Co., suc- 
cessors to A. k L. A.’s executor having 
commenced the same business, under the firm of 
A. k L„ an injunction wms granted to restrain 
him from using that firm until the right should 
have been tried at law. Lcivls v, Lmgdon^ 7 
Sim. 421. 

Purchase by one Partner — Goodwill included. ] 
— Two ladies, V. C. and M. W., carried on busi- 
ness in London in partnership under the firm of 
C. k W. V. C. married L. After this a decree 
for dissolution w’'as made, and it was ordered 
that “the said partnership business, and the 
leasehold premises, trade fixtures, stocls-in-trade, 
goodwill, and business,” should be sold as a 
going concern to M, IV. or to L. and wife, wTiich- 
ever should be the highest bidder. M. W. became 
the purchaser of all the property directed to be 
sold. L. and wife, wTio carried on business in 
Paris under the firm of 0. et Cie., commenced an 
action to restrain M. W. from carrying on busi- 
ness under the style or firm of C. W. : — 
Held, that L. and wife had no right to restrain 
M. W. from using the name of the old firm. Lev}/ 
V. Walker, 48 L. J., Ch. 27B ; 10 Ch. D, 436; 
39 L. T. 654 ; 27 W. B. 370. 

Goodwill not included. ] — On a dissolu- 
tion of partnership the w'hole of the stock-in- 
trade w^as purchased at a valuation by one of the 
partners, but no assignment was made of tlie . 
good wall of the business Held, that the out- 
going partner was entitled to an injunction to 
restrain the use of his name in the style of the 
firm. Scott V. Bmcleaid, 26 L. 1\ 391 ; 20 W. R. 
508. See also Gmy v. 59 L. J.. Ch. 145 ; 

43 Ch. D. 208 ; 62 L. T. 335 ; 38 W. R. 310---C. A. 

d. Bight to of Patentee when Patent 
expired. 

No Exclusive Pdght.] — The court will restrain 
the use by a third party of an arbitrary name, 
which a plaintiff" has invented and a|3|.>iied to a , 
particular class of goods as sold by him, and 
which has thus become identified with the plain- 
tiff’s goods, where the sale of that class of goods 
is open to the world. Yotvng v. Macrae, 9 Jur. 
(K.s.) 322. 

But where the class of goods is a patented 
article, no such protection will be afforded ; for 
the name becomes identified with the goods, not 
because they are the plaintiff’s but because he 
alone, as patentee, can make and sell them : and 
If the goods are the same, but made or tnanufac- 
tured in a totally different way and from a totally 
differen-t natural source, so that there is no 
infringement of the patent, a third party may 
use the name fixed upon by the patentee. Ih 
Where the inventor of a new substance has 
given, to it a name, and, having taken i)ut a 
patent for his invention, has, during the con- 
tinuance of the patent, alone ma<le and sold the 
substance by that name, he is nevertheless not 
entitled to the exclusive use of that name after 
the expiration of the patent. Lhudexm Mmia- 
factwinq Co, v. JAmrn, 47 L. J., Oh. 43U ; 7 
Oh. D. 834 ; 38 L. T. 44S ; 26 W, R. 463. 


87 


TEM)E AND TEADE MAEE. 


': 88 ' 


. r 


A coiDpan}’, under patents, made floor cloth of 
a new substance marked with the word ‘‘lino- 
leum ” Held, that “ linoleum ” being the only 
name of the new substance, the company, at the 
expiration of the patents, was not entitled to the 
exclusive use of that word. Ih. 

When articles of a particular kind have become 
genernliy known in commerce by the name of an 
original raanufacturer (or patentee as the case 
may be), any person has a right, after the expi- 
ration of the patent, to manufacture such articles 
anti sell them under that name ; but he may not 
by inscribing the name as a proper name, on his 
shop-front, or otherwise, lead the public to 
believe that he is selling as the agent for^ the 
original manufacturer. Wheeler 4’' Wilson 
Maimfacturmg Co. v. 8 hahes 2 )ear, 39 L. J., Ch, 
36. 

Continued use of word “ Patent.’’] — A trade 
mark <lescribing the articles on which it is 
impressed as “ patented,” is a proper one, if the 
statement was true at the time the mark was 
adopted, though the patent has been allowed to 
drop before its expiration. Leather Cloth Co, v. 
mr.eh/eld, 1 N. li. 551 ; 1 H. & M. 295 ; 11 
W. E, 933. 

T. took out letters patent, which expired in 
1844, for the manufacture of solid-headed pins, 
and carried on the business, under the firm of 
“T. & Co.,” till 1838. In such business T. used 
parti-coloured labels, in pink and green, in 
which the pins were described as “ patent pins,” 

“ exclusively manufactured by T. & Co. ” ; and 
had engraved plates and blocks for striking off 
such labels. In 1838 T. assigned the letters 
patent, together with his business and goodwill, 
and the right to use the plates, labels, kc., and 
the name of “ T. «& Co.” to S. In 1839 S. became 
bankrupt. His assignees carried on the trade 
tiU 1841, when thej" agreed to assign the business, 
patent, plates, labels, &c., and the right to use 
the name of “ T. k Co.’* to E., the plaintiff, who 
ever since carried on the business accordingly, 
and used the said labels. In 1853 E. discovered 
that V., the defendant, was using labels in 
palpable imitation of the plaintiff s : — Held, first, 
that E. was entitled to restrain such palpable 
imitation by V. Secondly, that E. was not dis- 
entitled to sue by reason that the representations 
on his labels were no longer accurate, although 
the pins were not now protected by patent, nor 
manufactured strictly according to the patent, 
nor exclusively or at all by T., who had long 
since retired. Thirdly, that V. was not to be 
precluded altogether from representing that his 
pins were manufactured according to T.’s patent 
(now expired), hut he was not to do so in a 
manner liable to mislead. JCdlesto?i v. Vich. 11 
Hare, 78 ; 1 Eq. E. 413 ; 18 Jur. 7. 

Where there is a strong resemblance in matter, 
colour, and arrangement, the court will presume 
that it is not fortuitous, but that it was inten- 
tional, with a view to mislead purchasers. li. 


so distinguish his goods as to prevent them 
from being mistaken for the goods of the original 
maker. The plaintiff having for thirty-five years 
been the sole maker under a secret recipe of a 
sauce which he called ‘ v Yorkshire Keiish,” and 
sold in round glass bottles with labels attached 
to them containing the name “Yorkshire Eelish,” 
and also his own name, the defendants made n. 
similar, but not identical sauce, under the same 
name, and sold it at a less price, in similar 
glass bottles, with labels upon them also 
containing the name “ Yorkshire Eeiish” in 
conjunction with their own name. The labels 
were not otherwise similar. The plamtifi:‘s and 
defendant’s sauces were sold by the retail trades- 
man at the same price, and there was proof 
that the ultimate purchaser had been in several 
instaiices misled into buying the defendant's' 
sauce for the plaintiff's : — Held, that the defen- 
dants were not entitled to use the name York- 
shire Eelish” in connection with any sauce other 
than the plaintiff's without clearly distinguishing 
such sauce from the plaintiff’s, Birmingham 
Vinegar Brewery Co.y. Boivell, 66 L. J., Ch. 763 ; 
[1897] A. C. 710; 76 L. T. '■792--H. L. (E.) 
Affirming 44 W. E, 188. And see Powell v. 
Birmingham Vi 7 tegar Brewery Co., 13 E. 153 ; 
71 -L. T. 393. Affirmed, [1894] 3 Ch. 449 ; 13'. 
E. 164, n.— C. A. 

The general proposition that nobody has a 
right to represent his goods as the goods of some- 
body else is without limit as regards name, origin, 
honesty of manufacture, or otherwise, and applies 
to a case where the plaintiff’s goods largely 
acquired their value through the exertions of the 
defendants as the solo importers of those goods. 
If the plaintifl: is entitled to an injunction in, 
such a case, he is also entitled to an account nf 
profits. Lever v. Goodwin (36 Ch. D. l)f(5nowe 1. 
Saxlehner v, ApoUinarie 66 L. J., Ch. 533 r, 
[1897] 1 Ch. S93 ; 76 L. T. 617. 

If the defendants’ goods on the face of them, 
and having regard to Hurrouinling circum- 
stances, are calculated to deceive, evidence to 
prove the intent to ilcceivc is unnecessary, since 
a man nnist be taken to have i.nttf!.ided tlie 
reasonable and natural consei|uences vA his 
own acts. If, on the other hand, a mej'e com- 
parison of thij goods, I'laving regard to the 
surrounding circumstances, is^ not sufiieioiit, 
then it is allowable to prove fnmi other s*.nrces. 
that what is or may be apparent iiinoceneu was 
really intended to deceive. Ih. 



Passing off Croods,]-^Where'a trader has long 
been tbe sole maker of a particular kind of 
. article, and has called it by a nbn.'-descriptive 
trade' name by which ; alone; the article has 
' V' become kfiowmdn' the 'marimba trader is 
not’ at liberty to make and*sell’"a’ similar kind 
of article imder the same name, ..'lira Ibest ^>011, 


of article under the same nam% he can | and >ought 


Public not Betail Bealers deceived— Bight, 
to Injunction — Porm of Account.] — Xho 
defendants, who were soap ni[anuin,ctiu'ers, 
brought out their soap in packets so closely 
resembling those in which the I'djunriffs, w!e,> 
were also soap inainifacturers, had in rlie 
habit of bringing out their soap, as to be calcu- 
lated to deceive purchasers ;~Hdd, that ahhuiucli 
the retail dealers who bouglit soap iroin tlic 
defendants \vould not be deceived, ih<> defen- 
dants, by their imitation of the plaint iffs’ 
packets, put into the hands of the retail dealm 
an instrument of fraud, and ough 1 1 o be rostra i n& i 
by injunction. An injunction was accord! nuly 
granted, and an account was directed of the 
profits made by the defendants in selling mnn 
in the form in which it was hel.d that they tvere 
nob entitled to sell it j and on aiiaiipeal the court 
held that the injunction had beeti rightly gran tcxl, 
and that the account was In the proinet* fornix 
not to be limited by excluding from ii 
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•soap which the retail dealers sold to persons who 
houo’ht it as the defendants’ soa},). Lever v. 
GoodAoin. 36 Ch. D. 1 ; 57 L. T. 583 ; 36 W. E. 
177—0. A. 

‘‘Guaranteed Corset” — Exclusive User.] — 
A firm of corset manufacturers had for upwards 
of four years been the exclusive makers and 
sellers of a corset which they called the “ Guaran- 
teed Corset/’ the wear of which they guaranteed 
iV)r twelve months by undertaking to supply iunj 
purchaser with a new corset in case of complaint 
within that period. The corset was sold in a box 
"bearing a printed label with the 'words “ Guaran- 
teed Corset ” in large and conspicuous type, and 
in smaller type the words, “ This corset is 
guaranteed to wear twelve months.” The 
<lefendants, a rival firm of corset manufacturers, , 
.subsequently introduced a cheaper and inferior 
corset, the w’ear of which they also professed to 
guarantee for twelve months, and which they 
sold in a box bearing a printed label with the 
words “ Guaranteed Corset” in large type, and 
w’ords in smaller type similar to th"e plaintiffs’ : 
— Held, in an action by the plaintiffs for 
an injunction, that the word “guaranteed” was 
not so distinctively and exclusi^ly applicable co 
the plaintiffs’ corset as that the court would re- 
■strain the defendants from using the same word 
in connection wnth their corset. Symington v. 
Footman^ 56 L. T. 696, See Goodfelloio v. Prince^ 
ante, col. 80. 

Colourable Imitation.] — W. registered the word 
•“ Beversi ” as a trade-mark for “ a game somewhat 
analogous to draughts.” The word was the name 
■of a game of cards popular in France in the 16th 
century. In the rules of W.’s game the word 
“reverse” frequently occurred, and the game 
depended on each player reversing or turning 
over his adversary’s counters. A, brought out a 
similar game under the name “ Annex,” and on 
the labels of the boxes in which he sold it, he 
added to the name “a game of reverses.” W, 
brought an action to restrain A. from using the 
word “reverses”; — Held, that the use of the 
words “ a game of reverses,” which were a fair 
description of the nature of the game, did not 
show any design on the part of A. to pass off his 
game as that of W., and that an injunction ought 
not to be granted. Waterman v. Ayres, Water- 
man's Trade-marh, In re, 57 L. J., Ch. 893 ; 39 
Ch. D. 2d; 59 L. T. 17,* 37 W. E. 110— 
€. A. 

Exclusive Eight to Use apart from Legis- 
lation.] — In the absence of any legislation for 
the registration of trade-marks, as soon as a trade- 
mark h.as been so employed in the market as to 
indicate to purchasers that the goods to which it 
is attached are the manufacture of a particular 
firm, it becomes to that extent the exclusive 
property of that firm, and no one else has a right 
to copy it, or even to appropriate any pax't of it, 
if by such appropriation purchasers may be in- 
duced to believe that they are getting goods 
which were made by the firm to which the trade- 
mark belongs. But the ac(Xuisition of such , ex- 
elusive right to a mark or name in connection 
with a particular article of commerce cannot 
•entitle the owner of that right to prohibit the use 
by others of such mark or name in connection 
with goods of a totally different cliaracter. 
Somerville SchemPH^ 56 L. 0. 61 ; 12 

App. Gas, 453 ; 56 L. T. 454—?. 0, 
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, 3/Teade Libels— Slandee of Title. 

^ Jurisdiction— Inj unction . ] —The court has now 
jurisdiction to restrain by injunction the publica- 
tion of a libel injurious to trade. Thomas v. 
Williams^ 49 L. J., Ch, 605 ; 14 Ch. D. 864 ; 43 
L. T. 91 : 28 W. E. 983. 

In order to obtain an injunction in such a 
case it is sufficient for the plaintiff to show 
that the libel is calculated to injure his trade ; 
it is not necessary that he should prove actual 
damage. Ih. 

The court has jurisdiction to restrain by 
injunction a person from making oral state- 
ments as well as written statements calculated 
to injure another person in his business ; but 
with regard to oral statements such jurisdiction 
will be exercised with great caution. Hermann 
Loog Y.Bean, 53 L. J., Ch. 1128 ; 26 Ch. D. 306 ; 
51 L. T. 442 ; 32 W. E. 994. 

What must be Proved.] — In order to entitle 
I a plaintiff to maintain an action for damages 
I for, or to obtain an inj unction against,' state- 
I ments disparaging his goods, it must be shown 
that such statements were in disparagement of 
the goods of the plaintiff in particular ; that they 
were untrue ; and that they occasioned special 
damage. Damages and injunction are two 
different forms of remedy against the same 
wrong ; and the facts which must be proved to 
entitle a plaintiff to the first of these remedies 
must equally be proved to entitle him to the 
second : — Queere, whether any action is main- 
tainable for the disparagement by a trader, in 
the course of his trade, of the goods of a rival 
trader, where the disparagement consists merely 
of the allegation that the goods of the former are 
better than those of the latter. White v. 

64 L. J., Ch. 308 ; [1895] A. C, 154 ; 11 E. 141 ; 
72 L. T. 334 ; 43 W. E. 353 ; 59 J. P. 628-- 
H. L. (E.) 

To obtain an interlocutory injunction restrain- 
ing the defendant from issuing circulars, &c., 
stating the wrongful user by the plaintiff upon 
his manufactured articles of labels claiuied by 
the defendant, and from threatening the plain- 
tiff’s customers wdth legal proceedings for selling 
his articles bearing the labels in question, the 
plaintiff must satisfy the court that the state- 
ments in the circulars, &c., complained of are in 
fact untrue. The fact that the defendant, having 
commenced actions against the plaintiff and his 
customers for injunctions restraining the wrong- 
ful user of the labels in question, had not thought 
fit to move for interlocutory injunctions : — Held, 
to be no ground by itself for granting the plain- 
tiff the injunction sought for. Ayidersfm v. 
Liehig's Muotmct of Meat Go., 45 L. T. 757. 

Wrapper — ^Descriptive Title.] — It had been 
established by litigation between the L. company 
and A. that (1) the words “ Liebig’s Extract of 
Meat” is a merely descriptive title open to all 
the public ; (2) that it is equally open to the 
public to sell the article as “ Baron Liebig’s 
Extract of Meat” j or (3) to use a photograph 
of Baron Justus Von Liebig, the inventor of the 
receipt, A. then proceeded to iise in connection 
with the extract of meat sold by him a wrapper 
with a photograph of Baron Liebig, and a state- 
ment “ this is the only genuine brand,” with a 
reference to the “favourable decision” of the 
house of lords and the judgments of the various 
judges who had given judgment in the litigation 
which had been carried to the house of lords. 



pn A, f ropa using R. H. Co, , and tl: 

com- & Sons, xx, 
, _ on n fraudulent The plaintiff had 
an injunGtion, notwith- defendant’s fii-m 
::i L._ir own adverti; 


defendants.wlio traded as R. H 
were rival iiianufantiirers of sail-cloth, 
_ ---..d foimieidv.b^ partner in the 
I . o 1855 tdie defendants broil riit 

i.'^e-lan action ngainst the plaintiff, claiming riSer 
alia) an injunction to restrain him from re- 
T. CT firm to be the original firm of 

K H. & sons. At the trial of the action, 
^North, jr. dismissed it, without costs as to that 
issue, and with costs as to the other issues, 
o i-hr i by the evidence that the 

a tncn defendant had never made any such roni-p- 

ts, where sentation, but that on two or threedSondone 
le defen- of his agents, without his knowledo-e or conour 
ooured a renco. had represented that the then <IofoniiaiiV‘s 
™ 'P® tbe original firm. The then defeiidaiit 
repudiated this as soon as he knew it, and at the 

to taking that he would never make such a tpim-o 

or card, original firm, and after giving tL lle of , he 

issued by parties recently in prncSded Bv tt'^f “Caution,’’ 



to‘U° *''1[ PtepUoei fcS dlemsXL compelled 

to bring the above action ”;_Held thT tho 
^“ttue statement of the 

efftct of the .ludgmeut in the forme,- 


me wrapper in question Held, that the 
puny, who were not carryino- < 
trade, were entitled to an inrai 
standing that tht^ might in thei: 
mente hcuve to some extent gone bevond~what 
tlmy were entitled to my. XieM/s 'Matmot r/l presenti' 
JJeat. CiK V. Ande?m, 55 h, T. 206. ' 

and^Wnl‘®f^“®^ to MisIead.]_The plaintiffs 
descrintf™ n °° business of a similar Horth, J 

7-itc cf , tbe expiration of the term in ' ’ " ' 

i^aso of certain works to the plaintiffs 
they had carried on their business, th( 
r ciants, hfteen months afterwards, had prc 
lease or the same works, with the cncn... 

of <3lay. _ The defendants issued a 
Circular and card tending to lead the public 
siippo.sc that the defendants had ^ ' 

the business of the plaintiffs, 
the same material as 11^ ’ ixxvxx^o 
usedr—Held, that, although the w 
circular and card might be literaUv 
they tended to mislead the pub’*' 

^muld restrain them from further ___ 
issuing such or any similar circular 
JUrj)er v. Pearson, 8 L. T. 547 
A circular wiis i„„„.d 
the employ of a firm of mtinufacturi 

thev P“Mic Sat I is, 

tfiey had commenced business on their own fir 

thch ”+5 precisely the same good 

then former employers, with great imnn 

“ tbe same, and could fell them^ a 
much reduced price as being satisfied v 
smaller profits. It appeared that several ( 
tmners of the former firm liad been deeei 
removed their custom 
lu thL • the facts eontaii 

the^sfrrff *bere stat 
Mbit 1 

rSSaIn tbl’ ftf granted 

restiam the further issuing of the circular, sa 
&>c. bteietis V. Paine, 18 L. T. 600 
Joseph Thoriey died in 1876, having for vef 

kno^m Z * conclimSfw 

known as Thoriey ’s Food for Cattle.” V 
executors continued his business. In 1877" 
company was formed for manufacturino- tl 

Sriff wl ®’ a brother of Josey 

Ihorley who was acquainted with the secret < 
the manufacture. The executors published i 
the newspapers an advertisement waniino- tl 
public that any food purporting to be Thorlev 
tood for cattle, and not signed “ Joseph Thm 
ley, w^asnot the manufacture of theestamisl 
ment carrying on business as jbeprTC et 
the propnetors of which were alone posseS 
the secret for compounding the foodf The ese 
cutors also issued a oircukr to their customer 
wamng them against the course pursuS bTth, 

£"5ae'';;,Kjj 

“.“52 to Ito%" 

».r2SKS25StS2“£‘ft:s 

injure the company in their trade 

« p,^ 


culated to'Deeeife.J-ff Tn 

draigimuon of machines of the plainlifi^’ mami*. 
facture, or of machines of a parficul.ar kt'iui nf 
construetioii ; whether the .loLiidmif had b 
the name for the purt.ose of .aimrm'riabV’ , ,! 

machines mnr,nfacn,rij 

25'2fhSTa,s .r "r:; 

piuchasers to believe tliev were bin isirii'hfr.M., 




93 


TEADE AND TEADE MAEIL 


94 


n« tiie SiTi, 2 :cr pystoin ” i—IIeLl. that the pLaiH' 
tiii company had do (?xclusive right to use the 
word. “Singer" ns applied to sewing machines, 
and that tiiere was riotlhug in the defendant’s 
circular, price lists, and invoices calculated to 
deceive and induce purchasers to believe they 
were buying machines manufactured by the 
plnintilfs. Injunction overruled. Singer Manu- 
faehi/ring Co. v. Xccy, 52 L. J., Ch. 481; 8 
App. Cas.15 ; 4S L. T. 8 ; 31 W. R. 325~-H. L, 
(.E.) And see Sh.ufer 2hm\tfact%irlw^ Oa y. TTO- 
47 L. J., Ch, 4sl : 3 App. Cas. 376 ; 38 L, T, 
303 ; 2G W. R. 664~H. L. (E.) 

Girculai Warning against Infringement of 
Patent — Balance of Convenience.] — The defeu* 
daiits, who were the owners of patents in Belgium 
and England for an invention for making glass 
lamp globes, by a deed executed in Belgium, 
granted a licence to the plaintiffs to manufacture 
articles under their iriTentioii in Belgium, but 
not elsewhere. The deed contained a clause for 
submitting disputes to arbitration. The plain- 
tiffs under this licence manufactured articles in 
Belgium and sold them in England. The defen- 
dants issued a circular warning persons engaged 
in the trade that the importation and sale of 
articles made in foreign countries under their 
invention, except by themselves, would be a 
violation of their patent. The plaintiffs brought 
an action to restrain the issue of this circular 
until the matters in dispute had been determined 
by arbitration : — Held, that where a trade cir- 
cular is issued bona fide, an interim injunction 
will not be granted to restrain it unless it is in 
violation of some contract between the plaintiff 
and defendant, ho'wever much the balance of 
convenience may be in favour of granting it. 
Sochite Anoityme des 2laivufaGtures dcs Qlaees 
V. TilghmmU 'Patent Sand Blast Co., 53 L. J., 
Ch. 1 ; 25 Ch. J). 1 ; 49 L. T. 451 ; 32 W. R, 71 ; 
48 J. P. 68— C. A. 

The plaintiffs were the makers of “ rainbow 
water raisers or elevators,” and they commenced 
an action for an injunction to restrain the defen- 
dants from issuing a circular cautioning the 
public against the use of such elevators as being 
direct infringements of certain patents of the 
defendants. The plaintiffs subsequently gave 
notice of a motion to restrain the issue of this 
circular until the trial of the action. The defen- 
dants then commenced a cross action, claiming 
an injunction to restrain the plaintiffs from 
infringing their patents : — Held, that as there 
was no evidence of mala fides on the part of the 
defendants, they ought not to be restrained from 
issuing the circular until their action had been 
disjjosed of ; but that they must undertake to 
pn>seeute their action without delay. Household 
Y. Fairhurn, 51 L. T. 498. 

The defendants issued a circular to their 
customers stating that they were unable to 
supply a particuLar electric bell (for which the 
plaintiff had obtained protection) as it had “been 
proved to be an infringement” of another 
patented bell. Up to date of issue of tire circular 
iio action or proceeding had been commenced 
by anyone against the plaintiff in respect of his 
bell. An action was afterwards commenced, 
and then abandoned : — Held, that as the alleged 
infringement had not been proved by any proper 
proceeding before the court, there was no reason- 
able and probable cause for the statement in the 
circular, and the piainti# was entitled to 
damages. Cmm^ton Yi Sw&Ui Xj-JlS. 


. ; Actions not . abating by Beath.. of Party.]— 
An action for defamation, either of piivatc- 
character or of a person in relation to his trade, 
comes to end on the death of the plaintiff, but an 
action for the publication of a false and rnalieious-- 
statement, causing damage to the jdaintiff's- 
personal estate, survives ; — Held, thercf<)re, that 
a claim for falsely and maliciously publishing a 
statement calculated to injure the plaintiffs 
right of property in a trade-mark was put an end: 
to by the death of the plaintiff after the com- 
mencement of the action only so far as it was a 
claim for libel, but that so far as the claim was 
in the nature of slander of title the action sur- 
vived, and could be continued by his personal 
representative, who would be entitled to recover 
on proof of special damane. Ilatehard y. 21k(/e..f. 
56 L, J., Q. B. 397; IS'Q. B. D. 771 ; 56 L. 1\ 
662 ; 35 W. R. 576 ; 51 J. P. 277. 


Injunction to restrain.] 
Title. 


-See Slander of 


4. Injury to Trade. 

By Interception of Customers.] — A declarationr 
stated that the plaintiff was possessed of stores 
where he carried on the business of a corn 
merchant in a town ; that the defendant, un- 
justly intending to injure him in his business, 
prevented certain persons from selling their com* 
to him by requiring from them the payment of 
tolls not legally demandable, and stopped and 
detamed the carts and animals of the persons- 
proceeding with corn to his stores, whereby he- 
lost great gains and prolits : — Held, as no- 
contract Was alleged between the plaintiff and 
the persons obstructed, and as no right of 
property or franchise of the plaintiff was shown 
to have been injured by the obstruction, that 
such obstruction did not give a cause of action 
for the loss sustained by the plaintiff. Higffim 
V. O'Donnell, Ir. R. 4 C. L. 91 ; 18 W. R. 378. 

Loss of Trade by Hon-Access to Shop.] — A- 
corporation being authorised by act of parliament 
to stop up or level a street for'tbe puipose of its-' 
act, in the course of operations wrongfully cut 
into the cellars of a house, which were under the 
street, leaving them open and exposed ; the- 
corporation also, in the course of the workSy 
partially stopped the traffic along the streets ; 
an injunction having , been obtained restraining' 
the corporation from cutting into the cellars, 
■with an inquiry as to damages ; — Held, that 
although the owner was entitled to damages for 
the structural injury to his cellars, he was not 
entitled to damages for depression caiisec? to his 
trade by reason of the difficulty of access to his- 
shop, it not being shown that the depression 
arose from the wrongful, as distinguished from- 
the authorised, act of the cori-soratiou. Bigg v. 
Bo>id(m Corpomtion, L. R. 15 Eq. 37(5 : 28 *L. T. 
336. 

The erection of a building will not he restrained' 
because it injures the plaintiff by obstructing 
the view of his place of I’^irsiness. B?dt v. 
imperial Oas Co., L. B. 2 Ch. 158 ; 16 L. T„, 
820 ; 15 W. E. 92, 

Highway — Unreasonable User of, cauaing 
particular Injury to Individual.]— When the 
private right of the owner of jxliouse adjoining 
a. highway to access from his house to the I’llgh* 
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at least show that they have sustained or will 
sustain “ irreparable damage,'” — tliat is, tlaiuage 
for which they cannot obtain adequate com- 
pensation without the special interference of the 
court, S. O., 54 L. J., Q, B. 540 ; 15 Q. B. 1). 
476 : 53 L. T. 268 ; 5 Asp. M. C. 467 ; 15 Cox, 
C. o' 740; 49 J. B. 646. 


from a public nuisance. v. Ilobsim, 49 

L. J., Ch. 321 ; 14 Oh. D. 542 ; 42 L. T, 225 ; 28 
lY. R. 459. Receiver and Manager of Business — Injunc- 

tion.] — A business was carried on under tlie 
Passingoff Goods as Another's.]— To justify order of the court for ten years by a, receiver 
the court in granting an injunction, there must ^nd manager not previously engaged" in business, 
be a passing eff by the trader sought to be proposals for a purchase of the business 
restrained, of his goods as those of the other under the order of the court, tlie court refused 
trader. Tnrtfm v. Tm'UmyBS L, J., Ch. Q77 ; 42 to restrain the receiver and manager fivun 
Oh. 13. 128 ; 61 L. T. 571 ; 38 \V. R. 22 ; 64 J. B. soliciting orders from or doing busine^" with the 
151 — C. A. present customers. Imsk, In. re. Iri,^h Irhh. 

58 L. J., Ch. 279 ; 40 Ch. D. 49 ; 60 L. T. 224 ; 
Conspiracy — Combination to keep up Freights 37 w. R. 231. 

— Contract in Restraint of Trade — Exclusion of 

Eival Traders from Combination.J-Owners of _ condition —Injunction — Penalty — 

ships, in order to secure a cariying ti-ade xiguiflated Damages. 1 — The dofoiulunr on 
■esclasively for themsdves and at profitable rate, gntering the service of the plaintiffs, a batikinji 
formed an associataon and agreed that the eseeutod a bond in the pena! siun of 

number of ships to be sent by members of the j condition of vvldoh was that it sh.ud.i 

association to the loading port, the division of jj 

cargoes and the freights to be demanded, should montilneil. and also if lie slmuH 

be the subieot of regulation ; that a rebate of o plaiutilfs 1,0001. as liquidafoddauiases. 

per cent, on the freigps should be aUowed to all g' i,e should at anv time within two vaars 
sppperswho shipped on y with members;^ leaving the service of the plaintiffs 

thatagentsof members should be prohibited on emplovnient in anv other bank 

pain of dismipalfrom acting in the interest of ‘ y;,., 

competing sppowneis ; any member to be at resigned his cmplovnienr in the 

liberty to withdraw on giving certain notices. bank ami immediatei- entered the 

The plaintiffs, who were shipowners excluded n iw 7 ,i- in tk .odi . .C a’u- 

jn . Kx . . 4 .Ur. scrvicco.t u inval boTik HI tiic same town, i ne 

from the association, sent ships to the loacbng brought .an action olaimingau inimm- 

port to endeavour to obtain cargoes. The .1 . Bv 

associated owners thereupon sent more ships to emnlovmeut in -mv rvul^ Th 

the port, underbid the plaintiffs, and reduced 

freights so low that the plaintiffs were obliged -i aaa; fr^] / w pc ml ..um tU 

to carry at unremunerative rates. They also 

threatened to dismiss Gertain agents if they - J ^ Yu ’ 

loaded the plaintiffs’ ships, and circulated a . . ‘ 1, . "7. b ‘ c^ce-ment jciu een rpe 

notice that the rebate of 5 per cent, woul^^ 'V P bond. tjuu tue 

be allowed to any person who shipped cargoes on J . ^ ue '-m \ u c < 4 a 

the plaintiffs’ /e.4ls. The plaintiffs having bank winch emd([ be ^ 

brou£dit an action for damages against thi 

associated owners alleging a conspiracy to di /77^ f 900 / ni n 
injure the plaintiffs : — Held, that since the act.s y p "h 1 ^ ^ "* ^ ^ 

of the defendants were done with the lawful A. 

object of protecting and extending their trade 

and increasing their profits, and since they 5. Trade CrSTCar, 

had not employed any unlawful means, the ^ ^ ^ -1 

•plaintiffs had no cause of action. Mogul Steam,- Elen— Custom, how Established, ] — A rlghr oi 

^hlp Ctu V. McGregor, 61 L, J., Q. B. 295 ; general hen can only be estabH-^hcil eHher by 
[1892] A. C. 25 ; 66 L, T. 1 ; 40 'iY. R. 337 ; 7 contract express, or necessarily implic*!^ or fw 
Asp. M. C. 120 ; 56 J. P. 101--.H. L. (E.) custom ; anfi such a custom in a ]')aiticuinr nmrie 

i is not established by mere evidence iff the |K*pu- 

^ Interlocutory l2ijinictio]i.]~-Aconfedera- bp' opbxion of the members of tliat trade thnl a 

tion or conspiracy by an associated body of pgbt of general hen was or ought to be a, privf- 
■shipowners which is calculated to have, and has, their trade. ProrhNaai Bajd\ K,r jmiie, 

the effect of driving the ships of other merchants R, 11 Eq. 412. 

or owners, and those of the plaintiffs in par- 
ticular, out of a certain line jof trade, even Bocal Custom— Eondon-— lien of Agent, 1 5v 
though the immediate and avowed object be the custom of tlie London thy gxiuds nuirker a 
•not to injure the plaintiffs, but to secure to broker who purchases for a principal jis broker, 
.the conspirators themselves a monopoly of the but without disclosing the name of tho principal, 
carrying trade' between certain foreign ports is liable for the price of the goods m cn.<c die. 
^.^and this /costly;, 4s, or 'may be, an indictable purchaser does not pay. On' llm 3rd March 
[offeree, , and;: thefefprepactfotiab^^^ if private 1876, 0. sold to D., a broker, for «mIiscdoM'!(i 
^and”';pair|ictdar #iihage orn hi^ shown. To principals, eighteen casks of gum simdnte Iriiig 
warrant- ih^j-eburt, hoive^et,'. In .granting an at the docks, and signed a 'deliver v order in 
temh,or:ihterbe%^y favour of B. ' The delivery order was indoiwl 

t# ’pursue the by B.to B.& Co., his miilmfced iniiidiMk who 
course, these .naust deposited the same with the Imperial Bank m a 

, .’A' :■ .y A*' " ‘ , 

' ’ v'„‘ V ^ '"’’'7 ' ' 
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security for advances. On the 18th March the 
))ank lodged the order at the office of the docks 
■company in Leaderihall Street, with a request 
for warrants, and notice of the order having been 
lodged was sent to the long room ?it the dock 
house. On the same day D., having heard that 
B. & Co. had stopped payment, paid 0, for the 
.goods, and sent his clerk to the long room, who 
.arrived there before notice of the delivery order 
having been lodged by the bank had been re- 
ceived, and he, in the name of 0., applied for a 
warrant for the goods, which was made out and 
'delivered to him. G. subsequently indorsed the 
warrant to L., and gave him a second delivery 
'Order. On an action by the hank for a declara- 
tion that they were entitled to the goods : — Held, 
that under the circumstances G.’s lien as an un- 
^>aid vendor passed to D., and that the warrant 
in favour of C, having been obtained before the 
delivery order had been entered at the warrant 
office at the docks, D, was entitled to the goods. 
Imi)erlal Banlt v. Londim and St, Katharine 
Dock Co,, 46 L. J., Oh, 336 ; 36 L. T. 233. 

Manchester.] — An arrangement was 

made between W., R., and Gr., that W. , a manufac- 
turer, should consign cotton cloths to O. in Rangoon, 
paying him an inclusive commission. The goods 
were to be exported through R., who acted as 
shipping agent, and was to see to the goods being 
finished and packed, for which services he re- 
oeived a commission from G. A particular mark 
wms by arrangement betvreen the three parties 
adopted for the goods, of which some portions 
and the general arrangement were new, and 
other portions consisted of R.’s name and arms, 
and of a symbol which had formerly been used 
by G, After goods had been regularly exported 
Cor some years under this arrangement, W. ceased 
to send goods through R., and commenced ex- 
porting them to Rangoon through the agency of 
F., continuing to use the old mark, except that 
the name and arms of F. were substituted for 
those of R. At the same time R. commenced 
exporting other goods under the old mark. Cross 
actions were commenced for injunctions, in 
which R. set up an alleged custom in Manchester, 
giving the right to the trade marks to the ship- 
ping agent : — Held, upon the evidence, that no 
such custom existed. Rohmson v. Finlay, 9 Oh. 
B. 487 ; 39 L. T. 398 ; 27 W. R. 294. 

Held, also, that neither R. nor W. had any ex- 
clusive right to the use of the mark, and that 
both actions must be dismissed. Ib. 

A firm of merchants, formerly carrying on 
business at Calcutta, sued a firm at Manchester, 
who liad acted as their agents on commission for 
the purchase and shipping to India of Manches- 
ter goods, to have the settled accounts between 
the parties, extending back for a period of nearly 
twenty years, opened ; and to obtain repayment 
of certain alleged overcharges made by the de- 
fendants in their accounts with the plaintiffs. 
The defendants were charged with having 
bought goods at one price and invoiced them to 
the plaintiffs at an increased price ; that having 
been instructed to buy white goods, they pur- 
chased grey goods and got them bleached, charg- 
ing the plaintiffs more than the price of the grey 
goods plus the cost of bleaching ; that they had 
not credited the plaintiffs with the discounts 
.allowed to themselves ; that they had charged 
for insurances that they had never effected ; 
that they had sold their own goods to the plain- 
tiffs at a profit ; and that they had overcharged 

YOL* XIY. 


the plaintiffs in other ways. The main defences 
raised were, that the plaintiffs knew of the 
charges, and that they were in accordance with 
the custom of the Manchester trade, and that as 
regarded the insurances which had been charged 
for but not effected, the defendants had them- 
selves insured : — Held, that the plaintiffs did not 
know of the overcharges, and that there was no 
custom of the Manchester trade to make such 
overcharges. Willimuon v. Barbour, 50 L. J'., 
Oh. 147; 9 Gh. D. 629 ; 37 L. T. 698. 

— — Ignorance of — Liverpool.] — Evidence was 
admitted of a custom in Liverpool, that a lien on 
goods for a sum agreed to be paid there as 
freight continual Held, also, that where 
assignees of the bill of lading were resident in. 
Sydney, in New South Wales, and there was no 
evidence that they were acquainted with the 
local usage in Liverpool, such evidence of custom 
was not admissible for the purpose of explaining 
the effect of the memorandum in the bill of 
lading, or of showing the terms on which the 
goods were shipped, in the construction of such 
bill of lading. Miedbrodt v. Fitzainmi, The 
Bnergie, 44 L. J., Adm. 26 ; L. R. 6 R. 0. 306 ; 32 
L. T.‘579; 23 W. R. 932. 

Although a person who as principal em- 
ploys a broker to transact business for him in 
a particular market is bound b}^ the usage of 
that market, though unknown to him, provided 
the usage is one that merely regulates the mode 
of performing the contract, and does not change 
the intrinsic character of the contract, yet 
where the usage is one which gives the broker 
an interest at variance with his duty, as by 
converting him into a principal instead of a 
mere agent to establish privity of contract 
between two principals, such a usage is not 
binding on a principal who, being ignorant of 
the usage, employs a broker to whom the usage 
is known to perform the ordinary and accus- 
tomed duties belonging to the office or era.ploy- 
ment of a broker. The principal is not bound 
to inquire what the usage may be, or whether 
there is any particular usage affecting the 
market in which he proposes to deal. Bobm^ 
son V. Mollett, 44 L. J., 0. P. 362 ; L. R. 7 
H, L. 802. 

A Liverpool merchant employed brokers of 
London to buy tallow for him in the London 
tallow market. They having other orders, bought 
' in their own name a quantity sufficient to cover 
all their orders, and by letter they informed the 
merchant that they had bought on hi.s account 
so many tons ; but they did not mention tlie 
name of the seller. A few days after they sent 
him notice that they were ready to deliver to 
him so many casks of tallow in fulfilment or part 
fulfilment of his order, but they did not allude 
to any third party as the seller. He acknow- 
ledged the receipt of these notices without 
observation. There is a custom on tlio London 
tallow market for brokers when they receive 
orders to contract in their own names, and if 
their principals refuse to accept or deliver, to buy 
or sell against them, and charge them with. tli,e 
loss. The merchant was ignorant of this custom. 
On becoming aware of it, and of the mode in 
which his orders had been e.xecufced, 1 allow 
having in the meantime fallen, he refused to talce 
the tallow : — Held, that as the brokers were 
employed to act as brokers only, the custom 
which converted them into principals was in- 
consistent with the employment, and as the 
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merchant was ignorant of it when he gave his 
orders, he was not bound b}” the custom. Ih, 


Hire Purchase System.] — The custom of let- 
ting a piano out on hire under an agreement by 
which upon the payment of the price fixed for the 
jiurchase by monthly mstalments extending over 
a period of three years the hirer becomes the 
owner of the piano, and w^ich is known as the 
three years hire system,” is a well-established 
and good custom, and will, therefore, prevail to 
take a piano, hired under such an agreement, 
out of the order and disposition of the hirer on 
his becoming bankrupt. Ilattersley, Ex parte 
Mlanchard, 111 re, 47 L. J., Bk. 113: 8 Ch D 
601 ; 38 L, T. 619 ; 26 W. E. 636. 


' await the arrival of the overland mail, and on its 
receipt to dispose of the tea. Tic afiei’^s'ai’ds 
became bankrupt -Held, first, that I lie vefniors'. 
have a lien on the tea for the unpaid piuxliase' 
money; secondly, that an application to the- 
court for an order for sale is not improper or un- 
necessary ; and thirdly, that the letter is a. 
sufficient memorandum to entitle the vendors tc- 
costs, Twmingy Ex gjarte, CoIe,9. la re. 1 Mont,. 
H. & D. 691 ; 10 L. J., Bk. 60 ; 5 Jiir. 536. 


Wharfinger’s Certificate®.]— M^harfiiiger’s:. 

certificates were not documents of title, and their 
delivery passes no right to the goods:; and nO’ 
custom of trade can give them" the effect of 
warrants or documents of title as a.o'ainst vendors 

InPartMarTraaes-HopTrade.]-Aoustom, I m k 

that purchaseis of hops shall leave them upon 1 739, ; . 

^<>P"“ej'chant’s warehouse for re- j 

J ^ , , ... Interest allowed to Creditors in Bankruptcy- 

Contract Hecessary.J — There being a surplus of ' 
a bankrupt’s estate, interest allowed to creditors 


— — J.. u a lur re- 

sale, undistinguished from his stock, will not 
prevent them from becoming the property of 
the hop-merchant’s assignees upon his bank- 
ruptcy, as being in his possession, &c. T//ae/i~ 
thwaUe v. Cock, 2 iRose, 105 ; 3 Taunt. 487 • 12 
E. R. 689. , A*. 


Iron Trade.] — By the usage of the iron 
trade warrants for goods deliverable (f. o. b.) 
to A. B.,^ or their assigns, by indorsement hereon, 
aie considered to pass to the holders for value 
free from vendor’s lien. Merchant Baulking Co, 
ot London y. Phoenix Bessemer Steel Co . 46 

W^R ^457^^^ ' ^ 


Havy Agents— Custom of Merchants.]— 
By the statute 59 Geo. S, c. Ill, navy agents 
are entitled to make the usual charge for passing’' 
accounts before that act, and to charge commis* 
Sion on the full amount of pay without being 
Wn -lo money passing through their 

hands. The defendants having received a sum 
as returned premiums, without bringing it to 
account for many years and alleging that they 
awaited the final adjustment of average ■ ft 
y^as referred to the master to inquire whether 
thj were entitled to retain it, according to 
Tam. 7^^^“^ n^erchants. Brnrg y. Atkins, 


whereby^ the course of actual trading between 
the parties and settled accounts, interest was 
allowed for a certain credit. Accounts made in> 
and delivered from time to time, upon that foot- 
mg, held good evidence of a contract for thr- 
purpose. Ro aUegation of proof of any gerierar 
custom of trade, could, however, have had that 
effect ; nor anything short of actual evi<ience of 
contract between the parties. Ckamjjum, Ex- 
parte, 3 Bro. C. C. 436. 


6. Trade SECEiiiT. 


rp to Rule against Restraint of 

iraae.j Tsot against public pollcv ih.-n' trader 

sells secret in trade, and rostro-in.s 'liiiiHi-U ....iit.: 
rally from_ use of it Vrymi v. If 7; j 
&im. & b. / 4 ; 1 L. J. (o.s.) Ch. 42. 

A covenant in restraint of trade, althonrfi it is 
unrestricted in respect of spice, ia !va.iii>ii(i!o 
and therefuro pood in Law, if ir relate', to the td- 




by the sale. Moftatt 
Mont. ,B. ^ X),, 202 ; 4 Jnr. 859. 


_ Tea Trade.]— Teas are sold, to be paid 
for at appointed days, the sales being litde 
according to the custom of the trade, u^erebv 
the goods, when sold, are left as pledge for fuU 
payment with the vendor, who in c^e of non- 

loss to the original purchaser. The purchase 
money is not paid at the appointed time : the 
purchaser hecomes bankrupC and the Vendor 
having sold part of the teas before the fiat and 
the r^t afterwards, gives the estate credit for 
the clear proceeds of the sales .-—Held that 
although there was no delivery of the goods the 
^ binding contract within the 
statute of frauds, and that the , vendors were 


1 1 viuiii tne. vem 

entitled to prove for ffie residue of the Durch'iqo 

m{ mp.v ntt 4.1 1 . X B cause 

Exparte, 


.J.. *.v« jf nc wur. 

•'Ifthi'" >! to 


warrants in tw; 


'Communication of— When Restrained/]— 
Injunction to restrain a tlefvodnrit iVum viiin- 
mumaitmg certain recipes fr»r mvdichm^, ami 
vending them, granted, on the grouud iLut he 
had obtained a knowledge of the mode of ru'e- 
t^em by a breacTi of trust, roea/t v 
n myard, 1 J. & W. 394 ; 21 11 ‘R, HM " ' ' 

Qnmre, whether a court of equitr. In the 
exercise of its jurisdiction to decree Hie specific 
performance of an agrecinont, can infr-rb-r** bv 
injunction to resfrain a party from 
a secret in metllcirie which is unurafoavd b? 
patent. In this case an injunction, which had - 
been granted ior that and other pnrpivwK, was 

(an infant) denying the facis of the ns 
representeci by the iilarnttiFs aflidavlt |« sfipiN^rl 
of the injunction, and n|Km the ground that' 

W7r alleged imimtkml 

WtihamsY, Jhiimms, 3 Mcr. 157] 17 II. li m 
."ihe court ■■■ does- not"' Tceognlsn''''|irO!'ieidv''^^ "" 

unpetented articles, md wilfnot ImS tl 
spurious articles, thougli 

^ 

by 

of that othw 

person. Where B. inixm,iecl and sold a seoMfe 
medwme called cMorocljae^ mi IX »l?eitlwci . 
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a spurious imitation of it as the original 
ehlorodyne,” and the evidence slio wee! that Id’s 
article was not mistaken for B.’s, but only that 
F. was taken to be the first inventor : — Held, 
that B. was not entitled to an injunction to 
restrain F. from issuing such advertisements. 
JJnnvne\\ Freeman, -1- N. K. 476 ; 12 W. K. 305. 

An iiijiincrion granted to restrain the use of a 
secret in the com[>oLinding of a medicine not 
being the subject of a [)ateiit, and to restrain the 
sale of such medicine, by a defendant who 
acLiuired a knowledge of the secret in violation 
of the contract of the party by whom it was 
conimimicated, and in breach of trust and con- 
fidence, 'Mori mil v. Moat, 9 Hare, 24 L Affirmed, 
21 L. J., Ch. 248 ; 16 Jur. 321. 

A plaintiff not having the privileges of a 
patentee may have no title to be protected in 
the exclusive manufacture and sale of a medicine 
against the world, but he may, notwithstanding, 
have a good title to protection ' against the 
particular defendant. J/;. 

The case of a secret acquired- by a breach of 
faith or confidence, but communicated to a 
purchaser for value, without notice of any obliga- 
tion affecting it, distinguished from that of a 
partjr whose claim of right to use the secret is 
that of a volunteer. Ih, 

The court, in interfering in such cases, upon 
the grounds of faith or confidence, fastens upon 
the conscience of the party and enforces the 
obligation against him as it enforces, against a 
party to whom a benefit is given, an obligation 
to perform a promise upon the faith of which the 
benefit has been conferred, semble. It. 

In June, 1823, Morison, the sole inventor and 
proprietor of a medicine not protected by patent, 
upon the occasion of entering into partnership 
with Moat as manufacturers and vendors of the 
medicine, for the purposes of the partnership 
communicated to the latter the secret of com- 
pounding the medicine. By the partnership 
deed either partner was empowered to introduce 
another partner, by deed, to be attested by the 
other ; and by mutual bonds of even date, 
Morison bound himself not to communicate the 
secret of compounding the medicine to any 
person, except a partner so introduced ; whilst 
Moat bound himself not to communicate such 
secret to any person whomsoever. Morison 
afterwards introduced his sons, the plaintiffs, 
into the partnership ; and Moat, shortly before 
his death, in breach of his bond, communicated 
the secret to the defendant, his son ; and then 
by deed, duly attested by Morison, appointed 
the defendant his successor in the partnership. 
Shortly after the death of Moat, the defendant 
joined Morison and the plaintiffs, who were 
ignorant that he had obtained a knowledge of 
the secret, in executing a partnership deed, 
containing a clause declaring the defendant a 
sleeping partner, and another clause, by which 
the partners covenanted not to divulge the secret 
of compounding the medicines to any person 
whomsoever. The defendant also afterwards 
executed deeds reciting that the sole property 
in the secret was in Morison. Morison after- 
wards died, having by will bequeathed his 
property in the secret to the plaintiffs. After 
the determination of the partnership the defen- 
dant made use of his knowledge of the secret 
communicated to him by his father, in manufac- 
turing medicine, which he sold as the medicine 
originally manufactured by Morison, Upon the 
application of the plaintiffs the court granted an 


injunction restraining the defendant from sell- 
ing, under the title, or designation of “ Morison’s 
medicine,’’' any medicine man iifacturcd by tlie 
defendant ; and also from compou riding any 
medicines according to the secret mentioned in 
the plaintiff’s bill, and from in any way making 
use of such secret. ' JA 

Secret obtained by Fair Means— Misrepre- 
sentation as to Article Sold.] — Any person who 
by fair means has gained the knowledge of a 
trade secret may after the death of the original 
inventor, make and sell the article under the 
name of the original inventor, provided such per- 
son does notliiiig to induce the public to believe 
that the article sold by him is made by the 
successor of the original inventor. But he must : 
not assert that his is the onl}^ genuine article, or 
suggest that the article manufactured by the 
successors of the original discoverer is spurious. 
Janm Y, James, 41 L. J., Oh. 353 ; L. E. 13 Eq. 
421 ; 26 L. T. 56S ; 20 W. E. 434. 

A member of the family of E. J., the original 
inventor of a secret preparation, having by fair 
means become possessed of the original receipt, 
made and sold the article by the name given to- 
it by the original inventor, under the signature 
of E. J., his own name being E. E. J. : — Held, 
that he was not entitled, as against the successor 
of the original inventor, to sell the article under 
the signature of E, J. singly or to represent that 
his was the only genuine preparation. IK 
Joseph Thoriey for many years manufactured 
and sold extensively an article called “ Thorley’s. 
Food for Cattle,” made according to a reci'pe 
communicated to him and not known to the 
public, and down to his death he was the only 
person who made it. His executors continued 
the business. Shortly after his death a com- 
pany was formed by other persons, under the 
name of J. W. Thorley’s Cattle Food Company, 
in which J. W. Thoriey, a brother of Joseph 
Thoriey, took a 1.?. share. J. W. Thoriey had 
been employed by Joseph Thoriey, and ‘knew 
the secret of the manufacture, and was employed 
by the company to conduct it. The com}>any 
sold the same article under the name of “ Thor- 
ley’s Food for Cattle” ; — Held, that the company 
were not at liberty to use the name “ Thoriey’s 
Food for Cattle” unless they took such pre- 
cautions as would prevent purchasers from 
supposing that the article sold by them was 
manufactured at the original establishment of 
Joseph Thoriey. Massani v, Thorleifs Cattle 
Food Co,, 14 Ch. B. 748 ; 41 L. T. 543*; 42 L. T. 
851; 28 W. E. 066. And see S. C, 46 L. J., 
Ch. 707 ; 6 Ch. B. 574 ; 36 L. T. 848. 

Articles falsely Eepresented to be Made 
according to Secret Eeclpe of Plaintiff.] — An 
article, the secret making of which 'was known 
only to one maker, had acquired a trade name. 
An injunction was granted, restraliung the 
application of that name to o. different article 
of the same class, so as to induce the belief that 
it was the plaijititFs artick.*., Sim/ert v. Find- 
later, 47 L. J., Ch. 233 ; 7 Ch. D. 801 ; 38 L. T. 
349 ; 26 W. R. 459. 

The plaintiff manufactured a fluid wdiich he 
sold under the name of “ Aromatic BittersT 
and it was described by this name upon the 
wrappers of the bottles in which it was sohi 
ft became, however, giuicrally known in the 
market by the name of ‘Alugostura BittersA 
it having been originally manufactured at i the 
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town of Angostura, in Venezuela. The name of y. Ourrie, 42 L. J., Ch. 130 ; L. R. 5 H. L. 508 : 

this town was afterwards, by a deci'ee of the 27 L. T. 393. Reversing 18 W. B. 942. 

state, changed to Ciudad Bolivar. After this The name of a manufactiirer, or a sj^stem oi 
change had taken place, the defendant began to numbers adopted and used by him in order tc 
manufacture in the same tovwi a different fluid, designate goods of his make, be the subject 
which he at first sold under the name of “Aro- of the same protection in eqmty as an oixlinary 
matic Bitters,” but, having been restrained in an trade mark, Ainsworth v. 35 L. J., 

English colony from using that name, he adopted Ch. 352 ; L. R. 1 Eq. 518 ; 12 Jur. (N.S.) 205 ; 14 
the name, “Angostura fetters,” and placed it L. T. 220; 14 W. R. 363, 

upon the wrappers of his bottles, also registering ^ ^ m , 

his wrapper at Stationers’ Hail. His wrappers r- • Eight of Outgoing Partner to use Trade 

were very similar to those of the plaintiff, but B.. an outgoing partner, claimed thar. 

they contained a statement that the fluid was by the terms nf the cleed ot dissolutio between 
prepared by the defendant. After this the himself and L., he was entitled to man nlaeture 
plaintiff adopted the name “Angostura Bitters,” ^ particular article from an originai recipt.*,^ tlie 
and placed it upon his wrappers, and he brought property of the late partnership, aiid to sell it as 
an action against the defendant, claiming an in- ® ” prepared by B. : .Held, that lie was 

junction to restrain him from imitating the entitled to use the old trade name of the article 
plaintiff’s wrappers, and from using the name trade mark, and to have it registered, 

“Anp'ostura Bitters.” At the time when the although identical with that of the successors of 



105 


TEADE AND TEADE MAEK, 


106 


A trader may establish a trade mark by the 
use of a crest,” and anything which amounts 
to an imitation of the crest as a trade mark 
would be restrained by the court. But the use 
of a different crest by another trader, if not 
accompanied by other indicia to make it a 
colourable imitation of the trade mark of the 
plaintiff, will not be restrained. Bear Ay. Turner. 
13L. T/74G. 

Title of Book.]~~There may be a trade mark 
in a title of a book, and an action for fraud will 
lie against a person using the title of a book 
already published for the purpose of passing off 
such book as that of a former author. Dicks y. 
Yates, 50 L. 0., Ch. 809 ; 18 Ch. D. 76 ; U L. T. 
660— C. A. 

Mere Description — “ Nourishing London 
Stout.’’] — An adjective, merely describing the 
quality of a manufactured article, will not be 
protected bv the court as a trade mark, llaqgeit 
Y. Findlater, 43 L. J., Ch. 64 ; L. R. 17 Eq. 29 ; 
29 L. T. 448 ; 22 W. E. 53. 

Therefore, when the plaintiff, w^ho dealt in 
malt liquors in London, sold stont, which was 
subjected by him to a particular treatment, 
under the name of Nourishing London Stout :• — 
Held, that he w^as not entitled to an injunction 
restraining the defendant from selling stout 
under the name of Nourishing Stout. I b. 

Filter.] — 0., a patentee of a filter, after 

the expiration of his patent, sold filters marked 
“ C.’s patent filter.” W., a rival manufacturer, 
sold filters made according to the expired patent, 
marked “C.’s patent filteiv manufactured by 
■W.” : — Held, to be no in fringeineiit of C.’s trade 
mark. Held, also, that the label was not a trade 
mark, but only a description of the article sold. 
Clieccvin V. Walker, 46 L. J., Ch. 686 ; 5 Ch. D. 
850 ; 37 L. T. 300— C. A. S. 0., 36 L. T. 938. 

Liebig’s Extract of Meat.”]— In 1847 

Baron von Liebig discovered and published a 
process for making an extract of meat. The 
extract was made extensively at the Eoyal 
Pharmacy, Munich, and sold there, with the per- 
mission of the baron, as Liebig’s extract of 
meat from 1861 to 1864. It became generally 
known in Germany and other countries, 
and the term Liebig's extract of meat 
became used as a term of art in scientihc 
treatises. In 1864 Baron Liebig gave the ITray 
Bentos company the right of using his name in 
connection with the extract of meat manufac- 
tured by them. In 1864 a company bought the 
business and property of the Fray Bentos Com- 
pany, and by a deed-poll, dated the 12th April, 
1866, the baron granted to the plaintiff company 
the exclusive right and privilege to use his name 
in connection with the extract manufactured by 
them. The defendants, who had previously sold 
extract manufactured by the Fray Bentos Com- 
pany, in 1866, began to sell as “ Liebig’s extract 
of meat” an extract manufactured by Mr. 
Tooth, in Australia, after Liebig's process. 
On a suit being instituted by the plaintiff com- 
pany to restrain the defendants from so using the 
name Liebig's extract of meat ; — Held, that the, 
term having been used as a term of art to desig- 
nate a well-known process long befo)-e 1861, the 
defendants were fully justified in using it, and 
the bill w^as dismissed with costs. Zlebtg's 
Extract of Meat Co. v, Sanhury^ 17 L. T, 298. 


Patent Plumbago Crucibles,] — The plain- 
tiffs purchased from a firm established in 
the United States knowledge of a secret mode of 
making crucibles, wLich had acquired a repu- 
tation in America as “ Patent Plumbago Cru- 
cibles,” although the process never had been 
patented ; — Held, that they could not maintain 
a bill to restrain others from pirating this desig- 
nation. Morgan v. M^Adam, 36 L. J., Ch. 228. 

Words “ Prize Medal. ”]^ — The persons to whom 
prize medals have been awarded by the Com- 
missioners of the International Exhibition have 
not ipso facto any special property in the nature 
of a trade mark in the words “ prize medal.” 
Therefore, where a person who had not 
obtained such a medal issued his goods with 
labels affixed to them bearing the words 
“prize medal, 1862,” the court refused to 
interfere at the instance of a person wdio had 
obtained such a medal. Batty v. Mill. 1 H. <Sc 
M. 264 ; 2 N. E. 265 ; 8 L. T. 791 ; 11 W. E. 745. 

Affixed to Article or Cover.] — ^A trade mark 
need not be actually affixed to the article. It is* 
sufficient if the trade mark is on the cover or 
wrapper in which the article is sold. Jay v.. 
Ladler, 40 Ch. B. 649 ; 60 L. T. 27; 37 W. E.,, 
505. 

Property in Trade Mark.] — Property in a trade ; 
mark is the right to the exclusive use of some^ 
mark, name or symbol in connection with a par- - 
ticixlar manufacture or vendible commodity.. 
Leather Cloth Co. v. American Leather Cloth 
Co., 11 H. L. Cas, 523 ; 35 L. J., Ch. 53 ; 11 Jur.. 
(N.s.) 513 I 12 L. T. 742 ; 13 W. E. 873 ; 6 N. E. 
209. 

An element in the right to property in a trade; ^ 
mark is the fact of the article to w^hich the 
stamp or mark is affixed being in the market as 
a vendible article, with a stamp or mark, at ■ 
the time wffien it is imitated. M^ Andrew v. 
Bassett, 4 Be G. J. & S. 380 ; 4 N. E. 123 ; 33 
L. J., Ch. 561 ; 10 Jur. 550 ; 10 L. T. 442 ; . 
12 W. E. 777. 

There is no property in a trade mark, but a . 
person who has been in the habit of using a par- 
ticular mark may prevent other persons from 
fraudulently taking advantage of the reputation 
which his goods have acquired, by using 'his. 
mark in order to pass off their goods as his, to- • 
his injury. CoUbis Co. v. Brown, 8 K. &; J., 
423 ; 3 Jur. (N.S.) 920 ; 5 W. E. 676. S. P., , 
Boulnois Y. Peake, ante, col. 75. 

Charles I, having granted a charter to the- 
cardmaker’s company to use the mogul stamp on 
cards, plaintiff, suggesting a sole right, as having ■ 
appropriated it to himself conformably to the ■ 
charter, moved for an injunction to restrain, 
defendant ; but lord chancellor refused it. ThC' 
objection of the defendant taking away the* 
plaintiff’s customers by using the same mark 
(the mogul stamp on his cards) is of no move 
weight than if one innkeeper should set up the 
same sign as another. But a cloth-worker may 
maintain an action against another of the same 
trade for using his mark, where it is done with a 
fraudulent design to put off bad cloths, or to 
draw away customers. The court however, will 
never establish a right claimed under a eliarter 
only from the crowm, unless the right has been 
first tried at law% Blanoliard v. Bill, 2 A tk. 4S-L 
There is no exclusive right in a subject, not; 
protected by patent, to prevent sale by another 
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person under the same titie, not assuming the 
name and character of the plaintiff, Cmiham 
Y: Jone^, 2 V. & B. 218 ; 18 11. E. 70. 


13. wiaat; is iniringremen-c. bottles. The bottles only cost them l.s‘, %d. per 

Colour cannot he Considered.] — In decid- dozen. The defendant, who had been a customer 
ing the question of piracy of a trade-mark, of theirs to some extent, being jisked for a dozen 
the colour of the marks cannot be taken into of soda water by the plainrilis agent sent lor 
account, and the only test is a comparison of the that purpose, supplied twelve bottles, seven uf 
uncoloured diagrams. Nuthall y. Vining, 28 w'hich were not stamped in the glaas with tlie 
ly. B, 830-—C. A. plaintiffs’ name, and about which no deceit or 

mistake could arise. The remaining iive hot th.;s 
Where Difference Eeasonahly Evident.]-— so supplied bore the plaint iffV name on the 
Where, in a stamp used by the defendant as a glass, and had been originally made and sii}.p]it^ I 
trade-mark, the form of the printed words, the by the plaintiffs, but to whom in particular did 
words themselves, and the pictured symbol intro- not appear. The labels on all the bot tles so sold, 
d need among them, so much differed from that were similar in colour to the plaintiffs’ labels, 
of the plaintiffs, that any person with reasonable and had a royal crown, but had not the plaint dls’ 
care and observation must see the difference, and name on them. The water was not the [tlaintiffs' 
could not be misled into taking the one for the water. They, on such purchase, without aski, ug 
other Held, that there had been no infringe- for any explanation, filed a bill for an injimclinu 
ment. Leather Cloth Co. v. American Leather to restrain the use, or vending, by the defendant. 
Cloth 61?., 6 K. E. 209 ; Jl H. L. Cas. 253 ; 35 of the plaintiffs’ bottles generally, and obtained 
L. J., Ch. 53 ; 11 Jur. (N.s.) 513 ; 12 L. T. 742 ; an ex parte injunction Hold, that the ex pane 

13 W. E. 873. And see S. 61, 4 De Gr. J. k. S. injunction must be dissolved with costs, the 

137; 2 H. E. 481 ; 3 H. E, 264 ; 33 L. J., Ch. court being of opinion, upon the evidence, that 

199 ; 10 Jur. (K.s.) 81 ; 9 L. T. 558; 12 W. E. the defendant was not shown to have used ilie 

.289. bottles either with an intention, or so as, in fact. 

to mislead the public. Welch v. Knoit. 4 K. & J. 
Whexe Acts Likely to Mislead.] — The test of 747 ; 4 Jur. (x.s.) 330. 
the infringement of a trade-name or trade-mark But the use of such bottles, so as in fact ti,? 
is whether the acts alleged as an infringement mislead the public, although uniiirentionaHy, 
are likely to mislead the public into dealing with would be restrained. Ih. 

the alleged infringer under the belief that they It is a serious error to allege, in a bill to re- 
are dealing with the person who first used the strain the improper use of a trade-mark, that the 
name or mark. Lee v. Haley ^ 39 L. J., Ch. 284 ; trade-mark complained oi; is ^“similar,” when ft 
L. E. 5 Ch. 155 ; 22 L. T. 251 ; IS W. B. 242. is in fact the same, or vice versa. Lh. 

The doctrine of the court on this point will 

not be restricted by any technical rules as to the Sale of Goods calculated to deceive. '‘■—If a 
name or mark in which the tradesman has pro- person sells his gouds with the inteidion ml 
perty. Ih. deceiving purchasers and of iiidrtciiig them to 

When a name denotes a special article to per- believe his coods are the goods of anVtther. this 
■sons in a particular trade, but is used vaguely by is actionable, and cmUlcs ihc Intiw tu *•« cuver 
persons not in the trade, it is not a misdescrip- nominal damages. eve:i liiough nu-pec;al dmauee 
tion to sell by that name, to persons not in the is proved. If "an tirriele ha- ac.pnred a di-ilyx'- 
trade, articles popularly included under the tive meaning in the trade. Cimuvet log it wirli a 
name, but not strictly within the meaning of the particular person's manuf-acituv, and a.nHjher >o 
wo,rd as used in the trade. Jh. advertises or describes, or makes up his go^^ds as 

to lead purchasers ti> believe, or tu create a 
Where no Proof that Public Deceived.]— In probafoilitv of their bellevin-, tlmt ihev aivt 

1884 the defendants, w^ho were brewers, and who buying the goods uf the former, when in fact 
had no knowledge of the plaintiffs’ trade-mark they arc buying the goo«ls of the latter paiui this 
registered in 1879, designed as a trade-mark for though there Is no intcniiija to deceive aral no 
their beer a label consisting of a picture of special tlamage proved), a court of equity will 
'‘John Bull ’’similar to the plaintiffs’ picture, grant relief hv wav oi innmotU^ih The Hunt iu- 
and containing the words “John Bull, regis- lent intention is okeiitiai in the first ease; h k 
tered.” The defendants’ label w^as registered at unnecessary in the second. IlMacag v. 
Stationers’ Hall under the Copyright Acts. In tham Hem}; Sptmum Cth, rUS92] 2 Q. 

1885 the defendants applied to have their label 67 L. T. 301—0. A. " 

registered as a trade-mark. The plaintiffs 

opposed, and the, defendants’ application was Kame calculated to Deceive.] — The f.huntftTs 
refused. The defendants, nevertheless, still con- registered the word “ ” 1is a trade mark, 

tinned to sell their beer bearing the above-de- under the Patents, De^iguH utid Tradr Shirks 
scribed label Held, that the defendants’ label. Act, 1883, for gornls umuhMured and smU bv 
taken as a whole, was an infringement of the them. The i'lefendant advertisinl and >uld nn-ior 
plamtiffs’ registered trade-mark, and that the the name of “ Comii-,8anims ” anicic-. .ff a 
plaintiffs were enritM to an injunction,^ although similar nature to those luaiuifucl ured by die 
there.was Ao., proof ]that any of the public had plaintiffs : — Held, that tlm word ruiopted by the 
TO6n deoeiv^.^, 4 . defendant so resembled the plain tlfiV' tnultMi'iark 

M as to' be calculated to deceive and inBIwuli and 
jiost, oofs, roM* ^ _ that, therefore, an inieiiociitorv iniiiiietkin Hnwi 
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plaintilTs’ tmde-mark. SanUas Co. y. Co)uIy, 56 
i. T. 021. 

A manufactiirer who has produced an article 
-of mcFchaiidise, e.^. a new pattern of cloth, and 
.applied to it a particular fancy name, and sold it 
with a particular mark, under which name and 
'mark it has obtained currency in the market, 
;acqiiires an exclusive right to the use of such 
name and mark, and is entitled to restrain all 
other persons from using such name and mark 
lo denote articles similar in kind and appear- 
ance, although he may have no exclusive right 
•of inanufaeturing the article. Jlirst v. Denham, 
41 L. J., Ch. 752; L. E. 14 Eq. 542 ; 27 L. T. 

If the use of such name and mark, by any 
■other person than the first inventor, has been 
.adopted for the purpose of selling goods of an 
inferior quality, though of similar external 
.appearance, so that purchasers may be misled 
into the belief that they are buying the goods of 
the first inventor, the injury to the first inventor 
is one for which he is entitled to compensation 
in damages, and relief by injunction. Ib. \ 

The respondents were long-established brewers 
.at the town of Stone, in Staffordshire, and their 
ales had long been known in the trade as “ Stone 
Ales.” The appellant had recently established a 
brewery at Stone, and the courts below came to 
the conclusion that he intended to use the name 

Stone ” in connection with his own ales in such 
a way as to lead to the belief that his ales were 
tho.se of the respondents. Injunction granted 
restraining the appellant from “ carrying on 
the business of a brewer at Stone under the 
title ‘Stone Brewery’ or ‘ Montgomery’s Stone 
Erewm’y,’ or under any other title so as to repre- 
^sent that the defendant's brewery is the brewery 
of the plaintiffs, and from selling or cansing to 
be soldj any ale or beer not of the plaintiffs’ 
manufacture under the terms ‘ Stone Ales ’ or 

Stone Ale,’ or in any w’ay so as to induce the 
belief that such ale or beer is of the plaintiffs’ 
manufacture, and from infringing the plaintiffs’ 
registered tratie marks or any of them.” Mont- 
^omery v, Thom2)son, 60 L. J., Gh, 757 ; [1891] 
A. C. 217 ; 64 L. T. 748 ; 65 J. P. 756— H. L. 
<E.) 

Device on La'beL] — The plaintiffs and the de- 
fendants were bottlers of beer for export. The 
plaintiffs’ label consisted of a bulldog’s head on 
.a black ground surrounded by a circular band on 
which were tlie ■words “ Eead Brothers, London. 
The Bull Dog Bottling.” The defendants’ label 
irepresented a rough terrier’s head on a black 
.eroLind surrounded by a red circular band on 
which were the words “ Celebrated Terrier 
Bottling, E. Eichardson.” The plaintiffs’ beer 
w'as well known in the colonies as the “ Dog’s 
Head” beer, and they alleged that the defen- 
dants, by exporting to certain colonies beer with 
the terrier’s head label, led to their beer being 
substituted and taken for the plaintiffs’ beer : — 
Held, that the plaintiffs were entitled to an 
interim injunction restraining the continuance 
of the terrier’s head in the label on the bottles of 
beer exported to such colonies by the defendants. 
Head V. Illehardson, 45 L. T. 54 — C. A. 

Though there is no copyright in a trade-mark, 
a manufacturer who has adopted a trade-mark, 
in order to designate some particular article as 
made by him, has a right to the assistance of a 
•court of equity to prevent anyone from so using 
the same, or any similar ' mark, as to induce 
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purchasers to believe, contrary to the fact, that 
they are buying that particular article to which 
the mark was originally applied. Farina v. 
Silverloch, 6 De G. M. &; G. 214 ; 26 L. J., Ch. 
11 ; 2 Jur. (N.S.) 1008. 

B. &; Co. for many years affixed a label or a 
trade-mark to the bottles in which their ale 
was sold. D. &; Co. adopted a label bearing a 
general resemblance to that of B. & Go., but 
differing from it in several particulars. Bill ].)y 
B. & Co, to restrain D. & Co. from using vsucii 
label dismissed with costs. Das‘A‘ y. Daiobtr, 19 
L. T, 626. 

Where the plaintiff attached to wire manu- 
factured by him tallies marked with an anchor, 
and the defendant attached to his manufacture 
similar tallies marked with the device of a crown 
i and anchor : — Held, that the plaintiff rvas 
; entitled to an injunction. Fdelstun v. FdeUton, 

: 1 De G. J. & S. 185 ; 9 Jur. (N.S.) 479 ; 7 L. T. 

I 768 ; 11 W. R. 328. 

A defendant sold tobacco-pipes packed in 
boxes or cases, upon which were labels or 
descriptions of a similar character to those of 
the plaintiff, using the plaintiff’s name as being 
the real manufacturer, the defendant having a 
person in his employ of that name : — Held, that 
such colourable imitation and use of the labels 
and descriptions could be restrained by injunc- 
tion. Sjuthorn v. Reynolds, 12 L. T. 575. 

A defendant was restrained from selling or 
exposing for sale, fireworks, not manufactured 
or sold by the plaintiff, in boxes bearing the 
plaintiff’s labels. Barnett v. Leicehars, 13 L. T. 
495 ; 14 W.E. 166. 

Introduction of Hew Article under known 
Hame — Right to Hame.] — Where A. introduces 
into the market an article wdiich, though pre- 
viously known to exist, is new as an. article of 
commerce, and has acquired a reputation there- 
from in the market by a name not meri-dy 
descriptive of the article, B. will not be per- 
mitted to sell a similar article untlcr the same 
name ; and this, although the peculiarity of the 
name has long been in common use as applied to 
goods of a different kind. y. Bustard, 

i Hem. & M. 447 ; 9 L. T. 199 ; 11 W. E. 1061. 

If the goods of a trader have acquired in the 
market a name derived from a part of the trade- 
mark wdrich he affixes to them, a rival tradei* is 
not entitled to use a ticket which is likely to 
lead to the application of the same name to his 
goods, even though that name is not the oTily 
name by which the goods of the first trader 
have been known, or though it has been always 
used in conjunction with some other worcls. 
Johnston v. Orr-Ewlng, 51 L. J., Ch. 797 ; 7 
App. Cas. 219 ; 46 L. T. 216 ; 30 W. E. 417— 
H. L. (E.) 

Secret or Patent Process.] — An article, 

the secret making of which was known only to 
one maker, had acquired a trade name. An in- 
junction was granted, restraining the application 
of that name to a different article of the sauie 
class, so as to induce tlie belief that it was the 
plaintiff’s article. Sleqert v. Flndlatisr, 47 
L. J., Ch. 233 ; 7 Ch. DJ 801 ; 38 L. T. 349 ; 26 
W. E. 459. 

The maker of a secret preparation or of a 
patented article may while the secret remains 
imdisoovered or the patent is unexpired obtain 
an injunction to restrain the sale of goods of a 
different , kind passed off under the mime by 



Using Patented lockplates to Inferior EifLes,] 
—The plaintiff was a guimmker, who manufac- 
tured rifles, purchasing some of the different 
parts from various makers, and putting them 
together to form a complete rifle, which after 
having been viewed and approved by him, m-as 
stamped with his name and trade-mark on the 
lock plate , as a guarantee that it had been ex- 
amined and approved by him. He also fitted to 
the rifles levers manufactured by himself, for 
which he had taken out a patent, and thCvse 
levers tvere also marked with his name. The 
plaintiff’s rifles so marked with bis name had a 
great reputation. He- supplied rifles so marked 
^dfu^rjante^byhim to the gmmmm%ahd 
^jwbeU' they became unsuitable for government 
purpp^,^they wete taken to pitces.and some of j 




which the preparation or, article is knowm. 
lAdcell v. Birminqlia'Di Vinegar Brewery Co., 
[1801] 3 Ch. 449; 13 E. 153; 71 L. T. 393. 
Affirmed in C. A., 13 E. 164, n. 

From 1860 to 1893 the plaintiff alone had 
sold a sauce called “Yorkshire Eelish.” At the 
latter date the defendants put upon the market 
a sauce which was altogether different from the 
plaintiff’s sauce and sold it under the name of 
their “ Yorkshire Eelish : ’’—Held, that though 
tlie general appearance of defendant’s labels 
and wrappers w'as different from those of plain- 
tiff, they had not taken sufficient precautions to 
prevent customers being misled, and that an 
interim injunction must be granted. Jh. 

The inventor of a sauce gave it the name of 
the Licensed Victuallers’ Eelish, and designed a 
trade-mark for labels on the bottles containing 
it, and employed his son to sell it. He per- 
mitted liis son to describe himself in his circulars 
and invoices as the sole proprietor of the sauce. 
Tfle son became bankrupt and his trustee sold 
his interest in the sauce and its trade-mark to 
the plaintiff', who sought to restrain the inventor 
from infringing the trade-mark. The plaintiff 
did not know the defendant’s receipt, but made 
a sauce which the "svitn esses deposed to be iin- 
distiiiguishable from the defendant’s : — Held, 
that a trade-mark could not exist in gross, aiui 
that as the plaintiff did not know the receipt for 
the original article, he could not have a ri^ht to 
afiix the trade-mark to a sham article for the 
purpose of imposing on the public. Cotton v. 
Cillard, 44 L. J., Ch. 90. 

Joseph Thorley for many years manufactured 
and sold extensively an article called “ Thorley ‘s 
Food for Cattle,” made according to a recipe 
communicated to him and not known to the 
public, and down to his death he 'was the only 
person who made it. His executors continued 
the business. Shortly after his death a company 
was formed by other pei’sons under the name of 
J, W. Thorley’s Cattle Food Company, in winch 
J. W. Thorley, a brother of Joseph Thorley, took 
a Lv. share. J. W. Thorley had been employed 
by Joseph Thorley, and knew the secret of the 
manufacture, and wms employed by the com})any 
to conduct it. The company sold the same 
article under the name of “ Thorley’s Food for 
Cattle ” : — Held, that the company were not at 
liberty to use the name “ Thoiiey’s Food for 
Cattle ” unless they took such precautions as 
would prevent purchasers from supposing that 
the article sold by theni was manufactured at 
the original establishment of Joseph Thorley. 

v. Thorley' s Cattle Food Co., 14 Ch, H. 
748 ; 42 L. T. 851 ; 28 W. E. 966— C. A. 


the parts mutilated and sold as old stores. TIj© 
defendant bought some of these old stores,^ in- 
cluding levers and lockplates ■with the plaintiff s- 
name "and. trade-mark upon them, and litted 
them to old rifle barrels, which ha<l been cufl 
down to the size of carbine barrels, and w^’cre* 
not suited to the action which formed part of 
the rifles as passed and guaranteed by the plain- 
tiff. At this time his patent for the levoj’S had 
expired Held, that the defendant might be- 
restrained from making and selling such ffreanns. 
B.icliards v. Williamson, 30 L. T. 746 ; 22 AV . E,. 
765. 

Particular Cases — Medicine,] — The })Iaintiff 
invented and sold a medicine" under his ow'n. 
name. The defendant also made and sold a, 
similar medicine, and on his labels he used the 
plaintiff’s name and certain certificates given of 
the efficacy of the plaintitfs medicine in sueli an. 
ingenious manner as primd facie, though not in 
fact, to appropriate and apply them to his ow'n 
medicine ; — Held, that although there w'ere other 
differences in the mode of selling, the proceeding 
was wrongful, and the defendant w'as restrainet! 
by injunction. Franlis v. Weaver, 10 Beav. 291. 

Omnibus.] — Injunction granted to restrain 

the defendant from running an omnibus having; 
upon it such names, wmrds and devices as to 
form a colourable imitation of the words, names,, 
and devices on the omnibuses of the plaintiffs.. 
lOi-utt V. Morgan, 2 Keen, 213. 

Watches — Foreign Characters.] — Tnjime- 

tion to restrain a party from making xind sending 
to Turkey wnitches having the plaintiffs name or 
the word “warranted,” engraved tliercon in 
Turkish characters, in imitation of plaintiff's- 
watches. Cont v. AJejdoghi, 6 Beav. 6tt, n. 

A man cannot acquire a property merely in a 
name or mark. I h. 


“Ethiopian ” Stockings.] — A, anti ,B, filed: 

their bill, alleging a right to a trade mark itj the 
word “ Erliiopnui '■ upuii blacdi cotton sfockimrs^ 
acquired by A. and a ftniner partner, rkvoa-ed., 
praying an injunction and account of 
Defendants denied plaintiffs' right to th.o murh 
as a trade mark, stating that otljcr parties usuii 
the wor<I prior to A. and his partner, hut nd- 
mlticcl tliat tliey (defendants} had copied the; 
mark from plaiiuiffs' stt*ckiiigs. and denied* any 
fraudtffenr intent in dtang. The evidence as. 
to plaintiffs' right to the mark as a trade mark 
was very inisatisfactory : — Held, refusing a 
motion to dissolve an injiiiictioii, that defend:inf» 
having made so complete a copy id phdntitlV 
mark, the difference being oniy nominal noast 
be taken to have done so with an intent to eain 
an advantage to wln'eh they were m'»t entitled : 
— Held, also, that, although the personal repr«> 
sentative of Ads deceased partner miglp have a 
right to participate in the pioperly (If any} o|i 
the mark, A. had such an interesr *as’to entitle 
him to file this bill Jlme v. JMrf, Id Jiir, lutl 

“ Stephens’ Bine Black lakJ’]— A tradcfr 

produced and sold an ink which he tlcsigiiaied . 

Bte|ihens’ Blue Black,” ami .it was show ii ti> 

the public in, a label in white mpital letters of 
large type. The defendant sold mi Ink In tottlejj. 
similar in sijse, designated as “Btoelpaig' itiue 
Black,” aiaoin white capital letters of large type : 
—Held, that this was a colourable Iniitttttei 
the trade mark, and the defendant wm retained 
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by injimctionfromthe furttieruseof it. Stepliens becomes a trade mark, and cannot be adopted 
V. 16 L. T. 145. and employed by another person in advertising 

^ ry 1 -x a similar article. Ih 

— — Schweitzer s Cocoatma. ]--Schweitzer Such adoption and employment will be re- 

sold a preparation or cocoa labelled “ bchweitzers strained by injunction. Ih. 
cocoatina. ’ Atkins, who had been in his employ, Singer made a sewing machine, to which he 
set up business in partnership with a man also gave his own name ; it became known by that 
named Schweitzer, and sold a similar ^aame. Pie afterwards took other persons into> 

tion of cocoa, labelled “ Schweitzer, Atkins & partnership with him for the sale of the machines 


Tj 1 Auons partnership with him for the sale of the machines 

Held, that this was xrandu- as the Singer sewing machines, and wiiicb 


Co.’s cocoatina ” Held, that this was a fraudu- 
lent and colourable imitation, and ^ an injunction made in great variety, and "with many modi- 

fications, but though not protected by patents,, 
o/ L. J., Ch. 84 / ; 19 L. T. 6 ; 16 . H. lUfeO. were established in public favour under that 

‘Angostura Bitters.”]-The plamtiifraanu- sold sewing machines, and s^ver- 

fcured a fluid which he sold unto the name of others Singer sewing machmes, 

” OV..I If bat used his own trade mark on the machines. 


factured a fluid which he sold under the name of 
“Aromatic Bitters,” and it was described by 


this name upon the wrappers of the bottles in expressly stated in his adyertisements that, 
which it wasaold. Itbeo.aie, however, generally 

known in the market by the name of “ Angostura • Held, that this, nevei tholess, consti- 

Bitters,” it haying been originally manufactured tnted a wrongful invasion of the property of 
at the town of Angostura in Venezuela. The &mger, and that W. might be restrained by m- 


name of this town was afterwards, by a decree 
of the state, changed to Ciudad Bolivar. After 


junction. Ib, 

Hraud is not necessary to be averred or proved 


this changPhad taken place, the defendant la order to obtain protection for a trade mark. JJ. 

began to manufacture in the same town a dif- 
ferent fluid, which he at first sold under the ‘‘The Singer^’ Sewing Machines.] — In an 
name of “ Aromatic Bitters,” but, having been action to restrain the use by the defendant of the 
.restrained in an English colony from using that plaintiffs’ trade name, the issues were whether 
name, he adopted the name “ Angostura Bitters,” the name was a designation of machines of the 
and placed it upon the wrappers of his bottles, plaintiffs’ manufacture, or of machines of a 
also registering his wrapper at Stationer’s Hall, partietdar kind of construction ; whether the 
His wrappers were very similar to those of the defendant had used the name for the purpose 
plaintiff, but they contained a statement that of appropriating the reputation acquired by 
the fluid was prepared by the defendant. After machmes manufactured by the plaintiff company 
this the plaintiff adopted the name “ Angostura or not ; and whether the defendant had by using- 
Bitters,” and placed it upon his wrappers, and the name induced purchasers to believe the\^ were- 
he brought an action against the defendant, buying macliines manufactured by the plai.ntiff 
claiming an injunction to restrain him from company. Defendant who sold (as wdiolesale 
imitating the plaintiff's wrappers, and from using agent in London of a company in Berlin) to> 
the name “Angostura BicTers.” At the time persons in the trade only, described Ins machmes 
when the action was brought the plaintiff had in his circulars and price list as machines manu- 
ceased to carry on his manufacture at Ciudad factured on the “Singer” system, or the “ Singer- 
Bolivar : — Held, that the defendant had been improved system,” and by his statement of de- 
guilty of an attempt to deceive, and that, though fence alleged that, as the plaintiffs’ patent had 
he could not be restrained from using the name long since elapsed, they were not entitled to any 
“Angostura Bitters,” in case he should ever dis- rnonopoly of the right of advertising or selling- 
cover the plaintiff’s secret, and manufacture the machines manufactured on w:hat was known m 
same fluid, yet he must be restrained from using the trade as the “ Singer system ” : — Held, that ; 
the name so as to deceive the public into the the plaintiff' company had no exclusive right to< 
belief that his fluid was the plaintiff’s. Siege7tY. use the word “Singer” as a pfflied to sewing 
ante, col. 102, machmes, and that there wms nothing in the 

„ . -nr 1 • HI A A defendant’s circular, price lists, and invoices^ 

“Singer’s Sewing Machines /’] — a ^ ^ 


-A marmfac- 


calculated to deceive and induce purchasers to- 


turer using, to describe articles made by him, the i^^iieve they were buving machines manufactured 
name of another m.aiinfactiirer, imist jiistitj the by the plaintiffs, foiuilotion ovemiled. 8m,e.r 
nse thus made of a name not tas o\vn, by show- Oo. v. L,m, 52 h. J., Ch. 481 ; & 

mg that such name is uuder.stood by the trade 15 3-^’ 31 n.’ 325 _h. l. 

and the public to denote a patented or other k 
article of a particular type, structure or arrange- ^ 

ment of parts, and not a mark or sign of a parti- “ Apollinaris Water ” — “ London Apolli- 

cular manufacturer. It makes no difference in naris Water.”] — A company under a grant 
this principle that such name does not appear from the owners, acquired the exclusive right 
upon the articles sold, but only in advertise- of importing and selling in Great Britain the- 
ments or price lists ,* nor that the articles bear mineral winter produced by a natural B[)riiig, 
the selling manufacturers’ ow-n trade mark and called “ Apollinaris,” at Ahrweiler. in Prussia,, 
labels, stating them to be manufactured by him, which had for some years been known and sold 
and that stateme,nts to the same effect appear in in the English market under the name of 
the advertisements and price lists. Singer “Apollinaris Water,” and advertised and soiii 
2Iamifaoturmg Co. v. Wilinui, 47 L. J,, Ch. 481 ; the same as “Apollinaris Water.” Subsequently,. 


Z App. Gas. 876 ; 88 L. T, 303 ; 
H. L. (E.) 


26 W. E. 664- 


the defendant made and sold an artificial 
mineral water, being the chemied equivalexit 


When the first producer of an article of manu- of the natural water, lunler the name juu.l 
facturehas identified with it a particular name, description of “London Apollinaris Water, pos- 
whether his own name or a name which is a sessing all the properties of the natural water’’ : 
word descriptive of the article itself, such name — ^Heid, that the company was entitled to an 
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pES^,ME ifii 

‘‘Hemy's Modern Tutor for tie Pianoforte.”] 81 S ’ ’ "' 

P“Mshers of a work 

^°‘i6>‘n Tutor for the Sale by Eetail Dealer— Eight to use Trade 
^'Mch bad been mark ]-A manufacturer who^^solk to a Sn 
was well known in kiiik, an article usanilv sold an<l used in small 
was was not so quantities, without any restriction as to its dU'. 
In 1871 the posai, must be taken to authorise the dealer to 
’= 1 ?, f e an old work, sellit as being his vendor’s manufactnreV The 
S Koyal Standard Pianoforte may therefore call the article by the name 
repute, registered by the manufochirer as his trade uuirk' 

revised Co?idy v. Taylor, 56 L. T. 891. 
out under the title 

Edition of Jousse’s -'—Without Wilful Misrepreseatatioa.l':— 
Tf r*nw’« ’dwiT Tutor,” the word ^ thread mannfaciurer of reniite 

on the outside of the book and bought m the market tiireii.l, wound nn' 
page, being printed in much larger ^Pools, not made by A., of inferior oualitv 
w'rrd«. TS®ViPl?"°“®yPo tbananyotherof the and cheaper than his. and not bo.ariii.r h'is 
to nn iniunrffon^^V*®'’^^^’“u^®®’"’®^® entitled “'"e. but marked with the name of a’ linn 
the defendant from wimlers of thread who were known to 1 , - 
"*b its present form, ^’'“mstomed to purchase of A 
®*^ber form, titled bauk for the purpose of windiri 
persons into "’hen wound. B. sold rlu 
1 - TfW -Vetzle?- customer, with the assura 

\u- ^’\v k i ® ^h. D. 606 ; 38 L. T. 'Without knowledge of .any 

■oi-1 ; 26 W. E. 077 -C. A. they were of A.'s make 

«tyle of the “ Guinea Coal Company ’bhe”l offices as of ^li to the puidie 

M-lb In th'e earl^pari 0 there was ‘t such 

1869, the defend, mt, wdio had formerly mlnaged of B a^ 'be part 

their business, estabh-shed a business b his own iiiiirnct^ranbri^ I'li ® i-''"*” Hug an 

account under the styleof the “ Pall Mall Guinea out costs ’ 4viviiv)r//i v "ir ■ bur ivii ii- 

Coal Company'; hisoffloesbeiugfimtat Beaufort .352 • LB 1 Ihi "ts •' ''‘‘■ 

Building.s w-hence m August, 186 ^ L T 2^0 • 14 w^P . 1 ^,’ ‘^“r. cn'-S.} -'05 : 14 

^ 1 -’ f The defendant solicited orders ’ ’ 

b sending circulars to many "Ktholesale Manufacturer ■— 51 -l.(n.,. h ■ 

taiuKf, f?stomers, and succeeded in Ob- dered by B. to in.aniifaoX a, ri,.- ! ‘ ;V "'■■ 
-sM tw’h®7’- t^tnch the customers afterwards it 'vith a trade mark iiut B -V.r al 'J " ‘.‘'"b 
“tended for the plaintiffs ;— Held, sn^pioion ; but A h-ivbi.'’i.'-iV'*, /' i i " ‘'’’■'T 

iliPSBfi ssaSPs 

Tl^e i, 5 22L.T.258V18W. K.’2f2 costs. Cm., Cu!TlMt: '-rT T4’i‘ 

1869 -Hoi 24th Hoyember, ‘ “'92. 

much as the' plaintiffs mtsU^iruntU snfficS' byTjU-ii" 

reeeivea tlibhitriclrbtfrit h t' 


.-..-i-m 1 n ~i~r . y. Wi. Oi VVUliV 

entitled Hemy’s Eoyal Modern Tutor for the 

liauoiorte,’ a 

I^rought out in 1867, and which 
■and had an extensive sale, but 
I’egistered as to secure copyright. 

‘ucfeudant employed Hem y to 
‘entitled 'Mousse’r 

Tutor,” which had formerly been in high 
but had entirely falJen into disuse. This 
work the defendant brought 
‘ Hemy’s New and Revised 
Eoyal Standard Pianoforte 
"‘Homy’s,”] ‘ 

'•on the title 
-and more 


thread in xlie 
' ami selling it- 
le goods to a wholesale 
luce f given as he said. 
; mis rep resent ion) that 
and invoiced them to 
^description of certain 


gmifi 
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trade mark, to the label ; — Held, that the trade 


mark was the manufacturer’s ; and in the absence 
of evidence of a contract binding him to supply 
-cigars of the particular brand to no one but H., 
the court refused to grant an interim injunction 
to restrain the London agent from selling the 
cigars under the same label. / 5. 

Under alleged Custom.] — An American 

company, incorporated, was established and 
located in the United States, for manufacturing 
edge tools of a superior description. The com- 
pany used particular trade-marks and labels on 
their manufactures, for which they obtained a 
great reputation. The company discovered that 
their manufactures were being imitated, and 
their marks and labels used, by manufacturers 
in England ; and by the defendant, a manufac- 
turer at Birmingham, and the com|jany there- 
upon filed a bill against him, alleging that he 
had been for same time past in the habit of 
making and selling tools bearing a fraudulent 
imitation of their marks and labels. Pie, before 
putting in his answer, submitted to an injunction, 
and in his answer admitted the use of the trade- 
marks complained of, but, by way of rebuttal of 
the charge of fraud, stated, that in so using the 
trade marks, he had only followed a custom pre- 
valent at Birmingham for manufacturers of goods 
of the kind sold by the company, to affix on the 
goods ordered by merchants a particular trade 
mark, relying on the respectability of the mer- 
chant, wdien known to them, for the fact that 
those merchants had authoritj^ to act as agents 
of, or byway of licence from, the person entitled 
to the exclusive use of the trade marks ; and that 
he had been informed that the company them- 
selves had ordered goods to be manufactured at 
Birmingham, with their own trade mark upon 
them, for the purpose of sale in foreign countries. 
These statements were left uncontradicted by 
the company. On motion for a decree the court 
-ordered the injunction to be continued, the bill 
to be retained for a year, with liberty to the 
plaintiffs to proceed at law to establish their 
legal right to the marks and labels ; but if no 
proceedings at law w'itlnn that time should be 
taken, the bill to be dismissed with costs, other- 
wise further consideration of all matters reserved. 
{kllhu Co. V. Beeves^ 28 L. J., Ch. 56 ; 4 Jur. 
(K.S.) 805 ; 6 W. R. 717, 

Alleged Custom that Shipping Agent has 
Bight to Trade Mark.] — An arrangement was 
made betw’-een W., R., and G., that W,, a manu- 
facturer, should consign cotton cloths to G. in 
Rangoon, paying him an inclusive commission. 
The goods were to be exported through R., who 
acted as shipping agent, and was to see to the 
goods being finished and packed, for which ser- 
vices he received a commission from G. A par- , 
ticular mark was by arrangement between the 
three ]>arties adopted for the goods, of which 
some portions and the general arrangement were 
new, and other portions consisted of R.'s name 
and arms, and of a symbol whicii had formerly 
been used by G, After goods had been regularly 
exported for some years under this arrangement, - 
W. ceased to send goods through R., and com- 
menced exporting them to Rangoon through the 
agency of F.. continuing to use the old mark, 
-except that the name and arms of F. were sub- 
stituted for those of E. At the same time R. 
commenced exporting other goods under the old 
mark. .Cross actions wore commenced for’ in-- 
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I junctions, in which R. set up an alleged custom 
I in Manchester, giving the right to the trade 
marks to the shipping agent Held, upon evi- 
dence, that no such custom existed. Bolinson r. 
Finlay, 9 Ch. D. 487 j 39 L. T. 398 ; 27 W. R. 
294— -C. A. 

Held, also, that neither B. nor W. had any 
exclusive right to the use of the mark, and that 
both actions must be dismissed. Ih. 

2. Action to Restrain Infringement. 
a. Principles, 
i. In General, 

Principles upon which Injunction will he 
Granted.] — The principles explained on which 
interlocutory injunctions to restrain infringe- 
ments of trade marks and names should be 
granted. Bead v, Bichardson^ 45 L. T. 54 — 
C. A. 

The court will not grant an injunction to re- 
strain the issue of goods bearing labels contain- 
ing a false representation, when such falsehood 
is not an infringement of any right vested in the 
plaintiffi. BafMj v. Hill^ 2 H. R^ 265 ; 1 H. & M. 
264 ; 8 L. T. 791 ; 11 W, R. 745. 

The right to ask for the interference of the 
court in respect of a trade mark is founded, first, 
Ofi the fact that the plaintiff has acquired the right 
of using the mark properly : that is to say, that 
it has not been copied, and does not involve any 
false representation ; secondly, that the article 
so marked is actually a vendible article in the 
market ; and, thirdly, that the defendant, know- 
ing that to be so, has imitated the mark for the 
purpose of passing in the market other articles 
of a similar description, Andrew v. BaH^ett^ 

4 De G. J. & S. 380 ; 4 H. R. 123 ; 33 L. J., Ch. 
561 ; 10 Jur. (N.s.) 550 ; 10 L. T. 442 ; 12 W. R. 
777. ■■■■ 

The essential ingredients for constituting an, 
infringement of a right to a trade mark are — 
(1) that the mark has been applied by the piain- 
tiffis properly, i.e. that they have not copied any 
other person’s mark, and that the mark does not 
involve any false representation ; (2) that the 
article so marked is actually a vendible article 
in the market ; (3) that the ciefeiKhants, know- 
ing that to foe so, have imitated the mark for 
the purpose of passing in the market other 
articles of a similar description. Ih. 

The jurisdiction of the court of chancery in 
the protection of trade marks rests upon pro- 
perty, and fraud in the defendant is not necessary 
for the exercise of that jurisdiction. Hull v. 
Barrows, 4 Dc G. J. & S. 150 ; 1 E. 543 ; 3 
N. R. 259 ; 33 L. L, Ch. 204 ; 10 Jur. (N.s.) 55 ; 

9 L. T. 651 ; 12 W. R. 322. 

I The court will grant a perpetual injunction 
' against the use by one tradesman of the trade 
marks of another, although such marks have 
been so used in ignorance of their being any 
person’s property, and under the belief that they 
were met eiy technical terms. Millington v. Foir, 

3 Myl. k Or. 338. 

Fraud is not necessary to be averred or proved 
in order to obtain protection for a trade mark. 
Singer Mamfacpurimj (Jo. v. 47 ij, J„ 

Oh. 481 ; 3 App. ,Gas. 376 i 38 L. T. 303 : 26 
W. R. 664--.H. L. (E.) 

In order to constitute a ground for interfereiicii 
by a court of equity to protect a manufacturer 
against the use, by another person, of the par- 
tieular name of his manufactured article, it Is iiyi 
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are obviously intended to deceive the pnrchasp 
mto tlie belief that he is buying the mnnutacture 
of this other firm, the differences bcino- meroh 
colourable, and not made bona fide for the pur 
poseot distinguishing the articles. Taylor v 
lor, 2 Eq. R. 290- 23 L. J., Ch. 255. *' 
Where there is a strong resemblance in matter 
colour, and armngement lietvveen the trademark 
and its imitation, the court will presume that thi«.' 
IS not fortuitous but intentional, vifh a vie\v tr 

In an action for infringement of a trade mark 
whic .1 IS of a t 3 -pe in general use in the tra.ie, it 
lb important to show that the trade mark allesreil 
though generally similar to tiio 
tiade mark alleged to be infringed, was not 
.opied from it, and was adopted without an in- 
;e itjon to deccuve, and that no case of actual do- 
^option has taken place after several vears^ user 

Tills. 

A. disooTered a medicine to which he save the 
fnifr invented by himself as a 

nej title, ami not previously known in the 
loal profession. B. aiivertised for ile a 
he called elilorodyne. ami sol.l 
^ I"!®! ^ hill against B., but 

.1 not piess It to a hearing, and obtained an 

ivertrie?hi“®'V''-*^' costs. B. subserpiently 
ncrtised his medicine as original chlmWvrm 

"hiveiitor. ' Opon 
'restrain “ “ second bill by A.. 

lorodUn’.’' .cl the term origiiiiii 


uiere snoum DO a mala mens 
TOTOrds the first purchaser of the article thus 
imitatively (teignated. The fault of the imitator 
is:, that the first purchaser may he enabled, 
through this unwarranted designation, to retail a 
Simulated article at a lower price than would be I Ta/ylt 
oemanded for the original article, and so the ‘ 
oiiginai manufacturer may be injured }VotJieT- 

The court wiU not restrain the use of a label 
on the ground of its general resemblance to the 
trade mark of another manufacturer, if it is 
diSerent in the points which a customer would 
look at m order to see whose manufacture he was 
puiohasing. Blaclmell v. Crabh, 36 L. J. Ch 
oU4. ’ I 
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liarl acquired a great repiitntion. In ISfiS, C. 
'scc up starch works at (Tlenlield, and sold starch 
in packets labelled ^KJurricvk: Co., starch nianu- 
iacturers, Cdenfield.” In colour these labels 
resembled those of W., but this colour was used 
'by most starch manufacturers. C.’s agent re- 
presented his starch as Glenfield Starch,” 
and lie thereby obtained an increased sale for 
the article : — Held, that W. was entitled to an 
iujiinction to restrain 0. from using the word 

Glen heir ’ on his labels, and from representing 
his starch as Glenfield starch. Ib. 

In cases of alleged colourable imitations of 
trade marks, the court has not to consider 
whether manufacturers could distinguish be- 
tween the articles, but whether the public would 
probably be deceived by the alleged spurious 
imitation. Skrlmpt(m v, Lai<jli% 18 Beav. 164. 

Injunction against imitating a blacking label 
.granted, though the diHerence appeared on a 
•careful reading. JOaij v. Binning, C. P. Cooper, 
489 . ' ^ , ' 

User of Plaintiff’s Boxes or labels.] — The 
boxes of tin plates made at particular works at 
Carmarthen were, for a long series of years, 
branded with the mark “ M.C.S.” A lessee of 
those works, who had used that mark, subse- 
quently removed his manufactory to other works 
at a distance of forty miles, and there used the 
same mark. The Carmarthen works were, for 
some years, unoccupied ; but afterwards D., and 
others as co-partners, having taken a lease of them 
carried them on, and branded their boxes with 
the mark “ M.C.,” and styled themselves the ‘‘ The 
M. 0. Tin Plate Company,” S. then obtained an 
injunction to restrain D. and his partners from 
using the mark“ M. C.” or the designation of 
^‘The M. C. Tin Plate Company”; but upon 
appeal the injunction was dissolved, with liberty 
to S. to bring an action. Mntleg v. Bownman, 

Z MyL & Or. 1 ; 6 L. J., Ch. 308. 

Principles aud rules upon wdiich the court 
interferes, by injunction, in such cases. Ih. 

Imitation made Innocently.] — A declaration 
alleged that the plaintiff agreed with the defen- 
dant to manufacture for him fire-bricks, to be 
marked as he should direct ; that he directed 
that they should be marked with P.’s name, he 
well knowing that E. manufactured fire-bricks 
marked with that name, to indicate that they 
were manufactured by him ; that the plaintiff 
ignorant of the manufacture of fire-bricks by K., 
and that marking fire-bricks according to the 
direction of the defendant would be wrongful, 
manufactured fire-bricks for the defendant, and 
marked them with the name of II. ; that Ik filed 
a bill in chancery for an injunction and account 
against the plaintiff, and that the plaintiff, in 
order to compromise the suit, paid E. a sum of 
money : — Held, that the declaration disclosed 
two grounds of action ; first, because the plain- 
tiff was liable to the injunction, although he 
used the trade mark of E. innocently, and 
•secondly, because the natural consequence of the 
defendant’s act ’ivas to involve the plaintiff in a 
•chancery suit, even if he had the means of de- 
fending it, by reason of his having used the 
trade mark of E. innocently, Bixmi or Diokmn 
V, Bammi, B Ml & El 637 ; 30 L. J., Q. B. 137 ; 

7 Utir. (H.a) 893 ; 8 L. T. 693 ; 9 W. E. 414. See 
also Millhngton v. Fox, supra, col 118. 

If A. has acquired property in a trade-mark, 
which is afterwards adopted and used by B., in 
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ignorance of A.’s right, A. is entitled to an in- 
junction, but not to an account of profits or to 
compensation, except in respect of any user, by 
B, after he became aware of the prior owner- 
ship. BdeUUm Y.Bdelston, 1 He G. J. & S. 185 ; 

9 Jur. (N.s.) 479 ; 7 L. T. 768 ; 11 W. E. 328. 

At law the proper remedy is by an action for 

deceit, and proof of fraud on the part of the de- 
fendant is of the essence of that action ; but the 
court will act on the principle of protecting pro- 
perty alone, and it is not therefore necessary 
for the party applying for the injunction to prove 
fraud, or that the credit of the plaintiff was in- 
jured by the sale of an inferior article. Ih, 

Plaintiff must seek Eemedy with Clean Hands.] 
— Where the owner of a trade mark applies for 
an injunction to restrain the defendant from in- 
juring his property by making false representa- 
tions to the public, it is essential that the plain- 
tiff should not in his trade mark or in the busi- 
ness connected with it, be himself guilty of any 
false or misleading representation. Leather 
Cloth Co. V. American Leather Cloth Co.. 4 He 
G. J. & S. 137 ; 3 N. E. 364 ; 33 L. J., Oh.' 199 ; 

10 Jur. (N.s.) 81 ; 9 L. T. 558 ; 12 W. E. 289. 
Affirmed in H. L.. ante, col. 107. 

It is not a rule either of morality or equity, that 
a person is not answerable for a falsehood in his 
trade mark, because it may be so gross and 
palpable as that no one is likely to be deceived 
by it, ZJ, 

On what Grounds Hame Protected.]— The 
plaintiff in these cases has not any property in 
the particular title, but he has a right to prevent 
others from personating his business by using such 
a description as would lead customers to suppose 
they were trading with the plaintiff. Bonlnois 
Y. Pealie,lZ Ch.J). ^lZ, n. 

Similiarity in Hame of Company.] — Where one 
company assumed a name somewhat similar to the 
name of another company, but it did not appear 
that the first company was likely to suffer any 
injury thereby, a court of equity refused to grant 
an injunction, leaving the plaintiffs to bring their 
action. London and Promieial Law Aumrmice 
Soeiety v. London and Promnoial Joint-Stoch 
Life tnsurmce Co., 11 

There is nothing in the Companies Act, 1863, 
to affect the right of a company registered under 
a particular name to an injunction restraining 
another company, which, notwithstanding the 
prohibition of s. 20, against identity of names, 
has been registered under an identical or a»imiiar 
name, from carrying on its business under that 
name, if it is proved that that name is calculated 
to deceive; the principles applicable to indi- 
viduals trading under identical or similar names 
applying equally to companies. Merchant Banh- 
ing Co. of London v. Merohants Joint Stooh 
Banh, 4:7 L. J., Ch. 828 ; 9 Ch. D. 660; 26 W. 
E. 847. 

A limited company having once obtained a 
registered name has the same rights and limita- 
tions as to trading under that name as an indi- 
vidual trading in his own name. J6. 

The plaintiffs, the Guardian Fire and Life 
Assurance Company, were established in 1831, 
and carried on the business of fire and life insur- 
ance at 11, Lombard-street. A company caEed 
the Guardian Home and Vehicle Insurance Asso- 
ciation (Limited) was established in 1877, and 
'Carried on, 'at Ho. "SI, -Lombard-street, the hml 
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ness of insurance of horses and vehicles against I KTame of Place.! — In iniunct'ori vil! 
accKlent until the year 1S80, when the company granted on an intiriocut.a-y mirffon t,, vs 
tiansferied its bnsmess to the defendants, a new the use or imitation of the nano of a nl'.,',- > 

companymcorporat^m March, 1880, and called as a trademark, if the piaim It V’oVo; 

(hmiited). 1 his new company, in addition to mean his article obtained from -!i 

msunng horses and •vehicles and persons against v. jVor/Nff/i 4i L J Ch -.‘’V- T V" 

accident, proposed to engage in fire Insurance Eq. 348 ; 26 L. T TSS • '^'o tV f V'lii"! ’ ‘ 

business Held, in an action by the plaintiffs . i. -o,. . .u \v. i,.. ,00. 

to restrain the defendants from carrying on their j 

business so as to deceive, that the plaintiff’s’ and _ Equity against Printer supplying Imitat 
<letendpts’ names were so similar as to lead to Where a nwiiufacturer !iri< liico.vi 

confusion, and that an injunction would have parliculiir trade mark wh 

been granted to restrain the defendants from p® 1^®™ in the iiaiiit of iiivi,ui>-i'"'' lo 

carrying on business under the name of the “pon paper labels ami wnjV„,‘,'s wi. 

Guardian and General Insurance Company k‘® P^s^d on and wrapped round hiVman ui 
(Limited) had they not given an undertaking he m.ny obtain an injuiiction upon im 

to change their name to the Guardian Horse, looutory motion, against a printer who has im 

General Insurance Company printed, and is in the liabit of sellia-/ :„ii 
(Limit^). Guardian Fire and Life Assurance *^0“® of the plaintiffs labels to per-ons'^for t 
(A>, Y.Gum'ihan. md General Insurance Co., 60 PifPo®® of using thorn frauduleutlv, to i.a-« 
L.J Ch 263 ; 43 L. T,791. other goods as those of the idainfjif 'aith.m 

was the proprietor of an old J printer himself makes nokcliuseofther 

established ibrary business at the West-end of if the plaintiif alleo'es that rHuv -> 

London, Ihe defendants being the promoters of the labels of the defendant for such 

companj’^, having for a principal P^^^’P^^se, and prove.s that the defe 

object the carrying on of a library business in was in the habit of sellint^ them to anvu 

another quaito of the West-end, proposed to asked for them; andihe^^antS l 

adopt as the title of their undertaking the same with anyone, and also denies U 

trade name as that which the pW^ to^ the (Sc^ u^ 

Pf jod, but with the addition and insists upon his own imdit to'contin 

“ I^imited » :^Held, that the defen- printing and selling, the hi 

ants must be restrained from carrying on, in although the nlaintiif does not nV> s-- 

^^smess in question under P^'ove that the defendant sold them with ’ 
or under any other title, onlv fraudulent purpose, and does not disttactir m- n 
W the plain- that any of the labels sold bv 

also from advertising the in- ^ot made use of to defraud' ihe pPiiutilf T!. 
under such title, pound of this equity is. thaMh,. 

Huby V. Grosvenor Library Co. 28 W. E. 638. | knowingly printing labels in irm'iat , r ' tb' 

ITser of Own Kamo •with Another’s.]— A per-joi'® "'ho nsked™for^ them, 

will be granted to restrain a i of committing, ntn] was 'ta-’s' 

filling and sending out to the public I frauds, which courts of crniitr wo-'v :u..'o'.q .i,' o 

bottles, casks, fop .at their source. Farina y 

indelibly impressed F-& J- SOU : 24 L. J.. Ch. 6;:2, A,Vi J,.,; s V ' 
b eon the name of another trader, who manu- f ^ 'i. 6.50 : .3 Eq. U. .8.s3 • 'i v.' [■' ' ' 

hhmivh^sucr^f®/^ description, even . Pn npjio.tl the InVfl cham-cllor d^-,',]v7,i |i,. 

:!pfh=h such trader places on such bottles, raiunotion on the gruimd that .as rhe mac’ ,;,u 

asks, or receptacles a label having his own «sted of a label F,, a ta-aa': tan - i 7 

.ame thereon A,., y. Zofbus. 47 L. J.. Ch. shown that in very ma^k' ‘F ma.l I ' 
ib, SSL. 1. 409. »me as or similar to it might, be s, Id tar a 

intends iS^cl'aS ‘Z 

tradesman may use a name Pi’iotmg and sale of suclt l-diMiv Vi ” 
lan^intendski'^®’^® *‘®iffhbouring trades- facturcr, who alleged ' tlmt they iv' re’ tin'd^f 'r'l 

-^bootmaker fraudulent purpose, had (sf'd.id;,,) ,i . k 
Sn?!ud^T"“^ up Bedford-street, with by an action at law-. Iv ta J fi '7' 

lexrontand entrance in the Strand wrot<^ 214; 2b L J Ch . o V 7^' <.v (t. 

®plv^ W.R.731 -l:’o"'" ^ 

erfSthaftlL h a1™®® ®“PPfy Association 

of Bedford.'S?eet,^^n 7hteh when CaSfrs S?POrtation-Aotion against 

they opened a genekl shop, and they aSs frTl «»» "f ftaw.Trd:ng 

terwaids opened a boot and shoe shon in ir- iu carrk-.s uiw,,,,) 

mstock-street, which was not far off oL of b'r-hd h,ml 

gone to the Llhnd“°n,? ^® ‘I®*'''?*’®"* *“ «"''',T:il pm'M.us p,! 
op of the bootmaker, mistaking it for that nf i “ ?i 'i apphcatjoii by tin.' u biKc 

ey association. .The assStSn br^gh? an «'« “h'or.ts pkt tatanm- 

^ to^^n the. bootmaker from naW the l®i?. offered cither to. 
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24G : L. E. 7 Ch. 130 : 25 L. T. 813 ; 20 W. E. 
131. 

An action will lie against shipowners who have 
shipped gooils hearing counterfeits of the plain- 
tiff's trade marks for discovery of the names of 
the consignor from whom the goods were received. 
Orr V. iJhfjjer, 40 L. J., Cli. 41 j 4 Ch. D. 92 ; 
35L. T. 468; 25 W. E. 23. 

Action by Foreigner — Eestraining Deceit- 
ful ¥ser of Trade Mark in England for Exported 
Goods.] — Tlie plainti'iis, who were a company 
formed in tlic United States for manufacturing 
edge tools which they exported to different; 
countries, sought to restrain the defendant, a 
manufacturer in England, from the use of their 
trade mark : — Held, upon demurrer, that every 
alien friend was entitled to apply to the courts 
of this country for the restraint of a deceitful 
and fraudulent use of his trade mark practised 
in England. Collin's Co. v. Cohen^ 3 K. & J. 
423 ; 3 Jur. (n.S.) 929 ; 5 W. E. 676. 

An alien may sue in this country to restrain 
the fraudulent appropriation of his trade mark, 
although the goods to which such trade mark 
applies are not usually sold by him in this country. 
Collin's Co.y. Reeves. 28 L. J., Ch. 56 ; 4 Jur. 
(N.S.) 865 ; 6 W. E. 717. 

Eestraining Exportation of Goods cal- 
culated to deceive . ] — Where a trader has a 
right to a trade-mark on goods sold in a foreign 
market, an injunction will be granted to restrain 
the export of goods under another trade mark 
\yhlch may deceive the ultimate purchasers, 
although it w'ould not deceive Englishmen or the 
dealers in the foreign market. johnsUm v. Ovr- 
Mvinff, 51 L. J., Ch. 797 ; 7 App. Cas. 219 ; 46 
L. T. 216 ; 30 W. B. 417—14. L. (E.) 

Injunction against the use of trade-mark by 
defendant was made general, although the plain- 
tiff had never used his trade mark except in the 
Indian market. Ih, 

Power of Excluding Goods from particular 
Markets,] — ^li^our lordships are not called upon 
to decide wdiether a ticket, wdiich was a rightful 
and bona Me trade mark of a trader using it, 
could be excluded by injunction from particular 
markets (though unimpeachable everywhere 
else) merely because in those markets it might 
be liable to be called by a iTiamc which the 
mark of another trader had already acquired 
there. To that proposition I should not myself, 
as at present advised, be prepared to assent. 
Johnston v. Ovr-JEioing^ supra — Per Blackburn 
(Lord). 

Eegistration for Entire Class— -ITser for Part 
of Class-Exclusive Title for Entire Class,]— In 
1870 the plaintiff registered as his trade mark 
for the whole of class 45 : i.e. tobacco 
wdiether manufactured or unmanufactured,” a 
device consisting of (inter alia) a shield with 
three crowns, and the word Mixture,” tinder- 
noath ; since registration the plaintiff used this 
trademark solely on X->ackages containing cut 
tobacco ; subsequently the plaintiff used the 
shield and three crowns without the word 
‘‘Mixture,” a trade term not appropriate to 
cigars, or boxes of cigars. The defendants, cigar 
manufacturers, labelled their boxes with a device 
consisting of a shield and three crowns. On an 
application for an injunctiop to restrain this in-.. 
fringe'ment that registration .of a trade- 
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mark for an entire class followed by user on one- 
description of goods only, did not give the 
exclusive right to the use of such trade mark for 
all descriptions of goods in that class, and that 
under the circumstances the plaintiff was not 
entitled to an injunction. Bdimrds v. Remim. 
(30 Ob. D. 454) discussed and applied. -A 
r/reave y. Freeinmid ^l L, J., Ch. 23 ; [1891] 3- 
Ch. 39; 65L. T. 487. 

Kon-registration — label.] — In Jul3ql$S5, M.,, 
of Dizy, in France, commenced the consignment 
to the plaintiff in London of champagne under 
the label “ Le Court et Cie., Eeiixis,” which had 
then recent^ been registered in France as hi®, 
trade mark, and to which in December, 18S6, his'^ 
right was established in proceedings against Xk 
before the French tribunal. Further consign- 
ments were made to the plaintiff down to Juty./ 
1886, and advertised and sold by him as Le 
Court et Cie.’s champagne. In Mmch, 1SS6, the 
defendant, trading under the name of Short & 
Co., began to sell (chiefly at a wine bar across the 
counter) champagne wdiich was sent to him from 
France by X. as Le Court et Cie.’s champagne ; 
and it appeared that in 1882 he had proposed to 
register in France a label with the name Le 
Court et Cie. as corresponding to his own trader 
name of Short &; Co., but from difficulties in ob- 
taining registration abandoned the idea. Upon 
motion by the plaintiff to restrain the use of the 
name and brand by the defendant : — Held, that 
the plaintiff was not entitled to an injunction 
against the defendant ; because, the label being- 
capable of registration in this country and not 
having been registered, the plaintiff was pre- 
cluded by s. 77 of the Trade Marks Act, 1883,, 
from instituting proceedings to restrain infringe- 
ment of a trade-mark. Goodfelloiu v. Rvince, 5I> 
L. J., Ch. 545 ; 35 Ch. D. 9 ; 56 L. T. 617 ; 3S 
W. E. 488— 0. A. 

Compromise of Prosecution for User.] — pro^- 
secution instituted by the defendants against 
the plaintiff under the Merchandise Marks Act,, 
1862 (25 & 26 AHct. c. 88), was hy agreement 
compromised, and the plaintiff gave the defen- 
dants a written apology, requesting them not 
further to continue proceedings against him,, 
and authorising them to make such use of the 
apology as they might think necessary. Upon? 
demurrer to a bill to restrain the 'excessive- 
publication of this apology: — Held, that the- 
court had no jurisdiction "to interfere. Fisher' 
V. ApoUmaris Co.^ 44 L. J., Ch. 500 ; L. E, 10 
Ch. 297 ; 32 L. T. 628 ; 23 W. E. 4G0. 

— — Subsequent Sale of Goods Previously 
Purchased.] — J. sold, under a trademark, a 
medicine knowm as J.’s ointment. 0., without 
authority, sold an ointment as J.’s ointment, undcr 
an imitation of J.’s label. J. having threalcned 
proceedings against 0., an agreement wns; 
made, by which, after reciting tliat 0. alleged! 
that Ms invasion of the rights of J. was in- 
advertent, and that he had discontinued tho- 
same, and agreed not again to infringe on 
such rights, all claims in" respect of the in- 
vasion, not only with respect to 0., but tov 
include all parties who may have purcluised' 
the ointment from him, shall bo settled and' 
discharged by the payment of l,00dh. the re- 
ceipt of which was acknowledgiM ; tins agree- 
ment also -contained an undcrlakh.'ig to execute 
afomal release of all claims and"'deiimmcls* m 
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respect of the infringement. J. having com- 
menced suits against persons who ha.d pur- 
chased the ointment' from 0. previously to 
the agreement, but retailed it afterwards, 0. 
hied a petition specifically to enforce the agree- 
ment, and to restrain J. from proceeding in the 
•suits against the purchasers from O. : — Held, 
that the agreement did not authorise any sale, 
.-after the date of it, of ointment preriously pur- 
chased from 0. Oldham y. James^ 14 Ir, Ch. E. 
•81— C. A. 

Held, secondly, that, even if the terms of the 
agreement required the construction that J. was 
cfco permit ointment previously purchased from 
0. to be sold under the imitated mark, the 
court would not specifically enforce such an 
agreement, as it would be a fraud on the public. 
Ih. 

ii. Delay and Acymescence. Effect off 

Effect of Belay.]— Ill a suit to restrain the 
ruser of names in trade in a fraudulent manner, 
the right to an interlocutory injunction is lost by 
;a delay in filing the bill of nine or ten months 
since the discovery of the user. Isaacson v. 
Thompson, 41 L, J., Ch. 101. 

Ho trader has a right to use a trade mark so 
nearly resembling that of another trader as to be 
calculated to mislead incautious purchasers. The 
use of such a trade mark may be restrained by 
injunction, although no purchaser has actually 
been misled ; for the very life of a trade mark 
•depends upon the promptitude with which it is 
vindicated. Iohnsto7i v. O'fT-Ewinq, 51 L. J., 
Ch. 797; 7 App. Cas. 219; 46 L. T. 216 ; 30 
W. K. 417— H. L. (E.) ; i 

The court will not refuse to grant an in June- 1 
tion to restrain the infringement of a trademark, 1 
<on the mere ground that a great number of years 
have elapsed since it was first infringed by the 
defendant. But when many years have elapsed 
before the plaintiff takes steps to restrain the 
infringement, the court will require clearer proof 
than it would otherwise have done that the trade 
mark was adopted by the defendant originally 
with fraudulent intent, and will require the 
plaintiff to prove that he has been actually 
injured bv the infringement. Modgers v. 
Dodgers, 31 L. T. 285 ; 22 W, B. 887— L.JJ. 

Infringement took place early in 1869. The 
bill was filed on the 24th November : — Held, 
that there was no laches, inasmuch as the plain- 
tiffs must wait until sufficient proof of the injury 
they had received was collected. Zee v. Haley, 

L. J., Ch. 284 ; L. E. 5 Ch. 155 ; 22 L. T. 251 ; 
18 W. E. 242. 

- — “Estcourt’s Hop Supplement,’^] — The 
plaintiff, who was a manufacturer of an article 
used as a substitute for hops called Estcourt’s 
Hop Supplement,” employed his son C. as his 
;agent, who thereupon undertook not to disclose 
the secret of the compound, or at any time be 
•connected with the sale of any article which 
•could be used as a substitute for hops. During 
the time of his agency 0. discovered the secret of 
the manufacture. He shortly afterwards termi- 
nated his agency, and began to sell a practically 
similar compound, which hecaEed Hop Essence.” 

/ A bill was filed against him by the plaintiff to 
' restrain him from continuing the sale, when he 
. . -submitted and signed an agr^ment binding him- 
self to observe the former agreement . and do the 
' - plaintiff no injury in iffs tr^e, -.-Bubsoquently 0. 
associated hlmsdf 'With fjayior,' imd chrculats ; 


were issued advertising tlic sale of Estcoiirt's 
Hop Essence : sole proprietor, James Tay]<>r." A 
company was formed for the ]uirp)Ose of selling 
the “ Hop Essence*’ under tlie name of ** Estcmirt’s 
Hop Essence.” Although the plaint ilT ascertainos 1 
in January, 1874, that a circular had been issued 
by Taylor, headed “ Estcourt's Hop Essence Com- 
pany,” he did not apply to the court until the 
following August : — Held, that tlie plaintiff wash 
precluded by delay from any right to relief. 
Estco7irt Y. Est court Hop E-<scncc 44 L. J., 
Ch. 223 ; L. E. 10 Ch, 276 ; 32 L. T. 80 : 23 
E. 313. 

Of Acquiescence.] — A plaintiff laid by 

for two years before filing a bill for an injunction, 
having seen labels of the clefenJant exhibited 
publicly, which he now complained of as Iteing 
colourable imitations of his labels : — Held, that 
such laches disentitled him to relief. Beard v. 

13 L. T. 746. 

In 1847 Joseph E. & Sons obtained an injunc- 
tion to restrain N. and William E. from using 
the trade mark “ J. E. & Sons,” Soon after- 
wards W. E. entered into partnership with his 
father, John E., and with a brother, and the three 
used the trade mark ‘M. E. k. Sons,” with a 
colourable addition. Upon the plaintiffs moving, 
in 1853, to commit W. K., and deipying notice of 
the breach of the injunction before July, 1852 ; — 
Held, that they were entitled to the order, ami 
that acquiescence, to coustirute a defence to siwh 
a motion, must amount, to a licence tof use the"'*’ 
mark : — Held, also that the plaintiff’s luighr mtivc 
to commit W. E. v'itlmut bringing his partners 
before the court. liodt/orsy, AtncH, 3 De G. 

& G. 614 : 22 L, J., Ch. 404 ; 17 Jar. IU9, 171 : 

1 W. E. 122, 205, 2i6. 

Knowledge Must be Proved.] — In order 

to prove acquiseenco by a firm in tile piratical 
use of their trade mark, knowledge of sucli use 
must be proved ; and rliat is not accompli si u;d 
by the proof of publication of adviudiscments, 
which would have been an invasion of tiie rights 
of the firm if these advertisements have been 
issued not steadily or uniformly, but interdiange- 
ably with other ndvertisernems in some respects 
similar, but not; infringing the rightsof the firm. 
Kinalian v. Bolton, 15 Ir. Ch. 11. 75. 

iii. Hisre2J?'ese7itation by Plamttff, Effect off, 

Eeuiedy Eefused ia Eirst Instance.]— If a 
plaintiff, coming for an injunction in *a trade 
mark case, appears to have been guilty of misri*- 
presentations to the public, a (ann't of et|uit,y will 
not interfere in the first instance. Bcrrg r. 
Tmejltt, 6 Beav. 66. 

Where the plaintiff !ku 1 used n eonsidenild* 
degree of misrepresentation in stalemenis nwilt! 
to the public respecting the nuideof procuring 
and making up a ntov de.seri]}tu»i of tea, calh-d, 
“TIowqua’s mixture.” an. injunction to restrain 
the defendant from selling tea umler the iifime 
employed by the plaintifi, and in a pa,nicular 
kind of package, which the plaintiff had intro- 
duced, was refuscil, iiiitii the |3ljiinr.iff had esbih- 
Jished his title in a court of ixmimon kw. 
Pidding v. 8 Sim. 477 ; 6 L. J., Cii. SI5. 

PlaiEtifs’ OcEtuet harriag Bimedy— Allif ti 
Custwtt in fohaceo Trade— Iriisiag nip” 
&oods.l---The plaintiffs, wlio m^ere inaiiaffictererii 
ol md dealers in cigais m Engliiaii, laportal 
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fi’om Geroiaii}^ cigars made of Havarmah tobacco. 
There was no direct evidence as to the place 
where they were manufactured, but the court 
found as a fact that they were also manufac- 
tured in Germany. Plaintiffs sold these cigars 
in England in boxes on which was a label con- 
taining their trade mark (registered under the 
Trade Marks Registration Act, LS7o), and con- 
sisted of the wor& La Pureza,” and a pictorial 
representation of an Indian woman in a state of 
semi-nudity holding up a bundle of cigars, two 
winged boys each holding a shield, and a back- 
ground representing a portion of some tropical 
country. On one shield was depicted the arms 
of Spain, and on the other those of Havannah. 
In the trade mark as registered the shields were 
blank. A smaller label contained what was 
apparently the lithographed signature of •‘Ra- 
mon Romnedo.'*' On each box were branded 
the words “ La Pureza ” and “ Habaiia.” It was 
proved that “La Purcza” was an old brand, 
long disused, of Havannah cigars, and that there 
was no known existing person of the name of 
“ Ramon Romiiedo.’' The court held, that, it 
having been a general custom in the tobacco 
trade for over twenty-five years to mark cigar- 
boxes with the w'ord “ Habana,” though "the 
cigars had not been imported from Havannah, 
such a marking did not disentitle the owner of a 
trade mark for cigars from seeking to prevent 
infringement ; and that, the defendants having 
used . similar marks on their cigar-boxes, the 
plaintiffs were entitled to an injunction and an 
account Held, on appeal, that, as the trade 
mark and other marks on the plaintiffs’ boxes 
together amounted to a “ dressing-up ” of the 
plaintiffs’ cigars, and a misrepresentation that 
they were cigars manufactiu'ed in the Havannah, 
the action must be dismissed, but without costs, 
the defendants being entitled only to the costs 
of the appeal. Keioma7t> v. L. T. 31 — 

C. A. 

Word ceasing to be “ Special and Dis- 
tinctive,’^] — In 1876 A. registered as his trade 
mark the word ‘‘Eton,” which had been used 
since 1869, and become known in the trade as 
denoting cigarettes of his manufacture. He had 
also been in the habit of selling, and supplying 
for the purposes of sale, “Eton” cigarettes in 
boxes so labelled (in conformity with "an alleged 
custom in the trade) as to imply that such 
cigarettes were manufactured at Si. Petersburg 
by a Russian firm : — Held, that A., by so acting 
in connection with the word “ Eton ” as to suggest 
to ])ersoias not in the trade that the cigarettes 
were not of his making, bad destroyed the value 
of the word as “ special and distinctive” within 
the Trade Marks Act, 1877), s. 10, and accordingly 
that at the time of registi\ation it had ceased to 
be his s|;K?cial and distinctive mark capable of 
registration. And as five years on the register 
does not (on the authorities) give an indefeasible 
title to a mark which, from not properly consti- 
tuting a trade mark within the meaning of the 
act, ought not to h<ave been registered, A.’s action 
to restrain an iriLingement of the mark by B. 
was dismissed, and rectification of the register by 
removing the mark on B.’s application allo%ved. 
Wotura Trade Am re. Wood v. Zco/ihert^ 

66 L. J., Ch. 377 ; 32 Ob. B. 247 ; 54 L. T. 314— 
a A. 

Words “Trade Mark” attached to unregis- 
tered Mark— Dse of registjered Mark not beloug- 

?OL. XI¥. . 
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ing to Plaintiff.-] — ^A firm of retail dealers, who 
carried on business in several different branches 
of trade, registered a trade mark for wearing- 
apparel. They subsequently employed the same 
mark, with the words “ Trade Mark ” attached 
thereto, upon the labels used in their tobacco 
department. Ho such mark had in fact been 
registered by them in respect of tobacco. Upon 
the same labels the firm used a device which had 
been registered by R. in respect of tobacco, and 
had been assigned by him to W., an employe of 
the firm. W., having left the employment of the 
firm, granted a licence to G. to use his trade 
marks, and G. sold tobacco -with a label similar 
to that of the firm. The firm cornnieoced pro- 
ceedings against G. to restrain him from passing 
off his goods as and for the goods of the firm, 
Upon motion for an interim injunction : — Held, 
that the use of the words “Trade Mark” on 
goods, attached to a device, amounted to a repre- 
sentation to the public that that device wms a 
registered trade mark ; that there was also a 
representation that the device registered by R. 
was the registered trade mark of the plaintiffs ; 
and that the plaintiffs, having been guilty of mis- 
representation to the public, were not entitled to 
relief, Letvis's v. Goodhody, 67 L. T. 194, 

Conduct not Barring Remedy — Misrepresenta- 
tion after Action brought.] — It was alleged by 
the defendant that the plaintiff was disentitled 
to relief, because at the time of the trial he was 
using wrappers which contained a misrepresenta- 
tion. The plaintiff did not begin to use those 
wrappers until after the action had been brought : 
— Held, that there was in fact no misrepresenta- 
tion in the wrappers in question, but that, even 
if there had been, a misrepresentation not made 
till after the commencement of the action would 
not have affected the plaintiff’s title to relief. 
Siegert v. Fimllater, 47 L. J., Ch. 233 ; 7 Ch. D. 
801 ; 38 L. T. 349 ; 26 W. R. 459. 

Word “Patent” used of TTupateuted 

Article.] — The word “ Latent ” having come to 
be applied in common language to various manu- 
factured articles as descriptive of a particular 
quality, without any reference to letters patent, 
the use of the words “ patent thread ” as part ; 
of the trade mark on an unpateiited article, will 
not prevent a court of equity from protecting 
such trade mark. Marshall v, Ross, 39 L, J., 
Ch. 225 ; L. R. 8 Eq. 651 ; 21 L. T. 260 ; 17 
W. R. 1086. 

Misrepresentation not forming part of 

Trade Mark.] — Since a misrepresentation, not 
forming a part of the trade mark itself, although 
used in connection with the trade mark, and 
with the article to which the trade mark applies, 
would be no answer to an action of a party to 
establish his title at law, neither wall such a mis- 
representation disentitle him to a relief in equity. 
Ford, a shirt manufacturer, gave the name 
Eureka to a particular shape of shirt invented 
by him, and stamped all such shirts with the 
words “ Ford’s Eureka Shirts,” and with a state- 
ment that such words were his trade tnark. He 
advertised the shirts, falsely calling himself the 
patentee of them, and he falsely described him- 
self on his billheads, &g., as patentee of the 
shirts. Shirts of the particular shape came to 
be commonly known iu the trade as Eur<.‘-ka. 
Certain wholesale shirt mauufacturervS made 
shirts ■ of the same shape, and stamped them 
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ininnction to restrain “apjd 

bis nbsrei.resentations, the 
n^iinst then was --fined U> the time 

■W.B.SIB. 

b. Practice. 

i. Generidhj. 

Action at Common law for Infringement. ]- 

If A., a maimfiicturcr. uses the mark of I>. fo 

tlie purpose of giviii^r to 

bv- 1 till! njipearatice of being of the raamif. -- 
tiire of B B. may maintain an action apiust 
A aUhongU A.’s^rticle.s arc not ipenor m 
quality to B.’s, and although it is not 
B. has sustained actual damage. Ad'/' “ '■■ 
Paijne, 1 N. & M. 3,53 ; 4 B. & Ad. 410 ; ^ L, .J.. 

^^Hviierc a plaintiff marked his goods, “• Sykes 
P.atent,” to show that they were his own manu- 
facture, and the defendant copied tlio o" 

his goods to show that they were the pl™*'® “ 
manufacture, and sold them, so marked, a.= and 
for his manufacture : — Held, th.at an aotni 
would lie for the injury, though "ej*®’-’ 
had a valid patent, and both wcie named 
“Svkes." Sijlm y. SyTton » a A K. -di, 3 
B. & C. 541 ; 3 L. J. (O.S.) K. B. 40 ; 2' B- B- 
4*^0 

’"ah action may be maintained by a manufac- 
turer against another manuf.aoturev who marks 
his goods with the known and accus omed mmk 
of the plaintiff, where the mi^ used by the de- 
fendant resembles the plaintiff s mark so closely 
as to be calculated to deceive, and as to induct 
persons to believe the defendant s ^lods to oe 'll 
the plaintiff’s manufacture, and. the defendant 
uses such mark with intent to deceive ancUclls 
the goods so marked as and for goods /“c 
plaintiff’s manufacture, and pwof of special 
damage is not necessary. y. AoWiU, 

5 C. B. 109 ; 17 L. J., G. P. f>2 ; 11 .lur. lO.lJ. 

In such cases it is enough, at least after ver- 
dict, to allege genoriilly that by means of tiie 
premises the'plaintiff was deprivoil ot the sale ot 
clivers largo quantities of goods, and lost the 
profits that would otherwise have accrued to him 

»A declaration alle|2jed that the plaintiffs pro- 
pared, vended and sold for )>rot!t,jncdiclnes callet 
“ Morison’s Universal Medicines,'’ which they so.At 
ill boxes wrapped up in paper , having those words 
printed thereon ; that the defendant, iiiTeiiduig to 
iniure the plaintiffs in the sale of the medicines, 
and to deprive them of prolits, deceitfully and 
, fraudulently prepared and made medicines in mu- 
tation of the medicines so prepared by the plain- 
tiffs, and wi’apped up the same iii paper, having 
“Morison’s Universal Medicines” printed there- 
, on, in order to denote that such medicine was the 
genuine medicine prepared, vended aiul sohl by 
the plaintiffs ; and that the defonda'ut deceit- 
fully and fraudulently vended and sold for his 
evvn lucre and gain the last-mentioiieii boxes or. 
the articles, represented and termed by him to 
■ be medicine, by the name and description of 
o iTmVhrsal Medicines,” which had 


2 Man. & U. 385 ; 10 L. J., 0. t . Ji. 

Imitation— Jury to say if calc^ated to 

Mislead 1— Action forwrongfully.knowmglj anil 

frindulmitlv stamping bars of iron, made by the 
withUtanr^ 

bv tlic plaintiff, wlueh thedctemlai ts 1-y 

•i "tended to he in imitation ot the pum ini'- , 
and which \vas usetl by the defendants in orde r 
^denote that their iron -P. 
nlnintiii ’ and for laiowiiigly ^chlng liu. iiuu 
plamti . plaintrifs iron.^ A 

shiwSS’timmm-riVirbe"^^ 

.ftroxehtiim of orders received fro.u W 
cnrresDOiulonts Held, that it was pwjieil.i luU 
to the iiirv to sav. first, whether the deteuilan .s 
mark bore siudi a close resemblance to 
tiff's as was calculated to deceive the 
and iniure tlic sale of the plaintiff s goods : and 
socondly. whether the defeiulmits used 
with the intention ot supplanting the plaintil . 
or whether it was done in the ordinary course ot 

business in execution of orders. C ^ • 
Thimjmfn.i'ilnn. ic <4. if'T ; '■ Scott (S.—I oU- . 
11 L. .1., C. l>. 301. . 


Conflict of Evidence as to. on Interloeu- 

tory Applioation.]-T!ic plaimiif- rei';--torcdji 
trade mark for wor“tod gocis dw-ctroul »> o 
white selvage on o.ach side of rho pa-c.- uav;!!.! ii 
red and white motticil turcao I'lioruoieu rue 
full length of the sclv.age between riic '“'E"’ ‘'J 
the piece and the -Ige ot the s.dvage. ,ind 
deposited a specimen at the |.aieitt ofhcti 
museum. The specimen so deiiusitt-d was inulj ul. . 

and the selvage was white, the warp being w h'to 

cotton and the woof white mohair, find nearly in. 
the middle of the selvTcje was n eompound wairp 
thread composed of a thread of wliite cotton anil 
a thread of Turkey rod cotton twisted 

When the £?ooils were dyeil hhndi the 
threads ioo\ the dye imiwrfeetiy. so that the 
warp threads in the selvage became ^rcy, wliiie 
the woiif became black, so as tr» make the selrni!© 
dark ’‘■^rev, with a tfark reil mottled hoc niiiinn^i? 
along'" it The defendants sold lAu'k moluur 
uQods with a dark grey selvage of nearly tie 
same shade as that of tlie philuu^sS, with it 
t.wisted thread ruiiniiig along its inner etige, 
which thread was oritrlimliy white, red, aiid 
Vtillow. but in the omrse of dyeing the while 
became dark grey, and iiie yellow a dijrk ohv^ 
vvbleli..c€mld hardly be ingmslu^d., j 
tiffs sought to restrain the sale of tlmse. ycKwls iis 
ail infringement, ami moved for an 5ri|fmjnw.iu 
There was evideiiee find the Rdvage, ilitwgb imi 
actually whirts m^as ^vliat was the mum 

as a white selvage by M that 

as the plainiiffs’ selvage was not; wliiftp UBd «« 

mottled tiiread of the didmubids was dlffiMit,, ^ 
an<l ill a different podilon tlml ef tUci 

plaintiffs, there was no Infringement', and tl»t M 

LiuncUon must be ivruscd. Ihit held % 
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which the court acts in preventing a man from 
passing olf his goods as those of another are not 
altered by the Trade .Marks Eegistration Act, 
and that tlje question could not be disposed of 
by simple inspection of the patterns without con- 
sidering whether the selvage was not. according 
to the understanding of the trade, a white selvage, 
and if it was, then wiiether the differences in 
quality and position of the defendants’ mottled 
thread wei-e sutlicient to distinguish the defen- 
dants' gootLs from those of the jjlain tiffs, so as to 
prevent purchasers from being misled, and that 
as there was a conflict of evidence on these 
points the motion must stand over till the trial, 
the defendants undertaking to keep an account. 
Mtf.ehdl V. Hetu'if, 15 Gh. D. 181 ; 43 L. T. 1S(> 
— -Ct A. 

Jurisdiction of Court of Chancery.] — The 
jurisdiction of the court of chancery in the pro- 
tection given to trade marks rests upon pro- 
perty, and the court interferes by injunction, 
because that is the only mode by which property 
of this description can be effectually protected. 
Leather Cloth Co, v. American Leather Cloth 
Co., 3 K. R. 204 : 4 De G. J. & S. 137 ; 33 L. X, 
Oh. 199 ; 10 Jur. (N.S.) 81 ; 9 L. T. 558 ; 12 
W. R. 289--Per Westbury, C. Affirmed in H. L., 
ante, col. 107. 

The jurisdiction of the court of chancery, in 
the protection of trade marks, rests upon pro- 
perty, and fraud in the defendant is not neces- 
sary for the exercise of the jurisdiction. Hall v. 
J3arroiOii, 4 Be G. J. .k: S. 150 ; 3 27. R. 259 ; 33 
L. J., Oh. 204 ; 10 Jur. (i7.S.) 55 ; 9 L. T. 561 ; 
12 W. R. 322. 

Where a name, once affixed to a manufactured 
article, continues to be used after the death of 
the manufacturer, the name in time becomes a 
mere trade mark or sign of quality, and ceases to 
denote, or to be current as indicating, that any 
particular person was the maker, and would, 
therefore, be protected. Ih. 

Where the court is of opinion that the use of 
a particular mark is likely to deceive, it will not 
require evidence of actual deception. JBraham. 
V. Bustard. 1 H. .k M. 447 ; 2 N. R. 572; 9 
L. T. 199 ; 11 W, R. 1061 ; S. P., Braham v. 
Beach} m, ante, cols. 77-— 8. 

At law the proper remedy is by an action for 
deceit, and proof of fraiul on the part of the 
defendant is of the essence of that, action ; but 
the court will act on the principle of protecting 
property alone, and it is not therefore necessary 
for obtaining the injuiictiou to prove fraud, or 
that the credit of the plaintiff was injured by 
the sale of an inferior article. Edelston v. 
EdcUfoa, 1 I)e G. J. & S. 185 ; 9 Jur. (n.S.) 479 ; 
7 L. T. 768 ; 11 W. R. 328. 

An injury by loss of custom is sufficient to 
support' a title to relief, and it is not necessary 
that proof should be given of persons having 
been actually deceived, 'in having bought goods 
with the defendants’ mark, under the belief 
that they were of the manufacture of the 
plaintiff. Ih. 

An owner of a trade mark will not be deprived 
of remedy in equity, even if it is shown that all 
who bought goods bearing the mark from the 
defendant were well aware that the goods were’ 
not of the plaintiff’s manufacture. Ih, 

It is enough if the goods were supplied by the 
defendant for the purpose of being sold again in 
the market, nor is it necessary to show that any 
person was deceived, if the resemblance of the 
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articles is such as would be likely to cause one 
mark to be mistaken for the otlier. Ih. 

In granting in junctions to prevent the in- 
fringement of trade marks, the court exercises 
its jurisdiction in aid of courts of law, i.e. 
where an action could be maintained In a court 
of law. But it does not exercise an indepen- 
dent jurisdiction. The cases on this subject 
reviewed and considered. Foot v. Lm, 13 Ir. 
Eq. R. 484. 

An injunction to restrain a defendant from 
using the particular style or title adopted by the 
plaintiff will not be granted if tlie court entej- 
tains the slightest doubt of the ])laintiff’s right 
to sustain his title at law. Parser v. Brala, 17 
L. J., Oh. 141. 

The court refused to interfere by injunction, 
on the application of the plaintiff, tlie owner of 
! a manufactory, to restrain the oecu|.)ie]’s of the 
I original manufactory from using a particular 
i mark, but gave him iiberty to bring an action at 
I law, hlottleof Y. Bowmian, 3 Myl. & Or. 1 ; 6 

1 L. J., Oh. ms. 

In case of claims to the exclusive right to 
particular marks on manufactures, the court 
exercises a jurisdiction over a legal right, and 
therefore will not interfere by injunction in 
the first instance, except in strong cases, and 
it generally does so by putting the parties on the 
terms of asserting their legal right by action at 
law. Ih. 

Registration — Rfot a Condition precedent to 
Action.] — A Butch company moved to restrain 
a commission agent from infringing its trade 
mark, and from shipping goods abroad wntli its 
trade mark stamped on them. The WTit in the 
action was issued after the time for registration 
of trade marks limited by the Tracle Marks 
Registration Amendment Act, 1876, had expired, 
and before the Trade Marks Registration Ex- 
tension Act, 1877, had come into force. ^ The 
company had not before the motion for injunc- 
tion registered its trade mark : — Held, that 
registration was not a condition precedent to 
the company’s right to an injunction, Tmntsche 
Stoom Bleeliery Goor v. Ellinger, 26 W. R. 70. 

For one Class — User for another Class.] 

— The owner of a trade mark can only sue in 
respect of an infringement of that trade mark 
in connection with the particular goods or classes 
of goods fqr which his trade mark is registere<l. 
HartY. Collet/, 59 L, J., Oh. 355 ; 44 Ch. B. 193 ; 
62 L. T. 623 ; 38 W. R. 440. 

Counterfeit of Brandon Wine— Action against 
Wharfingers for Belivery — ^Restrained by In- 
junction.] — The ]>lain tiffs, who were wharfl'ugers, 
warehoused a quantity of wine branded in 
imitation of the trade mark of the Yeuve 
Clicquot champagne. The dock warrants passed 
into the possession of the defendant, who liad 
advanced money upon them. The plaintiffs 
were afterwards infonned that the brand was 
counterfeit, and that an injunction was about to 
be applied for, to restrain them from parting 
with the wine. After the injunction had been 
granted, but before they had received notice 
of it,' the defendant produced the warrants and 
demanded the wine on payment of the plain- 
tiffs’ charges. The plaintilfs refused to give it 
up.' The defendant sued them at law, and the 
plaintiffs filed a bill to restrain him from prose- 

5—2 
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'Ciliated: to deceive' . bf ■ its ..similarity to .. aiiotlier 
person’s . .trade .mark., ; liis ; coiitinumg to :":use it 
after complaint bas; been made is strong evidence 
of fmud. Or r~ living Y, Mite, col. 

127.. ' 

Of Deception. ]— In a . trade , mark , case, 

the fact that one person' has been deceived is not 
conclusive as, to the. misrepresentation,' ^ 
Serrioe 8 u 2 } 2 ^ly Association y. IS Ch. B. 

.512. 

In suits to restrain the fraiuliilein use a 
trader’s name, or of a trade mark, h- j's imt 
necessary to give proof of actual da-cept ion ; if 
is enough if the acts of the ilofentlant are cal- 
culated to deceive. IhuMam v. Foffage. 2d 
L. T. 755 ; 20 W. 11. 720. Amrmed, L. K. 8 I'li. 
91 ; 27 L. 595 ; 21 W. IL 47. 

The court does not interfere to prevent the 
averring' special damage, might sue alone for an infringmnent of a trade mark, unless, in ilie rirst 
injunction, and for the delivery up of the place, it has evidence^ that the pu)>he has heoii 
articles so marked to have the name erased, actually deceived, or is from iiHpecri<m '-atisned 
Font V. Turpm, 2 J. & H. 139 ; 30 L. J„ Ch. 495 ; that there is either an intention to deeoive or a. 

7 Jur. (n.s.)'673 ; 4 L. T. 637 ; 9 W. K 548. probability of deception. Oopr v. M, 

Held, also, that he might sue alone for an 1^ 1*^^ ; 30 L. T. 292 : 22 \V. Ik 4o0, 

account of profits made by the defendant out of 

articles so marked, and for payment tothe plain- Of Skilled Witnesses.] — Kvidonee of 

tiff of such part of such profits as he should he skilled witnesses, that in their opinion the public 
entitled to. Ih. is likely to be deceived by t.lie similariiy of two 

Two persons, sons of a father, who had trade marks, is not of itstlf siifiieient evitkuK'c of 

originated a manufacture of tobacco pipes, and infringement. I h. 

de.signated them as “ Sonthorn’s Brosely pipes,” 

on the death of their father, manufactured at Discovery.] — In a suit to restrain the inf ringc- 
Brosely, but at separate establishments, and for inent of trade marks, the defendants refnstNl to 
their separate benefit, pipes of a like character : divsclose the names of their customers, the places 
one of the brothers instituted a suit to restrain to ivhicli they had consig'iieil their gootls.and the 
the use of this trade mark, the . other declining prices which had been paid for them. TItey 
to join ill such suit : — Held, that the one brother also, w’hile producing their books, which con- 
might alone file a bill for an injunction and fessedly showed orders for goods bearing some id- 
account. Southorri v. FcipiolAs, 12 L. T. 575. the trade marks claimed l>y the pdainlilfs, sealed. 

up such poi’tious of entries therein as vliey swore 
Persons having no Interest.] — A., the in veil- contained orders for the impre^siiU! of the ices 
tor of a medicine, employed B., a foreigner other than those claimetl by the plaiuritTs : — ■ 
residing abroad, to manufacture it for him there, Held, that the defendants nce«I not di-^dnse the 
and sold it in England for his own sole profit ; a names of their customers or the }.)riees of rlie 
label and seal, denoting that the medicine was goods, as such disclosure could Ui 4 be nmi culai 
manufactured by B., and sold bj A., ivere afiixed to to the plaintiffs, ami miglit i.ri j m*e rue ilel'em iants 
each of the bottles in wdiich it was sold. Thede- in their business, but that they mu^t make r he 
fendants imitated the labels and seals ; demurrer rest of the disclosure wh.ich tiiey objtM'f'ed lo, 
allowed to a bill by A. and B. to restrain the and that whore one of a hue n*adt' murk- had 
imitation, and for an account of the sales of the been disclosed in the orticr-boc'k, ilic whole Hmj 
spurious labels and seals, A. having no interest, must be disclosed. Carrer v. /V.v.O? Lcitr, 41 
Fdonclre v. Slimo, 2 Sim. 237. L. J.. Oh. 92 ; L. B. 7 Oh. 9h» : 25 ].. 722 : 2d 

W. 11. 134. 

Agents—Amendment.]— In 1883 H. & Where a decree has been ,mad^.‘ dbirigiug the 

Co. agreed to consign their wine for .sale in the defendant to aecuunt for all goM'd'' -2d by h;m 
Huited^ Kingdom or its colonies exclusively to ivit h a stump thereon, he i-! euiaprihiid 
the plaintifis. The plaintiffs brought an action to close the names of all perxur- to whrcu he has 
restrain, the defendants, London wine merchants, sold any such gtwds : and if be bo miuble u> give 
from selling wine under a name in colourable such information precisely, he niay ihs -a f ins { n*u 
imitation of H. &: Co.’s trade mark. The defen- otherwise) be re(|n ired todiseju'C flu, numr;-, mI 
dants raised the point of law that the plaintifi’s all persons to whom hv Ims --tfld an;. gKoo- wh.ifa 
were not capable of suing as they ivere not he will not swear posit ivelv wero m,’-mmp<‘d* 
themselvesproprietorsof the trade mark .‘--Held, Leather Ploth fo.Y.JPrsekffLi. 1 If.vV 51.295; 
that the plaintiffs had no right to bring this 1 K. K. 551 ; 1 1 W. K. 933.' 
action ; they had mo interest in the trade marks, 

and had no right to restrain a fraudulent use of • , t . . 

them. Leave given to amend the, action by h*/ J- 'Tt/fbu 

makan^ the present .owners ^ of the tx-ade mark Scienter, ]—If A» lias accuiiiyil pw'jpciiiV in a. , 

plaintiffs, ^ _ Mic har4^ h, T. SB7, trademark, which is afterwards adopt«i tad 

- ■' \ V ~ '■ / • used by B., In ignorance of riglit, A, ia 

, ' in. Mid^m'knd' ' entitled to an injunction, Imi not: I aii ftiwmrtfc 

5'’’ ,■ ‘ . ' * profits or to conirmnsadoii, eiwpf In wticet 

; a >tradey has of any mser bv ii he kvamf twiire of the 
adopted a ti’ade ma^k which is cai- prior ownership, I DeCb 

' s'l., . b ‘ 


cuting the action. Injunction granted.. Limit y. 
Mankre^ 34 Beav.157 ; 11 Jur. (k'.S.) 28 ; 11 L.T. 
469 : 13 W. li. 312. On appeal, injunction con- 
tinued. 8, C., 34 L. X, Ch. 142 ; 11 L. 1\ 723. 

Trade Mark Kules—June, 1889 — Schedule of 
Tees.]— W. N. 1889, p. 360. 

1890 .] — See 59 L. J., Orders, p. 1. 
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w % ^ '■ ^ ^■'- j 11 tickets with T.’s name priiitol tliereon to certain 

\\. It. o^b. goods of inferior quality to T.'s n.nd made br 

Where fi defendant is ordered to account for another manufacturer. *Oi] T.'s coinplainiiig of 
the by him through a wrongful this, W, offered to give an undertaking that lie 

use or the plaintin s trade mark, he cannot be would not use such tickets again, and to pay a, 
charged with tiac debts as proftts ; but on the certain sum, but declined to make a public 
other hand he cannot charge the plaintiff with admission that he had used the tickets in order 
the costs of manufacturing the goods in icsp^ to defraud T. Held, that, notwithstanding 
of \ 9 {t- ^iGlffs were incurred. S. 6’., 10 W/s offer, T. was entitled to an injuuction wit ii 

/ '.V ^ ^ ‘ V costs, and also to an inquirv as to damages 

A detenaant IS liable, in equity, to account for at his own risk. 7h/n/c y. ff ’e^rd, 21 L. T. ISOT 
the profits made by the user of a plaintiff’s trade 
mark, though, at the time of the user, he mav 
have been ignorant of the rights and of the exist- 

ence of the plaintiff, and notwithstanding that, to When given against Defendant.] — A defen- 
entitle him to reco^'er (lamages at law, it may be dant whom the court held, on the chief point in 
necessary to prove a scienter. (Mrticr v. Cari'de, issue, in a suit for infringement of a trade mark, 
31 Beav. 202. ^ to have been guilty of a frautlulent misrepre- 

A person innocently selling goods bearing the sentation, was. though successful on another 
spurious trade mark of anotlier person is not, in point, ordered to pay the whole costs. JF/^&rier 
equity, liable to account for the profits made d‘’ JJ'll.sv/i Manufacturing Co. v. Sliah\wcar .‘19 
thereby, but the owner of the trade mark is L. J., Ch. 36. 
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infringing' tlieir trade mark or selling the 
cigarettes. The defendants at once returned to 
E. the greater part of the cigarettes, and, by 
their afh^lavit, submitted to abide by any order 
the court should make, but contended that they 
ougiit not to be made to pay the costs: — Held, 
that there ought to be no order as to costs. 
Upmann v. Forester (supra) discussed. Amevi- 
cttii Toltaceo Co. v. Guests 61 L. J., Ch. 242 ; 
[1892] 1 Ch. 630 ; 66 L. T. 257 ; 40 W. R. 364. 

A person having in his hands or under his con- 
trol goods bearing a forged trade mark, is bound, 
u])on the fact being brought to his knowledge, 
at once to sulunit to do whatever he might be 
conipcllcd to <]o ui)on a bill filed ; otherwise, 
however innocently the goods may have come to 
him, he will be liable for the costs of a suit insti- 
tuted by the person whose right is infringed for 
the purpose of obtaining relief. U'^wiann v. 

40 L. J., Ch. 475 : L. E. 12 Ecp 140 ; 
24 L. T. 896 : 19 W. E. 867. 

The plaintiifs, in a suit to restrain infringe- 
ment of their trade mark, are entitled to have a 
s|)urious inntation of their mark removed from 
goods, and to a lien on the goods for costs, 
provided that the owners of the goods, who were 
not before the court, should not see fit to inter- 
vene. ih. 

r.ut on appeal, held that he was not bound to 
pay costs, being entirely innocent of the fraud. 
S. (I, 20 W. R. 131. 
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restrain the infringement. On the 7th July, 
1886, the defendants oifered to compensate the 
plaintifi: without the necessity of legal ])roceed- 
ings, and to destroy the labels and comply with 
any reasonable request of the plaintiff ; on 
16th July the plaintiff moved for an injunction : 
— Held, that, notwithstanding the defendant’s 
offer, the motion w^as not an unnecessary pro- 
ceeding, and the defendants must pay the costs 
caused bv what they had done. Feint ess y v. 
Day, 55 L. T. 161. 

An offer by defendants after bill filed to dis- 
continue the use of a trade mark, unless it be 
also accompanied by an offer to pay trie costs 
and expenses up to that time, or to let the ease 
be argued only upon the question of costs, will 
not relieve the defendants from the iiaymenr of 
the costs of the suit. JCAndretv v. Dassdt, 10 
Jiir. (N.S.) 492 ; 10 L. T. 65 ; 4 X. 11 12. 

On Higher or Lower Scale.] — A submission 
to a perpetual injunction witli costs by a rlefen- 
dant in an action for the infringement of a 
trade mark does not afford a special ground upom 
which the court will direct taxation of the costs 
upon the higher scale under the provisions of 
Ord. LXV. r. 9. Hudson v. Osgerhy. 5*} L. T. 
323 : 32 ^Y. E. 566. 


Infant Defendant.] — An infant who had 

sold spurious articles, representing them to have 
been manufactured by the plaintiff’, oixlcred to 
pay the costs of suit for an injunction. Cliuhli 
V, Griffiths, 35 Beav. 127. 

When Disallowed — To Plaintiff.] — An owner 
of a trade mark, having asked for an injunction, 
together with an account of profits, to which he 
was not entitled, was not allowed any costs of 
suit. 3/oet V. (hmston, 33 Beav. 578; 10 Jur. 
(N.S.) 1012 ; 10 I.. T. 395 ; 4 N. E. 86. 

Where an order has been made for an interim 
injunction to -restrain an alleged infringement 
of a trade mark, and the defendant, wishing to 
avoid further litigation, agreed to pay all costs, 
and to give an undertaking not to use the trade 
mark complained of: — Pleld, that the plaintiff’, 
persisting in carrying on the suit to a hearing, 
was not entitled to his costs. Hudson v, Bennett, 
12 Jur. (N.S.) 519 ; 14 L. T. 698 ; 14 W. E. 911. 

To Defendant.] — If a trader imitates 

another person’s label or trade mark, and sails so 
near the wind as just to avoid an injunction, 
though the court does not grant the injunction, 
it will not willingly give him any costs the 
proceedings. Bass v. JDawher, 19 L, T. 626. 

To Plaintiff and Defendant — Where both 

Parties deceive Public.] — I'he court will give no 
costs on eithei’ side in a case where both parties 
are engaged in, the manufacture of, an article; 
intended to be used to deceive and mislead the 
public. Fstoourt v. Fsteimrt Mop Essence Co., 

44 L. J., Ch. 223 ; L. E. 10 Ch. 276 ; 32 L. T. SO ; 
23W.R. 313. 

Effect of Apology aJ^er On 12 th June, 

1886^ an Order was received,’ By tiie defendant 
for' certain 'goods- with' ^abhls attached which 
infringed" the plaintiff’s registered' trade inark^ 
and on 6th July, 1886, a writ was issued to 


Lien for — Priority.] — Wine marked with a 
counterfeit of the plaintiffs' brand had been 
imported into this country, and A. had made 
bond fide advances on the security of the dock 
warrants. An injunction having been granted 
to restrain the dock company from ])arting with 
it, the court, on the application of ,A., ordered 
the wine to be delivered to him, on the eount'er- 
feit brand being removed, but made A. f jay tl;e 
costs of the ap]')Iication : — Held, tliat the prt ty 
of charges on the wine was, first, the expen>e' of 
the dock company: secondly, A.'s chrim : laiii, 
thirdly, the plaintiffs' costs of suit. Bonse/rdO/ 
v. Beta. Tdztello Di re, 3 X. E. 237 : 33 IWav, 
642 ; 3.3 L. J.. Ch. 371 ; Id Jur. (N.S.) fit? : 9 L. T. 
567 ; 12 W. E. 198. 

A wine merchant brought an action :igain-t 
another wine merchant trj rotraiti him from 
pirating his trade mark by braraiing it on the 
corks of his bottles. Siunc of tJic iji hurtics : 
with the pirated trade mark wa..-, in tlu- ware- 
house of certain wliarfirrjcr'^. wla.) wore nijidc 
defendants to the action. In their defenee tlay 
disclaimed ail interest in the nta-t ter iti disput.! 
and snlmiitletl to act a^ the ntiuh? due^-. 

upon having their charges and cu.sts |i;'jid. At 
the trial they coniendctl at tin bar that 
plaintiff’, if his right was estab]:Mied. o;{glg nre 
to touch the bottles for the pitrpiu*e of p’Oeovimr 
the branded corks withrmr first [layinu tnr.'r 
charges : — Held, that the -wharlntgers had d,onc 
nothing to disentitle them lo tiioir Cn-’ 

action : anel that if the plaintiff liad any i:en 
the wine for his costs it ititis; he. ixwcpnae.rl to 
'the wiiarfingers* lien for their clfarees. 01*0 \\ 
Picketing, 47 L. J., Ch. 527 : 8 ('li, 1). 372 , 38 
h. T. 799; 26 \\. IL 637— *lk A, CpMpn/t 

Y. Elba n, supra. 

' 3. Assignment, and Tskr in* Kiiiis and 

REinfESENTATIVF.S. ' ' a., 

Assig-naMlity,]— The qrie>riom how ffir by tlm 
general law a trarle mark is agslgiiabh^ dep«l« 
greatly 'upoH the nature of tlie'iimrk Mid the 
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mode in which it has been used. A corporate 
trade mark granted by the Cutlers’ Conipanj at 
Sheffield to a person not free of the company, is, 
so far as the special acts governing the company 
are concerned, assignable. Bury v. Bedford, A 
De,G. J. & S. 352; 4 N. E. ISO: 33 Ch. 

465; 10 Jur. (N.S.) 503 ; 10 L. T. 470; 12 
W.,E, 726. 

All American company manufactured a metal, 
the main use of which was in bearings for 
machinery. They had not sold any bearings in 
this country, but had by means of an English 
partnership trading under their authority "pro- 
cured bearings to be made, and had a commer- 
cial interest in their being made, and they had 
a reversionary right in the gootlwill of the 
l)usincss so carried on : — Held, tlnit the American 
company had a business concernetl with the 
metal healings, in connection with the goodwill 
of wliich a trade mark registered for liearings 
made of the metal in question could be assigned 
under s. 70 of tire Trade Marks Acts, 1883. 
Jldyuolia Jfetul Co:s Trade Marli,^ In rc, Aflaa 
Ci}., JIeparfi\r^i\ L. J,, Ch. 598; [1807] 2 Cli. 
371 : 76 L. T. 672 — (A A. Varying 45 W. E. 
406. 

Eight of Assignee to use Trade Mark,] — 
Where a tinde mark, contains an emblem with 
such a collocation of words as amounts to an 
advertisement ci: the character and quality of 
the goods, and contains statements which, 
though true as regards the original adopter of 
the trade mark, arc calculated to deceive the 
public when used by his assignee, the assignee is 
not to be entitled to protection in the use of 
such trademark. Leather Cloth Co. t. American 
Leather Cloth Co., 11 H. L. Gas, 523 ; 35 L. J., 
CTi. 53: 11 dm-. (x.S.) 513: 12 L. T. 742; 13 
W. E. 873. And see t?. C„ 4 De G. J. & S. 
137 : 2 X. ih 481 : 3 N. K. 264 : 33 L. J., Oh. 
li)9 : 10 dur. (K.s.) 81 : 9 L. T. 558 ; 12 W. E. 
2'89. 1 ■ , .. A 

Although a trader may have a property in a j 
trade mark, giving him a right to exclude all 
others from using it, if his goods derive their 
increased value from the personal, skill or ability 
of tlie adopter of the trade mark, he cannot give 
any otlier |.)er.son the right to affix his name or 
mark upon tlndr goods, for the effiect thereof 
\\ould l.>e to give them tlie right to practise a 
fraud u|}on the |rabHc. Ih, 

A Company purchased all the property, 
utensils, goodwill of hiisi ness, and trade marks 
of a manufacturer ; this purchase would authorise 
the cornpanv', nadly currying on business at the 
same place, tvi con dime the use of the manufac- 
turer's name and marks, so as to be protected 
therein against the infringement of the same. 
Then- may ho a [)roperly in a tinde mark which, 
on the sale of the rigid, to manufacture the goods: 
which it tlesignales, may also be sold and.trans- 
ferreil. Ik 

Persons tire name of Crockett manufactitred 
ieatlun’ clorb. arul on it a stamp, describing 
it as manufactured by them at Xew Jersey, U.S., 
aiMl West Ham* Essex, and as being patented, _ 
and being taunctl A appany ^ bought their; 
manufaetunMl articles, their materials for manu- 
facture, gimlwill, and premises, at West Ham, 
and their' trade marks. SemblQi that on such a 
purchase, the coiitiniied use by the purchaser pf 
Crockettda original label was not a fraud on- their 
part ; and if the me of it had been dnf ringed;- it 
might- hate been protected. ,, ,, , , .... ^ 
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Assignment in Gross of Eight to use Hams— - 
Injunction.]— In 1871. John Forrest, who had 
carried on in London the business of a watch- 
makei', and had marked his watches “John 
Forrest, London,” died, and a firm of watcli- 
makers in London purchased the goodwill of the 
business, but did not continue his business except 
that until 1874 they put “ John Forrest, London.” 
on some of their watches. In that year they 
granted an exclusive licence to another firm in 
Liverpool to rise for seven years the name “John 
Forrest, London,” on their watches, hut after the 
licence had expired they did not use the name 
themselves, save only in a very few cases. In 
1890 they assigned their assets to a trustee for 
their creditors, and he in 1891 sold their business 
and the goodwill and lease of the premises, and 
on the same day he sold to the plaintiff, a watch- 
maker in Coventry, the name, title and goodwill 
of the business of John Forrest, Loiitlon : — •Held, 
that the plaintiff, being a mere assignee in gross 
of the right to the name of John "Forrest, was 
not entitled to an injunction to restrain the use 
of such name on watches made by the defendant, 
who was also a watchmaker in Coventry. 
Thorneloe v. Hill, 63 L. J., Ch. 331 ; [13911 
1 Ch. 569 ; 8 E. 718 ; 70 L. T. 124 ; 42 W. E. 
397. 

Biscovery of Trade Secret.] — When a man 
has learnt a trade secret from his employer, and 
practised it after the employer's death, selling 
the article under the old name, lie will not 
acquire such a right to the exclusive use of the 
name as a trade mark as will be protected 
in a court of eqiiitv. Ilorenden v. Lloyd, 18 
W.E. 1132. 

Any person who by fair means has gained the 
knowledge of a trade secret, may, after the death 
of the original inventor, make and sell the article 
under the name of the original inventor, provided 
such person does nothing to induce the public to 
believe that the article sold by him is made by 
the successor of the original inventor. James v. 
James, 41 L. J., Ch. 353 ; L. E. 13 Eq. 421 : 26 
L. T. 568 ; 20 W. E. 434. 

A member of the family of E. J., the original 
inventor of a secret preparation, having by fair 
means become possessed of the original receipt, 
made and sold the article by the name given to 
it by the original inventor, under the signature of 
E. J., his own name being R. E.„J, ; — Held, that 
he was not entitled, as against the successor of 
tlie original inventor, to sell the article under 
the signature of E. J, singly, or to represent 
that his was the only genuine preparation. Ih. 
Practically overruled in Massam v. Tliorley's 
Cattle Bond. Co,, ante, col. 102. 

— — Person of Same Eame.]— Any person 
who has become acquainted with the process of 
manufacturing an article which is in general ; 
secret is entitled to manufacture it, and if the 
name of the first manufacturer has become 
attached to the article, any person afterwards 
manufacturing is entitled to describe it by the 
name of such original manufacturer, and if he 
happens to be of the same name as the original 
manufacturer, he may use his name in describing 
Ms business, or allow it to be used by a company 
formed by him for the purpose of carrying on the 
business, notmthstanding that the representa- 
tives of the original manufacturer continue to 
carry on the old manufacture under the old 
name. Massam v. Thoileys Cattle Food Co., 
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46 L. J., Ch. 707 ; 6 Ch. D. 574 ; 36 L. T. 848. 
But see S. C. in C. A., ante, col. 102. 

Son Carrying on Business after Ms Father’s 
Death.]— "Where a person is selling an article in 
his own name, fraud must be shown to constitute 
a case for restraining him from so doing, on the 
ground that the name is one on which another 
has long been selling a similar article. Burgess 
V. Burgess, B De Gr. M. & O. 81)6 ; 22 L. J., Ch. 
67.5 : 17 Jur. 202. 

Therefore, where a father had for many years 
exclusively sold a sauce under the title of 
•• Burgess’s sauce, a court of equity would not 
restrain his son from selling a similar article 
under that name, no fraud being proved. Ih. 

The plaintiff's father prepared and sold a 
medicine called “ Dr. J.’s Yellow Ointment,” for 
which no patent had been obtained. The plaintiff, 
after his father’s death, continued to sell the 
same. The defendant sold a medicine under the 
same name and mark : — Pleld, that no action 
could be maintained against him by the plaintiff’. 
Singletoii v. Boltou, 3 Dough 293. 

On Sale of Business.] — In substance there is 
no distinction between the sale of a business and 
goodwill by a trader liimself, and a sale by his 
assignees in bankruptcy. Jludros v. Osdorne, \ 
39 L. J., Ch. 79 ; 21 L. T. 386. 


Mitchell afterwards set up _ a similar business 
under the name of “ The Condy’s Fluid Com- 
pany.” H. Bollmann Condy sought to restrain 
Mitchell from using the name of Condy in con- 
nection with the article .he sold as Condy’s Fluid : 
—Field, that both the partners had an equal right 
to the use of the trade name of “ Condy’s Fluid ’ ; 
and that Condy’s contention failed because he 
had not shown fraud on the part of Mitchell such 
as to mislead the public into the belief that the 
article he sold was in reality inanufactured hy 
Condy. Candy v. Jllfeliell, 37 L. T. 766 : 2{» 
W. E. 269— C. A. 

A partnership was carriedon forfuurteen years 
between B. ami G. under ilic style of B. cV. Co. 
On the dissolution the assets were 
but no arrangement was come to a< to tlie style : 
— Hell, that the name or style of B. Co. 
formed an undivided asset of the partnership 
which belonged to the partners in common ntvY 
the dissolution, and that B. was nor entit]t‘<i 
to prevent Cl. using the style of B. w'c Co. in his 
business. Banlis v. Cihran, 31 Buav. 5(56 ; 3-i 
L. J., Ch. 591 ; 13 WC R. 1012. 

Two ladies, A’'. C. Jtnd AI. W.. carried (tu 
business in London in partnership under rlic 
firm of C. tSt W. \ . C. married L. .After this 
a decree for dissolution was made, and it was 
ordered that “ the said partner, "hip business, an<l 
the leaseliold premises, trade lixtiuvs, sioek-in- 


Therefore, on sale of a business by a trader’s trade, goodwill, and business.*’ should be sold as 


assignees in bankruptcy, the trader has no right, 
upon setting up a fresh busineSwS after his 
discharge, to use the trade marks of his old 
business, or in any other ^vay to represent 
himself as cariying on the identical business 
which was sold, although he has a right to set up 
again in business of the same kind next tloor to 
his old place of business. Ih. 

In such a case it is no objection to the pur- 
chaser’s coming for the assistance of the court, 
that he has continued to use the name of the old 
business which he found there. IhC 

Trade Mark Partnership’s Asset.] — Upon the 
formation of a partnership with a person entitled 
to the beneiit of a trade mark, the mark, in the 
absence of express provisions in relation to it, 
becomes an asset of the partnership. Burg v. 
Bedford, 4 De Cr. J. & 8. 352 ; 4 N. R. ISO ; 33 
L. Ch. 465; 10 Jur. (N.S.) 503 ; 10 L. T, 
470 ; 12 AW R. 727. 

AATien in the judgment of the court certain 
initial letters, surmounted by a crown, had. 
although originally representing the names of 
certain partners, become and w^ere a trade mark ; 
that is, a brand which had reputation and currencj’* 
in the market as a well-known sign of quality : 
— Held, that as such the trade 'mark was ’ a 
valuable property of a partnership constitute<i 
by successors to the original partners, but not 
having the same initials, as an addition to their 
works, and might be properly .sold with tlie 
works, and therefore properly included as a di.s- 
tinct subject of value in the valuation to the 
surviving partner. Mall v. Barrows, 4 De 0. 
X k S. 150 ; 3 K, . B. 259 ; 33 L, X, Ch, 204 ; 10 
JuL (K.S.)' 55 ; 9 L, X. 661 ; 12 W. R. 322. 

H. Bollmann Condy and Mitchell earned on 
business together under.the style of Bollmann 
Condy k Co-X manufacturing, and selling a dis- 
infectant, known as Condy’s ;FMd,, After the 

dlssoluMoi; ,,^of „ , the. ,.,partnersMpA...H. ...Bollmann 

’■ .,L„Oondyiset up a 'hmmem for th#.same purpose, 


a going concern to AI. AV. or to L. and uife, 
whichever should be the highest bidder. AL W, 
became the purchaser of all the ernperfy direct I 
to be sold. L. an<l wife, w'ho carried lUi busluer'S 
in Paris under the lirm of 0. et t'ie., eormueiieed 
an action to restrain AL AW from carrying on 
the business under the style or lirm of i\ k \X. : 
— Held, reversing Hail. V.-C., that L. mul wife 
had no right to restrain AL AAA fruia u,"ing the 
name of the ol<l lirm. Lary v. IJ'o'h-r, 4^s L. d„ 
Ch. 273 : 10 Ch. D. 436 ; 39 L. T. : 27 AW IL 
370-C. A.„ , 

}■>., an outgoing partner, claimed that by tltc 
terms of the tlecd of di^-ulmiiin in*nvv*’n 
himself and L., he was eniitkd to mamifaenu'e a 
particular atiicle from tm orignial rec‘ipe, the 
property <»f the late parniershifi', and >eirh as 
‘*L.‘s soap" prepareti by B. Kl, ih.it he was 
entitled to use the old trade {:ah.e ef tlie article 
as his trade n:ark, ami In hnw fi o gist f Ted, 
although identical with t'har the "UecX"*or'^ nf 
the old film. Ba/d/fiw v, Laa\ 41 !,. lA ; 29 
AAA IL 837. 

Assignment not Begktered. i—AA'Imn* a r rude 
mark ilias been registt.U'eth an assignee? of the 
registered, imoprietin.' can brhrj an aermn no 
prevent the use ed* the trade iiumk, wif honf having 
registered file assignment. I hit a \\ 

55 L. J., Oh. 273 ; 31 Ch, I). 323 : 53 L. T. 919 ; 
34 AAA R. 261). 

4. Bbristkai'Iox, 

a. Who may Register. ' ^ 
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—Application by OEe Party.J—B. J'., a merchant 
in Manchester, for some time prior to the passing 
of the Trade Marks Act, IS 75, shipped cotton 
drills to A. k Co., a firm at Manilla, for sale , on 
commission, the goods, in common with other 
goods sold by A. & Co. for other people, bear- 
ing a trade mark representing the figure of 
Britannia, which mark was the property of A. 
&; Co. After the passing of the act, doubts 
having arisen as to the propriety of using the 
Britannia mark, E. J. wo'ote to A. & Co., suggest- 
ing the use of a new design : and they senrback 
a proposed trade mark which represented the 
hotise of ] nisi ness at Manilla of A. &: Co., with 
tlieir name on the signboard. Beneath wmre 
tliree colnmns in Chinese characters. The first 
represent.ed B. J., Manchester,” the second 
contained the crest of K. (the Maniila partner 
of A- A Co.), ^vith wmrds indicating that it was 
his “ chop " or tnark, and the thii'd re[>resented 
“A. A (.k>.. Manilla,” On the construction of 
the letteis between the parties, the court held 
that tliere wns no contract that the mark should 
bo the property of E. J. Held, that E. J.. after 
the termination of the joint adventure, wms not 
entitled to register the trade mark in his name, 
and, semble, that if there had been such a con- 
tract, it could not have been enforced, as the 
trade snark. if registered as the property of 
E. J., would htive been calculated to deceive the 
public. Trade In. re, 53 L. T. 1 — 


Mssolution of Partnership — Late Partners, by 
Agreement, Entitled to Carry on Business and 
Use Trade Marks — Old Marks still on Eegister.] 
— Where, U]*un the dissolution of a partnership 
consist ingtif five brothers, it was by deed agreed 
that four of the brothers under one name", and 
the other brorJicr under another name, w^ere to 
be entitled to carry on the business and to use 
the trade marks the old firm, and that simul- 
tanoons applications were to be made by the tw’O 
new firni' fm* the registration in their respective 
names of tnule marks identical with and similar 
to those in n<Q by the old firm, and the comp- 
tniier, upon sneii ajfplieations being made, had 
rai'^ed two obj<‘Ctions — first, that under s. 72. 
sub-s. 1, erf file Patents, Ac., Act, 1883, he could 
not proceed with the applications until the 
existitig entries on the register had been can- 
celled : and secondly, that Identical and similar 
new marks nnght not to be registcre<l in the 
names of two /liil'erent parties — the court refused 
to flireet the a apt roller to proceed with the 
appiscntlons, .Kh rmaiudn Trade Marlin, In re, 
tltl L. d., tdu : flSSlTl 2 Ch. 4115 ; 77 L. T. 
200 ; 45 W, IL 008, 

Hend>le, an (jnler for cancellation of the old 
marks might be made muler s. 01, sub-s. (c), of 
the net of 1883 .simiiltancotisly with the regis- 
tration of the new marks. If otherwise unobjec- 
tionable, i/n 

QUf'ere, wiietber, for the purposes of the acts, 
some limitation ought not to be imposed on the _ 
appHeatkm of thtr doctrine of Dent v. Turpt/i] 
(post, col. IBI), at all events where more than 
thrge perHons claim to be assignees of a re- 
gistered mark. Ik 

carrying on bittiness as co-partners Ja Hew 
instrneM their agents in this eoi^ntryr B*. 
and W., to rtgfiter two tradh marks for’goods of 
■'ttelrf , '^''whw W:hid‘'the' 


1 . 46 , 

Such trade marks were registered ].>y B. and W, 
as to one in the name of their firm, and as to tlie 
other in the name of W. only. B. and Mh, having 
no beneficial owmership in tlie trade marks, iii 
August, 1884, assigned them to M. and E. In 
December, 1884, one of the partners in the firm 
of M. and E. retired, and by deed assigned all 
his interest in the business of the firm and in the 
trade marks to the continuing partners. In 
December, 1885, another partner retired, and 
three new^ partners joined the firm, but no 
assignment w'as executed Iw the retiring pai’t- 
ner. On a motion by the present partners in 
the firm of M. and E., and the la.st retiring 
partner, under s. 78 of the Patents, Designs, and 
Trade Marks Act, 1883, that proper notices of 
the assignments of August, 1884, and December, 
1SS4, might be entered on the register, and that 
the persons entitled under the last-mentioned 
assignment might be entered as the present 
proprietors of the trade marks : — Held, that the 
application might be granted, as the trade marks 
had been transmitted in connection with the 
goodwill of the business of M. and E, wuTliin the 
meaning of s. 70 of the act. Welltuwie'n Trade 
Marli, In re, 55 L. J,, Ch. 542 ; 32 Ch. D. 213 ; 

! 54 L. T. 493 ; 34 W. E, 453. 

b. What may be Registered, 

i. Generally, 

Restrictions — Instructions to Persons apply- 
ing for Registration.] — Applicants for registra- 
tion of trade marks, wdio have given under- 
takings to owmers of previously registered trade 
marks not to use their proposed trade marks fi.)r 
particular articles, must confine their applica- 
tions accordingly. Whether or not the instruc- 
tions issued by the comptroller - general to 
persons applying for registration are binding on 
the court, the practice which has been in force 
for many years ought not to be departed from. 
Kdnlq and Ehliardfn Applieatkm, In re, 55 
L. J., Ch. 404 ; [1896] 2 Ch. 230 ; 45 Wk B, 
230. 

Name — Injunction to restrain Company from 
applying for Registration.]— An injunction ^Y^ls 
granted to restrain a proposed new’- company 
from applying to the i-egistrar of joint-stock 
companies for registration under a name which, 
in the opinion of the court, w'-as calculated to 
deceive, although the company had not begun 
to carry on its business. It is not necessary, to 
entitle the plaintiffs to an injunction, that the 
defendants should have a fraudulent intent. 
They are responsible for the reasonable conse- 
quences of their actions. The statutory riglit 
to register must not be exercised in such w’ay 
as to violate some other right or offend against 
the law. Ilendrllin v. Montaqu, 50 L. J.. Ch. 
456 ; 17 Ch. D. 638 : 44 L, T. S79 ; 30 W. R. 
168— C. A. 

Regulation of Commissioners of Patents for- 
bidding Words in Poreign Characters.]— A 
regulation issued by the commissioners of 
patents forbidding the registration as a trade 
mark of any word in foreign characters : — Held, 
to be ultra vires and void. RotlierlHtnfs Trade 
Mark, U re, 27 W. R. 503. Affirmed, 14 Ch. D. 
5af 43 T. 1—0. A. 

** Essential Particular ’’—Claim in AppHea- 
tion.] — In order to support an application for the 



“ Somatose ’’ — “ Invented Word ’’ — “ Word, 
having no reference to Character or Quality of 


Goods,’’] — Upon the application to register the 
word Somatose ” as a trade mark in respect of 
an article made from meats and called a pharma- 
ceutical product, its object being nourishment of 
the human body : — Held (Lindley, .L.J., diss.), 
that Somatose ” was not an “invented word,” 
but that, even if it was an invented word, it was 
not a “ word having no reference to the character 
or quality of tlie goods” within s. 64 of the 
Patents,, &:c., Act, 1883, as amended by s. 10 of 
the Patents, &c., Act, 1888, and consequently 
could not be registered. FurhriifahnhefC^ 
Trad^e Mavlt, In re, 63 L. J., Oh. 257 ; [1834] 
1 Ch. 645 ; 7 R. 433 : 70 L, T. 186 ; 42 W. R. 4S8 
— C. A. ' ' 


connection with photouTuphle pap^-r. Tim ri*nsp» 
troiler-gcnoral hatl objeeu-d ru n nn tar 

ground that it was the prar.tirr tie' t > 

refuse registration jis tnid.e marks in of 

photographic paptTs of marks wliieh 
, the word “ ur h> equivalent ** 8*4/’ with 
the addition of some ordinary tenniiutiiiUt or 
attis, as having reference rlmriiruiar (.u* 

quality of the goods, within the nmiuifiig ol' s. Ill, 
s'ub-s. 1 (e), of the IVdents, An, 
that the court was bound by Ftirik'n/nbrikfm** 
Tmie JA/rlf, In re (supra), aiiu’l 
' Tmdp In re (pcHt, ev»l 153), to dccwle. 

that if an inventCfl word Iwul ri*feri*nc.e to tlie 
character or quality of flic to wlilcli It 

was to be applied as si trade murk, It coiiici nut 


“ Magnolia ” — Bescription of Character of 
Goods.] — In order that the name of sin article 
may be the tnide mark of the manufacturer it 
must indicate not the article only, but also 
that the article is manufactured by* the person j 
claiming the namebas a’ trade" mark, as dis- 
tinguished from other persons,- ' The name 
“’Magnolia’’ being appH^^'to a certain metal, j 


by whomever, manufaetureci, cannot be regis- j 
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registration of a tinde mark, it must be shown, 
not merely that the trade mark consists of or 
contains an essential particular, as defined by 
s. 64 of the Patents, &c., Acts, 1883 to 1888, 
but that such essential particular has been 
claimed as such in the application in accordance 
with the same section. Bryant and May^ In re^ 
50 L. J., Ch. 763. 


terecl as a trade mark or as the essential part 
of one. Baidoio Rep. Pat. Gas. 


395) distinguished. Magnolia Metal Co.'s Trade 
Mandis, I}i'o% Atlas Co.^ Bx jmrte. 60 L. J., Ch. 


76' L. T. 672.— G. A., 


“Essential Particular.”]— A person named 
M. Gianaclis having registered in 1885 the 
words “ Gianaclis Cigarettes ” in ordinary capital 
letters, as his trade mark, not used before August, 
1875, for cigarettes, in 1889 brought an action 
against another cigarette dealer for selling 
cigarettes in boxes bearing labels wdth the name 
“ N. Giaiiaclis.” The prayer of the claim did not 
refer to the registered trade mark, but the fact 
of the registration was set out in detail in the 
body of the statement of claim. On motion b}’’ 
the defendant for the removal of the mark from 
tlie register : — Held, first, that the mark did not 
possess any “essential particular” within s. 4 of 
the Patents, Designs, and Trade Marks Act, 1883, 
and had consequently been \vrongiy registered. 
Secondly, that the applicant was a “person 
aggrieved ” the wrongful registration, wdthin 
s. 90 of the same act, as being the defendant in 
an action in which it was sought to make 
some use of the registration against him. 
Thirdly, that the mark should be removed from 
the register forthwith, since even if fraud were 
then proved against the defendant, it w^ould not 
validate the registration. Fourthly, that the 
costs of the application should be reserved. 
daiuiclis' Trade Mardt., In re, 58 L. J.. Ch. 
782. 

In order that a label, as such, may be regiS' 
tered as a trade mark under s. 64 (1) (c) of the 
Patents, Designs, and Trade Marks Act, 1883, as 
amended by s. 10 (1) (c) of the Patents, 
De.signs, and Trade Marks Act, 1888, it is neces 
sary that it should contain one or more of the 
essential particulars mentioned in the remaining 
clauses of the same sub-section. Bmninghant 
Vinegar Brewery Co., In re, 8 R. 237 ; 70 L. T. 
646. 


598 ; [1897] . 2 Ch. 371 : 

A^arying 45 W. R. 406. 

The words “ Magnolia Anti-friction Metal,” as 
applied to bearings in machinery, have reference 
to the character and quality of the goods wltliin 
the meaning of sub-s. 1 (e) of s. 10 of the Trade 
Marks Act, 1888, “Magnolia” being the name 
applied to a well-known metal : but the v'ord 
“Magnolia” alone, as applied to a metal, lias 
not, although it had, prior to the registration of 
the word as a trade mark, become known ns tlie 
name of the metal. Ib. 


Geographical name.] — A woinI does become 
a “ geographical name” within tlie meaning of 
s. 10, sub-R. 1 (e), of the Tinde Maiks Act, 1688. 
simply because some place on the cartii has ])eefi 
called by it — its primary signification nor being 
geographical, and it not being the name of the 
place where the article named after it is ma7iti- 
factured. 


Ih. 


Invented Word — Geographical Name — “Ebo- 
line.”] — A word formed by adiling a eonimon 
adjectival suffix to the name of an existing place 
is not “an invented wor{l." bur is “a geo- 
graphical name ” within the meaning A sub-ss, 
1 (d) and 1 (e) respectively, of s. 64 of tlie 
Patents, Designs, and Trade Marks Act. Iss3. 
as amended by the Patents, Designs, anti Trade 
Marks Act, 1888, s. In. sub-s. I, Salt ,V‘ Cols 
Ajrplication, In re. 63 L. J., Ch. ”56 : riNtGj 
3 Ch. 166 ; 8 R. 682 ; 71 L. T. 386 ; 42 W. U. 
666 .'' ' 


— — Bescription of Article.] — The word 
“ Satiniiie ” being a dtrscriptive W)ri!, nor buiji,g 
an “ invented word.” and having reference ttttlie 
character and qualify of the gooR (in thi^ cu'-e 
starch, blue, porfumery. A'C.) to wiiit/h it was 
proposed to apply it, is not a wuril which can bo 
registered under s. 10 of the Patent'^, ton. Act, 
1888, which is sabstiruted for s. 64 of \ be Barents, 
<kc.. Act, 1883. Megersf ei n's Trade Mark. Jn ru 
59 L. J., Ch. 101 ; 13 Oh. D. 6o| ; L. T. 52fi ; 
38 W. R. 416. 

An invented wortl cannijt m.ov be regist<n<-d as 
a trade mark if it is intent ie«l lo be discrlpiive. 
Meyer.steins Trade Mark. In re (supra), fol- 
lowed. Talhof'fi Trade Mark. In re. 63 1.. J.. 
Ch. 264: 8 H. 149: 70 L. T. U9 : 12 W. Ih 
501. 
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be registered ; that, although “ Solio ” was un- 
doubtedly a newly coined word, and in that 
sense was an inyented word, yet it could not be 
said to have no reference to the character or 
quality of the goods to which it was intended 
to be applied— namely, photographic paper ; 
and that, therefore, the refusal to register it 
was perfectly right. JEasPnum PhoiograjjJiic 
Materials Trade Marli. In re, 76 L. T. 730 
— C. A. Eeversed in H. L., July, 1898. 

Words descriptive of Article— TTser.]-~P. in 
lS7r> registered “ braided fixed stars ” as a trade 
mark for matches, alleging that he had used it as a 
trade mark Ihefore the passing of ithe act. He 
also at the same time registered a label envelop- 
ing the ]30xes in which his matches were sold, 
x’sdiich contained the words “ braided fixed stars ” 
in two places so as to be conspicuous on each 
side of the boxes, but also contained a number of 
other words. It was shown that at the time 
when r. introduced the term “ braided fixed 
stars ” the term “fixed stars” was known in the 
trade as denoting a particular class of fusees, and 
that he had just bought a patent for enveloping 
the stems of fusees ' with wire by means of a 
braiding maebine. This patent expired in 
August, 1881. It a])peared from the evidence 
tliat P, had not before the act used “braided 
fixed stars” separately as a trade mark, or other- 
wise tiiaii as a part of the above mentioned 
label. In October, 1881, an application was 
made by a rival trader to expunge the registra- 
tion : — Held, that the registration must be ex- 
punged, for that to entitle P. to register these 
words as a trade mark he must before the act 
have used them as such alone, and not merely in 
eoiijimction with other w'ords Held, further, 
that if they had been so used alone they ought not 
to have been registered, for that they were only 
words properly descriptive of the patented 
article, and that P. had no exclusive right to 
their i;se after the patent had expired. Palmer's 
Trade Marlt. In re. 24 Ch. D. 504 ; 50 L. T. 30 ; 
32 W. K. 306. 

In 1884 the word “Monobrut” was registered 
fur ehami'iagne ; it hnd been previously regis- 
tered in I'rance, and a specially dry wine was 
sold thereunder, the term “brut ’being a French 
word for a dry or raw wine. In 1S8S this wine 
was extensively advertised, and R. (the sole 
agent in Plngland of champagnes bearing the 
registered trade mark “Idonopole” and “Dry 
Monopole”), on becoming aware of the regis- 
tration of the word “ IMonobrut.” applied to 
expunge it from the register Held, that “ Mo- 
nobrnt“* was merely descriptive, and could not 
therefore be registered in England, and the ^ fact 
that it was registered in I’rance made no differ- 
ence ; that It. was a “ person aggrieved,” and that 
the mark should be expunged, Semble, that 
“ Monoi'>oie ” and “ Dry Monopole ” were proper 
names, inasmuch as tliey were not descri])tive 
%von ls, and liad been therefore properly registered. 
Vignler^s Trade Marli Mimolrut," In re, 61 
L.’T. 495, See Qnmmitlis Trade Marli, In re, 
post, col.. 1 75, 

Messrs. Ik, being manufacturers of cotton sew- 
ing thread, ap]died for the registration of a con-, 
siderable number of labels and devices used by 
them for various periods in their trade, and 
many of which were registered in foreign 
countries., f he Manchester committee of experta 
difidedthe marks ■into two classes, , The regis- , 
trar tef used registration to aEhhe marks in the,- 

„j'., • 

- r, .5 ' ■ 


second class, while, of the marks in the first 
class, he admitted six to complete separate 
registration, but refused to register more'' than 
one of the remainder as representative of the 
marks in the first class not separately registered. 
He further offered a certificate of such repre- 
sentative registration. Upon motion for rectifi- 
cation of the register by registration of all the 
marks — Held, that as to the marks placed in 
the second class, the case was governed by Orr- 
Ewing, In re (in C. A., but see now in TI. L., 
28 W. R. 412), and that the court would not re- 
view the decision of the committee ; and that, 
as to the marks in resj)ect of which representative 
registration was offered, the case was governed 
by Barroios, In re (post, col. T73), and separate 
registration of each mark could not be granted. 
Erooh, In re, 26 W. R. 791. 

Colour Disregarded.] — In the registration of 
cotton marks, colouring and surrounding lines, 
edges, and borders, will be disregarded. Iln 

Hame of Imaginary Person — Trilby.”]— The 
name of an imaginary person does not come 
within clause (a) in s. 10 of the Patents, Designs, 
and Trade Marks Act, 1888, but may come within 
clause (e) “as a word having no reference to the 
character or quality of the goods ” (Kay, L.J., 
diss.) The name “Trilby” held accordingly 
to be a good trade mark within clause (e) in 
respect of ladies’ gloves, aprons, and blouses. 
Holt's Trade Marh, In re, 65 L. J., Ch. 410 ; 
[1896] 1 Gh. 711 ; 74 L. T. 225 ; 44 W, H. 369— 
0. A.t ;■ 

The same construction ought to be placed on 
the words “individual or firm ” in clause (a) as 
in clause (b) — ^namely, an individual or firm 
capable of applying for the registration of a 
trade mark, and therefore a real individual or 
firm— Per. A. L. Smith, L. J. II). 

Entire Class— User for part of Class — Exclu- 
sive Title for Entire Class.] — An assignee of the 
goodwill of a business with the right to a trade 
mark which has been registered by the assignor 
under the Trade Marks Registration Act, 1875, 
in respect of an entire class, but of which the 
articles dealt with in such business form part 
only, is not entitled to the exclusive user of the 
trade mark for the entire class, but only for the 
particular articles in connection with which it is 
actually used, even though the trade mark may 
have been on the register for fi?e years. Edwards 
V. Benms, Edioards' Trade Marli, In re, 55 L. J., 
Ch. 125; 30 Ch. D. 454; 54 L. T. 112— C.A. 
Reversing 1 Gab. & E. 428. 

Semble, it is not the intention of the act that 
a man registering a trade mark for an entire 
claf?s, and yet only using it for one description 
of goods in that class, shall be able to claim for 
himself the exclusive right to use it for every 
description of goods in that class. If he desires 
to extend his business and apply his ti-ade mark 
to a new description of goods in the class, he 
should have his trade mark registered in respect 
of those goods. Qusere, wdiether a man can claim 
the exclusive use of a registered trade mark not 
in actual use in connection with particular goods 
at the time of registration. II. 

In 1883 E, purchased and took an assignment 
of the goodwill of the business of an iron mer- 
chant and manufacturer, and also of the right 
to a trade mark, consisting of a device of “ Hep- 
tune” holding a trident, with the word “Hep- 
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! Producer—- Begistration as lEiporter*« 

Mark.] — The trade mark rtf a 
cannot he registered by ari iiuiiorier fr«mi that 
producer as his uwn, wiierlu,*r tl'jc are 

produced by a course of numitfuciuTt^ or by a 
process of nature, iK»r wheiher the importer lisia 
or has not an ctxt'Iusive contract for lhiscoii»lr>h 
nor whether the pnxhwuar docs «>r titvs not <»iV 
sent to the registration. i:W '0 f^a 40 . 

Mtvrh^ In re,' 61 L. J'., ill. Ii2r» ; $ Ch» 

1S6 ; 6o L* T. 6--C. A. ' - , 

Inteatiea U Use is gtaemBy 
Although, in the case of a mw -fciwie niiirk 
tetidemi for. reglstraiiaii, mi Ipteatliw I 0 nm 


igast be refused, with costs, upipythe ground 
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tune ■’ added, which bad been registered by the 
assignor in 1878, under the Trade Marks Regis- 
tration Acts. 1875 and 1876, for the whole of 
class 5, described in the ‘‘ Trade Marks Journal ” 
as ‘Minwrought and partly wrought metals used 
in manufacture,’’ E. duly getting himself regis- 
tered as proprietor of the trade mark. The only 
business actually carried on by E. and his as- 
signor was and had been that of a manufacturer 
of iron sheets. In 1880 D, registered a trade 
maik hearing the word “ Keptune ”• for “ steel 
wire and iron wire’’ in class 5, his business 
consisting solely of the manufacture and sale of 
wire. Jn 1881-"E. brought an action against D. 
for infringement, on the ground of the alleged 
similnrity'of D.'s trade mark. D. then applied 
by summons under s. 5 of the act of 1875, to 
have the register rectified by limiting E.’s trade 
mark to the articles in class 5 other than steel 
anti iron wire : — ^Held, that inasmuch as the 
goods sold by E. and D. were entirely distinct, 
E. was not entitled to an injunction : — Held, 
also, that, notwithstanding the five 3^ears’ regis- 
tration of E.’s trade mark for the whole of class 
5, his trmie mark innst be limited to those 
articles in the class in connection with wdiich 
it vras being actually used, namely, iron sheets. 

n. ■ 


Foreign Trade Mark.] — Under sub-s. 3 of s. 103 
of the Patents, tkc.. Act, 1883, a trade mark which 
has been applied for in the country of origin, 
whether capable of being registered in that 
country or not, may be applied for here, but it 
will not be registered here unless it is a mark 
otbeiuvise cajyable of registration under the law 
of this country. Carter Medicine Co's Trade 
Marh. In re, 61 L. J., Ch. 716 ; [1892] 3 Ch. 472 ; 
3 E. 1 ; 07 L. T. 747 ; 41 W. E. 13. 


that, whatever might have been the practice as 
to the user, it was one wdiich had its i nception 
in fraud, and was calculated to deceive, and 
therefore, though apparently established by time 
and usage, could not receive the sanction of the 
court. IleatooCs Trade Marh^ In re, 53 L. J., 
Ch. 959 ; 27 Ch. U. 570 ; 51 L. T. 220 : 32 W. E. 
951. 


User of Word in Foreign Country.]— 

Whether a word used alone as a trade mark in a 
foreign country before the passing of the Trade 
Marks Act, 1875, can be registered under the act 
if it has not been so used in tins country, qmcre. 
Leonard v. Wells, Leonards Trade Marh, In re, 
53 L. J., Ch. 603 ; 26 Ch. D. 288 ; 51 L. T. 35— 
C. A. Affirmiug 32 W. E. 530. 


Fraudulent User of.] — In 1718 G.’s firm, 

wdio were manufacturers of iron at Leufsta, in 
S-weden, registered in Sweden, as their trade 
mark, the letter L, inclosed in a ring or hoop, 
commonly known as the ‘‘hoop L.” In 1878 
they registered in England, under the Trade 
Marks Registration Act, 1875, the hoop L. mark 
alone, and also in combination with the wn')rd 
“Leufsta.” Since 1835 they had exported iron 
of the highest quality to England for the manu- 
facture of a particular kincl of steel known as 
blister steel.” The hoop L. mark wras stamped 
upon the iron in combination either with the 
name of their English consignee, or with the 
word “Leufsta,” or with both. They registered 
these in 8w^eden as bye-stamps in addition to 
their original hoop L. mark. H.’s firm, wiio 
w'cre English Iron and steel and edge, tool manu- 
facturers, had for fifty years past used the hoop 
L. mark, in combination with the name of their 
firm, as their trade mark upon blister steel 
manufactured by them from inferior brands of 
Sw^erlish iron. For this purpose it w’as necessary 
to cut off the Bwx^lish mark, as the bars of iron 
when . converted into steel retained upon their 
surface, unless intentionally obliterated, any 
marks which might be stam'ped upon them. A 
similar practice was adopted by thirty other 
English finns of iron and steel manufacturers, 
but^this pmctice'did not eonde to,Cr.*s knowledge 
until 1681. ' H. applied* under fbe ;Trade Marks 
Begisf^ration Act, 18^6? to re^ster ’"‘the hoop L. 

, p^alfk ip combihatioh with the-words^ Bmc{e.s 


Marks Registered Abroad — Becision of 

Foreign Tribunal.] — F. had long used and wus 
the registered proprietor of three trade marks feu* 
eau-de-cologne, consisting of (1) a label wfitli his 
signature and a seal in the corner, and uschI for 
pasting on the side of the bottle ; (2) a circular 
stamp on a strip of paper, nsed for juisting e>n 
the cork and dowm the neck of the bottle ; (3) a 
label containing a picture of F.'s business pre- 
mises, ‘‘Gegeniiber dem Julichs Plats;," Cologne, 
with medals and letter press, and used for pasting 
on boxes in w-hich bottles were packed. B., also 
a manufacturer of eau-de-cologne, applied for 
registration in his name of three marks similarly 
composed, and to be res[)ectively used in jhe 
same manner. On motion by F. uiuler s. of 
the above act, for an iiijimctimi to restrain B. 
from proceeding with his ap|)lieation : — Heklf i), 
that the marks were so nearly resemlding F.’s 
marks as to be calculated rotleceive.aiHl that tiie 
fact that the picture of the house on it's labtl 
described as “ CTCgeii liber dem E logins Plalz.” 
Cologne, was said to be a correct view of tlm 
house in a street leading out of the Eiogius Plats;, 
did not prevent B.’s label being a colourable 
imitation of F.’s regi.^tered iabei. having regard 
to the sirailaiity in the letterpress and the pi>si- 
tion of the medals : (2) that the alicgatictii by B, 
that he had used his marks for several years with- 
out interference, did not' prirna facie cut irie him 
to registration, since it was not piuved that the 
original proprietor was aw'are of such user ; a?id 
(3) that the injunction must go as to all tiinx* 
marks, notwithstanding that the German court 
of appeal, reversing the jiulgnient of fhe<*<,iurt- 
of first instance, had permitted registration of 
the label %vith the picture of B.L bu>iuess pre- 
mises, the question being purely one of fuel, as 
to which the foreign deeisHms w’creto be reganicd 
merely as opposite verdicts by special jurirs. 
Farina, In re, 27 IV. E. lofj. 
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it maj’- usually be presumed, yet registration 
ought not to be allowed of a mark \yhich has 
had 110 prior user, and which it is proved the 
applicant does not intend to use, but that being 
an importer of foreign goods, he is only seeking 
to register the mark for the purpose of excluding 
from the English market similar goods intended 
for foreign consumption, and having the mark 
fixed to them by the foreiga producer whose 
mark it is. Ih, 

Label containing Bevies.] — A label containing 
with other matters a device to which attention 
is called as being the “trade mark’' ought not to 
be registered, on the ground that the label is 
likely to mislead the public into believing that 
the device alone is protected or claimed. Ih. 

ii. Ftineji Words — Words not in Common Use. 

Hame for S'ew Article,] — A name which has 
been given to a new article, and which is the 
only name by which it is known, cannot be a 
“fancy word’' as regards that article — Per Fry, 
L.J. Waterman v. Ayrr.'i^ Watermans Trade 
JA/rZ*, In re, infra, col. 155. 

Kon-descriptive "Word— Bovril.” ]— “ Bovril” 
was in 1886 a fancy word not in common use” 
within the meaning of s. 64, sub-s. 1 (c), of the 
Patents, Designs, and Trade Marks Act, 1883, 
and capable of registintion as a trade mark in 
respect of all substances used as food or ingre- 
dients for food. “ Bovril ” Trade Mark. In re, 
65 L.J.. Oh. 715: [1896] 2 Oh. 600 ; 74 L. T. 
805 ; 45 W. R. 15U— C, A, 

To enable a common English word to be re- 
gistered as a “ fancy word ” under the sub-section, 
the won.l must be such that in its fanciful appli- 
cation it is obviously meaningless and obviously 
uon-descripuvcin connection with the particular 
article to which it is a]')plied. Van Bnzers 
Trade JIarh, In re {Melrose case), and leaf, 
Sons S' Co,'s Trade Mark, In re {Etc otric case) 
(infra, eoL 155), expkunefi. Ih. 

Tile fact tliat a portion of the word “ Bovril” 
has some conneciion with “ox” does not, the 
wiiole word being meaningless, make the %vord 
so descriptive as to prevent its being a “fancy 
woi'ii lO'en thougli applied to extracts of meat. 
Earhenfahrikens Trade Mark. In re {Sofnatose 
ease) (63 h. J., Ch. 257 ; [1894] 1 Ch. 645), dis- 
tinguished. Ih. 

— “Mazawattee,” ] — “ Mazawattee,” a com- 
pound of the Hindll^t^mi '‘mazadhar;” luscious, 
auil Singhalese “ wmttee,” growth, or garden, as 
appiieil io tea (U’ cotiCe. is neither descriptive of 
the character or local origin of the goods, nor 
deceptive, inasmuch as it conveys no meaning 
to EiigliHluuen or to any class of Englishmen, 
or to a. iiindoD or to a ^ Singhalese. The fact 
that a word conveys an idea of the East gene- 
rally <ioes not justify the court in holding that 
a traiie mark is bad as being geographical, or 
as referring to a particular locality, or to the 
quality or character of the goods in the class iri 
which it is registered A word which is not 
Itself doscriptite will not be rendered descriptive 
rriarely btscause descriptive words ^ in ^ foreign 
langimgcs W to its, invention 'Jind adoption*- 
MMhdmls Tr&dc Bi T0 , 64 D* J., Ch* 03'4 
f 3.8951 2 011 1^6 ; T2 ' ii 4 
W* li BIS’— 0, A, .. d = f ' ‘ ^ 


Bescriptive Word — ‘ ‘ Emolliolorum ’ ’ Pre- 
viously registered Trade Mark — '‘Mollisco- 
rium.”] — The word “Emolliolorum,” used as a 
trade mark to designate a preparation for ren- 
dering every description of leather waterproof 
and supple, could not be registered as a “ fancy 
word ” nnder s. 64 of the Patents, &c., Act, 1 883, 
inasmuch as it would convey to tlie mind 
of an ordinary Englishman the idea that the 
preparation would act by softening the articles 
to which it was intended to be applied, and it is, 
therefore, descriptive, and would not come with- 
in the definition of “fancy word” laid down in 
Van Ij'uzer's Trade Mark. In re (infra, col. 155), 
nor can it be registered undei’ s. 10 of the 
Patents, &;c. Act, 1888, as an invented word or 
as a word having no reference to the character 
or quality of the goods. Talhofs Trade Mark, 
In re, 63 L. J., Ch. 264 ; 8 R. 149 ; 70 L. T. 119 ; 
42 W. R. 501. 

Bescriptive of Pattern — “Gem.”] — Where 
a name or word was originally, or has come 
to be, descriptive of the article to which it 
is applied, so that while indicating what the 
article is, it does not connect it with any par- 
ticular manufacturer, such name or word cannot 
be registered as a trade mark. Accordingly, 
where at the time of an application made in 1884 
for the registration of the word “gem” as a 
trade mark for air-guns which in 1881 had been 
newly introduced into England and called 
“ Gem ” air-guns by the applicant, the 'woi'd 
“ gem ” had become descriptive of a particular 
pattern of gun, and not merely of the applicant's 
gun, it w'as held that the word could not be 
registered as the applicant’s trade mark for air- 
guiis. The word “gem” having now come to 
indicate the excellence of the article to which it 
is applied is not now a “fancy word” within 
the meaning of the Patents, Designs, and Trade 
Marks Act, 1883, s. 64, su]>s. 1 (c). Arhenz, In 
re, “ Gem ” dVade Mark, In re, 56 L. J., Ch. 524 ; 
35 Ch. D, 248 ; 56 L. T. 252 ; 35 W. R. 527— 
C.A. 

“ Sanitas.”] — “Sanitas” is not a “fancy word 
not in common use” within the meaning of 
sub-s. 1 (c) of s. 64 of the Patents, Designs, and 
Trade Marks Act, 1883, and cannot therefore be 
registered. 'VSanitas'' Trade Ma7% In 'rc,e>‘6 
L.^T. 166. 

“ Red, 'White, and Blue.”] — An application to 
proceed with the registration of the words “ Red, 
White, and Blue,” as “ fancy words not in com- 
mon use” within the meaning of s. 64 of the 
Patents, Designs, and Trade Marks Act, 1SS3, 
was refused. Hanson's Trade Mark, In re, 57 
L. J., Ch. 173 ; 37 Ch. D. 112 ; 57 L. T. 859 ; 3G 
W. R. 134, 

“Reversi.”] — W. registered the word “Re- 
versi” as a trade mark for “a game somewhat 
analogous to draughts.” The word was the 
name of a game of cards popular in P’’j'ance in 
the 16th century. In the rules of W.’s game 
the w'ord “reverse” frequently occurred, and 
the game depended on each player reversing 
or turning over his adversary’s counters. A. 
brought out a similar game under the name 
“Annex,-' and on the labels of the boxes in 
which, he sold it, he added to the name “ a game 
of reverses:” W* brought an action to restrain 
A';from infringing the trade mark, and A. applied 



to remove the trade mark trom tiie register : 
—Held, that as the word ‘‘ Beversi ’’ would 
suegest to an ordinary Englishman the idea that 
the'ganie had something to do with reversing, it 
was not a word which obviously could not have 
any reference to the character of the article, 
Va/i JJifzer's Tmde Mirlt, In re (infra) ; that it 
therefore was not a ‘'fancy word,” and ought to 
be removed from the register. Waterman v. 
A(/res\ IVaterman’s Trade Marh^ Jn i'e^ 57 L. J., 
Oh. S05 : Ch. D. 29 ; 59 L. T. 17 ; 37 W. Ih 

110— C. A. 

“Hand Grenade Fixe Extingmsher.”]— The 
words “ Hand Grenade Fire Extinguisher ” are 
not capable of registration as fancy words under 
the Patents, &c., Act, 1883, s. (H, as a trade mark 
for an instrument consisting of a glass vessel con- 
taining a fire-extinguishing fluid intended to be 


lubilee” is not ob- Foreign Hame of Article.] — The plaint lifs 
rds paper or note- moved for an injunction restraining the deCcii- 
r that the paper is dants from infringing their registered trade 
jar (1887) of her marks Bokih and B>okol. Tlie defendatirs nioveti 
oreover, a common under the Patents, Designs, and I'ratle Marks 
jll-known English Act, 1883, to rectify the register by removing 
word “jubilee” is the plaiiitiifs* trade marks f herefrom. The 
s a trade mark for words registered as trade marks were well- 
hin s. G4 of the known terms in the Norwegian tind S\vefii>li 
Marks Act, 1883. language to describe a ^lartieular t*hrs< t>f herr 
1 ; 35 W. K. 729. brewed in !N'orwaT,and werctiie pr^ ‘per and ouiy 
terms used in Xorway and Sweden t*> <]ejh‘!re 
application was that class of beer. The plaintifis were impreiers 
le comptroller of of this Norwegian beer, and in IS-S? thf*y reuds- 
: having the wmrds tered these wmrds as trade marks, aral now 
pany ” in common claimed an exclnsive right to their usi*. The 
er and “National defendants, who were also iini'imteis of thiselas-i 
he address of the of beer, contended that: a foreign W”ord. desir dp- 
rder : — Held, that tive of an article maiiufacluivtl in it finvigit 
not being fancy country, could not be reuisrereil as a fiiney tvf*rd, 
the label did not as that 'tvould give the persim who fits? 
Pateuts, Designs, tered the foreign name of any 
3, s. G4. Pried s the monopoly of the sale in Engfh fid of siiofi 
li. J., Ch. 210; 27 product: — Hold, that, assuming t’lm ;irtiolo had 
been miknown in England prim to Uhj rogis# ra- 
tion, the woi’ds in qaestiort, whicdi pro|icrly 
he word “Shak- described the article in the langtnvre of the 
not a^fanej word country In which It was prcMiiiced^’could not Ikj 
loieaniBgof s. 64, registered as fancy wwds, amt applied i«i tliafe 
let, 1883* BanM article when Import etl into England, wlufre It 
44 W. B*S2* wa.s previously unknown and wilhout u wirne, 

’ ] ' ' and that the trade marks might be ro.iinwcd 

pfhe.’^'ahd' words from the register, and the iiiolioii for 
. ct>m»}onhse and refused. Park v, BiriMf, /i#jsr«V Tradr Jlark, 
when .applied to 1 M re, 59 L* T. 854 . 
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<< Eaacy Word not in common use ”—Eesem- 
blance.] — An a.ppllcatioii was made to the 
court, under the Tatents, Designs, and Trade 
Marks Act, 188:-3, on behalf of a company estab- 
lished in America, that the registratioii of the 
-word “ Kokoko ” as a trade mark in respect of 
cotton goods might be proceeded with, notwith- 
standing the refusal of the comptroller-general 
to register the same. The evidence showed that 
“ Kokoko ’■ was an onomatopoeic word used by 
the Chippeway Indians of North America to 
designate a particular sjjecies of owl, the word 
being composed of sounds supposed to resemble 
the nocturnal cry of the owl. It was admitted 
that the device of an owl was in common use in 
the cotton trade in Manchester ; and there was 
also evidence that the word Coco ” had been 
used for years in connection with cotton goods 
consigned from Manchester to foreign markets, 
although it hnd not been registered as a trade- 
mark : — Held, that as the device of an owl was 
common propert}-, the word owl could not he 
registeretl as a trade inark, even in a foreign 
language, and even where, as in the present case, 
there was no evidence of any trade in cotton 
goods witli the Chippeway Indians, because it 
was possible that such trade might ultimately 
extend to them : — Held, further, that the word 
“ Kokoko " too nearly resembled the word 
“Coco ’’to be entitled to registration. Jaolmm 

Coh Applimtlon,, Koholto'' Trade In 

7-f?, 60 L. T. 93. 

ib, in Dec., 1887, applied to register the word 
“ Oomoo as a trade mark in respect of wines 
and spirits. The application was opposed by 
who was the registered owner of a trade mark 
for wines consisting of the word “ Emu,” with a 
representation of that bird, on the grounds that 
the word “ Oomoo ” was so similar in sound to 
the word “ Emu ” as to be calculated to deceive, 
and that it was not an invented word, or a word 
having no reference to the character or quality 
of the goods in respect of which it was intended 
to be used within s. 10 of the act of 1888, or, if 
tliafc act was not retrospective so far as s. 10 
amended s. 61 of the act of 18SB, then that the 
word “ Oomoo ” was not a fancy word within 
such last- mentioned section. The wmrd “ Oomoo” 
was said to be a word meaning “ choice in the 
language of the aboriginals of Australia Held, 
tliat s." 10 was not retrospective in reference to 
marks applied for, as in this case, antecedently 
to the commencement of the year 1889, when 
the act of 1888 came into operation ; that there 
was no such similarity as to be calculated to 
deceive, ami that the word “Oomoo” was 
obviously meaniDgiess to the ordinary English- 
man, and was a fancy word not in common use, 
and that the applicant was entitled to register 
the mark. B(irqo^jne\^ Trade JTarli^ In 61 
L. T. 39. 

Brand— Words having no reference to 

Character or Q^uality of Goods. ]— -The words “ John 
Bull Brand” used by a drmof brewers in respect 
of beer brewed by them were registered by them 
as a trade mark under the act of 1883. The 
evidence was that the mark denoted, in the 
trade, beer brewed by them and nobody else. 
On a motion to expunge : — Hel<l, first, that the- 
words were not “fancy words not in common 
use” xmder the act of 1883 ; secondly, that the 
trade mark could not be supported on ^ the 
distinct ground of consisting of a “ brand 
and thirdly, that the case mnst^ be decided 


under the act of 1883 alone; but semble, the 
words Avei’e not “ words having no reference to 
the character or quality of the goods” within 
the amending act of 1888. Paine Co.'s Trade 
Mark, In re, 61 L. J., Ch. 365; 66 L. T. 
642. 

- — Geographical Words.] — The names of 
well-known mineral- water springs, such as “ Apol- 
linaris,” “ Hunyadi Janos,” and “ Friedrichshall,” 
are geographical names, and are not “ fancy 
words not in common use” within, s. 64 of the 
act of 1883, nor “invented words,” or “words 
having no reference to the character or quality 
of the goods and not being a geographical name ” 
within the same section, as amended by the act 
of 1888, whether it is desired to register them in 
respect of the waters of the springs or of the pro- 
ducts of those waters. ApolUnaris Co.'s Trade 
Marks, In re, Ql L. J., Gh. 625 ; [1891] 2 Ch. 
186; 65 L. T. 6—C. A. 

Combination of Words in common use— ISTame 
of Individual or Firm — Brand.] — The plaintiff 
sought to restrain the infringement of a trade 
mark for note-paper registered in 1885, consist- 
ing of the words “ Pirie’s parchment bank.” 
They disclaimed “any right to the exclusive 
use of either the word ■ parchment ’ or the word 
‘bank’ appearing in connection with this mark,” 
these words being in common use i.ri the trade 
as descriptive terms in regard to paper. The 
plaintifEs used the mark for a particular quality 
of paper, and they used it both on the paper 
itself as a water-mark, and also on the wrappers 
containing the paper. The defendants applied 
to have the mark removed from the register : — 
Held, that assuming that the disclaimer did not 
preclude the plaintiffs from claiming the exclu- 
sive use of the words in combination, and with- 
out deciding whether the mark was or was not a 
“brand” within s. 64, sub-s. 1, clause (c), of the 
Patents, &c., Act, 1883, the mark could not be 
supported under that clause, because it consisted 
only of words In common use, nor under clause (a) 
of the same sub-section, because the word “l^irie’s” 
in the genitive was not the name of an individual 
or firm. Pirie v. Gooda.ll. 61 L. J., Ch. 79 ; 
[1892] i Gh. 35 ; 65 L. T. 640 ; 40 W. li. 81— 
G. A. . . 

iii. Distmetire Device, Word, Mark, 

What is — Word or Combination of letters.] — 
A word or distinctive combiuation of letters is 
not “a distinctive device, mark, or heading” 
within the meaning of the Trade Marks Eegis- 
tration Act, 1875 (38 k 39 Viet. c. 91), s. 10, and 
cannot be registered as a trade mark under the 
act. Stephens, Ex parte, 46 L. J,, Ch, 46 ; 3 Ch. D. 
659 ; 24 W. R. 963. 

Series of Combinations of letters.] — 

Where a manufacturer places on his goods a series 
of combinations of letters as trade marks, each of 
which serves to indicate to purchasers (1) that 
the goods are made by the persons using the 
mark, and (2) the quality of the goods as com- 
pared with the goods respectively bearing the 
other marks in the series, the marks, being 
' exclusively used by the tnanuf acturer, are valid 
trade marks, and may be registered, notwith- 
standing that they are indicative of the quality 
tof the goods to which they are applied. Mamome 
V. GraMm,^! L. J., Oh. 897 ; 47 L. T. 218. 
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Single Letter.] — A single letter whicl 

lins liceii used by a firm as a trade mark befor< 
the passing of the Trade Marks Eegistratioi 
Act, 1875, is not a trade mark within the defint 
tion contained in s. 10, and cannot be registers 
thereunder. 3fit<tJieU, In 46 L. J., Ch. 876‘ 

7 Ch. D, : 26 AV. E. 320. 

Simple Medallion with Arms.]— A coat- 1 so 

of -arms iri. a medallion formed an important th< 

])art of tlie trade mark of A. This medallion, frc 

with tlie same coat -of -arms, being proposed for ow 
iv,‘gisfcration liy B. as his trade mark, A. sought trs 
to~ restrain the registration. The court refused In 

relief, on the ground that the simple medallion Oh. D. 247 ; 54 L. T. 814— ( 

could not be mistaken for A. ’s compound trade In ?r, infra, col. 1(52. 

mark. Farina, In re, 26 W. K. 261. An application was nia 

the coniptrollei* of trade 
Signature with descriptive Words.] — Where mark having the words “ 

AL ayiplied to register as a trade mark his signa- Company” in common le: 
ture in combination with the descriptWe words border and “National 8] 

“ Filtre Eapide,” he was allowed to register his with the address of the company round he 
sifznatiire with the above words added, under lower border : — Held, that the name of the hriu 
s.'^lO of the Trade Marks Act, 1875, but was printed in common letters md ])eing <listnictlve, 
compelled to pay the costs of the registrar, the label did not fulfil the rcouirements of the 
who was The only other person appearing on Patents, Designs, and Trade Marks Act, 1883, 
the motion. MaifrneFs Application, In re, 28 s. 64, PrliF-^ Patent Candle (*(K, In re, TAh. 3., 
AV. II. 759. Ch. 210 ; 27 Ch. D. 681 ; 51 L. T. (>58._^ 

The words “ any distinctive word.” s. 74 (I) (b). 


tration Act, 1875, means a word which aistiii- 
guishes the goods to which it is attached as 
goods made or sold by the owTier of the mark : 
and by using some additional words so as to 
induce the general public, as distinguished from 
persons in the secrets of the particular trade, 
who wmukl not be deceived, to believe that goods 
marked are of foreign brand and manufacture, 
3 inventor of the original word is precluded 
im saying that such ■word is distinctive of his 
n manufacture, so as to be capable of regis- 
)dls Trade 3IarF 
J., Ch. 877 ; 82 
A.nd see Maadjo rd,: 


Portrait.] — The portrait of the owner of a relate back to the words “ Distinct ?ve . . or 

trade mark maybe a “ distinctive device ” wdthin fancy word not in common use in s. (54 (1) (o), 
s, 10, sub-s. 1 (o'), of the Patents, Designs, and and the word “distinctive” in the latter .section 
Trade Alarks xVet, 1888. Eowlaaid v. MiclieU, must be construed as applying to ail t he wools 
G6 L. J., Ch. 110 ; [1897] 1 Ch. 71 ; 75 L. T. 498 that follow it.^ “ Distinctive ” in 74 (1) (h) 
— C. A. 'But see Andariion\r Trade Alaidii ln re,\rnQmxs “ prima facie disrinctive, so rhaf any 
infra, col, 165. word which, though primil facie tiist inelivc !s;n 

reality common to the trmfe. must be dindaimed 
Distinctiveness, ’’ how Estimated.]— Semble, when registered as part of a Cfaiibinafion. 
when a trademark is claimed consisting of a Burlmid v. Brood) nr n Oil (h.. Barla Trade 
device associated with certain w'ords, those words Ilarh, In re, 58 L. J., Ch. 816 ; 42 CJi. IK 271 ; 
may he regarded in estimating the distinctive- 61 L. T. 618 ; 38 AV. E. 8(). 
ness of the "mark. BugdaldoTradeAIarli,Inre, L. opened in various parts i>f Lond-ei, and hi 
49 L. J., Ch, 308 ; 28 'vAh E. 436. other to^vns in Great Britain, housvs o'f ivfrvsli- 

ment, in which wines, spirits, and niimr h<|Uor< 
Independently of Colour.] — Under s. 67 of the were sold by the cask, botile, or gkiss. Pi'eviums 
Patents, Designs, and Trade Marks Act, 1<S83, a to the year 1875 he employed m t IrMai-iness Uu? 
trade mark may be registered in any colour or word “ Bodega ” as his irndc mark, and wa*' ilidy 
colours; but, having regard to s. 64,dt must be registered under the Trafki Alarks imi 

a trademark that is distinctive independently Act, 1875, as proprietor of .-.iich trade mark. Kaeli 
of colour. ti*ade mark of which the only dis- of these houses was ealk-il ami known ns “The 
tinction is colour cannot be registered. '^Mand Bodega,” the word having been also adopted and 
m-Fs Trade Ilarli, In re, 57 L. J., Ch. 173 ; 37 used by L. as a trade name, to designate the 
Ch, D. 112 ; 57 L. T. 859 ; 36 AA^. E. 134. establishments conducted by him. Do conr.inueil 

In 1872 H., a wholesale grocer, commenced this trading and the use of the wtu’d Bmlega ” 
using, for French cohfoe, a red, white and blue until the year 1881, when he s »ld lo the i'daintifts, 
label, and in 1881 he registered it under the the Bodega Company (Limited), his business anti 
Trade Marks Eegistration Act, 1875, in class 42, the goodwill thereof^ with the sluek*in-i rude, and 
for “coFee” only. The label as registered was other assets including tlie trade mark “ l>sHk*g:j ” 
shaded so as to represent three colours, across it and all right to use the same. Timm/el’ort h iho 
being printed the words “ Eed, AVhite and Blue.” company continued to carry oji busim'ss ijj thi* 
After the passing of the Patents, Designs, and same way, using the word “ Bod,‘.ia ” n« a trad*- 

Trade Marks Act, 1883, H. applied for the regis- mark ami trade mmu' : atal oii tho 28rd 4;,|.v. 

tration of a red, white and blue label (in colours) 1883, they were registered as iUe if 

for' the whole of the goods in class 42, but the the trademark in successiun L. ilu; c^iapariv 

comptroller refused to" register the label as not openetl an estabiLsiuneiit in the city rd Unhlhi 
being sufficiently distmeti^^ On a motion by and called it “ I’hc Bodega,’* and. iy n-r-.ruemt 
H. for an order on the comptroller to proceed between them and iheir en-pluint iH* ‘hi viorv, tlm 
with the registration Held,' that, having re- latter acquired all their right in r..-spv<h uf tlm 
,gard to ss. 64 and 67 of the act, the label was Dublin iiouse, and to the cxeliNivt.- i.f tiu? 
not capable of registration as it x^ossessed 2 io dis- Bodega ” brand in Ireland, and pu\v,'r to open 
tinetive phpaotqrJndepoiideBtly of the colours, any bmneb “Bodega,” and lo me ilm trade 
' ‘dJ''’ k ; ^ , mark in Ireland. “ Budega ” is u Spanish word, 

k' Vd 'k' kk., and is used to designate a’'bHifdl{ig mnl rxelii- 

special sivelyfor the mutiiriiig and storhig of HpaiiKli 
the deanitlon of whies, ami it would not dweribc an o4iiWbli- 
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merit for the retail sale of wines. In the vear 
1S88 the defendant opened a public-house, ^ or 
retail wine and spirit shop, in Belfast, under the 
name of “ The Bodega Wine Vaults,” and used 
labels oil his bottles containing the word 
“ Bodega ” printed thereon. The name “ Bodega ” 
was well known to the trade and the public 
generally, as indicating that an establishment 
called by that name belonged to, and that the 
business thereof was carried on by, the plaintiff 
company or some person authorised by them; 
the wines sold in these establishments were of 
good quality, had acquired considerable reputa- 
tion, and' were sold at moderate prices, the 
same wine was to be obtained at all Bodegas, 
and at the same price, and the name “Bodega” 
was regarded as a guarantee of the respecta- 
bility of the establishment so called and of 
the quality of the goods sold therein : — Held, 
that the word “ Bodega ” was a “special and 
distinctive word,” coming within sub-s. 3 of that 
section, and s. 10 of the Trade Marks Eegistration 
Act, 1875 (38 A 39 Viet. c. 91), that having been 
used by the predecessors in title of the plaintiffs 
Ixfore the 13th August, 1875, it was properly 
registered under those acts, and that the plain- 
tiffs were entitled to the exclusive use of it as a 
trade mark in connection with goods of the 
classes specified in the registration : — Pleld, also, 
that the plaintiffs were entitled to restrain the 
use by the defendant of the word “ Bodega ” as 
a trade name. Bodeqa Ch. v. Owen,^, 23 L. R. Ir. 
371. ■ . ' ' . ' ■ 

Before the passing of the Trade Marks Regis- 
tration xlct, 1875, the appellants used the words 
“Perry Davis’ Vegetable Pain Killer” as their 
trade mark for a medicine manufactured and 
sold by them. After the passing of the act they 
registered the words “ Pain Killer ” as their 
trade mark under s. 10. Upon a motion to 
amend the register Held (by Lord Plalsbury, 
L.C., and Lord Morris) that the words “ Pain 
Killer ” were not special and distinctive words 
within the meaning of s. 10 of the Trade Marks 
Registration Act, 1875, tliere being nothing to 
distinguish goods manufactured by the appellants 
from goods manufactured by other persons. 

V. 'Harhovd^ GO L. J., Oh. IG ; 15 App. Gas. 
31G : G3 L. T. 389— H. L. (E.) 

User before 1875 — Hame of Individual or 
Hrm.] — Where the name of an iralividual or firm 
printed in ordinary type has been used as a 
trade mark before tiie i3th of August, 1875, and 
it points out the goods as being those of a par- 
ticular manufacture]’, it may properly be regis- 
tered as a “ special and distinctive ” word or 
words used as a trade mark before the IBtli of 
August. 1875. IlojihlfmtiC a Trade Ji/irJi, In re, 
61 L. j', Ch. 387 ; [1892] 2 Ch. 116 : GG L. T. 
487, 

— Prima facie Eight to Hame— Onus pro- 
bandi— Salve.’^J— The ]fiauitiffs had, 
for fifteen years and upwards, manufactured and 
sold a meduune under the name of “ Reinhardt’s 
Celebrated Family 8alve,” and in the year 1876 
they registered the words “ B’amily Salve ” as 
their trade mark in connection with such rnedi-' 
cine, under the Trade Marks Registration Acts. 
The defendant, in 1868, registered at Stationers’ 
Hall a similar preparation under the title of 
“ Spalding’s Universal Family Salve,” and ho had.- 
since manufactured and sold the salve under that 
name. 'Both salves ’^ere sold in packets encased 
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in wrappers bearing the above titles in full but 
the wrappers were so folded that until the 
packets were opened the words “ Family Salve” 
alone were visible. In an action bv the plain- 
tiffs for an injunction Held, that the words 

B amily Salve ” were both a “ distinctive head- 
ing^ and also “special and distinctive words 
used before the passing of the act,” witiiin 
Trade Marks Registration Act, 
1875 ; that the plaintiffs having by the regis- 
tration acquired a prima facie right to the 
exclusive use of the two words “ Family Salve.” 
the onus lay on the defendant to displace that 
right; and that the defendant having failed to 
discharge that onus, an injunction must be 
granted. Meinhardt v. 8palil\nq. 49 L. J., Ch. 
57 ; 28 W. R. 300. 

Separate User of Distinctive Words before 
1875.] — In 1877 Perry Davis & Son were regis- 
tered as proprietors of a trade. mark consisting of 
the words “Pain Killer,” in respect of which 
they claimed user for forty years prior to regis- 
tration, in connection with a medicine sold by 
them. On an application by L. for the removal 
of the name from the register, the evidence 
showed that, although the medicine had been 
spoken of and ordered as “ Pain Killer,” it had 
not been sold under that name alone. The 
wrapper round the bottles, and a label attached 
to the bottles, described the article as “ Perry 
Davis’ Vegetable Pain Killer;”’ on the bottles 
were stamped the words, “ Davis’ Vegetable Pain 
Killer,” and the government stamp attached 
bore the description “Pain Killer” alone:— 
Held, that as the words “ Pain Killer ” had not 
been used alone as a trade mark before the 
passing of the Trade Marks Registration Act, 
1875, they were not a proper mark for registra- 
tion under s. 10 of that act : — Held, also (by 
Fry and Lopes, L.JJ.), that the words were not 
“special and distinctive words” within the 
meaning of that section. Qumre, whether words 
must be special and distinctive from their own 
proper nature or internal force, or whether they 
may acquire a distinctive character by user as 
applied to goods. Harhord, In re, 58 L. T. G95 
— G. A. ■ 

And see ds'. €., sub nom. I)a vu v. Harhord, 
supra. 

In order to obtain registration of a word as 
having become “ distinctive ” within s, 64, su]>- 3 . 

3, of the Trade Marks Act, 1888, by user or 
recognition in the trade, such user or recognition 
must have been prior to August, 1875. Accord- 
ingly applications for a direction to the comp- 
troller-general to proceed with the registration 
as trade marks of the words “ Melrose Favourite 
Hair Restorer ” and “Electric Velveteen,” the 
use of which by the applicants would, indepen- 
dently of the act, by user and recognition in the 
trade since August, 1875, have been entitled to 
protection, were, in both cases, refused. Van 
DnzeVs Trade Mark, In re ; Leaf's Trade Harli, 
In re, 56 L. L, Ch. 370 ; 34 Ch. D. 623 ; 56 L. T. 
286 ; 34 W. R. 294— G. A. 

In order to entitle a person to register a trade 
mark under s. 10 of the Trade Marks Registration 
Act, 1875, consisting of special and distinctive 
words, or combination of figures or letters, used 
as a trade mark before the passing of that act, 
the words must have been used as a trade mark 
by themselves, and not in conjunction with any 
other , device. In 1876 S. registered the words 
“ Diamond Cast Steel,” as a trade mark for steel 
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and for files. The words were never used on BntrJiP.r, fiO - Ch. 522 — 

goods by themselves, but always in combination C. A. Affirming Go L. 1. 75/. 
with a device and a name. The words were, 

however, sometimes stamped on one side of the “Heading”— “ Valvoli]i8.”]—L. and E. 

goods, whilst the device and name were stamped invented in 1873 a process for making a certain 
on the reverse side. Upon an application ^ to description of lubricating oil viiich the^’ called 
rectify the register of trade marks by expunging “ Valvoline,” and in that year registered in 
this trade mark : — Held, that the case was America as their trade mark the word accom- 
within the principles upon which P(ilmer\H Trade panied b}" a device. In August. 1877, they rt?gis- 
3Iarh In re (infra), was decided ; and that as tered the same trade mark in England, and in 
there had been no separate user of the words February, 1878, registered the word “ Valvoline “ 
as a trade mark, the same ought not to have been alone as their trade mark. After this mark had 
registered, and must, therefore, be expunged from been five years on the register they commenced 
the register. Sj.)encer'K Trade Mari' ^ In re, an action against W. to restrain him from selling 
L. T. 659 — C. A. under the name of Talvolinc any oil not mailc 

P. in 1876 registered ‘‘ braided fixed stars” as }jj the plaintiffs. W. moved to rectify thf 3 
a trade mark for matches, alleging that he had register by striking out the trade mark •* Valvo- 
used it as a trade mark before the passing of the line.” The court came to the concliLsion on the 
act. He also at the same time registered a label evidence that L. and E. had not used ** Valvoline ” 
enveloping the boxes in which his matches were alone as a trade mark, either in America or 
sold, which contained the words “braided fixed England, before the passing of the Trade Harks 
stars” in two places so as to be conspicuous on Eegistration Act, 1875, but only in conjunction 
each side of the boxes, but also contained a with a device, and that “ Valvoline” was a won! 
number of other words. It was shown that at invented to describe the particular class of oil at 
the time when P, introduced the term “ braided the same time as the process was invented, aiul 
fixed stars” the term ‘‘fixed star” was known was used as a descriptive term for that particular 
in the trade as denoting a pjarticnlar class of ]jind of oil. The process w’-as not the subject of 
fusees, and. that he had just bought a patent for a patent : — Held, that a single won! cannot be 
enveloping the stems of fusees with wire by registered under the act, on the ground that it 
means of a braiding machine. This patent was used as a “ heading,” unless it was so used 
expired in August, 1881. It appeared from the before the passing of the act : and that, therefore, 
evidence that P. had not before the act used the trade mark “Valvoline” must be removed 
“ braided fixed stars ” separately as a trade mark from the remster. Leonard, v. Wells, Lvomrd's 
or otherwise than as a part of the above-men- Trade Mark, In re, 53 L. J., Ch. GU3 : 2f> Ch. D. 
tioned label. In October, 1881, an application 2SS ; 51 L. T. 35— C. A. Afiirming 32 W. E. 
was made b 5 ^ a rival trader, to expunge the 530 . 
registration : — Held, that the registration must 

be expunged, for that to entitle P. to register User of Distinctive Words in Eegistered 

these words as a trade mark he must before the Trade Mark by other Persons at Time of Ee- 
act have used them as such alone, and not gistration.] — The plaiutiifs, w]u,> were Isrewers, 
merel}" in conjunctio.n with other words : — in 1879 registered as a trade mark in respect of 
Pleld, further, that if they had been so used beer a label having on it a figure of “ Jolm 
alone, they ought not to have been registered, Bull,” and with tlie words “John Bull brand '* 
for that they were only words properly de- printed on it. The mark was capable of regis- 
scriptive of the patented article, and that tration. At the time of this registration L„ a 
P. had no exclusive right to their use after brewer in another Ittcaiiiy, sold bt-cr “John 
the patent had expired. Palmer's Trade Bull ” beer, unkneovn to the plaimifis ; in 1890 
Mark, In re, 24 Ch. D. 504; 32 W. Pt. 306 — L. abandoned the use of those wnrds Held, 
0. A. that, assuming that L. in 1879 eoidui havt^ pre- 

A trade mark will not be registered as a vented the plaintiffs from ubtainiiig registration 
trade mark in use before the fsth August, of the trade mark, no one else iuu! a rij’ht to 
1875, when the only user proved before that complain of the um> of tIuwc w, rrds by t lie plain- 
date was in combinatioii with other matter, tifis. The court, rheiviitiv, refused fof»rderaiiy 

Baker Y. liawson, 60 L. J., Ch. 49; 45 Ch. D. rectification of the plainrifiV re-Astered trade 

519 ; 63 L. T. 306. mark at the instance of a rival, linn tJ fjFewers. 

In 1882 the word “Monopole” was registered Monfqomertj v. Thomjmm d. 217) d,Ls- 

as a trade mark under s. 10 of the Trade Marks tinguished.' Paine »V JMnieli a* 

Eegistration Act, 1876, as being a special and Breweries, Paine .v fo.b- Tradt Marks, In n , 
distinctive word used as a trade mark before the 62 L. J., Ch. 732 : ^1893'i 2 Ch, 567 ; g'u. 491 • 
passing of the act. The user alleged was upon 68 L. T. 801 ; 42 W'.lk Pt— Ch A* 
labels which contained the word “Moiiopoie” in 

roman type, and below it “Hcklsieck & Co., “Distinctive Mark,”] — In 1861 the plainiiiF*. 
Eeims,” in a running hand, upon wrappers which I registered a design for rhe shape of blos^kii of 
resembled the labels upon corks round which black lead, being a cylinder tmamdiattni hr a 
inside the bottle the word “Monopole” wns dome at one end. Frigii tlmt tinu: they sold 
•printed, “Heidsieck & Go.” being printed round black lead in boxes, upon which a blick’doEie 
a comet at the bottom, and upon packing^cases, was impressed, ami thtj irripriiitcfl a iloine iirum' 
bn one side of which the- word “ Monopole’* was each block of black lead, this ihev did witboiii 
branded, there being .other words and marks on regard to the shape of tlie blocks they gylil, m*l 
the other sides t—Held, on motion tp' rectify the there w’as evidence that the terra **401110 bkek 
register of trade marks by expunging the trade lead” had benomc known iii the 
jnark “Monople, ’’that the word “Monople’*. had black lead of the plalidjirs In 

never been used alone as a trademark before the -1877 they registereii a Mack dume Jh tiieir tiwlc 
passing of the act, and' that- its, registration as a mark for “Mack land” The pkintlffs 
trade mark must be expungM* - Mw-hard^ y. brought an action to restrain iiifriaMemest 01? 
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their trade mark, the defendants applied to have 
it expunged from the register ; — Held, that there 
was no "reason why a dome should not he a 
distinctive mark for black lead, that the evidence 
showed it to be in fact distinctive, that it was 
therefore capable of registration as a trade mark. 
James\^ Trade In re, or lames v. Parry ^ 

55 L. J., Oil. 915 ; 33 Ch. D. 392 ; 55 L. T. 415 ; 
35 W. K 67— C. A. , 

* ‘ Distinctive Label.”] — In order that a label 
may be registered as a trade mark under s. 10 
of the act of 1875 as being a “distinctive label,” 
it must be a label distinguishing the goods of 
the person registering it from all othei's. Apolll- 
naids Co.'s Trade Marlis, In re, 61 L. J., Ch. 
625 ; [LS91] 2 Ch. ISO : 65 L. T. 6—0. A. 

-Prize Medal — “Distinctive Device.”] — 

A representation of an exhibition prize medal is 
not such a “ distinctive device ” as tt-) be capable 
of constituting an essential particular, even 
though no other similar medal was granted for 
the same class of goods at the same exhibition. 
Semble. that a label which contains only elements 
which are themselves incapable of coustitiiting 
essential particulars is not as a whole a “dis- 
tinctive label” within the act, even though those 
elements are combined and arranged in a manner 
which is new ami has been used by no other 
trader. Bryant A d\Iay^ In rc, 59 L. J., Ch. 763. 

“ Distinctive Device” — Portrait — Words 
Publici Juris.] — A device consisting of a portrait 
of the original inventor of the article sold, with 
words above and below it, the essential portion 
of which have become the common property of 
the trade and publici juris, is not a distinctive 
device within s. 10 of the Registration of Trade 
Marks Act, 1875 (rerjcaled by 46 & 47 Viet. c. 57), 
and cannot be registered as a trade mark under 
that act. Anderson's Trade Marlt, In re. 54 L. J., 
Ch. 1084 — C. A. Affirming 26 Ch. D. 409 ; 32 
W. R. 677. 

Descriptive Words.] — Where one person 

registers under the Trade Marks Registration 
Act, RS75.a. trade mark consisting of a distinctive 
device, togetiier with a word descriptive of the 
article tn which the mark is to be applied, another 
person is entitled, notwithstanding such registra- 
tion, to register for the same goods a trade mark 
consisting"' of a different distinctive device, to- 
gether with a ilescriptive word identical with or 
similar to the word comprised in the earlier 
trade mark. Ilorshnn/Ids Application, In re, 
53 L. J., Ch. 237, m ; 50 L. T. 23, n. ; 32 W. 11. 
530, a. 

iv. Similanty — Cakadated to Deceire. 

Eesemblance calculated to Deceive— Duty of 
Comptroller.] — fc^ect. ;73, sub-s. 2, of the 
Patents, Designs, and Tmde Marks Act, 1883, 
provides that, “ The comptroller shall not register 
with respect- to the same goods, or description 
of goo<is, a trade mark so Jiearly resembling a 
trade mark already ou the register with respect 
i;o such goods, or iiescription of goods, as to be 
calculated to deceive.” T'he comptroller bad 
refused to register' a trademark in respect of 
linen and hemp piece-goods, on the ground that 
it too closely resembled three trade marks which 
had been already regi 0 tered in the same class in 
1876 and 1884' On a summons to direct the 


comptroller to proceed with registration of the 
trade mark Held, that, though it were a case 
in which the similarity might not be such as to 
induce the court on that fact alone to grant an 
injunction, it was the duty of the eornptrolier to 
consider, having regard to the course of trade, 
whether the trade mark so nearly resemble ! the 
other as to be calculated to deceive, and ho would 
be justified in refusing to register a trade mark 
so nearly resembling another that registration 
would encourage litigation : and that this trade 
mark was likely to mislead persons wishing 
to buy linen stamped with one of the earlier 
trade marks. Speer, In re, 55 L. T. SSO. 8ee 
also Pried’ s Patent Candle Co., In re, post, 
col. 177. 

The object of the acts whicli regulate the 
registration of trade marks is to prevent future 
litigation. Registration ought, therefore, to be 
refused to new trade marks whidi, by reason of 
their similarity to marks already on the register, 
are likely, if registered and used, to lead to liti- 
gation. Alarlis and TellefserCs Appllcatum, In 
re, 63 L. T. 234, n. 

Application was made for registration of a 
trade mark consisting of the design of a heart in 
combination with a number of words including 
“ Parchment Bank,” the whole inclosed in a 
rectangular line, there being on the register a 
trade-mark for the same class of goods consist- 
ing of the words Pirie’s Parchment Bank.” 
The application was rejected on the ground of 
resemblance calculated to deceive. GoodadVs 
Trade Mark, In re, 42 Ch. D. 566 ; 38 W. R. 
189. 

The defendants in 1877 registered as a trade-; 
mark a device called a “winged cross.” In 
practice they surrounded the mark with two 
concentric circles, like those which the plaintiffs 
used; but they did not register tlie circles be- 
cause they were common to the trade. In 1888 
the defendants applied for the registration of 
the winged cross, surrounded by the cii’cles, with 
a disclaimer of any exclusive right to the circles. 
The plaintiffs opposed the registration, on the 
ground that the mark so nearly resembled their 
own as to be calculated to deceive : — Held, that, 
the registration could not be allowed. Baker v. 
Bmmlm, 45 Ch. D. 519 ; 63 L. T. 30G. 

Old Mark.] — An application made in Hovem- 
ber, 1884, by an American firm of oil manufac- 
turers for the registration under the act of 1883 
of a trade mark for illuminating oils, which 
mark had been used by them in America since 
1872, and had been known in England as the 
“ AVhite Rose ” mark prior to 1875, was refused 
by the comptroller upon , the ground that there 
had been on the register since 1878 a similar 
mark for illuminating oils called the “ Rosaline ” 
mark, of which an English firm were the pro- 
prietors Held, that although there was enough 
similarity between the two marks to render it 
possible for the public to mistake the one for 
the other, yet sis the “White Rose” was to all 
intents and purposes an old mark, it ought to be 
acimitted to registration. “ Wk’tte Rose ” Trade 
Mark, In re, Uh. J., Ch. 961 ; 30 Ch. D. 505 ; 
53 L. T, 33 ; 33 W. R. 796. 

Hew Mark— Fraudulent Dser.]— Registration 
will not be permitted of a new trade mark which, 
although unobjectionable in itself at the time of 
application for registration, yet, from a previous 
association with fraudulent matter, is calculated 
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head on the register Ipein^ 
with a few sparse 
only a small portion 
the shoulders 

mark is so lik 


an uncovered neaa 
hairs upon it, and taking in 
..v,n of the neck and no part of 
.Held, that the question whether 
) like another as to he calculated 
0 be decided by considering 
mark is so like the other that 
fairly used one is likely to^be 
h^r, regard being had to size, 
liich tiie mark is to be ina- 
j of wear and tear, and other 
iistances ; that k.’s mark was 
bh the mark B. had put on the 
he mark which lie had used; 
e evidence was directed to a 
2 n L.’s mark anti the mark 
which was much more like 
3 registered mark was, had not 
new mark was calculated to 
.t? Trade Mark, hi re, 55 L. J., 
4 L. T. 405 ; 34 W. E. 
s Trade Mark, hi re, 


to seearc 1o the proprmtor the 

fraud. k! 

SOS ; [ISUlj 2 Ch. Kit! : W h. T. 196 , -iJ « 

ao api.lication to register as a afw mart 

fohoMoco aOabelwhichbore the words ,1^ 

llver-i Oruz" being a true statement of the name 

of thc5uanufacturor ami Ply® tone of thl 
but which words had, about the 

must be refused. 

Franaulent User of Foreign Trade 
See nmton.^ Trade Mark, In re, ante, col. lo2. 

Similarity— Mode of Determining.]— The pro- 

nor mode of detcrminiug questions as ^ * 


a new 

to deceive is tc 
whether the new 
when both are £. 
mistaken for the other 
the material on wh:c. 
pressed, the effects of 
surrounding circumsta 


Oh. 456 ; 32 Ch. D. 109 ; f 
403— C. A. Op. LaiiibeiT 
post, col. 178. 

of Trade.]— Where an a|> 
a trade mark iSi 
an eaiiieiV', trade 
the Register, on the gTOiind that 
' ]) great a resemblance to the 
^ard must be had to the waiy in which 
ark will be fairly used in tiie ordinary 
of trade ; and if, when so used, the mark 
j likely to produce deception, registration 
> refused. An application by F, tor^ the 
•ation of a device of a charging bison, whicii 
d with many other details on wrappers^n 
: mustard, being opposed by Messrs, C., the 
etors of a registered device ot Ixiils 
’ whicii they used with other_ details on 
)ers on tins of mustard very similar tn those 
)Y F., and the general style and coiouriiig 
wrappers and^somc of the details being m 
on use in the trade : — Held, that > . siaark, 
as it would be used, would be calculated todecvive, 
and that registration must be rtdusec i . A a me*, a 
hi re, 63 L. T. 23.k 

Words in Foreign Characters — Limiting 
Eegistration to G-oods Exported, j here nuac 
is already on the register a tra.de 
of a representation of a gulden tan, tJieceiut u .L 
not direct registration for the same 
trade mark an essential parr of wiiieh ei.> oJ 
the words “Golden Fan Brand ; in biirnH.e 
characters. .Deickeies^s 

44 W. E. 672— G. A. _ 

Consents given by the owners oi simihir tnmo 
marks to such registration are evidemae that too 
mark is not calculated to deceive, Inu m* 

biml the comptrollers dis< act lull as to to.owmg 
registration. Jk, , . ^ 

The court has jurisdiction to ona.-r 
tion upon conditions, but has no powi r to orm-r 
that a registered mark shall be coiilimd to iisomi 
froods exported to a particular c.iamtry. Ja. 


Eser in course 

plication for the registration of 
opposed by the 
mark already on t— - - 
the new mark has too 
old one, regi 
the new nii 
course 


12 and 13, such trade mark representing a pa 
of his armorial bearings, and consisting ot 
curved horn, with a twist in the middle, a 
surmounted by two roses. The application w 
opposed bv the Cutlers Company of bhe&e 
on the oTOimd that the mark so nearly resembl 
a Sheffield mark for similar articles assign 
fortv-five years p.reviously to H., as to be calc 
lated to deceive. H.’s mark consisted of 
curved horn, suspended by a looped cord, i 
marks were sufficiently distinct when printed 
a large size, but the court of appeal being 
opinion that, in practice, when the two mai 
were stamped in a small size on small me 


stamping, the one mark would be likely to be 
mistakeii' for the other Held, that registration 
must be refused. Ik. . . . . 

L had used from 1864, m respect of goods in- 
cluded in class 13, a trade mark consisting of 
the head of Minerva, down to and mcliuiing tlie 
shoulders, the iiead bearing a helmet with ling- 
lets hanging down behind. In 1884, bemg about 
to extend his business to class 12, he applied to 
register for that class the same head with the 
word Athena under it. This application was 
opposed by B., who had used from 1869 a cutler’s 
mark, consisting of a head with the word “w’ay” 
under it. The head had a soft of wig upon it, 
with smaE curls behind, and included the neck 
and part of the shoulders. In 1884 B. regis- 
tered this mark' under the act of .1883, as an old 
cutler’s mark, but the design actually registered 
departed from the old mark which he used, the 
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Colour mt Cousidered.]— W. & Co. pro- 

Do«ecl to register as a trade mark for ale a tri- 
angle with a double outline, inscribing within 
the double outline the words “ Beccles Brewery, 
Established 1S30,*’ the inner triangle having 
within it a conspicuous figure of a church. B. 
& Co., whose t]'ade mark for pale ale was a 
nlain triangle, which in use was coloured red, 
applied to prevent the registration of the pro- 
posed trade mark as being so similar to theirs as 
to "be calculated to deceive Hold, by James 
and Brett. L. JJ . (dissentiento, Cotton, L. J.), that 
as W. Go. wmuld be at liberty to print their 
trade 'mark in whatever colour they pleased, and 
if printed on a red ground it would be so similar 
to that of B. & Go. that a purchaser might be i 
misled, the registration ought not to be allowed. 
WorthiH/ifo/i-'t Trade Marh^ lit re, 49 L. J., Ch. 
646 : 14 Ch. D. 8 ; 42 L. T. 563 ; 28 W, R. 747 

Eule not applying to Cotton Goods.]— R. 

av)plied for registration of a cotton trade mark, 
winch was coloured, being a gold mohur. It had 
been ifiaced in the first class by the committee of 
experts, and had been duly deposited for exhi- 
bition and advertised in the official paper under 
the Trade Marks Registration Act and rules, and 
the additional rules with respect to cotton goods. 
D. was the proprietor of a cotton trade mark, 
wd'iich was a silver rupee, and he opposed the 
reffistration of Rds mark Held, that R.’s mark 
was"not calculated to deceive, for in sucli cases 
the mark which is protected is the registered 
mark, which has been deposited, and of which 
the represehtaiioji can be seen at the places^men- 
tioned in tlie advertisement. Bohhi.sv}is Trade 
Mark, In re, 29 W. R. 31. 


Under Act of 1875.]— The prohibition of s, 6 
of the Trade Marks Registration Act, 1875, 
af^ainst registering, in connection ^ ivith a trade 
inark, words, the exclusive use of which would 
not “bv reason of their being calculated to de- 
ceive. or orherwis.e, be deemed entitled to pro- 
tection in a court of equity,' refers to deceptive- 
ness inherent in the words themselves, and not 
to deceijtivcness arising from similarity to words 
comprised in other trade marks. A device hav- 
been registered together with the word 
Valvolinc as a trade mark for lubricating 
oil Held, tiiat a different firm might register 
for the same article the w<tra “ Yaivoleum]’ m 
comlnnation with a different device.^^ liors- 
hnrqTii A ppliefirien. In re. ante, col. 16o. 

The iJaiiitifis. who were manufacturers and 
vendors of condensed milk and other similar 
articles in 1876 registered, in respect of their 
goods, a trade mark, the distiucHve feature ot 
'which was ihc re]U‘cseutation of a railk-maid. 
Previous to this their goods had become known 
and svere ordered by the imbiic under the de- 
scriptioii of -Milk Maia” or “ Dairy Maid 
brand, ami in lSti4 they registered dto same 
mark in coniimction wuth the words Milk 
Maid Briimi." In 1882 the defendant who 
carried on a similar business, registered a mm^k 
■wlfidi, thoutiTh not rdtogether like the plamtifi s 
mark, consisted of a <lrawing of a dairy-maKl or 
miik-Wd in coniimcticm with the words Hairy 
Maidr the registration being in respect of a class 
of goods which coveral those sold by the plain- 
tiffs He afterwards used this mark.in the sale 
of condensed milk in tins like those of the plain- 
tiffs Held, that the plaintife’ were entitled to 


an injunction restraining the defendant from in- 
fringing their mark, and also to have the register 
rectified by limiting the defendant’s mark lo 
goods other than tliose in respect of which the 
plaintiff’s mark was registered. 

Condensed. Milli Co, v. Metealf, 55 L. J., Oli. 
463 ; 31 Ch. H. 454 ; 34 W. R. 345, 8ee Jones\i 
Trade Marli, In re, ante, col. 145. 

Words calculated to deceive — Application of 
Words to a different Article.] — E. had for many 
years used the Avords “Fruit Salt”’ as his trade 
mark for an effervescing drink. I). applied to 
register the same words as part of his trade 
mark for a baking powder. E. opposed the 
registration as interfering ivith his trade mark 
and calculated to deceive the public : — Held, 
by Hay, J., and on appeal by Cotton, L.J., that 
aithough B. had no monopoly of the use of the 
words “ Fruit Salt,” and though the words ■were 
descriptive and not in themselves deceptive, yet 
that under the circumstances they were calcu- 
lated to deceive the public within the meaning 
of s. 73 of the Patents, Designs, and Trade 
Marks Act, 1883, and that tlie trade mark ought 
not to be registered : — But held by Bindley and 
Fry, L.JJ., that although D, had adopted the 
Avords “ Fruit Salt” on account of the popularity 
they had acquired through B.'s use of them, yet 
as D.’s trade mark Avas a totally different article, 
which did not interfere with E.’s trade, the court 
ought not to refuse its registration. Ditmds 
Trade Alarhs, In re, 58 L. J., Ch. 604 ; 41 Ch. B. 
439 ; 61 L. T. 98— C. A. Affirmed, sub nom. 
Eno V. Dunn, 15 App. Cas. 252 ; 63 L. T. 6 ; 39 
W, R. 161— H. L. (E.) And see Jaeltson Co.'s 
ApjMcatkm, In. re, and Eur<ioyne''H Trade Mark, 
In re, ante, col. 157 ; Grossni'dlts Trade Marlt, 
In re, post, col. 175 ; and Lanihert's Trade 
AIa 7 % In re, post, col. 178. 


Bisclaimer of Exclusive Use.]— Where an 
applicant (whose bona fides was undoubted) 
appRes to register a trade mark that, in no way 
resembles a mark upon the register^ except in 
respect of certain Avords, the exclusive use of 
AA'hich is disclaimed by the registered proprietor 
and the applicant, such mark is not calculated 
to deceive, and should be registered by the 
comptroller-general of patents. Loftns Trade 
Marli, In re., 63 L. J., Ch. 52 ; |_1S94] 1 Ch. 193 ; 
8 R. 87 ; 60 L. T. 690 ; 42 ”W. 11. 25 L 

Star— Subsequent Eegistration of Words 

“Eed Star Brand.”]— Inasmuch as the registm- 
tion of a device as a trade mark by s. 67 of the 
Patents. &c., Act of 1883, gives the registered 
owner the exclusive right to use the same m any 
colour, a mere description in words of the same 
device, although confined to some particular 
colour, cannot be subsequently registered by 



11894] 2 Ch. 26 ; 7 R. 183 ; /O L. T. 2J;> ; 42 W. R, 

120 C. A. ■ ■ ' 

In IsVe’ B. & Co., who Avere export merchants 
in London, and were in the habit of purchasing 
glass in Belgium and shipping it 
country to the colonies, registered as a tiade 
mark a star in connection with thm- 
glass, wMoh became known in the tiade as 
“Star Brand” glass. In 1890 a Belgian com- 
pany registered in England as a trade JPf. 
Wdow glass the words “ I'.ed Star Brand, 
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allowed or not ou,£flit to depend upon this: 

n’ not the party opposing registration 
v^ouid, independently of the registration acts, 
have been entitled to restrain the use by the 
" ■ ' k 'which lie proposes to 

Fao'irm, In re^ 26 W. E. 261; 

When a trade mark has been used by not more 
an three different persons in the same trade as 
k— that is, before theJSth of August, 
75 — each may register it. WalMen^ A&'ated 
Eed Star Waters Oo's Ajjjdi cation. In re, od L. J., Gh. 
the ground that it was 391, n. 

’ ■ ■’ were When it has been used by one or two persons 

s. 90 of the Patents, as an old mark, it can only be registered by 
another person as a new mark if the consent ot 
such delay on their part in j the prior owner or owners is obtained. In. 


having in 1 SS5 registered in Belgium the device 
of a red star which they had ever since 1880 whether or 
largely used on cases of glass sent to the United w 
Kingdom. B. & Co. having been informed in In . . 

1893 that the Belgian company’s glass was applicant of the mart 
being sold in New Zealand under the description register 
of “ Bed btar Brand,” learnt for the first time of Whcr 
the registration of the mark in question, and tlu 
they thereupon moved to have it expunged from anjfid mark 
the register of trade marks : — Held, that B. & Ifi 
Co. weli’e entitled to have the mark 
Brand ” expunged on " „ 

calculated to deceive, and that they 
persons aggrieved within 

(fcc., Act, i.8S3, and that there had been under 
the circumstances nc . ^ 

applying to the court as would preclude them 

from relief. Ih. Eesembiance.] — 8emb 

closely resemble one anc 
V. Old Marhs and Three Marh Buie. oue might be restrained in an action by the 

owner of the other, will be treated as identical 
Old Mark Registered for Part of a Class purposes of the above rules. Ih, 

Registration of New Mark for other Goods in 

same Class.]— A now mark may be registered Common to the Trade.]— The rule of the court 
for some of the goods in a class, even though an jg permit registration, “under s. 6 of the Trade 
old mark of a similar kind has been already ]\iarks Eedstration Act. 1875. of identical trade 
registered for other goods in the same class, niarks up'^to three, though, if more than three 
provided that the goods and the trades of the applications are made for the registration of 
proi)netors are sufficiently distinct for no con- similar trade marks, even though such trade 
fusion to take place. liralrfs^ A%)i)lication, In niarks are old, registration will be refused on the 
V(.\ Sl^'opslh'ive Iron Co, s Iraae Ilavlis, In o-i'ound that such trade mark is common ]>ro- 
?r, 51 L. 3., Cb. 63/ ; 21 Ch B. 223; 46 L. T. pert;y. Benhoio v. Low, 44 L. T. 875 ; 29 W. Ik 
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when that was objected, to by the plaiDtitfs, he 
altered it to“ M.’s Stone Brevvery,” with a device 
containing the words “ Stone Ale and a mouo- 
oram somewhat resembling the piairitiifs’ trade 
niark. The plaintiffs bronglit an' action for an 
injunction, and the defendant moved under s. 74 
of the Patents, Designs and Trade Marks Act, 
1883, to enter a disclaimer on the part of the 
plaintiffs of the exclusive use of the word 

Stone,” and otherwise rectify the register : — 
Held (i), that the word “ Stone ’’ was not a 
word common to the trade, and consequently the 
case did not come u^ithin s. 74, and the appli- 
cation for a disclaimer must be refused ; (2) 
that, there being no evidence that the plaintiffs 
had used the expression Stone Ale ” by itself 
as a trade nnirk before the 13th of August, 1875, 
the plaintiffs could not register it as a trade 
mark under s. 04, siib-s, 3, of the same act ; (3) 
that the plaintiffs had acquired by user a right 
to the use of the \^•ords “Stone Ale” within, 
the principle of the WDtlhn'spoon v. Currie 
(ante, col. 75), and that the conduct of the 
defendant being in the opinion of the court 
calculated to deceive the public into supposing 
that his ales we]-e brewed ])y the plaintiffs, the 
plaintiffs were entitled to an injunction. Thmiip-^ 
son V. Montfiiirnerip JoulCs Trade I\lar1is^ In re, 
Thompson's Trade Harks, In re, 58 L. J., Ch. 
374 : 41 Ch. D. 35 : 00 L.' T. 700 ; 37 5V. ll 637 
— C, A. 

Alteration in Old Mark — Essential Particular 
— ^Assignee.] — An assignee of a trade mark 
registered as an old mark is not entitled to have 
the name or initials of the former pro[)rietor 
omitted, and anotiier or others substitutal, as 
they form a material [)art of the mark. Henry 
Clay and Hook S' Co., In re. 62 L. J., Ch. 143 ; 
[lSi)2j 3 Ch. 549 ; 3 Pi. 29 ; 67 L. T. 614. 

Sufdciency of User.] — The applicants, who 
were ii'on maimfactarta-s, had. for a long period 
before the passing of the Trade. Marks Eegistra- 
tion Act, 1875, been in the habit of using as 
trade marks the .letters B B H, which were the 
initials of the .ffrm, and also the same marks 
coupled with symbols or words common to the 
tratle, tlenoting the cpiality of the iron : — Held, 
that every mark, or combination of marks or 
worils used as a trade mark before the passing of 
the Trade Marks Ecgistratio,Ji Act, 1875, which 
would have entitled tlie proprietor to maintain a 
suit for infringement against any person imitating 
it. may be I’cgisUaed ns a timle mark under the 
act, and a trader is entitled to register a series of 
sudi inarks which only differ from each other by 
coinbiniiig in different modes a mark common to 
all of them and pcciilijir to the trader, with 
wonls inertdy indicative of the quality of the 
gcxuls marked, or symbols coonnon to the trade, 
a note heiiig in such a ease entered in the register 
specifying the prsrtloiis of tlie combination as to 
wliich no exclusive rinht is claimed. Harrows' 
Trade Mark In re. -iff L. J., Ch. 450 ; 5 Ch, B. 
353 ; 36 L. T. 291 ;'2r) W. E. 407. 

Held, on appeal, that tlie proper mode of re- 
gistration was to register the trade mark B B H 
to be used either aloim i>r with any device or' 
wordvS signifying the quality of the iron: 'S.. 

46' J., Ch. 725 ; fC Ch. 1). 353 ; 36 K T<7$0 ; 
25 W.li,o64--0. A. , . w 

Where It appeared tiiat the ciistotnersof a ffrm. 
M ;& Co, had .for many years been aceus-,; 
toned to mk for » certain , article by the name.’ 


of “ Coker Canvas,” but it did not appear tliat 
the words “ H.’s Coker Canvas ” had been, 
stamped upon any of the goods of the ffnn or 
advertised as a trade mark : — Held, tliat there 
had been no use by the firm of the words “ H.V: 
Coker Canvas” as a trade mark. Ilayivard's 
Trade Mark, In re, 54 L. J., Ch. 1003 ; 53 L. T. 
487... 

Semble, user before the act of a word as part 
of a trade mark, is not sufficient to render the 
word registrable as a mark. Hose v, Hvatis, 48 
L. J,, Ch. 618. 

Whether the scientific name of a particular 
tree, limetta, is a distinctive word capable of 
registration as an old mark in respect of lime- 
juice, a product of the tree, or preparation of 
liine-juiee — quasre. Ih. 

Alone, not in Combination.] — To entitle 

“ any special and distinctive word or words " to 
be registered as a trade mark under the Trade 
Marks Eegistration Act, 1875, s. 10, they must 
have been used alone as a trade mark before the 
passing of the act and not merely in combina- 
tion with other words. Davis v. Harhord, 60 
L. J., Oh. 16 ; 15 App. Gas. 316 ; 63 L. T. 389-- 
H. L. (B.) 

P. in 1876 registered “ braided fixed stars ” a.s a 
trade-mark for matches, alleging that he liad 
used it as a trade mark before the passing of the 
act of 1875. He also at the same time regis- 
tered a label enveloping the boxes in which his 
matches were sold, which contained the words 
“ braided fixed stars ” in two places so as to be 
conspicuous on each side of the boxes, but also 
contained a number of other words. It was 
shown that at the time when P. introduced the 
term “ braided fixed stars ” the term fixed stars ” 
was known in the trade as denotiug a particular 
class of fusees, and that he had just bought a 
patent for enveloping the stems of fusees with 
wire by means of a braiding machine. This 
patent expired in August, 1881. It appeared from 
the evulence that P. had not before the act used 
“braided fixed sta.rs” separately as a trade mark, 
or otherwise than as a part of the above- 
mentioned label. Ill October, 18S1, an applica- 
tion was made by a rival trader to expunge the 
registration: — Held, that the registration must 
be expunged, for that to entitle P. to register 
these words as a trade mark he must before the 
act have used them as such alone, and not merely 
in conj unction with other wonls. PalmeTs Trade 
Mark, In re, 24 Oh. 1). 504 ; 50 L. T. 30 ; 32 
W. R. 806— C. A. 

C. & Co. in 1876 registered as a trade mark 
the words “ Excelsior Spring Mattress. In 1883 
they commenced an action in the Palatine Court 
of the Duchy of Lancaster against B. to restrain 
him from using their trade mark “ Excelsior.” 
B. moved to remove Ijhe t.i‘ade mark froin^ the 
register on the ground that the word “ Excelsior ” 
had not been used as a trade mark before the 
passing, of the act of 1875. It appeared that the 
word had been used on the bills and notices, but 
alwavs applying to a mattress made under a 
patent of B7s predecessors in business which 
expired in 1883 ; that it had been used in coin- 
binatioii with a device of a man and a banner on 
metalplates which were affixed to the mattresses ; 
that an indiarubber stamp containing the words 
alone had been made, and was usually impressed 
upon the side of the mattress, and that a photo- 
graph was constantly used in selling the goods 
which showed the mattress with a label attached, 
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connection with the same goods is calculated 
deceive the public, so as to induce them to 
.g .the goods so named 
hasing goods of theorigmalmanu- 
Consequeiitly, a trade mart may have 
J ds among a certain class, as 
between the wholesale and retail dealers who will 
and yet may not have 
become publici juris as between the retail dealers 
and their ordinary customers. The misrepre- 
sentation, such, for example, as falsely calling 
himself a patentee, which will disentitle a person 

; ^ " y in respect of an infringement 

the i of his trade mark, must be such a misrepresenta- 
Ihn as would prevent him from recovering 
nominal damages in an action brought to estab- 
‘ght to the trade mark. Fordw JToster^ 
"27:L.T.219.; 


user as a trade mark and the mark was rightly believe that in purchasing 
put on the register. OhorUo?i’it Trade Slarh^ they are purchi 
U re, 53 L. T. 337 ; 34 W. R.60. facturer. C . 

become publici jurii 

Foreign User.] — In 1844 the predecessors in — — - 

business of L. and K. invented a trade mark, and not be deceived by it, 
used it on all the articles manufactured by them. 

L. and K. registered this in 1880. M. now 
applied for the registration of a trade mark 
identical with that of L. and K., with the excep- ^ , 

tinu that he substituted his own name for that of | to relief in equity 

Murray and Laiiman,” which appeared in --- 

original trade mark. He alleged foreign user tioii 
since 186,0, and that he had registered abroad, n. - 
and claimed to have his trade mark registered lishhis rii, 

here as an old mark under the “three-mark 41 L. J., Ch. 682 ; L. R. 7 Cli. 611 
rule”: — Held, that the resemblance between 20 W. R. 818. 
the two trade marks w'as so close that the later Where a word which has been used by the in- 
one must have been copied from the earlier one ; ventor in connection with a particular class of 
that foreign user alone could not entitle the goods, but has not been registered as a trade 
applicant to registration, or bring him within mark, is made use of by another, not with any 
the operation of the “three-mark rule ” as being fraudulent intention of counterfeiting the goods 
contemporaneous user before the Trade Mark of the inventor, but to denote the quality and 
Act, 1875. MuiwlCs Application , In re, 50 character of the article sold, and has come to be 
L. T- 12. so understood, it becomes publici juris and cannot 

thereafter be registered as a trade mark, 

Abandonment — Evidence of Intention to Aban- Starch Muiimt fa clurm^ Co. v. J/annn latent 
don.] — An application was made to register the Maizena and Starch Co., 63 L. J.. P. C. 112: 
word “ emollio” as a trade mark in respect of [1894] A. C. 275 : 6 R. 462 — P. C. 

“ an article of perfumery,” on the ground that *' Where the inventor, throughout a period of 
the word was “ a special and distinctive word twenty-four years, during which he might have 
used as a trade mark before the 13th August, registered the word as a ti'ade mark, takes no 
1875,” within the meaning of s. 64, sub-s. 3, of step to interfere with its use by other persons in 
the Patents, Designs, and Trade Marks Act, 1883. a particular country while protecting it in other 
The word in question had been used on the places, it may be presumed that it was his inten- 
labels in connection with a perfumed cream by tion to allow the word to become publici juris in 
the applicant’s father and predecessor in busi- that country. 11). 
ness, who died in 1867. It was doubtful whether, 

subsequently to that date, there had been any Slew Article named by Inventor.] — Ifapersoji 
sale of the article. In 1870 the applicant had who invents a process for making n ]iew ar:k6e 
destroj^ed all the labels which had ‘‘emollio’' inventsatthesainetimeanewuamefurdesenb- 
upon them, and the word was never subsequently ing such article, anti the article comes ro be 
used upon any perfumed cream. Since 1881 the known by that ijame only, he catinm- afrcrwards, 
applicant had sold a solid tablet contained in when everybody is at liberty to make that article, 
boxes, the covers of which were inscribed with claim a monopoly in the nmne : therefore, the 
“ emollio tablet, registered.”, Certain price lists defeiulants were not, by itsing tlicname. ** vaJvo- 
of perfnmeiy dealers, issued in 1874 , and subse- line,” which was tlie only name by whicli the 
quently, referred to emollio perfumed cream and substance in question was known, infringing aijy 
emollio tablet. The registration was opposed by rights of the plalnriiik, (u* repivsemtinc' thvir 
persons who had sold a soap by the name of goods as made by the plainritb. and ihcii the fart 
“emolline,” on the groimcl that* the use of the that the piaintiliV had in c>'n<eqnence of die 
w’ord “emollio” as a trade mark previously to registration enjoyed a prurticai immopoiv uf me 
1875 had been abandoned : — ^Held, that the use name for live yearsdid nor.a< the nan^e had lux-n 
of the word “ emollio ” on the labels on the per- improperly put in the register, give timm any 
fumed cream had been abandoned, not only by better right tlian they wouhlorhe.rwise haveiiml. 
cessation of the user, but also by the destruction Leonard v. WCtr, Leonarlr Trade Jiark, Iff re, 
of the labels in 1870, whereby an intention to ante, col. 164. 
abandon was clearly indicated. Qumre, whether 

a word like “emollio,” descriptive of the effect Hame of Patented Articled— Srmbie, That tiie 
of using the particular article, could be considered name by which a paten red article l< g-neradv 
to be “used as a trade mark” within the mean - 1 known, "and which is therefore dest-riptive oi if, 
ing of s. 64, sub-s. 3, of the act ; and also whether i becomes public] juris ur the expimtion of ?}te 
the tise of the word as claimed would not be I patent, and cannot ]>ruperlY he n.mkter<'d a 
“ calculated to deceive ” within the meaning of j trade mark. MalplCif Trade Mark, In re, 53 
s- 73. CnmmiWs Trade Mark, Imollio;' In L. J., Oh. 1X8 ; 25 Ch. D. 191 ; 49 L. T. 5Pl ; 32 
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to.]— In Marcli, 1885, H. begaii to sell a prepara- 
tion for the manufacture of herb beer under the 
name “ herbalin.” In June, 1885, M. began 
to sell a similar preparation under the name 
“herbaline.” H.’s trade was not large, and it 
appeared from the evidence that M. had not 
intended to appropriate the word “ herbalin.” 
In June, 1887, H. registered a trade mark con- 
sisting of a ship and the word “ herbalin ” under 
it. and subsequently brouglit an action against 
M. to restrain the infringement thereof. M. 
moved to expunge the word “ herbalin” from the 
register : — Held, that the word “ herbalin,” being 
dekuiptive, could not properly have been regis- 
tered alone : — Held, also, that though the word 
‘dierbnlin” could be registered as part of a trade 
mark, iuasinuch as it was (upon cwidence) com- 
mon to the trade, a note must be entered on the 
register that H. was not entitled to the exclusive 
nse of the word. \ . Tdijlor Bruij Co. 

59 L. T. 820. 

Evidence as to — Books of Eegistrar.] — The 
books of the registra.r of trade marks which show 
marks the registration cJ which has been refused, 
are not evidence that tliese marks are publici 
Jinis. Orr-Eicimj v. Johu.'ifon. 13 Ch. I). 434, 
.■■.442.' ■ 

c. Practice. 

i. Genemlly. 

Discretion of Comptroller.]— The Patents, De- 
signs, and Trade Marks Act, 1883, confers upon 
the comptroller a discretion whether to register 
a trade mark or not, and he ought to refuse 
registration where it is not clear tliat deception 
mav riot result. E/w v. Dinio^ 15 App. Cas. 252 ; 
03 L T. 0 : 30 W. R. IGl— H. L. (E.) 

The comptroller is justified in refusing to 
register a label so nearly resembling another 
label already on the register as to be calculated 
to deceive, until the opinion of the court should 
have been obtained a^tho^l^ing him to do so. 
Pnee\^ Pateai Ctuidle Co„ loi re, 54 L. J., Ch. 
210; 27 Ch. D. OSl ; 51 'L. T. 053. See also 
Spee?'^ In re^ ante, col. 100. 

Appeal to Board of Trade referred to Court- 
Evidence.] — Since the passing of the Traile Maik 
Euies, 1800, the board of trade may, on appeal 
to them from the (‘ompti’oller. give directions as 
to evidence, or if the board refers the appeal to 
the court, the court juay be left to direct what 
evidence is to beadduceci. Ro^jeds Trade Jlarlt, 
In re, 13 li. 00, 

Opposition to Application — Jurisdiction of 
Court.] — M'here, upon opposition to an applica- 
tion X() register a trade mark, the case stands for 
the dot eriu ina, lion of the court: under s. tJD, 
sub-s. 4, of the Patents. Designs, and Trade 
I^Iarks Act of 1883, the court has jurisdiction to 
enter into and determine all questions arising 
upon the olqections, including, in a case where 
the comptroller has already registered the mark, 
the question whether the mark has been rightly 
aclmitteti on the register. Arhens^ In re^ 56 
L. J., OK 524 ; BB CK B. 24S ; 50 L, T. 252 ; 85 
W. R.527— C.A* 

An application was made by the Sanitas Com- 
pany to register the word Sanitas ” as a trade 
mark for goods in claw S, tinder the Patents, 
Designs, End Trade Marks Act, 1888. .The 
eomptroEer-gemeral refused tot proceed with the 
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registration, on the ground that there were 
already on the register two trade marks com- 
prising the word 'SSanitas.” On the matter 
being referred to the court, in addition to the 
objection taken by the comptroller-general, two 
further objections were raised, and it was' con- 
tended that no objections ought to be raised 
that had not been taken by the comptndler 
Held, that any objection could be entertained 
by the court, an<l that the refusal to register, 
based on the previously registered trade marks, 
was perfectly right. Trade Marli, 

In re, 58 L. T. 166, 

_ Discretion to refuse to direct Registration- 
Similarity to Mark already on the Register.] — 
When an application is made to direct tlie 
cornptroller-general of patents to proceed to 
register a trade mark which has been objected 
to on the ground of its similaiitj' to a trade 
mark already on the register, the court has a 
discretion to determine whether it will ilirecfc 
registration, thougli the case may not be one 
where the registration is actually prohibited by 
the Patents, Designs, and Tratle Marks Act, 
1883. Anstealian Wine Imjjorters Trade Mark 
and dXason, In re, 58 L. J., Ch. 380 ; 41 Ch. D, 
278 ; 60 L. T. 436 ; 37 W. R. 578— C. A. 

0. registered a trade mark for ‘“'spirits” in 
1881, and another in 1882. In each there was a 
representation of a golden fleece, with the words 
“ Golden Fleece,” adding in one case the words 
“ Old Jamaica Rum,” and in the other “ Pure 
Old Scotch Whiskey.” In May, 1887, a com- 
pany which had been formed in that year 
applied for registration of a trade mark" for 
“ wines,” with the representation of a goldeii 
fleece and the words “ Golden Fleece, Australian 
Champagne, Sparkling Verdeillio.” M.,who was 
O.’s successor in business, opposed the registra- 
tion : — Held, that if wines were of “ the same 
description of goods” as spirits within the 
meaning of s. 72 (and, semble, they "svere) the 
registration of the company’s trade mark wars 
prohibited by the act ; but if they were not, 
still the similarity of the marks was such as, 
having regard to the similarity of wines and 
spirits, to be calculated to induce the public to 
lielieve the company's wines to be the goods of 
the same persons as M.’s spirits, and that the 
court ought not to direct the company's mark to 
be registered. Ih. 

Sheffield Register — Old Corporate Mark — 
Jurisdiction of Cutlers’ Company.]— The Cutlers’ 
Company, on the application of L., registered in 
the Sheffield Registry an old corporate mark of 
a pipe and darC of which he was prima facie 
owner, notwithstanding notice of opposition by 
W., the owner of the mark of a pipe only, and 
without hearing W. W. appealed to the comp- 
troller, wdio decided that no appeal lay to him 
against the registration. W. then applied to 
the court:— Held, that the Cutlers’ Company 
acted rightly in registering L.'s mark without 
hearing W. in opposition, as the registration 
w^as a ministerial duty under sub-s. 2 of s. 81 of 
the Patents, Designs, and Trade Marks Act, 
1883 ; that there was no appeal to the comp- 
troller ; and that L.’s mark w'as not so similar 
to that of W. as to be calculated to deceive. 
LmnherCs Trade Marh, In re, 37 W. R, 154. 

On ah application for registration for metal 
goods in class 5 which were not included in the 
Cutlers’ Company’s Act Held, that the Cutlers’ 
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Company ^Yere not entitled to oppose with The Cditlcvs' Con^y^ny griYe nofAce ot 
respect to ^oods not included in their acts, and mark which had been assigned b} them, and the 
that registration in class 5, limited to the registrar thereupon wrote to S., at the society s 
specifle<i articles, should be allowed. MimngAs address, to say that he could not proceed vs nh 
Apvlieat 'mu In re, 54 L. J., Ch. 975, n.— C. A. the application until S. had obtained the leave 
' ot the court. This letter was never comnuini- 

Befusal by Comptroller to [Register — Appeal — cated to S. by the society, who proceeded no 
Board of Trade.] — A person whose application further with the application ; but S. Imving 
to register a. trade mark has been refused by the seen the advertisement oi his appliCcarioii in the 
conirdToller cannot appeal direct to the court ” Trade Marks Journal, ’ believed that his mark 
from such refusal, as a person aggrieved by the had ])een registered, and ISi., an agent of his, sold 
omission of his name from the register under goods in hi^glaud marked with his inaik. In 
s. 90 of the Patents, Designs, and Trade Marks the year 18r7 the pdaintiffs registered^ a mark 
Act, 188H, but must take tiie special course pre- resembling the _ cutlers’ mark, and in 1883 
^ scribed by s. 62, sub-s. 4, of appealing to the brought an action against^ to restrain him 

board of trade from the comptroller’s decision, from infringenient, and S., finding his mark was 
^'XormaV^ Trade Mark, /w ;r, 56 L. J., Ch. 513 ; not on the register, then made a fresh appli- 
35 Ch. D. 231 ; 56 L. T. 246; 35 W. Ih 464— cation for registration Held, that 8. was “m 
0. A. default,” and that his original apjdieatioii must 

be tleemed to have been abandoned ” within 



House of Lords varying Original Order of the meaning of s. 63 of the act of 1883, and could 
Court.] — Wlicre, under the 2 :)rovisions of the not now be proceeded with. Juchson v. Sapjier, 
Trade Marks Registration Acts, the registrar supra, 
cannot proceed with the registration of certain 

marks without the leave of the court, and the Application by Foreigner — Mark Registered 
original order of the court is varied by the house | Abroad — Foreign Registration more than Four 
of lords, it is necessary that the order of the | Months before Application in England.]— In 
house of lords should be made an order of the 1885 an American company registered in America 
chancery division of the high court. Orr-Ewniff h a trade mark which had been used by them in 
Trade Marks, hi re, 'MX that country since 1879. In 1888 they appdied 

for registration of the same mark in England, 
Appointment of Agent — Hotices— Fresh Appli- under s. 103, sub-s. 3, of the Patents, *kc.. Act, 
cation.] — There is nothing in the Trade Marks 1883, which provides that a person who has 
Act of 1883 to take away the common law right applied for registration of a trade mark in any 
of an applicant for registration uho is sui juris foreign state with the government of which her 

to appoint an agent for all tlie jiurposes of his majesty is pleased to make any arrangement for 

application, and if lie does so the notices required the mutual jirotection of trade marks shall be 
by the act may properly be sent to him througli entitled to registration in this country, provided 
such agent. If such agent doe.s not inform the that his aiiplication is made within four montiis 
applicant of notices received the applicant is of his applying for registration in the Ufreigii 
entitled to make a fresh application for registra- state. At the passing of the act of 1883 no 
tiou notwithstanding s. 76 of the act of 1883. such arrangement existed between this coiio try 
JuMimny. Xaj)'per,SehmUU^ Trade Mark, In re, and the govermuent of any foreign state, but a 
56 L. J., Ch. 406 ; 35 Ch. D. 162 ; 55 L. T. 836 ; convention had in 18.83 been entered into 

35 W. R. 228. between certain countries, to Wiiieh it was con- 

teniplated this eotmtry might accede, ami wlucii 
Registration not completed within Twelve was in fact acceded to Inmhi.s eoimi ry in 1.881, 
Months— Abandonment.]— All application for and by America in 1^87. 'it ^u'ovided ihai evtu'y 
registration of a trade mark was made in the trade 'mark registered in the eoumry of origin 
year 1879, but registration was not effected should be admi'r ted for registration its the t.uher 
until February, 1885, after the commencement countries of tiie union :—keld, tliat tite terms eg; 
of the Patents, Designs, and Trade Marks Act, the convention were nor carrieil ojU. ]>y the 
1883. Sect. 63 of that act provides that ‘wvhere statute, but that the application eoidd only be 
the registration of a trade mark has not been dealt with under tiic .statute acconUmj to the 
and shall not be completed within twelvemonths true constriietion of which the applicutien,} 
from the date of the application, by reason of register in this country, not liaving Ixvn made 
default on the jiart of the apidicant, the applica- within the prescribeti \ime, must fail. /hbVh.'- 
tiou shall be deemed to be abandoned and Fhj Sgrap bb.'.v Trade Mark, In rt\X L. J., 
s. 113 provides that the repeal of previous eu- j Gii. 341 40 Ch. D. 62U : 6u I.. T. 590 ; 37 W. IL 
actments therein contained shall not affect any 268. 
application pending : — Held, that the effect of j 

s.' 63 and s. 113 read together was that such j Cancelling of Registration— Lapse of Five 
pending applications for registration as were I Years— Registration of Mark not authoriseii m 
not completed by registration within the period j be Registered,"— ib reei-ti'rcd -braided fi,x»jd 
of twelve months prescribed by s. 63 came I stars ’’ us a trade niark’for laaume-. Afb-r the 
within the operation of the last-mentioned | expiration of five years another ituutulhcturer 
section, that the registrar of trade marks was j applied to cancel the regisi ration, on iJio gromtd 
therefore bound 'to - treat the application as that the words could, nut be rc!/i**iered jw ?i unde 
abaiidoned, and that the 'mark was improperly ! mark, for tliat ‘Mixed stars ’’kvas a mime well 
registered, llagmard"^- Tmth Mark, M re, 54 ; known in tiie trade for a panltniliir ibscrlplioii 
L, J», Oh. 10034 SS.Ik T.‘ 187. ' ■ ' : of matches before ik asct! ihe allegtHi iradc 

' Beck m of „the -Trade SHirks Act of 1883 is I mark, and that the words “ bmided ilxiM stars ” 
retrospeotiveJnMts^opeml;lom , foreigner,! were only a proper cltMniprJmi o! a kind of 
Applied dhro^agh Ap . trade - 1 matches made by P* under a paieiil wliicli had 

'mark society^ te r^:^rat!0h'df' a trade mark. 1 recently expirwi, and wakh imitcl‘ic3 were at 
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the time of the registration well known in the 
trade by that name, and differed from the 
‘‘ fixed stars ” formeiiy known by having a 
braided stem, which was the subject of the 
patent Held, b.y Ghitty, J., that even if s. 3 
of the Trade Marks Registration Act, 1875, did 
not make the lapse of five years conclusive 
evidence that the alleged trade mark was a 
proper trade mark, which, semble, it did, it at 
all events excluded evidence to show that words 
which prima facie appeared to be fancy words 
and proper to constitute a trade mark were not 
capable of constituting one. His lordship there- 
fore declined to hear evidence on the subject, 
and refused the application. But held, on 
appeal, that a mark which is not authorised to 
be registered as a trade mark does not acquire 
the character of a trade mark by being on the 
register for five years, and may be removed from 
the register though that period has elapsed, and 
that evidence ought therefore to havm been 
admitted ^vhicll went to show that at the time 
of the registration the words “braided fixed 
stars” were merely descriptive of a kind of 
matches well known in the trade. Palmer's 
Avplioatioyi, hi re. 51 L. J., Oh, 673 : 21 Ch. D. 
47 ; 46 L. T: 787 ; 46 J. P. 772-~C. A. 

Whether a person sued for using a name 
which has been fi^’e years on the register as a 
trade mark can defend himself on the ground 
that it is not a trade mark, qutere. Ih. 

Registration as to particular Articles in 
Class.] — A trade mark registered under one of 
the. classes given by the rules, but in respect to 
some particular articles in that class, will be 
protected under the Patents, Designs, and Trade 
Marks Act, 1883. as to those articles only. Jay 
V. ImUer. 40 Ch. D, G49 ; 60 L. T. 27 : 37 W. E. 

.. 505. ' 

Common Law Eights,]— The common law 

rights of a tradesman using a trade mark are not 
affected by the registration of the trade mark, 
so that, if he has acquired a right to a trade : 
mark as to a certain class of goods, and the j 
trade mai'k as registered is confined to a part of i 
that class of gouds, he will be enritled to protec- j 

tion for the whole class of goods. i 

' 

Infringement Action — Joint Eight to Trade | 
Mark— Parties to Suit.] — A tradesman who ! 
carrietl on business at several places, by will ; 
bequeathed A. his house of business at W., | 
and to B. Ills house of business at L., and he had 
been in the habit of using a trade mark on the 
articles manufactured, and sold by him. The 
privilege of using this trade mark had been 
infringed by t be defendants, A. and B. instituteii 
suits against these parties to restrain the further 
use of the trade mark by tliem. They both had 
prayed acciamts against these parties for the 
goods sold by tlnnn having the trade mark, 
the defendants raised the question, by way of 
demurrer, that in both suits by A, and B., as 
they hat I m>t se}>arately the exclusive right -to 
use" the tra.de mark, both were necessary parties 
in each suit Held, that the __ two suits vere 
well constituted , and each could be maintained.- 
hmtt v. Turpi a, 30 .L, J., Oh. 495 ; 7 Jur. (N'.s.) 
673 ; 4 h. T, 637 ; 9 W* ii. 548. 

I ' ' ii, <if Megid&r. 

ilftofiadiotlou-r*® proprietor ffoMoiled _ 

out of high court of justice 
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in England has jurisdiction under the Pateuts, 
Designs, and Trade Marks Acts, 1SS3 and 1888, to 
rectify the register of ti*ade marks kept under 
those acts, notwithstanding that the registered 
proprietor of the mark affected is domiciled in 
Scotland or Ireland. Juuy 4' ho As Trade 2Iur]o 
J/d ra, 62 L. J., Ch. 153; [1892] 2 Ch. 462; 67 
L. T, 33 ; 40 W. R. 580— C. A. 

— — Service of Notice of Motion to expunge — 
Registered Proprietor out of Jurisdiction.] — 
Ho special procedure is prescribed by the acts or 
rules as to the service on parties interested of 
notice of application to expunge a trade mark. 
Therefore it is sufficient if such notice is given 
as is required by natural justice. Whore the 
registered proprietor of a trade mark registered 
in England under the Patents, Designs, and 
Trade Marks Act, 1883, was a British subject 
domiciled in Ireland out of the jurisdiction of 
the English court, and therefore could not be 
served with a notice of motion to expunge the 
trade mark, it was held sufficient to send him a 
copy of the notice of motion with a letter in- 
forming him that proceedings had been coni- 
[ menced which might affect his interests ; and 
the court heard the motion and made an order, 
although the registered proprietor did not 
appear. Ih. 

Onus of Proof.] — Where a person seeks to 
remove a trade mark from the register, the onus 
is upon him to show that it ought to be removed, 

I but though his own evidence may be insufiicieiit 
i for the purpose, the onus is discharged if it 
appears from the evidence of the owner of the 
mark that it ought not to be on the register. 
Leonard v. Wells ^ Leonard's Trade Merit, In re, 
53 L. J., Ch. 603 ; 26 Ch. D, 288 ; 51 L. T. 35— 
C. A. 

Limiting Mark to Particular Cfoods.]— See 

Anglo-Siolss 3IUlt Co. v, Metcalf, ante, col. 170. 

Interlocutory Application before Trial.]— See 

Glanaell's Trade Marlt, In re, ante, col. 147. 

Application within what Time — Lapse of 
Five Years.]— The right to the exclusive use of a 
trade mark, after the expiration of five years 
from the date of registration, given by tlie Trade 
Marks Act, 1883, s. 76, is subject to and controlled 
by s. 90, and therefore any person who considers 
himself aggrieved by any entry made in the 
register without sufficient cause is not precluded 
by the expiration of five years from the date of 
such registration from showing that the mark 
ought not to have been registered, Lloyd's 
J?/. 'ra, Lloyd Y.Bottomley^ 54 L. J., 
Ch. 66 ; 27 Ch. D. 646 ; 51 L. T. 898. 

Sections Sand 4 of the Trade Marks Registra- 
tion Act, 1875, do not confer on the first or 
subsequent registered proprietor of a trade mark 
who has been on the register for five years the 
absolute right to the exclusive use of his trade 
mark as against all the world; the intention 
of the sections is merely to afford him assistance 
in ibringing an action for infringement by <lis- 
pensing with the necessity of his adducing 
evidence in that action of exclusive user ; and 
the sections are no bar to an application under 
s. 5 to rectify the register on the ground that the 
trade mark is improperly on the register or 
should be restricted to certain goods. Edwards 
Edwards' Trade Alarli, In re^ 55 L. J., 
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Ch 1‘’5 • 30 Ch D 451 •, 54 L. T. 112 — C. A. use of which has been practically giren up for a 
ReW'rsiiig l' Cab’. Ic 'e. 428. period of five years mere discontinuance of user 

The rcr^'istration of a mark as a trade mark for lack of cleiiiand, though coupled \\ith non- 
and the lapse of five vears do not, under s. 76 registration, and non-assertion ot any nght is 
of the Trade Marks Act, 1883, confer on the not enough ; there must be evioence of dist^ 
person who has made the registration an inde- intention to abandon. In 18/ 4, A., a iTeiman 
feasible title to the use of the mark as a trade soap manufacturer, adopted a trade mark tor a 
mark if, by reason of its being at the time of particular kindof soap, which for about two years 
registration in common use in the trade, it ought was manufactured and sent to tins country in 
not to have been registered. The lapse of five large quantities for exportation to Austiaiia, but 
years cannot make good a registration which from 1S76 until 1882 the maiiiifactuie and sale 
was i.n its inception invalid. A trade mark of soa}> thus marked fell off, until it practically 
which "was originally improperly registered ought ceased, and the existence of the particular' mark 
even after the lapse of five years, to be removed was in May, 1882, forgotten by A. In 1880,^ i>., 
from the register, because the registration might a manufacturer of soap in the same part otCTcr- 
enable the person who has made it to commit a many, adopted, in complete ignorance ot A. s 
fraud. Wrafiqs' Trade Ma. 7 % In rc, 54 L. J,, Ch. mark, a precisely similar mark for soap sent to 
393 • 29 Ch I) 551 ; 52 L. T. 467. this country for exportation to Australia, and lu 

’ ' August, 1880, he registered his mark under the 

Old Trade Mark or mere Design.]— -A trade marks act in this coimtiy. In July, 1882, 

word which has been registered under the trade after the commmicement of proceedings by B. to 
marks act as an old trade mark, and which has restrain an infringement of his registered tra(ie 
remained on the register for five years un- mark by A., A. applied for registration of liis 
challenged, w-ili nevertheless be expunged if it mark of 1874.^ Upon apphcatioii (1) by 
be proved to have been used prior to its registra- to restrain this infringement of his trade mark ; 
tion not as a trade mark, but to specity a par- (2) by A. to have his trade mark registered ; 
ticular pattern or design. IIarrliio% McGregor (3) by A. to have B.'s trade mark removed from 
.5- C():s Trade. Marh% In re, 59 L. J., Ch. 22 ; 42 the register r—Held (1), that mere non-user by 
Ch. D. 691 ; 61 L. T. 484. A. of his mark betw'een 1876 and 1SS2, though 

coupled with non-registration, did not, having 
Material Misrepresentation.] — The plaintiffs regard to the fact that he had not ceased to carry 
in 1877 registered as a “new” trade mark the on his business, and had not broken up the mould, 
device of a lighthouse on a rock, enclosexl in t^vo and that a number indicating soap thus marked 
concentric circles. The two circles were in fact was retained on his price lists, did not amount to 
common to the trade in which the plaintiffs were an abandonment by A. of the mark, so as to ghe 
engaged. In 1888 the plaintiffs registered a B. any exclusive right to his registered mark, 
label” on which was printed (inter alia) their (2) That the existence upon the register of BJs 
trade mark. In their application for this regis- mark did not prevent the court from granting 
tration they stated that they had used the label leave for the registration of A. s mark.^ (3) That 
for upwards of ten years before August, 1875. previous bona nde registration of B.'s mark in 
This statement was in fact untrue, inasmuch as ignorance of any claim by A., followcHl by la. rue 
they had not used the trade mark till 1877, and dealings under that mark, |)revented A., td'ter ilie 
they had not used the rest of the label before lapse of two years, from getting .B.V mark itx- 
IS'b. In the opinion of the court the misstate- punged from the register, j/foovo/z v. Bcehm, 53 
ment was not made fraudulently, but through | L. J., GIi. 932 ; 26 Ch. D. 398 ; o(l L. T. 784 ; 7i2 
carelessness. In 1888 the plaintiffs brought an W. B. 612. 
action against the defendants (who were engaged I 

in the same trade) for infringement of both the j Extension of Time.] — Where an application 
trade mark and the label. The defendants then : for registration of a traile mark was ahamhaiet! 
moved to expunge both registrations : — Held (as within the meaning of s. tic of the T'rade Marks 
to the trade mark), that by reason of the circles Act, 1883. the court in exercise of tlie di-^cavi ion 
being in common use in the trade, the light- given by .s. 90 of the act. iiiStead <4.’ diiveUipg the 
house with the circles ought never to have been mark to be expunged, urdeved that ihe regisier 
registered, and that, therefore, the lapse of five should be rectifioci by in>crtingan turry direct- 
years since the registration w'as not, under s. ’76 ing that the five years meniioried In 76 simudd, 
of the Trades Mark Act of 1883, a bar to the begin to run from the dare of sueij eiirry. //h//« 
defendants' application : — Held (as to the label), tiHurPn Trade Matl^ In re, infra, 
that the registration must be expunged, on the 

ground that it had been obtained by means of Mark calculated to Deceive.]— A tiroi of dis- 
material misrepresentation. Balter v. Bawson, tillers registerui iw a trade mark fbr Bncir cliorry 
45 Oh. D. 519 ; 63 L. T. 306, ^ braiKh^ a hunting-scciie in comieen5ifi wiUj the 

wu'ml “Sportsman,” Their cherry bramly 

Overlooking Advertisement.] — There is no sequently became generally kn vvn as*“TiHi 

obligation on persons interested to seeanadver- Sportsmans,*’ and also as ** nuutsuian's** und 
tisement in the “Trade Marks Joiirnar’ of an “Hunter’s'’ cherry brandy. Seme years jiftA-r- 
applieation for registration, and the fact that %van1s anotlier firm of distilli*rs ivuistered a 
they have not seen such an advertisement or trade mark consisting of a huoTiug >cene, and 
opposed the application is no bar to their apply- the wortls “ Huntsman's cherry brandy.” There 
Ing to have the mark removed from the register was, however, no rc-MemMauiaAlxftwncii fbe two 
after the registration !s‘ complete. MgSe 4 ' hunting scenes: —Held, that, iiotwithstafidifig 
Trade Mark, 54 L* J., Oh. 395, n* ; 7 Ch. the dissimilarity in the designs, I ho hitter trade 

B. 724; 38,1. T, 777. ^ ■ , mark was got up for the fmrpim of paflalngoff 

u cherry brandy a.s that mniiiifaefciiml by the nro- 

iyo3i*use3r—Al)aAdomine&t.}— In order to deprive prietors of the first ciwlc wiiirkj and was caleit* 
a'manufacturer of Ms right tb' a trademark, the lated to deceive ; and that Hie register must be 
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rectified by striking- out the latter trade mark. 
Bfirlers Trade 2Iark, In re, 53 L, T. 23. See 
also Blair y. Stud, ante, col. 15G. 

Where a trade mark contained the words 
“sole maker” immediately preceding words 
descriptive of an article, and it was admitted 
that the persons registei-ing the mark were not 
the sole makers of that article, the coui-t ordered 
the mark to be expunged from the register as 
being calculated to deceive. May ward's Trade 
3Iarli; In re, 54 L. J., Gh. 1003 ; 53 L. T. 487. 

Y. & Go, registered a trade mark for fermented 
liquors, consisting of throe triangles, two placed 
on a third, the space in the centre being blank. 

J. B. subsequeTitly registered another mark for 
bottled beer, consisting of three triangles inter- 
laced, the space in the centre containing a stag’s 
head -Held, on the authority of Worth Iwjton's 
Trade Marh, In re (ante, col. 1G9), that, having 
regard to tlie use \^diich the mark subsequently 
registered might be put to by being coloured, it 
was calculated to deceive, and that so much of 
the mark as consisted of the triangular arrange- 
ment must be expunged from the register. 
BieyeVs Trade 31ar]i, In re, 57 L. T. 247. 

Misleading Use of Words “ Trade Mark.’’] — 
An application by 1)., a British cigar manufac- 
turer, to register as a new mark for manufac- , 
tured tobacco a labid containing tlie words ■ 
“ Star of Hope,*’ and a picture, one item of which j 
was a small six-pointed star, was opposed by W. i 
as the registered proprietor of two marks for j 
the same class of goods, one registered in 1877 , 
as an old mark, and consisting of an eight-pointed ! 
star, the other registered in 188i> as a new mark, ! 
and consisting of a pictorial label, and by the ! 
side of the label an eight -pointed star, to which ' 
the words “trade mark” were attached. From 
1870 to 1884 W.*s first mark uns used, upon cigars , 
manufactured for W. by an English firm, in con- 
junction with the name of a fictitious Spanish 
firm and the wonl “ Habana ” ; but W.‘s trade in 
cigars was merely subsidiary to his trade in 
packet tobacco, on which this mark was also 
used. goods %Yere frequently ordered by 

the public as “srar” goods. I>. moved to ex- 
punge these marks : — Held, first, that D.'s mark 
was not ealeulatetl to deceive apart from W.’s 
claim to the exclusive right to the name and 
design of a star, and that it was entitled to regis- 
tration. Secondly, distinguishing Wood's Trade 
Jfarh, In re (ante. col. 129), that W.’s first 
mark was not invalidated on the ground of de- 
ceptive user, inasmuch as the only representation 
made by the “ star” was the true representation, 
that the goods were sokl by W., and the user in 
cigars was comparatively small, 'riunlly, that 
WVs second mark was misleading by reason of 
the position of the words “trade mark,” and 
ought to be expunged to the extent of the pic- 
torial label. Bcirters Applieatum, In re; 
Wills s Trade J/nr/ov, In re, r>2 L. J.. Ch. 545 ; 
[1893] 2 Ch. 282; GB L, T. 793. Op. eases, 
ante, col 109. 

Substitution of one Hame for another.] — B, k 
Co., wine and spirit merchants at Cognac, for 
some years exported to M. k Co., wine and spirit 
merchants at M'adras, bramiy, which was sold by 

K. & Co. in .India, with a label affixed, bearing a 
trade mark of a reel Maltese cross, and the nahie 
M. & Co. This trade mark wss first put on the 
bottles in 1875 by E. & Go. at the instance of | 
M. & Oo.t but the court found that so much of ! 
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the mark as consisted of a red Jlaltese cross had 
been previously used by R. k Co., and tiiat the 
intention of K. & Co. was that this mark should 
be exclusively used by M. & Co. so long only as 
they took their brandies from R. k Co., after 
which it should be the mark of R. k Co. In 
April, 1879, M. & Co, wrote to R. k Co., request- 
ing them to register the mark in England for 
M. ^ k Co., but in September, 1879, E. k Go. 
registered the mark of the red Maltese cross in 
; their own names. M. k Co. only discovered this 
in 1882, after the business relations between the 
two firrns had come to an end, when they applied 
for rectification of the register by striking out 
the names of R, k Co. and substituting the names 
of M. ck Co. as owners of the trade mnrk, but 
the court refused to strike out the names of 
R, & Co. on the ground that they had only 
registered their old mark, and not the mark used 
by M. &; Co. : — Held, also, that even if the names 
of R. &; Co. had been expunged from the register, 
the court would not, on their application, have 
inserted the names of M. k Co., inasmuch as the 
requirements of the Trade Marks Registration 
Act, 1875, and the rules thereunder as to adver- 
tisements, kc., in case of aa application to 
register a trade mark, had not been complied 
with. Bivie?*e's Trade Murli, In re. 55 L. J., 
Ch. 545 ; 53 L. T. 237— C. A. See also WelloomTs 
Trade In re, ante, col. 146. 

Registratiou without Proprietor’s Cou- 

sent,] — M. obtained the registration in his own 
name of a trade mark belonging to L. without 
the knowledge or consent of L. Upon applica- 
tion for relief by L. : — Held, that the register 
could not be rectified by transferring the regis- 
tration into the name of L. Marler's Trade 
Marlt, In re, Lawrence, AT* parte, 44 L. T. 
98, n. ; 29 W. R. 392, n. 

Entry in Wrong Name— Bectification or Fresh 
Application.] — ^Where trade marks belonging to 

A. were registered by mistake in the name of B., 
and an application was made by A. and B. that 

B. ’s name should be expunged and A.'s name 
substituted, the application was refused so far as 
it asked for the entry in A.’s name, and A. was 
directed to proceed in the usual way to obtain 
registration. JCincfsford, Ex parte, 61 L. T. 

426. 

The sole consignee in England of wines grown 
at the Auldana vineyards, registered in his own 
name the word “ Auldana ” as a trade mark in 
order to protect the wines coming from that 
vineyard during the continuance of the agree- 
ment constituting him consignee. He became 
bankrupt, and his trustee sold his business and 
trade mark to a company who procured them- 
selves to be registered as proprietors of the trade 
mark ; on motion by the holders of the Auldana 
vineyards : — Held, that the register must he rec- 
tified by removing the name of the company and 
inserting instead that of the owners of the vine.- 
yards. Australian Wine Co., In re, 61 L. T. 

427, n. 

In name of one Partner only Instead of 

that of Firm.] — A trade mark which was the 
property of a partnership firm was by mistake 
registered as the property of one of thej^artners 
trading under the style of the firm. Upon ap- 
plication to the court by the firm, it was or- 
dered that the register be rectified by cancelling 
the name of the registered proprietor and regis- 
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tring the names of all the partners trading 
nndir the style of thefirm. mMsfrad-eMarh, 
In re 44 Ij. T. 98, n. ; 29 W. K. 393, n. 

Certain trade marks belonging to a foreign 
firm trading with England had, owmg to a mis- 
taS 7n the part of the managing members of 
the firm, been registered in_ the name of tire 
senior member as sole proprietors, ®enior 

Lemberlmving died and the f^o e goodi^ll of 

the business being the property of the b . 
Held, that the proper courae Ande 

the firm to take an assignment of the tiade 
mark from the legal personal representative m 
England of the deceased. ^ 

I>i re. 41 L. T. 99, n. ; 29 'VV. E. 391. 


188 

Alteration of Registered Mark — Old Mark- 
Omitting words “ Trade Mark.”]— Lea veto alter 
ro“Stration of old marks registered m Ib/b 
hv stri Sg out therefrom the words “ trade 
Xk” wal refused, because, first, the marks 
beinc' claimed as old marks should be legistue 
iustts ttev were used, and the proposed altera- 

Hon'was I material' alteration ; and l^eoause, 

” there beino' on the mark as registered 

" oattn of an intention to claim the <leyice 
7lv Is tti^rade mark, the public were entitled 
to teve the same indication of a 
retained on the 

In re (post, coL 198) distingm» lied. ^ ^ 

Trade. MarK In re, 61 L. J., Oil. 46 , j . 



Hame or Initials ox rroprioxor. .i 

trade mark registered as an old mark <jught to 
be retcistered and kept rogistereil jiist jw i% 
was Lik'd, and. in the alisoaoe ot ^pofnal oiri-um- 
stances rendering alteration necessary, no aUeni- 
tioTi of such mark onglit to be allowed. Ine 
circaimsiance that ihe proprietor of an oid jnark. 
whose name or initials form part of .Hieh luarK, 
has transferred to another persoii the iatsinir^s in 
connection with wbkdi the mark has mam used, 
isnot snriicieutio induce the eourt an 

alteration of the mark by substiiiiinu' the name 
or initials of the new propriebtr for t Im mmie or 
initials of the former 
UJifl Boek and (K 
07 L. T. 014, 

Usejy i^Whether a mark has lii'cn used as a 
trade mark before August 13, b» w 

entitled to registration as \m mi matrh tinder 
s, 04 of the act), is a pure question ot tacb siml 
the evidence that the user of tlie mui;k liiw 
confinetl to packing-cases is not dcarislve of the 
C|uestkm. a, 


•Essential Particulars.] 


Clerical Errors- - 

».-A trade mark for sewing-cotton as registered, 
consisted of a lion surrounded with the inscnp- 
Si Butsian, “ Ermen and Roby, Manchester. 
The initial “E'’ was, however, in the English 
and not in the Russian character. 'Be ownjs 
of the mark had for two years used R. the 
Russian trade, with the alteration of the Eiij^litsh 
to the EuBsian E, and with the msertiou of 
the word “of” in Kussian before the woid 
u Manchester,” The comptroller having declmed 
Walter the register under s. 91, appliciition to 
the court was made by the owners, under s. 92 
of the Patents, ko.. Act, 1883, for leave to add to 
, and alter the registered. mark. m f 

which it had been nsed, and wrt acceded 
tO' the appli'cation on 'the ground that the addi- 
, tionuBd alteration werenomt^ntial particnlara. 


Uectification only in case of Error, not on 
Devolution of luterest.] — The provisions^ 
the Trade Marks Registration Act, IS/o, foi the 
reotifiltion of the register by the court, apply 
only to cases of mistake or error in the original 
TpMstration and do not extend to cases where 
devolution of interest makes it desirable to alter 
the lemst ration of the name of the pr<ga’ietor 
of a "trade mark. IVard, 

Trade Mark, In re, 50 L. J., Ch. 347 44 L. 1. 

97 ; 29 W. R. 395. 


Old Mark— Change in Eirm Name and 

Easiness Address.]— The court allowed the pro- 
St of “trudi mark registered as having 
teen used prior to August 13th, l&ro, *0 ^ 
on the register by striking out the old mm s 
name and address and substituting the ■ 

fir^s name and address. Brown\s- Trade Marks, 
In re, 8 R. 762 ; 71 L. T. lod. 


Change of Proprietor’s Uame— Jurisdic- 

fioji 1 change of name of the registered 

moOTietor of a trade mark authorises the comp- 
troller to cause the new name to be entered on 
the register as that of a person who ‘ become 
entitled by operation of law to the teade “‘'■y 
within the meaning of s. 87 of the Patents, De- 
sbX.and Trade Sharks Act, 18.S3, ameiided 

by the act of 1888. 14either s. 90 or s.y of the 
Patents Designs, and Trade Marks Act, IbSo, 
Steto die cask Patent PMagoCrncMo 
Trade Marks, In re ('/ Rep. 1 at. Cas. ..82) 
90), and JVcdional IVludesale Snpjply 
Trade (10 Kep. Pat. Oa. 

184) (s. 92), not followed. JScw Orinonde Cj/de 
Coh Trade Marli. In re, (>5 
[1896] 2 Ch. 520 : 75 L. T. 50. 


MarS: containing word ‘‘latent — 

Alteration by Striking out “ Patent.” ]-LabeL 
felirterod in 1876, as old marks, contained the 
word “ patent ” used in connection with the 
descriptiM of the article 1° 
were applied. The predecessor ot the its,istue 
mwirietors bad carried on business, and had used 
thrL of the babels therein so far back as the y e:u 
1832, but it could not now be ascertained that 
any letters patent had ever been ® 

respect of the articles to which ^ the Ubth 
were applied. The registered proprietors of the 
labels n’ow applied, under s. 92 ot ^the 1 atciits. 
Designs, and Tr.ade JIarks Act, 188a, tor leave 
to alter the labels by striking out the nord 
“ patent.” and substituting therefor, m the case or 
three of the labels, the word " pt^fect,^’ and ni 
the remaining lixbel the word “ polish 
that the court has power under s. 92 ot the 
Patents, Designs, and Trade Marks Act, lNh3, to 
crive leave to add to or alter a trade mark ieg>- 
tered as an old mark ; that an o]<I mark lun.st no 
redstered, and must stand upon the register. ni 
alf substantial terms, as it was usea oetore tiie 
Tear 1875 ; and that the woi'd patein • hying 
an important part of the tratle mar.t tor adver- 
tising and trade purpu<es, was a siih-tantml 
part°of the tr.ade mark, and ougt not t. be 
struck OUT. A.dams' 'Jrade JIarli, In tt. 

L. T. 610. 
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that the words were used as a trade mark or 
otherwise than as a description of the contents 
of the cases : — Held, that the words had not been 
vised as a trade mark. Pcrwell y, Binningkam 
Vinegar Breioery Co, 

Onus of Proof.] — On motion to expunge 

a trade mark registered in 1878 on the grounds 
(l)"that at the time when it was registered, 
the words had become the ordinary name of the 
material, and (2) that they had not been used 
as a trade mark at any time, the burden of 
proof is on the persons moving to expunge the 
niark to prove the use of the words as the name 
of" the article before the years 1875 and 1878 ; 
and also that the words w’-ere not used as a trade 
mark before 1875. EilgingtoiC ^ Trade Ma^rh^ In 
re. 61 L. T. 828, 

“ Person aggrieved” — Proprietor not 
“ Engaged in any Business, &c.”] — The assignee 
of a patent for a washing machine applied to it 
the name of " The Home Washer,” and registered 
the name as his trade mark in respect of it. He 
did not manufacture the machines, or any other 
goods in the same class, but granted an exclusive 
right to a manufacturing linn who paid him , 
royalties. They invented and patented various ; 
improvements in the machine, and after the ! 
expiration of the patent (six years from the re- i 
gistration of the trade mark) they continued to 
nianufacture the improved machines, and to ' 
describe them by the old name, but paid no 
royalties, and the registered proprietor had not, 
after a year and nine months from the expira- 
tion, begun to manufacture, though he had been 
in negodatiori with manufacturers to do so in ' 
conjunction with him ; — Held, that the former ' 
licensees (against whom the registered proprietor 
was moving for an injunction) were -^persons 
aggrieved within r. 88, an<l that the mark must 
be'removed from the register on the grouuil that, 
notwithstanding the negotiations, the registered 
proprietor was "not "engaged in any business 
concerned in the goods within the same class as 
the goods in resjject to which the mark was 
registered.” JRaljdi^s* Trade J/f/rZ', I)i 58 L. J., 
Oh. 188 ; 25 Ch. D. liH ; 19 L. T. 504. ; 32 W. K. 
168 ; 48 J. P. 185. 

Semble, that a patentee is “engaged in any 
business, ke.B so lm\g as he receives royalties 
under his patent, even though he does not himself 
manufacture, Ih, 

Trade Mark used by Foreign Trader.] — 
E. & Co. registered a trade mark for brandy in 
England. M. & Co., who carried on business at 
Madras, but neither carried it on nor intended 
to carry it on in England, applied to rectify the 
register by striking out the name of E. Co. 
and substituting that of M. k as owners of 
the trade mark, alleging that they, U. t Co., 
•^verc the owners of the trade mark, and had in- 
structed il. iSc Go. to register it in the name of 
M. & Co.- instead of which E. & Co. had regis- 
tered it in their own name: — Held, that assum- 
ing M, k Co» to have no right to register the 
trade mark in England, it did not follow as a 
necessary connequence that they could not he 
aggrieved by its being registered here in the 
name of another person, and that the case must 
be dealt with on the merits.’ MwUre’s Trade 
Mark, M 63 L. J., Ch. 578 ; 26 Oh. D. 48 50 
K % 763 5 B2 W. B. 3S0--O. A. » ' . 
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: Old Mark— User on Packing-cases only.] — 
The expression “ person aggrieved ” as used in 
s. 90 of the Pateiits, Designs, and Trade iilarks 
Act, 1883 (relating to rectification of registers), 
prima facie includes any person who manufac- 
tures or deals in the class of goods in respect of 
which a trade mark is registered, and the onus 
of showing that such person is not prejudicially 
affected by such registration lies on the trades- 
man who has registered the mark. Powell v. 
Birmingham Vinegar Brewer g Co.^ 68 L. J.. Ch 
152 ; [1894] A. C. 8 : 6 11, 52 ; 70 L. T. 1 ; 58 
J. P. 296— H. L. (E.) 

^ Expunging though Ee-iegistration pos- 

sible,] — ^Where a trade mark has been improperly 
registered, and an applicatiou to remove it from 
the register is made by a person aggrieved, the 
mark will not be allowed to remain on the 
register on the ground that if it were removed it 
could (in consequence of a change of circum- 
stances in the meantime) be imniediateiy re- 
registered on a new application: inasmuch as 
an opportunity must be given to the public by 
the insertion of the usual advertisement in the 
“ Trade Marks Journal,” to oppose the new appli- 
cation on any proper grounds. ApolUnarw Cols 
Trade Ilarhs, In re^ 61 L. J., Ch, 625 ; [1891] 2 
Ch, 186; 65 L. T. 6— C. A. 

iii. Opposition to Begutration, 

Opposed Application — Determination of Court 
thereon,] — ^In determining on an opposed appli- 
cation for the registration of a trade mark under 
s. 69, siib-s. 4, of the act of 1888, the court will 
not direct the comptroller to register a part of 
the i)roposed mark, but will only decide whether 
or not the registration of the mark, as applied 
for, is to be proceeded with. Meend Applica- 
tioiu In re, 60 L. J., Oh. 96 ; [1891] 1 Oh. 41 ; 
63 L. T. 610 ; 39 W. E. 216. 

Directions as to Manner of Hearing.] — 

The defendants in an action for infrijigement of 
trade mark having applied for the registration of 
the trade mark, which they had been restrained 
by injunction from using, an order was made 
that the manner in which the matter should be 
brought before the court should be by motion by 
the applicants to proceed with the registration, 
with liberty to either party to use the evidence 
in the action for infringement, and witli further 
provisions as to evidence. Johnstons Trade 
Mark, In re, 43 L. T. 672. 

Practice as to determining Mode of 

Trial.] — Where an application is made for re- 
gistration of a trade mark, and such application 
is opposed by the proprietors of a registered 
trade mark, and the case stands for the deter- 
mination of the court, under the Trade Marks 
Eules, 1876, r, 16, the proper course is for the 
applicant to apply in chambers for directions as 
to the mode of trial, and not for the opponent 
to move to restrain the applicant from regis- 
tring his mark. SimpsoiTs Trade Alarlt, In re, 15 
Ob. D. 525 ; 42 L. T. 675 ; 28 W, E. 760. 

Amendment of Notice of Opposition— Appeal 
referred to Court— Evidence— Jurisdiction. ]— 
On an application to register coming on for 
hearing before the registrar of trade marks, the 
opponents wished to adduce further evidence, 
but the registrar refused to admit it, on the 
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‘rroumi that it referrea to matters not mentmnea meau; lu 
fn X Botfcc of opposition. The opponents did a® f 

not ask for an {iflionrimient or liberty to amend Marks Act, 1883— viz, cutiep- and ed^e-tools. 

^Hee of ooDOsitioii but went on with the L. was the re.i^istered owner of a trade mark ot a 
hrin" UK^ the board of trade pipe and dart (stmnped) in respect of c ass 12, 

fnnn fie order of the registrar allowing the and also in respect of other classes relating to 
rUistratL. The board referred the appeal to machinery and metal goods. Both were old 
thrconrt, whereupon the opponents gave notice marks issued by the Cutlers Compaq many 
of motion for the hearing of the appeal, and they years ago. L. s maik had been regi anted in 
also o-ave notice of motion for liberty to amend 1839 to X., a freeman of the company, and this 
thoirT 3 rioi-nalnoticeofopposition. On the latter was the last entry in the books of the company, 
motion coming on for hearing :-Held, that the Xo registration ot this mark had been made 
iiirisdiction of the court was only to hear and under the T rade Marks Eegisc ration Act, 18 /o 
determine the ai)peal ; that, assuming that the in the Loudon register established iinaer that 
aDoeal was from the refusal of the registrar to act for Sheffield marks. X. had assigned the 
admit fresh evidence, the refusal was right, and mark to J. & Co., and on their business being 
that the court had no jurisdiction to give leavm taken b}^ L., the pipe and dart mark had lieen 
to amend the original notice of opposition, assigned to a trustee for him. Sub-s. 1 of s. 81 
Iiobert,s-ou\^ Application, In re, 61 L. J., Ch. of the Patents, Designs, and Trade I^Iarks Act, 
470 • ri892l 2 Ch. 245 ; 66 L. T. 873 ; 40 \V. E. 1883, provides for the establisliment of a new 

569.^ "" * temporary register of trade marks at Sheffield ; 

sub-s. 2 enacts that the Cutlers' Company shall 
Bestricted Mode of User — TfEdertaking— Xote enter in the Sheffield register, in respect of 
upon Register.] — W. applied for the registration cutlery and other steel and iron goods, marks on 
of an old trade mark for goods comprised in the register established under the act of 1875 
classes 11,12 and 13, having used the mark in belonging to persons carrying on business in 
connection with the goods "comprised in those Hallamshire or within six miles of it, and also 
classes in n particular manner. His application enter in such register in respect of the same 

was opposed by a firm who had for many years goods all the trade marks which shall have been 

used, and had obtained registration of, a similar assigned by the Cutlers’ Company ami actually 
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user, whicli had not been alleged, and which the 
court apart troxn. any question of trade mark 
could always deal with — L.’s mark was calculated 
to deceive : and that, even supposing that L. was 
not entitled to the old corporate mark, W, k 
Sous had failed to make out that they were per- 
qons entitled to relief under s. DO. Lamherfs 
Trade 61 L. T. 138— C. A. 

iv. Committee of Eayerts. 

I^Tinctioiis of.] — The committee of ex- 
perts at Manchester, appointed under the trade 
marks registration acts, is not a judicial tribunal. 
It is appointed to consider and give an opinion 
on technical matters peculiarly within the know- 
ledge of its members. But a person dissatisfied 
with the opinion of the committee may move 
the chancery division to consider it ; and that 
cmirt is not bound to adopt the opinion as con- 
ciiisive, even though the court may have no 
reason to think that the committee has pro- 
ceeded on a wrong principle, or has acted in an 
irni.)roper manneiC Great weight is properly to 
be^attribiited to the opinion of the committee, 
but it proceeds ex parte, and the court may 
direct a full consideration of the matter before 
the regivsti’ar himself. Observations on the man- 
ner in which the court is to exercise this super- 
vising authority. Orr-Eamuj v. 'Trade Marliii 
BenQrar. 48 L* J., Oh. 707 : 4 App. Cas. 479 ; 41 
L. T. 239 ; 28 W. E. 1 7— H. L. (E.) 

*Tlie decisions of the Manchester committee of 
experts, although entitled to weight on consider- 
ation, are not final, and must, If necessary, be 
reviewed bv the court. DuqdalEs Trade Marh.^^ 
In re, 49 Li J., Oh. 303 ; 28 'W. li. 436. 

It is not the function of the committee of ex- 
perts to decide questions of title between rival 
applicants for registration of identical or sub- 
stantially identical marks, but to consider 
whether" a mark ofiere<l for registration con- 
tains the particulars necessary to constitute a 
registrable tra<lc mark. Ede^ EtV larte, 28 
Mk R. 436. 

V. Permm Aggrieved. 

Who are.] — When a mere word not used as a 
trade mark bcfoi'c the trade marks registration 
act, is put on the register, any dealer who has 
used the word in his trade in connection with or 
as descriptive of an article in which he deals, is a 
person aggrieved by the registration within the 
meaning' of s. 5 of the Kegistration Act, 1875. 
Bme vJEranr, 48 L. J., Oh. 618. 

A person engaged only in trade abroad, and 
not alleging any intention to carry on trade 
in this country" in connection with the class 
of goods for which a trade mark has been 
registered, is not a '^person aggrieved*’ within 
the meaning of s. 5 of the Trade Marks Act, 
1875. so as to be entitled to apply under that 
section for rectification of tlie register upon 
the grouml that the registered proprietor has 
obtained registration in fmud of the true owner 
of the trade mark. Mhuerfi Trade Mia% In 
49 L. T* 506. 

The patefttee of a washing machine having | 
registered the words “The Home Washer’^ asai 
trade mark under the Triui,c Marks Begistration 
Act, 1876, m respect of goods in class 6, which | 
include® Washing machines, afterwards ^ granted j 
an exciusiye liotnee of his patent- at a royalty.. 
The |»1^t expired' in February, and the 1 

listehtee ftot haying fpr ^ period' dverefghteelaj 


months been in any w^ay engaged in business 
coimected with the machine, brought an action 
for an injunction against the former licensees to 
retrain them from using the trade mark : — Held, 
that the former ownem of the exclusive licence 
were persons aggrieved within r. 33, and that 
upon their application the mark must be removed 
from the register of trade marks. BalpE^ 'Trade 
Marh, In re. 53 L. J., Ch. 188 ; 25 Oh. 13. 194 : 
49 L. T. 504 ; 32 W. E. 168. 

By reason of the action for infringement, the 
defendants, who were registered in one of the 
classes in which the plaintifiis were registered, 
were as to that class “persons aggrieved’' by 
the plaintiffs’ registration ; the register must as 
to that class be rectified by adding a note, that 
so much of the plaintiffs’ mark as consisted of 
the device of two circles was common to the 
trade. Balter v. Bawson^ 45 Ch. D. 519 ; 63 
L. T. 306. 

In 1873 the owners of the German spring 
supplying Apollinaris water purported to give to 
the A. Company, in England, the sole right of 
selling the water in Great Britain and the 
colonies. In 1876 the A. Com})any registered 
the trade mark “Apollinaris,” under the Trade 
Marks Eegistration Act, 1875. In 1878 the 
owners of the spring purported to give the A. 
Company the sole right of selling the water all 
over the world. The A. Company refused to 
supply the, V. Company with the water, and 
bound their customers not to supply them. The 
V. Company moved to expunge the mark “Apol- 
linaris” from the register; — Held, that, as the 
V. Company’’ could not obtain the water except 
from the A.VCom}>any, the existence of the trade 
mark did not prevent them from doing anything 
lawful and possible, and that, therefore, they 
were not persons aggrieved within s. 90 of 
the Patents, &c„ Act, 1883. Aghdlinaris Trade 
Maadt, In re, 63 L. T. 162. See S, C in 0. A., 
35 S. J. 153. 

The object of the Trade Marks Eegistration 
Act, 1875, s. 5, and the Patents, Designs, and 
Trade Marks Act, 1883, s. 90, in requiring an ap- 
plicant for rectification of the register of trade 
marks to be a “person aggrieved,” is only to 
prevent the interference of common informers 
or of persons actuated by merely sentimental 
motives, and not to make evidence of great or 
serious damage a condition precedent to the 
right to apply. Whenever one trader, by the 
wrongful registration of a trade mark, narrows 
the area of business open to his rivals, and 
thereby either immediately excludes, or with 
[ reasonable probability will in the future exclude 
l a rival from a portion of the trade into which 
he desires to enter, that rival is a “person 
aggrieved.” If the effect produced, or likely to 
be produced, by the wrongful registration is not 
the exclusion, but the hampering of the rival 
trader, the rival trader is a “person aggrieved. 
Anyone who is in the same trade as the person 
who has wu'ongfully registered a trade mark, -and 
who desires to deal in goods covered by the 
wrongful registration, is prima facie a “ person 
aggrieved.” When one trader uses the fact of 
his -having a trade mark already on the register 
as any part of his case against another trader in 
any legal proceedings— e,g. for the purpose of 
supporting an application for the registration 
of another trade mark which the second trader 
is opposing, the second trader is a “ person 
aggrieved,” ,and none the less so because he may 
have other means of defending himself. Apol- 
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af^sfrievecl.” P()w<bU\'^ Trad 
L^aT.. Cli. 848 ; f 2; '^ 
L T. 60 ; 41 ,'W. K. 627- 
L* ■ J., Ch. 152 ; [1894] A, 
-H.L.(E;) 
wds 

to 1875, only been 

^ ---'--ig bottles of sance 

to this 1 themselves that were 

with another trade marl 
dence, that the user c,: 


I'uian.'i ro.ls Tnide Jtarlis, In re, 61 L. J., Ch. 

625 : [1891] 2 Ch. 186 ; 65 L. T. 6— C. A. 

The A. Company were owners of a contract 
with the owners of the German spring supplyinc 
Friedrichshall water, purporting to grant them 
the sole right of selling the water m Great Jiie w 
Britaiii and the colonies. The owners bound prior ^ 
their Continental customers not to export the contaniinj 

water from the Continent, and a caution tv. 

effect w^as printed on the labels and circulars. 

The A. Company registered the word 1 ried- 
richshair’ as their trade mark. The A. Com- 
pany refused to supply the V. Company, and : 

hound their customers not to supply them. The of the 
V. Company moved to expunge the mark thewoi 
‘A^haedrichshall*’ from the register Held, that 
the V. Company were not persons aggrieved, as, In ve, 
even if they w'erc to import the water from the in re 
owners of the spring or their Continental cus- 
tomers. they would take with notice of the A. 

Company’s rights under their contmet with the 
ownei'S. FrleeMehsUlV^ Trade Mark, In re, by the ic. 

63 L. T. 162. See S. 6', in C. A, 35 B. J. name upon 
153 trademark 

The Y. Company moved to expunge the A. may 
Company’s mark “ Hunyadi Janos,” claiming to be r< 
be persons aggrieved on the ground that the A. priw. 

Company had threatened proceedings against given 
them for selling a different water under the W K. fel.. 
name of “ Hunyadi Lazio;” The application had Hy the 
long stood over, and within less than three the legisti 
weeks of the motion being heard, the A. Com- missioners 
paiiv disclaimed the use of the wmrds ‘•Hui> registiai 
yadi” or “Janos,” except in combination with which tm 
each other, which disclaimer was repeated at pro})Osecl 
the bar: — Held, that by reason of the thr^ts journal, 
the V. Company were persons aggrieved, but tered under -,.o 

that the grievance was .so far removed by the by the applic.ant 
disclaimer that the court, having a discretion not order his nam 
under s. 90 of the Patents, &c.. Act, 188.S, would there not having 
not now entertain the motion to expunge, inent : and that i 
^‘mrni/adi Jmws" Trails Maf%, In re, 63 L. T. direction of the . 
162. See S. C. in C. A., 35 S. J. 153. In re, h) 

.For some time prior to 1895 A. had been ^ . iworV 

carrying on business in America, under the Ppt ot Mar^ 
style of the B. Company, as a maker ot Eegister.]— Y hex 
cameras, registered in America as “ Bull’s-eye. essential particu. 
The B. Company were in the habit of supply- common to 
ing these cameras to the C. Companj’' an the act of 
English compaiiy—who claimed to be, but %vere cation ot a pers. 
not in fact, sole agents in this country. In June, adding a 
1<S95, the C. Company registered that trade common to the ' 
mark in this country, and in August, 189», the CIi. D. olJ; 63 L 
business of the B. Company was sold by A. ^ i 

to D. On a motion by D. to rectify the register Wrongful Clam 
by expunging the trade mark registered by the mark has been 
C. Company it was held that, as such regis- prior to the kAh < 
tration appeared to have been effected without mark was in tac 
sufficient cause, D. was a “ person aggrieved ' that date, the i 
within the meaning of s. 90 of the Patents, the register on 


Yorkshire Belish” alone had, 
used on packing cases 
the bottles of sauce 
in these cases were marked 
Held, upon the ;eyi- 
of the words ‘-Yorkshire 
,on the packing cases had not consti- 
as a trade mark prior to t lie passing 
Marks Begistration Act, IS 75 and 
•ds must accordingly be ex]ninged. ih. 
And see TUimer'.^ Trade -Varh 

ante, col. 149, and Glanach di Irade Jiarn, 
ante, col. 147. 

Proceedings on Eefusal to Begister.j — An 
- -1 to the ooiii-t by a person aggrieved 
•efusal of the registrar to enter his 

on the register as the proprietor pf a 
i*k under 38 & 39 ’'i' ict. c. 91, s. o, r. 43, 

^ be by way of motion that the register may 
, rectified by entering his name as pch pro- 
•ietor, two clear days’ notice of motion being 
to the registrar. Stephens, parte, L4 

’Trade Marks Registration Act, 1875, 
•ar acts under the direction of the eom- 
of patents. Bv their direction the 
refused to allow an advertisement in 
? word registered ” was part (A the 
trade mark to appear in the Official 
The trade mark had in tact been regis- 
& 26 Viet. c. 68. On a summons 
-Held, that the court could 
to be inserted on the register, 
Deen the necessary advertise- 
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Ok‘s In El', i>l Li, J.y Gh. 02t5 : 

ris9I1 2 Ch. 186 : r>5 L. T. 6 — 0. A. 

Expunging — Discovery — Extent of.] — See 

Tnule Marli. In /r, ante. eol. 185. 

yi. Common ElomcnU — Ui.wldmo'r. 

Practice as to.] — H. ai)plietl ou tlie 28th of 
December. 1888, to register as a trade mark a 
label surrounded by a ]_)attcrn of ornamental 
'(iesis-u, and containing in tlie centre a rect- 
.aiiG'ulur black space, bearing the words Hud- 
son’s Carbolic Acid Soap Powder,” in white 
letters. On the outside of the rectangular space 
were otliei- words descriptive of the })urposes 
and advantages to be tlerived from the use of 
'.the soa]> pow<ler. This label had not been used 
before the ap})lication : — Held, tliat the appli- 
.cation must be treated as being made under the 
act of 1875, and tlie court could not enforce as 
a term of registration, disclaimer of the words 
•• Carbolic Acid S(.)ap Powder,” which were 
.common to the trade and merely descri})tive — 
that act having no provision similar to that con- 
taiueil in s. 74 of the act of 1888 ; that the label 
was a distinctive label and capable of registra- 
tion as a trade mark under the act of 1875, but 
that only the label as a whole could be claimed 
as a trade mark, and that no right could be 
ac(}uired by such registration to the exclusive use 
,of tiiose common words, however long might be 
the user of them : that, whether under the act of 
1875 or of 1888, the fact of there having been no 
previous user did not prevent the registration — 
the act of 1875 having eifected a change in the 
law previously existing by making the mere act 
-of registratitiu. as regards any of tlie particulars 
s|)ccihed in s. 3U, ecjuivalent to the public user 
which betYu'c that act was the es.sence of a 
trade mark. 7//n/.s‘n/d.v Tmido Mn/In, In rt\ 55 
J,. J.. CMi. 581 ; 82 Ch. I). 831 ; 55 L. T. 228 ; 34 
5V. It. 616--C. A. 

Wljtm an application is made for the registra- 
^tion of a. tnule mark com})0se<l in part of dis- 
•tinciiTe elements and in i)art of elements 
common to the tra<le, the pvo})er form of regis- 
rt ration is to register the entire mark, and to add 
•a note <lisclaiining the exelusive right to the 
le.onnnoii elenu'iits. Knlui's Tiuidn Marlin, In re^ 
.58 L. 4,. Ch. 288, n. 

Objections having been raised by the owner of 
a .registcre-d trmie mark to the proposed registra- 
tion of another trade mark for use in connection 
with giXMls included in classes for which the 
tirst inark was used, but no formal opposition 
having been knlged to the application for regis- 
tration. an agreement was entered into between 
the registered owner and the applicant that no 
furmai oppositi<ui should be lodgeil ; that the 
applicant should use his mark in connection 
only %vith goods actually exported to certain 
.specitied countries; and that he would, in con- 
nection with the registration, cause a note of 
this rcHtriction ou the use of his trade mark to 
be eutercil on the register. Upon an ex parte 
ap}iUeati(>» by the ap}dicant. in pursuance of 
this agreement, the com*! directed the comp- 
troller of tnickf marks to enter sitcli a note on 
.the register, Ah/'nV Trudi* Murk^ In w, *54 L, J,, 
'Oh, 637; 26 Ch* ", 187: 50 'L, T. 158 ; $2 W, B. 

Where a tiwle mark, not otherwise objection- 
' iiiMe, -wotxli which were admitted ^ to 

, Ibe'Comihbii Ie the twtei the court directed 1;he 


register to be rectified by entering thci'cnn a, 
disclaimer of the intention to claiin any right of 
exclusive use of such words. Ila t/warfVn Trade 
Mark, In re, 54 L. J., Ch. 1008 ; 58 L. T. -187. 

Two manufacturers of wdiiskey np])lied for 
registration of a ti*ade mark consisting of 
(amongst other things) the words “ Cridskeen 
Lawn,” and entered into au agreement thar they 
should respectively be at liberty to register their 
trade marks, but that the user should be re- 
stricted, and that a note of the restrict ion should 
be entered on the register, with liberty for cither 
party to apply as a person aggrieved for recti- 
fication of the register. The marks were re- 
gistered without a note of the restriction. On 
the application of both i>arties an order was 
made for the rectification of the register by a<Id- 
ing a note that the user was limited by the 
agreement. Notice of the rectification to be 
given to the comptroller. MitehelVs 'Trade Mark, 
In re, 54 L. J., Ch. 216 ; 28 Ch. D. 666 ; 51 L. T. 
900; 83 W. R. 148. 

The entry on the register of two similar trade 
marks in the same class, of a note that the use 
of the marks registered is restricted b}" an agree- 
ment between the respective owners (the eficct 
of which is not stated) is irregular, and contrary 
to the provisions of the Patents, Designs, aiul 
Trade Marks Act, 1 883 ; but a note of the niiitiial 
midertakiiigs not to use the marks except in a 
certain manner and within specified districts 
may be entered on the register. S. C., 54 L, J., 
Ch. 809 ; 28 Ch. D. 666 ; 52 L. T. 575 ; '88 W. B. 
480. 

Time for.] — A disclaimer under s. 74 (2) of 
the Patents, Designs, and Trade Marks Act, 
1888, of the right to the exclusive use of a com- 
mon particular must be made in the application 
for I’cgistration. GoodalVs Trade Mark, In re, 
42 Ch. D. 566 ; 38 W. R. 189. See noii\ 'Patents 
Act, 1888, s. 13. 

Ee-registration with Disclaimed Addition.] — 

A trade mark already on the register will not be 
reregistered wdth the addition only of a device 
common to the trade, which is disclaimed. Baker 
V. liawnon, 45 Ch. D. 519 ; 63 L. T. 306. 

Alteration of Eegistered Hark by 

Omitting words Trade Hark^^ — Terms.] — 
Proprietors of a number of labels registered as 
trade marks under the Patents, Designs, and 
Trade Marks Act, 1883, for articles manufactured 
by them, applied under s. 92 of the act for leave 
to alter the registration of their trade marks by 
striking out the w'ords “trade mark” which 
appeared on the labels in proximity to certain 
portions thereof. Tlie labels in question had 
been registered prior to the Patents, Designs, 
and Trade Marks Act, 1888 : — Held, that the 
alteration as to new marks should only be 
allowed upon the terms of the applicants stating 
the essential particulars of their trade marks, 
and disclaiming any right to the exclusive use of 
adtled matter, in the same way as would liave 
been required by s. 10 of the act of 1888 if the 
original application for registration had been 
made under that act, Colman'n Trade Marhn, 
In re, 60 L. J., Ch. 550 ; [1891] 2 Ch. 402 ; 64 
L. T. 607 ; 39 W. li. 488. 

Label — Trade Eame — ^Eefusal to Ee- 

gister without Disclaimer--Appeal from Comp- 
troller.]-*-The whole name of a pei'son who 

7*-r2 . 
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applies a trade mark containing his own name 
need not appear on the trade mark, nor need the 
whole name of each partner in a firm or the 
whole name of the firm appear on the face of a 
trade mark containing the firm name, but it is 
sufficient if the name is nsed fairly and bona 
fide on the face of the trade mark in such a way 
that it cannot be mistaken for anything else 
than the name of the owner of the trade mark 
and the manufacturer of the goods to which the 
mark relates. Colmfni'^t Trade Marli, In 03 
L. J., Ch. 403 ; [1894] 2 Ch. 115 ; 8 E. 20S : 70 
L. T. 308 : 42 W. E. 555. 

The firm of J. k J. Colman, consisting of five 
persons, all of whom were named Colman, 
applied to register as a trade mark a label which 
contained the words “ Colman’s Mustard. ” 
They disclaimed the words “ mustard ” : — Held, 
that tbc.y were not bound to disclaim the word 

Colmaii’s,” as it was their “ own name ” 
within the p)roviso in s, 64, sub-s. 3 (/), of the 
Patents, &c.. Act, 1883, as amended by s. 10 of 
the Patents, kc., Act, 1888, The doctrine 
apparently laid down by Lindley, L.J., in 
V. Good all (ante, coh 158) not applied. 
Ih, 

Own Kame.] — The trade name of a 

business, to wiiich an applicant has succeeded, 
is not “ his own name ” within the meaning of 
the proviso to s. 10 of the act of 1888, and, if it 
forms part of a trade mark (e.g. a label) sought 
to be registered, he may be required to disclaim 
it. Birmingham^ VHvgar Breicenj Co. ^ Bi re y 
8 R. 237 ; 70 L. T. 646.' 

Crown — Coronet — Added Matter — Dis- 
claimer of Right to Exclusive TTse.] — The royal 
crown, of which the instructions forbid the 
representation, is the circlet surmounted b}'- two 
arches which appears on the royal arms. A 
representation of a coronet is added matter 
within s. 74 of the act of 1883 and s. 16 of the 
act of 1888, the right to the exclusive use of 
which must bo disclaimed. Kotrig and Bhhardfs 
ApjyJication, In re^ Qd L. J,, Ch. 404 ; [1896] 2 
Ch. 236. 

‘‘Addition to Trade Mark” — Name of Company 
— “Smokeless Powder.”] — Under the Patents, 
Ac,, Act, 1883, a trade mark for gunpowder was 
registered by the Smokeless Powder Company, 
Limited. The mark was a device or label in the 
form of a circular target or disc, supported on 
the one side by a figure of a sportsman, and on 
the other by a figure of a soldier in uniform. 
The disc contained an inner circle, within which 
, were certain words and letters, together with 
figures of bullets or cannon balls. Between tliis 
inner circle and the line forming the outside of 
the disc appeared the words “ Smokeless Powder 
Company, Limited,” in large and conspicuous 
type. No right to the exclusive user of the 
words “ Smokeless Powder ” was claimed by the 
company. On motion by rival traders to rectify 
,,_the register by expunging the mark, on the 
-‘f "ground*. that the company should have entered 
J 04 'Ac disclaimer of the words ‘‘smoke- 

;■ V 1^' bbwdef tW no disclaimer of the 
wdrfb‘i4/#^ti05it‘'Wa$‘ required by s. 74 of 

pirere '- not," 

^ 

p 'together^' ^ ‘ ■ 


and indicating that it made smokeless powder; 
and because, ''secondly, they were part of the 
whole device or label which fonned the mai-k, 
and, therefore, not an “ addition ” thereto within 
s. 74, sub-s. 1 :-~Held, also, that the mark was 
not calculated to deceive within s. 73. The 
court therefore dismissed the motion, but under 
the special circumstances of the case dismissed it 
without costs. Smohelrns Powder Co.' a Trade 
dlarli, In re. 61 L. J., Gii. 391 ; [1892] 1 Oh. 
590 : 66 L. T. 407 ; 40 W. E. 507. 

Injunction — Letters calculated to deceive — 
Effect of Disclaimer by Plaintiff.] — Tlie plain- 
tiff, IV . E., a corset-maker, stamped his corsets- 
in a particulai* way with the letters “W. K.P 
and by these ami other means his corsets had’ 
become known in the market as ** W, E.*’ 
corsets. The defendants, also corset-makers,, 
trading as “ W. K. A Co.,” sold co?’sets staniped 
with the letters “ W. E.” in precisely tlie same- 
way in which the plaintiff's corsets were stamped,, 
but with a get-up different in all otlier respects. 
The plaintiff moved for an injunction to restrain 
the defendants from selling their corsets as or 
for corsets of his make, and from marking their 
corsets “ W. E.” in such a manner as to lead to- 
the belief that they were corsets of his make, 
and he produced cAidence tending to show that 
the public and the trade would be decciA-ed ; 
but this Avas disputed by the defendants and 
their Avitn esses : — Held, that, having regard to- 
the fact that the plaintiff had registered certain- 
trade marks which contained the letters “ W. K.” 
Avith other added matter, and had in each case, 
after claiming matter Avhich did not inelmle the* 

“ W. E.,” disclaimed any right to the excluslA^e 
use of the added matter, no interldeutorr 
injunction could be granted. BOfsrnthal v. 
Pei/Holds. 61 L. J., Cli."508 : [18921 2 Ch. 30i ' 

67 L. T. 162: 40 W. E. 521. 

Adi. Costs. 

Costs before Comptroller — Jurisdiction.]— The 

court has no jinisdictioii to order an unsucce.vsfn] 
applicant for registration to })ay the eo.sts in- 
curred by the opponent before the comptroller. 
Anstralian Wine Importers' Trade JIarh. and 
Mason. In re. 58 .L. J., Ch, 380 ; 41 Ch. I>. 278 
60 L. T. 436 37 \V. E. 578— C. A, 

Where an application to regisn*!* a trade mark 
is unsuccessful, the apj dicant may be ordered to 
]-)ay the costs of persons opposing the a}>| dicat it>u 
from the time Avhen, under tim Trade 'Miirks^ 
Registration Eiiles. r. 16, the matter is dei-SULHi' 
to stand for the detmanination of tlie court, hut 
cannot be or<lered to pay any costs incurred’ 
before that time. Brandrefh. In rc, 47 h, d 
Ch. 816 ; 9 Ch. D. 618 ; 27 W. E. 281. 

Jurisdiction to Order Comptroller to pay 
Costs.] — Where the coin|)troiler- general of 
patents unsuccessfully o|>])oses an appHration 
for registration, the cmirt has no Jurlsdlcrlon hi 
order Mm to pay the costs of the applleanl’, but 
ipay refuse to give him ani'' costs. fmde- - 

Marls M re, 55 L. L, Ch7 746 ; 33 OK I). 177 i 
55 L. T. 254 ; 35 W. B. W. 
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ist be pai<l bis cost;^ of appearance, Orr- registration. Hyde and Co:\^ Trade Harl\ In re. 
«*.s' Teade Marlt, In ?r, 47 L. J., Oh. 807 ; 54 L. J., Ch. B9o, n. ; 7 Ch. D. 724 ; B8 L. T' 
1 ). 794 ; 38 L. T. (>95 ; 25 W. K. 777— 777. 

See also Malgneui^ AppUeat'uni^ In n% 

C. MEECHANDISE MARKS. 

costs of a False Trade Description — Intent to Beirand.] 
L refusal by — It is no defence to a charge against a person, 
trademark under s. 2, sub-s. 2, of the Merchandise Marks 

possession for sale, 

>h. D. 877 ; goods to which a false trade desciiption is a,p- 
plied, that there was no intent to defraud the 
immediate purchaser, and that he was not in 
fact deceived, v. 59 L. J.. 

11; 24 Q. B. D. U>2 ; 61 L.' T. 59B ; 38 W. E. 
331 ; 16 Cox, C. C. 729 ; 54 J. P. 325. 

8 ., the original patentee, withoiit tj*aud, s^^^^^^ 
packets S.’s patent refined isinglass, a well-khowii 
article, which was really only gelatine :~Held, 
■If a person that he ought not to be convicted under s. 2 of 
'"as not the Merchandise Marks Act, 1887, of a “false 
” merely because the description 
not in the strict sense <'if the words an 
and I accurate indication of the material in the packet. 
To constitute the offence there must be an iriten- 
Grtdley v. Swhihorne, 52 J. P. 


To Court of Appeal.] — The court of 

appeal has no jurisdiction to give costs against 
the registrar when the latter is unsuccessful. 

Motherhanli: Trade Marli, In re.^ 49 L. J, 

511 ; 14 Ch. I>. 585 ; 43 L. T, 1. 

Eectificatiou of Register— Costs.]— I" 

registers a trade mark to which he wj 

cirtitlcd, although he docs so with a bond fide trade d'es^criptb^^ 
belief that he is entitled to it, and after ilue ^yas ' ' ’ 

advertisement in the “ Trade Marks Journal." 
althougii no opposition is made to the registra- 
tion, he may have to pay the costs of a motion to tion to mislead, 
rectify the register by removing the mark. Hyde, 791 . 

In re, 7 Ch. D. 724 : 38 L. i\ 777 ; 26 Mh E. patentee, wdio, after the expiration of his 
625. _ ^ ^ ^ l)atciit, continues selling the same articles under 

On an application nmler^ s. 5 of the Trade the description of patent articles, and with tbe 
i^Iarks Kegisti’ation Act, 1875 (38 & 39 Viet. i* 03 ''al ai'ms on the wrappers, is not necessarih*' 
c. 91), to remove from the register a trade mark guilty of describing the goods falsely as the sub- 
of .H. tSc Co., who^ hail I’ogistered it as an old ject of an existing patent; it is a question of 
mark after advertisement in the “ Ti'adc Marks fact for the jury or the magistrate to determine. 
Journal," claiming fortv'-one years* user, it ap- Jh, 

peared that for the greater part of that time the The respondents, an English compan,y, entered 
mark had been a common mark, and for about ! juto a contract with her majesty’s government 
six years had ])eeu so to the knowledge of H. (k ! for the supply within a stipulated time of 5,000 
Co.,* and that the applicants, who had long used barrels of gunpowder of a description known as 
the same trade mark, were not aware of the E.L.G.4. There was no stipulation in the con- 
advertisement, and had not opposed the regis- tinct that the gunpowder should he of respondents’ 
tration : — Held, that the trade mark must be own manufacture, or of English manufacture, 
ordereil t(.» be I'enioved from the register : that : The respondents were, however, niaimfacturers 
There had been no laches on the part of the | of the kind of gunpowder mentioned in the 
applicants, and that the respondents must pay i contract, and at the time of making such 
the costs. Ih. ^ Icontractintendedtomanufacturethegimpowder 

Where the registration of certain trade marks, which they had agreed to supply. Owing, 
composed in part of elements common to the however, to two explosions, the respondents’ 
trade, was ordered to be rectifieil. and the regis- mills became useless for the time being for the 
tered lanprietor did not consent to the rectifica- manufacture of gunpowder; and in order to 
tion but appeared by counsel on the hearinir of fulfil this contract the respondents imported the 
the motion : — Hehl* that the respondents must whole of the gunpowder from Germany, which 
pay the COSTS of the application, notwithstanding iipon its arrival at the respondents’ mills, was 
that 110 previous notice of it had been given placed in barrels supplied by the Government, 
them, and that they had sent muice to all the and a label attached with the words “ Chiiworth 
trade when their registration was effected, after Gunpowder Company, Limited,” inserted in the 
which a year an<l a half had passed before the place where the name of the contractor was 
motion to rectify was made. Barrvwl Trade required to be inserted. There was no indication 
In re (ante, col. 173), commented on. upon the label that the gunpowder was of 
Jiufuir Trade ' Marha, In re, 53 L. L, Oh. German manufacture, but the description of the 
238. II. t powder was equal in quality to the powder 

But, semble, that if if had been })rove<l that I manufactured by the respondents Held, nt^on 
the commoti elementB in the marks bad become I the above facts, that the respondents had 
common solely by the former common piracy of committed an offence under the Mercliandise 
the applicants for rectification, the respondents Marks Act, 1887, s. 2, suh-s. 1 (cl), inasmuch as 
being foreigners, the latter would not have been they had applied a false description to goods, 
made to pay the costs. Jin and had acted with intent to defraud by reason 

A pei'son who rcgistei's a trade mark does so, of not having disclosed to the government the 
at his own risk, and if he registers one which is fact that the gunpowder was not of their manu- 
common to the trade it will be removed fwm the facture. Starey v. Chllmrth Gitnpoivder (ak, 
register on the application of the parties ag- 59 J., M. C. 13 ; 24 Q. B. I). 9^0 ; 61 L, I. 

will have to wy theoofts oL. t^e ,73.p 38 W. B. 204 ; 17 Cox, C, C. o5 ; oJ- J. J . 
'It no dinerence thhl he ■ 436. 
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Article erroneously marked— Proper Step^ 
to insure Marking'.] — Section 51 of the Fate?) rs. 
Designs, and Trade Marks Act, 1883, applies to 
the delivery on sale of articles to which a design 
registered under the act of 5 & 6 Tict. c. i0Ovha& 
been aj^piied, and the marking of such goo<ls 
since the act of 1883 came into operation is^ 
regulated by that act. Consequently, tlie |)ro- 
prietor of a design registered under the act 5 
& f) Viet. c. 100, is in a proper case entitled 
the benefit of the proviso contained in s. 51,. 
whicii relieves him from the forfeiture of his 
copyright resulting from the omission to mark:, 
the" articles with the prescribed mark, if he 
shows that he ‘-took all proper steps to ensure 
the marking.” The pro])rietor of a. registeretl 
design instructed the manufacturer, who made 
for him the articles to which the design was 
applied, to stamp the proper mark upon them, 
ami furnished him with a die for the purpose. 
By inadvertence the manufacturer marked some 
of the articles witli a mark which belonged to 
I another design regi.stered by the same proprietor, 

' the copyright of which had expired, using for 
the purpose by mistake an. old die wliieh 
remained in Ins posses.sion, and the pro]jrieror, 
after the act of 1S83 came into operation, soid 
some of theartiele.s thus wrongly marked, without 
observing the error. Tim letters *• fonm^d 
part of botli the marks : — Held, that the prt»- 
prietor had not forfeited his copyright, but that, 
he was protected by the proviso in s, .51. 

V, i'bmsfe;* (ante, col, 138) followed. n'/Yr 
V. Oppeiiheim. 54 L. J.. Ch, 50 : 27 Clh. i>. : 

50 L. T. 713 : ‘32 W. 11, 707. 
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tlesi‘»ii pvcviously in use. Lp Miuj v. IVelvli^ 54 
h. L Ch. 279 ; 28 Oh. D. 24 ; 51 L. T. 867 ; 83 
W. li. 33— C. A. 

A design for a sliirt collar was registered, tlie 
advantages claimed for which were—the height 
of the collar above the stud, which fastened it in 
front, the cutting away the coimers in the 
segment of a circle, and the absence of a band. 
A^collar was shown to have been previously in 
use which had no band, in wdiicli the corners 
were cut away in arcs of circles ; but the cutting 
away was not so wide, and the height above the 
stud* was not so great, as in the registered design : 
— Held, that the registered design was not new 
or original within the meaning of the act, and 
must be removed fi’om tlie register, Ih. 

A design which, loohed at as a whole, is an 
obvious imitation of a registered design, con 
stitutes an infringement, notwithstanding 
differences in matters of detail which do not 
alter the general effect as judged hy the eye. 
Harder v. Ifriffht and Datin' Lamj) Mann- 
faet/urinq 6'a., 65 L. J., Ch. 161 ; [1896] 1 Ch. 
‘142: 44 ‘\V. K. 274— G. A. 

The registration of a design as applicable for 
pattern, ornament, shape, and configuration, 
may be good for the design as a whole, although 
in one particular — for example, shape — the 
design is not original ; and if the whole design is 
imitatetl an action for infringement will lie, 
Ih. 

The proprietor of a registered design for a 
stove, and of later registered designs for 
particular parts of a stove, sold stoves corre- 
sponding with the later designs as regards the 
parts to which they were a[>plicabie. aiul with 
the original design in other respects, having 
placed on such stoves the registered numbers of 
all the designs : — Held, that, whether he was 
right or wrong in so marking the stoves, there 
being no evidence that he had acted fraudulently 
with intent to mislead the public, he had not 
tiierebv lost Ins ris'hts as registered proprietor, 
Ik 

A person who makes a slight addition to and 
omits an immaterial part from an old shape is 
not entitled to register the whole of the old 
shape with his alterations so as to secure a 
monopoly of the old part. ClarJip's Itpff'hS'tn'ed 
I)pHtqn, In 65 1.-. J.. Ch. 629 ; [1896] 2 Ch. 
38 : 74 L. T. 631— C. A. 

The application of an old design to a new 
substance useil for similai' purposes will not 
entitle it to protection. A shape common to all 
lamps iiseil before electric lighting was intro- 
<luced does not become new when it is applied 
to electric lights. Ih. 

Common Source.] — In order that a design may 
he “ne^v and original ” within s. 47 of the 
Patents, Hesigiis, and Tjude Marks Act, 1883, 
the novelty "and originality consist in the 
application to an article of manufacture of an 
idea, ami are not destroy e<l by the design being 
taken from a source common to mankind. 
Ad(m>i V. Olnnpiitmn (12 Oh, I). 714) questioned* 
Srnvnden y, IPpI 62 L. J., Q. B. 341 ; [1893] 
1 Q. B. 470 ; 4 B, 207 ; 68 L. T. 183 ; 41 W* E. 
356-0* A. 

Designs Bnles, 18S3— DUfereut Classes eaff 
Materials. ]--^Wli6re a design has been registered 
in pne or more of the glasses of goods specified in 
Bebed. HI, to. the Designs 1883, 

particular article of a certain material, a similar 


design cannot be registered by anotliei- person in 
another class for a similar article made of a 
different material, as not being new and original 
within the meaning of the Patents, Designs, and 
Trade Marks Act, 1883, s. 47. Dead > 6hw- 
zadr.9 Demgn, 1% re, 58 L. J., Ch. 624 ; 42 Ch. D. 
260 ; 61 L. T. 450 ; 38 W. K. 88. 

A design already on " tlie register may be 
registered in another class for an article applied 
, to a different purpose, but not for an article 
i merely of a different material. A design for a 
1 lamp shade made of china in the shape of a lose, 

I was registered in one class. A design for a lamp 
j shade made of linen, also in the shape of a rose, 

I had previously been registered in another class ; 

I — Held, that though the materials were different 
i there was no novelty in the china design, which 
Imust, therefore (following Ze Jfay v. ' WekJh 
■' (supra)), be removed from the register. liachk 
I UeHign, In re, 42 Ch. D. 661 ; 38 W. R. 174. 

! Eegistration of Design “for Shape or Con- 
j figuration^’ — Utility.]— The Patents, Designs, 

{ and Trade Marks Act of 1883 (46 & 47 Viet. c. 57) , 

■ consolidates the law relating to the copyi’ight of 
I designs, and by s. 60 “design” is defined as 
j meaning “ any design applicable to any article 
I of manufacture or to any substance,” “whether 
; the design is applicable for the pattern, or for 
1 the shape or configuration, or for the ornament 
1 thereof.” The ])nrsuers registered a design for 
; the shape of a kitchen range fire-door wdth a 
' moulding on the top which had the effect of 
! closing the range to cold air. I’he defenders 
I manufactured a range fire-door with a moulding 
, on the top which had the same effect : — Held, 
first, that the court of session in considering 
i whether there had been an infringement of the 
I copyright in the design for the sha]ic of the fire- 
I door were wrong in taking into account the 
I question w^hether the defenders' design accom- 
; plished the same useful object (i.e. that of ex- 
I eluding cold air) as the design of the pursuers ; 
j but that there had been in fact an obvious 
I imitation of the registered design and there- 
I fore an infringement of the copyright, Jleda 
I Foundry Co. v. WaUer, 14 App. Gas. 550 — 

1 H. L. (8c.) 

j ■ 

I Eegistration— “ Proprietor.”]— ^In May, 1885, 
i O., who was acting as the sole agent and cori- 
[signeein the United Kingdom, < luring the year 
1 1885, of toys manufactured in the United States 
I by an American company, and consigned to him 
I by them, registered in his own name the designs 
j in accorclance with which some of such toys were 
j manufactured. The compny had authorised 
j him to register the designs in his own name, but 
I had not assigned to him the designs, or the right 
i to apply them to goods, the only arrangement 
' bet’ween them and G. being that G. shouhl sell 
in the United Kingdom goods manufactured and 
, consigned to him by the company : — Held, that 
i G. was not the proprietor of the designs within 
s. 61 of the Patents, &c., Act, 1883, and that the 
registration in his name was therefore wrongful 
and must be expunged. Gnitermad s B-egidered 
I)eOfgn,%. In re, 55 L. J., Ch. 309. 

lufriugemeut— Action to Eestrain— Particu- 
lars of Objection— Leave to Amend— Form of 
Order.] — ^The practice as to the terms on which 
the court gives leave to amend particulars of 
objection in an action to restrain infringement 
of a patent will be followed in a similar action 
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with the la-wfal resolutions of a majority of the 
manufacturers present at a meeting, and declared 
that the bond should be void if this agreement 
was performed ; — Held, that fclie bond was 
illegal at common law, and could not be en- 
forced, as being contrary to public policy and 
in restraint of trade. Hilton v. Echcrsloj/, 6 
El. & Bl 47 ; 25 L. J., Q. B. 199 ; 2 Jur. (x.s.) 
587 ; 4 W. R. 826— Ex. Gh. 


524 ; [3891] 3 Ch. 418 ; 40 W. 11. 152. 

The discretion of a judge to allow the amend- 
ment of particulars in an action for infringement 
of a patent or design cannot be affected by any 
practice as to the terms on which such amend- 
ment wdil beailow’ed. Jlorr Wilson y. Coventry 
Maelihiists Co. (supra), commented on. Woolley 
Y. Broad, 61 L. d., Q. B. 808 ; [1892] 2 Q. B. 317 ; 
67 L. T. 67 ; 40 W. R. 596— C. A. 


Registration.]- The Home Secretary made a 
regulation providing that upon an application 
for the registration of a trade union which was 
already in operation, the registrar, if he had 
reason to believe that the applicants had not 
been duly authorised by such trade union to 
make the same, might, for the pin|)ose of ascer- 
taining the 'fact, require from the applicants 


Costs.]— An innocent infringer of a regis- 
tered design must pay the costs of a motion for 
an injunction to restrain him from infringing, 
though the plaintiff had given him no notice of 
the infringement before serving him with the 
writ in the action. Wlttnian v. Oj)))enlieim, 
supra, col. 204. 


registered by a rival firm, but carefully avoided 
copyiug the exact details of the design : — 
Held, a ‘-fraudulent and obvious imitation” 
within the meaning of this section of the.Patents, 
Designs, and Trade Marks Act, 1883, and an in- 
junction was granted on the balance of con- 
venience in preference to defendant’s keeping 
an account. Grafton v. Watson, 51 L. T. 141 


support of their applications, and being satisfied 
from the evidence that differences had arisen 
which had letl to the division of the society into 
two sections, which were represeuteil by the 
respective applicants, he refused to registtn- the 
society upon either application : — Held, that, 
ap-art from any question as to the valniity of 
the regulations made by the Home Secretary, the 
registrar had properly refused the applications, 
as he was not boutid upon an application for 
registration to inquire into differences which 
existed within the society, and to alter the 
position of one party by granting registratiuu 


Agreement for Sale of G-oods to wMch Design 
applied to one Person exclusively — ^Eight of 
Action of Purchaser for Infringement.] — The 
registered proprietor of the copyright in a 
registered design for lace agreed with a lace- 
finisher to sell exclusively to him ail lace manu- 
factured according to the design in the un- 
finished state : — Held, that the lacerfiinsher had 
no cause of action against a person infj*ing- 
ing the design, and therebv injuring him. 
Woolley v. Broad. 61 L. J.. Q. B. 259 ; [1892] 1 
Q lb 806 ; 66 L. T. 6S0 ; 40 W. E. 511. 


Intimidation — at Common Law.] — Every ! 
has a I'ight to work for the best ju’iee lie can l 
but if others choose to work for less than, 
will not permit t 
eommitteti towanls them 
whom they are employed, 
are connected. i/c,j 

329.' 


E. TRADE UNIONkS. 

Statutes,] — 34 & 85 Viet. c. 31, amends the law 
of trade unUms, and is amended hy 39 & 40 Viet, 
c. 22 (fCrada Umon Aot Amendment 

Act, 1876). 

69 & 00 Viet. c. 30, is the Cone'diatlon Act. 

1896. 

Validity at Common law.] — The condition of 
a bond recited that the obligors were manu- 
facturers in Wigan and the neighbourhood, and 
that combinations of workmen preventing free 
labour by fear of social persecution, injuriously 
interfered with the management of theiV tnanii- 
factories, and that these combinations were 
abstained % funds extorted , from workmen ing that by Vinmns tlnwd: tiHHieituiikntK hart, 
employed by, the manufacturers, and that in fact, intimulatecl and, prevented %vnr'kmvii 
m^tees, were .necessary to. protect as well the from hiring themseiveH to the 
manpf^WW In ^ the free 'management of their that the plaintiffs were thereby preveiitiHl from 
capital'. to workmen..' in, the fre^ disposal of continuing their business, and the vaiiic of iliclr 
their Tkbohf had property was seriously ' In jura! aiud irsatcrially 

agreed; ip’ ^ount, of'i^ges, the <3,iminiH!ii‘<.i :«--He|d, that the acts of the deftii* 

9% ■ Rants, as alleged by the bill, ^ to a 

, crime, and that a court of equity wmM inierfere 

_ ' by injunction to restrain such acl% liiasmwcii as 


usual prices, the Inw- 
violence should be 
towards tliose by 
those wltli wliom they 
Baar, 6 Car. A 1; 

Injunction in Equity to Eeatraia.] — The 

defendants, who ware offleei's of a tradtVVnjiwn. 
gave notice to workmen, by means (»f plueartls 
and advertisements, that they wt?re not to hire 
tbemselvcs to the plaintiffs pending a dispute 
between the union and the plaintiffs., ,A 
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they also tended to the destraction or deteriora- 
tion of property. Sprindhead Spinning Co. v, 
liileiL 37 L. J., Cb. 881) ; L. li. 6 Eq. 551 ; 111 
L. T: i*4 : 16 W. K. 1188. 


the plaintiff on the ground that he was not en- 
titled to maintain the action. The plaintiff 
moved to set aside the nonsuit : — Held, on the 
motion to set aside the nonsuit, that, as the 
plaintiff had had recourse to the remedj^ pro- 
vided by s. 12 of 84 & 85 Yict. c. 81, and the 
defendant had been punished, the punishment 
suffered by him operated as an extinguishment 
of the debt. Knight v. Whitmore, 58 L. T. 288 ; 


Kules — Decision of Arbitration Committee — 
When Binding.]— When a trade is regulated by 
committees of "the master 
spectively, 

time to time, and by one of such rules 
of disputes between a master and bis 
arbitration committee, } ' '' ’ 

barj'ister, is to decide, and 
has been so decided, such < 
considered as imported into nil futui-e engage’ 
ments between masters and men, nor Is" i1 
binding on persons not parties to that particu- 
lar reference. Leved v. JUJU 8 H. & ^7. 702 : 
27 L. J., Ex. 259 : 4 Jur. 589 ; 6 W. E 


and workmen re- 
which committees make rules from 
I, in case 
men, an 
pi’esided over by a 
particular dispute 


Buies— Legality — Winding up — Distribution 
of Bunds,] — Members of a trade association were 
expelled for breach <.)f rules in restraint of trade. 
The association passed a resolution to wind up, 
with a direction to their trustees to divide the 
surplus assets among the persons entitled under 
the rules. An infpiiry was {lirected on summons 
as to who were the persons entitled, aiul in what 
proportions: — Held, tliat the expelled members 
were pro})erly exeludeil in the chief clerk's cer- 
tificate made in aiiswer to the inquiiy. Strieh 
V. Sivnnnea Tin Idnte (\k, 57 L. J.. Ch. 488 ; 86 
Ch. D. 558 ; 57 L. T. 892 ; 85 W, Li. 881. 


Action to enforce Benefit to Member — 

Jurisdiction.] — Section 10 of the Trade Union 
Act, 1876, read in conjunction with s. 4 of the 
Trade Union Act, 1871, does not confer upon 
the court any jurisdiction to entertain an action 
b}’’ a nominee of a deceased member of a trade 
union to recover moneys payable under the rules 
of the trade union on the death of such member. 
Crocher v. Knight, 61 L. J., Q. B. 466; [1892] 
1 Q. B. 702 : 66 L. T. 596 ; 40 W. E. 853 ; 56 


Trade Protection Society — Buie in Be- 

etraint of Trade.] — A suciety established for the 
protection of a particular tra<ie eojitaintHl a rule 
that no member should enq»loy any traveller, 
carman, or outtioor employe who had left the 
■service fd' another member witliout the consent, 
in writing, of Ids late employer, till after the 
•expiratio]! of two years :~-Qmere, whether such 
a senriety was to an.y and what extent within the 
Trade Union Acts, 1871 ami 1876. Ahlnerul 
Wafer. d’Y*., Soeietg v. lAwth, 86 Ch. D. 46)5 ; 57 
L. T. 578 ; 86 W/li. 274—0. A, 


fully dividing Funds.] — I’he central body of a 
society brougiit an action against a branch to 
restrain the latter from dividing certain funds 
in possession of the latter. Some of the rules of 
the society provided for benefits to members, 
and there were others which were in lestraint of 
freedom of trade : — Held, that the action could 
not be maintained— (1) as it was brought to eii- 


i union to provide benefits to members within the 
I meaning of s, 4 of the Trade Unions Act, 1871 ; 
[ficer — ; and (2) as the asrreement could not have beeii 
Debt.] ; enforced previously to that acr. JJuhe v. IJftle- 
trades \ hog, 49 L. J., Ch. 802 ; 48 L. T. 216 ; 28 W. R. 
noneys -j 977. 

ly pro- ; In such cases it makes no difference wdiether 
.mount a central society sues a branch, a society sues 
i made an individual, or an individual sues a society, 
id was IL 
t with 

oeeded ' ' Olalm by expelled Member to participate 
lion in in 3EVo;petty and Benefit of Dnion.] — The rules of 
Anally a trade union provided that the money arising 
isuited from the subscriptions of its members should be 


1 in Court.] 
chaiic'cry, 
r it, even 
interested 
befoi'c The 
H V. Lari- 
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api)licable in various ways for their benefit, applied as part of the assets of the^ coni],)any for 
They also purported to I'egulate the affairs of the payment of its debts, until it irYas p]*oved 
that trade, and provided that any journeyman that tlierc were debts which could not be pa ki 
binding his son in a “foul shop” (being a shop by means of calls on the shareiudders lynufford 
in which non-union men were employed) slioukl Tmmioays Co., In L. J., On, fe.) ; 4 C ii. D. 

be fined, and not be entitled to any benefit until 18 ; 8r> L, T. 827 ; 2o w. h. 88 -o. A. 
such fine had been paid. The piaintifi:, a mem- The intention of the board or trade regula- 
ber of the union, who was alleged to have broken tions under the Tram wavs Act, 1870, relatiye- 
the nde as to apprenticeship, and who, having to the ultimate disposal of the ileposit made by 
refused to pay the fine, had been expelled from a tramway company on obtaining a provisional 
the union, brought an action against the com- order authorising the construction or then trani- 
inittee and trustees of the union claiming to be way, is, first, that the promoters of the com- 
eiititled to participate in its benefits, and that pariy are not, by any subtertuge or device, to 
the defendants might be restrained from exelml- get back the deposit, cither directly or indirectly,, 
ing him from such participation: — Held, that if the tramway is not completed ; second ly, that 
as the action was brought to enforce an agree- on an ^ application under r, 28,^ tor the 
menb between members of a trade union “to application of the deposit, the creditors only are 
provide benefits to members,” within the mean- to be considered, and not the shareholders ; and, 
ing of the Trade Union Act, 1871, s. 4, which thirdly, that the only creditors to be consulered 
the court was .not by that section enabled to eri- are meritorious creditors, coimng vitli a 
foi’ce; and as, apart from the act, the union was bona fide case. Otherwise the deposit will be 
an illegal association, the plaintiff w’as not forfeited to the crown. LiU.cfdoJt, j annimtJu 
en titled to anv relief. Jtirjhu v. Connol, 49 L. J., ((7ul Sontlncold Tramicays Co.., In no, 4G L. J., 
Oh. 828 : 14 Ch. U. 482 ; 42 L. T. 139 ; 28 W. R. Ch. 393 ; 0 Ch. D. 484 ; 36 L. T. 578 : 25 . L. 

650. »25. 

ExpuUion Of Me^or Of voluntary 

Association.] -! he foumlation of the juiMsdicto traWav within the time limited mi<l h.i.s been 
ot the court to prevent a member of a vol ntary be wound up. is not a fund from 

asHOOiation trom bemg improperly e.xpel ed is liqui.lator is entitled to bo jiai.! his. 

the right of property vested m such member of „oral costs of the wimling-up nor his remunera- 
which he IS deprived. Il>. ColMr Tr,nino<r!/.‘ 

Trade Protection Society — Member — Eesigna- Ch. 2!3 ; U.sys]^^! Ch. 309 : 3 it. 1(>3 ; 157 L. T. 
tion — ^Acceptance.] — A member of a voluntary 846 ; 41 \\ . II. 169. ^ . 

society who has paid his subscription for the A company, incorporated under the companies 
current year, and owes no further duties to his obtained })rovisioiial order tc^ construct 

lellow-membors, may, in the absence of any a tramway. >»o tramway was ever commenced, 
provision in the rules of the society to the and the company was ordered to be wound up. 
contrary, resign his membership at any time by shareholders were the subscribers to the 

communicating to the society his intention to memorandum of association ; the only ilebt due 
resign, and such resignation does not require from the company was less tlian the amount of 
acceptance. I'inoJi v. Oalie«,^o L. J., Ch. 324 : deposit fund. Ihe court, on the petition of 

[18961 1 Ch. 409 : 73 L. T. 716 ; GO J. P. 309 official li(]uidator, under the ihsererion given 
—C. A. the Tramways Act, 1870, r. 2(>, onlered the 

H. J. K. <leposit fund hi be pakl out to tlie petitioner, tO’ 
be applied by him for the benefit of tiie eom- 

panys creditors, ami refiise<l to consider it 

t'orfeite<I to the crown. Tynemimfh Boronyh 
^ Tmmwaifii Co., In re, 33 L. T. 8. 

TRAMWAYS. 

Bepayment — Abandonment — “Can- 

1. Generally, 211, elusive ” Evidence,] — The court will not, ou the 

2. ConHtrnction and 3Ianayement, 215. abandonment of a tramway, order the piayment 

out of a parliamentary deposit, except rm pr<">- 
1 GexesaLLY duction of notice of abamionment publisheci by 

* ^ ’ the board of trade in accordance with the re- 

Parliamentary Deposit — Application of, to (juirements of s. 18 of the Tramways Act tfi' 
Payment of Debts,] — A private act incorporat- 1870, niiless it is shown beyoml ail dispute that 
ing a tramw'iiy company provided that, if within such notice cannot be forthcoming. IMiaiey and 
a certain time the undertaking .should not be Khiffnwhnford Tramimy,^ Co., In r(\ 63> L. J.. CIl 
completed or half the capital paid up and 108 ; 8 R. 6 ; 69L. T. 711 : 42 W. It 126. 
expended on the works, the parliamentaiy 

deposit, which had been paid into court in pur- Winding-up — Unregistered Company,^ — Au 

suanco of the standing orders of the houses of unregistered tramway coin paiiy ineorpoj'iUn I by 
parliament, should either be forfeited to the a special act does not fall within tlie exception 
crown, or in the discretion of the court, if the of “railway companies incorporatei! by acr of 
Company*"was -insolvent and had been ordered to parliament” in s, 199 of the Compaules Act, 
be wound up, should wholly or in part be ap- 1862. and it may therefore lie wouinl up umicr 
plied ^ pari , of the’ assets of the company for that section, Brentford and Mimwrfk 
'the bene^^t, df. the- creditors* The works w^ere wayn Co,, In re, 53 L, »!., Ch. 624 ; 26 Vh, B. 
new'be^h^ a amaH'imftioinof the capital only 527 ; 50 L. T. 5H0 ; 32 \\\ B, 895. 
having' and the company 

dhe .^ound that by Board of fmde.] 

j-T-BEeld^ dfeat the Under an order of the lywrd of trade, made Ift 
to be 1882, certain persons therein namecl m “pro- 


; 
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iTioters'' were aiitlioriscd to construct a tramway, road authority (empowered by g 
The tramway was in fact constructetl and worked was given leave to tlistrain on t 
bv the P. Company, although no sale of the under- tramway company to recover 
taking with the consent of the board of trade non-repair of the" tram lines, 
had iSen matle to them under s. 44 of the Tram- })urpo.ses for wdiich the underta 
wavs Act, 1870. In 1889 the P. Company went might be defeated or seriousb 
iTi to liquidation, and an official liquidator was ap- Pegge v. Neath D-'astrlct Team 
pointed. Upon the representation of the local Oh. 787 ; [1895] 2 Ch, 508 ; K- 
boards having jurisdiction over the roads where the 25 ; 44 W. B. 72 ; 2 Manson, 4 
tiannW constructed, the board of trade promised, 65 L. J., Ch. 586 ; [ 
directeci an inquiry under s. 42 of the Tramways C. A. 

Act. 1842, as to the solvency of the promoters. The 

official liquidator of the P. Company moved to Costs of Provisional Order- 
restrain the inquiry : — Held, that the P. Com- costs of applications to the b 
panv, not being “ promoters ” of the tramway provisional orders under the Tr 
within s. 42 of the tramways act, had no are to be taxed on the chance 
interest to stay the inquiry, and that it was not parliamentary scale. , 2[oeleg, 
a proceeding against the company whicli could Eq. 17 ; 82 L. T, 524 ; 28 W. 1: 
be staved under s. 87 of the Companies Act, 

^ Ponfyprtild and Itliondda Vallejifi Team- Dividends Paid “outof P: 
warn Co., lit rt\ 58 L. J., Ch. 586 ; 87 W. B. ance of Works— Profits of Pa 
’ ' The articles of association of a 

company provided that no di 
Debenture-holders —Manager — Power to ap- declared except “ out of profits 
point.] — A holder of overdue debentures issued | tors should, with the sanction 
hv a Ham way company incorporated by special i declare annual dividends “ oul 
act of parliament brought an action to realise | that the directors should, befc 
his security, and move<r fur the appointment of j a dividend, set aside “ out of 
a receiver ’and manager. The company was j to the sanction of the company 
stated to be insolvent, but had not been ordered • for maintenance, repairs, depi 
to be woxind up : — Held, that a tramway com - 1 newals.” The compa.ny had 
panv was not within the principle of Gardner v. j carried on their business, pj 
L. l\ .'i' i>. Py. (L. B. 2 Ch. 201), and that the I half-yearly on their ordinary 
court would 'appoint a manager. Bartlett v. ) failed to set a})art a reserve f 
Wed- MctropoUtaiL Tramtvag^i Co., 68 L. J., Ch. | the maintenance of their trmu 
208 ; [1898] 8 Ch. 487 : 69 L, T. 560. aw ! tually became worn out. The 
/bsAs’ infra again declared a half-yearly ( 


te Court.] 
Ohnneery, 
^ it, even 
.nteresied 
iefore the 

i y. /Met- 

. 428 ; 82 
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pure, base sneh tramway witbln twenty-one years j was departed from by statutory authority. 
after the act or order authorising its construe- i hnrgh Street ^ TramLoay.s‘ Co, v. L. B. 2 

tion, although no right to purchase the other H. L. (Sc.) 336. _ 

lines has arisen, or although they may not be Belying on certain prelmiinary agreements, 
within the district of the purchaser’s authority, the frontagers of^ a narrow thoroughfare ab- 
,aiid although the general system of the tram stained from opposing the Edinburgh tramways 
lines “ may be disconnected by such purchase.” bill : but as it turned out that the act, y^dieii 
JS'orth MetnqHdltff'R Trawioaijn Oo. y. London passed, allowed the very thing which the front- 
Connty Council, 60 J. P. 23~C. A. Affirming agers had been most anxious to prevent they 
72 L. T. o86 ; 43 W. B. 552. i asked and obtained from the court of session an 

I interdict against its execution. But the house of 

Basis of Valuation.] — On a compulsory | lords recalled the interdict, holding that the 

•sale of the undertaking of a tramway company : question was determined the statute, which 
to a local authority, the amount to be paid by | the tramways company was not only entitled to 
the latter under s. 43 of the Tramways Act, ; carry out, but bound to obe}". 

1870, is the value of the tramway — including in j Held, also, that the same conseejuenees would 
that term all real and movable property belong- have arisen in the case of a prennsioiiai order 
ing to the “ promoters” necessary for conducting from tlie boai’d of trade, when confirmed bj'' par- 
the tramway traffic and all proprietary rights liament. Ih, ^ 

a,ttaching thereto — as successful!}^ constructed ^ When the act directs compliance with de}) 0 - 
and in complete working condition, after deduc- sited plans and sections, they are reganled as 
tion of a proper sum for depreciation ; but not embodied in the statute. Ih. 
of rights of user, such rights being conferred 

upon the “ promoters” of the undertaking for User of Wheels flanged so as to Bun on Tram- 
the time being by the statute itself and not by way.]---Sectioii 54 of the Tramways Act, 1870, 
the vendors (Lord Ashbourne dissenting). Bdln- ])rohibits the user of a tramway by unlicensed 
Jntrgh Street Tiamicays Co, v, Kdinhnryli {Lord, persons wdth carriages '■* having flange-W'hcels or 
Brorosf) and London Street Travnmys Co. v. other wheels suitable only to run on the rail (tf 
Lmdm County Covncil, 63 L, J., Q‘. B. 769 ; such tramway.” The appellant, an omnibus 
[1894] A. C. 456, 489 ; 6 B. 317 ; 71 L. T. 301—- proprietor, attached to his vehicle a lever with 
H. L. (E.), H. L. (Sc.) Affirming 58 J. P. 816 arms having a small revolving disc or roller 
— C. A. i which the driver might drop into the groove of 


blO : 31 L. J., M. C. 169 ; 8 Jur. (Jf.s.) 1151 ; 6 employment, by reason or iii conseqiumci! of any 
L. T. 380; 10 W. B. 539; 9 Cox. C. C. 180. of their works or carriages. . HehU that 

S. C, at nisi prius, 3 F. & F. 22. ' s. 55 ap})lies only to a, wrongful act or default, 

The defendants had statutory powers to lav aiul <Ioes not make the promoters or lessees an - 
dowui certain tramway lines “‘with all proper swerabie f<>r mere acpleid caused without ncgli- 
works and conveniences connected therewith,” genee their use of traiucars. Bm‘klehu}\st v. 
but had no statutory })ower to purchase Bifneheder Steinn Trinnirinje Co,, 17 Q. B, 1). 
land or to construct stabling. The defen- Hb ; 55 L. T. 40(> : 34 W. H, ofiS ; 51 4. P. 55. 
dants bought some land near the plaintiff's 

premises and erected, thereon a large block of Bemoval of — ^**Boad Authority^’ — 

stables which occasioned offiensive smells and Who to Beplace.]— A railway compiiiiy, which 
constituted a nuisance to the plaintiff :—HehL had repaired and muintidiUHi for forty years a 
that the defendants had no statutory authority bridge with its approaches over which the plaln- 
to commit the nuisance complained of, and the tit* tramway company ha<i ae(|uin*d by statute 
'plaintjf was entitled to an injunction. The the right to lay, maintaiip and iisc their tmiiiwray 
.-fact .that 'the defendants had taken all reasonable lines, fouiid it necessary to reconst nic?t the bridge 
• tD..|)r^vent a -nuisance was,, therefore, no in the interests of the public safety, and gave to 
London 'Trmmmm Co,, the plaintif company statutory iiotiew uadcfr 
Oh* 3^;; ^ 5S§ ; 2 E. 448 ; s* nf the Trarawayn Act, 1870. Tliej then I'e- 

A 4:;,5 ' ’ ' ' ' constructetl the bridge, ami the imd owr'll, 

with the sanction mid approfal of the local 
pj Case authorities in whom the road was y»iiihand for 

toteryene the purposes of such reconstruction iwoved the 
plaintlw tramways* AIttr %hM irecowlwt^: 
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the expense to which they 


•cstorcfl the roadway over 
0 ‘OcacliGs, and rhe plaintiffs 
^ under protest as to the 
I : — Held, that the railway 
f to remove the tramway 
for the purposes aforesaid, and were not 
■ liability to the plaintiffs, provided that 
;ausedas little detriment or inconveiiiencems 
lie hi carrving out the said repairs. WoU 
mMon, Tmnrwm/^ Co. v. 'B. IF. By., 56 L. J., 


they were bound to repair and maintain, and 
asked for an injunction to restrain the corpora- 
tion from so interfering with their tramway : — 
Held, that the dispute between the parties was 
not a difference within the meaning of s. 86 of 
the Tramways Act, 1870, and that the company 
W'ere not entitled to an injunction, lley. v. 
Croydon arid Xor 1000(1 Tramways Co. (18 Q. B. 1). 
39) distinguished. Bristol Trams (ind Carr iff ye 
Co.y. Bristol Corporation^ 59 L. J., Q. B. 4-1-} ; 
25 Q. B. D. 427 ; 63 L. T. 177 ; 38 W. H. 698 ; 


cost ot si: 
company 
lines 
under 
they c 
possih 
<vorha 

Q. B. 190 ; 5( 

Euuning P 

Tramway in , 

The defendants were a company authorised by 
act of paiiiameut to run tramcars by steam, and 
had running powers over the line of another 
tramwav company along a highway. By reason 
of certain points upon such line being defective, 
atramoarof the defendants, while being drawn 
by a- steam-engine, went off the line an<l injured 
the plaintiff, who was upon the highway Held, 
that the statutory powers of the defendants 
could not be taken to authorise them to run 
their tramcars along the highway upon a tram- 
way in a defective condition : that, the tramway 
bein«- defective, the defendants in running their 
tram'car on the highway were doing an unlawful 
act ; and therefore that the defendants were 
liabieas for a trespass in res})ect of the injury 
occasioned to the jdaintiff by their immediate 
action, l^adlrr v. Sovtli Stafford shire Tra m ways 
Co., 58 L. J., Q. B. 421 ; 23 Q. B. I). 17 ; 37 W. R. 
582 ; 53 J. P. 694—0. A. 

Paving-Control of Local Authority— Refer- 
ence to Arbitration.] — By a local tramwmy act, 
passed after and incorporating the Tramways 
Act, .1870, the space between tlie rails and for a 
distance of eighteen inches beyond each external 
rail was to be paved by the company to the 


Liability for bfon-repair of Road — Contract 
with Road Authority,] — Where a tramway 
company enters into a contract with the road 
authoiity under s. 29 of the Tramways Act, 1876, 
whereby the road authority undertakes the I’epair 
of the portion of the road upon which the tram- 
way is laid, the liability for damage occasioned 
by the non-repair of that part of the road, which 
would but for such contract be cast by s. 28 
is transferred to 
Xottinyham and 

. 32 W. R. 248. 

The effect of a coii tract made in pursuance of 
the powers given by s, 29 of the Tramways Act,, 
1870, by a tramway coiiipaiiv with the road 


•Comrnis- 
iiiiament 
stgumenl 
■ures was 
ires were 
iait tlie 
was eon- 
of the 

aecf flint 

!S, junl c>f 
ot Ivmrad 
Utriff. f v. 


upon the tramway company, 
the road authority. ITowitt v. 
Disti'ict Tramways Co., 53 L 
Q. B. D, 16; 50 L. T. 99 


approved. AlMred y, WeM Metropolitan Tram- 
'ways,m L. J., Q, B. 631 ; [1891] 2 Q. B. 398 ; 
65 ‘L. T. 138; 39 W. R. 609; 55 J. P. 821-™ 
C..:a. , ■ 

Repair of Road— Agreement with Local Au- 
thority — County Authority.] — By a local tram- 
way act it was provided that in wise steam 
power should be used on the tramway, the tram- 
way company should repair the whole extent of 
that part of a main road over which their lines- 
passed, but that the company might malce such 
contracts and agreements for the repair of the 
! road with the local authority of the borough as- 
might' be approved by the board of trade. It 
was also provided that no contract or agreement 
to be entered into under the act should operate- 
to lessen the liability of the company under s. 28 
of the Tramways Act, 1870. The road authority 
of the borough entered into a contract with the- 
company, by which the expenses of maintenance 
and repair of the road were divided between 
them. In an action by the borough road au- 


of a particular paving, and the company there- 
upon laid it down without such approval. On 
an application by the local authority for a 
mandamus to the company to take up the 
paving so laid down Held, that the powers 
given to the local authority ivere subject to the 
provisions of 'the Tramways Act, 1870, that a 
difference had arisen within s. 33 of that act 
which ought to be determined by a referee 
apnointed" by the board of trade, and that the 
mandamus ought not to be granted. Bey. v. 
Croydon and Korwood Tramways Co., 56 .L. J., 
Q. K 125 ; 18 Q. B. D. 39 ; 56 L.T. 78 ; 35 W. R. 
299 ; 51 J. F. 420--0. A. 

A tramwaw company had constructed a tram- 
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in an action by the borough road au- 
thority against . the county authority for contri- 
and the 'temway-s Act, button jmder a 13 rf 
1870 so much of the road as lay between the motives Act, 1878 Held, tiiat the county 
rails’ of the tramway and extended eighteen authority we liable to payout of tte coun ,y 
Ses on e-ach side of the tramway outside rate, one-half of the e^enp incurred by the 
the rails being pa4d with granite setts. The borough authority under the contract. 
defendant coiporation, who were the road laneruhn 

authority of the district in which the ti-amway 51 ; ib W..K. 14U. 

in question was laid, gave the company notice An agreement between a county oounod md a 

of 4eir intention to pfve, at their own expense, W wwlh^hL h^ehw-iv^^^^ 

with wood the whole of the roadway m ' which ment Aqt of 1888, by which the highway hoaic 
■Sftr^way was Ld. ' The company objected heoame>undtorepairroa^, does not takeaway 

thp oornora- from the .cohiity council their rights and liabili- 

ron^'niSd ^ex^ur tteSe t'S' as 4 -^authority - 
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Q. B. 22 ; f >5 L. T. 85 ; 39 W. B. 006 ; 55 J. P. ' subject-niatter need not liavc been dealt with b 
§ 03 ^ I a b^^-law ; that the offence being’ stated in th 

j words of the regulation was sufficiently describee 

Expense of Superintendence.] — A vestry, ' and that the company were responsible for tii 

.as the road authority under the Tramways Act, | personal neglect of their ^engine-driver. aS, 
1870, claimed against a tramway company the Tmmwa.u^ Co. v. Wood. (U) L. J.. M. L 

-expenses of superintending their opening and | 141 ; 56 J. P. 70. 
breaking up of roads under s. 26, for the main - 1 ^ 

tenance and renewal of their tramway : — Held, | Liability for Acts of Servants Scope of Eir 
that so far as the company merely raised the | ployment.]— Section 52 of the Tramways Aci 
keepers and rails to the level of the road, or i 1870, which enacts that -‘it shall be lawful fo 
raised the stone packing of the road to the level i any officer or servant of the promoters or lessee 
•of the surface of the rails, they were maintaiiiiiig : of any tramway” to detain any person deframl 
•and kceihng the road in good condition and . ing the company of his fare, must be construe^ 
repair unde'r s. 28, and wci'e not liable to the ' as limited to any officer or servant a])pointed fo 
superintendence of the road authority under i that purpose. A tramway company gave to thei 
s. 26. St. LnMs VeMni v. North Metropolitan conductors printed instructions, in wliich it wa 
Tramwaip^ Co., 1 Q. B. D. 760; 35 L. T. 329. , ordered that, except in cases of assault, con 

ductors were not to give passengers into eustod; 
Liability for Obstruction— Nuisance.]— The ' without the authority of an inspector or time 
•defendants were the owners of a quay, over i keeper. The conductor of a car, in which tla 
which tliere was a public right of way to their I plaintiff was a passenger, detained the ]>laintiff 
docks. The Great Eastern Railway Company ^ inid gave her into custody on a piiarge of passing 
b}" their private act were empowered to, and : bad inone}^ ; — Held, in an action for false im 
did enter into an arrangement with the de- prisonment against tlie company, that the defen 
fendants to lay tramways connecting the docks ; dants were not liable. Chjtrlei<toti v, Loiuiut 

with the railway system. The company were to ; Tramiraijs Co., 36 W. R. 367. Affirmed, 32 S. J 
keep the tramways in good working order, under ‘ 657 — 0. A. 

the Tramways Act, 1870. The company, as pro- j A passenger on a tramway tendered a lial 
raoters, gave notice to the defendants of their ' sovereign to the conductor of the car in pay men 
intention to open and break up the road for the : of the fare._ The conductor, siqiposuig the coin ti 
purpose of doubling the rails at a particular ' be counterfeit, gave the passenger in ^charge t« 
point. The company di<l break up the highway : the })olice. Sections 51 ami 52 of the Tramway' 
for their tramway purposes. The plaintiff was Act, 1870, empower officers or servants of tin 
injured by being thrown fi'om his cart through | promoters or lessees of any tramway, to seize am 
the defective condition of the roadway at the i detain any person seeking to avoitl payment oi 
place where the works were being carried out, i his fare .Held, that the tramway company 
and brought his action for compensation against i were liable in an action against them by tin 
the defendants as owners of the highway. The i passenger for false im|.)risonment. JCfrhwft v, 
jury at the trial found that the accident to the ! South London Tranmaijn Co., 1 Cab. E. 316 : 
plaintiff had been caused by the negligence of ' IS J. F. 329. 

Vhe railway company, who were in ])ossessioii of i « , ^ • m . 

the spot whore the occurrence took place, and entering Tramcar-Duty 

that the roadway was in a defective condition A dlcgaJ^ and 

owinS: to a breach of duty on the part of the I lu toremg his way. when in 

railway company, and gave the plaintiff .sub- ' I"';" a tramcav while it is m morion and by so 
stniitial damages : — Held, that as the railw.ay doing places Inmse.t lu^ a posirioii ot peril, and 
company were carrying out their works 3;iQt i m a positi<.>n or ddhciilty ; assum- 

under the orders or as licensees of the defendants, i the latter did not. under the eiriuimstances, 
but under their statutory powers, and were in j ^^ct with the mo.st perfect presence ot mind, but 
■sole possession of the place where the accident - .-Jtdty oi vexatiousnes'' or imnece^- 

liiaiipened, which was entirely under their control, ; '"^‘"tryyiolenee. the trail i way company not liable 
;and the negligence causing the accident was i (laniages tor negligenca^^ Dnhiin 

that of the railway company and not of the ; ce., 30 L. ii., Ir. v2o C. A, 

.defendants, the verdict ought to be entered for i 

-the defendants. Jiarham v. Ijmciidt Docli Com - ! Eares — By-laws of Company.] — F, was 
mmlonerri, 54 L. T. 23. ! charged by the conductor of a tramway c»>mpany, 

under a by-law, which says, “ Every }>assengi'r 
User of Steam Engines — Licence of County shall upon demand pay the fare ]egaUy*doruand- 
.Anthority,] — The steam engines authorised by able for the journey,” %vith not pa.ying upon 
statute to be used on tramways are not locomo- demand made. The fare was demande<| during; 
lives within the meaning of the Highways and the journey, and I\ objt'cted that it was not 
Locomotives (Amendment) Act, 1878, s* 32, and, legally demandable until the compieth.n uf the 
therefore, do not require to be licensed by the journey. The company was authorised by act 
.-cahnty authority*.’ Bell v* Moektoii Tmmmaij^ of parliament to “make regulations for regniat- 
B04r ' , ■ ing the travelling in or upon any carriage 

’ belonging to them,” and their act also pitHdd0 1 

’ '' 'I’K^tdatiou as to Lights on Engine— -Breach that “ the tolls, &c., shall be paid to such peiwns 
tramway company were and at sudi phwesupon or nmr to the tmmwayg 
•/'' /coiiyleted l«t0re: It^tlees.'of the 'breach of a and iii such niamier ainl under sticlt rt'giikfckros 
of 'tbe.lmrd of triuie,,m as the company slmll by notice appoint ” 

locaF'^cti and Held, that the bydaw was aiithorlm! by the 

; ;)igbted'in a, the front of. act, that it was I'eaHonable, and that, m r. i»d 

d titeway become a passenger and was iiponi tl» 

was hot its traxaway, he was liable to pay the hm whenwr 
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it was demanded of him by the conductor. 
E(j(j niton V. Feai‘l, 33 L. T. 428. 

, AmoTint of.] — A tramway company sche- 

dided to their act of parliament distinct agree- 
ments with municipal authorities not to charge 
tramway passengers above a fixed fare ; but they 
afterwards obtained legislative authority to sub- 
stitute omnibuses on certain routes in lieu of the 
tramways, and to charge a higher fare on these 
Held, that the company had no power 
to increase the fare of passengers using the tram- 
ways only. Edhihurgh Street Trennwr/yn Co. v. 

App. Cas. 58 ; 37 L. T. 288— H. L, 

(Sc.) 

Malicious Prosecution — Criminal Pro- 
ceedings.] — Proceedings l)y a tramway company 
under ss. 51 and 52 of the Tramways Act, 
1870 (which relate to non-payment of fares), are 
■of a criminal character, and therefore the com- 
pany are liable in an action for malicious prose- 
cution brought by the person against whom a 
summons in "respect of such an oftence has been 
<lismissed. Roy no it y. South Zomloii Tionuwayn 
Co., 02 L. J., Q* B. 593 : [1893] 2 Q. B. 204 4 
ll 522 ; 09 L. T. 491 ; 42 W. 11. 21 ; 17 Cox, G. 
C. 091 ; 58 J. P. 20— C. A. 

Validity of Agreements regulating Services 
of Conductors.] — A conductor, at the time of 
entering the empioy of a tramway company, 
deposited with them the snm of 57, which, 
together with any %vages clue, was .agreed to be 
forfeited in case of any breach by him of the 
company’s rules. It was further agreed that the 
company’s manager was to be the sole judge of 
whether the company was entitled to retain the 
whole of the deposit- money and wages due, and 
that his certificate of the cause of retention 
shouhl be binding ami conclusive evidence 
between the parties in all courts of justice and 
before all sti)>endinry magistrates, and should 
bar the conductor of all right to recover under 
any circumstances the moneys so certified to be 
retained. After three months’ service the con- 
ductor was discharged from his emi)loy, and the 
■deposit-money as well as wages due were certi- 
fied l>y the manager to be forfeited for non- 
observance of certain rules ; — Held, that, in the 
absence of fraud, such certificate was binding, 
there being nothing in the agreement that was 
illegal or void, Loudon Tnuo.wmjn Co. v. Bailey., 
47 L. J.. M. 0. 3; 3 Q. B. D. 217 ; 37 L. T. 
499 : 2{) W. B. 494, 

ITuder an Agreement — Eight of Way.] — 
Tenants of quarries situated about three miles 
from their works, who were accustomed to convey 
the stones from the quarries to the works by 
carts, entered into an agreement with their land- 
lord to construct a tramway from the quarry to 
the works, to run, inter alia, by the end of the 
policy ” of the lamllord ; and they further 
agreed to compensate the farm tenants along the 
line for any <iamage done to their farms during 
the currency ’of " their leases. The Landlord 
agi'eed, inter alia, to give gratuitously the land 
required for the tramway. Outside the policy 
ground there was a private load, the property of 
the landlord, which, before it reached the 
tenants’ woz’ks, ran ■ thi’ough another tenant’s 
stone pavement yard. This was the 6nly 
pr^mtioai route outside the policy for th,e tram- 
way ; and it was alleged that the only obstacle 


to laying it along that road was, that the otlier 
tenant might refuse to allow it being laid ois 
that part passing through his yard, but for tin's 
there were no termini habiles. The tenants 
claimed that the landlord was bound to give 
them the use and possession of land for the 
purpose of the tramway, and that, either (1) 
“ within and by the end of the policy,” or (2) 
“ in any other place as suitable and convenient 
for them in every respect” : — Held, that under 
the agreement the stipulation was that the 
tramway should pass outside the walls which 
inclose the policy of the landlord ; and that, by 
agreeing to give gratuitously the lands required, 
the landlord merely undertook to give the 
tenants such rights as were vested in him, leav- 
ing them (with the power to use his name) to 
settle with any persons who might have a right 
or interest entitling them to object to the 
formation of the tramway. Sinclair v. Caith- 
iienn Flaydone Quarrying Co.., G App. Cas. 340 — 
H. Jj. (Sc.) 

By-laws — Emission of Steam.] — H. was 
driver of a steam-engine on a ti’amway ; one of 
the by-laws enacting that mo steam shall be 
emitted from the engine, so as to be a reasonable 
ground of complaint to passengers or the public. 
H. as driver was resting the engine, which was 
not in good repair, and he could not help emit- 
ting steam, and one passenger only, when pass- 
ing, complained of it: — Held, that H. was 
rightly convicted, as the by-law was imperative 
and the evidence was sufficient, though he hail 
no mens rea, ami one passenger only complained. 
Hartley v. Williinson, 49 J. B. 726. 

Passenger to Show or ‘‘ deliver up Ticket 

or pay Fare.”] — A by-law of a tramway com- 
pany provided that “ each person sliall show his 
ticket (if any) when required so to do to the 
conductor or any duly authorised servant of the 
company, and shall also, when require<l so to do, 
either deliver up his ticket or pay the fare 
legally demandable for the distance ti’aveiled 
over by such passenger,” A passenger, having 
paid his fare and received a ticket, inadvertently 
tore up the ticket, and on being required to 
deliver it up was unable to do so, and refused to 
pay the fare a second time : — Held, that the 
by-law was good, and that the passenger com- 
mitted an offence against it. Ifanhn v. Bridg- 
man, 65 L, J., M. C. 41 ; [1896] 1 Q. B. 253 ; 74 
L. T. 26 ; 44 W. B. 285 ; 18 Cox, C. C. 224 ; GO 
J. P. 312. 

A by-law under the Tramways Act, 1870, pro- 
vided that each passenger should show his 
ticket (if any) when required so to do to the 
conductor or any duly authorised officer of the 
tramway company. A further by-law imposed 
a penalty for its breach : — Held, that the by- 
law was reasonable, and a passenger having a 
ticket which he refused to show had infringed 
it, and had incurred a penalty. Lome v. Volp. 
(jo L. j., M. C, 43 ; [1896] 1 Q. B. 256 ; 74 L. T. 
143 J 44 W. B. 442 ; 18 Cox, G. G. 253 ; 60 J. P. 
232. ' 

The by-law of a tramway company which 
provides that each passenger shall deliver up his 
ticket, when required to do so, or pay the fare 
for the distance travelled over, is a reasonable 
by-law. A passenger travelBng under such cir- 
cumstancesj who s&ws his ticket, but refuses to 
deliver |,t up on the ground that his journey has 
not terminated, is liable to the penalty pre- 
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TREES. 

.9^6' WASTE xiND TIMBER. 


To THE Person. 

1. General Pr'niclple,^^ 224. 

2. When Indietahle, 230, 

3. In Self-defenee, 230. 

4. Pefp.nee of Pth^session of lionise or Lamf 

230. 

5. Pefence of Poiii^ei<,h on of Goodr. 233, 

6. Other Jimtif rations, 233. 

7. False Imprisonment. — See MALICIOUS 

Procedure. 

8. In Orlmhial Cases. — See Criminal 

Law. 


To Lands. 

1. Right to EJeet Trespasser. 234, 

2. Aetlon for. Generally. 234. 

3. Who may Mahitain. 

a. In General. 241). 

h. Tenants in common against each 
other, 252. 

4. Leave and Llee?iee, 253. 

5. Eotlee not to Trespass. 2or>, 

6. Practloe. 

a. Declaration and Injunction, 25<L 
h. Damages, 259. 
e. Effect of Judgment, 201. 


TRANSFER. 

Of Kegotiahle Instruments .] — See Bills of 
Exchanoe—Negotiable In struments. 

Of Personal Property .] — See Bills op Sale. 
Of Shares.]— Company. 

Of Proceedings .] — See Practice. 


TRANSFER OF LAND ACT. 

;^s^?LAI^D REGISTRY. 


To Goods. 

1. Right of Possession. 2(52. 

2. Art ion for. 

a. In General, 2(53. 
h. Principal and Agent, 20*5. 
e. Companies, 267. 
d. Joint Trespass, 267, 

3. Pannages. 2(58. 

4. Restoration of' Go(>ds\ 269. 

5. Convershm of Goods. — See Troveii. 

6. Illegal Plstress. — See Distress, 

7. Illegal EreevtUms. — See EXECUTION 


TREASON. 

See CRIMIKAL LxW. 


A. TO TPIE PERSON*, 

1. G-ENBEAIi PRlNCIPr4ES. 

Assault excludes Oonssat.]*— ^An assault ex yf 
termini excludes consent ; U'lerefore. a plea of 
leave and licence to -a declaration cliarglng an 
assault amounts to not iffuilty, €hrkUg*hermm 
V. Bare, ll Q. K 473 ; 17 L. J., Q, il 109; 12 
Jur. ,374. 

What Is AetionaMi.]— Trespass lies for or.igin- 
ally throwing a squib, wlilclu after having mm 
thrown akuit In . self-defence by other pemws, 
at last put out the pkin tiff’s eyt\ Se^^f %\ 
herd, 2 W. Bl. St2 ; 3 Wil«. K. B. 403. ' ' 

If one of two persons, ffghtlng, 'utilnteatslopaily 
strikes a thirds he Is hiiswe»bte for an assault, 
md the absence of hiteation be urged 


treasure trove. 

&ie CRIMIifAL LAW— COEONEli. 


TREASURY (LORDS OF), 

fil.fSee PUBLIC OFFICEE. 


TR^A^fRlSRiqOpNTY). 


223 


TRESPASS. 


226 


1 


in of damao'es. James y , OampMl, 

5Car/JlV372. ^ ^ - 

Tliro\riiiS’ water on a person is a battery, Fur- 
V. N. 564 ; 8 A. & E. 602 ; 7 

L 3 Q. B. 228. 

Where A. threw a stick, which struck the 
Dlaxntilf, but it did not appear for what purpose 
the stick was thrown Held, that it was fair to 
coiicWc that the stick was thrown for a proper 
purpose, and that the strikino'of the plaintiff was 
ail accident. Alderso/i v. Wa/stell, 1 Car. k K. 

*^'^A policeman ])revented a member of a society 
from entering the society's room ;~Held, that 
if the policeman was wholly passive, and merely 
obstructed the entrance as any inanimate object 
would, this was not an assault by the policeman. 
Jones V. W I/lie, 1 Car. A K. 257. 

A person cannot justify giving another into 
custody for merely laying hamis on him to attract 
his attention, provided it is not done hostilely. 
Cowaml Y. Baddeleij ^ 4 H. A N. 478 ; 2b L. J., 
Ex. 260 ; 5 Jur. (N.S.) 414 : 7 W. R. 4G6. 

Detaining a ].)crson after the detainer has 
ceased to be lawful is actionable. Trespass, and 
not case, was the iiroper form of action in such cir- 
cumstances. Mar/ nay v. Fust, 5 Q. B. 381 ; D. & 
M. 652 : 7 Jur. 1116 — Ex. Ch. 

*Tres})ass will not lie against a plaintiff who, 
without notice, takes a defendant in execution 
for a debt in respect of which the latter has been 
discharged under the Irish insolvent act. ^ But 
if the plaintiff maliciously sued out the writ he 
was liable to an action on the case. IJwaH v. 
Joncs^ 3 D. & L. 252 ; 14 M. & W. 774 ; 15 L. J., 
Ex. IS. 

Threats.]— Riding after a person, and obliging 
him to run awmy into a garden to avoid being 
beaten, is an assault. JIartin v. Sliopjree, 3 Car. 
■.'&:.P.'373. 

A. was advancing in a threatening attitude with 
an intention to strike B., so that his blow would 
have almost immediately reached B. if he had 
• not been stopped -.—Held, that it was an assault 
in point of law, though, at the particular moment 
when A. was stopped, he was not near enough 
for his blow to take effect. Stephens v. Myers, 4 
Car.&P. 34h. _ ^ 

A declaration stated that the defendant as- 
saulted the plaintiff, and also then presented 
a pistol, loaded with gunpowder, ball and shot, 
at the plaintiff, and threatened and offered there- 
with to shoot the ]>laintiff, and blow out his 
brains.” It was proved, that the parties being 
on board a ship, the ^iefendant (who was the 
captain) %vent into his cabin, and brought out 
a pistol and cocked it, and presented ^ it at the 
plaintiff’s head, saying, that, if the plaintiff was 
not quiet, he would blow his brains out : — Held, 
that if the defendant, at the time he presented 
the pistol, used words showing that it was not 
Iiis intention to shoot the plaintiff, this would be 
no assault. Flake v. Farnard, 2 Oar. & P. 626. 

But a threat to shoot a person, coupled with 
the act of presenting a loaded fire-arm at him, 
although it is half-cocked, is, in law, an assault, 
OskonwY. Veitek, 1 .F. &F. 317. 

The plaintiff being in the defendant’s work* 
shop, and refuvsing to quit when desired, the de- 
fendant and his servant surrounded him, and 
tucking up their sleeves and aprons, threatened 
to break his neck if he did not go out, whereupon 
the plaintiff, apprehensive of violence, departed : 

, r-'Held, an assault, 13 C. BJ 

Toil* XIV* ^ 'k'' , : , ■ ' " 


SoO ; 1 C. L. R. 746 ; 22 L. J.. 0. P. 201 : 17 Jur. 
190 ; 1 W. R. 413. 

To Person and Goods — Same wrongful Act— 
Estoppel.] — Damage to goods, and injury to the 
person, although they have been occasioned by 
one and the same wrongful act, are infringe- 
ments of different rights, and give rise to 
distinct causes of action ; and therefore the 
recovery in an action of compensation for the 
damage to the goods is no bar to an action 
subsequently commenced for the injury to the 
person. Frunsdeti v. Humphrey, 53 L. J., Q. B. 
476 ; 14 Q, B. D. 141 ; 51 L. T. 529 ; 32 W. K. 
944; 49 J. P.4— C. A. 

Injury to he Actionable must be Wilful or 
Kegligent.] — To maintain an action for injury 
to the person the injurious act must be wilful or 
the result of negligence. Holmes v. Mathei\ 
44 L. J., Ex. 176 ; L. R. 10 Ex. 261 ; 33 L. T. 
361 ; 23 W. R. 864. S. P., Stanley v. PowelL 
60 L. J.. Q. B. 52 ; [1891] 1 Q. B. 86 ; 63 L. T. 
809 ; 39 W. R. 76 ; 55 J. P. 327. 

The defendant’s horses, w^hile being driven by 
his servant in the public highway, ran away, and 
became so unmanageable that the servant could 
not stop them, but could, to some extent, guide 
them. The defendant, who sat beside his servant, 
was requested by him not to interfere with the 
driving, and complied. While unsuccessfully 
trying to turn a corner safely, the servant guided 
them so that, without his intending it, they 
knocked down and injured the plaintiff, who was 
In the highway. The plaintiff having sued the 
defendant for negligence and in trespass, the 
July found that there was no negligence in any 
one : — Held, that, even assuming the defendant 
to be as much responsible as his servant, no 
action was maintainable ; for since the servant 
had done his best under the circumstances, the 
act of alleged trespass in giving the horses the 
direction towards the plaintiff was not a wrong- 
ful act. Holmes Y. 3Iather,svc^m. 

Committed Abroad.] — It is no bar to an action 
in this country for an assault and false imprison- 
ment committed by one Englishman upon 
another at Naples, that by the law of Naples, no 
proceeding to recover damages for the trespass 
could be maintained by the plaintiff' until after 
the defendant had been found guilty, and con- 
demned by the criminal tribunal at Naples, 
before which he had been arraigned in respect 
thereof ; nor is it any bar to such action for the 
assault that, by the law of Naples, damages in 
respect of it could only be recovered in one par- 
ticular form of proceeding, ’which haci been 
commenced and was still pending. Seott v. 
Seynuniv (Lord'), 1 H. & C. 219 ; 32 L. J., Ex. 61; 
9 Jur. (N.S.) 522 ; 8 L. T. 511 ; 11 • R. 169— 

Ex. Ch. 

Injury caused by Animals — Liability of 
Owner.]— The plaintiff, a labourer, was digging 
a hole in the garden of a house adjoining that of 
the defendant. A low wall belonging to the 
defendant divided the gardens. While the plain- 
tiff was at work at the bottom of the hole a dog 
belonging to the defendant, going over land 
belonging to third persons on his way to the 
defendant’s garden, leaped into the hole, and,' 
failing on the defendant, injured him severely 
Held, that as the dog v?as not shown to be mis- 
chievous to the knowledge of the owner, no 
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TEESPASS. 


1 I ,'.n,icA--Tlwthpl)realdii£iof rliewiiElows. Peacoch 

action would lie either for trespass or any breach ^ W. R. 13R 

8:uuls,^v.Teape,5l^.^.2hi. ,• •/- ' 


<)L CIUL'V. -T « 1!... rrt 

1 Tramway in Defective Condition Tramcar 

Animal ferge natnrae---Lia'bility of Owner : and Injuring Person.]— A 

Scienter.] — A person who keeps an_aninial not company was aurhorised by statute to 

belonoino' t^o that class which, according to the by steam along a highway. Owing to 

experience of mankind, is not dangerous to man, defective state of the line, a tramc^ir, while 

keeps it at his own risk; he is therefm^ liable a stcam-miginc, went oft the 

for injuries caused by such line and injured the plaiutift. who was 

elephant), and his liability is not affected by his :-Held, that the detendants statutory 

iniiorance of its dangerous character. could not be taken to aiiThoiibC the lun- 

PeoplPs PdUee Co., 59 L. ! niiig of tramcars along the higdiway upon a 

-A -rx xx.xx . oQ w T? 7n/^ • T. P. 181 — v^. A. 1 , ('‘oiuhtioJi : Ihut. the 


People'i 
Q. B. D 


Palai'R Co., 59 I 
258.: 38 W. E. 706 


( ) B I) 258 : 38 AV. E. 706 ; 55 J. P. j ti'citnwav hi i. ^ . 

s' P , V. Harrk, 1 F. & F. 92. bee also behi,:r flefoctive, the detendants. lu vuu- 

.l}>,// V. Bunlett, 9 Q.B. 101 ; 16 L. J., Q. B. 64 : traracar on the li’fediivay. were dmn- 


defective condition : that, the 


10 jur. 692. j Hii. uuiiiivvjLu.t cuv/i. , , _ i !! 

. 1 t4= dants were liable as for a trespass in respect of 

Parish Officers Cutting Pauper’s Hair.]— it oeeasioiied to the plaintitf by their 

parish officers cat off the hair of ^ \® immediate action. 

poor-house by force, and Tniimciin« CK 58 L. .p Q. ^• 

pauper, this is an assault ; and if f'’ “f *g 17 ; 37 W. E. .582 ; 5:5 J. P- o94— C. A. 
of de^Tadation, and not with a view to clcanli- ,iiitii 4- 

ness will be an aggravation, aiid go to Trespass.]— A sailor, who had lodged t'sr 

increase the damages. Fordo v. Slihiner, 4 , weeks at a public-house, and a.so received 

f'ai & P 239. I advances of cash from the person who kept it 

1 having been paid his wages in the presence ot 
Medical Examination— Evidence of Non-Con- , father of the publican, went to the uouse ot 
sent or Coercion.] — For a female sorvaut to ^ latter, and drinking some became 

succes^jfully maintain an action against her | p^t^xicated anil fell asleep. The father of the 
mistress and a medical man for an assault upon , in bis sons preseneex desired a young 

her consisting of an examination of her person , ^^,^^-^^11, an acquaintance of tne sailor, to take 
bv kich medical man on the instriictioiis | the money out of his pocket, which she did, and 

rdaintift’s mistress; the plaintiff must show tlmt 1 table. It was 13/. l / .v. bd. fdie 
w .'-.a Ktt nr ha,rl reasonable i. a-,,,..,, ,,r., .ah/I ^Mid he would kesen it till 


nino’ their tramcar 011 the higliwiy. wm*e doing 
an mdawful act; and, therefore, tliat the defen- 


Inctaiitlv submlltecl to ner imstican o morning. Alter iiiis, uv 

was held that the plaintiff failed. a pound in sih'er was given to the young woman 

Pradddl 50 L. J., Q- F. 448 ; 44 L. T. obO ; -9 money, and the next lnomillg^ on his 

W R 366 ' 45 3* F. 520 — C. A. aiiplving for tl;e remainder, ho was offered amt 

'in'evaminatioii by medical men, in pursuance balance, after dolncting wUai 

..4! ^ ....^rriefrn+p of the nersoii ot a , tUo AnVhh-.fm ■ — Relththat a ioint action 


of an order of a magistrate, of the person ot a 
female, in onstoly upon the charge of f o^;" of trospa-ss wi 
incr the birth of her illegitimate child, c^tistitutp publican and n 
arfassault. J.{/new v. Jolmn, 13 Cox, C. R. b-o. to j-eco 


some copper as the balance, a'liter net me uag Avuct.. 
he mvecl the publican Held, that a joint action 
of trespass wn.s maintainable against both tlie 
publican and liis father, and that the sailor ^was 
entitleil to I'ocover the win 60 amniiiit taken in *111 
him, without anvother deiluction than that of tlie 
pound afterwards given to the woimiii. Poddo'l 
V. Pnftrr, -8 Car, k R. 33 1. 


Communication of Disease by Sexual Inter- afterwards given to tne woman. Poddr i 

course.]— The communication of venereal disease jiuftrr. -8 Car, k R. 337. 

ha; — Evidence of Statements by Defendant 
f^^S^^Alimtqrv - and consent to the intercourse i after Trespass.]— It (soinpct cut tor the jnir 1i> 
„;j.;„Ail bv the fact that it hiis been in- consider the wurils wlticli tlie dclendam 
th\w<drAv&fid^^^^^ subsequently to the trespass, ut c.mnng to the 

conclusion whether he was a 30ml trespa.-ser 
^ diohS isunAistainable. Srq.Y. Bemiett with those, actually comnnttmg the ]]Ustdoel. 
a F d" Osr® S CIS Cox, v. iVyer.g .<cou (N.n.) 60 , : jr. 

C '4 ikingn sM, anil held not to apply to , & AI. :3.-,4 : 4 .Man. & G. 48 : I L .1 . Id. 

^ V. Shine, 4 L. R., Ir. 1 A party, conslsiing ul ilic deicmlmit am 

54 ' 4 0 X C C 145. ^ i othe-us, hired for a day's excursion a carnage and 

2b8 , 14 C’OX, O. u. i't . postilhoiis. win) were Hie 

Tmbilitv of Candidate at Election— Acts of j servants of the owner of the horses, i jw dcieu- 
Mob 1— i^candidate for election as member ofuiant rode upon the box. ilie ptKtilhons. ai 
Slameut was accompanied through a b^ough j encioavouring m tercc 

bv a crowd of pereons forming a procession lu carriages, overturned a gig and mu loiisls inpo I 
honour The windows of certain houses, the plaintiff, who was in the gng. j ljc ihlei - 
belonSig to members of the opposite political hant, at: the time and aiterwards, lield bnn^elf 
tmrty*^ were broken by the mob in their course; out as responsible tor the acculeur, and u-hil 
Ind^he staiiding up* in ateamage, waved Ins j expressions showing that he had a eontio! o\ u 
g'k hat in.’the air* but with nodiiteutlon of en- j the postliliuns at the time it Imppenal ♦ Hi id, 

^ tjjel].,. acts’ of violence,- and that he was liable in I resiuis'i. J b. 

■lA,; Evidence of Authority to ComMit.]-On the 

trial, in an action for .wault. the pkiatitf '■ 

■ ^ iindcr the uroved that he was present in the gallery of ii 

W hall whore there was a meeting eonveed ^ 
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l>v Eienibeis of an association, and that the de- 
fcnhanr acted as chairman. There was an inter- 
}‘iij)tion in the gallery near to the place where 
the plaintiff was standing, upon which the de^ 
fcndant said, *‘1 shall he obliged to bring those 
men to the front who are making the disturb- 
ance. Bring those men to tiie front.” The 
ihaintiif was making no disturbance, but, accord- 
,1 to his statement, he was seized by a man 
with a -white ribbon in his coat and two police- 
men. and dragged over some benches to the front 
nart of the gallery, and thereby injured. There 
was nothing to show the position or duty of 
1 hose w'ho seized him, or whether any instructions 
as to keeping order Imd been given them by 
the def ein lant, before the act complained of : — 
Held, that there was not evi< lence of any liability 
on the paid of the defendant, as there was not 
the oi'dinary relation of master and servant 
’oetween him'and those wdio assaulted the plainti ft ; 
but only a partieular direction as to a particular 
matter, and that the words used by the defen- 
• liant did. not authorise the officers to act upon 
tlieir judgment as to who were the persons 
makim>' the disturbance. L'naa.s v. 3Iasoii^ 44 
L. T. Ex. 145 ; L. E. 10 3^x. 251; 8B L. T. 13 ; 
■23 E. 924. 

Evidence of Son Assault Demesne.] — In an 
action for an assault it is competent to the de- 
-fendant to give evidence of an assault by the 
yilaintiff, without a plea of son assault demesne. 
Syers v. 2 0. B. (N.S.) 43S. 

Defendant guilty of Excess.] — Whore 

the defendant pleads tliis plea, the plaintiff 
may, under a replication joiniug issue on the 
plea,^ and without i’oy,)lying excess, show that 
, -although he struck the first blow the defendant 
was giiilty of excess. Dean v. Taylor, 11 Ex. ()8. 
But see contra, Dimmer v. Illmmer^ l(> L. T. 238. 

Damages — Assault—Eorcible Expulsion from 
.House,] — Pending a negotiation for an assign- 
ment of a lease, A. was let into possession of the 
lu’emises as tenant of some kind. The negotiation 
•going off, B. (the landlord) demanded the key, 
4 ind wrote to A., telling him that he never in- 
tended to let him into possession, and A. refusing 
to g;o out, B. entered, and forcibly expelled him 
and Ins ftunily, in the doing of which the plain- 
tiff aixl his wife were assaulted : — Held, that al- 
though the plaintiff was entitled to recover 
damages for the assaults, he ^vas not entitled to 
•damages for the expulsion ; his tenancy being 
at the most a tenancy at will am.! that having 
been properly determined. Pollen v. Brewer 
(.5 B. (N.8.) 371 : h Jur. (N.s.) 509 ; 1 L. T. 9, 

Evidence in Mitigation of Damages.] — In an 
action, for an assault, though the defendant has 
not p.kadecl a justification, he may extract evi- 
■ deuce in mitigation of damages in the cross-exa- 
mination of ti:ie plaintiff's witnesses. J/oore y. 
Adam^ 2 Chit. 198. 

A. having written a novel, B. published a libel 
■on A. in the form of a critique on the novel, for 
which A. bea;t him ; B. brought an action for the 
■•assault, and A. a cross action for the libel: — 
Held, that, in the action for the a.ssault, the libel 
might be given in evidence in ^ mitigation of 
’damages, although it was the subject of another 
action ; but that being so, the defendant ought 
not to derive much advantage from it mdiminish- 
■’ing the damages., Prm&r v. Berhky^ 7 Oar* &'■ 
F; 621 : 2 M. ife-Eob. ^ 

' ■ , y- 


2. When Indictable. 


The judge is bound to try the issues on the 
record, and ought not to nonsuit if it a})pears 
on the evidence that there has been a felony i]i 
relation to the subject-matter of the dispute and 
the offender has not been prosecuted to convic- 
tion. IVelh V. Abraham, 41 L. J., Q. B. 300 ; 
L. K. 7 Q. B. 554 ; 26 L. T. 326 ; 20 W. R. 659. 

In an action by a woman for assault, on licr 
stating that the assault for which she sued was 
immediately followed by a ra])e the judge non- 
suited her : — .Held, rightly. IVelloah v. Con- 
stantine, 2 H. & 0. 146 ; 32 L. J., Ex. 285 ; 9 
Jur. (N.S.) 232; 7 L. T. 751. At nisi prius, 2 
F. & F. 791. And see, further, CilliMiNAL Law 
(^Felony'). 

Where there has been criminal intercourse in 
a case of seduction of a servant, acconi[)an.ied, in 
the first instance, witli some degree of violence, 
an action is maintainable for an assault. Des- 
borough v. Holmes, 1 F. & F. 6. 

The objection that there has been no prose- 
cution cannot be taken by plea. Osborn v. 
OiUett, 42 L, J., Ex. 53 ; L. E. 8 Ex. 88. 

In order to constitute an assault and battery 
punishable by the criminal law, the act com- 
plained of must be <lone with a hostile intention. 
Coward v. Baddeley, 4 H. &z E. '478 ; 28 L. J., 
Ex. 260 ; 5 Jur. (N.S.) 414 ; 7 W. E. 466, 

3. In Self-defence. 

Posture of Defence.] — If A. comes up to 
attack B., and B. puts himself into a lighting 
attitude to defend himself, this is not an assault 
by B., and will not, in action by B. against A. 
for assault, support a plea by A. of son assault 
demesne. Jforlarty v. Brooks, 6 Car. & P. 684. 

Excess.] — Upon issue taken on a plea of son 
assault demesne, it is necessary to }>rove an 
assault commensurate with the trespass sought 
to be justified. Deere v. "Taylor, 4 In. & M. 470 : 

1 H. ivW. 15; 4L. J., K. B. 74. 

A. seized the bridle of the horse on which B. 
was riding : — Held, that B., after a requ< 2 st to 
desist, was justiffed in striking A. with his 
riding whip, using no more force than was 
necessarv to obtain his release. Doive v. Hate- 
liAm, 1 F. & F. 91. 

A declaration stated, that the defendant 
assaulted the plaintiff, and wrenched a stick from 
his hand, and with the' stick and with his fists 
gave the plaintiff many violent blows. Flea, 
as to the assaulting the plaintiff with the stick 
and his fists, son assault demesne : — Held, after 
verdict, that the plea sufficiently justified the 
battery with the stick as well as tlie assault with 
it. Blunt V. Beaumont, 2 C., M. & E. 412 : 4 D. 
P. 0. 219 ; 5 Tyr. 1100. 

4. Defence of Possession op House on 
Land. 

Extent of Justification.] — Molliter inanus 
imposult is an answer to the battery. Titley v. 
Foxall, 2 Ld. Ken. 308. 

An assault by a man in defence of his pro- 
perty is justifiable. , Alder mn v. Waistell, 1 
Oar. ^ K. 368. ' , , , , 

also is an > assault to prevent the plaintiff 
endeavouring forcibly to break and enter the 
defendant’s close. ' Wearer v, Bmh, 8 Term 
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TEESPASS. 

o tm-n the from and out of 
. where she station, it is a good justrh 
er repeated tiff came into the plaintift 
nee several disturbance, and assaulted 
Y Hill, 8 others there, whereupon th' 
Hortlitcood, plaintifl: in charge to^ a co 
him to remove ana^ aa 
iustifiable to strike according to law 
with a truncheon. 311 ; 1^ L. J-, Q- h. lo , i 
M. & H. 237 ; ,spc Malicious Pik 


But it is not iustifiable. In onler ' 
plaintiff out of the defendant’s house 
continued against his will, to strike i 
blows, and with great force and vioh 
times' knock her down, (rregonj 
1’erm Hep. 299. And see Jolimon v. 

1 Moore, 420 ; 7 Taunt. 689. 

Nor in such a case is it 
and wound the trespasser 

V. 2 M. & • ^91 

In Defence of Easement. an action for- 
to Leave.! — Before a throwing vnter over the plaintiii's apartment 
1 and turned out of church ^nd herself, it is no plea that the jilaiiitiii was_ 
Hi to retire. Ballard v. engaged in obstructing an ancient windovv ot 
the defendant's house, and that the detendant 

a house with force and threw water over her to prevent it. Sim])soH Y,. 
'liosc house is entered may 4 Taunt. 821. 

him out (using no more force . , li. t V 

■ithout making a previous Evidence— Possession.]— Assault bj- a master: 

t; but if the person on his servant. Justification of molliterinaiiu& 
•equesb is necessary before to remove him from a house of which tlie 
Tullciij Heed, i Car. A master was possessed: — Held, that eMdeiice of 
Broiv?i, 51 L. T. 746. another servant of the defendant having the 
key to let himself in to work, nobody living^ nii 
declaration alleged the house, is sufficient evidence of the ckfen- 
ed the plaintiff, and Want’s possession, as against the plaintift, ^^to- 
lim about, and struck support the plea. HiU v. Davis, 2 Gar, & 1 - 3o. 
of which he was hurt in an action for assault and battery, the de- 
wounded, and^^kr continued for a long time, fendant justified on the ground that he was pos- 

^ ’ Plea, that the plaintiff, with sessed of a dwelling-house, into which the piain- 

and with a strong hand, and tifi: unlawful entered, and was making a noise 
Ta-drist the will of the defendant, did imlavv- ^nd disturbance therein :-—Hehl, that this plea 
f&y lireak open the gate to the defendant s not supported by proof that the detendant 

closl and in breach of the peace did thereby held tvvo rooms in the house in question, anc^ 
atteinpt forcibly to enter and unlawfully trespass tlie plaiiitifi:, who was landlord of tlie llou^e, a d 
umm the close, ^ the defendant being heptthe key of the outer door had uulawti y 

his close during the attempt, defended his eome into them, and made the disturbance conir 
nossessionr and resisted such attempt ; and, plained of. HonH' x. JJgkes, 
because he could not successfully resist without, U, 41 g : g L. J., Lx. 73. 

in a slight degree, committing the trespasses, . , j. v’ 

he did a little unavoidably commit the trespasses, SMre Hall.]— By a private act a shirt 

Sn- no mmeoessary force :-Hekl, that the ^all was vested in the justices ot the peace lot 
tresSiSS on the part of the plaintiff being alleged county, in trust to allow courts ot justice ti 
bv the plea to he forcibly made, the justification gjt there, and to permit and suffer it to be useu 
was sufficient, though it was not alleged that fbe g^^ich other pubim purposes as a major pa it oJ 
nhimtilf had been requested to desist. Jolinn- justices in sessions sriould direct, ilie oai 

\om v MnnU. 8 Q. B. 197 ; 15 L. J., Q. B. 70 ; alwaj-s been used for the holding ot tlu 

10 Jn!:il county musical festivals : bnt there iwis no ovt 

dence that the justices had under the act sc 
After Trespass to Land.] — A person on whose qpected it to be used : — Held, that the stewards 
land another has committed a trespass, merely qI those musical festivals lu id 

bv coming upon it, and is going away, has no possession of the hall that they might jusnty t hi 
xi^ffit to seize and detain him in order to compel turning out an intrudej'. Ihomus v. Jiarsk,, 
Lie nddress. Ball v. Anien, 4 r . A pni. F. 596, 


Ejecting — Eeques 
person can be assaulti 
he should be requesi 
Bond, 1 Jur. 7. 

If a person enters a 
violence, the person wh^ 
justify turning Id- 
than is necessary), vv 
request to him to depart 
enters quietly such a re— “ 
he can be turned out. 

P. 6. See also Scott v. 

Eeqnest to Desist.]- 
that the defendant assj 
seized, shook, and dragg' 
him many blows. ’ 

to wit, one week, 
force and arms, 
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6. Other Justifications. 

Order of Parlismejit.] — To a claim for damages 
for an assault conun ilted on plainti:®, a member 
.of parliament, whilst attempting to enter the 
house of commons for the purpose of taking 
his seat, the defendant pleaded in justification 
thereof that the house had previously resolved 
.and ordered that the defendant (one of its 
officers) should remove the plaintiff from the 
house until he shoiihl engage not ^further to 
.ilisturb the proceedings of the house/’ and that, 
dieting in pursuance of such order, the defendant 
resisted and removed the plaintiff : — Held, on 
demurrer, that the |>lea was good. Bnidlangh 
v. Enlduu d7 L. T. 618 ; 81 W. R. S65. 

Correcting Pupil,] — A music-master of a 
-catlietlral is not justified in even moderately 
.beating a chorister for singing at a catch club ; 
’.though such singing might be injurious to his, 
performing in the cathedral. JVewman v. Ben- 
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/Iiii)ne,s v. Bugge, 1 El. &; Bl. 782 ; 22 L. J., Q. 
B. 301 : 17 Jur. 1095. 

By an agreement between A., the owner of a 
.field, ami a committee of a cricket club, A. 
agreed to let, and the committee to hire, a close, 
to be used as a cricket ground by the club, and 
for that purpose only; the tenancy to be de- 
terminable by notice in writing at the end of 
any season, declaration for an assault. Plea, 
jnstitication. in right of the possession. Replica- 
tion, that tlie plaintiff and the defendant were 
jointly po.ssessed Held, that proof on the part 
■if tlio plaintiff of the agreement, and that the 
plaintiff and the defendant were both members 
•of the committee, proved the issue. Ib. 

Attempt to Eject.] — If the defendant 

})leads that the plaintiff was making a dis- 
■turbance in the defendant’s public-house, and 
tliat, the plaintiff refusing to depart, the defen- 
dant laid hands on him and turned him out, this 
:j.)lea is pi-ovcd, if it is sliown, tliat, in consequence 
■of the plaintiff refusing to go, the defendant 
■assaulted him, w-ith a view of turning him out of 
the house, though in fact the defendant could 
not succeed in actually turning the jJaintiff out. 
Jloy'utrtg v. Broolia, 6 Cai'. A; Ih 684. 

5. Defence of Possession of Goods. 

What Justifiable.] — An owner of goods (or his 
:servants acting by his command) wiiicli ai'e 
wrongfully in possession of another, may justify 
;an assault, in order to repossess himself of them, 
.no urinecessarv violence being used, Blade^i v. 

10 C. B. (N.S.) 718 : 30 L. J.. 0. P. 317 ; 
7 jur. (N.S.) 1289 ; 4 L. T. 551. 8. P., Bex v. 

mton, 1 M. & U. 107. 

To an action for an assault and battery, the 
defendant pleaded t].iat the plaintiff seized tlie 
defendant's horse and gig, and was driving them ; 
away, and dispossessing the defemlant of them, 
.and' would, in breach of the peace, have dis- 
possessed him of them ; wherefore the defendant 
defended his possession, a,ud resisted the plain- j 
tiff'.s endeavour, and in so doing committed the 
.a.ssault : — Hehl, that evidence which showed 
that the plaintiff scizetl the defendant’s horse 
for the purp<.).se merely <)f obtaining his name 
.and addre.ss, did not support the plea. Crtnjlard 
V. dforria^ 3 Ex. 605 ; 18 L. J., ,Ex. 297. 


nett^ 2 Chit. 195. See VTinteyburn v, Brndim 2 
Car. & K. 16, 

As Master of Ship.] — Action for assaulting the 
plaintiff and putting him in irons, and imprison- 
ing him. ^ Plea, that the defendant ^'as com- 
mander of a ship of war on the high seas, and 
that the plaintiff was steward of the ship, and, 
as such steward, the servant of the defendant, 
and had access to the defendant’s cabin, and the 
charge of the defendant's goods there ; t]]at 
monej^s of the defendant had been feloniously 
stolen out of a desk in the cabin upon two 
occasions ; and that the defendant, havijig good 
and probable cause of suspicion, and suspecting 
the plaintiff to be guilty of or concerned in the 
stealing of the moneys, did, as commander, put 
him in irons, and so detain him (the same being 
a reasonable mode of detainer) until he could 
examine into and investigate the circumstances 
of suspicion against the plaintiff according to 
law : — Held, that the plea showed a sufficient 
justification. Bnmgliton v. Jachson, 18 Q. B. 
378 ; 21 L. J., Q. B. 265 ; 16 Jur. 886. 

Held, also, that the putting in irons must be 
taken to be a reasonable mode of detainer ; and 
that if there wms excess in the mode of detainer 
the plaintiff should have new assigned. Ih. 

As Marshal Keeping Order.] — One of the 
marshals of the city of London, whose duty it 
was, oh the day of a public meeting in the 
G uildhall, to see that a passage was kept for the 
transit to the cari’iages of the members of the 
corporation and others, directed a person in the 
front of the crowd at the entrance to stand back, 
and, on being told by him that he could not for 
those behind him, struck him immediately on 
the face, saying that he would make him: — 
Held, that in so doing the marshal exceeded 
his authority, and that he should have confined 
himself to the use of pressure, and should have 
waited a short time to atford an opportunity for 
removing the party in a more peaceable way. 
ImasLyrt\\Co^e^oOiM:.^l\dM, 

B, TO la:nds. 

1. Right to Eject Trespasser. 

Use of Eorce in Ejecting,] — Where a person 
has gained possession of property, but has no 
' title to it, being in fact a trespasser, the rightful 
owner is entitled to use foj’ce in ejecting him, so 
long as he does him no personal injury. Scott v. 
Bnrwn^ 51 L. T. 746. 

2. Action foe, Generally. 

Balloon passing over Land.] — Quaere, whether 
it is a trespass to pass over land in a balloon. 
Memioii V. liaH^ 6 B. &; S. 249 ; 34 L. J., M. C, 
87 ; 11 Jur. (N.S.) 602 ; 11 L. T. 733 ; 13 W. R. 
406. 

Trespasser ab initio.]— The act by which a 
person is to be deemed a trespasser ab initio 
mxist .of itself be a trespass. No abuse of an 
authority ' originally lawful will render Iiim 
liable to an action of trespass unless a sub- 
stantive trespass be committed in the course of 
that abuse. Shmdaud or SlwTtlaml v. G-orxtt, 

^ B. & C, 485 ; 8 D. B, 2o7 ; 4 B* 4* (O.S.) 

29 R.-R. '294. \ 
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EigM to Vertical Column of Air.] -- The 
owner of two contiguous houses in the city of 
London conveyed one of them to B. by a deed 
which correctl}' marked out on a plan the ground 
site of the house conveyed. Over this site there 
projected on the first floor a room of the owner’s 
house, w’hich was supported by the other house : 
— Held, that the right to the vertical column of 
air over the projection was determined by the 
ground site, and hence belonged not to the 
ovnier, but to B. Corhett v. IIUl, 39 L. J., Ch. 
547 ; L. B. 9 Eq. 071 ; 22 L. T. 263. 

Cutting Trees or Taking Minerals in Copy- 
holds.] — In an ordinary estate of copyhold the 
property in the trees and ininerals is in the 
lord, the possession in the copyholder. If a 
stranger or the loi'd cuts trees or takes minerals, 
the copvholder can maintain trespass. Eardley 
v. (rrau'vUJe^ 45 L. J., Ch. 069 ; 3 Ch. D. 820 ; 
31 L. T, 009 ; 24 W . E. 528. 

Eemoving or Defacing Tombstone.] — Trespass 
is maintainable for removing or defacing a 
tombstone, at the suit of the person who erected 
it or by his heir or representative. SjKumer v. 
JJo'ciD.ster. o Bing. 136 ; 10 Moore, 494 ; 3 L. J. 
(O.S.) C. P. 203 r 28 K. E. 613. 

Detention of Distress Damage feasant.] — 

Distress damage feasant may be taken for injury 
done to chattels upon the land, as well as to the 
land itself. x\il action of trespass is not main- 
tainable so long as the distress is detained. 
Eoseoe v. Eode/i, or JJods?t v. Moscoe, 63 L. J,, Q. B. 
707 ; [1894] 1 Q. B. 608 ; 10 B. 173 ; 70 L. T. 
450 ; 42 W. K. 445 ; 58 J. P. 368. 

Percolation of Water from Soil placed against 
Wall.] — A statement of claim alleged that the 
defendants deposited on, their land and against 
a wall of the defendants, adjoining the house of 
the plaintitf, a large quantity of soil, clay, Ac., 
thereby raising the surface of the defendants’ 
land above that of the land on which the plaiii- 
titfs house was built ; and that the plaintiff’s 
house was consequently injured by the percola- 
tion of water through the defendant’s wall 
Held, that the statement showed a good cause of 
action. Hurdmmi v. K. E, My, ^ 47 L. J., 0. P, 
368 ; 3 G, P. I). 168 ; 38 L. T. 339 ; 20 W. B. 
489— C. A. 

Entry to Eepair Defences of Port.]— To an 
action for entering the plaintiff’s close, called 
the manor of the defendant pleaded, that 
from time immemorial there lias been, and still 
is, a public port, jiartly within the manor, and 
also in a river, which has been a public and 
common navigable river from time immemorial; 
and that there is in that part of the port which 
is "Within the manor, an ancient work or erection, 
belonging to the port, necessary for the preserva- 
tion of the same, and for the safety and conve- 
nience of the ships resorting thereto ; that the 
work being damaged and in decay, it became 
A^ecessary tliat the work should be repaired, but 
that the plaintiff did not nor would repair the 
same, but wholly neglected so to do ; wherefore 
tho defenwnt entered and repaired it ; and a 
■ -vetdiot hating ^ been' found for the defendant 
■' Helds' 'that the plaintiff ' was untitled, to judgment, 
notwithstanding finding, lnMiuofi as it did 


I to repair after notice had beers given them fot 
I that purpose, or that a reasonable time for re- 
I pairing the same had elapsed, or that the defen - 
i dant had occasion to use that port : ami it was. 

I doubtful whether the ])iea would have ])eeu 
i good, even had it contained those allegatiruis., 
Erui^dale (^Eart') v. A'el,si)/i. 3 D. A B. r)5() ; 2 
B. A C. 302 ; 2 L. J. (O.s.) K. B. 28 : 20 B. IL 
363. 

Landlord Entering on Premises to Eepair.] — . 
A lessor who, in the absence of express power^ iis 
the lease, enters upon the demised premises re 
repair them on breach of the lessee’s covenant te 
repair, even though under a superior lease the 
lessor is liable to forfeiture for non- repair, and. 
though lie enters by leave of weekly snb-tonants. 
commits a trespass which will be restrained hy 
injunction. Stoclier v. Planet Bmldiwj Hov\eta, 
27 W. B. 877— C. A. 

Landlord removing Eoof of Tenant’s House on. 
Eefusal of Tenant to give up Possession.] — 'i'he 
plaintiff, who was tenant to the defendant of a 
cottage, wrongfully refused to give up ]iossessiou.. 
on the expiration of his tenancy. The defen- 
dant, who was desirous of rebuilding the cottage, 
obtained a justices’ order under 1 A 2 Tict. c. 74, 
requiring possession to be given up within twenty- 
one days. On the same day that this order was 
obtained the defendant sent some workmen to- 
remove the roof, and in the course of such re- 
moval, which "was effected without any personal 
violence, certain portions of the roof unavoidably 
fell on to the plaintiffs furniture in the room 
below, and damaged same. In an action for 
trespass and injury to the furniture : — Held, that 
the above facts disclosed no cause of action,. 
Jonm V. Eoley.GO L. J., Q. B. 464 ; [1891" 1 
Q. B. 730: 64 L. T. 538: 39 W. B. alO : o.L 

J. P.521. 

Distress — Agreement with Tenant as to its 
I Disposal— Default — Entry by Landlord, j — A 

i landlord who had taken some un threshed eurn a> 
[a distress for rent, agreed that the tenant should 
I thresh it out ami <.i!S|>ose of it in a particular 
I way. The tenant threshed a small <iuanrity.. 
and then left off : — Held, that after a rensonubie 
time had elapsed, it was nor a trespass for the 
landlord to enter the barn and thresh out the 
corn. lEiddledone v. Peartmn, 3 Ix. J. (O.s.) 

K. B. 43. 

— - Eemaining on Premises after Distress. ; 
has ceased to he Lawful.] — Trespass wjis tim 
proper form of action for contintnng on the* 
plaintiff’s premises to keep posscs>ion of goods 
distrained after the distress had eeascti to t)e 
lawful. Ladd v. Thnnam, 12 A. A E, 117 : 1 
P. A D. 9 : 9 L. J,, Q. B. 345. 

Trespass to Sub-Lessee’s Boxes and Stalls.]— 
The lessee of a theatre held it under a lease in 
which he covenanted not to convert it to any 
other use than for acting or performing uperris. 
or theatrical entertainments. He demlKCfti certain 
boxes and stalls to a .siil>-lessee, rcserviiig power 
of access for the purpose of repairing ; the sub- 
lessee covenantai only to use the mme for the 
purpose of viewing and hearing the operas and 
other entertainments. The underleases eont aimed ” 
covenants for quic?t cm joy men t* ffic lessee 
demised the theatre for a term of three iisontlw- 
for the purpose of holding rellgioiia meetings 
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To enable these meetings to be held, the stalls 
were covered with a fiooriiig, the division between 
th(- lx,)xes removed, and other temporary 
.structural alterations made; — Held, that a 
trespass had been committed by the lessee and 
])ere('Uis claiming' uiider him in thus entering 
upon the sub-lessee's boxes and stalls without his 
licence, and the conversion of the theatre for 
other than theatrical purposes was a derogation 
from tlie grant and n breach of the covenant for 
ouier eniovment. Laadvr v. dhodif, 44 L. J., 
Oh. 711 ; L. K. 20 Eq. 145 : 32 L. T. 422 ; 23 
W.’lh <506. 

Highway — Hightof Public.] — If a pei'sonnses 
the soil of the highway for any purpose other 
than that in respect of which the dedication was 
made, and the easement acquired, he is a tres- 
passer. ILivr'ewn v. llntland (JDulie)^ 62 L. J., 
Q. B. 117 ; [18931 1 Q. B. 142 ; 4 K. 155 ; 68 
L. T. 35 ; 41 W. It. 322 ; 57 J. P. 278— C. A. 

The easement acquired by the public is a right 
to pass and repass at their pleasure for the 
purpose of legitimate travel, and the use of the 
soil for any other })urpose, whether lawful or 
imlawful, is an infringement of the right of the 
owner of the soil, who lias, subject to this ease- 
ment, precisely the same estate in the soil as he 
had previously to any easement being acquired 
hr the })ublic. Ih. 

"in cases where a person tres[>asses on another's 
land, having done so frequently in the past, and 
having expressed an intention to do so in the 
future, the court has power under Ord. XXY. 
r. 5, to make a declaration that such person is a 
trespasser. Ih. 

Pishery — Arm of the Sea.] — Where in an 
action for trespass to a several tishcry the defen- 
dant pleaded that the locus in quo was an arm 
of the sea, and the plaintiff joined issue : — Held, 
that the defendant was entitled to succeed if it 
appeared that the locus in quo was in fact an arm 
of the sea ; and that if the plaintiff, admitting 
that it was an arm of the sea, still claimed a 
several fishery, lie was bound to set up his 
claim 111 a reply, Cncditm v. ColJevtf. 19 W. R. 
107. 

Special Custom.] — The plaintiff, wdiiio 

fishing for pilchards, had nearly encompassed the 
fish with a net, but the defendant, by rowing his 
boat to the opening, disturbed the fish and pre- 
vented the capture. The plaintiff brought 
trespass, and issues being joined on the plaintiff’s 
possession of tliefish. and bn the fish being his : — 
Held, that he wms not entitled to recover, no 
special custom of the fishery being proved. 
Yo%ng y. Iliekem, D. M. 592 6 Q. B. 606. 

In Inland Waters.] — In trespass to a 

seyerai fishery in an inhxnd lake at a place called 
I’enmore, the issue was whether the fishery was 
the several fishery of the plaintiff. The plaintiff 
gave evidence by documents of his title to a 
several fishery in" the whole lake and parol evi- 
dence of acts of ownership in portions of the lake, 
but not at Fenmore. The judge directed a 
verdict for the plaintiff : — Held, that it ought to 
have been submitted to the jury to say whether 
the plaintiff had a several fishery at Fenmore. 
Brutow V. Cormkun. 3 App. Gas. 641 — H. L. 
<Ir.) 

foxhnntlAg.]— A person is not justified in 


! entering the land of another against his will for 
j the purpose of foxhunting, Gvndnj v. Fdthaui 
! (1 Term Rep. 334) discussed. Paul v. Summuyv 
ha‘He,% 48 L. J., M. C. 33 : 4 Q. B. D. 9 ; 39 L. T. 
574 ; 27 W. R. 215 ; 14 Cox, C. C. 202. See also 
Baker v. Berkeley^ 3 Car. & P. 32. 

By Animal.] — The defendants’ horse having 
injured the plaintiff’s mare by biting and kick- 
ing her through the fence separating the plain- 
tiff’s land from the defendants’ : — Held, that there 
was a trespass by the act of the defendants’ 
horse, for which the defendants were liable, 
apart from any question of negligence on their 
part : — Held, secondly, that the damage to the 
plaintiff’s mare was not too remote. El Mu v. 
loftm Iron Co., 44 L. J., C. P. 24 ; L. R. 10 
C. P. 10 ; 31 L. T. 483 : 23 W. R. 246. 

An ox belonging to the defendant, and while 
being driven by his servants through the streets 
of a country town, entered the plaintiff’s shop, 
which adjoined the street, through the open 
doorway and damaged his goods. Xo negligence 
on the part of the persons in charge of the ox 
was proved : — Held, that the defendant was not 
liable. Tlllett v. Ward, 52 L. J., Q. B, 61 ; 10 
Q. B. D. 17; 47L. T, .546; 31 \V. R. 197; 47 
J. P. 438. 

Injury caused to Animal by Poisonous Tree 
on Boundary Pence — Liability of Adjoining 
Occupiers of Land.] — ^A person having a dan- 
gerous thing upon his land, and being under no 
obligation to fence against his neighbour’s cattle, 
is not liable for damages caused by the dangerous 
thing to his neighbour’s cattle when trespassing 
on his land. liyUoids v. Fletcher (L. R. 3 H. L. 
330) discussed and distinguished. Pontmy v. 
Noakes, 63 L. J., Q. B. 549 ; [1894] 2 Q. B. 281 ; 
10 R. 265 ; 70 L. T. 842 : 42 W . R. 506 : 58 
J. P. 559. 

Overhanging Branches of Trees,] — Where 
branches of a tree growing upon the land of one 
owner overhang that of another, the owner of 
the land encroached upon may, without notice 
to his neighbour, cut so ranch of the branches as 
overhang his land, provided he can do so with- 
out going on his neighbour’s land. Per Lord 
Macnaghten: Whether the law would be the 
same in the case of young trees or shrubs 
which might be transplanted, qusere. The 
owner of a tree cannot acquire the right fo]‘ 
it to overhang his neighbour’s land either by 
prescription or the statute of limitations. 
Lemmon v. Wehh, 64 L. J„ Ch. 205 ; [1895] 

A. C. I ; 11 R. 116 ; 71 L. T. 647 ; 59 J. P. 501 
— H. L. (E.) 

Porcible Entry.]— An attempt to eject by force 
a person having a legal title to land brings the 
pemon who makes it within the provisions of 
the statute against forcible entry, though the 
possession of the person having such legal title 
has only just commenced, though he may himself 
have obtained it by forcing open a lock,, though 
his ejection has not been made by a multitude ” 
of men, nor attended vdth any great use of vio- 
lence, and though the person who attempts to 
eject him may even set up a claim to the posses- 
sion of the land. v. Telford, 45 J., 

Ex. 613 ; 1 App. Cas. 414 ; 35 L, T. 69 ; 13 Cox, 
O.O.326-H.L.(E0 : ^ 

But damages cannot be recovered for such 
forcible entry, which is an indictable offence. 
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17 tain an action for trespass nor obtain an injunc- 
tion. Cooper V. Crahtree^ 51 L. J., Ch. 544 ; 20 
V., Oil. I). 589 ; 46 L. T. 573 ; 30 W., E. 57,9—G., A. 


L. T. 168 ; 29 W. B. 913; and Jones v, Foley, Other Obstacles.]— -Trespass is the proper 

ante, col. 236. remedy for nailing a board so as to overhang the 

In an action for breaking and entering a house, plaintiffs close. FleheHng v, lludd, 4^. Camp, 
the alles:ation vi et armis does not imply a forcible 219 ; 1 Stark. 56 ; 16 B. E. 777. 
entry. '^Ilarreg v. Bridgesjd D. & L. 55 ; 14 M. So, for the continuance of an act (as driving 
& 437 ; 14 'L. J., Ex. 272. B. P., Wright v. hold-fasts) for which trespass lies, and in which 

FvrroMg/tesJd O.B.6S5 ; 4 D.& L.[438 ; 16 L. J., form of action the plaiiitiif has before recovered. 
C. F. 6 .* £aiD7'e-ncfe Y. Obee, 1 Stark, 22, 

Entry on Land under Arrangement with polling down Inhabited House.]— Where a 
Beceiyer — Refusal of Equitable Owner to pQygg been unlawfully erected on a common, 
sanction Arrangement — Right of such Owner ^ commoner whose enjoyment of the common is 
to maintain Trespass.] — The defendant was let piteiTiipted by it may pull it down. Perr}f y. 
into possession of certain premises under an Mtzhoioe,^ Q. B. 757; 15 L. J.pQ. B, 239 10 

arrangement with the receiver of an estate for a 

tenancy for a term of years. The plaintifl:, who lg justified in pulling it down if 

had an ecjuitable interest in the estate, declined ■( 3 bej .0 persons in it at the time. Jh. 
to sanction any other than a yeaiiy lettiug, If a mere stranger erects a building upon land 
whereupon the defendant intimated that as he belonging to another, the owner of the land is 
could not get a lease he would leave, and he did j^ytitied in pulling down the building for the 
leave before he had been six months in posses- purpose of ejecting the intruder, and the fact of 
sion :-“Held, that he was not liable to the the latter being af the time in the building will 
plaiiititf either in trespass or use and occupa- ground for maintaining an actimi of 

tion. and semble, that he was not liable at nil. j ^j-^gpj^gg Buriingw Feed, 

Slope e v. Saonders, 29 L. J., Ex, 275. ! 11 Q. B. 904 : 19 L. J., Q. Ih 291 : 14 Jur. 395 . 

Mortgage-Default in Payment-Seizure by J , 4 commoner may pill down a buikling wrong- 
Agent.]-The respondent mortgaged a sheep run I ‘““f f P^ed upon the common an.l whicli pre- 
to the appellant. Ihe deed fi.xll no time fm- the ! excrci.sing his right as fully as lie other- 

repayment of the money, hut only stipulated : 'J’-'® '.'''"‘'’i (■’ n p”'- inAo 

that if the mortgagor shmild make default in . f S®- Ain 

gagee should be at liberty to enter. It appeared : /leclaratum a leged tliat the defendant en- 

frotn the oovenants in the deed that it wins the j 

intention of the parties that the mortgagor should ^ ’"fl® actiuilh inhabited hy t-io plaiiitili 

remain in possebion until default \vas made ; ! = and win st 

bnt there was no express stipidation to that , ^ ’® was yierem. ,uillen down anu do- 

effeot. During the abWee of the respondent s the dwelling- ioi se and the ti.xlnres 

the appellant sent an agent to the station with a *^^teieiii. .iiul assanlttd i.ie pl.nnnd t.ieiciii, 
demand in writing for repayment, which was ' ejected ami expelled linn and li;s tamilv 
served on the respondent’s wife, and in default ' *■ horetrom : .and seizep eoiivwted. and de,iroyed 
of payment the appellant’s agent immediately ^‘cuse. Jhe deiend.int 

took possession of the run and the sheep on it :-i entering, pulling down, and dc- 

Held, that as the respondent had no opportunity ‘hT®',”’ ®'“‘ •®®“- 

of iiKiiiiring into the truth of the agent’s state- ing the niatenals that he was entitle, 1 toeommon 
ment, there was no default which Justified the ^ over the land : iind because the house 

appellant in entering into possession and seizing wiongfully elected on the land, .so that with- 
thc property, and that the respondent was en- down he could not use or enjov t ho 

titled to siibstautial damages. v. ot pasture in so ample iniil beneficial 

52 L. J., P. C. 35; 8 App. Oas. 28.5; 48 L. t. : A’ '’’A' ' ‘‘'-’y Vl“'" '* 

<^ 21 ^ p 0 ^ i-i. done, he iieccssai'iiy ami uuavoidably coiiiiaitteu 

the trespasses, doiim no unnecessary darua A' * — 

Erecting Hoarding,]— Tlic plaintilf was the ; Held, that the }dc;i was bad, since tiic defendant 
owner in fee of a cottage, the defendant owned ■ was not justihed in ]uiliinp-({own theljuuse when 
some land immediately adjoining. The plaintilf the piaintih- and Ids faniiiy were hi it. deafen \\ 
alleged that the defendant had erected on the j Jo7ie,\\ 1 H. tk V. 1 : 31 L. J., Ex. 5u6f. Bee* rd^-o 
plaintiffs land a hoarding on poles in order to ' Jonejii v. Foley, nine, ctd. 23f>. 
block out the access of light to a window in the | 

cottage, and had in so doing committed a trespas.s. j Regaining Possession of Property.' — A man 
The plaintiff also alleged that the poles and ; is not jiustified in entering the cIohc uf am >t I aa , mo 
hoarding produced a rattling and creaking noise ; take awa^’' his own goods Vnul chattels which arc 
which w^as an intolerable nuisance to the plaintiff | in tliat close owing to some negligent m- wrimgfni 
and his tenants. 'The plaintiff claimed an in- act of his owm, Afitkony r. 8 Ihitg, I'sd ; 

junction to restrain the trespass and the nuisance. ’ 1 1\T. & Scott, 3(Ht ; I L. *J., G. Ih 8 i. 

At the trial it was proved that the cottage was in But if a party takes the goods of another, and 
the occupation of a weekly tenant of the plain- places them upon his own kml. the owner may 
tiff, who was not a party to the action, ’ There enter that land for the purpose of retaking tliem, 
was no evidence that the acts ' of the defendant ■without making hiirtsolf liable In trespass, 
had caused any ..diminution. of walue... .of, .or other Fatrkh w.Cohmeli^ 3 .M*. k .W, 483 .Ex* . 

injury to, .the reversion :-*'EeId, that .the poles 135. 

md hoarding not ‘being of siich a character as to | If A. wrongfully placi*s goocl.H In IbV bulltling, 
injure the reversion, the plaihtiff could not main- 1 B. may lawfully go upon A*‘s close adjoiiiliig the 
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l>ni](lii)g fov i he purpose of removing and deposit- 
iin^ the goods there for A.’s use, and trespass 
, , 1V1 }v ^ elausim 3 f regi t will not lie. Ilea v. Sheward 

To an action for breaking and entering a yard, 
tlie court allowed the defendant to plead that he 
went tliere for tlie purpose of viewing a mare be- 
to him, which had been recently stolen, 
.aiiff was tlicn in a stable within the yard. WeU 
'W Bearn 7 bcott (n.E.) 936 ; 6 Man. & G-. 1056. 

To prevent Knrder.J—A private person may 
h^stify breaking mid entering the plaintiff’s house, 
;md iniprisoning his person, so that he may pre- 
Vent him froni'’coniinittmg murder on his wife. 
Ilandeneh v. Baliev-^ 2 Bos. & P. 260 5 o It. It. 08/. 

Police Officer — Open House.]— A police officer, 
hearing a noise in a public-house at one o’clock 
•in the" night, entered the house, the door being 
,Qpon : — Held, that this was not a trespass, ite 

V, Smith: 6 Car. & P. 136. 

Authority of Agent to Commit.]— A local 
board employed B. to manage its sewage farm. 
He hatl general powers of management, and was 
not interfered with by the board. Thinking to 
alo good to the farm under his management, and 
to the neighbourhood, by widening and straight- 
■eninga stream, he cutawjiy the plaintiff’s land on 
the bank : — Held, that the board was not liable 
■for the trespass so committed, inasmuch as the 
authority given to B. was contined to the farm, 
and he was acting entirely beyond the scope of 
:3uch authority w!ien he went off the farm and 
damaged the" land. BoUnffh^vJie (^Lord) v. 
Sii'indoJt Xeto Toimi Loeal Boards 43 L. J., C. P. 
587 : L. E. 9 G. P. 575 : 30 L. T. 723 ; 23 

W. E. 47. 

Committed Abroad.] — An action for damages 
-for trespass to land situated in a foreign country, 
founded on a disputed claim of title to such land, 
■cannot be tried in the courts of this country. 
Brif.itih South Africa Co. v. Couqmnhia de 
7\Ioi‘amhiqueX7^ L. J., Q. B. 70; [1893] A. G. 
d02 ; 6 ll. 1 ■; 69 L. T. 604— H. L. (E.) S. P., 
BonBoii v. Matthews, 4 Term Eep. 503 ; 2 E. E. | 
448. See also The JI. J/oad/am, 46 L. J., P. 17 : 

1 P. D. 107 : 34 L. T. 559 ; 24 W. E. 650. 

In Pursuit of Game .] — See Game. 

Joint Trespassers.]— In a joint action the 
plaintilf should go for one trespass done at the 
•same time, in which all were implicated ; and if 
.he goes for a trespass done at a time when they 
were not present, he will not afterwards be 
allowed to go for one at a time when they were, 
.Sedley v. SutherUuKh 3 Esp. 202. 

But. where plaintiff proved a trespass on a 
, given day by three of four, but failing to im- 
plicate the "fourth in that act of trespass, 
abaiKioned it, and proceeded to prove a joint 
trespass by the four on a subsequent day : — Held, 
that he was at libert3’'so to do. Hojwr'Y. Harper, 
‘h'S fcJcott, 250 ; 4 Bing. (H.C.) 20. 

In trespass against several, if an}’' one siisp’s 
judgment by default, the plaintiff need onty give 
'eyidence to affect the rest ; and it is matter for 
the jury, whether the tres])ass proved is the 
:sanie as that eonfcsseil ; but the plaintiff cannot 
^ ,be no^^suiteii Jiar-rU y. Cowp, 483* - 

' Besoriptlon of Premises, j-^The word close 


includes as well the subsoil as the soil. Ouv v. 

5 G. B. 533 ; 17 L. J., 0. P. 162; 12 
Jur. 185. 

A declaration stated that the defciulant broke 
and entered lands of the plamti,ff, covered with 
water, being the bed and channel of the river 1’., 
and under the same, in the several parishes of L. 
and L., in the county of G.” : — Held, before the 
Eeg. Gen. T. T. 1853, that the declaration 
sufficiently described the locus in quo by name. 
Beaufort f Bulled) v. ViHaU: 7 Ex. 580 ; 21 
L. J., Ex. 204. 

The locus in quo should be designated by 
abuttals or other description, as it was at the 
time of the trespass, and not at tlic^time of the 
declaration. Himfreq v. A. X. IP. iih/., 7 Ex. 
325 ; 22 L. J., Ex.‘l49. 

A plea justifying a trespass, as comniitte<l in 
exercise of a right of way, is sufficiently certain 
as to the premises in respect of which the way 
is claimed, if it describes them as “a close in the 
parish,” &;c., and county,” &c., ‘‘ called B., witli 
lands thereunto adjoining ; and another close 
called M., and divers, to wit, two other closes 
next adjoining thereunto ; ” claiming a way 
from B. to M. and back, for the better use, 
occupation, &c., of B. and the lands adjoining 
thereto, and of M. and the adjoining closes 
respectively. Holt v. BaW: IQ Q. B. 990; 20 
L. J., Q. B. 365. 

A description of a close by two abuttals onl}^ 
is a sufficient description of the premises. X'oHh 
V. Inyamelh: 9 M. & W. 249 ; 1 D. (n.S.) 151 ; 
11 L. J., Ex. 1.5. 

The plaintiff’s close was described by abuttals : 
plea, seisin in fee in the defendant, and issue 
thereon. The plaintiff* is entitled to recover 
for a trespass done in a close in his lawful 
possession, answering to the description in tlie 
declaration, although the defendant also lias a 
close answering to the same description, Lem- 
priere v. Humphrey: 4 N. tk M. 638 ; 3 A. k E. 
181 ; 1 H. ik W. 170. 

The owner . of a close called Hall Close, 
removed an old fence, and added to his close a 
small slip of land adjoining a public road. In 
an action for an alleged trespass committed upon 
this slip of land a year after the iuclosure, the 
plaintiff, in his declaration, described the locus 
in quo as Hall Close : — Held, that it was well 
described. Broivnlow v. Tamil awn or T^^nlher, 
1 Scott (N.E.) 426 ; 1 Man. A- G. 484 ; 8 D. P. 0. 
827. 

Bankruptcy of Plaintiff.]— A declaration 
stated a breaking, entering, damaging the doors, 
hinges and locks, spoiling the _ grass and fruit 
trees, and exposijig the plaintiff's goods to sale 
on his premises, by means of which he was not 
only disturbed in the possession of his house, but 
prevented from carrying on his business, and 
i deprived of the enjoyment of his goods. The 
defendant pleaded, that, before action brought, 
the plaintiff became a bankrupt: — Hehl, on 
general demurrer, that, as there w-ere some 
causes of action included in the declaration 
which would not pass to the assignees, the plea, 

■ which embraced the whole, and was not 
addressed to any particular part of the declara- 
tion,. was substantiaHy bad. liogers v. Speme, 

1 Several Issues.]— In trespass (luare clausum 
I fregit, where thei^ are several issues, aiid amongst 
I them one on the plaintiff’s possession of the 
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close, theplaintifi has ^ apoeaJf on'tf cH^^cJrtTelS^ 

possession of the close. Fra v. .MonMcm, 2 dose to rat ^ 

M. ^ ii.ob. .iUti. pleadable to an action for breaking and 

X m « « n -c‘,,c.nn enterin^J’ tlic plaintiff's bouse, where the name of 
Jttstifioation— Separate Trespasses.]— Eieak- i,, piutioulnrly set forth in the 

ingthe doors and locks being not aggiaAation . p^ Jlarmi v. Br 'ijdqe^. 8 .D, & L. 5.') ; 

morelv, but a substantive trespass, distmct trora . j/ y j 272 -. 9 Jur. 759., 

the breaking an.l entering of a house, must be 2(il-Ex. tih. 

separately justified. Ourleiiis v. Laune, - ^ declaration alleged that the defendant, with 

Q. B. i;40. j. • f nrce and arms, broke and entered a lionse and 

To a declaration tor breaking and enteriiis ^ plaintiff, then in his actual possession 

plaintiff’s house, and taking and p Vf and occupation, and with force and arms ejecterl 

his goods, and converting them to the deteudant s ,nnhp-i£i; and his family from the occupation, 
use,- the defendant pleaded a jusbfica .on of ho f ‘“d to ^ ?he defendant plemled 

entry, that the house was the freehold ot A., and Y'teneiuentum :~-.FIeld. good. Ib. 

that he entei'wl as his .servant, *‘“1'-’ .’^mdhl But liberum teiiementum. to a declaration 

the goods were iiicumbeiang pc close, he .tmoved ^ yy upon the plaiutiff, is a bad 

then, off to a oonvement distance j— Held, that c.ap.n . i ^ ^ 

the aUegatioi. of the coiivoi-sioii ot the goods w.as Py.' /‘A n p sy . 9 jur. BSO. 

mere matter of aggravation, and that the pea ^ ’y/pon ' a plea ’ of ’liberum tenemeiitum the 

therefore Ex 'lis*^ 17 defendant l.L the choice to what parcels he wili 

b D. &- L. iO , 2 Ex. lid , 1 . ^ .y piaintifl insists on a 

'yn’^'Bion for breaking and entering the trespass in other ‘ll'f 

pLaintiffs house, and ccpelUng him yo'^^from SVesim iiicd 

the breaking and entering are the gist of the „ ^fo - it admits a possession .sufficient as 
action, and the espnlsion is merely aggravation . col u . , 7 . . j 


entering will cover tne wnoie cieciiiniLion. 
Taqli>A\ Cole, 3 Term Rep. 292 ; 1 H. Bl. 555 : pos^< 
IR.R. 706. ^ 

The plaintiff .declared for breaking his close, 
and set out the close by abuttals. The defendant 
justiffed, alleging that the close was part of an 
jillotment of six acres made by commissioners 
duly authorised for certain purposes in execution -hx. 
of which he entered. The plaintiff denied that 
the close was part of the six acres in the pica o 
supposed to have been allotted ; and thereupon the 
issue was joined. The close, set out by abuttals, estai 
was not all within the allotment, but that whic 
parr in which the actual trespass occurred was bom 
within it -Held, that the justification was y* B 
made out. BffSi<eif v. Mltclidl, 2 B. & Ad. 99 ; B* J 

9 L. J. (o.s.) K. B. 140. ^ 

^ ^ force 

Under Process.] — In an action for break- 

ing and entering the plaintiff’s close and taking . , 

his goods, the defendant may justify under a 
sufficient legal process if he had it in fact at the ‘ 
time, although he declared then that he entered 
for another cause. CrowtJwr v. liomshotfim, ' , ‘ , 
7 Term Rep. 654 ; 4 R. R. 540. ^ ‘ . 
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TheplaintifE trayei'sed the libeium toiie- 
incu'tiini. iuiii iic\v-a!<:!igiie(l the expulsiuii. 
HeUh that the ' well nl’ ho 


the expiiisioo, as well the 
F, “kiii'ff ai.d entering of the dwclling-honse and 
■ ir/nro fvf the a'oods. Mmto/I 
hlfm; 510 f sc. B. 787 : 19 L. J., C. P. 33.>. 

Eeplieations.J-Areplication ofan outstamliug 

term in a stranger confesses the fieeliolil, <uul 
tohumptive right of immediate possession, but 
avoids the preAuiiption, which is a coiiseqneiiee 
of tuh-i'^ht of freehold, and by so doing makes 
the defendant a wrongdoer, notwithstainhng lie 
is the freehokler. and falls back upon the iws- 
Lsion of the plaintifi, which was assented m the 
declaration, and admitted m tlm plea, and is 
.;nfficieiit against a wrongdoer. Ii,yan\. Cliirlte, 
fp & io 8 ; 18 L. J., Q. B. 267 ; 13 Jur. 1000 
Where a defendant justifies a trespass tor 
nrevcntiiig a tortious act of the plaintift, who 
relies on a licence which rendered Ins act lawtul, 
he ought to reply tlie licence. Taylor v. Minf/i, 

7 Taunt. Ii56. 

•i freehold of customary tenements wathin a 
nmnor, though such tenements are not held at 
the will of the lord, and are transferable by lease 

and release and admittance, is in the lord : and. 

dicreforc, where, in an action by the customary 
tenant against the lord, the latter pleads liberum 
teneinentum. the deriTative and subordinate 
interest of the tenant ought to be replied. 
TJunjijhmi Y. 1 .L. 0 ., 

C. F. 2(18 : 9 Jur. 927. 

A replication, by way of estoppel, may be re- 
plied to a plea of liberum tenenientum, and it 
the plaintitf does not avail himself of that 
liberty, but merely joins issue on the plea, the 
matter, which might have been so replied, is not 
conclusive eviilcnce in his favour, but is nmicly 
evidence to go to the jury. Favn-shm iJM'tp 
V. Kmemm. 11 E.v:. 385 ; 3 C. B. E. IBiU ; 24 
Xj j ' Ex 254* 

‘lu’ an action for breaking and entering the j 
plaintitf s land, and building thereon a wall and j 
a cornice, a vetTlict was found for the defemlant j 
on the ].)lea of liberum tenernentuin. In a sub - 1 
sequent action by the devisees ot the former i 
defendant against the former plarntift and ins < 
wife, for injury to the reversion by the wife j 
breaking and entering the land and v® ' 
down the cornice, the tlefendantswere held to be 
estopped, by the record in the f^btmer action, 
from giving evidenc^e to show that the land 
mider the cornice had not been in 
m/Mfyr y, Jarlmm, 2 H. & C. 920 ; 55 L. J., 
Ex. 181 ; 11 L. T. 155. 

layoluiitary Trespass — SufEciency of Ten- 
der of Amends.!-— l\diere the (lefendant pleads 
under 21 Jac. L c. 16, s. 5, that the trcst.>asb 
was involuntary, and that before action _ le 
tendererl a certain sum (naming it) being 
sufficient amends, the plaintiff may reply either 
that that sum was not tendered or that n was 
not sufficient amends, but not generally that the 
ilefendant did in>t tender sufficient amends. 
Wlllmm^y* 1 L. J., K. B. 25b. 


raised and continued by the <lefoiulniits luidei 
certain acts of parliament. il.e])lieation, thiit 
although the embankment was raised and co]i- 
tinued' under the acts of |.)arliameut, the liowiug 
of the water against and into the housi*. wa-^ 
occasioned by "the wi'ongful construction and 
negligent and ini])roper raising of the embank- 
ment an<l the want of pivper and sufficient 
drains to the same, and the continuing th(‘ 
embankment so wrongfully constructed ami in- 
sufficiently drained: — Held, that the re[)iieation 
was not a <lepartiu'e from the declaration. Bnnt 

\\ a. }V. it/.. 2 B. & 8. 402 ; 51 L. J., Q- B. 101 : 

8 Jur. (X.S.) 410 ; G L. T, 50 ; 10 W. R. 541, 

Traverse of Command.] — -If tlie defendant 
pleads soil and freehold in another, by wliose- 
command he justihesthe tj'cspass, such comniaiKl 
mav be traversed by tlie plaintiff. Cluimher,s v. 
Jhmild'ion, 11 East, 65 ; 10 11. K. 485. And see 
Oirif y. Bolt. 11 East, 70. n. 

Tile only ground upon whicli the authority ot 
a servant is traversable in an action of trespass; 
is, the protection of the person or property of a 
party from the officious and wanton interference 
of a stranger, where the principal might have 
been willing to waive the right. Bohre v, 
Xapier. 8 Scott. 201 ; 2 Bing. (:n'.C.) 781 ; 5 L. J.. 
0. F. 278. 

A defendant pleaded that the locus m quo was 
the soil and freehold of T., and justified luidei* 
iiim as bis servant and by his command. The 
replication traversed the command. T. was a 
minor, and a ward in chancery, and the defen- 
dant the receiver and agent for the estate:-— 
Held, that from this the jury might infer a 
general authority to do the act, and if they so 
inferred, ought to find for the defendant ; ami 
that upon this issue the plaintiff was not entitled 
to show that he held under a lease, and to insist 
that the act was therefore such as an ^infant 
could not authorise. Ew(f)' y. Jones. 9 Q. B. 628 : 
16 L. J., Q. B. 42 ; 10 Jur. 965. 


Kew Assignment.] — There cannot ].»e a new 
assignment except where there is a special plea. 
Sm^b Y. Milles. 1 Term B.ep. 475. 

Where the plaintiff in his declaration avers a 
single act of trespass, which the defendant justi- 
fiesT there can be no new assignment. Taijlor v. 
Smttlu l Taimt. 156. . , 

Where a justification is pleaded, to which the 
plaintiff new assigns that the action is brought 
for another and different trespass than that men- 
tioned in the plea, and not guilty is pleaded to 
the new assignment ; if the plaintiff gives in 
evidence only one trespass, it is incumomit on 
him to show that the trespass is clearly a different 
one from that mentioned in the plea : if the cir- 
cumstances are alike, the jury ought to consider 
it to be the same. Jburhy v. Smith.) 2 m. & Bob. 
184 

To an action for breaking the plaintifl’s close 
and laying a railroad thereon, the defendant 

iustified under the reseiwation coiitained ^ in 
certain deeds. The plaintiff new assigned to the 
plea that the trespasses w'ere committed on other 
and different occasions, and to a greater extent 
than was necessary, and for other and different 
purposes, and on other parts of the close ; to 
Wch there was judgment by default Held, 
that the plaintiff could not dispute that some 
species of railroad was within the reservation, 
but that the question was, whether the railroad 
was constructed, in a direction or in a manner 
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Bistinct Trespasses — One Trespass Al- 
leged.]— A <leclaration alleged that the defendant, 
■on the ()th of March, broke aud entered the plain- 
titr.s house, and continued therein for eight davs. 
Plea, payment into court, as to the first three days, 
md not guiltr as to the residue. It was proved that 
the defendant, having quitted the liouse on the 
third day, returned on the fifth and contirmetl 
therein for three more day s : — Held, that evidence 
■of the latter trespass was rightly a*eceived under 
the declaration, though it only alleged one trespass 
with a continuando. Peteheul v. Stamp, 9 Ex. 
167 : 2 0. L, li. 2S2, 

Admissions and Conduct of Defendant.]— In 

an action forhrealdng and' entering the plaintiS’s 
mine* and taking coals, evidence of working by 
the plaintiff in.anothex^ part, of the same mine, 
within eighty yards of tbeplaceof the trespass, 
coupled with a- 'statement the -defendant, that 
,heMa;^t;thec0nI^^^ 
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nun ut horised bv the reservation. Band v. Kingsi- 
roif, 1 ) 31. & tv. 174 ; 2 Bailw. Cas. 27; 9 L. J., 
Ex. 279. • 

Pho locos in (pio was described as “ abutting 
on tlie south .niid cast on a close in the occupation 
ami ]>assession of the defendants.” The defen- 
<lants (a railway company) pleaded that they 
took p<.KSsession :of a part of the close abutting 
on the south on the fence of their railway, under 
S 9 Viet. c. 20, ss. 82, 33, which was the tres- 
pass complained of. It appeared at the trial, 
tliat at tlie time the trespass was committed, the 
■close ahuttefl on the fence of tlie railway, hut 
after'A'ards the company took possession of and 
purchased a small part of it adjoining the railway, 
so tliat the plaintiff’s descrijffion was correct at 
the time of the deckiration, but not at the time 
■of the trespass;: — Held, that the })laintiff, not 
having new assigned, was not entitled to recover. 
JJumffeg Z. d’* -V. IV, Ihj.^ 7 Ex. 32.5 ; 22 L, J., 
Ex. 149. 

Where tlie defendant pleaded liberum tene- 
mentum, as occupier for thirty years, liaving a 
right to dig sand and marl ;'aiid that the de- 
lemlant having occasion to exei’cise the right, 
and for the purpose of the right, and in tlie exer- 
cise of the right, as occupier of the land, and in 
■order to the cultivation thereof, committed the 
trespass complained of ; to wdiich the plaintiff 
replied by traversing the plea in the form given 
by 15 & 10 V^ict. c. 76, s. 77 ; the plaintiff having 
proved a tresjiass, and no evidence being adduced 
ill support of the right claimed : — Held, that the 
defendant was entitled to a veidict, as the pilain- 


araount as shouhl be settled by arbitration, is 
evidence of the plaintiffs being in jicssession of 
the place where the trespass was committed. 
Wild V, Holt, 9 M. & W. 672 ; 1 1). (x.S.) S76 : 
II L. J., Ex. 285. 

In an action against five persons for breaking 
into the plaintiff’s house, in which they have paid 
money into court, the plaintiff cannot go into 
proof (as evidence of malice), that, nine months 
after the trespass, one of them indicted him -for 
perjury. XewtoTi v. Holford, 1 Car. cV: K. 537. 

Evidence of the conduct of the parties before 
the trespass complained of, if it has reference to 
it, may be receivable ; but not evidence of the 
act of one defendant done by him long after the 
trespass. Ih. 


Eefusing Entrance to Plaintiff.] — In an action 
for breaking and entering the plainti:ff's apart- 
ment, it appeared that the plaintiff had taken 
furnish cd lodgings in the dcfcndaiifs house for a 
term, and that the only entrance to them was 
through the defendant's street door and lobby ; 
and the evidence to show the breaking ami enter- 
ing by the defendant was, that, before the term 
ha7l expired, the defendant prevented the plain- 
tiff from entering the house, telling him he 
shouhl no longer have the apartments : — Held, 
sufficient evidence for the jury to infer a breaking 
and entering of the apartments by the defendant. 
Lunc. V. Biron, 3 C. B. 776 : 16 L. J.. C. P. 129 ; 
11 Jur. 89. 


tiff ought to have new assigned. Gloxor v 
Bdvon, 9 Ex. 158 ; 2 C. L. It. 309 ; 23 L. J., Ex. 


12 ; 17 Jur. 1012. 

Where the general issue is on record, and the 
■defendant means to suffer judgment by default 
•on a new assignment, so much of the general 
issue as applies to the trespasses newl}’' assigned 
•should be withdrawn. 6V*a.v.y v. Johnson, 4 M. k 
By. 290 ; 9 B. & C. 613. 8ee Priee v. Seaward, 
•Car. A 31. 23. 


Evidence — Bight to Possession — Onus.] — A 
j)arty who insists upon remaining on the land of 
.another against his will, and therefore prinia 
fade against light, ought to show all the circum- 
stances which make such possession lawful, and 
abridge the general rights of property. Haylhig 
v. Ohrg, 8 Ex. 531 ; 22 V. J., Ex. 139; 17 Jur. 
;S25 ; 1 W. E, 182— Ex. Ch. 


Nature of Bight.] — Issue being taken on pleas 
justifying a trespass, in exercise of a right, evi- 
dence is admissible to show tliat the entry was 
not at a proper rime, ami that the rdaintiff 
resisted the entry on that ground. Zgnn v. 
Comer, 2 F. k F. 244. 


Becalling Witnesses.] — Trie plaintiff’s counsel, 
after he has closed his case, may recall a witness 
to prove that the locus in quo was in the [Hisses- 
sion of the plaintiff, which he had t.mritTed to do 
on liis previous examination. Brown v, Olios, 1 
Car. & B. 118 ; 28 E. IL 769. 


Entering Verdict — Several Defendants." — 
The application to a judge, in the cour.tjof a 
cause, to direct a verd let h tr one or moi e of several 
defendants in trespass, is strictly in his diMnvtuui ; 
ami that discretion is to be regulated tint merely 
by the fact, that, at the close of the plaintiff's 
case, DO evidence a})pears to affect tluroi, hut by 
the probabilities, whetlier anysiudi will url>e !,*<> 
fore the wdiole evidence in t he cause doses. Sowell 
V. Cliamjnon, 2 X. 3c I*. 627 ; 6 A. tX; 16. 4M7 ; 7 
L. J., Q. B, 197. 

in trespass against several, there cannot boa 
verdict for any tJ them until the ca^e fur the 
plaintiff is tinally closcil by the coiri|,dt'‘tc exami- 
nation of all his witnesses, nor long as the 
cross-examination of .any of them is ni^erved. 
Souch v. Champion, I F. A F. 495, 

Where a verdict was found against one only of 
several defemiants, the evidence apply ing tu all, 
but no leave -was given at the tiiai tor leave tti 
enter a verdict agaiuKt the others Held, that a 
verdict could not be entered aguinsi- tlieitn 
Stirling v. Cozom, 3 D, F, C, '790* 

' If two defendants sirftor judgment' ]>y default, 
and the plaintiff executes wiii s of iiiqidry against 
tlieni separately, and takes sevt»ni! diaiiages 
against them, it is irregular ; and If the pkintrff 
enters up final judgment with those severa'I ila* 
mages against the ikdendants, it is erruneijiis ; bat 
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the <'*on.rt will permit the plaintiff to set aside Ms 
own i>roceedings before final judgment on pay- 
ment of costs. 'Mitchell \ : hlilhimh^ 6 Term Eep. 
■ 19i:K ■ 

3. Who may Maiktaik. 
a. In General. 

Occupancy.] — Mere prior occupancy of land, 
however recent, gives a good title to the occupier, 
whereupon he may recover against all the world, 
except such as can prove an older and a better 
title in,tl.iemselves. Cattens v. Cow})ei\ d Taunt. 
547 ; 13 it. II. 682. 

Seinble, that the daughter, or oven a female 
servant of the occupier of a house, has such a 
possession of her bedroom as will enable her to 
.maintain trespass against a person who wrong- 
fulh^ forces himself into it while she is in bed. 
Lewis V. Poiisfonl, S Car. k. P. 687. 

Proof that the plaintiff was in separate pos- 
session of two rooms of a liouse, is sufficient to 
satisfy an allegation that he was in possession of 
the messuage. Fetm v. Grafton, 2 Bing. (n.C.) 
617 ; 3 Scott. 56 ; 2 Hodges, 58. See Monks v. 
Dykes, 4 M. & W. 567 ; 8 L.'j., Ex. 73. 

The actual possession of crown lands, under a 
parol licence from the crown, entitles the party 
ill possession to maintain trespass against a 
wrongdoer. Harper v. Cliarlesworth, 6 D. <S; 11. 
572 B. & C. 574 ; 4 L. J. (o.S.) K. B. 22 ; 28 
li. II. 405. 

Trespass lies in respect of possession only, 
independent of this right, where it is clear and 
unequivocal ; but the damages are in such a case 
to be given in respect of the possession only. 
Penehey v, Witai, 5 L. J. (o.S.) K. B. 55. 

For limited Purpose.] — Where con- 
tractors for making a navigable canal erected a 
dam composed of piles and earth, with the con- 
sent of the owner of the soil, for the purpose of 
completing their w'ork : — Held, that they might 
maintain trespass against the defendants as 
wrong loers, for breaking and destroying the 
same. Ijtfson v. (MUck, 1 D. & II. 225 ; 5 B. & 
Aid. 600. " 

The proprietor of land agreed to grant leases 
to the defendant of certain houses which he had 
undertaken to build on the hind ; the defendant 
to hold the land and premises for eighty years, 
yielding tlierefor 4U0?-. a year rent, and tt.> build 
a wall all along the west side of the lan<l ; the 
landlord to have a right of way over the streets 
between the houses. The defendant entered, paid 
rent, laiiit houses, and obtained leases of the 
houses as fast as thej" were built : — Held, that he 
was, under these circumstances, in possession of 
the Sihl between the houses, and that the land- 
lord couhl not maintain an action against him 
for erecting a wall on tlxe west side of the land, 
across the end of one of the streets. Alexander 
V. IJonnin, 4 Bing. (K.C.) 799 ; 6 Scott, 611 ; 1 
Am. 337 ; 8 L. J., C, P. 53. 

Where A. was seised in fee of a close upon 
which the burgesses of a borough had a right, 
during a portion of the year, to depasture their 
cattle, and had, during that period, exclusive 
possession of the close: — Held, that A. might 
maintain an action against a party who, during 
that period, committed a trespass in the subsoil 
by digging holes, but not against any, one who, 
during that period, merely rode over' the close. 

' Ow V. Glue. B 0* B. 533 ; 17 U J., 0. F. 132 ; 12 

Mi\ m. . , , 


Mature of Title.]— D. and IL agreed betweeiL 
themselves, in writing, to purchase" lands then in 
the market. By this agreement D. was to have 
the surface at three-fourths, and H. the minerals 
at one-fourth of the whole purchase-moiiey. H. 
afterwards entered into a contract with theVjwncr 
of the lands to purchase them from him. Hie 
lands were duly conveyed to D. by the owner, II. 
being a party to the purchase deed, and executing 
a release of all his interest in the lands to 1)„, 
Afterwards, by an indenture of the 12th July, 
1834, D. granted, bargained and sold to H., his 
executors, administrators, and assigns, all the- 
minerals lying under the lands, upon terms sul)- 
stantially the same as those contained in the 
previous agreement between D. and H. The in- 
denture of the 12fch July, 1834, was not iurolled 
as a bargain and sale, and there was no livery of 
seisin to make it operate as a feoffment. There 
were seven seams of coal and minerals lying under 
the lands, and soon after the e^xeeutlon'of the- 
deed, H. began to work and get the coal under 
the lands, and continued so to do between 1835 
and 1844. He did not, however, go below the- 
two first seams of coal, and, on his ceasing to 
work in 1844, H. left tramways, implements, Ac., 
in the tunnels and levels he had made. In 1855, 
H. by deed, conveyed the minerals (except the- 
two first or upper seams), with })ower to dig hu’ 
and get the coal, to the plaintiffs, who short ly 
afterwards entered, and bored down below the- 
two first seams, in order to try for, but they did 
not work, the coal. D. died in 1848, and in"l8r)7 
his devisee and heir-at-law, by deed, granted the 
lands (except the coal thereunder theretofore 
sold and conveyed to H.) to S., subject as to the 
beds of coal under the same to the indenture of 
the 12th July, 1834. In 1872 S. granted a lease 
of the coal under the lands to the defendants., 
and they entered and -worked, and got coal under 
the lease in 1872. On the first of Januaiy, 1873, 
the surviving trustee for sale of H. granted and 
confirmed unto 8, and his heii’S, all the seams- 
and beds of coal lying under the lands, subject 
to such right or interest as legally passed to H.,, 
his executors, administrators or assigns, under 
the indenture of the 12th Juhq 1834. H. died in 
1861 : — Held, that the plaintiffs, through H., had 
sufficient possession of all the seams of coal to . 
entitle them to maintain trespass against the 
defendants, who were mere wrongdoers, for 
intruding upon the plaintiff’s mines. Zo'w 2foor 
Co. V. Stanley Coal Co,, 34 L. T. 186 — 0. A. 

Possessory Eight.] — A possessory right, suffi- 
cient to maintain trespass, maybe resorted to,, 
even after it has appeared that the plaintiff has 
in fact no legal title, and when the locus in quo 
is the soil of a street, and the actual possession he 
sets up is by his recent commencement of a 
building upon the locus in quo, the pulling down 
of the incomplete walls of which was the trespass 
complained of, and which was pulled down on 
the suggestion that they constituted a nuisance 
to a highway. Dvery v. Smith, 26 L. J., Ex.. 
344. 

Mortgagee out of Possession.] — Trespass will 
not lie against the.occupier of land at the suit of 
a mortgagee, who has never been in actual pos- 
session, ,or been seised of the land, and has not 
obtained a judgment in ejectment either by 
default or by. verdict, and therefore he cannot in 
such case waive the tort and maintain an action 
for use and occupation. Turner v, Camenm'r 
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Coulhr.wh 8tc:,m Cml 5 Ex. -.132; 20 L. J., a notice to leave the Uonso, which he pmmised 
P to <Io: — Held, that these circumstances did not 

' constitute him a tenant of the company; and, 

Lessees.1— The tenant of a mortgagor, wliose tlicrefore, that he could not maintain trespass 
teuaiicy was create<l after the mortgage, and has against tlmir agent tor jmlling <lowii tlie toll- 
never been recognised by the mortgagee, cannot house. Ilnnt x. o M, iic ^cott, ^. 0. ^ 

maintaintrespassasfainstthemortgageeforenter- The committee of a society having- dismissed 
ino> and tlistrainin^’^on the land under the powers their manager, entered on and expelled him from 
■nfllie moi-to-a^re. ^Gihhfi v. (>NM,s-7umk, 42 L. J., a house they had put him into possession of and 
V ‘^73 * ^Lr R. 8 0. F. 454 ; 28 L. T. 785 : 21 allowed him to occupy as such manager, and in 
\T R 734.^ .... . which he had also been allowed to (.‘arry on his 

In "entry is not necessary to the vesting of a own business as a bookseller, and took posses-, 

-term of years in the lessee, but for the purpose of sioii of, but oR’ered to returu his stock, which, 
maiutaininc*- an action of trespass the lessee must however, he never Inul ap])lied for : — Held, that 
enter since that action is founded on the actual he could not sue them, either in trespass or 
possession. Jlarrmm v. BlaeUnrn, 17 C. B. trover. Wlute v. BajUif, 2 &; F. 385. A rule 

34 L J . C. P. 109; 10 Jur. (N.S.) for a new trial was at ter wards retusctL H) tj. B. 

1181 • n L. T. 454 ; 13 W. R. 135. (X.S.) 227 ; 30 L. .J., 0. F. 2o3 ; / Jur. (x.s.) 94s. 

’ The plaintiff was master of a school wiiicli was 

lessors.!— A person legally entitled to land, undei’ the control of trustees, and, as such, was 
bavin" entered without inaking any formal de- alknved to occupy a scliooihouse. Tlie trustees 
claraHon of his entry, may maintain trespass had drawn up certain rules, one of which pro- 
ao-ainst a person wrongfully in possession at the vided for the master's dismissal, in case of mis- 

thne of eritry and continuing in such possession conduct. In pursuance of this rule, the trustees, 

afterwards. Butoher v. BnUher, 7 B. & C. 399 ; on the 2Sth June, disiuissed the ])lairitiff. wljo 
1 M k Ry.'220 ; 6 L. J. (o.s.) K. B. 51 ; 31 R. R. acquiesced in the dismissal, and the school was 
9.^7.* * ’ then peaceably taken possession of by the trus- 

"" -{ lessor having entered at the expiration of tees and locked u}>. On the following day the 
the ternn may sue in trespass persons claiming plaintiff re-entered by force. Ou the 11th July 
under the late tenant as well as tire late tenant he rvas ejected by the trustees. To an action 
himself. 7^/0/ V. 8 Scott, 1.56 ; (5 Bing, against them for such eviction, the trustees 

rio . 9 t/.T C P 113 pleaded that the plaiuiiff was not possessed: — 

.r- , J b. J., o. r . re-entry, a prima 

Executor.] — An executor can maintain tres- facie right of possession against the trustees as 
.)ass for injury to a chattel real of his testator wrongdoers. Broicne v. Dfurmui, 12 A. .k E.«)24 ; 

lone in the testator’s lifetime. Ho Hamilton, 4 17 ck D. 35.5 ; 10 L. J., Q. B. 7. 


j Date of Entry.] — 'i.'respass is not luaiiitai]}- 
Heir.] — After entry by an heir at law, his i able by a person who comes into ijossession afte]* 
ridit of possession ]‘cdates back to tire time his the coirrmissioii «:»f tire trespass. BUijrlui v. 
legal right to enter accrued, so as to enable hirrr Soutliamjdon ami iJorolN^stor J?//., 8 B. 25; 
tc-rsupirlort an action against a wrongdoer for a 18 L. J., G. P-330. But Barnett v. (tnlhG 
trespass committed at a time antecedent to the ford (Barlf col. 251. 
entry. Barnett y. Gidldford (^Earl'),\l Ex.^19 ; 

24 L. J., Ex. 281 ; 1 Jur. (n.s.) 1142 3 "W. R. Tenants in Common against Bacli Otlier, 

' 406 .' 

It makes no difference in this respect that When actual Ouster. j — One tenant in 

the wrongdoer is an abator, and the cases in common cann<»t maintniu trespa^< or trewer 

which a contrary doctrine is laid down are not againvSt his co-tenant for cutting and carrying 
law, IJj. away the grass off their land unless there' Itas 

been an ouster, or itniess it is shown that the 
Tenant for Life.] — Where the interest of A., grass lias been destroyed. Jarohn x. Semard, 
a tenant, ceases before the expiration of the L. J., G. F. 221 ; L. R. 5 IL B. 464 : 27 L. T. 

term of letting, by the death of his landlord, the 185 — H. L. (E.) Affirming 18 W. R. 953 — 

tenant for life, A. will not be presumed to have Ex. Gh. 

contimied in possession after such death, and, in A. and B. being tenants in conmiun of land, 
the absence of any subsequent entry, or other B. entei*ed the land, cut the gra<s, pm a hu-k 
act <.lone by him, he has not a sufficient pos- upon the gate, and carried away ihe grass, 
session of the land, either actual or constructive, There was no evidence that he kept Ihe ga.fo 
to entitle him to maintain trespass. Brotr/i v. locked, Imt there was evidence tiub lie t^pemhl 
Nvtley^ 3 Ex. 219 ; 18 L. J., Ex. 39. the gate for A.*s son to take away the liay of a 

Where it is necessary to a plea of justiffcation former year : — Held, tliaf- these buds did no? 
under a lease from a tenant for life, that he amount to an ouster, so as to enafiic A. ro main- 
shoukl be still living, the defendant must aver tain an action of trespass against Ik. nm* 10 a- 
the continuance of the life, otherwise the plea destruction of the common property, so as t«> 
is bad on general demurrer. Bayrell w lloare. 4 entitle him to maintain an action of trover. Ih 
. TV & I). m ; 12 A* & E. 356 ; 9, L, J,, Q. B. 2iH). Hekl, also, that the court ivas rigin in refiwiiig 

v'V p'v'-:' ' ‘ ' to allow an amendment of the deelaration by 

affeetr I'otice.]'— "The ■ plain tiff was converting the action intt) an act km for an 
.etnployod.'.by'tlieHigh^te Aa^'hway.Company 'to account imder 4 Aiiiie, c. 16, s. 27. ‘ I h, 

.<X)llecr kill them, and liveddn- the Trespass qimre clausum freglt' lies by mw of 

wepk; 'Mug deducted frpm his seveml tenants in common against, his co-tenant 
/Wiges '' by 'having where there has been an actual expiilsbn* 

* 0 «cd to col&ot toll at the 'j^rfcioiikr 'spot, he J/nrray v. Mall, 7 0. Ik 441 i 18 L. J., C, E 161 ; 
dismiwed7lf,iaa TMr mi, raoei ved 13 J inv 262* 
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answer to the action. Aiieadcy v. Millrng, 2 D. 
& R. 714. iS. O., sub. rioni. Amstf/r v. 

1 L. J. (O.S.) K. B. IBS. 

Presence at Creditors’ Meeting.] — A pci’son 
who, as the duly appointed proxy of a creditor, 
attends a meeting of creditors convened to be 
held in a particular room by the occupier of 
same, has, after the acceptance of his proxy by 
such occupier of the premises, a right to be in 
the room, and he cannot be treated as a tres- 
passer if , before the termination of the meeting, 
he is requested to leave the room and refuses to 
do so. Vaughan s. 33 L. T. 15. 

At Eace-course.] — E. was the steward of the 
Doncaster races. Tickets of admission to the 
grand stand were issued, with his sanction, and 
sold for a guinea each, entitling the holders to 
come into the stand and the iiiclosure round it, 
during the races. The plaintiff bought one of 
the tickets, and was in the inclosure during the 
races, when the defendant, by order of E. 
desired him to leave it, and on his refusing to do 
so, after a reasonable time had elapsed for his 
quitting it, x>ut him out, using no unnecessary 
violence, but not returning the guinea : — Held, 
that, on this evidence, the jury was properly 
directed to find the issue for the defendant. 
Wood V. LedhiUer, 13 M. & W. 838 : 14 L. J., 
Ex. 161. 


it lies by one tenant m common against 
his co-tenant (or the licensee of the latter), for 
^[jo;ging up and carrying away tlie soil of the 
.f,]oS <5 wliich tliey arc tenants in common, for 
cncli an act is an ouster, HaygaHli^ 

h Q. 837 ; 16 L. J., Q. B. 103 ; 11 Jur. 104. 

To such an action, a })lea that the close is not 
the close of the plaintiff is not supported by 
proof that he is tenant in common of it with 
otliers who authorised the trespass. Ih. 

The plaintiff and defendant being tenants in 
common of a wall, the defciidant removed the 
coping stones and increased the height of it, so 
as to form tlie back of a building which he 
C'l’ected against it, and carried up a chimney 
upon it : — Held, evidence of an ouster, for 
which an action nms maintainable. Stodman v. 

S El. A Bl. 1 : 26 L. J., Q. B. 314 ; 3 Jur. 
(^r.B.)'l248. 

Where a tenant in common of a garden wall 
i]i the course of building operations pulled down 
the wall and in rebuilding same encroached on 
the ground of the other tenant in common, who 
was"jr reversioner, the court ordered that the 
wall should be divided longitudinally between 
the co-tenants, and refused a mandatory injunc- 
tion to remove the encroachment, but granted 
.damages to the reversioner in respect thereof, as 
it was of a permanent character. Magfair 
PtHg)crty Co. v. Jo?tiidon^ 63 L. J., Ch. 399 ; 
[1894] i Ch. 508 ; 8 B. 781 ; 70 L. T. 485. 

Paying into Court.] — Where one tenant in 
■common brings an action against his co-tenant, 
;and the declaration takes no notice of his limited 
interest, but alleges an expulsion or a total 
.destruction, the defendant may pay money into , 
■court in respect of the damage to the plaintiff’s I 
-.share, and as to the residue jdead liberum tene- 
mentiim, or traverse the plaintiff’s property. 
CresHwdl- v. IledyeH, 1 H. & C. 421 : 31 L. J., E'x. 
497 ; 8 Jur. (N.s.) 767 ; 7 L. T. 70 ; 10 W. R. 777. 
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Sub-lessee — Clause against Sub-letting.] — 
Sub-letting premises to a person gives him a 
licence to occupy same, even where the sub- 
lessor is prohibited from sub-letting and where 
such person is in possession he is entitled to 
remain there until the licence has been revoked 
by a cbmpeteiit authority. Authority to commit 
a trespass on such premises derived from the 
administrator of the sub-lessor, who obtained 
administration after the committing ftf the 
trespass, does not relate back so as to justify it. 
Littleton \\ Ate jS’emar a. Ir. R. 9 0. L. 417. 


4. Leave and Licence. 

Must be specially Pleaded.] A licence to 

■enter the plaintiff’s house, if pleaded, is a bar to 
.an action for breaking and entering his house, 
and debauching liis daughter, but it cannot be 
given in evitieiice under the general issue. 
Bennett v. Aleott. 2 Term Rep. 166. 

A plea of leave and licence means leave and 
licence In fact, and a licence in law must be 
■specialiv pleaded. Mo, von v. Bivvage^ 2 F. F. 
1S2. 


licence to Eject.] — A licence by a tenant to 
his landlord to eject him on a specified day with- 
out any process of law is void, as authorising 
the commission of an act which is made illegal 
by the act 5 Ric. 2, st. 1, c. 8. Bdwiah v. 
llamlies or Bdridge v. liaiclter. 50 L. J., Ch. 577 ; 
18 Ch. D. 199 ; 45 L. T. 168 ; 29 W. Ii.'9i3. 

If a person, who has a legal right of entry 
upon land which is in the possession of a wroim- 
doer, is allowed to enter peaceably through the 
outer door, it is still illegal for him to turn out 
the wrongdoer with violence- Jb. 

The plaintiff being distrained on for rent, gave 
the defendant, her landlord, the following under- 
takin: 


In consideration of Mr. C, giving me 
the furniture distrained for rent, I undertake to 
give him possession of the premises on or before 
one week from the date hereof.” The plaintiff 
acted on this instrument, by selling some of the 
furniture for her own use, and at the end of a 
week the defendant took possession. The ])3ain- 

tiff having sued him in trespass, and the 

afterwards entered by I defendant having pleaded leave and licence 

‘ ' “ Held, that the above instrument established the 

’ . Felilimh V. Caftwrlglit, 5 Bing, (n.c.) 
. . ; 7 Scott, 696 ; 9 L. J., C. P. 67. 
j -A. let premises to B,, by an agreement, which 
diich I contained clauses for payment of rent and for 
repairing the', premises ; and a clause, that, in 
ease of non-payment of the rent, or non-perform- 


key with a neighbour ; an opportunity occurred 
■of letting the house, but the person who had the 
key having absconded, the landlord entered by 
placing a ladder against the house and raising 
The first-floor window, and after shelving the 
inside of the house, left it in the same .state as 
before; the house was i\. ' ’ \ , 

persons unknown, and some of the tenant’s 
furniture and wearing apparel W’ere stolen ; and plea. 
■the tenant having brought an action against the 669 ■ 
landlord for breaking and entering the house, 
and leaving it insecure, in, consequence of w1 ‘ ’ 
his furniture and 'weai-ing apparel were stolen : — 
.Heid^ that a plea of leavO' and ^ licence., was no 

' ’ ; ■' jr77,-v i- - , 
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a leave and licence only 
8 Car. & P. 252. 


;al process : and that, in case 5. KOTICE KOT TO Trespass. 

.of anactfonbem^ Waiver.]— Ti-ustees for sale of premises gave- 

ol^tr lfen^fortr^ notice, dated May 18 1824, to A tlm rightful 
,0 A. roi rno P oceunier of a cottar^e thereon, not to trespass on 

;n nn action by 1>. aganist C afterwards broiidit an 

} oleaded^eave and ketiou against him for tresi.assingon an orchard., 

laiutift, C.. pleadul ^ rpj,g parties gave another notice to A. on 

nginarreartromi, to A. C Ihe 1825, and before the trial, to, 

,f :Sf £=b ryss 'SMi: 

J- LTi.J rMnp 7Man. & second notice aclaio%Tlalged A. as a tenant, and 

• 1 D &L. y28; 13 operated as a rvaiver of the first, which had 

’ treated him as a trespasser, and consequently 

J’-"'- Pligt the action did not lie. 2ia>-tu)t v. Cordi/. 

_ ... AT'CIpI lS: Y 278: 1 Car. & P. 664. 

I aoods— Demand.]-— A licence a i. , 

1 dwelling-house at any time 
i certain chattels and sell the 
itify a brealdng and entering 
of the goods has^ been first 
:li an intimation of tlie aiitho- 
mch demand is made. AihlitH 
It. 686. 


6. Practice. 

a. Declaration and Injunction. 

Declaration that Person a Trespasser.]— In 
.scs where a person trespasses on another's- 
rid. having done so frequently in the past, and 
Lving .expressed an intention to do so in the 
turtn the court has iiower uiuler Ortl. XXV,. 
5, to make a declaration, tliat such person is a 
espasser. Jfiwriw/t v. llKthmd {Dnhe)^ 62. 
J., Q. B. 117 ; [1803] 1 Q. P>. 142 ; 4 K. 15.5 ; 

; L. T. 85 : 41 5V. B. 322 ; 57 J. P. 278— C. A. 


Waste.] — The court has no jurisdiction 
restrain a trespass which does not ainount to- 
waste. Turnrv v. lilngtriml UimtHl,. 

L. R. 9 Eq. 418 ; 21 L. T. 745 : 18 W. ,U. 1:24. 

Injimcrioii against a mere trespas.ser com- 
mitting waste refused. v, J/cy//, I)ic,k.. 

670. 

The tendency of the authorities upon tlie 
subject of injiiry to real jiroptnTy is tn hvenk 
down the old distinction Thai existed between 
waste aii<l trespass. Lowiide>s \\ Jh-tth\ -1 Is. IL 
609 ; 33 L. J., Cii. 451 : 12 \Y. K. 399. 

Injunction grunted 
where trespasser ext^eeded a, 
■ht to enter lands and take stone from 
Thoiiiitii V, Oahletj^ 18 Yes, l.s-t ; 11 


To build.]— A plea of leave a 
erect and maintain a wall upon a 
not supported by proof of a licenct 
ji.leit-ande7‘ v. Bomitn, 6 Scott, 6n ; 

709 ; 1 Arn. 337 ; 8 L. J., 0. P. 53. 

Pending definite Agreement.] — The plaintiff Exceeding Eight, 
and the defendant having agreed, on a dispute against tresj,; 
existing between them as to a right of way, that limited rig! 
the defendant should use the way ad interim, a quarry. 

■svitliout prejudice, until it should be tletei mined ic R, l&l* 
how the question should be settled Held, the 
plaintiff having locked the gate, and the deten- Trespass 
dant having broken the lock, that the equitable court will 
position of the parties was not such as to bar an trespass th 
action of trespass. Hyde v. Graham, 1 H. & C. irreparable 
593 ■ 32 L. J., Ex. 27 ; 8 Jur. (K.s.) 1229 ; 7 Damage wl 
L. T. 563 ; 11 W. B. 119, be deemed 

LtnivnHlun 

Kevooation.]— In trespass quare elansntnfregit L. K. 4 Eq. 
on several days ; plea, leave ami licence to the l-> 
whole. If some of the trespasses were oommittel also 2/tf q//i 
after the lioeuoewas revoked, the plaintiff need v. ,st.Iaiic 
not new assign, as the, defendant, by his pica, A. ilemw 
undertakes to prove a .licence sufficient to cover years aUov 
all the acts of trespass. Hamrd v. Grant, 1 tuit out oi 
Car. & P. 448. some acres 

‘ . , set them, a 

Where no Auiaiority,1---if A. gives B. leave to lands demised by A. 
go on a field, in whitsh A; has, no right, and B. deimnded possession ^ 
goes there, this' will not:inake 'A liable as a eo- withdrew the permis 
' , trespasser ^ith B. ;! but ,il AvOideis and autho- bog. Au o|octmeiit ^ 
rises B. to go on the field, and he d<» so, A. is a covery of the recliu, 
Joint trespasser with B .5 the-,lati*». ' being an coatmmiig to out tii 
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ciectment, A. filed a bill for an injunction to 
restrain him. The injunction was refused, as the 
case was not one of a sudden and irreparable 
iirfuiy, and therefore the court would not inter- 
fere in a case of trespass. Sayifhjfi v. Murray^ 
1 Ir. Eq. E. 29. 

The court will not grant an injunction to 
restrain a person from, committing a trespass, 
where it is temporary only ; otherwise, where 
it has continued so long as to become a nuisance. 
ConUo)i ir/ntc, 3 Atk. 21. 

Title Inconclusive.] — After a railway company 
had purchased a piece of land from A., who was 
iiientioned in the book of reference to be the 
owner of it, B., a neighbouring landowner, part 
of whose land the company had also taken, 
claimed to be owner of the piece of land, and 
tiled a bill for an injunction to restrain the com- 
])any from continuing in possession of it, and 
from committing waste on it. But, the affidavits 
as to title on both sides being inconclusive, the 
court refused the injunction. WeUtei* v, S. E. 
Ey., 1 Sim, (KS.) 272 ; 6 Kailw. Cas. 698 ; 20 
.L. J., Ch. 194 ; 15 Jnr. 73. 

On bill stating intent of defendant to encroach 
on plaintiffi’s land, &:c., by building, defendant, 
by ans^ver, claiming title to land himself, motion 
for injunction wms refused, not being sufficient 
to try title on. Batemfin. v. Johnson, Fitzg. 
106. ^ 

Title Disputed.] — Injunction in trespass 
granted wdiere the title wns disputed. Kinder 
V. Jones, 17 Ves. 110. 

Title not Disputed,] — When the plaintiff’s 
title is not disputed the court wull grant an 
injunction to I'cstiuin acts of trespass without 
requiring him first to bring an action, Goodson 
V. Miehardso7i, 43 L. J., Ch. 790 ; L. E. 9 Ch. 
221 : 30 L. T. 142 ; 22 W. 11. 337. 

When water pipes had, without the consent of 
the owner of the soil, been laid in the soil of a 
highw’ay, an injunction to restrain the con- 
tinuance of the pipes w’as granted : the owmer 
f)f the soil not being left to his remedy at law, 
and not being required to establish his right at 
law. Ih. 

The facts that the soil under the highw'ay was 
of no value to the owner, and that his motive 
for applying to the court wns not connected 
with the enjoyment of his land, w'ere held not to 
be reasons against the granting of the injunc- 
tion. Xh. 

Where Damages no Adequate Eemedy — 
Pauper Defendant.] — Where a bill was filed 
praying for an iii junction to restrain various acts 
of trespass committed against the plaintiff, and 
of annoyance to his tenants, by a pauper defen- 
dant, the court, on demurrer, granted ^the 
injunction, as recovering damages at law'’ against 
a pmuper did not constitute an adequate remedy. 
Hod f/ son v, I)7iee, 2 Jur. (N.S.) 1U14 ; 4 W. R. ; 
576,* 

Cutting Xizaher — Collusion with Tenant.] — 

Injunction granted against trespasser cutting 
timber by collusion with tenant, without preju- 
dice to the case of a mere trespasser. €o 2 /rtkoj}e 
V,. Mapplesden, Yes, 290, ' , ■ ^ 

' ^ Trespasser in Possession under Articles 

to Purchase.] — Injunction granted against the 

' ' ■ VOL* .XIV# ' ' ' ^ 


cutting of timber by a trespasser, viz. by a 
person who had got possession under articles to 
purchase. Crochford v. Aleanindee. 15 Yes. IHw : 

10 R. R. 44. 

“ — Threat to continue Trespass.] — In 1859 
H. brought ejectment against S. to recover a 
piece of woodland. S. set up adverse possession 
for more than twenty years, and the action w%as 
discontinued. H. shortly afterwards took up lus 
residence in a house close to the wood, and 
frequently walked in the wmod, turned cattle 
into it, and cut the brambles there. In 1873 he 
cut down a tree in the wood, and threatened to 
cut more, upon wffiich S. filed his bill for an 
injunction Held, that after H. had, by bring- 
ing ejectment, admitted S. to be in possession of 
the wmod, the acts done by H. must bo looked 
upon only as acts of trespass not putting him 
into possession, and that S., being in possession, 
was entitled to an interlocutory injimction to 
restrain him from cutting timber. Stanford y. 
Hnrhtone, L. E. 9 Ch. 116 ; 30 L. T. 140 ; 22 
W. R. 422, 

Paupers going to Relieving Office.] — The 
guardians of the poor, wrongfully claiming a 
right of w>-ay to their relieving office over " the 
plaintiffs’ lands, Invited paupers to come that 
wary for relief ; the trespass by the paupers 
causing serious injury to the plaintiffs, an in- 
junction was granted to restrain the guardians, 
their servants, workmen, and agents, from tres- 
passing. Ardley v. St. Fancras Union, 39 L. J., 
Ch.871. 

In considering the injury, the possible as w^ell 
as the actual use of the injured premises wall be 
regarded. Ih. 

Fishery— Enclosing Bed of River.] — Where 
parties have established a right to a several 
fishery in part of a tidal river the court wo’ II 
grant an injunction to restrain a party from 
enclosing the bed of the river (the effect of wdiich 
would be to destroy the fishery) without neces- 
sarily deciding or entering upon the question of 
the ownership of the soil. Bridges v. Hufhton, 

11 L. T. 653. 

Bill of Sale— Man in Possession— Claim of 
Landlord.]— Where, after the expiration of a 
tenancy for years, the holder of a bill of sale of 
the furniture of the late tenant put and con- 
tinued a man in possession of the furniture upon 
the premises under a power in his security: — 
Held, that the landlord was entitled to treat the 
bill of sale holder as a mere trespasser ; and in 
an action against him by the landlord to restrain 
him from selling the goods on the premises or 
continuing in possession, an interlocutory in- 
junction was granted in those terms. Smith v. 
Bro'ion, 48 L. J,, Ch. 694. 

Landlord and Tenant — Mesne Landlord Enter- 
ing on Premises — Ifo Express Power in Lease.] 
—A mesne landlord entering on demised pre- 
mises in the absence of express power in the 
lease, though himself liable to forfeiture for 
non-repaiiy will be restrained by injunction. 
Steelier Y. Planet Bmldmg Society, 27 W. E, 

Party Wall — ^Tenants in Common.] — ^Where a 
a tenant in common of a garden wall in the 
course of building operations pulled down the 
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Exemplary Damages.] — The jury in an action 
for Xmages^ for hrealciig and entering certmn 
premises, may cive exemplary, as distiiigmshed 
from compensating, damages, if they believe, m 
the evidence, that the detendant cnteieil the 

^remiles in ; mode which , he at the ime knew 

was illegal. Seeves v. Pesmse, 20 h. 1.., H. i H- 

Aggravation.]— Trespass for breaking and en- 
tering the plaintifl’s dwelling house may ^>0 
laid to have been done rmder a false charge and 
Sion, that the plaintiff had stolen property 
in her house, per quod she was m her 

credit, for that is laid only ns 
vation ; and the jury may give daniages foi the ^ 
trespass, as it is aggravated by such false chaise. 
SfiU'egit'iVtC v. OTfofd^ % H. & b. 7T. 


Taking Soil."',— T. deini-ed land to the plaintitf 
at an animal '‘reuT for twenly-one yon i"!. with 

liberty re '-bii brilf an acre i»t brick eaitii 
aiinuallv ; the lessee eovenaiiteil that he woukl 
not cli<^ ninre. or, if he tilth iliat he woulfl |>a% an 
increased rent of ^75/. per half acre, beinj^ after 
the same rate that the wht>}e brick tnirlh ^’as 
sold for. A srniTiyer dug anti Tot.k away brick 
earth ■ the lessee rcctiveretl ayatn>t him the tnl* 
Table ’of it:— Held, that he was entitled to 
retain the whole tlainayes. v. 

I Taunt. 183; 9 ih lb 73L _ , , v+*iru 

In an action bir cutinii? mb) ^the plamtillB 
' close, ami carrying' away the sod. the 
measure of damages is tlH 3 Tnhte to the plamtitt 
of the land renH»ve<h m>t tiuyoxpenst' ot ri> 
storhnr it to its original cmKlilfon. 
eomhhi. 8 JL k W. Mil; 1 It. (^.8.) 

L. J., Ex. 275. 

. laai— CoEtmiioti» User— temfeasatto— tif- 

pittg MMng 8p0iL]-— 1’« aKsesshi^ damaga for 
trespass^ by tipping mining H|»iH‘or eight years 
on aiKitlior s land,,, the value i»f the land to the 
wrcrnfflloer for the |,mrposi« for winch tt^was nml 
by him must be taken into cjoiisideniiKm, Ihe 
principle of the wityksave caws, Jegtm v. 


Mining beyond Boundary.] — A.was the owner 
of a small feu of aboirt an awe and « ^ 
lextent. The surface of the ground was occu- 
pied by miners’ hottag®, and underneath was 
coal. When A. purchased., the feu he was under 
•the impression that all the minerals under, The 
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longitudinally between the co-tenants, ana 

8 R. 781 ; 70 L. T. 48.5. 

Practice — Eequiring Defendant to Admit 

■Do to 1 flTi a bill to restrain the continuance 

fiedly admitted in the answer. Bmvjm t . ) 
v: Am.?,2Ph. 683; 12 .Jur. 614. 

b. Damages. 

Encroachment-Party Wall-Trespass of a 
Permanent Nature.]— Where a tenant in common 
of a wall in the rebuilding of same encroached 
on the land of the other tenant “ 
wTs a reversioner, the court ordered that the iwiii 
shoiiid be divided longitudinally between the 
co-tenants, and refused a mandatory injunction 

to compel the removal of the encroachment, but 

ssA‘“ 

8 E. 781 ; 70 L. T. 485. 

Against Eightfol Otrner-Porcihle Entry. T- 

Damages cannot be recovered 
owner of land for a forcible 

for anv independent wrong connected until such 
entrv "damages may be 

person whose d m 

V. Maitland, oO L. J., Ch. 401 : 1/ Oh. D. Iii , 

44 L. T. 248 ; 29 W. R. 484. 


frranted the whole property in the coals in all 

fhe sunmindiiig land to E and 0. They, tinder 
the impression that they had the whole of the 
coal including the coal under the acre and a 
half’ worked out and disposed of the coal under 
A.’s’acre and a half; and in doing so damaged 
the surface. A. could not have worked the coal 
at a profit himself; there was no person to 
whom he could dispose o£^ it but to E. and C. ; 
and the element of wiEnl trespass, and the 
element of special and exceptional need _ot 
support to the surface, were absent. In a claim 
h i for (1) the value of the coal ; (2) a sum 
for “ way-leave” and the advantage, obtamod by 
working through instead of round the teu ; and 
tS") for damages done to the houses on the sui- 
face :— Held, affirming the decision of the court 
below, that ihs value of the coal taken must be 
the value of the coal to the person from whom 
it is taken, at the time it is taken, and that the 
best evidence in the peculiar circumstances of 
tliis case of that value was the roy.ait jrpaid by 
E. and C. for the survouinliug coalfield; there- 
fore \ was entitled to the lordship on the coal 
excavated, calculated at that rate ; together 
with the pavmeiit of a sum for .himage iloiie to 
the houses on the surface. Zivnit/^fone v. Faw- 
yardaCaal (\k, .5 App. Cas.2o : 42 L. T. .8,34 ; 
28 W. E. 357 : 44 J. P- 392— H. L. (8c.) 

In .an action for getting and taking coal from 
a coal mine, the proper nieasuro ot damages is 
the value of the coal as soon as it is severed 
from the freehold, which may^ be ascertained 
by dsdiictiiig from the ijaleabie lalue ot the 
coal at the pit's month the expense of carrying 
it there from the mine, 

Q. B. 278 : 2 Cb & D. 721 : 11 L. 3., Q. B. kfu") ; 

G Jur, 1109. 1 • 

In an action for taking coals from the plam- 
tiff's mine, where the d.efendant is a mere wrong- 
doer, the measure of damages is the value of the 
coals at the time when they tir^t existed as 
chattels ; and the defendant is not entiileci to 
anv deduction for the expense t»f getting them, 
or for a rent payable to the mnieowner on coals 
o-ot from the mine. 117^/ v. i/a//. 9 \L & A. 
G72 ; 1 D. (N.S.) 37G ; 11 L. J- 38a. 
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compensation ; and a recoveiy, with satisfaction 
for erecting it. does not operate as a purchase 
of the right to 'continue such erection. Holmes 
Y. ir7bv(W, 10 A. & fi. 503. See Thompsm v. 
Glhmm. 7 M. & W. 450 : 0 I). P. C. 717 ; 10 L. J., 
Ex. 330. ^ ^ 

Therefore, where the trustees of a turnpike 
road bnilt buttresses to support it on the land 
of A., and A. thereupon sued them and their 
workmen for such erection, and accepted money 
paid into court in full satisfaction of the tres- 
pass for such erection : — Held, that, after notice 
to the trustees to remove the buttresses, and a 
refusal to do so, A. might bring another action 
against them for keeping and ^continuing the 
buttresses on the land, to which the former 
recoyery was no bar. 


■imrt.] 

icerf, 

even 

festal. 

'e th.e 

'h ^ 


'■ i '■ 


rin L J Ch. 389 ; L. E. 6 Gh. 742) and PUllips 
[ Flom fraji (L. E.,di Ch. 770), that a, trespasser 
-hall not be allowed to use another person’s land 
without paving for it, applied on the ground that 
fhP trespasser, "besides injuring the land, had also 
IVi the use of it. v. Wedm>mstet' 

^.mho CoalaM Cohe Co,,toS L. J., Ch. 741; 
fl 895] 2 Ch. 538 ; 74 L. T. 804 ; 44 W. E. 698- 
b’ A. 

Conversion of Produce.]— In an action for the 
recovery of land, and for damages for conversion 
of its "produce -.—Held, that the measure of 
damages was the value of the produce which the 
lands were capable of yielding at the time they 
were taken possession of, after deducting the 

expenses of management. However wilful and 
loner-continued the trespass may have been, there 
is no law which authorises the disallowance of 
such expenses or the iiifliction of a penalty on 
the defendants beyond the loss sustained by the 
nlaiiitiff. MeArtlmr v. Cornwall, 61 L. J., 
1\ 0. 1 5 A. 0. 75 ; 65 L. T. 718 — P. C. 

Interest.]— Where a plaintiff proves by parol 
that he occupies the premises under a written 
a»:rreemeiit fro.m W. , and the defendant produces 
alease from W., made and taking effect about 
the time of the acts complained of as trespasses ; 
in order to entitle him to more than nominal 
damages, the plaintiff must show the duration of 
his interest, which he can only do by the pro- 
duction of the written instrument. Tmyuian v. 
Kwnoles, 13 G. B. 222; 22 L. J., 0. P. 143; 
17Jur.238. . 

Action for breaking and entering the dwelling 
house of the plaintiff, and taking away goods 
therein, not alleging them to be his goods : — 
Held, that the plaintiff was not entitled to 
damaa-es for the value of the goods, as they were 
not alleged to be his property. PrUcluml y. 
Long, 9 M. & W. 666 : 1 D. (x.s.) 883 : 11 L. J., 
Ex.’ 306. 

Oosts.l— In an action for breaking and enter- 
ing a house, and taking and selling goods, the 
plaintiff is not entitled to recover the costs of 
setting aside a warrant of attorney and ail 
subsequent proceedings under which the trespass 
was couunitted. Holloway v. Turner, 6 Q. B 
928 ; 14 L. J., Q. B. 143 ; 9 Jur. 160. 


Recovery ia Replevin no Bax.] — A recovery in 
replevin is a bar to any action for the same 
taking of the same goods, as all damagp may 
be then recovered, but not to an action for tres- 
pass to land committed at the time of such 
taking. Gihhs v. Cvuiltslianh, 42 L. J., C, P. 
273 ; L. E. 8 G. l\ 454 ; 28 L. T. 735 ; 21 
W.E. 734. 

A person let into possession of mortgaged 
property by the mortgagor,, he being left in 
possession onty by the sufferance of the mort- 
gagee, has no title against the mortgagor, 
except after his assent to the assignment or 
tenancy. Ih. 

C. TO GOODS. 

1. Eight op Possessiox. 

Mere Possession.]— The plaintiff, at the time 
of the trespass, must either have the actual 
possession' or a constructive pcfssession in the 
property which is the subject of the trespass. 
Smith V. MilleSy 1 Term Eep. 480. 

A. commissioned her brother to buy a cow for 
her, and a fortnight afterwards he bought a 
cow; but, before the cow had either come to 
A.’s hands or she had assented to the purchase, 
the cow was taken by B. :■ — Held, that A, had 
such a property in the cow as would enable her 
to maintain trespass against B. for taking the 
cow. Thomas v. PliUlips, 7 Car. & P. 573. 

If an owner of a chattel gratuitously permits 
another person to use it, the owner may main- 
tain trespass for an injury done to it while it is 
so used. Lotan v. Cross, 2 Camp. 464. 

A shopkeeper, who has the possession of goods 
sentto him on sale or return, may maintain tres- 
pass for their injury in his own name. CulwUl 
V. lieeres, 2 Camp. 575, 

As Servant.]— A master of a flyboat, who is 
hired by a canal company at weekly wages, may 
maintain trespass for catting a rope fastened to 
the vessel, whereby it was towed along an inland 
navigation, although the vessel and the I'ope 
were the property of the company. Jloore v. 
Rohinson, 2 B. & A.d. 817 ; 1 L. .J., K. B. 4. 

A. hired a steamboat for an excursion, the 
owner’s captain navigating her:— Held, that the 
hirer had not such a possession as to justify him 
in forcibly turning out a stranger whom the 
captain had allowed to come on board. Pean v. 
Hoqq, 10 Bing. 345 ; 4 M. & Scott, 188 ; 5 Car. k. 
P. k- ; 3 L. J., C. P, 115. 

Assignee.] — ^Where goods are assigned as 
security for an advance of money, u|X)n trust 
to permit the assignor to remain in possession . 
of them until default in payment at the time 
stipulated, and upon further trust to sell them 
upon such default being made, tlie assignee 
has a sufficient possession to ena!>le him to , 
maintain trespass against a wrongdoer. Tk/oY;? 
V. Morris, 11 C. B. 1015 ; 21 L, J., C. E 18r> ; 
16 Jur. 500. 

Auctioneer.] — ^An auctioneer put into possession 
of fixtures attached to the freehold for the pur- 
pose of selling them, the purchaser being bound 
to detach and I'emove them, has not such a pos- 
session as will support trespass de bonis asportatis 
for their wrongful removal. Paris v, Panks, 6 
BX-4B5 ; 18D. J., Ex.Sl'3. 

aiialified Right.]— A„ being indebted to B., it 
was agreed that B, should keep A. s cow tdl the 
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'” [‘whmB to|»erfe0t.]-^Where a party 

'purchased, % a ^eThil dohtract, a crop of grow- 
ing grass, with liberty to go on the close where 
It grew, for the purpose 'Of OttUIng and carrying 


debt was paid ; that A. might drive her away 
every moriniig and night to be nnlked ; and it 
lie did not return her, that B. might retaite hei 
wlienever and wherever he found her. A. drove 
her away, and kept her three weeks, ^yhereupon 
B retook her. In an action by A. against b. toi 
so doing :--Held, that these facts supported a 
plea denying A.’s property in the cow. 

V. iSi/7)U)7is, 8 Q. B. 90 ; lo L. J-, Q. B. , 
Jur. 6. 

Incomplete Possession.] — The plaintiff and 
the (lefendant were owners of boats empIoyed^ in 
a hslierv. The plaintiff’s boat cast a tishing 
sean rouiid a shoal of mackerel, with the excep- 
tion of a comparatively smaU opening, which 
the scan did not quite fill up, hut through 
which, in the opinion of the witnesses, the lihii 
could not escape. The defendant’s boat then 
came through the opening and took tlie 
mackerel Held, that the plaintiff, could not 
maintain trespass for taking his ffsli, his pos- 
session not having been complete. Jowuj v. 
Bh^hens, D, ck M. 592 ; 6 Q. B. (i06. 

Possession of Trespasser.] --Title to property 
created merely by the act of reducing a thing 
into possession necessarily inijdies a reduction 
into possession effected by an act which is not in 
any wav of a wrongful nature. Such an act, 
therefore, effected by one who is^ at the moment 
a trespasser, cannot create a title to property. 
Blades v. HBbB, H BI. L. Cas. bbl ^ J-'l- 

84 L. J., C. P. 286; 11 Jur. (N.S.) 
7(11; 12 L. T. 615; 13 W. B. 927. 

Setting up Jns tertii as _ an Answer,].— xV., 
being in possession of a piano, which he had 
iirevioiish'’ mortgaged with other goods by a bill 
of sale to B., sold it to the plaintiff, who took 
possession of it, and removed it from premises 
wliich A. lield as tenant to the defendant. The 
sale TO the plaintiff was a bona fide transac- 
tion. The defendant, to whom a year’s rent 
was (hie bv A., and being unaware of B.'s mort- 
ffage, or of the sale to the plaintiff, caused the 
chattel to be taken out of the plaintiff’s posses- 
sion and replaced in the premises held by xV. 
Thereupon B. claimed it as bis property, hut 
the defendant, after B.'s claim had been made, 
distrained and sold the piano, together with 
other goods, for the rent due, when it was piir- 
clrised amongst other property by B., who paid 
the defendant the rent due. and the costs and 
expenses of the distress, retaining the balance of 
the purchase money. In an action for trespass 
in taking away the piano, and for its coiiver- 
yjon -Held, that the defendant could not- defeat 
the action by showing that the title to the chattel 
was in B, under the hill of sale, and that the 
plaintiff was entitled to a verdict, Hiunjim v. 
Basley^ 2 L. li. lx*. 573. 

In an action for seizing goods in the possession 
and apparent ownership of the plaintiff, the de- 
fendant cannot set up the title of a third person 
to defeat the action. Iselson v. CherrilL 1 M. ^ 
Scott, 452 ; 7 Bing. 663 ; 9 L. J. (O.s.) C. P. 227. 
‘ A F.} Carter v. Johmmh 2 M. & Hob. 263. 


it away : Held, that he could not maintain 

trespass against the seller for taking away his 
horse and cart from the close, which he had 
brought there for the purpose of carrying away 
the ‘^rass ; for this was in siihstancc an action 
charging the defendant on a contract, within 
the 4th'^section of the statute of frauds. Car- 
rmgton v. Boots, 2 M. &c W. 248 ; 6 L. J., Ex. 95. 


Sending hack Infected Horse to Yendor.] 

Xhe purchaser of a horse sent it back to the 

seller on the ground of non -compliance with a 
wjirranty. The horse did comiily with the war- 
ranty, and, whilst in the ^ purchaser's stables, 
coiitiacted^ a contagious disease. Of this the 
i.)urchascr was unaware when he sent back the 
horse. On arriving back at the seller’s stables 
other horses of the seller’s contracted the disease 
from it. and died Held, that the seller could 
not recover damages from the purchaser for the 
Lrtss of those other luTvses. 11 rh/Jit v. Iletton 
Z)owos Oo-ogao'iiti've Socifty, 1. Cab. &: E, 200. 

locking up Goods.]— The wife of G.’s brother 
was present in his house at G.’s death, and put 
awav jew'elierv belonging to him in a cupboard, 
with the bond tide obiect of protecting it. The 
jOTvellory disappeared: — Htdd, tliat luir ^act 
amoiint(id to a trespass, and the executor of G. 
was entitled to nominal damages. Kirk v. 
(ireyovy. 45 L. J., Ex. 186 ; 1 Ex. D. 55 ; 34 L. T. 

488 ; 24 ’^Y. K. 614. 

Semble. that if the articles had reasonably re- 
quired protection, and the act^ of the wife had 
been a reasonable precaution for that purpose, 
the trespass would have been justified. IIk 

The defendant claiming in arrear from 

tlie plaintiff, ids lodger, locked the d(.)or of tlie 
room in which the "plaintiff's goods \yei‘c de- 
posited, and refused to allow the plaintiff to 
enter and remove them, -aying rhm lu- should 
not have them, until had j)ai(„l his rent 
Held, that the acts of tiie defemlant did not 
amount to a taking* ^tnd that the tres[»as.s was not 
maintainable. Ilarth-y v, <.>r Mo-ium, 

3 G. iJe Ih 1 : Oar. M. 504 : 8 Q. B. 701 ; .12 
I,. J.. Q. B, 41 : (i Jur. 946. 

If in an action for taking gO(ids the dt;fendauts 
plead that L, was j)osse-sed of a room, and that 
they, as ids servants, removed the uuods. whidi 
were encumbering the room, to aconvmdent dus- 
taiice : rids plea is disproved, if it is shewn that 
the dc-fendants hacked up the gi.>tH.ls in tlu.‘ room, 
and took awav the key. v. ./a.ee/.v, 7 Car. 

P. 343. 

By Custom House Officer.]— Whert; a cyst uni 
hou'^e officer to«vk hy force, from mch-r i lie^iirm of 
a, passenger landing from a vessel a pfua folio con- 
i taining sclmol <ira wings, wifhoni making any 
previous demand : — Held, that, as dnuying.s 
- which had not paid duty were lialde to forfeiiure 
under 3 k 4 Will. 4, c. 56, tlm officer was rmt 
liable in trepass de bonis asportat is. iJe iron* 
do-u-hi V. Lewis, 2 P. & 1). 288 ; 16 k K. 117; 9 
L. J., Q. B. 148. 

Where goods, liable to payment iff' ihuy, have 
been landed and warehoused, and examined by 
custom house officers In the regular cxectition of ! 

their Aity, no acthiU can foe inaiiitalncd against > 'V''|. 

such ‘officers for the detention of the goods, .;]]] 
under a belief that they are liable to forfeiture, 
though it ultimately appatra they were not so , . 'f | 
liable, Jacoksukn w IMakf?, 7 Scott (N.IL} 772 ; yt; 

6 .M, k, G. 919 ; 13 L. J C, E 80 ; 8 Jut. 272, xi 
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use : — Held, that such couversuin was merely 
matter of aggravation ; and a plea justifying 
the taking the goods and carrying them away, 
but omitting to justify their conversion was 
sufficient. Pratt v. Pratt^ I>. & L. 20 ; 2 Ex, 
413 ; 17 L. J., Ex. 299. 

A defence to an action of trespass for destroy- 
ing a machine, that it was on the defendant's 
ground without his license, and that it was 
injured in removing it, must be specially pleaded. 
Page y, Matcpff, 1 L. J., C. P., 57. 

Evidence of Possession.]— -In an action for 
taking goods and chattels, the defeiidaut pleaded 
that tire goods W' ere not the goods of the plain- 
tiff. The plaintiff proved that he had purchased 
them of the sheriff, under an execution issued 
against B. The defendant proved that he had 
subsequently taken them in execution as tlie 
goods of B. they being at the time in B.’s 
possession : — Held, that this evidence was 
admissible, and that it was competent for the 
judge to put it to the jui’j to sn.y whether the 
previous sale to the plaintiff was bona fide or 
fraudulent. Aiililey v. Minnett^ 3 N. & P. 231 : 
8 A. & E. 121 : 1 W. W. & H. 155 ; 7 L. J., 


fter the impounding, cannot be treated as 
asser merelv because he retains possession 
aoods distrained, although his refusal to 
’"them up to the tenant may amount to a 
SO as to rein) or him liable in trover. 
^ klU^, 4 0. B. 172 ; 17 L. J., 0. P. 

landlord puts in a distress and declares 
- distrains and docs really intend to distrain 
j'eroods on the premises which are not by 
.^trainable ; for this alone neither trespass 
>vei' will lie. Beeh v. BenWgh, 29 L. J., 
273 : 6 Jur., (N.S.) 998; 2 L. T. 154 ; 8 


■ tHuUlit 
J :>'#*!{<' r 
fi'n 


By Constable under Warrant.]— A constable 
hnviiin- a warrant authorising the seizure of 
certain specified goods alleged to have been 
stolen seized those goods and others not speci- 
fied in the warrant ; the latter goods were not 
likely to furnish evidence of the identity of the 
former -—Held, that he -was liable to an action 
of trespass, though a copy of the warrant bad 
not been demaiu led. Crozhr v. Mg, 9 D . & 
E 224 ; fi B. & C. 232 : 5 L. J. (o.s.) M. C. oO ; 


Coirijiiis- 

rlijjmenr 

ignau'rit 

account 


A. brought an action against B, for taking two 
tables and a chair. He pleaded not guilty. It 
was proved that B. took two chairs and a table 
in the house of B. ; but none of the witnesses 
knew A., and there was no evidence of any kind 
to connect A. with the goods taken in D.’s house : 
—Held, that, to entitle A. to recover, there must 
be some evidence to connect him 'with the goods 
Car. A M. 127. 


cannot be made a trespasser by relation, is only 
applicable where the act complained of was law- 
fid at the time. TJtarpc v. Stallwood, 5 Man. & 
a 7G0 ; fi Scott (N.K.) 715 ; 12 L. J., C. P.^241. 

Trespass lies against a person who takes a 
beast '"as” an estray, although lawfully at first, 
and afterwards abuses it by riding and labour- 
ing it. Oxley vAVatts, 1 Term Eep. 12 ; 1 E. E. 
1&. 

'where cattle escape through defect of the 
defendant’s fences, trespass will lie if he drives 
them into the highway and there leaves^ them. 
Carruthers v. Ilolleti, 8 A. &; E. 113 ; 3 H. & 1. 
246 ; 1 W. W. & H. 264. 

Mixing Groods.] — If A., for a frauduieut pur- 
I'lose. mixes his goods with B. s. still, if they can 
be distinguished, he may maintain trespass 
against a person who, having a right to^ take 
B?s goods, ignorantly takes those of A. Cdwill 
V. Beeceii, 2"0amp. 575. 

How differing from Conversion.] — In trespass 
a party is liable if he takes the property only for 
an instant ; but in trover he is not liable unless 
he Eilso proceeds to a conversion. v. 

Eehtar. 1 Bing. .5117. 60i ; 1 M. te P. o4I ; 0 U J. 
(o.a) C. p. 132. 

-Allegation that goods are Plain- 


taken. Forman v 


ril fitrif I 
iorlcivil 
r. their 
^tinned 
id l>v a 
unugcd 
;'psided, 
tlie 
iuagci's 
were 


by the execution creditor, so as to make him 
liable for the act of the sheriff, is a question 
of fact. It is not within the scope of the 
implied authority of the solicitor of a judguieat 
creditor issuing a 
seize particular 


fi. fa. to direct the sheriff to; 
goods. Javmmn ■ 

sd. Smith V. Xetd, 9 Q. B. D. 
■142;- 31 W. '11 ; 76— C..',: A.y' 
Q. B. 487 ; 46 J. P. 615. 

A direction by the attorney to the sheriff to 
seize under a wu.'it of execution is an act done by 
an agent within the scope of his authority, and 
binds the principal. The client, therefore, is 
liable in trespass for the act of the attornejq in 
directing the sheriff to take the goods of the 
wupug party. v. Hooper, 1 I). & L. 

769 ; 6 Mali. & G. 827 ; 13 L. J,, C. F. 63 ; 8 Jur, 
127. vS, P., MorrU v. Salherg.oS L. J., Q. h. 
275 ; 22 Q. B. D. 614 ; 61 L. T. 283 : 37 W. B.. 
469 ; 53 J. P. 772—1. A. 

Where goods of a party are seized under a 
process which has issued in a suit in which sSuch 
■ party is a defendant, but the seizui’e takes place 
without the knowledge or authority, or m the 
name of the plaintiff in such suit, the circum- 
stances that the goods afterwards came to his 
hands, and that he, knowing the circumstances 
of the seizure, refuses to give them up, do not 
make him a trespasser. Wllm v. b 

Scott (H.B,) 894 ; 1 B. & L. r>B3 ; 12 L* J., C. P. 
306 ' " ' ' 

A mere ratification of a previous trespass 
r,A+. , mafefi the oartT ratifying a tres- 


Practice.— - „ , , . , 

tifiTs/j— In an action for taldn; 
dwelling house, it must be alleg 
the goods of tlie plaintiff. Pr. 
9 M. & W. 666 ; 1 D. (N.S.) 883 ; 


Ueery] 
even 
"estet 1 
the 
Lard 
■ 1; 32 


an action for taking the plaintiff's hog, and 
converting the same to the defendant s _use, the 
conversion is only matter of aggravation, and 
need not be justified or answered, for the con- 
version is not a trespass vi et annis. Bye v.. 
Leaf her dall, 3 Wils. K. B. 20. 

A declaration charged the defendant with 
taking and carrying aw^ay the goods of the plam- 

. . A- ® ■. •. -J..-*. i-i-rsr,. fn hlfi 
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A principal is not liable for the wrongful acts chattel was seized for his use or benefit. 

a benefit from v. jBarlm% 1 N. & M. 409 ; 4 B. & iid. < 
,t the time of the receipt, lie has An attoriiej who delivers a pree 
Freeman ilosJiej%Vd sheritf’s bailiff, who thereupon acts 
is not therefore a co-trespasser with tl: 
w^arrant from the Soioell y. 6 A. & E. 407 ; 

goods 627 ; W., W. & D. 667 ; 7 L. J., Q. B. 1! 
fixture, 

S. Damages. 


of ilis agent, though he. receives 
them, unless, a ” 
notice of the iliegallity. 

Q. B. 780 ; ISL. J., Q^.B. 340. 

Where a broker, under a ' 
landlord, authorising him to distrain the 
and chattels of the tenant, seized a 
which was afterwards sold, and the proceeds 
paid to the landlord : — Held, that the receipt of 
the proceeds did not make the landlord a tres- Costs and Expenses.] — In an action 
passer, it hot being shown that he wns aware of the plaintiff’s goods in execution under 
the illegal seizure. Ih. of attorney and judgment, which w. 

A, authorised B., a broker, to distrain for rent wards set *aside as illegal, the plaint: 
due to him from C. B. having entered for the claim as part of the damage bis costs ii 
purpose of executing the warrant, took away vacating the warrant of attorney and i 
books and papers (which were assumed not to Ilolhmay v. Turner, 6 (y B. 928*^; 14 L 
be distraiiiable), and omitted to insert them in 143 ; 9 Jur. 160. S. P., Loton v. I)i 
the inventory : — Held, that A. was liable, jointly B. & Ad. 343 ; 1 L. J., K. B. 103. 
with B., in trespass. Oaimtlett v. Fing, 3 C. B. Where a defendant had wrong’fnlh' i 
(N.S.) 69- plaintiff:’s goods, but had notnmnoved t 

the house in which the plaintiff’ re.s; 

Solicitor, when Personally Liable.] — Action another wrongdoer, against the wil 
foi‘ wrongful seizure of goods against an execu- defendant, seized the while tin 

tion creditor, and her attorney, jointly. The defendaiit'.s ].)OSsession. ' the plaintiff’ 
attorney, who had given the sheriff a fi. fa. entitled in tres|)ass to recover as damn 
against C., sent a man with the sheriff, to point the defendant the amount she had be 
out his goods. lie pointed out goods which i?he to pay to the second wrongdoer, to re( 
sheriff seized, and which, on an interpleader goods from him. Fee?(e I Ex 

issue, where found to he the goods of D. : — Held, L. J., Ex. 440. 

that the attorney, by the direction which he had D. obtained, as special damaGC, in a 
given the sheriff, had made himself personally against an execution" creditor and'lier"; 
liable in trespass. Pnicer y. Flemmg, lv, K 4 a verdict for the costs of the iiirerpie:' 

C. L. 404- ceedings, whicdi he had taxe<l aeuinsr rl 

Held, also, that, the attorney having directed tion creditor, and for the paynient of 
the sheriff to seize the goods which the man her he had an order of the court, bur v 
sent should point out, the consequence was was unable to recover : — Held, thap ash 
just the same as if he had himself pointed out was brought' against, but li the 'excAoVtion 
the wrong goods, and directed the sheriff’ to aiKl her attuni’ey. the saine danmee.-- juu 
seize them. Jh. covered asm ins, r" both : thnt nc rf 1 , 0.5 . 
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nominal damages, or to such substantial damages 
as the jiiiy thinks adorjuate. y. D(m\ 14 

L. T. 640 ; 14 W. E, 5‘)U— P. C. 

A person who lias luoYed the goods of another 
without a lawful right to do so, even to put them 
out of the way, is liable only for the natural con- 
sequences of the removal. JValkerY. Sheermany 
3 if. & E. 259. 

On a declaration for taking the plainti:ff’s 
o-oods, chattels and eh’ects, he may recover the 
value of lixtures, Pitt v. Shew, 4 B. k Aid. 206. 


TRINITY HOUSE. 

See SHIPPING. 14 


TROVER AND CON- «! 

VERSION. f; 



In Criminal Cases. J- 


lllllygTRiAn.;.^^^ 

See PRACTICE— CBIMINAL LAW. 


TRINIDAD 

See CQLOjiY. , 


To Person and Goods — Same Wrongful Act — 
Estoppel.] — Da, mage to goods, and injury to the 
person, although they have been occasioned by 
one ar.id the same wrongful act, are infringe- 
ments of different rigtits and give rise to distinct 
causes of action ; and, therefore, recovery of 
damages for one of these causes of action is no 
bar to recovery of damages for the other. 
Bnumien v, Humphrey, 53 L. J., Q. B. 476 ; 14 
Q. B. D. 141 ; 51 L T. 529 ; 32 W. E. 944 ; 49 
J. P. 4— C. A. 

Mitigation of.] — In an action for taking the 
plaintiff’s goods, the defendant having pleaded 
not guilty, cannot, in mitigation of damages, 
give In evidence a repayment by him, after 
action brought, of mo ne}" produced by the sale of 
the goods. Bundle v. Little, 6 Q. B. 174 ; 13 
L. J., Q. B. 311 ; 8 Jur. G68. 

Eedueing Bamages.] — A person having 
obtained several very valuable articles without 
paying for tliem, the tradesmen on hearing that 
he was reputed to be a swindler, went to his 
house, gained admittance, broke open an inner 
door, and took away part of the goods. He 
brought an action for trespass and obtained a 
verdict. The court refused to reduce the 
damages by allowing the tradesmen to set off 
against it the amount of the debts due to them. 
Hawldns v. Baynes, 1 L. J. (O.s.) K. B. 167. 

4. EESTO RATION OF GOODS. 

Under certain circumstances the court will 
stay the p,roceedings in an action for seizing- 
goods, on the defendant's restoring the goods, or 
paying the full value of them, with the costs of 
the action. Plohering v. Truste, 7 Term Eep. 53. 
And see Earle v. Holdernes((, 4 Bing. 462 ; 1 M. 

P. 254 ; 6 L, J. (O.S.) 0. l\ 68. 

But the court refused to stay proceedings in 
an action for seizing goo<ls, on the defendant’s 
restoring them or their value, with costs, where 
it would not have entled the suit, and the value 
was disputed. Knot v. Barher, 3 Anst. 896. 

-^See Criminal Law. 


1. Parties, 270. 

2. What Amotmts to Co7iversion. 

In General, 274. 

h. Detention after Demand, 277. 

c. Claim of Bight or Interest, 280. 

d. Sale, 281. 

e. Waiver of Conversion, 234. 

3. Bight of ActUnu 

a. Property and Possession, 285. 

h. For what it Lies. 

i. In General, 287. 

ii. Negotiable Instruments. 289. 

c. On Sale of Goods, 292. 

d. After Theft of Goods, 295. 

e. Where Goods obtained by False 

Pretences or Fraud, 297. 

* /. Property Lost or Found, 300. 

g. Property Given or Exchanged, 300. 

Ji, Goods Seized or Taken in Execution, 

301. 

7. Between Landlord and Tenant, 302. 

h. Against Carriers, Warehousemen, or 

Wharfingers, 304. 

4. Praotice. 

a, Eestoration of Goods and Chattels, 306. 

1). Damages, 307. 

e. Costs, 311. 

d. Effect of Judgment, 311. 

1. Parties. 

By whom Maintainable — Joint Owners.] — 
P'our joint owners of goods delivered them to a 
pawnee, to be redelivered in a certain event. 
After the happening of the event the assignee of 
three of the joint owners demanded the return 
of the goods, which was wrongfully refused. 
The fourth joint owner \vas abroad, and did not 
assent to the demand Held, that the assignee 
could not maintain trover against the pawnee. 
mirper v. Godsell, 39 L. J., Q. B. 185 : L. li. 
5 Q. B. 422 ; 18 W. R. 954. 

If an article is deposited by one, with the 
authority of another, and received by the bailee 
to keep" on the joint account of the two, one 
alone cannot lawfully demand it without the 
authority of the other, so as to maintain trover 
upon the bailee’s refusal to deliver it. May v. 
dBirteg, 13 Bast, 197 ; 12 E. E. 322. 

Where the question was, whether goods were 
the property of the plaintiff alone or jointly 
with B. -Held, that, as the plaintiff and S. bad 
made joint orders for the disposition of the goods, 
the plaintiff alone could not recover, Kathan v. 
BucUemd, 2 Moore, 153. 

A decliiration stated that the plaintiff was 
possessed as of his owm property of four horses, 
which the defendant converted and disposed of 
to Ms. own use. Fleas, first, that they were not 
the, property of the plaintiff, and, secondly, that 
a judgment 'was recovered against F., and that 
the defendant (a sheritt”s officer) seized them 
under an execution against Bb, the same being 
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i chattels of F., and liable to be not liable in trover at the suit of his co-tenant 
ken as aforesaid, and not being the for the mere sale of the chattel, though he is for 
le plaintiff. To which the plaintiff such a disposition as amounts to a destruction of 
bhej were his cattle and property, it. 3fayhewY. 7 C. B. 229 • 18 T 

b was found by the jury that they C. P. 17*9 ; 13 Jur. 1078. * ‘ 

erty of the plaintiff and^F. jointly : There need not be aii actual destruction • anv 

the issue raised by the defendant disposal of the property in such a manner as to 
bhe cattle were the sole property of prevent a co-tenant from obtaining his share k 
ury having found that they were a conversion. Ih. 

)erty of the plaintiff and F., that When one tenant in common forcibly took -i 
•as entitled to recover. Farrar v. ship out of the other’s possession, and seireted 

& W. 682 ; 1 Tyr. & G. 1053 ; 5 from him so that he did not know .yheiett was 

.. . changed the name of it, and it afteV. 

s jointly interested in a chattel wards got into a third oersou’s hands who setu; 

joint demand for it, may, notwith- it on a foreign voyae-e whei'c it lost • H p] ] 

:tain separate actions in respect of that it was proper to be left to the iurv whedu >• 
person who unjustly detains it. the destruction was not by the uiean^I of th'u 

'.nooe/^, 4 Car. & P. 1.52 ; M. & M. tenant in common. 

d East, 121. 

, . X 1 , 1 . secret removal of entire chattels by one 

r of Society.]— A member of an tenant in common, without tlie consent or imow- 
y, entrusted with a box contain- ledge of the otlier, and fur tiie purpu,<e of <elhm. 
and boimd by bond to keep it them and applying the proceeds tluiis own w 
maintain trover against another does not nmount to a conversion, nor is it ml mi 
third person who took it from lawful act fur which the touiant can m- m m 
' y. Cam^oU, 1 Term Hep. 658 ; 1 , an actiorp even althou Jfthe^rZ^val Li ™ 

,a lien on the clr.attels by a third party. 
n i 2o L. J.. Ex 345 • 4 W h two 

ds-Trover by lord for Trees ; Obseryation on tlie rtile that ma- tanrnt in 
.at.]-lhe right to trees severed common cannot maiutaiu trover againsLnother 
: a copyhold or a customary free- Mlcliluna v. Wirhlmm. 2 Kav T 4<ut ^ ^ ^ ' 
icie in the lord, and in general i ' * " ' 

dn trover for' them when sol On Bankruptcy. -i— One of two tenants in 

of goods coin mined an act of bank- 

h VL' ■ 3 I "f, ‘iefendant, by direction 

11.309, 9 Oh. 1). 826; o4 L. l.jot the other tcmant In couumni. siiid t lie gutuls:— 

old, that the assignees of the bankrupt could 
Ttustees haying a title to | the sam in an acriuii h r nionev liad and received 

i. i ii? v. .i/„rhh.v. tl 


r, or unless it i Mortgagee — Tenant’s Fiitnres.l — Tli< 

n destroy^ih mortgugeo of tciianfV livtuns 1ms rildit m 

til ’ . iH flie land which the tenant who 1ms 

Alhrming 13 mortgaged cannut .icfeut l,y a sui.epuaa mir- 
t renderot his lesise t,o his laadloni. it he does so 
attel camtor surrender, the mortgagee has a ri-ht u> ehg 
companion, I and sever _ .such fi.«ures, and may iauiiilain an 
LL * v**”* h aetlou agiunst an incoming toiwiit who has tire- 
ntifi should vented him from c.ierei.sing that ri-hi, in which 
■. PrMivf/ffjachon he may recover the value of the S.-ctEres 

i tenant in Co. v. lJmh\ 6 C. J| (xs) 7 %! 4 

ible.applica- L. J., 0. P. SW ; f, ,|h. f v A lYori 4w’ n 


aad using Assignee under ToidaMe BUI of Sale 

1 .theretere it creates no The plaintiff having seised the giKsk of ra 

m caminon of a chattel is warmnt of attorney previoLy givm to him 
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S.. took an assignment of the goods from the 
shcrift by bill of sale. The defendants, who 
were landlords to S., distrained for rent, and 
seized the goods under such distress whilst the 
plaiiitilf Avas in possession of them. Three days 
afterAAurds, S. filed a petition in bankruptcy, on 
which he was declared a bankrupt^ and assignees 
Avere appointed. The assignees did not interfere 
with or demand the goods of the plaint iff, but 
they Gomniciiced an action against the plaintiff 
for the conA’ersion of the goods. In an action for 
an excessive distress, brought by the plaintiff 
against the defendants, the jury found that the 
Avarrant of attorney was given as a fraudulent 
preference of the plaintiff over the other credi- 
tors, in contemplation of bankruptcy ; — Held, 
that the property in the goods vested in the 
plaintiff b^^ the bill of sale, subject to bedwested 
by the assignees ; and that, as the assignees had 
not interfered, the plaintiff Avas the owner of 
the goods, and the defendants, being AAUong- 
doers could not set up the title of the assignees 
to defeat the plaintiff’s action. JS^eionkam v. 
Stermwtu 13 C. B. 285 ; 20 L. J., C. P. Ill ; 15 
Jur. 360. 

Several Defendants.] — In trover against seA^eral 
all cannot be found guilty on the same count. 
Avithout proof of a joint conversion by all. 
JSicoU A". 1 M. & S. 588. 

A Avritten notice of demand to deliver up 
deeds aaus seiwed on three persons at different 
times and places : — Held, thatitAAns for the jury 
to say, from the Avhole of the CAudence, whether 
they had not ])revious]y agreed to act in such a 
manner with reference to tiie deeds as to render 
their refusal, although separately gi ven, evidence 
of a joint coiiversion. Atliui v. Slater. 1 Car. & 
K. 356. 

Corporations.]— Trover, as Aveli as trespass, 
lies against a corporation aggregate. Mcvuml v. 
Monmmitli^livre Canal Co.. 3 Raihv. Cas, 159 ; 4 
Man. & G. 452 ; 2 I). (IT.S.) 113 ; 5 Scott (n.e.) 
457 ; Car.icM. 606 ; 11 L. J., C. P. 317 ; 6 Jur. 
932. 

A contractor, having engaged Avith a railway 
company to construcr. a portion of their line, 
employed a snb-contractor to fence the line, who, 
for that purjtose, placed timber near it. This 
timber having been sold to the plaintiff, aaus 
afterwards taken away by the Avorkmen employed 
on the railway ; a claim to the timber haAung 
been made oii behalf of the plaintiff on a director 
of the company, the claihiant was recommended 
by him to attend a meeting of the company, 
which he did, and Avas informed, by the same 
director, that there aaus a prospect of an amicable 
arrangement, and that, in all probability, his 
claim Avould be met : — Held, in trover against 
the company, that there was not sufficient evi- 
dence to make the company liable. Glover v. 
X. A". W. Baj., 5 JEx. 66 ; 19 L. J., Ex. 172. 

Husband and Wife.]— Where, in trover against 
husband and wife, the declaration stated a con- 
version by both Pleld, sufficient, after verdict. 
KenjwoHh v. Mill, 3 B. & Aid. 685. 

The plaintiff^s goods had been taken in execu- 
tion under process against B.’s goods, and placed 
upon the premises of the defendant, who w^as an 
innkeeper ; upon a demand of them by the 
plaintiff, in the absence of the defendant, the 
wife of tlie defendant said that she would con- 
sult the attorney who had issued the execution, 
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and after liaAfing done so .refused, saAuuu' she was 
not to deliver them up, and that he wmild save 
her harmless Held, sufficient evidence of a 
conversion. Catterall v. Kennon, 2 G. & I). 545 * 
3 Q. B. 310 ; 11 L. J., Q. B. 260 ; 6 Jur. 507. 

The goods of a woman with Avhoru a man had 
contracted a bigamous marriage Avere seized and 
sold under an execution against the man. After- 
wards, the Avoman ascertaining tiiat the man had 
committed bigamy, bronglit froAur against the 
sheriff for the Aulue of her goods : — Lleld, that 
she Avas entitled to succeed. GiaHqwoU v. 
Young, 7 L. J, (o.s.) K, B. 305. 

Conversion by Servant.]— A servant may be 
charged in trover, although the act of conversion 
is done by him for the benefit of his master. 
Ste’pUem V. JEhmll, 4 M. k S. 259. 

Whether he has any authority or not fi'om his 
master for so doing. Porldn>f v. Smith. 1 Wils. 
K. B. 328. 

In troAur to recover the value of a quantity of 
bricks, evidence that men fetched them' away, 
saying, that they were ordered by the defendant 
so to do, and that his name Avas painted on the 
cart in which they were taken, is not evidence 
to connect the defendant AAuth the taking them 
away. Everest y. Wood, 1 Car. k P. 75. 

A seiwant, acting under the orders of his 
master, in detaining another’s goods, is guilty of 
a conversion ns wnll as his master, but a packer, 
having, in the exercise of liis business, shippetl 
goods which had been pledged by a factor to 
several i)ersons, under the orders of a third 
person Avho employed liim for that purpose, is 
not guiltvof a conversion. Groenway v. Fisher, 

1 Car. .^P. 190. 

Where goods, which had been saved from fire, 
Avere carried to a Avarchonse by the servants of 
an insurance company, of which the defendant, 
as one of such sciwants, kept the key, and on his 
being applied to by the OAviier to deliver them 
up to him, refused to do so Avithout an order 
from the company : — Held, that this was not . 
such a refusal as amounted to a conversion. 
AIe,cander v. Southey, 5 B. k Aid, 247 : 24 B. li. 
348. 

By Agent.] — If a principal ratifies the un- 
anthorised purchase by his agent of a chattel 
Avhich the vendor had no right to sell, he is 
guilty of a coin’ersion, altliough he had no 
knowledge of the cii’cumstances which made the 
sale imlaAvful. Hilhery v. Hatton. 2 H. k C. 
822 ; 33 L. J., Ex. 190 : 10 L. T. 39. And see 
Pothouler v. Pawson, Holt, 383 ; 17 E. E. 647. 

2. W.HAT Amounts to Conweesion. 
a. In Greneral. 

Hature of Dealing with Property.] — In troAxr 
the party is supposed to have obtained possession 
of the goods laAvfuily, but to have imlaAAffully 
conA^erted them to his own use. Gdightly v, 
Ityn, Bofft, 88. 

*It is not every Avrongful act depriving a party 
of the possession of his goods that amounts to a 
conversion. Thorogood v. liohinson, 6 Q. B. 769 ; 
14 L. J., Q. B. 87 ; 9 Jur. 274. 

Where the plaintiff’s goods and servants Avere 
on land .which the, defendant recovered in eject- 
ment, and the' defendant, on entering, under the 
vfi'it of 'possessibn, turned the plaintiff’s servants 
off the land, and would not let them remain for 
the purpose of removing the goods, there having 
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the defemlaiit indorsed the order with the in- 1 Intention to Benefit. here an injury Ims 
tciition of correcting what he believed to be au i been done to a chattel belonging to another, iu 
error and of returning the goods to the eon- : endeavouring to do a service to "micIi |hss^,»u out 
signor, yet since the circumstances did not re- uf charity, or tt» }^re^a•nt misidiief i'vom riic aoi tjf 
quire him to iinJorse tlie order or interfere with ; other persons, trover will not lie tor it. 
the goods in any way, he was liable in trover to ! v. Sho/tt^r, 4 Es]). If Jo. 

the consignor. Ih. A pipe of wine belonging' to A. tk^posii oil 

A mere' wrongful asportation of a chattel does ' in B.A cellar, ami was ’botth?d at a lime tiuring 
not amount to a conversion, unless the taking or ' which there were coutlit.aing claims to it by A. 
detention of the chattel is with intent to convert ; and the assignees of the parrv tu whose ir'wns 
it to the takers own use, or that of some third sent, and who resided in B.'shmsc. Bv whom, 
,person, or unless the act done has the effect , or by whose oulers the wine w.;s i>ortk‘d\lid not 
either of destroying or changing the quality of ; appear, though there was some evidence that it 
the chattel. Foulde^ or Ftml/h v. WiUonf/hh/, ' was likely to be injural from not being bottled : 
8 M., & Wb 540 ; 1 D, 80 ; 10 L. J., Ex. i — Held, that it was a questiiiii for the Jury 

S64; 5 Jur;'5S4. . , i whether the act of battling operated as a con- 

i version. Pliiijwtt v. AWeii, i ^ ’:sL m ; $ 
of IBogalBiirposo.]— hen goods f A. A E. 10$ ; I l£ k W. 184 : 4 L. J., li. ii. I3!h 
'are dallteredior m illegal purpose, the person ; Hehl, also, that it was a question lor the juiy 
deli^^rlng, the., goods, may repudiate the illegal } wliether the drinking of a part of the wine, 
purpose at.>hy-titoe''|)efoife'ithas^ been carried taken in connection with the bottling, aniouated 
out, and '.goods. ?. to a convension ; aiul they haying foimtl that it 

Q- B- 1)- ; 84 did not, the court I’cluBcd todlstarb the yettllet 


been no subsequent demand or refusal : — Held, 
that the jury might find that there was no con- 
version. IJh 

To constitute a conversion of goods for which 
trover wall lie, there must be some repudiation 
by the defendant of the owner’s right, or some 
exercise of dominion over them by him incon- 
sistent with such right. Ileald v. Carey ^ 11 
C. B. 977 ; 21 L. J., C. P. 97 ; 16 Jur. 197. 

A mere refusal by the defendant to deliver to 
the pdaintilf a chattel of his . which is on the 
defendant’s premises is not evidence of a con- 
version, but a denial by the defendant of tlie 
p)laintiif’s right to it, or a refusal by which the 
defendant exercises a dominion over the chattel, 
Wilde V. WaievH, 16 C. B. 637 ; 24 L. J., 


C. P. 193 ; 1 Jur. (N.S.) 1U21 ; 3 W. E. 57U. 

The forcible taking possession of a house and 
fixtures by the assignee of a term of the house 
is not a conversion of such fixtures. Luufi, staff 

V. Meayoc^ 4 N. M. 211 ; 2 A. & E. 167 ; 4 
L. J., k, P). 28. See Bvddall v. Maithuul. 50 
L. J.,' Ch. 401 ; 17 Ch. D. 174 ; 44 L. T. 248 ; 29 

W. E. 484. 


Cashing Forged Bill.] — Cashing a bill accord- 
ing to the tenor of a forged indorsement is a con- 
version apart from any question of negligence. 
Kleiwwori v. Cimptoir Rationale d' Eacomyte de 
Paris, 63 L. J., Q. B. 674 ; [18941 2 Q. B. 157 ; 
10 E. 259. 


Cutting Seals off Deed.] — Cutting off the seals 
of a deed is a conversion. Sta7idri)ig v. Cruudy. 
6 L. J., Ex. 181. 


Intention to Appropriate Goods.] — When one 
by an authorised act deprives another of his ; 
goods, though without any intention to appro- 1 
priate them to his own use, it is a conversion of | 
the goods. Iliort v. JJott, 13 L. J., Ex. 81 ; 
L. E. 9 Ex. 86 ; 30 L. T. 25 ; 22 W. E. 414. 

The defendant having through an error of the 
consignor of goods received what purported to ; 
be an invoice of goods sold by tlie consignor to ’ 
the defendant through a named broker, and an i 
order \^'hich required a railway company to ' 
deliver the goods to the order of the coiisiguov ' 
or consignee, indorsed the order to the brokei', i 
who thereby obtained fi'om the company, and ' 
made away with the goods : — Held, that, though 
the defendant indorsed the order with the in- 
tention of correcting what he believed to be au 
error and of returning the goods to the eon- : 
signor, yet since the circumstances did not re- ; 
quire him to indorse tlie order or interfere with ; 
the goods in any way, lie was liable in trover to i 
the consignor. Ih* , \ 

A mere wi'ongful asportation of a chattel does ; 
not amount to a conversion, unless the taking or 
detention of the chattel is with intent to convert 
it to the takers , own use, or that of some third ; 
person, or unless the act done has the effect j 
; either of destroying or changing the quality of | 
V' the chattel. Fouldes ot Fonlds v. WilloiKihhy, ' 

' ' 8 M. & W. 540 ; 1 X>, .(x,s.) 86 ; 10 L. J., Ex. i 

^ I 


Duress — Hotice.] — The plaintiff being law- 
fully possessed of bills of exchange given him 
by a trader, the defentiant, acting on behalf of 
the creditors of the trader, who liad taken pro- 
ceedings to make him bankrupt, came to the 
plaintiff when ill in bed, and demanded the 
bills, and, on the plaintiff's refusal to give them 
up, told him, that if he did not, the expense of 
the bankruptcy would fall on him, and the com- 
missioner would be very severe witli him. The 
plaintiff was much agitated, and delivered up 
the bills. The plaintiff's agent afterwards, while 
the hills were in the defendant's pt.^sscssioii, in- 
formed him of the circumstances under which 
they had been given to the })]aintiff, and told 
him that he (the defendant) and his employers 
had no right to them : but the defendant not- 
witlistanding handed them ovci* to his employers : 
— Held, first, that the original taking was not 
a conversi(,m, inasmuch as there was no such 
duress as would have avoided a contract, or have 
enabled the plaintiff! to maintain trespass de 
bonis asportatis. Held, secondly, that the defen- 
dant was guilty of a conversion by delivering the 
bills to his employers after notice of the facts. 
Powell V. Idoytamh 6 Ex. 67 ; 20 L. J.. Ex. 82. 


Accidental Flood — Goods IJnla-wfully De- 
posited.] — Where timber was placed on the 
defemlant's land without his leave by theplaintiff, 
and the defendant, while digging a jnt, cut and 
destroyed a part of the timlier, and a I'jart of it 
was accidentally washevl away, it was held that 
there was no conversionof tlie timber. Slr/Mous 
Lllh/stoae. 8 Ex. 431 : 22 L. J.. Ex. 217; 
1 W. iL 198.' 


Agreement to Sell and Account,]— intrusted 
B. with gootls to sell iu Iiuiia. ngu'celng to take 
back from B. what be shoull in a- be able to sell, 
and allvswing him wliat lie sliould oliiuin beyoinl 
a certain ]>rice, with lilierty to sell tiiem" for 
what he could get, if he e<ndd, not obtain that 
price. B. not being able to sell the goods in 
India himself, left them wirli an agem, to he 
disptasei I of by him, direeiing ihe agiuii tu remit 
the money to himself in England. : — Held, that; 
A. coukl not maintain ti'over against IX for the 
goods. Brondvy v. (owirw'L 2 ISn.s. A; W 43n ; 5 
h. IL 648. 
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Evideace . ] —A person, w hen served with notice 
cf demand for certain deeds, merely said, ‘“ that: 
he would consult his attorney ”:~-Held, that this 
expression, coupled with his suhsequent conduct 
in not giving up the deeds, amounted to evidence 
of a conversion. MZ/r/i v. Slater, 1 Car. & K. 856. 

But where the defendant, in answer to a 
demand for property, bona fide referred the 
tdaiutifi to his solicitor, and no application was 
iiic...:; io : he solid tor, it was held there was no 
conversion. Jones r. Yates, 9 B. k C. 532 ; 4 
Man. k By. 613 : 7 L. J. (o.s.) Iv. B. 217. 

In an action for conversion of a bill of ex- 
change. it being proved that the defendant had 
said, In answer to a demand for it, that he could 
not give it up because it had been burnt, and he 
not being called as a witness :~I-Ield, that the 
case was rightly left to the jury, and, that their 
verdict for "the plaintiff was justified by the evi- 
dence. JPXetimi V. CUehlnq, 27 L. J., Ex, 41 ; 
6W. R. 16.’ 

If a person who has possession of the goods of 
another, on being desired by the owner to send 
tliem to a particular place, not only refuses to 
send them to that place, but says generally that 
he w'ill not deliver them up unless payment of a 
debt due from the owner to him is guaranteed, 
such general refusal is evidence of a conversion, 
although he miglit not be bound to send the goods 
to any particular place. Sharj) v. Pratt, 3 Car. 
k P. 34. 

A demand and a qualified refusal to deliver on 
the ground that the defendant had received 
notice of demand from a third party is evidence 
of a convei’sion. Atkinson v. Marshall, 12 L. J., 
Ex. 117. 

b. Detention after Demand. 

Nature of.] — Detention against a lawful de- 
mand is prima facie evidence of a conversion. 
Gollghtly v, Ihjn. Lofft, 88. 

The defendant had in his possession a boiler 
belonging to the plaintifi;, the plaintiff demanded 
it, and the defendant at first refused to restore it, 
but before the issuing of the writ tendered it : — 
Held, no conversion, Hat/ioard v. Seaward, 1 
M. k Sc. 459. 

The demand and refusal necessary to afford 
evidence of a conversion must be absolute and 
unqualified. Pkilpott v. Kelley, 4 H. A M. 611 ; 
3 A. & E. 106 ; 1 H. A W. 134 ; 4 L. J., K. B. 130. 
See also Atldnsoii v, Marshall, supra. 

A. lent goods to B., -who died, and on his 
death the goods came into the possession of C., 
who, when the goods were demanded of him, 
said that he should do nothing but what the law 
required. 0. did not afterwards deliver up the 
gQods : — Held, to be a sufficient conversion by 0. 
jJacies v, Nlekolas, 7 Car. A P. 339. 

The owner of a gun delivered it to B. to be 
sold for him, and B. delivered it to C. on trial, 
who kept it for some time, dining which the gun 
was burst ; the owner afterwards demanded the 
gun in the folloiving terms : “ I give you notice 
that the gun is my property, and demand the 
same of yoii, and requiin you to deliver it up in 
the same plight in which it was when delivered 
to you,” C. answered that he would pay ten 
times the value rather than repair it .-—-Held, 
that such demand and refusal were not evidence ' 
of a conversion. B/nshworth v. Taylor,, 3 Q. B. 

r m T T rv QA . Tnv 


from one who has no authority to dispose of it: 
as taking an assignment of tobacco in the Idiig's 
warehouse, by way of pledge from a broker who 
had purchased it there, in liis own name, for liis 
principal ; and refusing to deliver it to the prin- 
cipal, after notice, and demand by Iiini ; none 
other than the person in whose name it was ware- 
housed being able to take it out — is a coii ver- 
sion. M’-Comhiew Paries, G East, 538: 2 8iuitii. 
557 p 8 R. R. 534. 

A widow who was administratrix of an insol- 
vent, being applied to by his assignees for some 
papers that had been in !hs possession a.t the 
time of his decease, answered that they were in 
the hands of her attorney : — Held, not sufficient 
evidence of a conversion. Canot v. JJughes, 2 
Bing. (Ar.c.) 448 ; 2 Scott, 663 ; 1 Hodges, 410 : 5 
L. J., C. P. 177. 

A., who was paying his addresses to a lady, 
lost her letters and two memorandum-books, 
containing remarks of his own ; B. found them 
and kept them, on the ground that the books 
contained matter injurious to him, and also 
showed them to others ; A. sent a pei-sori to de- 
mand them of B., who, at first, refused to give 
them up at all ; but before the person left, said 
he would not give them to him, but would to G. 
or D. C. went, and E. offered to give him the 
letters and one book, which C., after consulting 
with A., accepted, saying, that he made a sacri- 
fice to obtain the letters : — tield, that there was 
a conversion of the whole. Clendon v. Dinne- 
ford, 5 Car. A P. 18. 

A refusal to deliver goods by a person ignorant 
of the real owner is not evidence of a conversion. 
Green v. Pmm, 3 Camp. 215, n. 

Setting up Attachment.]— On a demand of 
goods by the real owner, the defendant refused 
to deliver them, stating as his reas<:>n for the re- 
fusal, that they had been attached in his hands 
by a foreign attachment in a suit against a third 
party, from Whom he hatl received them as his 
own, which was the fact ; — Held, no evidence of 
a conversion. Verrall v. P.olmisoii, 2 C.. M. A 
R. 495; 4 D. P. C. 242; 1 Gale, 244 : 5 Tyrw, 
1069. 

Wine, the property of a plaintiff!, being in the 
warehouse of the defendant, a wharfinger, notice 
from the mayor’s court was served on tlie de-, 
fendant, attaching in his hands all the goods 
of H., from whom the plaintiff! had pinchased 
the wine, and at the same time the defendant 
was informed that the attachment had reference 
to the wine. The plaintiff demanded the wine 
from the defendant’s clerk, producing the de- 
livery warrant which had been issued by tlie 
defendant to B., a former owner, and indorsed 
by him to H., and by H. to the plaintiff. The 
defendant’s clerk said that there was a difficulty 
in consequence of the attachmenr, and i;eferred 
the plaintiff to the defendant, whom he could 
not Wl. The plaintiff’s attorney thereupon 
wrote, demanding the wine before C'leven o'clock 
the next morning- The defendant’s attorney 
replied, asking for time for inquiry, but a writ 
was issued before that answer was received : — 
Held, that there was some evidence of a conver- 
sion that the conduct and position, of the de- 
fendant was evidence from which the jury might 
infer whether or' not he had been guilty ot a 
conversion' of fHe wine, and that, before arriving 
-at a, conclusion,. it was proper for the jury to con- 
whethetv the " defendant ^ fide 
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whether a reasonable, time for clearing up that 
doubt had elapsed before the action was com- 
menced. JPillot Y. WilMtisofi, 3 H. & C. 345 ; 34 
L. J., Ex. 22 ; 12 W. E. 1084— Ex. Ch. 

Demanding Eeceipt.] — For the refusal to 
deliver up documents unless a receipt is given 
for same, trover will lie. Chbbett v. Cluttcm, 2 
Car. & P.471. 

Eefusal of Agent.] — In trover against a de- 
fendant for not delivering some wine deposited 
with her by way of security for an advance of 
money : — -Held, that it was not sufficient evidence 
of a conversion to show that her son, who acted 
as her general agent, refused to give it up ; and 
that it was necessary to prove that such agent 
acted under a special direction in order to make 
the defendant liable. Pothonier v. Dawson^ 
Holt, 383 ; 17 B. R. 647. And see Cases ante, 
col. 274. 

Sufficiency of Demand.] — demand in writ- 
ing left at the defendant’s house is sufficient. 
LiHjan V. Ilindditeh, 1 Esp. 22. 

if a verbal demand and a demand in writing 
are made at the same time for the purpose of 
bringing an action, and the one has no reference 
to the other, evidence of the verbal demand is 
sufficient, without the production of the writing. 
Smith V. Youug, 1 Camp. 439. 

The plaintiff being entitled to the five best 
beasts as heriots, marked seven beasts, claiming 
all as heriots, and left them in the possession of 
the defendant, who was the owner up to the 
time of markijig. The plaintiff afterwards ap- 
plied to the defendant, who still had possession 
of the seven, for the beasts generally, but the 
defendant refused to give them up, without 
qualifying his i-efusal : — Held, no conversion of 
any of the beasts, the demand having reference 
to a seizure of seven, and it not being ascertained 
that any five were legally chosen. Abine/ton v. 
L'ljpseombe, 1 Q. B. 776 ; 1 C. & D. 230 ; 10 L. J., 
Q.B. 330; 6 Jnr. 257. 

Evidence.] — It is not necessary to give notice 
to produce a written demand of the article for 
wdiich tile action is brought. Hammond v. Planlt^ \ 
Peake, 166, n. 

Authority of Party Demanding.]— A. brought 
an action against B. for taking away a filly ;''B. 
justified the taking as the servant of C. ; the 
jury found a verdict for A. with damages, subject 
to a reference to I)., to ascertain to "whom she 
belonged, which was to depend on whether a scar 
should appear on a certain part of her body ; and 
m case it should, the verdict for A. was to stand ; 
if not, it was to be entered for B, The filly was 
delivered to I), by the consent of all parties, and 
he made his award, and found her to belong to A., 
and according!}^ ordered the verdict found for him 
to stand ; C., ten days after the award, demanded 
the filly of D., who refused to deliver her, and a 
month afterwards C. brought an action for her 
recovery Held, that the detention of the filly 
by H, did not amount to a convension. Gnnton 
V. N%rse, 5 Moore, 269 ; 2 Br. & B. 447. 

, .. . Where a demand of the goods is not made by 
I the, |)arty -himself, a 'refusal, on the ground that 

. - : _ , ; .'the party applying ia unknown, or not properly 

•’^here-'i'refe the- ohattels when 

rhe 


had purchased them from B., who was the 
owner’s servant, and it appeared that B. had no 
authority to sell : — Held, evidence of a conver- 
sion hj A., although he had made the purchase 
bona fide, and in the belief that B. had such 
authority. Metcalfe v. Lurnsden, 1 Car. & K. 309. 

necessity of Demand.] — Where property has 
been wrongfully and fraudiilenth’’ taken, *a de- 
mand and refusal are not necessary to enable tljo 
plaintiff to maintain trover. Granger v. Hill^ 

5 Scott, 561 ; 1 Am. 42 ; 4 Bing. (xxC) 213 ; 7 
L. J., C. P. 85. 

Where goods are delivered under a contract to 
do something with them, and to deliver them 
according to the party’s niuiertaking. an omission 
of the party doing what he so uiidcrtc-ok to do 
will not sustain trover unless there has been an 
actual refusal to redeliver. Severln v. Hepjwllf 
4 Esp. 156. 

The defendant came to the plaiiitiifs house, 
which was left in the care of a servant, anti said, 
that, having authority from the lortl chancellor, 
he was come to take charge of the goods in the 
house ; he put a man in possession, and totik an 
inventory of the goods ; and subsequently the 
servant was by him refusetl admittance into the 
house. The judge nonsuited the plaintiff, on the 
ground that, without a liemand, there was no 
evidence of a conversion : — Held, that tliere was 
some evidence which ought to have been sub- 
mitted to the jurv. Xeedham v. Paichone. (i Q. B. 
771,11. ; 9 Jur. 274. 

Statute of limitations.]— To siqtport a plea of 
the statute of limitatiui]s.'’by showing a conver- 
sion more than six years before acthm brought, 
the defendant must eirlier pruve an actual con- 
version in fact, or give evideiici* of a po-^iiiveand 
an absolute demand and refusal l:>ef<n'e that 
period. Pbllpott v. JCeJJeg. 4 N. 11. d»ll ; 3 A. 
v'c E. 106 : 1 H. & W. 134 : 4 L. J., K. B. 139. 

The statute of limitations is no bir to tin 
action if brcaight wirliin six years after the 
demand and refusal, although more than six 
years have elapsed since the person intrusbjd 
with the article has wrongfnily parted with the 
possession of it. Ullklnxon v/ t'erlfg, 40 .L. J,. 
C. r. Ml ; L. K. 6 C. P. 206 ; 24 L. T. 32 ; 19 
W. R. (504. 

c. Claim of Eig'ht or Interest* 

Ifature of, in BeneralPj— To maintain trover 
there must be smiie exerei^ii of uwuer>hip over 
the chattel taken inconsisiem, with the owner’s 
right of dominion over it. Fonldcs \\ UlGonghhi/^ 

B M. cV: W. 5-10 ; I IK (x.s.) S6 : iO L. J., Ex, 364, 

If a person detains gsXHls uruier any claim of 
interest in himself, so as to deprive I’iie person 
entitled to tlie possession of them of his dominion 
over tliem, it is a conversion. Pnrrffugkes v. 
Pagm\ 5 PL *!c X 296; 29 L. J.. P]x.’i85| 2 
L. T. 16. 

Claim of Dien. ] — If one having a lien upon the 
goods, when they are demaiided of him, claims 
to retain them upon a diffeixnt grourid, making 
no mention of the lien, trovermay be maintained , 
aganjst him without any tender liavmg been 
made of the amount of in’s lien. Ilmirdman ?!■ 
Silf 1 Camp. 410, n, ^ ' 

A refusal groiiiiiled on a claim , of right, to ‘ 
deliver up goods on deirjand, is evidence of a 
conversion, though the defeiKlant may have a 
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on them. Cannee v. Spanton, 8 Scott (?r,ii.) 
7U ; 7 Man. & O. 903 ; li L. J., C. l\ 23 ; 8 Jtir. 
1008. 

_ On. Uoods Shipped.]— The captain, of a 
ship who had taken goods on freight, and claimed 
to have a lien upon them, delivered them to a 
bailee The real owner demanded them of the 
latter and he refused to deliver them without 
the directions of the bailor Held, that the bailor 
not havin.g any lien upon the goods, the refusal 
was a sufficient conversion. v. Ande7i:o}i-, 

1 B & Ad. 450 ; 9 L. J. (O.S) K. B. 48. 

A vendor shipped, by order of a vendee, goods, 
which by the bill of lading were consigned to a 
third person at a foreign port. Before the vessel 
sailed, the vendee stopped payment, and the 
vendor thereupon demanded the goods of the 
captain, without tendering freight or expenses of 
unshipping. The captain refused to deliver, 
solely on the ground that he had signed a bill of 
ladins’ for Hie consignee : — Held, sufficient 
eVidetice of a conversion to maintain trover at 
the suit of the vendor. Thoinp.wn v. Trail, 9 D. 
& R 31 : i) B. & 0. 36 : 2 Oar. & P. 334 ; 5 L. J. 
(O.S.) K. B. 34. I 

Goods delivered to a person claiming them 
wn'ongfully, who pays freight and other charges, 
cannot be detainerl for those expenses against 
the rightful owner. Lempriere v. Padey^ 2 
Term Rep. 485. 

A tender of freight and chaiges is not neces- 
sary previously to bringing trover for goods, 
of which a party has wrongfully obtained the 
possession. 11>. 

Solicitor’s Lien.] — The evidence of the con- 
version of a deed was, that when the deed was 
demanded from the defcudanr, he said he would 
deliver it up ; hut that it was then in the hands 
of his attorney, who had a lien upon it : This 
was held insufficient. Smith v. Young, 1 Camp. 

In an action against A. and B. for a lease, the 
evidence of conversion was as follows A de- 
mand having been made upon A., he declined, to 
give up the lease until rent due to B. was paid ; 
but he added, that it was more B.'s business than 
his own, and as he was not in, he^ (A.) would 
either send the lease in the course of the day or 
would write the plaintiff a letter declining to 
return it. The plaintiff receiving neither lease 
nor letter, issued a writ on the following morn- 
ing Held, that this amounted to an absolute 
refusal, notwithstanding A. and B. harl at the 
time (though it was not mentioned) a lien upon 
the lease for a small sum due to them for ffi^siness 
done by them as attorneys for the plaintiu, 
Wedis V. Goode, 6 C. B. (K.S.) 367. 


On Taking out of Pledge.]— A., haying goods 
at a pawnbroker’s, delivered the duplicate to B. 
to take them out of pledge ; B. took them out 
accordingly, and paid the amount due on them. 
On A. sending to B. for the goods, B. said he had 
not got them, and refused to tell who had them - 
—Held, that B. had no right to insist on a tender 
of the money he had advanced to get them out 
of pledge. Jo‘MS v. Cliff, 1 C. & M. o41 ; o 
Tyrf576 ; 2 L. J., Ex. 189. 

d. Bale. 

In Breach of Bailments.]— The hirer of a 
piano who sends it to an auctioneer to be sold 


is guilty of a conversion, as well as tlie 
auctioneer, who refuses to deliver it up nnless 
the expenses incurred are first paid. Lm^svlnnau 
V. Machmpl Stark. 311 ; 20 R. R. 687. 

A bailee of goods for hire, by selling them de- 
termines the bailment, and the bailor may main- 
tain trover against the purchaser, tlmiigli die 
purchase was bona fide. Cooper v, W'diomatt, 

1 C. B. 672 ; 14 L. J., C. P. 219 ; 9 Jnr. 59S. 

Under an agreement between the plaintilf and 
the defendant that C. should be eniplnyed by 
them, for a certain time, and the plaintiff should 
be employed for a certain time also, and thiit the 
parties should be aUowed to have tlie use of cer- 
tain goods for a certain period, and at the expi- 
ration of the agreement the goods should be given 
up to the piaintifi; ; the goods having l)eeii, 
during the term, applied by the defendant to a 
purpose in contravention of the agreement, and 
not having been delivered bv him at the end of the 
term : — Held, that the bailment had been deter- 
mined, and that the plaintiff might maintain 
trover. Bryant v, Warddl, 2 Ex. 479. 

By Assignees.] — A., by deed, dated the 28fch 
of September, 1845, conveyed goods to B. subject 
to a proviso, that if he should pay B. the sum 
thereby secured on the 22nd of March, 1 Sot), or 
at such earlier day or time as B. should appoint 
by giving A. fourteen days’ notice, and should 
pay interest in the meantime half-yearly, the 
deed should be void, and it was agreed between 
the parties that until default should be made in 
payment of the principal at the time specified, 
or the interest after fourteen days’ notice, it 
should be lawful for A., his executors or adminis- 
trators, to hold and enjoy the goods. A., con- 
tinued in possession of the goods according to 
the agreement, until the 13th of December, 1849, 
when he became bankrupt, and his assignees, on 
the 19th of February, 1850, sold the whole of the 
goods absolutely, and not merely the bankrupt’s 
interest in them. No demand had been made on 
A, by B. (or by the assignees of B.) for the 
p]*incipal money or interest in the meantime . 
Held, first, that the deed did not give a mere 
possession and use of the goods to A. as bailee or 
tenant at will, but the right of possession and 
use for the term ending the 22nd of March, 1S5U, 
defeasible by non-payment of the principal or ofc 
the interest according to the terms of the deed ; 
but, secondly, that the sale by tlie assignees ot 
A the bankrupt, destroyed the bailment ; and, 
thirdly, that the sale by the assignees was 
eciuivalent to a sale by the bailee hiinscdl, and 
consequently that trover would lie by the 
assi‘mees of the mortgagee against the assignees 
in bankruptcy of the mortgagor for the conver- 
sion by the sale of the goods during the term. 
Penn v, Bittleston, 7 Ex. 152 ; 21 L. J., Ex. 41. 


Of Property Pledged to be Redeemed.]— -A. 
deposited a dock warrant for brandies with b., 
as a security for a loan, which was to 
on the 29th of January, or, in default, fhf 
brandies were to be forfeited. On the 2bth, b. 
agreed for the sale of the brandies to 0., and on 
the 29th delivered to him the dock warrant, ami 
0. took actual possession of the brandies on the 
30th Held, that the sale on the 28th, and the 
delivery of the dock warrant to the vendee on 
the 29th* A, having the whole of that day to 
redeem it, amounted to ^ 

V. stmr, 16 O.B. (H.S.) 330 ; 33 L. J., 0. P. 13U , 
10 Jw. (Sr.S.> 99 ; 9 L. T, 53B ; 12 W. E. 31.. 
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A. deposited goods with B. as security for the The liability of auctioneers and of a 
repayment of a loan in one month. At the end generally in respect of the wrongful conve 
of the month B. entered into an agreement for of goods depentls u])on whether they deal 
an indefinite extension of the credit, A. agreeing the goods with, the view of passing the pro 
to pay in tersest monthly. At the end of tlie in them, or 'whether they merely settle the 
seconi.l month, neither the principal nor interest or otherwise act as mere intermediaries bet 
being paid, B. wrote to A. demanding the pay- the owner and the purchaser : in the fonnei 
ment of an amount in excess of what was they are liable, in the latter case they are 
actually due, and informing him that if it was Tiiriu-r v. Ifucliey (supra) commented 
not paid he should sell the goods. The money lUn-lu^r v. Furlony. {!() L. J., Ch. 308 ; fl 
not being paid, B. sold the goods : — Held, in 2 Ch. 172 ; 04 L. T. 411 : .3'J W. It. (521. 
trover by A. against B., that B. had no right to 

sell till he had properly determined the exten- Auction on Private Premises.]— The o' 

Sion of the credit, and that sending a letter of certain household furnitui'e assigned it by b 
demanding an excessive amount had not that sale to the plaintiffs. Subsequentlvto the as; 
effect, and therefore A. was entitled to recover meiit, the assignor emploved the' defendaii 
the value of the goods. Plyot v. OuUey, 15 ffmi of auctioneers, to sell it by auction on 
C. B. (n'.s.) 701 ; 33 L. J., C. P. 184 ; 10 Jnr. behalf at her private residence, The defend: 
(IT.S.) 318 ; 9 L. T. 804 ; 12 W. P. 467. who had no notice of the bill of sale, accordi 


authorise him to sell them, unless the owner has i Stolen Goods in Market Overt. 

elected that he should take them. Laclovch v. | defendants were public s:de mn.sters, am 
Timie, 3 Esp. 114. on business in a legally established eattU‘ 

a market overt foi- the sale of cn 
Sale by Auctioneer of Goods comprised m Bill sheen was held once a week \ numlnn' < 
of Sale.]— By a memorandum of agreement the which had been stolen frotn tVie nlainti 
piai,ntiff let on hire certain cabs to P. «ubse- brought on a market day to the' ^tain 
qiiently the plaintiff made an advance of a sum defendants bv the tliief, who em?)Ioved tli 
of money to P., taking as security a bill of sale dants. to sell the sheer) for him The deh 
on all his goods Neither the agreement to hire in ignorance of the theft, placed the sheem 
nor the Dill of sale were registered under the stand, and sold and <lelivered them to a tli 
bills of sale act P. t.ook^ the goods (all of hy whom thev were removed Held, t 
which were meinded either in the agreement to defendants were liable in an action of tr 
hire or the bill of sa,le) to the defendant and the value of the shcMjp. Prhnry v 
instructed him to sell. The defendant, being L. p., 3 ] j 15 O C \ 

without notice of the plaintiff’s claim, advanced (ianiy v* Zedtvkhr/lk P 1 () €~L 33 * " * 
money to P. upon the goods, sold them by ’ * ...... j. .. . 

auction, and, after deducting expenses and corn- 

mission, paid over the balance to P. In an Waiver of Conversion, 

action 'brought to recover the value of the Effect of.]— The defendant sold 

goals, on the gi-ound of their alleged conversion D. under a bill of sale. D. ‘hceanie-iw 
by the defendant Held, that the plaintifi was and his trustee petitioned the court of 
entitled to recover, since the detding with the ruptcy to sot aside the stile as f rand., lent . 
property and sale by the defendant amounted to and order payment of the proceeds fthe , 
a conversion of the goods. CochriMe v. Mi/mia, of which he know) to him. Tlio court s.m, 
40L. T. 714; 27W.R. 7 70. , and the monev w.n< ,„o,i -ri,,. 
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wards V. Ilooprv, 11 M. & W. 363 ; 12 L. J., Ex. 
304 ; 7 Jnr. 378. 

A servant of a barilvi'upt, without authority, 
sold the banlcrupfs goods to the defeiidaiit, who 
had notice of the act of bankruptcy. His as- 
signees delivered to the defendant a bill of 
parcels as for goods sold and delivered by the 
bankrupt, and made two several deznands for 
payment, which the defendant refused, and he 
also refused to deliver up the goods when they 
were subsequently demanded; — Held, that the 
demand for payment amounted only to a quali- 
fied offer by the assignees to adopt" the sale, and 
that they were not thereby precluded from suing 
in trover. TaJpy v. Sanders^ 5 C. B. 887 : 17 
L. X, C. P. 243 : 12 Jur. 483. 

A person having once affirmed the acts of 
another, who wrongfully sold his property, can- 
not afterwards treat him as a wrongdoer, and 
maintain trover. Brewer v. Sparrow, 7 B. & C. 
310 ; 1 Man. & By. 2 : 6 L. X (o.s.) K. B. 1. 

If an owner of goods, after a tortious sale of 
them, wvaives the conversion and claims the pro- 
ceeds of the sale, part of which is paid to him, 
he cannot afterwards treat the seller as a wrong- 
doer and maintain trover against him. Lytligoe 
V. Vernon, 2 H.& N. 180 ; 29 L. J., Ex. 164. 

Owner Standing by.] — The owmer of goods, 
who stands by and voluntarily allows another to 
treat them as his own, whereby a third person 
is induced to buy them bon^ fide, cannot recover 
them from tbe vendee. Grcqg v. Wells, 10 A. 
& E. 90 ; 2 P. & I). 296 ; 8 L. X, Q. B. 193. 


or ciornes, was provnieci with a livery suit on his 
entering the service. He was wnm gin] ly turned 
away within the year r—Pleld, that 'he could not 
maintain trover for the clothes, for he had no 
property in the clothes till he had served the 
year. Croclier v. Molgneitm, 3 Car. A [\ 470. 

A calico-printer is entitled, after having dis- 
charged his head coiourman, to the book in 
which that servant has entered the process for 
mixing colour during his service, although many 
of the processes -were the invention of the head 
coiourman himself. Muliepea.ve v. Jachsim, 4 
Taunt. 770 ; 14 E. R. 664. 


3. Eight oj?' Action 


for yestt} at > thirty guineas^^^-nd a suit • to which place the plaintiff had. cxpresseti 
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duty, be stamped and, 
Scott V. Jo?ies, 4 Taunt. 8G5 


Deeds.] — In trover against an attorney, for a 
deed which had been prepared by him," it ap- 
peared at tiie trial that the defendant had 
delivered to the plaintiff a bill, containing a 
charge for preparing the deed upon the plaintiff’s 
retainer : — Held, that the deed was the propejty 
of the plaintiff" ; and that the defendant could 
not set up, as a defence, that tlie deed was a 
voluntary conveyance by the plaintiff’s father 
to the jffaintiff", to give him a colourable right to 
kill game ; and that the defendant retained it 
as the attorney of the plaintiff’s father, as alien 
for his professional charges. Zo?rl v. JVca'dlc^ 
4 Scott, 402 ; 3 Bing. (N.c.) 080. 

A, having agreed to purchase of B. the re- 
mainder of a term, the latter delivered to him 
the lease in order that he might get an assign- 
ment made out ; A. then obtained an enlargement 
of the term from the original landlord, and refused 
to accept an assignment or pay the full price 
ause B.’s under-tenant had removed 
— Held, that B. might insist on A. 
assignment, and, after demand and 
lease, might maintain trover for 
Fnioic, 2II0S. & P. 451 ; 5 E. E. 


tiff’s possession, and replaced in me pieinises 
held by A. Thereupon B. claimed it as his pro- 
perty ; but the defendant, after B.’s claim nad 
been made, distrained and sold the piano, toge- 
ther with other goods, for the rent due, when it 
was purchased amongst other property by B., 
who paid the defendant the rent due, aiul tiie refusal of the 
costs and expenses of the distress, retaining the Purcy v. 
balance of the purchase-money. In an action 55]. 

for trespass in taking away the piano, and tor Upon a contract for the sale of an estate, the 
its conversion Held, that the defendant could title and abstract to be made at tlie vendor’s 
not defeat the action by showing that the title expense, the purchaser is entitled to the cust('»dy 
to the chattel was in B. under the bill of sale, the abstract until either the purchase is finally 
and that the plaintiff' was entitled to a verdict. | rescinded by consent, or declared impractlcalile 
HaggivnY, Padey, 2 L. E., Ir. 573. _ j by a court of equity ; and when the contract is 

A wrongdoer cannot set up jus tertii in answer ; tUfferniined, the abstract becomes the property 
to an action of trover. Jeffries v. G, H . ity.. ] of the vendor : if the sale proceeds, the abstract 
supra. ! is the property of tlie vendee; but an opinion 

‘■written thereon on the seller s paper by his own 
I consent continues to be his property, ' 

Wyatt ^ 2 Taunt. 268 ;■ 11 R,, R. 566. 

A. sold an estate to B., who paid part: '-of the'' 
purchase money, and the title deeds were depci- - 
sited with C. to be delivered up to B. wlien he 
paid the residue; A. got pn'^se-slcn of them 
! again, and pledged them to I), for a valuable 
I consideration :---Hel{l. that B.. mi tendering the 
1 remainder of the purchase money, was eioitled 
I to I’ecover the deecis from I), ilooyer v, llams^ 
j 1 Marsh, 414 ; 6 Taunt. 12. 

W'liere a purchaser of a small. |;>a'rt" 4 :if an" estate^' 
takes a covenant from the veiidca’ tn pirodnee the 
title deeds whenever It shall be neecssarv, and 
yfraton ''yvwArM.-v', 7 D. P. C. 516 ; 5A1.& the <Iceds , afteryy come into the ymiys 
W ISo'- 8 Cnr & P. 714. S. P.. thceii y.Xnh/Iit, possession on hts taking a mortgage ol the other 
r A- a . n p P 04-> • 5 i 4 cott 307 • the estate, and he then assigns the niort- 

7 0 and hndisV. Bnsta rj 1 Tvr. yevAoii. not mentioning the deeds, 

1 A eTn iPVt • 1 Halp 20^-5 such tinrd penson cannot maintain trover against 

& G. p6 j_ 2 0., M. &. K. . 1 '■-ale, -J.. , o 

-708; 1 RR. 603. 

A. having contracted to purchase an estate of 
b. For what it Xiies. B., procured the deeds of conveyance to lie pre- 

. pared at his own expense, ami sent them to liie 

L In Generals latter for execution ; ’vvhen executed, they were 

Part of Chattels 1— It lies for an tinilivicled delivered to a servant to be returned. Imt. tlie 
part of a chattel uW/i v. 4 .Camp. 272 ; servant dcliveral them to C., an attorney, to 
''1 Stark 121* 16 B. ■R.-7^0. ■' whom 1>. was rm.lebtel for business done. In 

e.v, . " coiiaeqnence of the of otlua* luxa/ssary 

iDog,]---.Iti!es'foi‘a dog that was lost, aad which parties to join inhhe conveyance, A. threw up 
the defendant td deliyor, unless paid for the contract and demandal the deeds from C,f 

''' his .keeping.'- B'ugh, 2 “W% Bi 1117, who refused to <ieliver them up until his denmnd 

'V J' - ' / ' ' , against B. was mtisfleci ; — Held, that trover 

' Agreameni]--froTar’lies for an . unstamped would lie by A. against C, for tlie deeds in a 
vc^^greement^ if cancclietl, if not' in an uncancelledj stole 


Evidence of Property.]— If a plaintiff offers 
written evidence to establish property, which he 
fails in doing, he will not be allow’ed to^ recur to 
and rely on' a mere possessory title. Sheriff v. 
Cadellr2 Esp. 617. 

In trover for a ship “ with apparel and appur- 
tenances thereto belonging, ’ the plaintiff having 
failed as to the ship cannot set up a distinct title 
to a new boat and cordage. Shannon v. Owen, 1 
M. & Ry. 392 ; 6 .L, J. (o.s.) K. B. 61. 

Plea, “not Possessed.”]— The plea that the 
plaintiff was not possessed puts in issue the right 
of the nlairitiff to the possession of the goods, as 
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ii. Kegotialle histmments. 

Bills of Excliange.] — If A. indorses a bill, 
drawn in Ins favour and accepted, to B., in 
order that ho may raise money for A. by 
negotiating it, and B. gives it to C., who puts it 
tnto the hands of D., without consideration, two 
years after the bill is due, A. may recover back 
the bill from D. in trover. Qogqerleg v. Ciothhert^ 
2 Bos. & P. (X. R.) 170 ; 9 R.'ll. m. 

E. being employed to procure a bill of ex- 
change to be discounted for the plaintitl, instead 
of doing so, indorsed it, and placed it in the 
hands of the defendant, who was the clerk to a 
creditor of 11. The defendant carried the bill to 
E.’s account with his creditor, and though after- 
wards apprised, of the circumstances under which 
E. held the bill, refusei.! to restore it: — ^Held, 
that the defendant was liable to the plaintiff in 
trover. Cmiieh v, Whlte^ 1 Bing, C^.c.) 414 j 
a Car. & P. 767 ; 4 L, J., C. P. 113. 

The plaintiff delivered to the defendant a bill, 
which the latter was to get discounted for his 
ow'n benetit. The defendant remitted the bill to 
his agents, with directions to place it to his 
credit, which they did, less the discount. It was 
left to the jury to say, whether or not the 
defendant had been guilty of a wrongful conver- 
sion : — Held, that this was a proper direction 


■ Direction to Betain.l — A., resident 

abroad, remitted a bill to B., his agent in 
England, drawn by A., and specially iniu.rsaJ. by 
him to 0., with whom his children were at 
school, in payment of O.’s account for their 
board and education. B. got the bill accaj>ted. 
by the drawees, and sent a letter by post to C., 
stating that he had received a commission from 
A. to pay her some money on account of his 
children, and desired to be informed when and 
how it should be delivered. While the bill re- 
mained in B.’s hands, he received directions 
from A. to keep it, and the proceeds, in his 
hands, and to have a fair investigation into C.'s 
accounts, and after such investigation, to pay 
her what might be due to hej*. No such investi- 
gation took place, and B. detained the bill ■ 
Held, that 0. could not recover it in trover. 
Brind v. Jffam^sIUref 1 M. k. W. 365 ; 1 Tyr. & 
a. 790 ; 5 L. J., Ex. 197, 

Plaintiffs not Party to Special Agree- 
ment, ]r—L. & Oo., a Loudon firm, agreed witli 
6-. & Co,i ,also a London firm, to tiiake allvauces 
on a cargo per S., consigned to 31. k Oo,, at 
Moulmein on the terms that L. k Go. should 
have a, lien on the cargo and its proceeds : and 
that M. Ss Co, should remit the proceeds as soon 


r. ■Oxenhami 5 D. & E. 49 ; 3 B. k C. 
27E. E. 331, .. 


Interfering with Testator’s Effects. ]—T rover 
iics against a party -for wrongfully interfering 
with a testator's effects. Bear v. Super ^ 2 Ken. 
■441. 


Fixtures.]— An action lies for -wrongfully 
’prev(?nting a mortgagee from exercising his 
rlc'lifc to remove tenants’ fixtures included in his 
mortgage. London and Westminster Loan and 
JDiseount Co. y. Bralie^ 6 C. B. (N.S.) 798 ; 28 
L. d., C. r. 297 ; 5 Jur. '(sr.s.) 1407 ; 7 W, E. 
<> 11 . 

Fixtures left in a freehold house which was 
:-old by public auction without any stipulation 
regarding them and into which the purchaser 
(Siitered under a conveyance, are not the subject 
,o£ trover by the vendor. Colegrave v. Bias 
Santos, 3 13. & E. 255 ; 2 B. k 0. 76 ; 1 L. J. 
(o.s.) K. B. 239. 

Trover will not lie for fixtures which a tenant 
has left annexed to the freehold, after he has 
quitted possession with the leave of his landlord, 
for the purpose of enabling him to make terms 
::l 3 to their purchase by the incoming tenant. 
Biifey V. Ilendersoa, 17 Q. B. 575 ; 21 L. J., 

B. '49 ; 16 Jur, 84. 

Certain parts of a machine put up by a tenant 
during his term, and capable of being removed 
-without injuring the other parts of the machine 
or the building, and had bean usually valued 
between the outgoing and incoming tenant, were 
iield the goods of the outgoing tenant, for which 
he might maintain trover, Davis v. Jones, 2 
B. k Aid. 165 ; 20 E. E. 396. 

A ladder fixed to the ground and to a beam 
above and which was the only means of access 
to a room above ; a crane nailed at top and 
bottom to keep it in its place, but not let into 
the wall; and a bench nailed to the wall, held 
not to be goods and chattels for which trover 
would lie after the expiration of the term. 
Wilde Y. IVafers, 16 0. B, 637 ; 24 L. J., C. P. 
793 ; 1 Jur. (N.S.) 1021 ; 3 W. E. 570. 


upon an issue on the plea of not 
Wilkinson v. W/mllei/. 6 3Diil. <k; (h iho : t; Sflil 
(n.e.) ,631 ; 1 T). & L. 9; 12 L. J., C. P, 276 ; 7 
Jur. 468. 


Payment— Forged Indorsem ant— Liability 

of Banker.]— Cashing a bill ;icconl[ng to the 
tenor of a forged indorsement, is a conversion 
apart from any question of negligence. An 
action is therefore maintainable by the true 
payee in respect thereof. JCleinw;>rt v. Compioir 
Nationale d^Eseompts de Ikri.% 6.3 L. J., Q. B. 
674 ; [1894] 2 Q. B. 157 ; 10 11. 259. 


Msapplication of Part of Proceeds.]— If 

a party^ authorised by the holder of a liiil of ex- 
changeffoget it discounted, and to apply the pro- 
ceeds in a particular way. does get it cfiscounted 
but misapplies any part of tlie proceeds, he can- 
not be sued in trover for the bill, but must be 
sued for money had and received. Balmcr v, 
Jarniain, 2 M. & W. 282. 

If a party receiving a bill payable to order, 
for the purpose of getting it indorsed for another 
person, procures the indorsement and pays in the 
bill to his own account at his banker’s, with in- 
tent to appropriate the proceeds, and before the 
bill is due draws upon such account (though not 
specifically upon the credit of tire bill), and his 
draft is honoured, an action of trover may be 
commenced against him beffere the bill is\lue. 
but not an action for money had and received. 
Atkins Y. Owen, 4 A. k E. 8*19 ; 2 H, &; W. 59: 0 
K k 31. 309 ; 6 L. J., K. B. 267. 


necessity of Demand.]— A banker, after 

notice, discounted a bill drawn on a customer 
and by the acceptance nude payable at his 
bank, after it had been lost by the holder, a ud 
afterwards debited his customer with the amount 
of the bill, wrote a discharge on it and delivered 
it up to the customer as the banker’s voucher of 
his account : — Held, that the banker was thereby 
guilty of a conversion, ami that the loser of the 
bill might recover in trover withfjufc a previous 
demand of the bill. Lovell v. Jlurtln. 4 Taunt. 
799 ; 14 E.E.668. 




clerk '!had’‘'4^HTer^I 'the, ‘‘message, ami therefore 
.'that dele^dhiits 'were entitled to the bill. 
Marmij4 ‘Mx* 241 , ■ ^ 

.o?se5^fat4g 
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as realised through L, & Co. L, & Co. accord- 
ingly advanced to G. & Co. 6,000^. M, & Co. 
were informed of the .arrangement, and agreed 
to it. Afterwards, L. & Co. requested C. & Co. 
to pav off their advances. C. & Co. informed 
M. & Co. of this, and requested them to draw on 
them in favour of L. & Co. in anticipation. 

L. & Co. were not aware of this application. 
H. & Co. wrote to C. & Co., expressing dislike to 
the style of draft, but assenting to do as 
requested, and adding, in a letter of the same 
date, “ we trust you will take care we are pro- 
tected in this matter.” Inclosed was a letter, 
addressed to L. & Co., unsealed, advising them of 
a draft. The draft was on C. & Co., payable six 
months after sight to L. & Co. C. & Co. accepted 
the draft, handed it and the letter to L. <& Co., 
and afterwards duly honoured the draft. After- 
wards a similar draft was sent in a similar letter, 
stating the draft to be “in anticipation of the 
arrival of the S., addressed to L. & Co., but open, 
and in a letter to C. &; Co.” When it arrived, 
C. «fc Co. were in such circumstances as to be 
aware that they could not honour it. They 
therefore suppressed both letter and draft ; 

M, & Co. approved of their conduct. Subse- 
quently C. & Co. became bankrupts ; and the 
unaccepted draft came into the hands of their 
assignees. L. & Co., whose advances had not 
been paid off, demanded the draft from them, 
and, on its being refused, brought trover : — Held, 
that L. & Co. had no property in the draft, 
which had not been drawn under the agreement 
to which the}’' were a party, but under a separate 
arrangement bety/een. C. & Co. and M. & Co.: 
and that, under the arrangement between C. & Co. 
and M. Co., the former would have done wrong 
if they had handed over the draft to L. & Co., 
when aware that they could not protect it. 
He Llzardi v. PemeU, 6 El. & Bi. 742 ; 25 L. J., 
Q. B. 387 ; 2 Jur. (N.s.) 1227. 

Custom on JDelivery out—Fegligeuee.] — 

It is the regular and usual course of business in 
comnierciai transactions to deliver out a bill of 
exchange, left for acceptance, to any person who 
mentions the amount, and describes any private 
mark upon it ; and if the clerk of the party 
leaving it by his conduct enables a stranger to 
discover the mark or number, in consequence of 
-which the bill is delivered out to him, the party 
leaving it cannot maintain trover for the bill 
against the party who so delivered it out. 2Jor- 
rUoti V. PiiaharnHy 0 Car. & l\ IS. 

Evidence of bona fides,] — In trover for 

a bill of exchange, it appeared that the defen- 
tlants wxre bankers, and hail discounted bills 
for A. B., who sent the bill by his clerk, to j 
inquire whether they would discount it, and to 
inform them of an agreement between him and 
0. D., with resptKit to the title. The defendants 
subsequently placed this bill to the credit of 
A, B. At the trial, neither side having called 
the clerk to prove that he had delivered tlm 
message : — Held, that as the presumption was, 
that the defendants were bond fide holders of ; 
the bill for value, and also that they had acted ; 


a loan (which scrip promises to give to the; 
bearer, after all instalments have been duly paid,, 
a bond for the amount paid, with interest), is 
by the custom of all the stock markets of 
Europe a negotiable instrument, and passes by 
mere delivery to a bona fide holder for value.. 
English law follows this custom ; and any person 
taking it in good faith obtains a title to it inde- 
pendently of the title of the person from wliom 
he took it. Goodioin v. lioiarts^ 45 L. J,, Ex. 748 r, 

1 App. Cas. 476 ; 35 L. T. 179 ; 24 W. E. 987-— 
H. L. (E.) 

The scrip promised to give the bearer a bond 
for the amount paid, A person who took tliis 
scrip as being negotiable, could not, after he had 
negligently allowed aiiotlier person the means of 
transferring (even fraudulently) the possession of 
it to a bona fide holder, be heard to den that 
the instrument was a negotiable instrument 
traiiwsferable to bearer by delivery. 11k 

Where the holder of Prussian bonds, issued by 
the sovereign of that country to seeui-e tljc pa}^"- 
ment of a national loan, deposited them with ai> 
agent for a special purpose, and the agent pledged 
them to a third person without fraud on the ptirt 
of the latter ; — Held, that, as the bonds were 
made pa 3 table to the bearer, they coiiki not be 
recovered in trover by the real owner. Geovijler 
V. MievUle, 4 D. & lb 641 ; 3 B. A C. 45. 

Share Certificates.]— A. deposited with B. cer- 
tain share certificates in a company as security 
for a loan, and afterwards assigned all his per- 
sonal estate to trustees for the benefit of hi.s^ 
creditors. The assignees gave notice iff tlm as- 
signment to the conqjany, but !>.■ omitted to give 
notice of his equitable lien : — Held, that, not- 
withstanding the omission of sucIj notice, the 
trustees could nor maintain trover agaixisr B. for 
the cei'ciiicates. Pmadhent v, VarieiK 12 C. B„ 
(X.S.) 214. 

Exchequer Bills.] — An exchequer bill (the 
blank in which was” not filled up) iinving been 
placed for sale in the hands of S., ho, in'*ica<l uf 
selling, depo.-lred it; at his bankers, who raadte 
him advances to the amount of its value : — HeltL 
that the owner thereof eouhl not nitdntain trover 
against the bankers, as the ))roperty in .such bill 
passed by delivery, as in the case uf bnik-tmtes 
and bills of exchange, bbc/my v. Po/e, 1 B. k: 
Aid. 1 ; 22 11. lb 594. 

c* On Sale of G-oods. 

Ooods subject to Yendor's Lieu,]— 11 m? pur- 
chaser of guinls wliicli remain in the hu.-se.s.'^ion 
of the vendnr. subject to the vendor's hen for 
unpaid pmvhase-iut)m.'y. crtniMa maintain an 
action of trover amiinst a wrongdoer. v. 

Pr/cn, 43 L. d., Ex. 49 ; L. ib.’ 9 Ex. 54 ; 3d 
L. T. 271 ; 22 W. lb 318. 

Where Goods not Paid for.]— 1‘he pureliaser 
of goods cannot maintain trover for lla.’Hb with- 
out. paying the |>dce : for I hough he acquires the 
right of property by tlie pnrehasr*, Ikj cun euilj 
acquire the right of possession by the payu'ienfc 
or tender of thc]»rlce : am! in order to nuiintiiln 
trovep he must have both the rigid- of property 
ami the right of possession Jflhmm ?. 

7 D. & 1.1/396 ; 4 B. k i\ 911 ; 28 Fb 11 519. 

But on the contract for the sale of ii specific 
chattel' "OH' 'cmlit, ""tfnm, ''■witlio'U''t'''"""ex|5TC«S" stipulii* ^ 
tion, m not tff the esseiiCi? of the eoiitraet ; am! 
the Ytmdeej on tender of the price, though after 
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the expiration of the period of credit, may 
maintain trover against the vendor to recover 
isnch chattel. The vendor cannot rescinct the 
contract on nonpavincnt at the dav. 2Iapti}idale 
Y. Smith, 1 G-. & D. 1; 1 Q. B. 389 ; 10 L. J. 
Q. B. 155 ; 5 Jar. 932^ 

If a tradesman sells goods to be paid for on 
delivery, and his servant by mistake delivers 
them without receiving the money, he may, 
after demand and refusal to deliver or to pay, 
bring trover for his goods against the purchaser. 
J^ishojy Y, Shlllito, 2 B. &; Aid. 329, n ; 20 E. K. 
457 n. 

Appropriation of Goods.] — Trover will not 
lie by the purchaser of goods, which form part of 
a larger quantity belonging to the seller, unless 
there lias been a separation of the specific part 
sohl from the rest. J asten v. Craven, 4 Taunt. 
044 ; 1 Marsh. 4, n, ; 13 li. E, 714. 

The plaintiii, by bought and sold notes, con- 
tracted to sell to the defendant oil at a certain 
pripe, to be free delivered and paid for in four- 
teen days by cash, less 21. lO.s*. per cent, discount.” 
.Having at the time oil at a wharf, he gave an 
order to the wharfinger to transfer some of that 
to the defendant. The wharfinger transferred it 
in bis books to the defe.ndant’s name, and signed 
a notice of the transfer directed to the defendant, 
which the plaintiff’s clerk on the same day took 
to the defendant, and demanded a cheque in pay- 
ment. The defendant refused to give the cheque, 
but retained the notice and got possession of the 
oil against the will of the plaintiff, who, as the 
jury found, never intended to part with the notice 
or the oil, except on condition that a cheque was 
given : — Held, that as the sale was of no specific 
oil, and as the defendant refused to comply with 
the condition, no property passed to him by the 
transfer in the wharfinger’s books, and that the 
plaintiff could maintain trover. Goclts v. Rose, 
17 C. B. 229 ; 25 L. J., C, P, 61 ; 1 Jur. (iT.s.) 
1173 ; 4 W. li 129. 

An appropriation of goods, under a contract of 
sale, may mean a mere election by the vendor, 
where be has tlie right himself to choose what 
articles he will supply in performance of his con- 
toct, in which case the property does not pass ; 
or it may mean that both parties to the contract 
have agreed that particular goods shall be the 
articles to be supplied, and yet the appropriation 
may not operate so as to pass the property. 
Wait v. Balter, 2 Ex. 1 ; 17 L. J., Ex. 307. 

But where botli parties have agreed that par- 
ticular goods shall be the articles contracted for, 
and shall become the property of the vendee, and 
nothing further remains to be done in order to 
transfer the goot.ls, that is an appropriation which 
operates in law so as to vest the property in the 
veuilee. Ih. 

Uud<ir a contract for the sale of goods, to be 
selected bytlie vendor, a selection and a delivery 
to a common carrier for the vendee is a delivery 
to the vendee, whose agent the carrier becomes ; 
and if there is a bindiug contract, and the article 
agrees "wfith it, sncIi delivery is such an appropria- 
tion as leaves nothing more to be done in order 
to transfer the goods, and therefore the property, 
passes, Tih 

But in the case of a delivery on board a ship, 
under a bill of kuling, the captain is in posisession 
of the goods, and carries for and on behalf of the 
vendor, and the delivery does not operate as in, 
the case of a common carrier, though the ship is' 
expressly hired for the vendee p it is an appro- 


priation only in the sense of an electiiEi, un:I dues 
not vest the goods in the vendee. Jh. 

Eight of Owner to follow Proceeds of Sale.] — 
Where a person wrongfully obtained goo<ls a**nd, 
sold them, and the proceeds of sale were paid 
into a colonial bank for the piirpu^e of trau.s- 
mission to its London branch, he receiving bills 
of exchange to the amount of the proceeds drawii 
by the colonial bank on its Loridun branch : — 
Held, that the owners of the good,s were eutitlud 
to follow the proceeds in the ha]t<.l^ of the bank, 
and to be paid the amount of. the bills, as bi]]s^ 
as they became possessed of them. Co mite 
Assitrcurs Maritlmes v. Standard Bank of Sj at h 
Africa, 1 Cab. & E.87. 

Belivery.] — M., being indebted to B., entered 
into an agreement as follows : I, M,, agree to 
allow B. to have my horse, van, cart and two sets 
of harness for what I owe B., and that B. to 
maintain the horse and keep possessiiui of it and 
cart and harness, and to have his name on tlie 
van and cart, until I repay to B. 39ii. 13.i‘. 4/7. 
B. has received into possession the horse, van, 
cart and the two sets of liarness, tlii-s 24th day of 
December, 1860.” B. not having room on ]}:s 
premises for all the goods, left part with M,, and 
having eventually been declared insolvent, 31. 
took back the goods which B. had on iiis pre- 
mises, which were then seized by the broker of 
the provisional assignee, upon which 31. brought 
an action and obtained a ven.lict ; leave being 
reserved to set it aside on the ground that thC’ 
property sought to be recovered pass3<,l to B. 
under the agreement : — El eld, that there had been 

complete delivery of all the goods, and that the 
property had passed, and therefore that an acti:.ui 
for conversion could not be maintained. Mart in 
Y.IlAd, 11 C. B. (N.s.) 730 ; 31 L. J.. 0. P. 126 j 
5 L. T. 727. 

— Eesale.] — A. contracted to sell to X. k H, 
100 tons of oil to be delivered alongside a vessel 
in the Thames, and paid for in cash In exchange 
for mate’s receipt. H. k K. entered into a con- 
tract with the defendants, wlio were shipowuei's. 
whereby the defendants agreed to give room irsf 
their ships for the export of 400 tons of oil during' 
the season. There was a stipulation beiwecii 
H. & X. and the defendants, that no .gjods should 
be received on board unless a clean reeei{'>t could 
be given for them. A. in pursuance of his coji- 
tract with N. k K. brought alongside one of 
defendants’ vessels fifty barrels of oil, wElicIi were 
taken on board, but the defendants faileti to give 
a clean receipt. A. demanded re-delivery of tiie 
oil, and, on this being refused, brought an acti-.m 
of trover against the defendants, Tiie oil was 
subsequently sold by N. k K., who then paid A. 
the contract pricQ : — Held, that A. was prcjluded 
from saying that the goods were his when he 
demanded re-delivery ; and that he was nof- 
entitled to recover from the defendants the loss 
of interest on the price caused by the delay in 
payment. Armstrong v. Allen, 4 Xl, 107 ; 67 
L. T.. 738 ; 7 Asp. M. G. 293—0. A. 

Contract for Performance of Work.] — The 
buyer of a chattel, ordered to be matlo for hiuu 
acquires no property in the chattel till it i^ 
finished and delivered to him-; rnid therefore, 
before 'then, cannot maintain trover for it, thou vh 
he . has paid the price beforehand, Machlom v. 
MmgUs, 1 ' Taunt. 318 ; 9 H. B. 784, B. Ik, 
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The owner of goods stolen prosecuting the 
felon to conviction, cannot recover their value 
from the person wdio purchased them in market 
overt, and sold them again before coiu'ictioti, 
notwithstanding the owner gave him notice of 
the robbery while they were in his possession. 

I Ilorwoocl V. Smith; 2 Term Eep. 750 ; 2 Leach, 
C. C. 586, n. ; 1 B. B. 618. 

But the owner of chattels stolen, who prose- 
cutes the thief to conviction, may recover tlieir 
value from a person who purchased them from 
the thief by a bonfi fide sale, but not in market 
overt, before the coiiviction, notice of the felony 
having been given whilst they were in Iris pos- 
session. J^eer v. Ilimiphrey, 2 A. k, E. 405 ; 4 
N. & M. 430 ; 1 H. & W. 28 ; 4 L. J., K. B. 100, 

Trover is maintainable to recover the value of 
goods which have been stolen from the plaintiff, 
and which the defendant has innocently pur- 
chased, although no steps have been taken to 
bring the thief to justice ; fm’ the obligation 
whidi the law imposes on a person to prosecute 
the party who has stolen his goods tioes not 
apply where the action is against a tliird party 
innocent of the feloiiY. White v. SjMituiue^ 13 
M. & W. 603 ; 1 Car. & K. 673 ; 14 L. J., Ex. m ; 
9 Jur. 70. 

It is not necessary for the owner of stolen 
goods to prosecute the thief to conviction before 
he can recover them in an action a.gaiust an 
innocent third person. Zee v. Buijca or liohin* 
so?i. 18 0. B. 599 ; 25 L. J., C. P. 24,9 ; 2 Jur, 
(N.s.) 1093. 

Against Salesmaster.] — xV salesrnaster, who in 
market overt publicly sells and afterwards 
delivers a stolen beast, although he dt>es so iu- 
nocently and in the Ciidinary cuiirse of Ins busi- 
ness, is responsible, in trover, to riie true owner 
for the value of the beast. Ganly v. LaZridye, 
Ir. B. C. L. 33. S. Ik, .Dtiiuicy v, 

14 L. B. Ir. 31 ; 15 Cctx, C. C. 525™C. A. 


IFcoirLs* V. M’USseU, 1 B, & B.5b ; o B. ec Aia. , 

■24 B. B. 621.' . . T 

An mifinished gig, which has been prevmusiy 
selected and paid for by the plaintiff, was taken 
in execution under a fi. fa., and left 
the luclgment creditor, who, when it ’ 

assisted in giving it up to the plaintiff, i ne 
sheriff afterwards retook it. Trover was bi ought, 
and the execution found fraudulent : JleXci, 
tliat, whether the property ill the gig passed or 

not to the plaintiff before the seizure, trover was 
mamtamable, and the sheriff could not retake it, 
even to secure his poundage. Goode \Za}Wlef/j J 
B. & C. 26 ; 9 B. & B. 791 ; 5 L. J; (O-S.) ^ B. 3oo. 

B., a builder, undertook to build an hotel foi a 
com pan y, of which the defendants weie _ie 
trustees, and to do all the work, except the 
plumbing and ironmongery, which were to be 
done by the defendants’ workmen. It 
agreed, that if B. became bankrupt, it should be 
lawful for the defendants to take possession ot 
the work already done, and put an end to the 
agreement, and that they should pay to B. so 
much money only as should be adjudged to be 
Ihe value of the work already done and fixed 
by him. The defendants employed^ a clerk of 
the works, whose duty it wais to inspect the 
materials supplied by the bankrupt, and imrie 
were used upon the building but such as had 
been approved by him. Before the hotel was 
completed B. became a bankrupt. Shoitly 
]>efore the bankruptcy, some deal sasli-rrames 
were lying at the bankrupt s premises ; to these 
the ironmongers of the defendants had supplied 
Dulleys, and in this state they had been seen and 
aiiproved by the clerk of the works. Aftei the 
bankruptcy, the sash-frames were brought to the 
defendants’ premises ; the assignees then made a 


Effect of Order of Eestitution.j — Oornls which 
haye lieen stolen may be recto'ered in trove]’ 
from the purchaser of rliem in market overt 
upon a conversion by him subsequent h> die 
conviction of the felon, without miy iinltu' for 
restitution having iMtcu made. Se^utiemood v, 
Si/lnvtrm 15 Q. it 500 ; 19 L. J., (>, B. 447 ; M 
Jur.. 977., 

Section 100 of the Larceny Act, 1801, gives 
the owner of a sit leu Xew Zealaial bond no 
right to recover it from the holder. 
y. //]7^,52 L. J,. Q. B. Bid ; 48 L, T. 36.4 ; 3i 
W. E. 245 : 15 Cox, 0. C. 25S ; 47 J. ik 321. 


See {Sale of UoocLs Act, isa.-s, s. x*, suu-s. i, 
■re-enacting in part s. 100 of the Larceny Act, 
1861. 

Prosecution oi Offender,]— In an action for 
trover and trespass for a brooch, the pleas 
being not guilty and not possessed, the jurv^ 
found a verdict for the plaintiff, A rule for 
a new trial having been obtained, on the 
grouiK.l that it appeked from the evidence that 
the bi’ooch was taken by the defendant under 
such circumstances as to proven charge of felony, 
and that the' judge ought, therefore, to have 
nonsuited the plaintiff Held, that the judge 
'i-wiis bound.to %tj the 'Issues on the record, and 
; that he was right in not having nonsuited the 
'* plaintiff, IfW :f,,Ahmhmu 41 L, d Q. B, 306 ; 

,7 Q. B. I M Ir* T. m ; 20 W, 1. '650, 

‘ ' .The objection cannot be taken by pto* Oihrm 


Bills and Motes Stolen.]— -I’ j'uvcr wi!l lie tbr 
the produce of a slnkm baiik-ar>te iu the hmuh 
of a tliinl persuu, after cuHvicliosi of ihu tbefi. 
Goliijhthj V. Loitt. 88. 

x\ * promissory jjote ticiiveivd. by ihe rlofcudaiit; 
to the plaintiff, payable to tlie plaintiffs order, 
was stolen from the iJainUff by ids cln’k. whu, 
after forgiiigthcplaintiifs iiRkirseiueiif, oblaiiuxi 
payment from the defettdant's baj^kcr; the 
banker liamled the ntite vo the tlcfmalaiit 
Held, that the plaintiff was euihletl to recover 
the amount at the hands of the defeiidanf. in an 
action of trover, notwithstantliiig six weekK laid 
elapsed before the plaint iff dis{;c»veml aial gave 
the defendant notice of the loss of tl'ie uotta 
Johimii V. 3 Bing. (j^Xk) 225 | $ .Scotty 

608 ; 2 Hcnlges, 202 ; 6 L.kl., (1 ik 5. 

If a party possess himself of a stoto bill or 
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note improperly, a demand and refusal are not t 
necessary previously to an action brought for its 
recovery by the loser. JBeehmth v. Corrall^ 3 1 
Bing. 44-4 ; 11 Moore, 335 ; 2 Car. & P. 261 ; 4 
L. J. (O.S.) 0. Ib 139. 

Property in Hands of Police.]— The plaintiff 
was tried and acquitted on a charge of stealing 
a diamond ring and pin found on his person. 
The defendant, a superintendent of police, into 
whose hands the articles had come in the or- 
dinary course of proceedings, did not deliver 
them to the plaintiff, but within a reasonable 
time applied to a metropolitan police magistrate 
under 2 & 3 Viet. c. 71, s. 29, for an order as to 
how he was to dispose of them. The magistrate, 
after hearing evidence, including that of the 
plaintiff, adjourned the hearing to a day not yet 
expired. In an action for the detention and 
conversion of the articles : — Held, that the de- 
fendant, having within a reasonable time pro- 
ceeded in accordance with the provisions of the 
act, to place the matter in the hands of the 
magistrate, was not liable. Bulloch v. JDionlap^ 
40 L. J., Ex. 150 ; 2 Ex. D. 43 ; 35 L. T. 633 ; 
23 W. H. 98 ; 13 Cox, C. 0. 367. Affirmed, 36 L. T. 
194 ; 25 W. R. 293 ; 13 Cox, C. C, 581— C. A. 

If a person is stopped with a horse under sus- 
picious circumstances, and the horse is placed at 
an inn by the police, and the innkeeper directs 
an auctioneer to sell the horse for its keep, the 
latter is liable to ce sued in trover by the owner. 
Blnns V. Plgott^ 9 Car. & P. 208. 

The police have power under a warrant for 
the arrest of a person charged with stealing 
goods, to take possession of the goods for the 
{purposes of a prosecution. X person is, there- 
fore, justified in refusing to hand over goods to 
one claiming to be the owner, if such person 
has been entrusted with them by the police who 
have taken possession of them under such cir- 
cumstances. Tyler v. L. X S. IV, By., 1 Cab. & 
E. 2S5. 

Purchase from Police.] —Various quantities of 
tallow, the property of different persons, were 
deposited in warehouses on a bank of the 
Thames. A fire took place, in consequence of 
which the tallow melted and fiowed down into 
the sewers, and thence into the river, from which 
several portions of it were unwarrantably taken 
by different persons. A., one of these persons, 
sold some of it to B., which was taken from him 
by Ihc police, and he was charged before a 
niagiMrate with the possession of tallow sup- 
posed to have been stolen or unlawfully obtained. 
The magistrate dismissed the charge, but 
ortlcred the tallow to be detained, under 2 & 3 
c. 71, s. 29, ami it was sold by direction 
of the eoininissionor of police before the twelve 
anouths limited by s. 30 liad expired. C. having 
juirchased the tallow from the police .-—Held, 
that A. had no property in the tallow entitling 
him to maintain an action against C. ^for Jts 
conversion. JBurMcy v. Groet^. 3 B. & S. 566 ; 
32 L. J., Q- B. 129 9 Jur, (.x.B.} 986 ; 7 L. T. 
743 ; 11 W. R. 465. 

e* Wlaen. Gtoods obtained by Palse Pre- ’ 
tences or p’ratid# 

See Sale of Goods Act, 1893, s. 24, sub.-s. 2. ' ^ 

Conviction.] — ^W. purchased and obtained 
delivery of certain sheep fiom the defendant by 
false pretences. The plaintiff purchased the 
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sheep from W. and paid W. for iliem witliord 
knowledge of the fraud, tlie defemlaut imving 
done nothing in the meantime to avoid Ihe 
tract between himself and W. The defendant 
finding that the sheep were on the plaintiff’s pre- 
mises retook possession of them ; having been 
convicted of obtaining the sheep by fahn pre- 
tences on the prosecution of the defemiant : — 
Held, that the effect of 24 ^ 25 Viet. c. 96. 
s. 100, was not to revest the property in tire sheep 
in the defendant as against the plaintiff’, who had 
acquired a good title to them before the con- 
viction, and consequently that tlie defetniant was 
liable in an actiou by the plaintiff for the value 
of the sheep. Mrf/ce v. Xnoinginiu 48 L. 

Q. B. 125 ; 4 Q. B. 1). 32 : 39* L. T. 535 ; 27 
AV. R. 319 ; 14 Cox, C. G. 182. Of. Bentle>f v. 
Vilvimt 57 L. J., Q. B. 18 ; 12 Apjj. Cas. 471 ; 
57 L. T. 854; .36 VV. R. 481 ; 52 J. ?. 68— 
H. L. (E.) ; and Sale of Goods Act, 1893, s. 24, 
sub.-s. (2). 

Effect on Property.] — The obtaining goods 
upon false pretences, under colour of purchasing 
them, does not change the pro])Grty. Xohle v. 
Adama, 7 Taunt. 59 ; 2 Marsh. 366 ; Holt, 248 ; 
17 R. R. 445. See also Nlohl'nig v. Heaps, 21 
L.T. 754. 

Mistake as to Vendee.] — The plaintiffs, who 
were linen manufacturers at Belfast, received an 
order for goods signed “A. Bleiikarn &: Co.V 37, 
AA’^ood-street, London, the word “ Blenkarn 
being so written as to resemble “ Blenldron,” 
The goods were afterwards forwarded and ad- 
dressed to. “A. Blenkiron A Co.,” 37, AVood- 
street, the plaintiffs being under the belief that 
they were in correspondence with the well- 
known firm of •• Blenkiron & Sons,” who carried 
on business at 123, AAMod -street. The goods were 
ordered and received by Alfred Blenkarn who 
had an office at 37, AVood-street, and the plain- 
tiffs were induced by his fraud to send the goods 
to him. The plaintiffs, on discovering the fraud, 
prosecuted Blenkarn for obtaining goods by false 
pretences, and he was found guilty. Before his 
conviction he had sold part of the goods to the 
defendants who had no knowledge of the fraud 
and they had re-sold them to other pei'.sons : — 
Held, that there was no valid contract for the 
sale of the goods by the plaintiff’s, and that they 
were entitled to recover them from the defendants 
in an action of trover. Cundy v. Lindsay, 47 
L. J., Q. B. 481 ; 3 App. Cas. 459 ; 38 L.T. 573 ; 
26 AV. R. 406 ; 14 Cox, C. G. 93— H. L. 

The plaintiffs, owners of a large quantity of acid 
in barrels, employed brokers to sell it. The 
brokers contracted with B. for the purchase cd* 
part, and gave him an order on the plaintiffs that 
they should deliver to him, or his order, a certain 
number of tons of acid. B. sold his Interest in this 
contract to E. who sold it to L. A. bought the 
same of L., falsely representing himself as agenf. 
for AL, and thereby, on pretence of inspecting the 
acid, obtained from L. the brokers’ orders cm the 
plaintiffs for the quantity. These orders had 
been indorsed over and passed from one purchaser 
to another, and when delivered by L. to A, were 
indorsed by L., specially deliverable to himself. 
A. presented the brokers’ orders to the plaintiffs, 
and, stating that he had purehased the acid of 
L. on his own account, though nominally for V., 

: induced- the plaintiffs to give him a transfer, or 
delivery order, on the wharfii>ger in whose ware- 
house the acid was lying, authorizing the transfer 
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inro name <if r‘o,]-iain specific casks of acid, 
ftinoiintin" tr> tbu (■jaantily in the brediers’ orders 
: 1 1 cut ion cd. T i u? 1 1 nr f i 1 1 gor t ii ereiipon traiisf eri'ed 
the spixdfic cask-^ of acid into Ads name. A. 
i ^mediately ])orrnwod money of the defeiidniit 
n.iil pledged tinj ca'^ks of acid with him, as a 
s.j^nrity tbr rJio repayment, ihanding over to the 
dlefendaiit the wari’auts wliich he had made out 
]>y means of wljicli the dcfendaiit obtained pos- 
sessiniii of tiie acid. : — Held, lhat, as A, obtained 
the delivery order from the plaintiffs by false and 
freon IiiIenl"rc}.]-esrn{atioii that he had purchased 
acid by a suhsale fr(:)m a purchaser from the plain- 
t iffs, there was no privity of contract between the 
phintiffs nihl A., conseV^^'idly, that the latter 
■oould not convey a good title in the. casks of acid 
^o the defendant, though a Ijona fide pawnee for 
value, bur that the plain! iifs might recover the 
.'.mid back fi'oin hiJii in trover. Kingsfiml v. 
Men'}}, 1 H. k- Ah :>08 : 2C) L. J., Ex. 83 ; 3 Jiir. 
/X.S.) GS ; .5 W. IL 15 {—Ex. Cli. 

The plaintiff having Ijcen imposed upon by a 
swindler, consigned a box at Birmingham by the 
<Iefeiidant.s, as common cai-riers, to J. W., in 
London. Tim defendants found that no such 
person resided there, but upon receiving a letter 
signed J. W., requesting that the box might be 
i'orwai’ded to a house at St. Albans, they delivered 
"it there to a pennon calling himself J. W,, who 
•showed tliat he had a knowledge of the contents 
.of the box ; that person having disappeared : — 
Held, in an action of trover against tlie defen- 
claiits, that they were liable. Stej^hen^wii v. Hart, 

4 Bing. 47G : 1 M. & B. 357 ; G L. J. (O.s.) C. P. 
t)l : 29 H. R,' G02. 


f. Property Xiost or Pound. 

Title of Pinder.]— The place in which a lo^t 
article is found does not constitute any exception 
to the genc]‘al rule of law, that the tindei' is 
entitled to it as agm'nst all pc-rso]is except ti c 
owner. IJr'nhjc-s v. JI/nrl‘e.y/n>rfIi, 21 L. J., Q. B, 
75 ; 15 Jur. 1079. 

A person entering a slio]-) fi'initi on the floor a 
bundle of banknotes 'u hich had been accidentally 
dropped there by a strangm. The pnrrv who lost 
them could not be found : — Meld. Ihm: as agninst 
every one but the true owner, tin* ])ruj.)erty in 
the notes belonged, to tlie tinder and nor to the 
owner of the slio]), notwit listanding that the 
flnder had iiumedi;itcly on ’picking up tin* bundle 
handed it over to the latter, with a view to its 
being restored to rlie true owner if he should 
return, and the owner <u’ the sho]) Isad advertised 
the finding in tlic newsjjapers, the finder 
not having" intended to wtdve his title, and 
having before lie demandedi the nches back 
offered to repay tlie exiir-nse of: the advertise- 
ments, and to indemnify tlte slu>[!]tecj»er against 
any claim. II). 

Where an owmer of land has the rigid to 
exercise a control over it, and. t<> prevent un- 
authorised interference, and s.-me article (aban- 
doned by its line ow.neiO is humd by a stranger, 
either upon or beiiearb tlie surfc.ce of the land, 
the presumption is that tlie j’ieln to lawses.’^itm 
of tlie article foiim I is in the owner of the land, 
and. not in the tinder. StglDnuHirr 

IBatf'nn r'ks v. h 4.. Q. Ih 4Go ; 

riSlGll 2 Q. Ik 44. : 74 L. T. 7Gi : .}■{ W. IL 953. 

Trover lies for a In-: hank laue. which the 
defendant has^ tortiousiy co'itverted: "to 
use, though )jai1 of the piv.ocH,l> hn< been paid 
bv him to the nlaintifi. Jin'// v. I Tvr. 

485 : 2' C. &M, 579,r 3, L.. J.. Ex. 

The acceptance of part dors lu'g alfirm the 
taking, so as waive tlie tor:, Imt theannamr 
received will go in rediuetion of dcatiagt J h. 

A deputy vice-admiral who n iadvc'i ati anciiijr 
and hawseu'. alleged tu have b 't n l»‘ff at "en. 
from tile finder, refu.-t d mj apikcu'ion hv ilio 
real owner to deliver il':em tip, uipii ils“ xihage 
was paid, (vr ^ecur^ty g:\«-n for tic* payment of 
it: — Hehh that tlii-i wr.s a conveision, but tluU 
if he had merely refused to deliver ihcm nprmtil 
it "was aseertfsined wliether .'«:dveage''was'' 'rfiie aw 
not.it would noit have arnonnted to a ciUiveisioij. 

V. C/itimhtritihi. 2 M. vk W, 78 : 2 ihdtg 

217. 


Where Transaction Void or Voidable.] — ^5Vbere 
•a debtor voluntarily gave Ik, one of his 'creditors. 
ii warrant of attorney on which Ik entered itn 
judgment and issued execution, and the slienif 
seizeil and sold ilic goods, and A. within three 
•.months presented liis petition, and an assignee 
was appointed: — Held, tiiat the assignee could 
•not treat the tnunactiun as void from the 
.beginning, and maintain an action against ik on 
an alleged, wrongful conversion at tlie time of 
tiie SLfIzure. v. IJUUlor. 8 TI. L. Cas. G82 : 

30L. J., Q. B. 153; 7 Jur. (x.s.') 2G9 , 3 L. T. 
19G— pr' L. llevendiig G EL A Bl. 1 : 4 W. H. 
.3G0, 


Innocent Possesaion of Cfocds Fraudulently 
Obtained.] — A person vvliu, however i'nnocvntly. 
■obtains the pcfsse.s^jimi of the goods of a pei-son 
who has 1 ) 001 ! fraudulently deprived of tiioiii, 
.and dispuse.s of them, whether for liis own benefit 
or for That of any other [)er.s()n, is guilty of a 
•conversion, unless the possession was obtained 
hy him as tinder or as bailee, or by purclni?e in 
market overt or from an agent, so as to be jito- 
lected bv the Fuctors" Aets, ^JoU'uh^ wFoivlpr. 
44 L. J.." Q. Ik IG9 ; L. Ik 7 H, i... 757 : 33 h. T. 
73-..H. L. Aifirming 20 W. Ik 8!;8-»Ex, Cli. 

Thongli a fraudulent vendee may be sued in 
trover by the vendor, yet the rigiii of action <k)cs 
not exist against every 'person into whose hamls 
the property ' may have passed siibstMtuently. 
I!Iie2)2^a7*^ Y, BJmihr4d^ Car. & M. 61, 


— - Fersou obtaining Possession of Land.]-- 
One who comes into po-'H'^'^'itct of loud, on which 
lie finds ,n block I'f stouts belm.-gnig to anolltcr, is 
not justifial in rcinttviug ir lo a distance. 
Such removal snpcrsede.s ihe tmcc'^'-hy itf proving 
formal dcmuinl in an action of trover, FpmBpk 
V, Ctdiim, 1 Stark. 173 ; 18 Ik I*. 757, 


g*. Froperty Given or Excimaged. i 'i 



be plaintiffs Sited for goods, handed the policy to hn iimlljcr. Udlihig her ttlii* 
rfiwMch they, yie«4 they Imcl btm fleprivcd by might keep It ; but there was no asMfgiiriient of 

the policy. On Ik’s death hN mlmliiistmtiix 
might prova .thfe contract made 'by the agemt^ brought an action for the recovery of the pollev : 

hlsbv^as a wita^J'alftoagh. the --HtiW, that thougli the gift pa«a no rigJit'to. 
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money secured by pianoforte to W,, in whose hamls if wa^. 

- could not main- under a distress for rent. While the liUi-llnrd's 
her for the docu- bailiif remained in possession, by W.‘.s cni]<e!ir, 

L. J., Ex. 30 ; 1 h. fa. against W., at the suit of 'another creilitor, 
w. li. 385— C. A. was put into the premises, and the uilicer 
seized the pianoforte, and remored it to the 
_ .. premises of an auctioneer for sale Held, that 
a person with the plaintiff (after a demand and refusal to 
furniture and deliver it) was entitled to recover it from the 
are insufficient to auctioneer. T,mmr v. Ford, 15 M. ^ W. 213 ; 
possession 15 L. J., Ex. 215, 


— Intention of Intestate.]— Declarations by 
an intestate, that he meant tliat a ; ■ ■ 

wlioui he resided slionld have his furnitur 
effects for what he owed her, 
entitle such person to take and retain _ 

.■of the property, lioydoit v. Ilmkey, 3 M. & 

Scott, 381. Sale when Sheriff in Possession.]— Possession 

^ T , , , .n, ^ goods by a slieritf under a fi. fa. does not 

- Sfeset of Deliv8i.y.]-— A verbal gift of a prevent the debtor from making an etfectual 

rchattel, widiout actual deliveiy, docs not give sale of the goods by deiiverv to a riurchaser 

the |ua>perty to the (louee. V, Siuollinece, while the sheriff is in, possession. Umon Bank 

r2 B- & Aid. aol ; 21 L. K. 8.)o. of Lo/idon v. Lonanton, 47 L. J., 0. P. 409 ; 3 C. 

And a mere vei-bai gitt of a chattel to a person P. D. 243 • 38 L. T. 698. 
an whose irossession it is, docs not pa<s any pro- * ’ 

foerty to the intended <lonee. Sharr v. Pilch, 4 

.fex. 478 ; 10 L. J.. Ex. 113. i. Between Landlord and Tenant. 

A father gave his son a \vatch, some printed _ _ . 

books, and several articles of wearing apparel : Trees and Minerals in Copyhold Lands.] — In 

—Held, that, rdthougli the son was under age ordinary estate of copyliold the properly in 

.(viz. sixteen years old), the father could not trees and minerals is in the lonk tlie [lo.sscs- 

maintain trover against a person who detained ^ copyholder. If a stranger or the 

rthe property, i^ecause the right of possession was oopyhohler cuts trees or takes minerals, the lord 
mot iif. him. but in his son. Hunter v. Weathrooli, trover, Fardleyw 6*;v/?/?-/Z/c^45 L. J., 

3 Car. iz ?; 578. 5 ; 34 L. T. 6u9 : 24 \V. E. 

A ba,rge, while in the possession of the donee, 'T^y‘ i laming ^ Y.^Sun 2 ?j^on ,2 31. 3; Ey. 109 : 

iund worked by him as servant to the owner, was ^ 

-a’iven to him by the owner : afterwards the i rp r. 

donee worked it, and paid the wages of the Crops. j Trover will lie ^-or corn cut by an 

,orew oa. his owa acooimt until the donor’s death ; atter the expiration of his term, 

— Held, that the ])roperty thereby became vested sown by him before that time, under an 

in the 'donee, mnter v. niutcr, 4 L. T, 039 ; that he was entitled to an away guing crop. 
"B W Ik 74 ^ 7 . B icns' V. Coiinoi), 1 Price, 53 ; 15 R. E. 693. 


303 TEOVEE AND CONVEESION. 304 



tended to pm-ent the plauitm troju removing 
the with a view of distraining on the day 
following. The plaintit continued in pofisCHsioii 
of the goodSj but made no attempt actually to 
‘remoV^ them j and, except by intimating hin 
intention to prevent their being removal, the 


■ Warmnt y, Thom27Sdny$ B. & Aid. 826 ; 2 B. & 

Wrongful Distress. J—xV lodger may maintain 
an action if his goods are taken on an excessive 
distress hj the "landlord of the party under 
whom he occupies. Fisher v# Algar^ 2 Car, & F. 
374. 

If a party pays money in order to redeem his 
goods from a wrongful distress for rent, he may 
maintain trover against the wrongdoer. >874/^- 
imcli Y. Bkoirlhard^ 0 Term Hep. 298 ; 3 B. B. 175. 

A., a tenant, owed rent to B., his landlord ; B. 
distrained for morc rent than was due, and re- 
moved the goods to llie auction rooms of C. ; A. 
gave C. notice not to sell, and C, delivered the 
goods back to the person from whom lie received 
them : — Held, that, as some, rent was due from 
A. to B., C” was not liable to A. in trover. 
Whitworth V. Smith, 5 Car. & B. 250 j 1 k 
Rob. 193. 

Goods of Mortgagor distrained hy Mort- . 

gagee — Tenancy — Notice of.] — A mortgage deed 
by which a messuage and premises were conveyed 
to the trustees of a buiUling societ3^ to secure 
pajnnent by the mortgagor of the sums payable 
by him under the rules of the society contained 
a provision that in case of default in such pa}^- 
ment, then immediately' or at an.y time after 
such default vshould have been made, the mort- 
gagor should and would hold the premises, 
expressed to bo thereby conveyed, as^ yearly 


defendant did not take possession of, or assume- 
dominion over them. In an action of trover 
Hiekl, that there was no evidence of conversion • 
and Bramwell, B., that an actual prevention 
by^ force of the removal of the goods would not 
have amounted to a conversion. Midland v., 
Cbivley, 42 L. J., Ex. 80 ; L. E. 8 Ex. 12'6 ; 28- 
L. T..67 ; 21 W. R. 337. ' 

Eight to Lease.] — After the expiration of m, 
lease (containing covenants of the lessor under 
seal), the lessor is not entitled to the possession 
of the indenture as against the lessee, and there- 
fore trover does not lie by' the former against 
the latter for the lease. ,, Ilall y. Ball ^ 3 Man. M ' 
G. 242 ; 3 Hcott (n.E.) 577 ; 10 L. J., G. P. 285.. . 

k. Against Carriers, Warehonsenien and’-. 
Wharfing-ers. ' 

Warehousemen— -Pledge hy . Consignee — De- 
livery Order.] — When goods are shipped under 
a bill of Jading drawn in parts, to be delivered 
to the consignee “ or his assigns, the one of wl:ii(;i:ii: ' 
bills being accomplished,, the otlie.rs to staiict 
void,’’ the master, or the ware,hoiiseman who lias.:' . 
the custody^ of tlie goods under the Merchaiiit:' ; 
Shipping Act, 1862, ss. 66-— 7S, is jiistified iir de- ; 
livering them to the consignee on, production oi , 
one part, alt-jough there has been a prior indorse-' 
ment for value to the .holder of another part ; pro.- 1 
vided the deiive.iy be bond .hdea.i:Ki wit.bout notice:.:,''" 
or knowledge of "such prior indorsement. Goods- 
tenant to the trnstees from the day of the date ' having been shipped fur I.ondon, consigned to Ck 
of the deed at a certain y'early^ rent, and that , cV Co., the shipmaster signed, a set ot three bills, 
the trustees should have the same remedies for i of lading niarkal- Hirst ‘BSecoiRr‘aiRG* I’hird/’ 
recovering the rent as if the same had been | respectively', making the goods deliverable to C., 
I’eserved by a common lease. Default was made ; Go., or thdr assigns, freight payable in London, 
by^ the mortgagor under the deed, and in the the one of the bills, being aeeomplishcLi. the 
following ymar the trustees distrained, for a ’ others to stand void. During the voyage C, k 
year’s rent, the goods of the plaintifi which | Co. iiidorsotl the bill of lading marked •* First 
were upon the premises. Ho notice was ever to a bank in coiisideratiun of a loan, Tpou the 
given to the mortgagor by the trnstees of the ; arrival of the sliip ?it Londun the miotls wej'C 
society’ that they' intended to treat him as a ' landed and p-laced ni the custudy of a dock cum- 
tenant. The ] dairit iff ' brought trover for the pany in their alehouses : tlie master lotiging 
goods so distrained against the trustees : — Held, with them imt ice under the Merchant ^bipjeng 
that the trustees were not entitled to treat the Act, 1862. s. 6o, Ac., to demin the careo usUd 
mortgagor as a tenant until they had given him : the freight sh< mid be paid. G. A CL. then pro- 
notice of their intention to alter the relation in AUiced to the duck company the bill of lading 
which he stood to them, from that of mortgagor j niarkcii “Second’' uniiuiorsed, and the dock com- 
atRl ratutgngee to that of tenant and landlord : | i)Jiny entered G. A; Go. in their as proprie- 

that conse(iiientl.y the distress could not be justi- tor." of the gO(»d.s. The .stop for freight being 
fled, and that t he plaintifi: was entitled to recover. ^ afterward-' removinL the duck c«n a puny' buna tkte 
Clowes V. IlagheSf 39 L. J., Ex. <>2; L, R. 5 Ex. i and without notice or ktiowledge of the bank's 
160 ; 22 L, T. iu3 ; IS W. R. 459, ' claim, delivereil the goutis to other pm>cms up.oii 

i deliveiy orders signeci hy C. A Co. licld. thai 
Bill of Sale— Landlord Eefusing EemovaL] — | the dock eompany laid not beeii guilty of a con- 
The plaintiff was the holder of a hill of sale version, ami that' the bank could not maiioain 
over the goods of M. Default having been made . any action against tm*m. I'rarou Jliocrrs (I 
in payment of the sum secured, he ]>iit a man in H. Bl. 3iM-) redeeted cm. {/iy/e ip I o, v,. 

possession, and afterwards went to M.’s house to ' BV.v/ .iMiUa Dec/,- V. h., 52 L.J., Q. Ik 

xemove them. Upon bis arrival at the house he i 146 ; 7 App. Gas. 591 ; 47 L, T.' ikfff : HI W. id 
was met by the defendant, M.\s landlord, who i 201 : 4 A>p. M. G. 58o — H. 1.,-, (E.) 
told him tliat nmt was iu arrear, and that until j Where A., being imhlRed to B.. .gave him ha" 
it wa.3 paid the goods should not he removed security a dMivezy nrder for goods zzi the hitnds 
' and measures wcie taken by the dcfemlaiit to 1 of a whartinger, which the witarliiiger accepicd ; 

^ use force, if necessary, to prevent their removal, aiidafterwjiids A.,beingimlt‘btwl tri G„ gavcitfin 
It was then after nunset, and therefore too late | ituother delivery order for the mmv goods, whleli 
in the clay to distrain, and the defendant in- ; wzis taken tzMlac. wharilngcr.dvho said lie could 

' not transfer tlie gootis, as he hch I them lor B, 

.but If G. could get B.'s order, he wcnild transfer < 
them, and promiscKl tlmt ho wouiil not give up 
'the goods without first letting G. know ; ami 
.afterwiirds B., his debt remaining uiiBatisffed, 
:.gave a delivery order for the same’ gdotls to A.., 
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4-1 ^ • 4 . . ^ , vtiviio ujL Luu ciuiLiei wroiiLrruiiy (i<!tiuner , 

ojiier:— Held, that the without giving him the option" of paving its 
’• assessed value as an alteniative. v. 

-^f"^ '■'■ 11 C. B littothToycl, 54 L. T. 574 : 34 K. 501. 

/ j Ji ij. J., U. ih v)/ ; lb Jur. 19/. i 

Where the owner of goods on board a vessel Diseretiou of Judge as to.i— The discretion of 

K™v ^ delivery up of 

y halt a^aiiibt which the ves«el was^ moored, chattels detained, is subject to review bv the 
which he promised not to do, but afterwards court. Chilton v. Carrmiton, lo C. b.'TiiO; 
delivered thcmi to the wharhnger, for the owner’s 3 C. L. 11. 392 ; 24 L. J., 0 . F.'vS • 1 Jur Tn s\ 
use, under the idea of the owner having a lien 477 ; 3 W. it. 248. ^ v * -y 

thereon for the wharfage fees, because the Such an order cannot properly be made in a 
vessel was unloaded against the wharf; the case ivhere, by agreement of the parties, the iury 
owner upon demand and denial could maintain is discharsred from finding the value uf the 
trover against the captain, unless the latter could chattel. Ih. 
maintain the wharfinger’s right. Syeds v. Ilay^ 

4 Term Eep. 260 ; 2 li. 11. 377. Option of Parties.] — The goods may be brought 

^ . . into court, upon an affidavit that they a. e in the 

barriers,] — Trover wfill lie againsta carrier by same plight and condition as when taken, except 
the consignor of goods, who has been defrauded of they are of a perishable nature, or cuuibrous. 
them by some person unknowm, \Yben the goods WatU v. Phipj^s, Bull H. P. 49. S. ilvAer v., 
have been delivered to a person wdio knew what Prlnoe, 3 Bun*. 1863. 

the parcel contained, but at a different place to If the value of the thing is uncertain, or the 
that to which they were directed, as the property, plaintiff insists upon goingfor special ctamages,. 
never passed ^ out of the consignor. StephensoiL the court wall not stay proceedings on deiiverv 
v.Hart^ 4 Bing. 476 ; 1 M. & P.357; 6 L. J. of the thing sued for, and costs" Whiitcn y., 
(0.sp 0. P. 97 ; 29 B. B. 602. w! BL 902. 

If a carrier has goods to carry, and by mistake Where the waiue ,of the goods converted wns- 
delivers them to a wrong person, this is such a not ascertained, the court refused to fctay pro- 
tortious conversion as will support trover at- the ceedings upon delivery of the goods to the plain- 
^fit of the right owner. Yoiil v, MaThoUle, tiff on payment of the value thereof. Incher 
P<^ake, 49. v. IWtghU Z Bing. 601 ; 11 Moore, 50u ; 4 L. J. 

. .If a carrier receives; goods to_,be,.carri^,--he ,£ 0 .&) 0 . P.-, 1 ? 0 . 


who gave notice of it to the wdiarfinger Held 
tliat C. had no property upon which trover 
could be maintained against the wharfinger, 

MelUng y, Jidskmv, 1C. & J. 184 ; 1 fyr 
109 ; 9 L. J. (O.S.) Ex. 45. 

- Place of Deposit. ]~The defendant con- 
tracted to warehouse certain goods for the plaintiff 
at a particular place, but he warehoused a part of 
them at another place, where, without any negli- 
gence on bis part, they were destroyed. Iii'^an 
action to recover as damages the value of the 
goods : — Held, that the damage was not too re- 
mote, and that the defendant by his breach of 
contract, had rend ereci himself liable for the loss 
of the goods. iJMey v. BuUedatL 51 L J 
Q. B. 310 ; 7 Q. B. D. 510 ; 44 L. T. 814 ; 46 j P 
708. ■ ’ 

If the owmer of property gives another person 
authority to deal with it in a particular ^vay, 
and such person chooses to deal -with it in 
another ymy, he must take the risk of the conse- 
quences, and is liable for its loss or injury, un- 
less such loss or injury would have occurred in 
whichever w’-ay the property had been dealt wfith. 

Ih. 

Goods sent out from Paris to London vi^ Dun- 
kirk, for G. H., Custom House, Lond on-bridge. 

They were forwarded from Dunkirk, wu'th a bill’ 
of lading, which made them deliverable to the 
defendant, wdio was the London agent to the 
Steam Shipping Company, “to hold at the dis- 
posal of G. H., Custom House, London-bridge.” 

Upon the arrival of the goods the defendant 
paid the duty on them, and placed them in a 
^varehouse, the owner of which afterwards re- 
moved them to another of his warehouses, where 
they were accidentally destroyed bv fire. The | 
defendant gave no notice to the owner of the ! 

goods of their arrival, and the jury found that! Power of County Court to order Eeturn of 
the defendant was not authorised by the owner ; Chattel.J-A county court iudire has iwi'hv” on 
f not I to make an order for the delh-erT bhhc.ietoi- 

•loied as a piudent man would have acted, for | dant of the specific chattel wrongfully detained, . 


cannot retain the goods, and put the onnsi-mr^r 
of the goods upon proof of hLs title to them 
3 Esp. 115. 

Upon a contract to carry and deliver gooilc, 
the possession of the goods still remain ino’" with 
the defendant, trover lies. Poivdl v. JPuw/i 1 
Taunt. 391. ■ 

Animal Accidentally Killed in Transit- 

Sale of Carcass.]— One of the dcfciulaut’s natrle^ 
giiit by the plaintiffs’ line thi*ough f r. >in Dublin to 
England having been accidetitally killed in the- 
sea transit, without any default of the plaintiffs, 
and the carcass not being clairne/l bv the deferi-’ 
dant’s agent, who was present at the arrival of 
the steamer, the plaintiffs sold the carcass to the 
best advantage :-~Held, that this did not amount 
to amonversion. Z. A: TU. Zy. v. Ilvqhe.^. 2t> 
L. B. Ir. 165. 

— Evidence.]---If A. sends goods bv B., s 
! earner, to be delivered to C., proof that B, 
.ysserted he had delivered the goods to 0., wiiereas- 
in truth C. had never received them, is not suffi- 
cient evidence of conversion to support ti'ovcr 
against B. Atterml v. ZTiant\ 1 Camp. 409. 

Of Quantity. — In an action foi* con- 
verting goods received, but not produced, by the 
defendant, _ slight evidence of the kind and 
quantity of such goods may pro]>crlY be civcB 
effect to. G, W, Ey. y. &uHon, 1 I'.k E. 359. 

4. Practice. 

a. Restoration of Goods and Chattels. 

See Ord. XLVIIL r. 1 , E. S. C. 1883. 



the property was to be excciitetl by the veii<]or, 
when the whole purchase money had been paitl, 
with power for the vendor to re-enter in case of 
<let'ault in payment of the instaiments, they are 
ontltlwl to recover the full value of such goods 
against a mere wrongdoer, notwithstanding de- 
fault had been made in payment of some of the 
Instalmentsj and the vendor had to that extent 
sm interest in the goods. Timwr v. 

(H.S.) m ; , 31 L, J., 0. F. li)3 ; 5 L. T. 

WlBt^ the plaintiff had been endeavouring to 
Ml by a merely ostensible transfer 

fi '.•fea"anO'lh6r,■lml^the gt'>ock were seized 
whMh-the plaintiCs , tenancy ! 

injure of i 
m the value oT-tihe real and ; 

the Ml 

' ■' ;• ’s’ 'I v ’" * ' ’ 

‘ ''I-' , .p-', I . : 
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In an action brought by the assignees of a 
bankrupt against the sheriff, to recover the value 
of furniture and fixtures sold under an execu- 
tion, the court will not stay the proceedings on 
payment of costs, except where the defendant 
has restored the chattel alleged to be converted, 
.and the plaintilf claims no special damage, or 
where, if the chattel is sold, tiiere is no dispute 
as to the price ; but the court will not interfeie 
if the plaintiffs do not agree as to the amount. 
^6rihsi}i'i V. Humphrey^ 1 G. & M. o4i ; 2 Tyr. 
.588 ; 2 L. J.. Ex. 234. 

In an action for a packet of letters, the de- 
Ifondant was allowed to stay the proceed! i gs as 
to one of the letters, upon delivering it up and 
toaying costs. 'E'trle v. Ilolderneits, 4 Bing. 462 ; 
i 31. P. 254 ; 6 L. J. (o.S.) C. P. 68. 


value. Cameron v^Wyneli^ 2 Oar. & 'K. 264, Seed 
i?m/*/y,v. 17 Qr B. 937. 

A. having bought some sheep on credit, left 
them in the custody of the vendor. IVithont 
any default on the part of A., the vendor resold 
the sheep : —Held, that the measure of damage 
was not the value of the sheep, but the loss A. 
sustained by not having the sheep delivered 
to him at the price agreed on. Chinery v. Vlall 
5 H. & H. 288; 29 L. J., Ex. 180 S 3V, U 
629. 

Ilian action for taking goods under process, 
upon a regular judgment, but in a place t<j which 
the process did not ruiptlie plaintiff rn:iy recover 
the whole value of tlie giv/uls, and not merely the 
amount of the damage which lie has saslaiued by 
their being taken in a wnmg place. Suwell{\ 
Champio'n, 6 x1. A E. 407 : 2 X. A P. 627: IV 
3V. A I). 667. 

The plaintiff liaving pmvhnsed goods of the 
defendant, secretly abscondetl with the goods' 
before lie j'uaid for tiiem ,* tlie deferulant followed 
him, and forcibly retook the goods : — Held, that 
in an action for taking tlmin, the measure of 
damages was the value of tlie g-oods, aiid the 
defendant could not consider tile debt due from 
the plaintiff to tlie defoiuhmt, or treat it as 
reduced ];»v the takiun. GdhirJ v. Brittan 
1 D. (N.S.j 424 ; 8 31. A W. 575 : 11 L. J., Ex.’ 
133. 


Goods returned in Bamaged Condition."^ — In 
detinue, if the defemlant plea.ds the return and 
acceptance of the gvos’m aftt'r nciion br.mght, 
evidence on the part .of tlie phrintiff to show 
their damaged state after the eouimencement of 
the action i.s admissible. JI'Gratk x. Ihunie. 
jr. 11. 10 C. L. 160. ' 


]57omiiial.l- 


•xV. de|'>nsiti 

lb. 


Effect of Order of Eestitution.] — See a7ite^ 
col. 296. 

Under Xarceny Act.] — See Ceiminal Lav7 
(^Larcenif). 

b. Damag-es. 

Talue of Goods.] — Under a count for conver- 
.sion of fixtures by severing and removing tliem, 
the value of the fixtures in their severed state 
can only be recovered, and not the value of them 
when annexed to the freehold. Me Grey or v. 

IJhjk, 21 L. T. 803. 

A wine merchant having obtained from a wine 
broker samples of wine then lying at a wharf of 
vt'harfingers, and which the broker had agreed to 
.‘Sell to the wine merchant at 14,y. per dozen, sold 
it he wine to the captain of a ship about to sail, at 
24,s*. per dozen, to be delivered on board next day. 

'The wine merchant obtained the delivery war- 
rant from the broker, and claimed the wine 
from the wdiarfingers, wdio refused to deliver it. 

No other wine of the same brand and (quality bramlies with 
was to be had in the market, and the wine 
uierehant was unable to carry ont his contract 
with the captain of the ship, who sailed without 
the wine : — Held, that although the wharfiugeis 
.had no notice of the bargain with the captain, 
jet the wine merchant was entitled to recover in 
;an action of trover the actual value of the wine 
to him, which at the time of the conversion 
was 24.y. per dozen, he having bond fide sold to 
ilhc cajjtain at that price. Fro/tiee v. Crawl et^ 40 
h. J., q. B. 121 ; L. E. 6 Q. B. lim ; 19 W. K. 

;^22.'V 

In trover for goods by assignees of a bankrupt, j 12 3V. li. 2*47. 
which had been purchased by him under an j xV shed IT. who held go^ds takmi In exeeufion, 
.agreement, by which the purchase money was to j <leli veied them u* ibo as-iem-us of a lianknipb 
1)6 paid by instalments, and an assignment of j after an action of trowr iiml been mHummesH by 

them: the assignees acccpied I'lie gi»ods without 
condition that ti’my c'uiltl in.t recover 

more timn noniimd damage-, : jit all ovmts, not 
without allegitig s|nvjtil daningv in the ilwdiira- 
lion. Mmai X. ila/daf‘C 2 .Scv»n, 48i'^ ; 2 llfieg 
(X.C.) 310: 1 Hodges. ; 5 L. d., C. Ib 46. 

:: His<ielivery.j---Trover will lie for the mis- ' 
.delivery of goods by a wnffd-iouHcmam aittioiigli 
...such misilelivery has otamrrcfd by mistake only* : 
^.Dererewe \\ JJarviap^ 3 |>, k AUL 702 ; 2i It ii. 

Tiiedefendaiits w'erein liossessioii o? plaintiffs’ 
.goods as bailees, under orders nor to part with ’ 
ffhein evceid: upon delivery orders signed by’ 
idaint'iffs. ITie deiVtif hints parfecl with thegwis 
,iipo!i the order of one lb, who was plaiiitif#’ 
fordhe «le but not for ilie d4if#ry tlie _ ; 


thick warrant fur 
;i seeiu'ity fm* a iitrin. 
which 'was to he repjiii! on :ht' 29rfi “f daimarv. 
or, in defanlr. Hie brmidies vtc’c i<j be b»rfuitt<l. 
On the 2&th. B. agreed for the sjile of tlig 
brandies to lb, ntid t»ii 29th delivered to him 
the dtick warrant, and 0, tt*Mk juMiial pusse-siun 
uf the brandks on the 3u?h that tiio 

proper measure of dan ages wr.s the actual 
damage A. had siistahied by tlu* wrongful eoii- 
versiun, whit in a?, there was n > hdmition on his 
part to redeem lira pledgre was rnendy mmihial* 
Jolnimoi V. Sirar. 15 C. ib (X.s.) 330 : 33 I., J., 
C. B. 130: lu Jur, 99; 9 L, T. 538; 
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crnods. SliortN afterwards plaintlSs sent a 
delivery oiVler'for the same goods to Tl, %vho 
hidorsed 'it ro (>., who lodged it with defendants 
to cover die previous deliveiy. Afterwards 
plairitift’s, l>t dug unable to obtain the price of the 
o'ootls from T., sued defendants for the conversion 
•of the gv)ods. and claimed the full value : — Held, 
bv Braniweli L.J., and Thesiger, L.J., that 
there had been a conversion in respect of which 
vdaintih’s were entitled to recover ; but that what 
had occuned with respect to the deliveiy order 
was equivalent to a return of the goods by 
deferuliirds to plaintiffs, ami, therefore, under the 
circumstances of this case, the damages could 
only be nominal. IJy Baggallay, L.J., that 
plaintiffs were not entitled to even nominal 
damae'cs. lilort v. L. d’' A1 W. i?//., 4S L. J., 
Ex. 545 ; 4 Ex. D. 188 ; 40 L. T. 074 ; 27 W. Ih 
778"— C. A. 

The plaintiffs, being under contract to sell 
waggons, employed L. to make tliem according 
to sample at a certain pi-icc. L. then employed 
a waggon company to make tficm according to 
sample at a lower price. The company after- 
wards pvo]-iosed to receive payment direct from 
theplaiiitiiTs, who consented, and were authorised 
by L. to pay them. Some waggons were delivered 
by the waggon company to a railway company 
to the order of the plaiiitifi’s. The plaintiffs 
sent a complaint to the waggon compaiy that 
the waggons were unequal to sample, but did 
not reject them ; and they informed L., and 
afso the waggon com])aiiy, that thej’ would 
dis|'>ose of the waggons at the best price obtain- 
able. and huld L. res])onsibie fur loss. L. 
rejected the waggons. The plaintiffs gave notice 
to the railway company not to tleliver the 
waggons without their order, but the railway 
company nevertheless delivered them to the 
waggon company, wlio refused to give them up. 
In an action against both companies for conver- 
‘Sion : — HeLl. that the arrangement for the 
advantage of tlie waggon company, that they 
should receive direct payment from the plain- 
tiffs, had not created any relutiondiip between 
them which would prevent the application of the 
ordinary rule as to the measure of damages in 
trover against mere strangers ; and that the 
plaintiffs were, therefore, entitled to recover the 
full value of the goods at the time of the con- 
version, without deduct ion of the price. Jolinmi 
Y. Lancashire find Tnrhdure i?//., 3 0. P* I). 
4ff0 ; 30 L. T. 448 ; 27 TV. if. 450.' 

At what time.] — The measure of damages ill 
an action, for conversion of goods is not restricted 
to their value at the date of tlio conversion, 
even where no special damasre is laid. Johnson 
V. Hook, 1 Cab. R 89 ; 31 TV. R. 812. 

Tile jury Is not limited to find as damages the 
mere value of the property at the time of the 
conversion, but they may find as damages the 
Talue at a subsequent time, in their discretion. 
{h'ecninq v. Wilkinson, 1 Car. & P. 625 ; 28 
lb R. 7tto. 

In an action for the conversion of goods, of 
which the plaintiff has the immediate right of 
possession, the true measure of damages is the 
full value of the goods at the time of the conver- 
rdon. BdnwndronY. Xuttall, 17 C. B. (isTS.) 280 ; 
U R -J., iX P. 102 ; 13 W. R 53. , . A' / 

The plaintiffs contracted with A. to build a 
vessel for them, and made advances from time to, 
time in respect of her, and ^ A. gave them as a 
_ aecnrlty for The' advices a' fejlR oC ■the 1 


vessel. The defendant having converted ' 1 1 le 
vessel before she was hnislied, and having rinished 
her, the plaintiffs were held entitled to recover, 
as damages, the value of tlie vessel at the time 
of her conversion, but not her value at a sub- 
sequent time, nor, as special damage, the value 
of freight which the plaintiffs might have earned 
with her if A. had completed lier ami deliverofl 
her to them. Head v. Fairhanks, 13 C. ih {y,i2 : 

1 C. L. R. 787; 22 L. J., 0. P. 20G : 17 Jar, 
918. 

Tools. ] — The proper measure of damages is 
the Aualue of the articles wliich the plaintiff 
proves the defeiulant has taken and kept ; but 
if, for stonemasons’ tools, the plaintiff proves 
that the defendant took and used some of tlie 
tools and returned them, this is a conversion, hut 
one for which the jui'y ouglit to give small 
damages, and not the value of the tools so used. 
Cook V. Ilartle, 8 Car. k P. 56S. 

Damages may be given in. respect of special 
damage, besides the value of the goods converted, 
if special damage is laid in thedlcclaraliou ; as 
where, for carpenter’s tools, special damage was 
laid in respect of the owner being hindered from 
working for the want of the use of his tools. 
Bodley v. Reynolds, 8 Q. B. 779 ; 15 L. J., Q. lb 
219; 10 Jur. 310. ' 

Bill of Exchange.] — In trover for a bill of 
exchange, the damages arc to be calculatetl 
according to the amount of the principal and 
interest due upon the bill at the time of the con- 
version. Mercer v. Jones, 3 Camp. 477. 

Eixtures,]— In an action, of trover for goods, 
chattels, and fixtures where d.amages were 
assessed generally : — Held, that it must be in- 
tended after vcj-dict that the jury had not 
awarded damages in respect of fixtures attached 
to the freehold. Sheen v. lilekie, 5 Ti. k TC. 
175 ; 7 D. P. C. 335; 8 L. J., Ex. 217; 3 Jur. 
607. ■ 

Under a count in trover to recover damages 
for wrongfully removing fixture.s under a dist ress 
the plaintiff ; is entitled to recover the value of 
fixtures removed from the premises and sold as 
chattels merely. Clarke y, Ilolford, 2 Car. k K. 
540, 

tJnstampM Agreement.] — In trover for an 
unstamped memorandum, whei'eby the defendant 
agreed to guarantee to the plaintiff- to pay for 
” half the amount of certain fixtures, say about 
100b’- (which memorandum the defendant with- 
held from the plaintiff, having obliterated his 
own signature), the jury gave an unqualified 
verdict for 100b A motion for a new trial, <»n 
the ground that the memorandum, being un- : 
stamped, was worthless, and therefore the 
damages excessive, and that the judge ought to 
have directed the jury to find a verdict in the 
alternative — to be reduced to nominal damages 
on the memorandum being given up, was 
x’efused. M'Leod. v, Glue, 2 Scott (if.E.) 604 ; 

2 Man. k G. 326. 

Insurance Policy.]— A. effected an insurance . 
bnffhe life of B„.and, after an act of bankruptcy, 
assigned’ the policy to 0.; -wdio was aw'are of A.‘s' 
circumstances at the time. On the death of 
B, it was discovered that his life was not insur- 
able; On a memorial presented by A, to the 
' half the sum for which 
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tion does not vest tlie property in the goods in 
him. Bfnnsmead v. Harrison, 41 L. J C P 
190 ; L. R. 7 C. P. 547 ; 27 L, T. 99 ; 20 
784— Ex. Ch. 

Although, if the plaintiff obtains satisfaction, 
he cannot afterwards bring trover in respect of 
the same chattel against ''a party to whom the 
defendant has transferred it ; yet, if he has not 
obtained satisfaction, he may do so. J/arsion v 
Phaiirps, 9 L. T. 289 ; 12 wl B. 8. 


Effect of Prior Hearing.] — To a declaration 
for the recovery of some harness, the defendant 
pleaded that the plaintiff had previously applied 
to a police magistrate within the metropolitan 
district under 2 & 3 Viet. c. 71, s. 40, to order 
the delivery up to him by the defendant of the 
harness alleged to be unlawfully detained, that 
the magistrate, after due inquiry made into the 
title to such harness, refused to make such 
order, and that thereupon the plaintiff brouglit 
the action to recover the harness : — Held, that 
the proceedings before the magistrate did not 
estop the plaintiff from bringing the action, and 
that the plea was bad, Dover v. Child, 45 
L. J., Ex. 462 ; 1 Ex. D. 172 : 34 L. T. 73"': 24 
W. E. 537. . "/ 


c. Costs. 

Partial Success.]— Where a declaration pro- 
ceeds for a number of chattels, if the plaintiff 
succeeds in proving his right to a part only, the 
defendant is entitled to have the issue as to the 
residue found in his favour; but he is not 
entitled to any costs, unless he has been put to 
expense as to the residue so claimed in the 
declaration. jShicholls v. Dastard, 1 Tyr. & G. 
156 ; 2 C. M. & B. 659 ; 1 Gale, 295 ; 5 L. J., 
Ex. 7. 

Where a plaintiff succeeds as to part of his 
claim only, the defendant is entitled to have the 
issue entered distributively. Williams v. 
G, TF. JG/., 1 D. (N.S.) 16 ; 8 M. & W. 856 ; 10 
L. J., Ex. 472. 

Jurisdiction.]— In an action claiming the 
return of a picture or its value and damages for 
its detention, the plaintiff recovered a verdict of 
107, being its value as assessed by the juiy, and 


TRUCK ACT. 

See MASTEE AXB SEETAST. 


d. Effect of Judgrment. 

As Satisfaction.]— A recovery in trover vests 
the property in the chattel in the defendant as 
against the plaintiff. Coojper v. Shepherd , 3 
G. P>. 266 ; 4 D. & L. 214; 15 L. J., 0. P. 237 ; 
10 Jur. 758. 

Bembie, that judgment recovered for the con- 
version of goods,* vests the property in the 
goods in tli'e defendant, by relation from the 
time of conversion. DitcMand v. Johnson, 15 
C. B, 145 ; 2 C. L. B. 784 ; 23 L. J., 0. P. 204 ; 
18 Jur. 775. 

The property in goods, in respect of which 
judgment has been "incovercd in an action of 
detinue, remains in the creditor until execution 
is issued on the judgment. Therefore, in the 
liquidation of the affairs of the defendant before 
execution has issued, the plaintiff cannot prove 
for the value of the goods. Srarth v. Searth, 
U L. J., Bk. 29 : L.li 10 Ch. 234 ; 31 L. T. 737 ; 
23W.B. 1,53. , 

WBiere a plaintiff in an action of detinue has 
recovered judgment, the prcjpcrty in the goods 
obtained by the wrongdoer remains, until tlie 
judgment is satisfied, in the plaintiff, and the 
' batik ruptcy of the defendant will not vest it in 
the trustee. Dtnlm, JW parte* Hare, In re, 46 
X,* 105,5 5 €h. D. 8665 36 L. 67? ; 25 

i!; ■•two';or -more .joint 
i'^bhgd^rh.'; M van- ; hetlbB'':ugamst ■ the' 

'other for ,the^ muse ,of action, although 
such judgsh^t Is tesatlsM, so tlmt a judgment 
against a. delentot m- without satisfac- 
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A.' CeEATIOX 'AND DECLAHATIOX ;0P ,'TEFSTa 

1, (Watiouof Teiosls (Sfatute i>/ Frauds'). 

a. In General, 318. 

h, Ibrscci thitJtlcd ti) lk‘cIaro Tru>h:>2:h 
AC. Becret Trusts in Fraud of the Btritiue, 

■■ '324. 

(L Besiilting Trusts aiul Trast.s by 
( h-’Orat i« »n of I' .aw, 321 . 
e, Assignmejit of Trusi:.s, 326. 

2. Deida ration of 'frnsts. 

a. General PrhieiplLS, 326. 

JJeclaradon of Imentlon without 
Tran>l‘ero|- Fropm'iy, 331. 

Declaration of Intimlkm with Trans- 
fer to TTopo.<ed Trustee, 317. 
d* Orders xkldressed by Gieditur to luA 
Debtor or lJe|>osit<.!c of Ftiiid, 352. 
e, Tolunmry Cin'eminis or ITinnhes to 
Tnuisfer or Assign, 354. 

/. Assignment or Beulcmeat by Legal 
Owner Iw Deed, 359. “ - 

//. Assigumeiit or .Setllemeiit of Eqalt- 
able Interest by Btmelicial Owner* 
366. . ' . ^ , 

/o Evkleiice and Burden of ihtoof, 357, 

E. Classification" of Tecsts. 

1, &tmded Trusts^ 37CL 
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2 . JiJju^entonj Trusts. ,1 

a. General Principles and Distinction ! 

between Executory Trusts' by 

Marriage Articles and Wills, 370, " 

b. What is an Executory Trust, 371. 

if. Lilli itations to Issue or Heirs (Pule 
ill Shelley’s case). 

i. Articles, 374. 

ii. Devises, 386. 

€l. Express Directions to Settle in 

*v Strict Settlement,” 395. 

Directions to Settle on a Female, 397. 
f. Directions to Settle Personalty as 

Heirlooms or on the Trusts of 

Freeholds, 400. 

Directions to Settle Property to go 
with a Title, 402. 

Ii. Powers Inserted in the Settlement. 

■ : 403. 

7. liotchpot Clause, 410. 
y. Trustees to Preserve Contingent 
ilemainders, 410. 

3. Lsf/ul and Illegal Trusts. 412. 

4. Tithllc or Chcirltuhle Trusts^ 

0. Condruathve Trusts. 

a. In General, 416. 

h. Implied and Resulting Trusts. 

i. Ill General, 422. 

ii. Joint Purchases, 426. 

iii. Purchases in Hame of Stranger, 

427. 

iv. Failure of Gifts. 

a. In General, 432. 

b. Charitable Gifts, 433. 

£'?. Renewal of Leases, 438. 

6. Trusts for Aclsanaemeut and Main- 

tenanee. 

a. Advancement, 452. 
h. Maintenance. 

i. Persons entitled, 458. 

ii. Lunatics, 459. 

iii. Married Women or Widows. 461. 

iv. Statutory Powers of Main- 

tenance, 463. 

V. ETind out of which Maintenance 
payable, 464. 

Yi. Duration and Cesser, 471. 

vii. Surplus, 485. 

viii. Discretion of Trustees, 491. 

ix. Account against Trustees, 497. 

7. Discretionary Trusts and Poioers in the 

yature of Trusts. 

a. y\io may Exercise Powers or Trusts, 
500. 

h. Juri.sdiction of Court to Interfere 
with Discretion of Trustees, 501. 

c. Exercise of Powers and Trusts by the 

Court, 50i). 

The Trlisteb. 

1. Agjpolutment of Trustees hy Settlor^ 514, 

2. Aaeejdanee or Disclaimer hy Trustees, 

a . . Acct fpi ance, 5 1 5. 
h, Disciainier, 517, 

3. Estate of Trustees. 

a. 'When Trustees take Legal Estate, 520. ; 
h. Quantity of Estate of Trustees. - . ; 

, ,, i. General Principles, 527. 

, ii. Direction to Pay Debts or „ 

. - Legacies, 530, 

, • ' ■ iii. Power or Trust for Sale, 535. 


^ <?. Devolution of Trust Estates. 

1. Devise in General Terms. 536. 

ii. Assignment or Speciiie Devise, 

iii. __Under Statute, 542, 

Dot ioonent and licohjval of I rujstces. 
a. Retiring Trustees. 

i. In General, 543, 

ii. Rights, 545. 

iii. Liabilities of Retiring Trustees, 

545. 

h. Removal of Trustees, 543. 

5. Ajjjjointment of Keio Trustees. 

a. Under Powers in Settlement. 

i. \Wio may Exercise Power, 551. 

ii. Exercise of Power Pending Suit, 

559. . , : 

iii. Duty in Exercise of Power, 

561. 

iv. Who may be Appointed Hew 

Trustees, 561. 

V. Number of New Trustees, 563. 

vi. Rights and Liabilities, 565. 
h. Under Statutory Powers, 567. 

c. Appointment by the Court. 

i. In General, 570, 

ii. Under the Trustee Acts, 1850 and 

1852,572. 

iii. Under the Trustee Acts prior to 

1850,580. 

iv. Persons Appointed New Trus- 

tees, 585. 

w Number of New Trustees, 589. 

vi. Powers of New Trustees, oOL- 

vii. : Separate Sets of Trustees, 504. 

viii. Practice. 

a. Present Practice, 595. 

b. Under the Trustee Acts, 1850 

and 1852... 596. 

c. Under the Trustee Acts prior 

to 1850... 601. 

ix. Costs, 603. 

6. Bights. Powers., Duties and LUMU ties 

a. Ill General, 604. 
h. Management. 

i. In General, 607. 

ii. Power to Mortgage, 616» 

iii. Power of Leasing, 621. 

iv. Renewed Leases, 623. 

v. Power of Sale, 625. 

vi. Payments to and Receipts by 

Trustees, 635. 

vii. Preservation, Repair, and Im- 

provement of Premises, 636. 

viii. Allowance of Payments and Ad- 

vances, 644. 

ix. Notice of Assignments, 647. 

X. Remuneration, 650. 
xi. Application for Advice or Opinion 
of the Court. 

a. Under the General Juris- 

diction of the Court, 652. 

b. Under the Law of Property ' ^ 

Amendment Act, 1859 (22 
& 23 Viet. c. 35), s. 30, 
repealed hy Trustee Act, 
1893... 654. 

e. Investment of Trust Funds, , 

i. In General, 658, 

ii. Discretion cf Trustees, 662. 
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G, Payment into and olt of CoiruT. 

1, hiin (\uirt, 

(i. Voluntary PayiiauU lijio C’ouH. 022« 
ih Order for Puyuteht oilo loturf. ii2:i 
t\ Under the Kepuulfd I'riistc*.; IkUtT 
Acts, SKM). . ; 
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iii. Express Powers of Inyestment 
with Coiisentj 654. 
iy. Advancement of Trust Funds 
to Husband. 

a. Express Power, 667. 

b. Concurrence of Wife, 669. 
V. Purchase of Land, 673. 

vi. Mortgages. 

a. Freeholds, 680. 

b. Leaseholds, 691. 

c. Kailway Mortgages or De- 

bentures, 692. 

d. Stock ilortgages, 692. 

vii. Other Securities. 

a. Loan on Personal Security. 

693. 

b. Exchequer Bills, 695. 

c. Foreign Bonds or Securities, 

696. 

d. Shares of Public Companies, 

698. 

e. South Sea Stock, 701. 

viii. FTon-investment by Trustees in 

Specified Securities, 701. 

ix. Improper Sale of Stock, 704. 

X. Funds in Court and Investment 
with Sanction of Court, 705. 
xi. Power to vary Investments, 712. 

7. Indemmty^ Lien and lieimhicrsemcjit, 

a. Indemnity Clause, 714. 
h. Express Agreements by Cestiiis que 
Trust to Indemnify Trustees, 717. 

c. Bight of Trustee in other Cases, 719. 

d. Statutory Power of Court to Impound 

Interest of Beneficiary, 731. 

8. Belease.m. 

9. Chmtriibutkm fnm Co-Trmteey7Z7 ^ 

10. Solicit or‘ Trustee, 1^2. 

11. Liabilities of Trustees for Breaches of 
Trust, 

a. Nature of Breach of Trust, 7 46. 
h. Personal Liability of Trustees, 

i. In General, 750. 

ii. Trustees de facto, 756. 

iii. Deceased Trustees, 75S. 

iv. Loss of Trust Property, 763. 

V. Negligence in getting in Trust 
Property, 763. 

vi. Payment of Trust 3Ioneys to 
Persons not Entitled, 767. { 

Liability for Interest or Profits. \ 
a. Interest, 771. i 

: b. Bate of Interest, 773. I 

c. Couqiound Interest and ? 

Bests, 776. . ! 

d. Profits Acenring from Trust 

Property, 778. 

:/ Tili Title Deeds, 786. 

A. e. Liability of Trustees for Acts of C‘o- 
Trustecs. 

;■ i.Tn General, 787. 

, ; ih Leaving Trust Funds under Sole; 
''f'f'f- y''d- ' Control of Go-Trustee, 789. 
y ■;\k: ' ;vy^ 'lib Trakee Joiningin Eeceipts, 795, 

'-Mmf toyed' hy Trustees, 

’Bights : ^ of-’ ’ 'Trustees ' 'in', respect ' of 

‘ ol' Trusted for Acts of 
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iii. Brokers, 801. 

iv. Solicitors, 802. 

c. Personal Liability of Agents. 

i. In G-ciieral, 805. 

ii. Accountants, 806. 

iii. Stockbrokers, 807, 

iv. Bankers, 807. 

V. Solicitors, 810, 

D. The Cestui que Trust. 

1. Possession of Cestui yue Truxf, 818. 

2. Almiation In/ and Transfer to Cestui uue 

Trust, 821. 

3. Bealinrfs hcticeen Trustee and Cedniniu-^ 

Trust, 82b. 

4. Information as to Trust Fund. S28. 

5. Production of Title-Deeds. 828. 

6. Ojption as to Interest or Profits, 829. 

7. Lien, 82'd, 

S. Liuhllitoi of Cestui que Trust for Loss o/ 
Trust Fund, 831. 

9, Beniedies for Breaeli of Trust, 
a. In General. 833. 
h. Attacliinent. 835. 

c. Receiver, 837. 

d. Ini|uii'ies aEul Accounts. 

i. inquiries, 84i.h 

ii. Accoiinrs, 8-12. 

: iii. Wilful Default, 8 14. 

iv. Practice, 8-I.7. 

; AL ilcqiiiescence or Delay, 849,, 

5. Actions by and against' TiaisTEESv-’v^'';'', ; 

1. In General, 8QT, 

2. PaHks, ■ 

a. Settlor or iiis Represent at ives, 86Ck 
5. Cestiiis que Trust, 868. 

c. Trustees, 874. 

d. Third ihirlics, 889. 

3. The Siiif'ute of LI m Hut ions, 891. 
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d. Persons to whom Payment will be 

Made, 946. 

e. Practice, 951. 

d. Costs of Payment Out, 956. 


IB, Tamtum of Casts. 

a. As between Party and Party, 105-^. 

b. As between Solicitor and Client, 106( 

14. Practice on Alloimiwe of Costs. 1062. 


iTING- OrDEES, CONVEYAK-CES, AljfD 
Tbai^sfees. 

Vesting Orders. 

a. Under the Trustee Act, 1893... 961. 

b. Under the Trustee Acts, 1850 and 

1852. 

i. In General, 962. 

ii. Copyholds, 967. 
hi. Leaseholds, 970. 
iv. Mortgages, 972. 

V. Stock and Choses in Action, 
976. 

Yi. Sales, 981. 
vii. Other Cases, 983. 

e. Form of Vesting Order, 985. 

d. Practice as to Vesting Order. 

i. In General, 987. 

ii. Lunacy, 990. 
hi. Costs, 994, 


A. CPEATION AXD UECLAPATIOX OF 
TEQSTS. 


1. Creation of Trusts (Statute of Frauds).. 

a. In General, 318. 

b. Person Entitled to Declare Trust 


c. Secret Trusts in Fraud of the Statute, 


d. Resulting Trusts and Trusts by 

Operation of Law, 324. 

e. Assignment of Trusts, 326. 

Declaration of Trusts. , 

a. General Principles, 326. 

b. Declaration of Intention without 

Transfer of Property, 834. 
e. Declaration of Intention with Trans- 
fer to Proposed Trustee, 347, 

d. Orders addressed by Creditor to his> 
^ Debtor or Depositee of Fund, 352. 

e. Voluntary Covenants or Promises tf> 

Transfer or Assign, 354. 

f. Assignment or Settlement by Legal 

Owner by Deed, 359. 

g. Assignment or Settlement of Equit- 

able Interest by Benoticial Owner.. 


Conveyances and Transfers. 

a. Under the Trustee Acts, 1850 and 

1852... 997. 

b. Under the Trustee Acts prior to 1850. 

i. Conveyances under 7 Anne. 

c. 19.. .1001. 

ii. Conveyances under 4 G-eo. 2, 

c. id.. .1004. 

hi. Conveyances under 6 Geo. 4, 

c. 74... 1005. 

iv. Conveyances under 11 Geo. 4 
k 1 Will. 4, c. 60... 1005. 
y. Transfer of Stock under 36 
Geo. 3, c. 90, and Succeeding 
Statutes, 1015. 


1l. Evidence and P>urdcn of Proof. 307, 


Costs, Chaeges, and Expexses. 

1. Til General.^ 1019. 

2. Rights of Codrustces Inter se^l(}2i. 

3. I nd cm Jilt g for Costs to Trustee by Cestui 

que Trusty 1024. 

4. Trustees Acting in a Professional 

C/uiraeter, 1025. 

5. Where Settlement Set Aslde^ 1030. 

6. Ojmiion of Counsel, 1031. 

7. Unsubstantiated Charges of Breach of 

Trust or Fraud, 1032. 

8. Mlseonduct and Breach of Trust. 

a. In General, 1033. 

b. Wilful Misconduct, 1040. 
e. Disciaima’ or Refusal to Act 1043. 

9. Trustee IlefusUig to Give Accounts , or 

Informaihm, 1044, 

IW Trustee. Refusing to Convey or Traiisfer .,Tmm%.'2 Y. &; C. 
the Timst Fmd, 1045. ' 4, MamiUo^ 5 Hate, 369, 

n. Separate J)e/enm, 1^0. ‘ 


manifested and proved by writing that there is a 
trust, signed by the person by law enabled to de- 
clare the trust, but it must also be manifested 
and proved by writing, signed as abore, what the 
trust is. Smith '^. .Matthews, 3 De CL F. ik; J, 
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B. had also an estate for life, procured B. to sur- 
render, and solicited a patent for himself and 0., 
.a,nd took a note from G., promising to declare a 
trust for A. The patent afterwards was obtained ; 
A. died in debt, and without calling for a de- 
claration of this trust ; this note was held to be a 
rsiitlicient declaration of trust. Bellam.y v. 
Burroiv, Gas. t. Talbot, 97 ; 2 Eq. Gas. Abr. 745, 4. 

A lease for years to A., but by parol agreed to 
be in trust for A. and B. jointly ; B. pays a 
liioiety of the rent. If this is within the statute 
of frauds, &c., quEere. Biddle v. Emerson, 

1 Vern. 108. 

A declaration of uses by the founder of a 
charity, presumed from an entry in an ancient 
book, * purporting to be such declaration, but 
without signature or date, the book being kept 
by the trustees for entering their proceedings, 
and containing an order by the trustees dated 
six years after creation of the trust, that the 
declmntion of the founder be then entered as a 
discretion to the trustees. Att,-€ren. v. JBoultbee, 

2 Yes. 379 ; 2 R. R. 265. 

The statute of frauds requires, not that a 
4.rust shall be created by writing, but that it 
shall be proved by writing ; which may be 
subsequent to its commencement. Trust raised 
by implication from letters, and a paper referred 
to by them, and in the handwriting of the party 
though not signed or dated ; and by operation of 
law from advances of money. When letters are 
to raise a trust, there must be demonstration, 
that they relate to the subject. The Master of 
the Roiis said, the court had gone too far in 
taking cases out of the statute of frauds on the 
ground of part performance of an agreement, and 
the relief ought to have been confined to compen- 
sation. On appeal, Lord Chancellor affirmed the 
decree at the rolls, and held further that the 
case was not within the statute of frauds: the 
question being, whether a partnership subsisted 
in the trade of a colliery : a question of fact to 
be tried by evidence, as upon an issue ; the 
interest in the lease passing as an incident to the 
trade by operation of law ; the evidence from books 
and papers was admitted ; and an issue refused. 
Forster v. IMe, 3 Yes. 696 ; 5 Yes. 308 ; 4 E. il. 
128, 

Agreement before Marriage — Hot signed by 
Party.] — Shortly before marriage M., tlie in- 
tended Imsbaitd*. signed and delivered to G., the 
intended wife, an agreement for the separate use 
by the latter of certain tenements held by her in 
fee. The agreement, however, \vas not signed by 
0. After the marriage she made a will devising 


Testator by Ms will in 1738, devised lands to 
defendants and their heirs, without <Ieelaring any 
trust on the face of the will : but Jie siibscrii^ed 
a writing, wlierein he recommended defendants 
to see his will performed according totlielaiunble 
request and the wonted and well disjjosed 
charitable disposition of (defendant) G., towards 
all men, and to bring the whole affair to its 
desired issue. Testator died, and his heir-at-law 
brought a bill to set aside his devise, as void 
by 9 Geo. II. c. 36. The Lord Ghaucdlor 
said that the declaration of trust must be 
executed according to the statute of frauds, to 
bring it within the statute of mortmain, and 
held that the paper wilting was not a siililcient 
declaration of trust within the statute, rliongli 
in the case of a feoffment it raigUt have, been a 
good declai'ation of a use. Adllngton v. Cium, 

3 Atk. 141. 

Poreign Land — Befence of Statute of Frauds. 1 
— Sect. 7 of the statute of frauds may be 
relied on as a defence by a defendant against 
whom it is sought to prove and enforce in this 
country a trust of lands situate abroad, llovlio- 
fouoaiild V. Boustead, 66 L. J'., Ch, 74 ; [18971 
1 Ch. 196 ; 75 L. T. 502 ; 45 W' E. 272—0'. A. 

Parol Evidence to Avoid Fraud— Fraudulent 
Denial of Trust.] — It is fraud on the part of a 
person to whom land is conveyed as a trustee, 
and who knows it to have been so conveyed, to 
deny the trust and claim the land. Goiisequently, 
notwithstanding the statute of frauds, it is com- 
petent for a person clrdining land conveyed to 
another to prove by parol evidence that it was so ” 
conveyed on trust, and that the grantee, knowing 
the facts, is ilenying the trust. Bartlett v. 
Plelierstjlil (1 Cox. 15 ; 1 Eden, 515) is incon- i 
sistent with the modern decisions on the subject, 
and must be treated as overruled. //;. 

Though there can be no parol declaration of a 
trust since 29 Car. 2, yet parol evidence is proper 
in avoidance of fraud. Iliitehuis \\ Lee, 1 Atk. 

44S. 

Leaseholds— Absolute Assignment — Object — 
Mortgage by Assignee— Verbal Agreement to 
Reassign.] — Wlierc a leasehold house Inn I been 
absolutely assigned by the i)uelu-ss of 51. t<> the 
late Duke of 5l., and ho had gaged it,, the 
e<{uity of redemption }>eing reserved' fohiiu,]uiroi 
evidence was admitted in the adtijinislration of 
the late tluke's esrarc to sliow that ihe house u'as 
transCorreil to him for the pur})o,se of 

enabling him to borrow money ri|>on it, and that, 
subject to the mortgage (*reat(;il by him, It was 
intendcHi that the house should ctmriniie tr> beloiig 
to the duchess, ami that it slamitl ho reassigned 
to her. Inasmuch as the statute of frautls could 
not be used to cover a fraud, the tiukc cortid not 
have set up the stariuesous toexe*]mle .smdi parol 
evidence if he had bctfii ctilled ui’ion by the , ■; 
duchess to naissign the lionst', and his creditors 
were In no better pusiiion, and eoiist*qm,iiitiy the ■; 
equity of redemption in, the !a.»iiscf belonged to , 
theduchesKS. Irnkam. (Lord) v. CkiM (I Bro. 

Cl C. 92 ; 2 Dick. 554) dIstIngiiDIietl Jintyk v« 

Faye (iiifm) followed In preference to Leman v. ^ 
Whitky (Infra), Maribormigb (Duke), In re, 

Bark v. Wkikkmd, 63 M J., Cln 471 ; f 18941 2 
Ch. 133 ; S 11 242 ; 70 U 11 $U j 12 W. li 456. - 

Oonveyaace ia Fea? of Atvewo leoMoa.j 
— The statute of frauds is not avtiiahle m a 
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•tlc-feiicG to a suit to establish a trust where it 
would be fraud to deny the trust. Ilaigh v. 

dl Xj. J.. Ch. of)/ j Ij. I'i. 7 Ch. 4()1) j 26 
L. T. 675 ; 20 W. ib 597. 

The defence that the transaction under which 
ithe plaintiii claims was illegal, must be pleaded 
hi tlistiiict terms. Ih. 

The plaintiff conveyed an estate to the de- 
fendant by a deed which purported to be 
executed on a sale. Xo money was in reality 
paid. The defendant, in a suit to obtain a 
reconveyance, stated in his answer that the 
conveyance was executed by tlie plaintiff in 
fear of an adverse decision in litigation then 
pending against him : — Held, that this was not, 
as pleaded, any defence. Ih, 

The defendant admitted that the conveyance 
was upon a verbal understanding that the 
estate should be reconveyed when called for, 
unless in the meantime arrangements for a 
purchase by him should be completed. He 
alleged that such arrangement had been com- 
pleted, and claimed to retain the estate, and 
he claimed the benefit of the Statute of Frauds 
:as a defence to the case of trust set up by the 
plaintiff. The evidence did not support the 
allegation as to the arrangement for a sale 
being complete : — Held, that the Statute of 
Frauds afforded no defence. Ih. And see 
Lincoln v. Wriffht, 4 De G. &; J. 16 : 2S L. J., Ch. 
705 ; 7 W. 11. 350, 

Conveyance to give Qualification as Bailiff.]-— 
A., owner of estates in the Bedford Level, wish- 
ing to give his son a qualification as bailiff, for 
which, according to the Bedford Level Act, it is 
necessary to “have” 400 acres in the Level, 
wrote to the registrar of the Level, stating his 
wish, and asking him to find a qualification. The 
registrar selected out of A.’s land the smallest lot 
that exceeded 400 acres, and sent him a deed, by 
which he purported to convey it to the son in fee, 
i.n consideration of natural love and affection. 
This deed was executed by A., and registered. 
The son died soon after, without having ever 
heard of the transaction. It appeared that 
neither A, nor the registrar intended or con- 
sidered the transaction to have the effect of 
making the son beneficial owner, nor intended 
any fraud or illegality. On a bill being filed by 
A. to establish his title to the land : — Held, that 
the letter written by A. to the registrar excluded 
any defence grounded on the Statute of Frauds. 
€Ul(lecs V. Childers^ 1 De G. & J. 482 ; 26 L. J., 
€h. 743 ? 3 Jur. (N.s.) 1277 ; 5 W. K. 793. 

Held, also, on the construction of the act, that 
a mere legal estate was a sufiicient qualification, 
and that, therefore, there was nothing illegal in 
A.’s design, no intention to represent the son as 
beneficial owner appearing- Ih. 

Held, that on the ground of trust, or of mis- 
take, or on both grounds, the plaintiff was en- 
titled to the relief sought. Ih, 

Held, that this conclusion was not affected by 
the circumstance, that the legal estate was out- 
standing under a mortgage in fee not known to 
the registrar. Ih, 

Bemble, that even apart from the plaintiff’s 
letter the Statute of Frauds would not have been 
a good defence. Ih, 

"Conveyance by Son to Father to Baise Money*] 

— son conveys au estate to his father nominally 
as purchaser, but really as a trustee, and in order 
that the father, who was in better credit than the ,j 

toil, XW# ’ ' b'v"'.,./ ' 


sou, might raise money upon it by way of mort- 
gage for the use of the sou. The fatiier died 
shortly afterwards, and before any money was 
raised, having, by a will subsequent to the con- 
veyance, made a general devise of all his rerd 
estate. The case is within the Statute of Frauds, 
and parol evidence is not admissible to prove the 
trust, but the son has a lien on the estate as 
vendor for the apparent consideration, no part of 
which was paid. Leman v. Wliitlen, 4 Kiiss. 
423 ; 6 L. J. (o.s.) Ch. 152. 

Fraud in Heir.] — A., by will, gave lands to S., 
and, having afterwards purchased other lands, he 
on his deathbed desired B., his heir-at-law, not 
to hinder S. from enjoying the newly purchased 
lands, though he had not by any writing de- 
clared the trust for S. B. suffered 8. to enjoy 
the lands eleven years, and then pretender 1 he 
thought the after-purchased lands had passed by 
the will ; declared, that this "was out of the 
Statute of Frauds, and that B. letting B. enjoy it 
so long was an execution of the trust, and, 
though no express fraud was proved against B. 
(as in Lester v. Foxeroft^ Colies, P. 0. 108), yet 
the possession of eleven years was a strong pre- 
sumption that he suffered it in execution of the 
testator’s declaration. Harris v. lIoricelL Giifo, 
Eq, E. 11. 

Conveyance in Apprehension of Indictment for 
Bigamy.] — The plaintiff, apprehensive of being 
indicted for bigamy (wJiich it turned out he was 
not liable to be), conveyed real property to the 
defendant, on a parol agreement to retransfer 
when the difficulty had passed. On a bill for a 
retransfer, the defendant denied the agreement, 
and insisted on the Statute of Frauds, the trust 
not being in writing : — Held, that this was a case 
of fraud, and the statute did not applj’-. Davies 

V, Otty, 35 Beav. 208 ; 5 X. P.. 391 ; 31 L. J., Ch. 
252 ; i2 L. T. 789 ; 13 W. E. 4S4. And see the 
same case on demurrer, 2 De G. J. k B. 238 ,* 4 
X. E. 256 ; 10 Jur. (N.s.) 506 ; 10 L. T. 632 : 12 

W. E.896* 

Assignment of Agreement for Lease.] — A 
plaint in the county court stated that the plain- 
tiff assigned to the defendant the agreement for 
a lease of certain premises, but it was alleged 
that there was a parol agreement that part of the 
premises was to be held by the defendant in 
trust for the plaintiff. Evidence "was given on 
both sides, but the judge, being of opinion that 
actual fraud had not been proved against the 
defendant, and there being no resulting trust 
in the assignment, decided that the Btatute of 
Frauds was applicable, and dismissed the plaint, 
without coming to any distinct decision upon the 
evidence Held, that the judge ought to have 
decided that the Statute of Frauds had no ap- 
plication ; and the court, upon a consideration of 
the evidence, decided that the plaintiff was en- 
titled to relief, and reversed the decree. Booth 

V. Turle, L. E. 16 Eq. 182. 

Part Performance— Evidence of real Consldera« 
tion admissible.] — F., a mortgagee with power of 
sale, agreed with K., who was entitled to a re- 
versionary interest in the lands comprised in the 
mortgage, not to sell without his consent ; and 
afterwards proposed to make a lease for a term to 

W. at a fine ; K* refused to consent, unless the 
lands were settled on his wife (who was the 
daughter of W.) and her children after the death 
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sscu I Kesulting: Trusts and Trusts hy 

■' Operation of Law. 

]£flt i 

not- ; Copyliolds. j — Ro«iili:ng iriists of eopyiiuld;^ as 
tual ) well as of freeholds, arc within the ^Statute nf 
e of ' Frauds and Ferjuries. ]VlthiY,'i v. ]f7f/ovv, Amb. 
.ta:Io2. 

I C. lent money upon mortgage of copyh<>]d, but 
in a ’ being infirm, <ico., surrender was taken in name 
the . of D., who exeeuteti declaration of C‘. aftca- 

.sf' ' purchased equity of rcilemptiun. and ss-contlsur- 
tlie ■ render was raad'e in name of .D. nFo, hut with- 
nly. out a declaration of trust Held, siulhdcut 
Oil. ' trust within the Statute of FrataH. witlifuir a 
i second deelarat i( ai of tru^t. Aekertcy s\ A r/oo'^q/,, 
h a I F Bro,. lb (J, 278. . 


Lease.] — A. agreed fur beneficial lease of hmtjv 
one years ; B. advanced rm.mey towards the 
(kc.. and lease was taken in ih*s name wiilatut a 
declaration i>£ trust Held, that B. was a trus- 
tee for A.j and uptui being r!‘pahl Ids advanco 
with interest, should assign the lease to A., and 
account with him fur the prtdlts, and pay costs: 
— Held, also, that tiie trust being proved b/ 
letters of lb's own handwriting, U’H>k the ease out 
of Statute 4jf Fraufls. O' Hum v, OWhii^ T 
Bro. lb C, 227. 

Mortgage.]— Slortgage In fee 70rif, pahl by A,, 
but half of the money was lids, yet for want of 
a declaration hi writing, B. was not admitted to 
read to the proof of it, so as to create it trust for 
him, being against the Statute of Frauds* AVic* 
tmi V. i*rCt Uli, 103, 

la 0ppo»iti§a ta WilL]*^Whcre a resulting 
trust is insisted on in opposillcm to the legal 
operation of a wilb |»rcM evkienoe may bd 
admittal to rebut the e4|nlty. MM 


SA !i of Dooteafioa.] — E, had written a letter, 

her initials, and m the same envelope 
.1';; iiwlosed a postscript 'headed ** supplemenV* 
);F'wrmen mtmi hand, but on a separate 

.f be postscript began with 
to tel yon and 

i m declara- 
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of AV. ; and this being acceded to, K. gave liis 
written consent, and the lease was executed by 
AV., upon which occasion the following docnmciil 
was signed by AV. and K. : “ It is agreed by W. 
and Krthat the lease and lands of Largan. after 
death of AV., shall be and become, through liis 
love for her, the property of Airs. K. in trust for 
her child or children by K. (if blessed with such), 
if not, to be for her sole use and bench t ” : — 
Hehh first, that this was a declaration of trust 
by AV”. in favour of Airs. K. and her children, and 
tliat, after AV.’s death, his personal representati\ e 
became a trustee for them. Kelly v. WahJn 1 
L. R„ Ir. 275. 

Held, secondly, that if it was not a vnlivl 
declaration of trust, it was an agreement which 
should be specially performed, upon the ground 
that, although the consideration expressed was 
not valuable, yet tlie consent by K. w'as a part 
performance which took the case out of the 
Statute of Frauds, and that evidence of the real 
consideration was admissible. 11. 

h. Person Entitled to Declare Trust. 

Beneficial Owner.] — AVhere lands are held in 
trust, the declaration of trust required by s. 7 of 
the statute of Frauds to be signed “ by the party 
who is by law enabled to declare such trust,” must 
be signed by the beneficial owner, and not by the 
trustee who has the legal estate. Th‘nie}j v. 
Wood, 19 Beav. 380 ; 23 L. J., Ch. 895 ; 2 A\k Ih 
577. 

The legal fee in lands was vested in A. in 
trust for B. B. signed a document addressed 
to A., directing the lands and other jiropeity 
should, after his death, be hekl for the benefit 
of ceitain persons. The document was not- 
attested : — Held, that this was an effectual 
declaration of trust, within s. 7 of the .Statute of 
Frauds, by the beneficial owner, and not a 
testamentary instrument. Ih. 

AVlien the legal estate in land is vested in a 
trustee for an absolute beneficial owner 
party who is by law enabled to declare a trust 
of the land, wfithin the meaning of s. 7 of tlie 
Statute of Frauds, is the beneficial owner only. 
Kronhelm v, Johmoji. 17 L, J., Ch. 182 ; 7 Cii. 
D. m ; 87 L. T. 751 ; 20 AV. 11. 142. 

In pursuance of an arrangement by which a 
settlement should be made on an infant by his 
grandmother, K., a lease was taken by j. in 
Ms own name. Part of the arrangement -was 
that the real transaction should be kept secret, 
and that the settlement should appear to be 
made by J. Accordingly a settlement was 
exccuteti by J., by which the property was 
settled on the infant, but which, the solicitors 
not having been in.structcd as to the real 
nature of the transaction, contained an uili* 
mate trust in favour of J. In an action by K. 
to have the property assigned to her : — Ffeld, 
that the declaration of trust not being made 
by the beneficial owner was not valid within 
,s. 7 of the Statute of Frauds, Ib, 


so as to make it valiil as a deelarat i(.n of trn,-t 
within s. 7 of the .Statute of Frauds. IIk 

c. Secret Trusts in Fraud of the Statute. 

Devise — Paper writing signed by Testator.] — 
Testator by his will, in 1 788, devised to defeiK laMt,s> 
and their lieirs, witliout declaring any tin sts of the 
will, and soon afterwards ilied, and i\ }>iqiei 
writing signed by him was found, in wliicli be 
recommended defendants to see his vull per- 
fotmed according to the humble request, and the 
wonted and well-known charitable ciisp. . virion of 
defendant C. towards all men, and to bring the 
whole afiair to its desired issue : — Held, that this 
was not a sufiicicnrly sjjceific trust for charity te 
bring it within the Mortmain Act, 9 Geo, 2^ 
c. .8(> ; also, to bring it within that statute, the 
trust must be declared according to the Statute 
of Frauds, and tliat this was not a sulfieient 
declaration of trust within the .Statute of Frauds. 
Adli/ujton V. Cun 71. 3 Atk. 141. 

The Statute of iMortmaiii has not abrogated 
the Statute of Fraiuk, which, being made for the 
public good, ought normam imponere futiiris. Ih. 
And see Sticlda7iil v. Aid rid ye, 9 A^cs. .>1G ; T 
R. R. 292. 

The Statute of Frauds, though it does not 
govern the particular provisions of the Statute of 
Mortmain, yet it governs the construction of that 
act, as being a siil).se(iuent one. Ih. 

See also CiiAlilTy— AViLL. 
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By Operation of Law.] — Xothingis a resaltin" declaring that the property hat] been cnnvty/ed to 
tru-t nnder the Statute of Frauds and Perjuries him, in trust for E.’s wife/ The wife received 1lie 
•bat what arc called traists by operation of law. rents till her death, and purported to disiioso of 
fjoyd V. Sj}'dlet, 2 Atk. 15U. the property by will in favour of licr daiigliters : 

— Held, that the Statute of Fraiu Is was not satis- 
— —Hew Lease.]— Tn ISoS A., by a post-nuptial tied, and that, as no declaration of trust had been 
certleincnt, in crmsiilo: alion of natural love and executed in the lifetime of Pt., there was a result- 
aifectiorn assigned a lease for a term expiring in ing trust in favour of R. at 'the time, and con- 
] 1)05 ter trustees in trust tor the benefit of his. sequently that the heir-at-law was beneflciully 
wife. Hi L'STO, without disclosing tlie settlement, entitled to the prop>erty, anrl to have a reconvey- 
A. obtained a lease of the same premises for forty ancefroinH.,and an account of rents and profits, 
years in consideration of a premium of 9^. and Riullim Y, Buhnan, 35 L. T. 791. 
the sarrender of the old lease. The old lease, 

canceiled, and the imnv lease, were delivered by e. Assig'nment of Trusts. 

A, to his ^viEe :-Hol<l, tbp, although there was 3 pestui ^ue trust, '’-Sect. 9 of the .Statute 
yytcu.leclara ion 0 trust of th^ of Frauds rifei-s to a--sienments bv the eestui 

such lease was "b/ operation ot law _ subject to or .s-" n . ao 


tlie trust.s of the settlement declared in respect 
of the old lease. Lulham, In rc, Emit on v. 
EM am, 53 L. T. 9 ; 33 W. R. 788—0. A. 
Afilrming 53 L. J., Oh. 928. 


que trust. Jerdein v. Erufltf, 2 J. .Sc H. 325 : 30 
L. J., Ch. 336 ; 4 L. T. 12 J 9 \V. R. 207. 

The same solemnities arc required by the 
statute to dispose of a trust or equitable interest 
in freehold lands, as of a legal estate in such 
lands, nor can a testator revoke a trust any more 
than he can devise it without these solerrinities. 


I 


Sehuttal as to part of Eatate.]-Where land ihryke^etire 
is purchased wipi the raoyy of A., in thename MUnnton v. Cami, 3 Atk. Ul. 
of B., the resulting trust to A. may be rebutted 
as to part of the land, or part of the interest in 

the land. Where A. took a mortgage in the 2. Declaration op Trusts. 

name of B., declaring that the principal sum aeneral Princinlecr 

should be for the benefit of B., and received the general ir-iincipies. 

interest during his life, this being personal estate ITses.]— Though a use or tru.st must arise out - 
is not within the clause in the Statute of Frauds of the original feoffment to uses, yet they need 
relating to resulting trusts, or the doctrine of not be specifically created at the time of execn- 
resulting trusts under that statute, but the pro- tion of the deed. Wright v. Cadogan {Lord')^ 

perty after the death of A. will belong to B, by 2 Eden, 256. 

force of the parol declaration. Eanhow y. Town- The Statute of Uses (27 Hen. 8, c. 10) was 
send, 1 Myl. k .K. 506 ; 2 L. J., Ch. 215. made to execute and bring the estate to the use ; 

A son conveys an estate to his father nominally and after the statute, the cestui que use was 
as purchaser, but really as a trustee, and in order seised of the estate at law as before he v/as of 
that the father, wTio was in bettor credit than the the use. in equity : but the necessities of 2 nan- 

soii, might raise money upon it by way of mort- kind, and reasonable occasions in families, 

gage for the use of the son. The father died obliged the judges to give way to uses notwith- 
shortly afterwards, and before any money was standing. Contingent use.s, s*pringirig uses, exe- 
raisedAiaving, by a will subsequent to the con- ciitory devises, and powers over uses, were foreign 
veyance, made a general devise of all his real to the notions of the common law, and could not 
estate. The case is within the Statute of Frauds, be let in upon the common law fees, but were 
and parol evidence is not admissible to prove the let in by construction (by the judges themselves), 
trust, but the son has a lieu on the estate as upon uses after they became legal estates ; yet 
vendor for the apparent consideration, no part the judges still adhered to the doctrine, that 
of which was paid. Leman v. Whitley^ 4 Russ, there could be no such thing as a use upon a 
423 ; 6 L. J. (O.s.) Ch. 153. use ; but when the first use was declared, there 

it \yas executed, and must rest for that estate. 
Conveyance for Object not Illegal.]— A plain- Hophins v. JIojMns, 1 Atk. 591. 
tiff, believing that he was liable to be convicted Uses in equity and mere trusts stand on dlft'erent 

for bigamy, conveyed his land to the defendant foundations, and will not he governed by the 
in consideration of 20Z. It was proved by parol same reasoning. Id, 

evidence that the deed was executed on the Upon a trust in equity, no estate can be gained 
understanding that the defendant should hold by disseisin, abatement, or intrusion, while the 
the land at the plaiiiti.ff’s disposal. The con- trustee continues in i)OSsession of the land, 
sideration was never paid, and the plaiiitifi neither will equity sufier a merger of the trust 
remained in possession of the land, and partly estate ; for uses and mere trusts stand on very 
paid off a mortgage upon it Held, that the different foundations, and are not governed by 
transaction was notlliegal, and that the plaintifit the same reasoning. All trusts are executory,, 
wasentitlel to a decree for a reconveyance of the and the court must follow the intent of the 
land, the Statute of .Fraiids being excluded, both parties, as far as the rules of law will admit, 
on the ground of fraud and of a resulting trust howsoever improperly a will may be penned, 
within s. 8. Earles v. OUy, 35 Bear. 208 j , 5 Id^ , , 

. jSr. B. 391 ; 34 L. J.. Ch. 252 ,* 12 L. T. 789 ; 13 Natural love and affection is very sufficient to 
W. R. 484.^ ' create a use, and will amount to a covenant to 

In ISot'e., being seised of freeholds, and being stand,, seised, .though no other consideration 
also a holder of shares in companies, ^vhich he appear. Llo-gd^ v. SpiUef, 2 Atk. 149. 
then feared would involve him in heavy liabilities, , , .■ Uses . were . introqueed during tne contests 
conveyed the^propeyty to H. by deeds ln.-the--bCtWeeh houses of York and Lancaster, fo 
' " form of purchto deeds j but no. money i and were exactly what trasts 

rmts, '■ \ 

!' ^ 'r IntestAfo. 13i,\ then 'executed ® ’ to suffer a ' 
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recoYerr, and uses were declared by it, though 
it was suffered at a different time, yet if there 
was no subsequent declaration of uses it enured 
to those so declared, Stapilton v. Stairilton, 1 

A., tenant for life, and E., his son and first 
tenant in tail, suffered a recovery and declared 
the uses to N., his heirs and assigns, until the 
payment of -1, 000?., with interest, and then to 
the uses of a settlement of 1737, viz., to A. for 
life, remainder to his first and other sons in tail : 

Held, that the declaration to the uses of the 

deed of 1737, though void as a limitation of the 
legal estate, was a good declaration of J;he trust 
estate. Stoney v. Saunders, Hay. & J. 519. 

On a marriage settlement, lands were con- 
veyed to and to the use of trustees and their 
heirs to the use of the husband for life, remainder 
to the use of the wife for life, remainder 
to the first, &c., sons of ^ the marriage : these 
limitations to the husband for life, &:c., are trusts 
only and not uses ; and when the husband and 
wife ’levied a fine to a mortgagee to raise money, 
thouo'h the fine wmuld have been a forfeiture of 
the Safe’s estate for her life had she had the 
legal estate, against which equity will not 
. relieve, yet decreed that a trust estate w^as not 
forfeitecl by a fine. Wketstone {Lady') v. Bury, 
2 l\ Wins- 146 ; Pre. Ch. 591. 

And see Att-Geii. v. Scott, Gas. t. Talb. 138. 

Where an estate was limited to A., to the use 
of A. in trust for B. : — Held, that A. took the 
legk estate, and that, although he took it by the 
common law, and not by force of the Statute of 
Uses, yet the second use could not be executed 
by the statute. JDoe d. Lloyd y. PassmgJiam, 6 
B. & 0. 305 ; 9 D. & E. 416 ; 5 L. J. (O.s.) K. B. 
146 ; 30 R. E. 327. 

Semble, by analogy to a use before the Statute 
. of Uses, there cannot be an occupant of a trust. 
Benny v. Allen, 7 De G-. M. & G. 409 ; 3 Jur. 

. (KS.) 273 ; 5 W. E. 803. 

Ho case of a springing use ever introduced in 
the middle of a limitation, but it always comes 
in afterwards, and determines the first gift in 
fee; and whenever it happens to arise, it dis- 
places the first gift, and changes the uses in 
favour of other persons. CarwaQ*dineY. Carwar- 
dute, 1 Eden, 34. 

Ho instance wdiere equity has considered an 
...estate as not executed, at the same time that law 
would have considered it as executed. Il/, 

Executory devise is in its nature equitable, 
;and becomes legal estate only by application 
.of the Statute of Uses, which executes every 
species of interest that a court of equity w’-ould 
before ; and that has been extended to cases not 
in contemplation of the statute. Berry v. 
Blielips, 1 Yes. 25.5. 

The Statute of Uses has executed the legal 
estate, and joined it to the use ; the legal estate, 
therefore, must want to be executed by a con- 
veyance to make it a trust in equity, Bayshaw 
■, ■ y. 2.Atky5S3. 

'! If a purchaser for a valuable consideration 
' , has not the legal estate properly conveyed to him, 

' ’ 'though the consideration cannot create a use by 

...way^of oovenant Jo stand ...seised,, .yet the .vendor ... 

.. j.,':', ..'trustee.. ..for... the. purcliaser. 

t;"' 'I "Atk. ■ 


court will not decree the trustees to convey to 
him an estate in fee, but an estate tail only. 
Saunders v. Arril, 2 Yerii. 428, 

Lands limited to A. in trust for a feme covert, 
and that A. should receive the rents and apply 
them as the feme whether sole or covert shoufd 
direct. This is a trust, and not a use, executed 
by the statute. S. 0., 1 Yerii. 415, 


Copyholds.]— The Statute of Uses not applying 
to copyholds, on a devise of freeholds and copy- 
holds together, the legal estate in the copyhohls 
attaches that in the freeholds, and makes it vest 
in the first devisee. Baker v. Parson, 42 L. J., 
Ch. 228. ■ 


Eequisites of a Trust.] — There are three requi- 
sites to constitute a trust, viz., sufficient words, 
a definite subject, and a certain object. Crnwtf,s 
V. Colman, 9 Yes. 323 ; 7 E. E. 210. 

A trust is, where there is such a confidence 
between parties that no action will lie, but is a 
case merely for the consideration of eqifitv, 
Sturt \\ MelUsh, 2 

Trusts may be constituted, not merely by direct 
declaration of trusts, but also by the constructive 
operation of the consequences following from the 
acts of parties. Thus equity will enforce the 
execution of a trust, not only against the trustees 
themselves, but against all persons who obtain 
possession of the property affected by the trust, 
provided they had notice of it. Pooley y, Budd, 
14 Beav. 34. 

A declaration of trust has, in a court of equity, 
the same effect as a transfer of the legal estate, 
or as the vesting of a legal interest has'in a court 
of law. Colli nson v. Patrick, 2 Keen. 123 ; 7 
L. J., Ch. 83. 

An instrument may be effectual as a, declaration 
of trust, or tantamount to a declaration of trust, 
though it does not contain the word ** confidence’’ 
or trust,” or the word ^Hrustee.” Kekeuuek v. 
JfannlHij, 1 Bo U. H. ck 0.176: 21 L, J., Ch, 
577 ; id jur. 62.5. 

This court will under partitmlar clreimistancos 
convert an imperfect gif[ int?.j a trust, although 
not supported by vahi:il.tle ct>nsideration,. Jh , "" 

Whatever rule there may be against volunteers, 
it does not apply to tlie case of a cestui f(ue trust 
claiming against his tru>ree, for t'nat which is 
considered a trust may he created gratuitously, 
and the absence of consideration for its creation 
is in general iminareria.l Bh 

Where an instrument is in form a complete 
and aa immediate assignment, and of such a 
nature as to give tlie assignee a rigiit as between 
him and the assignor tii takt;* iru’ receive llie 
property comprised in it prcsmdJy, it will, 
although voluntary, be supported in e(|uity, and 
considered as a perfect- dtclaralion of trust c^f 
such of the property as was nt’it iisslgnalile at law, 
Btelmrdson v. Mlchard.mi, 36 L* J., ili, 653 : 
L. IL 3 E(|. 1186 ; 15 W. K. 69o. 

In order to render a voluntary Hctticanent 
valid and effectimi, tlie settlor must do every^ 
thing winch, according to flic nature of the 
property comprised in t lie get fjement;, is necessary ■ 
to transfer the properly, iind render the settle*, 
inont binding upon him; as by'act-iwlly trans- 
ferring the property to tlw fiersona for whom he, 
intends to |>ro?iclthor to trustees for the pnrpcwes 
of the settlement, or by cleekrlng that h© himself 
holds the property in I rust for those ptir|X»ftsi 
and if the propcfrtj Is pereoiml the trust »y Iks 
deelarix! either by writing or by | bttt %km 
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f’ no ecinitv to protect an imperfect gift. Jfllroy 
V Lork ADc G-. F. & J. 2fU ; 31 L. J., Ch. 7t)S ; 
S Jiir. (N.S.) 80G; 7 L. T, 178. 

If. however, the gift is intended to take effect 
bv transfer, the court Avill not hold the intended 
transfer to operate as a declaration of trust. 2b, 
Where an instrument set up as a declaration of 
trust, or of gift, shows that something more must 
he done, and is contemplated by the person said 
to have made the declaration of trust or gift to 
1)0 d(:)ne in order to perfect and complete it, the 
court will not give effect to the instrument as 
t;itber a declaration of trust or a gift, but will 
res-ard it as merely a promise of a future bounty, 
h'Aim^ no direct or immediate operation, ScaJeti 
2f(Tu(li\ 6 De G-. M. & G. 43 ; 25 L. J., Ch. 
4;h3 : 1 Jur. (is^S.) 1147 ; 4 W. 11. 109, 

The court, in order to give effect to voluntary 
settlements, requires, where the settlor is the 
legal owner, everything to have been done which 
isl’equisite to transfer the legal ownership ; and 
where he is the ec^uitable owner, clear and 
distinct evidence of a <leclaration of trust in 
favour of the donee. Bentleif v. Macliaij, 15 
Beav. 12. 

Some consols belonging beneficially to A. for 
life, with remainder to B., stood in the names of 
two trustees, of the survivor of whom B. was the ' 
representative. B .voluntarily assigned the stock 
to A., but no transfer was made. The court 
refused either to declare B. a trustee of the stock 
for A., or to compel her to transfer it. Bei;eli v. 
Ahew, 18 Beav. 285; 23 L. J., Ch. 589 ; 18 Jur. 
971;'2 W. E. 816. 

The distinction between an assignment for the 
benefit of a volunteer, and a declaration of trust 
in his favour, though very thin, yet pervades the 
cases, lb, . ■ ■ 

It is immaterial by what form of convey- . 
ancing, whether by assignment, declaration, &c., 
the equity of a fund be conveyed. Any of such 
modes, if" everything be done that can be done, 
and if the intention be clear, wdll convey the 
equitable interest in the fund. But a covenant 
to convey the fund in a certain contingency will 
not, w'hen that contingency arises, be held to 
amount to a conveyance of the equitable right. 
A covenant by a settlor to transfer, convey, and 
assure pro})erty (if any) which he might there- 
after acquire," if of a certain value, does not 
amount either to an imperfect declaration of 
trust, or to an incomplete assignment of the 
property (if any) which afterwards came to be 
acquired, upon which a court of equity will 
operate. Willtlnson v, 4 Jur. (x.s.)47. 

Trust to take effect, according to the whole in- 
tent or not at all. Mofm v. IIo(hjo% 2 Yes. sen. 54. 

It iias long been settled that the trustees and 
cestuis (jiie trust under a voluntary settlement 
cannot compel the settlor to perform any further 
act than he has already done, to render such a 
settlement operative. Beabig^. ]r£/'r£?,22 Beav. 
184 ; 4 W. R. 528. ^ ^ 

A manor having been conveyed upon trust lor 
certain persons, their heirs and assigns, being 
tenants of certain messuages, &c., an assignee of 
one of those messuages was held not to have a 
right to the benefit of those trusts, because none 
of' the assurances by wTiich the property was 
conveyed to him expressly mentioned them* 
v. llorntt, 8 Y. & 0. 547, ■ , ■, 

When a trust is declared of land for the P^^jon 
entitled thereto, no party can avail bimsejf or 
this trust without establishing aliunde that he 
is eixtjt}.ed thereto* y, ■ 


! It is immaterial for the purpose of estalJ idl- 
ing a trust of personal property, wlietiier declared 
orally or in writing; the only question is as to 
the evidence of its existence. The fact of a 
person having acted upon the faith of the verbal 
instructions given to him is immaterial, tiie real 
consideration being what the party creating the 
I trust has himself done in the matter. Bechhtnii 
! V, Taylor, 81 Beav. 250 ; 6 L. T. 487. 

j - ■ ' 

I Declaration of Trust — Mistake of Title.] — A 
! declaration of trust as to a sum of stoclq pro- 
I ceeding upon a clear mistake of title as j’eciterl 
I in the deed : — Held, not to affect The rights o»i 
I the party really interested, even though lie harl 
1 executed the deed, no intention appearing on 
I his part to part with his interest in or to deal 
! otherwise with the stock than to join in declar- 
ing the trust thereof according to the then 
presumed state of title. Ashur.'^t v. MllL 18L. J., 
Ch. 129 ; 12 Jur, 1U35. Affirming 7 Hare, 502. 

Executor — Mistake — Residuary Account.] — 
Where an executor had passed his residuary 
account, stating that a legacy was " retained in 
trust” out of the residue: — Hehl, that he was 
not entitled to show that he had since discovered 
that the account had proceeded on a mistake, 
and that there were not in fact assets for the 
legacy. Brewster v. Briar. 55 L. T. 771 ; 85- 
W. R. 251. 

Money received by Consignee of Goods for 
Sale not impressed with Trust.] — When a person 
has goods consigned to him to sell, and he is 
bound, if he sells, to pay a fixed price to his 
employer at a fixed time after sale, but he may 
sell to his customers at any price and upon any 
credit he pleases, though he may be called an 
agent, yet the legal relation of principal and 
agent does not exist between liim and his em- 
ployer ; on the contrary, the relation between 
him and his employer is that of purchaser and 
vendor, and a separate relation of vendor and 
purchaser exists between him and the persons to 
whom he sells, and the moneys which come to 
his hands by means of the sales which he effects 
are his own moneys, and are not impressed with 
anv trust for his employer. White, parte, 
YevUl, In re, 40 L. J., Bk. 78 ; L. R. 6 Ch. 897 ; 
24 L. T. 45 ; 19 W. E. 488. Affirmed iiom. 
I'owle V. White, 29 L. T. 78 ; 21 W. K, 465 — 
H. L. (E.) 

Trust or Contract between Directors and 
Shareholders in Company.] — A company had 
been formed for the purpose of receiving money 
from depositors and investing it upon security. 
The defendants were directors of the company. 
The plaintiff deposited with the company the 
sum of 1,000?. upon the terms that it should re- 
main in their hands for five years, that they 
should meanwhile pay him interest at the rate 
of 6 per cent., that by way of security they 
should transfer to him a mortgage made to 
them, and that if the mortgage should become 
ineffective before the expiration of the five 
years- they would replace it by another. The 
mortgage, upon which the 1,000?. belonging to 
the plaintiff was secured, was paid off before the 
expiration of. the five years, but the company 
did not .replace it by another, and dealt with the 
proceeds as, part of the funds of the company. 
The company ultimately went into liquidation, 
and- the plaintiff then sued the defendants to re- 
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corcr from them the sum of 1.000?. paid by him | Com.mmione7\<i 2 Jo. & Lat. 1S2 ; 7 

ti> the companj^, on the ground that it was lost Ir. Eq. E. 580. 

to him by reason of the defendants’ gross negli- Testator devised freeholds and copyholds to 
gonce. At the trial it was proposed to show his son for life, and after his decease to his first 
that, at the time when the mortgage secarlng and other sons, paying 101. a year to AI. 0. for 
the plaintifi's 1,000?. was paid o:ff, the company life :~-Held, that the word “ paying ” created a 
was insolvent ; the judge rejected the evidence, charge and not a trust. Hodge v. Clmrekicard, 
directerl the jury to find for the defendants, and 16 Sim. 71. 
entered judgment for them: — Held, per Bram- 

wmll and Brett, L.JJ. (Baggallay, L.J., dissent- Words indicative of Motive for Bequest. ]~-A 
ing), that the ruling of the judge at the trial testator devised lands to Ids son A. (if he sliould. 
wa's ” right, and that the judgment must be within a limited time, in wTiting, accc[)t the 
afiii'med. — By Bramwell, L.J., that if a trust had devise) charged with an annuity to the testator’s 
been created between the plaintijf and the com- son B., and he becpieatbed to A., if lie should 
paiiy, the defendants, as directors, could not be accept the devise, a sum of money to assist him 
held personally responsible for a breach of it. — in paying off a mortgage charged oji the lands 
By Brett, that a contract, and not a trust, devised. A. accepted the devise, and was paid 
existed betw^een the plaintiff and the company, the amount of the bequest : — Held, that B, iiad 
and that the defendants could not be held liable no equity to compel A. to a])ply the amount of 
as constructive trustees for aiding and abetting the bequest in. discharge of the mortgage. Aihms 
in the breach of a trust. — By Baggallay, L.J., v. Zojodell, 25 L. E. Ir. 311. 
that the relation of trustee and cestui que trust 

existed between the company and the plaintiff, Condition or Trust.] — Testator gives to his 
that a breach of trust had been committed by son a public-house and stock in trade, on con- 
the company, that the defendants were parties dition that he paj' debts ami a legacy. Tins is a 
to the breach of trust, and that the evidence re- condition and not a trust. If, tliere*fore, the son 
jeefced at the trial ought to have been admitted, accept the bequest, he is bouuil to pay the debts, 
as it tended to show whether the defendants had although they amount to more than the value 
derived any personal benefit from the breach of of the property. v. AiidrewT^, q 

trust. Wllso/i V. Hurg {Lovd)^ 50 L. J., Q. B. Eiiss. 479. 

90; 5 Q. B. D. 518 ; 44 L. T. 454 ; 29 W. B. 259; A testatrix, after giving several legacies. 
45 J. P. 420 — C, A. among others some for charitable purposes, pro- 

The directors of a limited company for several j ceeded as follows : I give, devise, anti bequeath 
years presented to the general meetings of share- j to W. ail my real estates, both freehold and 
holders reports and balance-sheets in %vhich ! copyhold, and all the residue of my personal 
various debts known by the directors to be bad j esta'te and effects, to hold to him, \V., his heirs, 
were entered as assets, so that an apparent profit | executors, administrators, am! assigns, for ever! 
wms shown though in fact there was none. The i upon this e.xpress coiulilion. that if my ]?ersonai 
.shareholders, relying on these documents, passed i estate should be insufiicient: frjr tliv parpCNe, he 
resolutions declaring dividends, which the direc- i or tlmq- do ami shall, within tvrelvo montiis after 
tors accordingly paid. An order having been ; my decease, pay .and <b'sehargC‘ all aut! everv the 
made to wind up the company, the liquidator j legacies hereinbefore bequeathed, and J con- 
applied, under s. 16.3 of the Companies Act, | fident that he will comply with my wish, it being 
1862, for an order on the: directors to replace the ; my particular tle^ire that all the legacies siiali 
amount of dividends thus paid out of capital : — ; be ]>aid. xVml i do hereby ciiarge ' ami jisake 
Held, by Bacony V.-C., and by the court of i chargeable all my real ajjd ’[Kuxaial estate with 
appeal, that, as regards each lialByeaiiy divi- j the payment of {lie aftav^aid lugacich ami Iju- 
■deud, the persons who were directors when it quests ” : — Hehi. that ihe words ’*• upon express 
was paid were liable for the whole amount paid | condition’* did not <u'eare a condition for breach 
for the dividends of that half -yeaiy and that ! of which ihe heir might enter ; but created a 
National Ftotds Assuranee Ch., In re L. J,, ; trust which W,. raking the lerjiu estate, would in 
•Cli. 163 : 10 Ch. D. 118), is in no way affected i equity bo bound to pm form. ’ Wnght v. Wllkhu 
by Covenfri/ and DiieorCe ease Ch. B. 660). 1 2 B. cV B. 232 ; 31 L. J., Q. B. 6 L. T. 221 * 
The order of Bacon, V.-C., declared them to be : 10 W. R, 403. • » 

jointly liable, but this was varied on a]q)eal by : A testator left all Ills estate and propertv, real 
declaring them jointly and severally liable. Hi - ' and pcjstmal, except such pun- u.s were Vuher- 
rliange Banhing €o.. In re^ Mitcroft'^ care, 52 j wise specifically tleciMnl. upon trust for the uses 
B. J., Ch. 217 ; 21 Ch. D. 519 ; 48 L. T. 86 ; 31 | and purposes then 'iriaffer mentuaied. He gave 
W. E, 174-— C, A, his wife an annuitv of 400?., lo be paiti, to her 

Held, also, that the claim was for a breach of out of the profits of hi.- trade, to carried on 
trust, and that the Statute of Limitations could by his suns' L., J,. an<l B. in trust far the hmAli 
not be set up. Ik • of his wife and ehihiren, as in his will /lirtictiHl, 

m -r, t tatr oiAdI piTfiiis arising froiii all 

Charge or Trust.]-— Every charge on an estate and every part of my propfcrtv wkitHOttverd’ 
-does not create a. .trusty although it impos3s a He left to L., J., and B,. m their faiilifiillv 
•burden ; but it may'create a trust, depern ling on performing all maitern tliorelu directed, iml 

» ir4,al the charge., If the gift is an carrying on his tiwle. Ilic houses hi which he 
|^,and il the percontekingtheestate cam'ed”lt on, and all his slot!kdn4iude, which 
tO' the gift as a ' trustee, he ordered to ho imimml hr ilu* saie of cerlain 
• Where a testator lands. He Eft pecuiilarV Emicles to his 
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oil condition of paying, kc., the several legacies, Lifehnat Tmtitutioii, 50 L. J., Cli. 734 ; 5 i 
.and discharging with fidelity the different trusts 17 ; 35 W. E. 710. 
bv til is will committed to them ; ” and that a « 

:sdiedide of all his property should be taken, lowers in the Mature of Trusts, 
and copies given to his wife and all his trustees Powers. 

aad executors, and that the property therein con- precatory Trasts.]-&. Will. 
tamed should go to L., J., and b., on paying and 

cl is charging the legacies and trusts in his will, Creation of Trusts by Beference.j — S,;e Will., 
provided that if L., J., and S,, or any of them, 

should ref Li.se to carry on his business, such of -u i j.- t a -xi 


them as should so refuse should be paid 5,000f. ®®=l“ation of Intention witJiont 

and no more :-Held, that L., J., and S. took the Tmnsfer of Property, 

property left to tlieni upon an. express trust. Memorandum— Toluntary Gift,] —A memoran- 

V. Ciou'/irfliam, Ir. E. 11 Eq. 306. Reversed dum of a voluntary gift in this form, ‘‘I herebv 
ill part, nom. Cimniwihani v. lyot, 3 App. Cas. give and make over'to M. an Iiulian bond, value 
lh'4 : 3<S L. 1. 839 ; 26 W. R. 859 — H. L. (Ir.) l.OOOZ.,” was signed hv S.. and civen by him to 
Little stress can be laid on the use, in a will M. without lianding over the bon<l. S. died, and 
making a gift to a charity, of the word “con- the residuarv legatees under his will claimed the 
clition ; ” it may mean the same as “ intent and bond Held, that tlie memorandum was a good 
ivarpose,” and may be employed to create a trust (leclaration of trust in favour of M,, and that he 
and nothing more. Att^^Uen. v. Wa.v ChantHenr was entitled to the bond. Morqan v. Mallmm, 
eo., 42 L. J., Ch. 425 ; L. R. 6 H. L. 1 ; 28 39 L. J., Ch. 680 ; L. R. 10 Eq, 475 : 23 L. T. 

R. T. 681 ; 21 W. R. 361. And see 3{erehant 336; 18 W. R. 1125. 

Taylors’ Co. v. Att.-Gen.. 40 L. J., Ch. 545 ; R. signed a memorandum containing these 
L. R. 6 Ch. 512 ; 25 L. T. 109 ; 19 W. R. 611. words : “I authorise iny brother to c.raim as 
Houses were devised to a city company for his own, after my death, ioOZ. out of the money 
the intent and purpose and upon the con- lying in the bank at bariisle, for the service 
dition “ that the company yearly distribute rendered me during my lifetime.” R. retained 
4L among the poor of parish A., 2 among the the possession of the document until his death : 
poor of parish B., 35,?. among the poorest mem- —Held, that the instrument was a valid de- 

bers of the company, and 5,y. between the claration of trust, and that the fact of its re- 

master and wardens of the same company.” maiiiiiig in R.’s possession up to the time of his 
'The rest of the profits of the houses the testator death was immaterial. Armstrong v. Tirngieron, 
W'illed should “ be bestowed upon the reparations 24 L. T. 275 ; 19 W. R. 558. 
of the bouses and tenements.” If the company F., a mortgagee with power of sale, agreed 
should neglect to do the things directed by his with K., who was entitled to a reversionary 
%vill, the testator willed that his next-of-kin interest in the lands comprised in the mortgage, 
should enter on and hold the houses for ever, not to sell without his consent ; and afterwaids 
upon the condition that he and his heirs should proposed to make a lease for a term to W. at 
clothe things. It was proved, that eight years a fine ; K, refused to consent, unless the lands 
before the date of the will, the rents out of were settled on his wife (who was the daughter 
which tliese payments were directed exceeded the of W.) and her children after the death of W. ; 
simount of the payments by only 13.?. ; sixteen and this being acceded to, K, gave his written 
veai’S after that date it was found by inquisition consent, and thereupon the lease was executed 
that the annual value of the property was 16Z., by W., and, upon the occasion of its execution, 
or more than double the amount of the pay- the following document was signed by W. and 
merits. The rents having increased to an amount .K. “ It is agreed between W. and K. that the 
coiisidera bly larger than was necessary to meet lease and lands of Largan, after death of W., 
tlie payments mentioned in flie will : — Held, shall be and become, through his love for her, 
that tliis was not a gift upon condition, but the property of Mrs. K. in trust for her child or 
upon trust, and as part of the rents was given children by K. (if blessed with such), if not, to 
for charitable purposes, the residue being be for her sole use and benefit” Held, first, 
directed robe applied in maintaining the pro- that this was a declaration of trust by W. in 
pertT, the whole of the rent must be taken to be favour of Mrs. K. and her children, and that, 
.specifically dedicated to charitable purposes, and after W.’s death his pej'soiml representative 
nut to the puiqsoses of the company, and there- became a trustee for them. Kelly y, Walsh. I 
fore the whole increased rents must be devoted L. R. Ir. 275. 

to cliaritable purposes. II), Held, secondly, that if it was not a valid de- 

A piece of laud intermingled with the devised claration of trust, it was an agreement which 
p.ropertv. and which the corporation bought and should be specifically performed, upon the ground 
built over, so that the two sites could not be that, although the consideration expressed was 
distinguished by external marks, and the whole not valuable, yet the consent by K. was a part 
ha<i been for many years treated as one property, performance which took the^ case out of the 
was hehl to be exempt from the charitable trust, Statute of Frauds, and that evidence of the real 


Statute of Frauds, and that evidence of the real 


it not being proved that it w'as purchased out of consideration was admissible. Jh. 


proceeds of the devised property. Ih. 


D., who was possessed of leasehold business 
premises and stock in trade, shortly before his 
death purported to make a voluntary gift in 


Bequest-”-Coiiditio 3 i in liTature of a Trust.]-- death purported to make a voluntary gift m 
A bequest of a capital sum was made to the iavour of his grandson E., who was an infant 
Royal Kational Lifeboat Institution on condition and who' assisted in the business, by the follow- ■ 
■of ‘its constructing and keeping up two life- ing memorandum, sigiied^a^^^ mdorsed 033 the 
boats, and coupled with a gift over in the. event , lease ^ri^This deed and all thereto belonging I 
of ndn-eorapliaiioe with, the from this time forth, with ail the _ 

that the' bequest was in the 'nature of a’ irfisfe.,Lst'O 0 kdii-trE 4 e.’ 1 he lease was then dehrered to 
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Execution and delivery to Cestui qne Trust | 
of Deed of Trust of Stock.]— Where a person ; 
beneficiaily entitled to the «absolute interest in | 
stock standing in his name deliberately and i 
advisedly executes a deetl, declaring hinisclf a | 
trustee of the stock for certain purposes to take | 
effect immediately, and communicates and I 
delivers the deed to the cestui que trust, this | 
court will not decline to enforce the trusts i 
against their author because he executed the I 
deed voluntarily or without consideration. : 
JCekeuioh v. Mmmng, 1 I)e O. M. & G, 176 ; 21 
L. J -5 Ch. 577 : 15 Jur. 625. | 

An instrument may be effectual as a deciara- 1 
tioii of trust, or tantamount to a declaration | 
of tnjst, although it does not contain the word | 
“ coniidence,” the word “ trust,” or the woi'd j 
trustee.”^' Jk I 

This court will, under particular cireum- : 
stances, convert an imperfect gift into a trust, i 
although not supportce! by valuable considera- i' 


tion. 

Tetters as to Effect of Deed of 
; a marriage settlement pro* 

' ' 'Settled after the decease of husband 

, and wlle’aifan trust fpr,' the' children of the innr- 
as fhe 'husband and wife should jointly 

yi doSyrtte 

SiiifiPlIiSiliitliiS* 
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was no valid declaration of trust of the property 
in favour of E. UicharfU v. DeUyridqe, 43 L. J., 
Ch. 450 ; X. K. 18 Eq. 11 ; 22 W. B. 584. 

Some time before his death a testator informed 
his daughter’s companion F. P. that he intended 
to give her a debenture bond for 1,0007. in the 
j\Ia7ieh ester, Sheffield, and Lincolnshire Bailway 
Company. Shortly afterguards he signed the 
following memorandum : — “I wish to communi- 
cate to my executors that I have to-day given 
to kliss F. P. my 1,0007. debenture bond of the 
iiranchester, Sheffield, and Lincolnshire Ptailway 
Company ; but, as I shall require the annual divi- 
dends to meet my necessary expenses, I retain the 
document in my own possession for my lifetime, 
requesting you, on my decease, to hand it over to 
3Iiss F. P., and communicate to the secretary of 
the railway company at the Manchester office, 
relative to the transfer of the said bond being 
entered in their books. Given under my hand 
this 9th day of February, 1882. As -witness my 
hand. — G, *S. P.S. — You will find the bond in 
my deed-box attached to this memorandum.” 
After the testator’s death a certificate of debenture 
stock for 1,0007. in the Manchester, Sheffield, 
and Lincolnshire Kailway Company W’as found 
w’ith the memorandum in the deed-box : — Held, 
that tlie memorandum was an ineffectual attempt 
to assign the debenture stock, and did not amount 
to a good declaration of trust, and that F. P. had 
no interest in the debenture stock. Shwld., In 
re^ Pctlujhridqe v. Burrow., 53 L. T. 5 — 0. A. 

Deed declaring Trust Signed by Trustee — 
Money not Paid to Trustee.} — married woman 
executed a voluntary settlement containing a 
recital that she had paid 2,0007. to the trustee, 
and declaring trusts of that sum. In point of 
fact she had not paid and never did pay any 
money to the trustee. The trustee also executed 
the deed Held, that neither the settlor nor ' 
the trustee incurred any obligation whatever in 
resj^ect of the 2,0007. MaHer v. Toovmas^ 43 
L. J., Ch. 73 ; L. E. 17 Eq. 8 ; 22 W. R. 25. 


husband and wife appointed the property to the 
three daughters of the wife’s sister. The wife 
survived, fan d after the death of her husband 
appointed a new trustee of the trust funds ; ami 
in letters to her sister spoke of the deed as 
standing, and gave a precise statement of it© 
purport and intended effect : — Held, that the 
wife had executed a valid declaration of trust irj 
favour of the three daughters of her sister. 
Bennett's Settlement Trusts, In re, 17 L. T. 438 ; 
16WCB.331. 

Indorsement on Envelope containing Bonds.} 
— An illiterate woman having wrongfully pos- 
sessed herself of bonds belonging to the estate of 
a testator, whose executor the plaintiff was, was 
ordered to repay the proceeds of the sale of the 
bonds, although there was much doubt as to tlie 
equitable jurisdiction of the court in such a case. 
Infflls V. Pasco, 27 L. T. 818. 

It was alleged by the defendant that the 
testator, by whom she had several illegitimate 
children, had shown her an envelope containing- 
the bonds and bearing an indorsement to the 
effect that they were to be delivered to her as- 
the property of her and her children. The 
envelope was lost, and the testator had always 
retained possession of the bonds : — Held, tliat 
there was some foundation of truth in the story 
of the plaintiff, though uncorroborated, and thai 
such an indorsement would have created a trust 
for her and her children, which, though a slight 
equity, might give the court jurisdiction. Ih, 


Papers of a Testamentary Character — Donor 
not having absolutely parted with his Interest 
in Property.] — In order to give validity to a de- 
claration of trust of property, it is necessary that 
the donor or grantor should have iibstduteiy 
parted with his interest in the property, and have 
effectually put sucli interest beyond Ins (»wo 
reach. Warr'nier v. Boqen, 42 L. J., Oh. 581 : 
L. B. 16 Eq. 34U ; 28 L. T. 863 ; 21 \V‘. B. 766. 

An unmarried lady, possessed of large pi’o- 
perty, being U3ider obligations to her servant,^ 
called him one day intr> her room and showed 
him a box which, having opened it and put a note* ' 
inside, she locked ami handed him, telling liim 
to take it into his })osses,-ioiL that it %Viaiid" be of 
service to Inin .some day, but that he must not 
open it till after iier death. She hirrselC kept-tho 
key. She afterwards matte hta* will, whereby she 
gave the residue of her real anti ptusonai estate 
to a stranger in bhuHl. After her tleatli tiie box 
was 0 }iened, and found lo cmrodn a paper writ- 
ing, dated and .signed by the Testatrix, am! 
atldressed to the servant, ro the effect that the 
contents of the box were a deed of gift to hint of 
certain real and personal estate tliereiti speciffuil 
and described. In the ho.\ were also bamd title 
deeds relating to an estate, 3L, mit went foiled In 
rhe paper writing, ami .some eihcr papers, lair 
nothing answering the deseripthm of a deed c.f 
gift. After the testatrix’s den t!i there was found 
by the servant, in an outhouse, lo whitffi the 
testatrix and he alone had access, iiimther papev 
writing, tlatCii the day after the dale oC the 
former paper, and also sigiierl by ilie tentiit rlx, aiul 
a<l<lressed to the servant, to the effect timi the 
title deeds of the 2 *eal propwiy mentioiied :iii the 
former pa'per were to Im foiriid In a partkttlar 
rei'iository, to be handed over fcthlnri* free, ami all 
expenses to be paid-oat of the biilk,«id writings, 
of MV’ Held, that tliese papers were of m' 
testamentary character, and ilitl not nwoiint t% 


337 TEUST AND TETJSTEE — Creation and Declaration of Trusts. 338 

\ March- he again wrote, to' her -as follows I 
have yours in reply to the receipt of tile aivide,rwi :' 
—long may you live to enjoy it ; aiicl In the 
same letter, after referring to the meeting of the 
17th of January, he further said “ Well, when 
I got in, I openly at once asked the qiiestioa in 
the presence of ” (four persons whom he named)^ 
“I was about to give to my two daughters one- 
share each, and which is the way to do it ? They 
were all pleased. It was entered in the iniinites 
of the book” : — Held, that these expressions in 
letters, signature of minute, and gift of dividend, 
did not amount to a declaration "by the testator, 
nor to proof of an intention and determination 
on his part, that he wmald hold the shares for his 
daughter, but that the testator, having the 
desire and intention that she should, frorii and 
after the ilth February, 1865, have the shares as 
her property, failed to fulfil that desire, and com- 
plete that intention. Ilearthy v. NiehoUim^ 44 
li. J., Ch. 277 ; L. E. 10 Eq. 233 ; 31 X. T. 822 ; 
23W.E.374. 


a, valid declaration of trust in favour of the 
servant. Ih. And see Toicers v, Hogan, post, 
col. 342. 

A testatrix, wdio had lent 300Z. to S. on his 
promissory note, payable on demand, directed 
him, after her death, to pay the interest to her 
sister for her life, and afterwards to divide the 
principal among her sister’s children, which S. 
agreed' to do. She died without having demanded 
payment of the note, which was found, uncan- 
celled, among her papers at her death : — Held, 
that as she had not parted with her legal title to 
the mone,v, the direction did not create a trust. 
(JapUn, in re, Bulheeh v. Silvester, 45 L. J., Ch. 

;.28(). . ■ , 

Expressions in Letter— To Solicitor.] — B,, in 
1842, transferred to three persons a debenture, 
without any declaration of trust other than an 
expression in a letter written by him to his 
solicitor shortly before tlie transfer, in which 
the three persons were named as trustees, and the 
trusts of a proposed settlement of the debenture 
were stated to be “ for iny niece C. M. and her 
children ” : — Held, that a valid trust was de- 
clared by the letter in favour of G. M. for life, 
and afterwards of her children as joint tenants. 
Bellasis' Trusts, In re, L. E. 12 Eq. 218 ; 24 
L. T. 466 ; 19 W. E. 699. 

The transferees of the debenture were already 
trustees of a will, which contained limitations 
for the benefit not only of C. M. and her children, 
but of the issue of deceased children, and from 
contemporaneous entries in a solicitors book it 
appeared that, after the date of the letter, B. said 
he had made up his mind to transfer to the same 
three persons, •rivithout slating any trust or con- 
dition also that B.wms advised to take a letter 
from them that they held the debenture upon 
the same trusts as the will ; but no trace of any 
such letter appeared. The trustees paid the in- 
come to C. M. during her life, and upon her 
death transferred the fund into court. There 
were issue of deceased children of C. M. : — 
Held, that a trust for the issue of the deceased 
children had not been sufficiently declared. Jh. 

To Daughter.] — A father, who was the 

owner of a share in a colliery, on the 11th of 
February, 1865, wrote to his daughter as follows : 
— ** I have another present to make shortly, one 
sliare of Eyhope colliery . . . and you may now 
consider that you have this yourself from 2ncl j 
January to receive dividcmls upon, I am also i 
giving to iSarah one, the same.” On the 17th he i 
attemled a meeting of shareholders in the j 
colliery, and signed the following entry in the 
minute book That Mr. X.’s ” (his own) “ pro- 1 
position of transferring two of his shares to the 
parties undernamed be agreed to, viz.” (the 
daughter and her sister). This signature wms not 
sufficient, according to the regulations of the 
deed of partnership, to pass the property in the 
shares. On the 25th February he again wrote to 
his daughter : — “ I have arranged and made aE 
right with the shares for you and Sarah, and 
dividends will be sent from 2nd January.” On 
the 4tli of March the, testator wrote to her : — * 

“ Kext meeting (private) we will be enabled to 
make another dividend, when you and Sarah 
will Ixi informed.” On the 16th of March he 
sent her a, cheque for the first dividend, with a 
letter thus : — “ Herewith I enclose cheque for 
S7L IDs., which you can receive at the back .... 
first dividend, made this day.” On the l?th of 


Entry in Memorandum-book. 1 — A testator 
entered in a memorandum-book, and sig 3 ied a 
memorandum, that he ]iad decided to invest the* 
future proceeds of an annuity which had been 
absolutely assigned to him by his second son F., 
and that he intended to leave the proceeds at hts 
death to F.’s daughter. An account, also in the 
testator’s handwriting, was found, of the invest- 
ments of the annuity, “ from the period that 1 
determined thus to appropriate this money.” On 
his deathbed he referred his eldest son" to the 
account-book, and said that he wished the 
accumulations to be given to the daughter of F., 
and the annuity at his death to revert to F. The 
annuity and accumulations were undisposed of 
by the will : — Held, that there was no declara- 
tion of trust, and that the annuity and accumu- 
lations went to the next-of-kin. Glorer, In re^ 
2 J. & H. 186. 

Entry in Ledger.] — An entry made in a ledger 
in the following wortls : — “H.B. — As I gave 
E. J. Adams only, say, about 2,OOOZ. when he 
commenced business in partnership with E. J. 
Bristowe (3,000Z. being his own money, as received 
for sale of farm, ikc.), I am due him, to make 
him equal to what 1 gave James Adams, the sum 
of 3,OOOZ., therefore I credit E. J. Atkms in- 
terest on this at five per cent, annually, 150Z.’* 
— does not constitute a valid declaration of trust.. 
Adams v. Lopddl, 25 L. E. Ir, 311. 

Delivery of Promissory Note to Third Persoia 
on Condition,] — A testatrix made her will in 
1873, and thereby bequeathed a legacy of 150Z. 
to E. H., who was living with her as a domestic 
servant. In August, 1887, the testatrix handed 
to C., her solicitor (whom she had appointed one 
of her executors), a promissory note for 200^.^ 
signed by herself and payable on demand to E. 
H., telling 0. not to mention the note to any one 
but E. H,, but to retain it till the death of the 
testatrix, and then to give it to E. H., if she 
should remain in the service of the testatrix until 
her death. E. H. was informed of the note soon 
after it had been handed to 0. The testatrix had 
previously . told E. H, that, if she should continue 
in her service until her death, she would leave in 
the care of 0, a present for her, beyond what she 
might leave to her in her wifi. E. H. remained 
in the service of the testatrix until the death of 
the latter, and the promissory note continued in. 





Gift of Furniture and Articles to Wife by was wound up, and the son became bankrupt. 
Xetters —Subsequent Will of Husband.] — bus- The same person was appointed official manager 
band, by three letters written and signed by him of the company, and assignee under the soiTs 
and handed to his wife, gave her furniture and bankruptcy. On the daughters claiming to be 
other articles for her sole and absolute use. He creditors of the company to the amount of the 
afterwards made his will, bequeathing certain debentures: — Held, first, that, notwithstanding 
legacies and making other dispositions of his the state of the accounts between, the father and 
property, and giving the residue of it to trustees the son, the trust for the daughters ought to be 
in. trust for his wife for life, with remainder to assumed, for the purpose of the application, to 
six nieces absolutely. The furniture and other have been well created, Boyd, Ex parte, Iloyal 
articles were at the time of the husband’s death Banh of Austmlki, In re, 1 De Cr. ,!c J. 223 ; 20 
ill the house which had been occupied by him L, J., Ch. 737 ; 3 Jiir. (x.s.) 81)7 : 5 W. 11. 03-1. 
and his wife, and the whole had been used by I Held, secondly, that the trust was not deter- 
them in the ordinary way : — Held, that there mined by the receipt of the money, and the iix- 
was no declaration of tru.st, but that the f urn i- vestment in the debentures. Ih. 
ture, (kc., formed part of the husband’s e.state. Held, thirdly, that the right of the daughters 
Baddeley v, Baddcley, and Fox v. Hawlis (post, to the debentures was not affected by the state 
col. 302) observed upon, and Mllroy v. Lord of the accounts between the bankrupt and the 
(supra, col. 328) followed. Breton's Estate, In company. Ib. 

re, Breton v. Woolven, .50 L. J. Oh. 369 ; 17 Ch. Held, fourtiiiy, that, there appearing no pro- 
D. 1-16 ; 44 L. T. 337 ; 29 W. E. 777. bability of this apparent state of things, on the 

existing evidence, being altere<l by further in- 
Gift by Wife to Husband — Kon-acceptance — vestigation. tiie official manager was nm: entitled 
Eelease.J — By the marriage settlement of A. and to have an issue or further inquiry directeii. Ib. 
B. it was provided among other things that, out 

of Bank of Ireland stock belonging to B. (the Incomplete Alienation of Stock. ] — A defendant 
wife), an amount equal to lO.uOO/. should be executing a volnntaiT assignment a rever- 
transferred into their joint names in trust for B. sionaiy interest in a sum of stock, without 
for her solo and separate use. A. and B. lived making any transfer of tlie fund, will nut be 
together during the marriage from 1874 to 1887 compelled either to transfer the fund. v>r l.culo 
(when A., the husband, died), and the income of atiy act to render the a^signmen^ available, 
the 10,000^. was received bj" A. The capital was Brceh v. Keep, IS Beav. 2 s.j : 23 L. J.. \ 'li. 539 : 
realised by A. in his lifetime and applied to his IS Jur. 971 ; 2 W, E. 31<h 
own use. The evidence showed that B. wished 

to give the 10,000h to A., but he refused it, and Promissory Kotes.]— A Imsbnnd al]ow('d Ifi-. 
always spoke of the sum as B.’s 10,000/. In wife, who had a separate estate, to keep a 
1888 B. made an affidavit verifying a schedule of separate banking aeeutiut. and to draw cheques 
Ids debts, and stated that he had no other debts, in her own name. He wa.s in the liulnr of bor- 
Tlie schedule did not include the 10,000/. B. rowing money of lier, ami. at tlu' mid of tlm year, 
had no independent advice. By his will, made of giving her a promissory nrM.e for the whole 
on Kovember 3, 1884, A. gave a iegacyof 10,000/. balance due to her. The huslKuid tlicil Hc-ld, 
to B. together with the use daring her life of all that the promissory note might be eun^truc.d a^u, 
property of which he should be possessed at his | valid declaration of trust. Mnrray w hlassp, I 
death. Then he gave a series of legacies. B. I Kq. ih 541 ; 23 L, J., Ch. ; 17 Jur. Hi 6, 
took out a summons to determine certain p>oints i A., having lent B, 1,000/.. withouf takinu any 
under the will, and claimed to prove as a creditor j security fur it. states to C. atu! his family that 
against the estate for 10,000/., being moneys be- the money had been held by him (A.) in tru^t 
longing to hor for her separate use Held*, that for C. Afterwanls B. becoming cmbamiN't^d in 
A. was trustee of the 10,000/, for B.’s separate ins circumstances, and unlikely in rt-puv tlic 
use, and the mere transfer of the 10,000/. could money, A., at the iirgcnr stJicitatkms of i\, gives 
laot destroy the separate trust unless clear evi- the latter his promissory note for the anvmut, 
tetoe wts produced by A. that it was intended Subsequently B. dies iiiMflveiii, and without 
assent to be destroyed, — Held, that Bds having repaid the money. Tiieii A. dies, Jn a 
as 'to A/s debts only showed that she niiit for the admiiilstrat ion of A/s assets (there 
that she could claim m being no evidence to robiit the trust) .wHidd, 
rdease*“--Held, further, that that C. may prove the note A/s estate m 

of aceeplance by A. of a valuable soenrity. BarkHt v. Ikiumm, 2 Coll 
-the. Mdmm was not 0. C, MB ; !5 L. J., Ch. 174 ; 10 Jur. im 
'thB twt ? there* 

‘f against Imperfect Gift — Voluatary Bieltmtion of 

Jgw per trust]— A parol declaration of trust in hrmt of 
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a volunteer may bo valid, and maybe enforced in 
eouity. The dictum in v. Claude (infra), 

tliat a declaration of trust in favour of a volun- 
teer is invalid, is not good law. Jones v. Loch^ 
^5 L. J., Oil. 117 ; L. K. 1 Ch. 25 ; 11 Jur. (N.s.) 
013; 3 3 L.T*5U; U W. E. 140. 

Cheque.] — The father of a child, nine 

months old. put into its hands a cheque for 900Z., 
saying, in the presence of his wife and of the nurse, 

1 give this to baby ; it is for himself, and I am 
o:oing to put it away for him.” He then took it 
back! saying again that he was .going to put it 
away for liiin. About the same time he told his 
solicitor that he intended to add 100/. to the 900/., 
and invest it for ' the benefit of his son. The 
father diet] siidtlenly a few days afterwards, 
without having made any providoiifor the child, 
and the cheque was found in his possession : — 
Held, that there was no complete gift of the 
cheque to the infant, and no valid declaration of 
trust in his favour. Ih. 

Letters by Mortgagee Cancelling Mortgage at 
Death,] — Letters written by a mortgagee to the 
mortgagor and persons interested under him, con- 
taining'the expressions, “1 now give this gift, to 
become due at my death, unconnected with my 
will “ I hereby request my executors to cancel 
the mortgage deed, etc. “I again direct and 
promise that executors shall comply with my 
former request ; that is, to cancel all deeds and 
papers I may have chargeable on the R. estate 
— Held, not to operate either as a declaration of 
trust or as a valid gift. Sooles v. 3lande, 6 De 
O. M‘. & a. 43 ; 25 L. J., Ch, 433 ; 1 Jur. (N.S.) 
1147 ; 3 W. E. 527. 

iSemble, the letters were testamentary, and 
could have no elfect until proved in the eccle- 
siastical court. 2h, 

Expressions in Conversation,] — A mother en- 
titled to a considerable property, under the will 
of a relation, in a conversation with the executor 
of that relation expressed an intention to make a 
vSettiemoi.it of part of that property, which was 
standing in his name, upon her daughter ; and 
requested the executor to instruct her solicitor to 
prepare such a settlement. On the prepared 
settlement being brought to her for execution, 
she had changcfl her mind and refused to sign it : 
— Held, that her Intention expressed in the con- 
versation %vith the executor of her relation, did 
not amount to a declaration of trust, although 
the property was personal estate. Buyley v. 
Bovlcott^ 4 Buss. 345. 

Indorsement on Wrapper of Bonds.]-~T. was 
po.ssessed of certain bonds, found in a Idox at his 
house after his death ; there was an indorsement 
on the wrapper enclosing them that five of them 
were the property of H. D., and this was signed 
by T. The key of the box was kept by H. D., ■ 
who had also the general custody of T.’s property, 
and she by her answer alleged that the bonds 
were placed in her custody to the intent that she 
might have tlie beneficial interest in them. 
Upon the question whether T. was a trustee of 
the bonds for H. B., and whether the custody of 
them, was a delivery of them fo5( virtue of the 
indorsement, and constituted a gift inter yivbs : 
---Held, that he was not a trustee, and that fch«; 
was no siifticient delivery, and no sufficient gift 
Inter vivos. '' frmm 4 r. ;.v, , 25 L* OE 

424 ; 4 W. R. 399, 




On Receipt. A. lent B. 100/. in October, 

1843, on which occasion B. wrote and signed the 
following document : “ Received of a" for the 
use of 0. 100/., to be paid to her at Ads death, 
but the interest; at 4/. per cent., to be paM to A.” 
Underneath was written, “ I approve the above.” 
which was signed by A. This document was 
given to C. The money was not paid to A. in 
her lifetime. In June 184.5 A. died Held, that 
B. was a trustee for C. of 100/. at the death of A. 
3Ioore v. Barton. 4 Be G. &: 8m. 517 ; 20 L. J.. 
Ch. 626. 

Memoranda in Pavour of Charity — Invalid 
Declaration of Trust— Abortive Instruments.] — 
A testator about eight years before his death, 
which occurred in 18S9, called on H., a friend of 
his, and stated that ho was about to dispose of 
his property in case of his death, and that after 
making provision for his relations, he should give 
certain bonds to H. and another friend C. to 
distribute amongst different charitable institu- 
tions, and asked H. to assist him in making out a 
list. The testator and .H. and C. subsequently 
met together, and a memorandam was written 
by 0. at the dictation of the testator, to the clfect 
that the testator had handed over to H. and C. 
the securities named on the other side of the 
paper, to be given by them to the various 
charitable institutions specified. The testator 
signed this memorandum, and his signature was 
witnessed by an independent witness, and the 
securities, which were all payable to bearer, 
were handed over and placed by 0. in a safe. 
The testator, however, received the interest on 
the securities, and also withdrew some of the 
securities, and at the various interviews with C. 
varied the names of the charitable institutions 
and the amounts paj^able to them, and the 
memorandum was accordingly altered or in part 
re-written in pencil Some short time before the ' 
testator’s death, C., at the testators instance, 
wrote another memorandum as a final expression 
of the testator’s wishes concerning the securities 
which were remainiug, but did not ask tlie 
testator to sign such memorandam, being of 
opinion that it was highly probable that after so 
many changes the testator would withdraw the 
remaining securities, and the whole thing would 
end. Neither C, nor H. made any claim to the 
securities, but the charitable institutions con- 
tended that the memoranda operated as a 
declaration of trust : — Held, that there was no 
valid declaration of trust ; that the memoranda 
were imperfect testamentary documents of an 
informal character, and therefore, that the 
property which the memoranda purported to 
aifect passed to the executors as part of the 
property belonging to the testator at hi.s death. 
Smith, In re, Champ v. JIarshaUsay, G4 L. T. 13. 

“Last Will and Letter” — Testamentary Dis- 
position.] — A paper writing in the foroi of a 
letter, and commencing “My dear G. — This is 
ray will and letter to you,” contained the expres- 
sion, I have invested this . . . to save you 
the trouble and expense of taking out administra- 
tion, and I' leave ray plate and the family plate 
to Mrs. Towers.” The existence of the document ' 
was never-comraunicated to the beneficiaries 
HelA tliiat .the language and the circumstances 
cbnueeted with it indicated an intention that it 
should' operate as a testamentary disposition, and 
that it was not a declaration of trust Towers v. 

R.'lr. 58. • 
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Birection to Transfer T*iiiid— Eetaining Con-: trust was clearly established, and that the 
troL] — Expressions in letters under which a plaintilis were entitled to the coriTeyance 
testator was held to have constituted himself a sought. Johnson v. Jorrm, Hayes, 322. 
trustee of a fund for the benefit of his children A letter written by the trustee to the 
then existing, reserving to himself at the same solicitor of a party who had advanced money 
time the control qua trustee over the fund, but for the purposes of the trust, stating that he 
no further control over it as owner. Vandenherg (the trustee) would exercise all or any of the 
V. 4 K, & J. 204. powers reposed in him by the trust-deed, for 

A. V., a merchant in China, directed his the purpose of securing the sum so advanced, 
correspondents in London to transfer 1,000L will not give such creditor a locus standi in 
from his tea account, and employ it in exchange equity to enforce those trusts for his own 
transactions for the benefit of his children, benefit. Lu Ton idw T, Lucan {^Earl\l Q\. 

In subsequent letters he wrote to the same 772 ; 2 Dr. &: War. 432 — H. L. (Ir.)." S. C., nom. 
correspondents that “he had declined giving Lucan (^Earl) y. La Ihuche, 2 Dr. & War. 271. 
any opinion as to the reinvestment of the 

fund, as he considered he had no further Hushand and Wife— -Separate Use.] — E., 

control over it, as it belonged to his children, a partner in the firm of S., E., & Go., previously 

and that he had appropriated it to them, to April, 1854, advanced to the firm moneys, 

and his correspondents were to consider it as some of which were standing in the books to the 
theirs.” The correspondents accordingly opened credit of an account intiinled “ E.’s Trustee Ac- 
a separate account, headed, “A. V., Esq., count,’’ and others to his private aceoimt. M. & 
exchange account on account of children,” C. had in that month sums belonging to them 
previously informing him of their intention so to standing in the books of the firm to their credit. 
do:~Held, that by the first letter a^ trust On the" 4tli April, 1854, E. transferred 2,700L 
was well created in favour of the children, from his trustee account to M. C.’s account, by 
although the fund was still so far in the entries in the books of the firoi, and on the same 
control of A. V. as to be liable to his drawing, day S., E., & Co. signed a promissory note for that 

and notwithstanding A. V., in one of the amount, which bore interest at *57. per cent., 

letters, had desired his correspondents to con- and gave it to E., who placed it in an envelope^ 

sider it as subject to the order of his executors upon which he wrote, “ This note of hand 

in the event of his death. Ih. stands to the credit of F. in the books 

of S., E., & Co., and is to be the property of 

Correspondence.]— A person, who occupied a Mrs. E.” E., in the presence of Mrs. E., told 

large farm under a lease, and who had by the M. that he had a security from his firm for his 
outlay of capital considerably increased its value, wife’s money: tliat tlie 'note of linnd securing 
having fallen into difficulties, the lease was sur- it was in the joint names of her and her sister 
rendered by the trustees, to whom he had as- C., and that they were to recollect that it was 
signed it and his effects, to his landlord. His his wife's money, and not theirs. E., in Sep- 
wife’s brother then applied to the iaiidlord to teinber, 1854, without the knowledge or eon* 
hecometenant fortheremainderof the lease upon sent of 3Irs. E., or of M. Oc C,. transferred the 
the same terms — “ with the view,” as he stated sura from M. i: C.V aeeoimi to his own 
in the application, “ to benefit his sister and her - trustee account,” and at the same time wrote 
unfortunate family;” and with that view, as across the above' memoramlum “The within 
the landlord stated in the correspondence and amount of 2,7o0f. is transferri'd tu E.s trustee 
also in his evidence, the lease wms granted, and accotmt, but it is to be cnnsiilered the inivate 

he was allowed for the same purpose, contrary pro^icrty of .tirs. E,” E,. by will, dated' in 1853. 

to the usual practice of the same landlord, to i after bequeathing ati aimuitv to his wife of 
have a co- lessee, who was the actual occupier, f I.OUO/.. gave the" residue of Ins esmre To inA 
and also to sublet a part, by which means he niece. ' "Ho reference was ma<le to tin* 2,700/.. 
derived a clear 100/. a year above the rent, E. <Iied in 1850, and at ids deci!ast‘ tudv ThJ 

which was paid by the co-lessee Held, in a sum of 2.001/. ISx. (W. was staadin-i to the* 

suit against the executor of the brother, that by credit of his “ trustee aet'ount " in t lie' part tier- 
means of the letters (which were a sufficient .ship books. On a bill filed by Mrs, E.. tiie 
writing within the Statute of Frauds) and the court deelare<l tliat a valid }Vust hud been 
drcumstances, there was a trust as to this created for her sole and separate nst\ and that 
300/. a year for the wife of the original tenant she was entitled to tlie ikToo/., witii iutmest m. 
and her chjikiren as joint tenants, J/orton v. 5/. j^er cent, fi'om the death of her 

C. C. C. 07. Evans w Jtnnlntis. 4 Jur. (x,s.) 551 ; 0 W. li. 

A. and B., partners, being indebted to C. and 010. 

D., the plaintiffs, A. by letter proposed to 

assign a claim which A. and B. had upon the Beclaratioa of Wife on Separate Examin- 
estate of then the subject of a suit in ation.l— The con.seiit cfC a manlefi womasi Itad 
Chancery. Certain properties of P., having been given before Ciwunilssioners, for the iraiisfer 
been sold under a decree, were purchased by A, and pavmeut to her husbatid of stedv and cash 
in his own name, but, as he alleged in letters stainiiiig in court to her st'|>aruio acomni::— 
to .0,, in trust for -C. and D. A., having shortly Held, that this did not amoniii; to a ilechiratimi 
afterwards committed an act of bankruptcy, of trust, and that it was connwteiit to her, at 
'declaring: that he held his trust any time before the transfer had l»ii com* ' 
0, mi /His* assignee haviiig.obtaraefl a pleted, to retract htn- consent. Ecnfidd v. MhukL 
In esMtment' against part of The pre- Sfi L, J„ Cii. mi ; U lb 4 Eip ; 17 L. T. m s 
filed, praying-. that he shonk! 15 W, li. lim. 
ih- Mbere.; that 

the plaintiffs , Birection to firm.]— A dircclfcm was given hv 
Amkl be C\ to the firm of miileh Iw was the hmil.ilmt m 
^ the annual reserve of iiitiU'estiipoaoertaliimortgagCii ’ 
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estates should be placed to an account entitled 
- 0., for himself, M., and S.”— the same to be 
subject to his control alone, and in the absence 
of other instructions from him to be considered 
applicable towards liquidating the accoixnt in 
respect of the mortgaged estates, for which C., 
31., and S., as proprietors, were responsible. 
Upon a sale of the mortgaged estates after 
IM.’s death more than sufficient was produced 
to pay the debt due from the three proprietors. 
Subsequently to the sale, C. and S. having 
received each one-third of the reserved interest 
fund, 0. directed the remaining third to be 
remitted to his agents, “subject to my orders, 
my intention being to hand it over to the 
family of the late M. in such manner as I may , 
think proper,” C. dietl without taking any 
further steps as to this remaining third : — 
Held, tliat the fund had not been so per- 
nianentlj’- impressed with a trust in favour, as 
to one-thirtl, of M. during his lifetime, that 
he, or his executors after his death, could have 
called for a transfer ; and that the subsequent 
declaration bj^ C. of an intention to hand it 
over to M.’s family did not constitute a com- 
plete and binding declaration of trust in their 
favour, to which the court would give effect. 
Forbes v. Forbes, 3 Jur. (n.s.) 1206 ; 6 W. R. 92. 

Direction to Bankers.] — A sum of 2,OOOZ. was, 
by the direction of H. 0., carried by her bankers 
to an account in the joint names of herself, as 
trustee for the plaintiffs, and the plaintiffs ; the 
Ibankers gave a promissory note for the amount 
payable in fourteen days with interest at 2-| per 
eent. to H. 0., trustee for the persons therein 
ziamed. After the death of H. 0., her executors 
received from the bankers the sum secured by the 
promissory note : — Held, that this amounted to a 
tcomplete declaration of trust, and that the execu- 
tor was a trustee for the plaintiffs, in whose 
favour the tmst was declared. WfieatleA} v. 
Purr, 1 Keen, 551 ; 6 L. J., Ch. 195 ; 1 Jur.'lSS. 
See Hornby v. Hunter, 1 Russ. 89, 

Admissions.] — Where the owner of an estate 
charged with an annuity in favour of the lunatic, 
iiad acknowledged that she had in hand certain 
arrears of the annuity, which she was ready 
to pay to any person on his behalf who could 
:give *a good receipt for it : — Held, that this 
was a declaration of trust, which entitled the 
curator to sue in equity for those arrears. Soott 
V. Bentley, 1 K. & J. 281 ; 24 L. J., Ch. 244 ; 1 
Jnr. Qss!) 394 ; 3 Eq. R, 428 ; 3 W, R. 280. 

A testator bequeathed 2,OOOZ. on certain trusts, 
and he empowered his executor, who w^as also 
Iris residuary legatee, to retain the amount in his 
Siands uninvested, he paying interest thereon. 
Aiter his death, the executor being satisfied that 
the testator intended to bequeath 3,000^. and not 
■2,000^., promised to make it up to 3,000Z. ; he 
made no investment, but continued to pay in- 
terest on the BfOOOL to his death : — Held, that 
^fchere was a complete voluntary trust as to the 
-additional 1,OOOL which the court would enforce. 
f^ 0 e V, iiideU^ 36 Beav* 621, 

Undertaking* by Bnrcliaser of Chattel that 
'third Berson^s Interest should he preserved,] 
— by words of present gift, gave to the de- 
fendant, and the defendant accepted, one undi« 
vided fourth part of a horse* B,, who remained 
in possession of the horse, being about tO' execute 
shill of sale -of Oertein property, includihgihe 


horse, in favour of the plaintiff, uicntioned the 
interest of the defendant in the horse ; the plain- 
tiff thereupon undertook that the defendant's 
interest should be “all right,” and the hi I! of 
sale was executed : — Held, that the plainritf was 
a trustee for the defendant of one fourth of the 
horse. Cochrane v. Jloore, 59 L. J., Q. B. 377 : 
25 Q. B. D. 57 j 63 L. T. 153 : 38 W. R. 588 ; 
54 J. P. 804— C. A. 

Bombay Civil Bund — Express Trust.]— The 
Bombay civil fund was formed to provide 
retiring pensions for civil servants, an<l annuities 
and portions for their wklows and children. The 
fund was constituted by the subscriptions of the 
members, and by a grant from the government. 
It was managed by a committee, the members of 
which resided in Bombay, and by the rules the 
property of the fund was vested in the committee 
of managers as trustees. In fact, however, the 
funds were always in the hands of the govern- 
ment as a floating debt due to the association. A 
suit having been instituted by the representatives 
of the widow of a member of the association, 
against the trustees of the fund and the secretary 
of state for India, claiming pajmient of an an- 
nuity which they alleged ought to have been paid 
to her in her lifetime : — Held, that they were not 
mere trustees for the association, but trustees 
properly so called, and that the members of the 
fund were the beneficiaries, so that the defence 
of the Statute of Limitations could not be set up 
against a claimant on the fund, merely on account 
of lapse of time. Edwards v. Warden, 45 L. J., 
Ch. 713 ; 1 App. Gas. 281 ; 35 L. T. 174— 
H. L. (E.) 

Specific Appropriation — Equitable Assign- 
ment.] — ^A writing opening a credit for a par- 
ticular sum cannot, of itself, constitute an equit- 
able assignment or specific appropriation of that 
sum so as to create a trust. It is a mere state- 
ment that the person writing it will act as a 
paymaster to the person to whom it is written, 
up to a certain amount, on his performing the 
conditions set forth in it. Morgan v, Lnrh'iere^ 
44 L. J., Ch. 457 ; L. R. 7 H, L. 423 ,* 32 L, T, 
41 ; 23 W. R. 537. 

L. entered into a contract (dated the 30th of 
November, 1870) with the French minister of 
war, represented by J., his delegate at London, to 
supply 20,000,000 of ball cartridges of a certain 
quality, the whole to he supplied by the 10th of 
January, 1871. Time was to be considered of the 
essence of the contract. L, desired some arrange- 
ments to be made as to payment. M. & Co., who 
acted in London as financial agents for the Bh’ench 
government, wrote to L. a letter dated the 1st of 
December. 1870, in these terms: “We are in- 
structed by J, to advise you that a special credit 
for 40,0007. has been opened with us in your 
favour, and that it will be paid to you rateably 
as the goods are delivered, upon receipt of cer- 
tificate of reception issued by the French ambas- 
sador or by J.” The goods were not delivered 
according to the contract Held, that this letter 
did not constitute M. & Co. trustees for L. as to 
the sum named, nor constitute an equitable as- 
signment as of a fund in their hands, and that 
consequently this was not a matter for the exer- 
cise of the jurisdiction of the Court of Chancery* 
B. ■ ' 

Agreement by Vendor to Company to pay 
Interest. ]-“By a-n agreement for the sale of a 
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colliery to a trustee for a conipany in formation, C. on 16 iN^ovember made Iiis ^yill, and 
the vendor agreed to pay to the company during his executors to convert the residue of 
two years from the date of its incorporation, into inone}^ G., after the death of G., n 
such a Slim as, together with the net profits of that he had left 500Z. for the henefi 
the company, should be equal to interest at fi ve plaintiff, and he made several quarterly | 
per cent, per annum on the paid-up capital of to her in respect thereof, and t(4ok her 
the company. This agreement was stated and and then discontinued the payments, 
adopted in the articles of association. Dividends ground that he was not inlaw or equi 
were pajmble twice a year. After the expiration to make them Held, that G. \\'as a t 
of the second year, but before the deficiency of the note for the plaintifi:, apd that in the 
dividend for the fourth half-year had been paid, tration of the estate to C. the plaiuti 
the company went into voluntary liquidation, have liberty to prove for the amount, 
and the vendor afterwards paid to the individual Cfvum^ 2 Gifi. 441 ; 6 Jur. (N.s.) 1:165 ; 
shareholders the amount necessary to make their 866. 

fourth half-yearly dividend equal to five per A., being about to leave this country, 
cent. : — Held, that the agreement created a trust a promissory note due to B., and direct 
for the individual shareholders, and that the recover the sum thereby secured and 
liquidator could not claim the amount so paid by same until A. should write for it : but ir 
the vendor as part of the assets of the company, should die before the amount was recover 
South Llanliarrcm Colliery Co., In re, Jeyon, to hold the amoiiiit in trust for iL It ^ 
1^30 parte, 12 Ch, D. 503 ; 41 L. T. 567 ; 28 sequently arranged between A. aiul B. 
W. B. 194 — C. A, should retain, out of the sum secured by 1 

And see Gift — Husband and Wife — a debt due from A. to B. A. died oefore 
Settlement irrevoca 


c. Declarationof IntentionwitliTransferto I pield/also, that A.'s i)er.sonaI representative 
Proposed Trustee. j entitled to recover at law. bur iu>t in equity,. 

General Eule.]— If property is vested in a | B. the amount recovered by 11, on foot of 
trustee under a voluntary instrument, the court 1 the note, subject to a deduction for the debt due 
will operate on that property, and compel the by A. to B. Ib, 
trustee to execute the trust ; but where property • t. -rr i t 

as not so vested, the court will not act against the Money Given with verbal Instructions.j — It 
author of the trust. v. Waliwul John, is immaterial for the purpose of establishing a 

18; 28 L. J., Ch. 97; 4 Jur. (N.s.) 1099; 7 personal property, whether declared 

W. B. 33. j orally or in writing; the only question is as to 

j the evulcnce of its C'xisrence. Tliefaetofaper- 

Grant of Booty by Eoyal Warrant to Secretary I s^on having acted upon the faith of the verbal 
of State Trust. Majesty by royal ; ii^«triictions given to him is immaterial, the real 

warrant “ granted ” booty of war to the secretary i consideration being what the party creating the 
of state for India in council “ in trust ” to dis- j G’ust has himself doiic in the mutter, Pcehha-m 
tribute amongst the persons found entitled to JhyJor, 6 L. 1'. 4S<. 

share it by the^Iecree of the judge of the Court of I refused to make a \yill, but fold I), timt 

xVdmiralty, to whom the matter had been referred ' to dispose of all her property in her 

by the sovereign for that purpose, wntii a direc- I lifetime in a manner, which .'jhe stateil fo him. 

tion that doubts should finally be determined by i She gave him Siiine money u, vnvry oui ijer 
the secretary of state unless her Majesty should | i^^^Gmetions, and executed a power of attorney 
otherwise oixler. An action having been brought stock belungin-j: to her. 

against the secretary of state for India in council P)- heiyllfetime distributt.'d a^iart oC the UKmey 
by K.. on behalf of himself and all the other to him ; but she diul mtoiate bui'ure the 

parties entitled, alleging that a portion only of s^ock was sold. After her death utlier mctracys 
the fund had been distributed, and claiming an came to the hmids of 1)., anfl there was also money 
account and the distribution of the residue : — the posse.'^sion of P. belonging to the deceased. 
Held, that the warrant did not operate as a : bill filed to obtain a declaration whether 

transfer of property or create a trust; and that ! vain I trust hiul been createtl of^the wlufle, or 

the defendant, being merely the agent of the I pml of the inte'-date's property, ur 
sovereign to distribute the fund, was not liable to hi the alternative for the admin i^t radon of her 
account to any of the parties found entitled, estate, in accordance with due above pnnclidos : 
Alfiliwh V, Secj^etary of State for India, 51 L. J., — Held, that theie was a valid lru>i of so mucli 
Ch. 8S5; I App. Cas. 619 47 L. T, 133; 3l> [of the property as she gave t.j it in her Jlletinie ; 
W» IL 845— H. Xi. (E.) i hut not as to the rest. Ik 

j A testatrix gave to A, and Ik, In fru<l for Iho 
^ Promissory ISTot a] — A person voluntarily gave | benefit of 0 ,, her sister, a sum of 3A per 

hIs promissory note to trustees for his natural > cent, consols. 8he afterwards tvxprcsscd to Ik, 
cMM, and deposited with them the title deeds whom she also appointed her executrix, anlnteri- 
for the purpose of carrying into e^ect his inten- tioii that C, should have a further sum of 

nromi^bry note Held, that a consols, hut she did not alter her will, A. died 

created. Artimr v, in her lifetime ; after her death Ik, the Kurviving 

A4W. E* 754* trustee ami exenitiix, sold %h\)hh emiiols, and 

.being pn his last invested the produce in lievKame in the 3/. pir 
htother 6.,. whom he cent, reduced, am i sh ortly « Ficrwards she I a vcstol 
■ a ^ro- a further sum of 2,0d0i'3/. per oefit. :ix*tltieocl in 

time her names she was |>Fc»ve<l to Imvt cleclired f »•» 
quentiy her inteiiHon of mrrying out the 
testatrix^ Intention r—HeM^ that the 
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Slim of stock was duly im})rc.^sc<I with a trust in 
favour of C. Cimi/ v. Graij, 2 Sini. (N.S.) 27B ; 
21 L. J., Cli. 745. 

The reputed parent of an illegitimate child 
])Iaced a sum of money in a bank, in the name of 
the uncle of the child, and stated at the time to 
a, clerk at the bank that he intended the money 
for the child : — Held, on a claim by the child 
after the parent’s decease, that the trust had been 
well declared by parol. Pettf/ v. Petty ^ 22 L. J., 
Cli. 1065 ; 17 Jur. 6-16. 

Advancement of Adopted Child.] — M. was 
adopter 1 rw 0., her deceased mother’s first cousin, 
and lived with her twelve years. C. then wrote 
to T., informing him of her intention to invest 
1,800/. on mortgage in. bis name, saying, It is, 
aher six months of my decease, dear M.’s pro- 
perty.” The next day she instructed her 
.solicitors, by letter, to prepare the mortgage, in- 
closing a cheque for the amount, on the counter- 
foil of which she wrote, “ In trust for M.” 
Twelve days after, she had an interview with T., 
of which she ente.rcd this memorandum in her 
diary, “ T, came, and agreed to take charge of 
IjSOOl for dear M.” : — Held, that these several 
docitments, in the handwriting of G., combined 
with the relationship and adoption of M., con- 
stituted a complete and final declaration of trust 
in favour of M., which could not admit of any 
parol variation by T/s present recollections of 
what passed at the interview. Ckne's Trusts^ I)i 
re, 36 L. J., Oh. 711 ; 17 L. T. 112. 

Money to pay Dividends in Hands of Agents 
for foreign G-overnment.] — A foreign government 
issued a public loan under a decree and an agree- 
ment providing for a mortgage to the defendants 
of certain estates on behalf of bondholders. The 
defendants received instructions to pay coupons 
for interest falling due on the 1st of June, less 
five per cent, tax, pursuant to a decree of the 
government which was to take effect subject to 
the promulgation of a decree modifying the law 
of liquidation. The defendants having received 
from the government a sum of money to meet 
the half- 5 'early interest less five per cent., adver- 
tised that they would make such payments. 
Subsequently the defendants received 10,000/., 
being the amount of the five per cent. , from the 
commissioners of the government who managed 
the mortgaged estates, but it did not appear that 
such commissioners were authorised to remit such 
sum* The defendants, however, issued a further 
advertisement that the coupons would be paid in 
full. Finally, they issued an advertisement that 
in accordance with directions of the government 
the coupons would be paid less .five per cent, not- 
withstanding that the amount required to pay 
the same i,n full bad been duly remitted to, them 
by the commissioners* After such .last advertise- 
ment the decree modifying the law of liquidation 
was passed. The plaintiff, a bondholder, brought 
this action claiming payment of his coupon in 
full by the agents pursuant to the second adver- 
tisement : — Held, that the 10,000/. was not 
remitted to the agents by persons who had 
authority to do so on behalf, of the government, 
and that therefore it was not impressed with a. 
trust in favour of the bondholders* SendeTSovi 
% 56 L. Oh* 471 ; S6 L. T* 08 65 

W* E. 485— a A Aiirmlng U Oh, H, 459. ^ A 


Accoti 
artner ■ 


it 



the books of the firm, which was headed as- 
follows : “ Dr. Mrs. L. S. (the name of hiw wife)y 
for the education of Biyan, Lavinia., Hermam 
and Hubert vS. (the names of his infant ciiiidreiijy 
Or.,” and he caused an accountable recei])t to be- 
signed by his co-partner, on behalf of the firm 
purporting to be for SOi)/.‘, received from his vrife 
for the education of his ehildren, and that sum 
to be placed to the credit of the account so 
opened, and his private account with the bank 
was debited with it : — .Held, that the transaction 
was a complete and irrevocable declaration of 
trust in favour of the children. Stapleton v. 
iS7^/y;/6to, 14 Sim. 186. 

I Assignment of Policy,]— A person, being at 
I the time indebted, effects a policy of assurance 
' on his own life. By deed he assigns the policy, 
and all benefit thereof, to a third party, by way 
of mortgage, and causes the mortgagee to" write 
to him a letter, declaring that, after payment of 
the mortgage debt and interest, he held the 
surplus upon trust for AL, a third party. The 
mortgagor then writes a letter to M., oxphiining- 
this arrangement for her benefit, and inclosing 
the mortgagee’s letter, declaring the trust of tiiG? 
surplus : — Held, that this would be primft facie a 
good trust for AI. ; but, seinble, it would be void 
against creditors of the insured party whose 
debts were due at the time of the declaration o.f 
trust. Form of order, Mayawlefs Trusts, Irt- 
re, 5 De Gr. & Sm. 1 ,* 15 Jur‘ 1005. 

Transfer on Hon- Fulfilment of Trust,] — A tes- 
tator gave 12,000/, to trustees, with the whole 
or such part as they should think fit of that sum 
to purchase an advowsori, and nominate to it 
such persons as they should think proper. 
Subject to this trust, the advowson was to be 
held in trust for A. until he should have a bene- 
fice worth a clear 1,000/. a year, or died. Until 
the advowson was purchased the fund w’as to* 
accumulate, and at the end of twenty-one years, 
or on the death of A., or on his being presented 
to a benefice worth a clear 1,000/* a year, the' 
fund, or so much of it as had not been employed 
in the purchase, was to belong to A. absokt ely. 
The fund had been accumulating for about 
twelve years. Ho advowson had been purchased 
but the trustees were not desirous to be relieved 
of their trust : — Held, that under such circum- 
stances A. was not entitled to have an immediate 
transfer to him of the fund. Gott v. Xalrne, 3> 
Ch. D, 278 ; 35 L. T. 209. 

Eevocation of Trust.] — A. invests, in name of 
trustees, stock as security to B. against certain 
payments. Stock remains for a long time un- 
called upon. A. cannot have it re-invested in 
himself, but dividends ordered in future to be.; 
paid to .A. Lmton v. Hyde, 2 Madcl, 94, 

Deposit with Trustees— To abide law Suit.] — 

D. filed a bill against A. and E., alleging that a. 
sum of money was deposited in a bank by C. in 
the names of A. and B., in pursuance of an agree- 
ment in writing, upon trust to pay the samc' 
according to the result of an action at law to be 
brought for its recovery by A. against C. and to 
be duly and diligently prosecuted; and also 
alleging that such action, although it had been 
commenced, had not been duly and diligently 
prosecuted ; ■ and praying for an order thar the 
ihoney deposited in the bank should be. paid to 
him.; A. demurred to the bill for want of equity ^ , 
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Dividend for the Otlier.]— -In order to induce the 
plaintiffs, bankers, to allow to W., one of their 
customers, an overdraft not exceeding SOOZ,, the 
defendant, who was himself a creditor of W, for 
l,000h secured b.y promissory note, signed an 
agreement by which he undertook that “the 
amount due to me shall not be recoverable until 
the amount due to you on the overdraft shall 
have been paid.” Plaintiffs thereupon allowed 
W. the said overdraft. W. executed a deed of 
assignment of all his property to trustees for the 
benefit of his creditors, and the plaintiff’s and 
the defendant both sent in their claims, which 
were admitted to the full amount. The trustees 
having announced a first dividend of 3,9. M, in 
the pound, plaintiffs claimed under the agree- 
ment to be paid the amount of dividend other- 
wise due to the defendant : — Held, that the 
plaintiffs were entitled to the money under the 
agreement, which had the effect of making the 
defendant a trustee for the plaintiffs of any 
money received by him out of W.’s estate, and 
that the plaintiffs had not lost their rights under 
the agreement by having come in under the deed 
of assignment. Berwich v. Jfattkeivs, 6Q L. 1\ 


%vould lie. But if there is an agreement between 
the party directing the payment and the party 
directed to pay it is not revocable, but becomes a 
trust : and a demurrer to a bill filed by a 


d, Orders Addressed by Creditor to lias 
Debtor or Depositee of Fund* 

Parol Communication to Debtor.] — Where, on 
a debt becoming payable, the creditor, by parol 
communication through a third perstm, desired 
the debtor, the <lefendaiitj to hold it in trust for 
the plaintiff, which he consentoil to do, an«l paid 


Trust for Accumulation — Trust for benefit of 
3fl[ortgagees.] — By a voluntaiy settlement 
certain freehold estates were settled, subject to 
the mortgages subsisting thereon, to the use of 
the settlor for life, with remainder to the use of 
trustees for oOO years, and subject thereto in 
.■strict settlement. And the trusts of the term 
were declared to be that the trustees should 
during the period of twenty-one years from the 
death of the settlor receive out of the rents of 
the estate the annual sum of 1,000^. and accumu- 
late it at compound interest, and should at the 
expiration of that period, or from time to time 
during that period, as they might think fit, apply i 
the accumulated fund in satisfaction of t he j 
moidgages then charged on the estate, and | 


trust. M' Fa (Idea v, JenliinH. 1 Hare, 458: 11 
L. J., Ch. 281 : 0 Jur. 501. Atlirmed on appeal, 
and trust, though voluntary, held binding i>ii 
creditor’s estate, 1 Ph. i5:-> : 12 L. J.. Ch, 140 ; 
7 Jur. 27. And see Wheat k'u v. Fun\ supra, 
col. 344. 

Beteutioa of Title Deeds by Donor.]— -A 

testator who had be.(jueathed two itgacles of 50/. 
and 200/., afterwards, in <*i‘der to avoid legacy 
duty, revoked the legacies, uiid verbally iii;- 
structed F., who owcil him 300/. secured "by a 
deposit of title deeds, to pay similar sinns to the 
legatees, adding that one of the donees was to 
“ hold the writings.” F, aecepta! ilm trant, but 
the deeds remainetl in t he custody <tf the donor *. — ■ 
Held, notwithstanding the rcteirtionof the deeds 
by the donor, that a vaiitl trust was effectually 
created in favour of the <bnees. Bar/wr 
38 L. J., Ch, M ; 13 H T, 25lk 

Direction by Holder of Promiisory Hote to Pay 
to Third Party.J—A testator, who had lent 3WI/. 
to S, on .his promisscay note, payabie on demand, 
directed him, after her <leath, to [lay the interest 
to her sister for life, ant! afterwards to tlividelhe 
principal among her sisteFs chihlrem which H, 
agi'eed to do. Blic died wit lioiit,,, having doiiiamletl 
payment of the note, ivhlch was found, 
celM, among her papers at her death :-*lieki, 
that as she had not parted with iier legal title to 


.Seven years after the death of the settlor the 
first tenant in tail in possession barred the entail 
and acquired the fee simple subject to the mort- 
.gages : and he then claimed the right to stop the 
accumulations and to receive the accumulated 
fund and the whole future rents of the estate : — 
Held, that the mortgagees were cestuis que trust 
^rnder the deed equally with the owner of the 
estate, and that he could not stop the accumula- 
tions or receive the accumulated fund without 
their consent. The doctrine of Garrard v. 
Lauderdale (2 Buss. & M. 451) does not apply 
to provisions for creditors which do 2 iot come 
into operation till after the death of the settlor. 
MtzgetaWs Settled Bstatee, In re, 57 L. J., Ch. 
,m ; 37 Ok B, 18| 57B. T. 706 j 36 W. E. 385— 
O^iA# And see JmeMhu v. MUis, 66 L. J*, Ch. 
mo-, pw] 1 Ch* m ; .76 k T, 187 J 45 W* B. 

U Postpone Ms 
■•!DeM to of Assignmwit’ 

by of M& 

'.‘■'V. vV'.‘ , , 


the money, the {tireetioii ihVi not create a inisi, 
Offpien, M re, MuBeek v, Siivmier, 45 L* Cli* 
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A cretlitor directeil his debtor to transfer the 
debt in tlie delator's books to tJie joint account 
of liimself. tlie cre< liter, and his wife, stating 
that he wished her to have it aftei’ bis death, and 
he cancelled the debtor's promissory note which 
ho held for the amount of the debt, and took a 
new one in the joint names of himself and his 
wife. The wife survived Held, that there had 
been a trust created in her favour, and that she 
was entitled as survivor to the note. Godlng v. 
God'UKL M Drew. 33 . j. 


not a banker, but who had mojieys of hers in his 
hands), in favour of her ^langliter -Jane, his wife. 
Afterwarils she told liim to hold tlie monew in 
trust for Jane during her life, and afterwards 
for the children of Jane. The lady died shratly 
afterwards, and the money was claimed on bcUaif 
of the wife and children. : — Held, that the objects 
of the gifts were not suthciontly ascertained, and 
that the 500^. must be trcate<l as as.sets of the 
deceased. Kmihea \ . Stuhh. 11 Jin*, (x.s.) iH3 : 
13 L, T. 492. ' 

Where a son had in his possession irioiteys 
belonging’ to his mother, and she. in .lier .hist 
illness, drew an order upon the son in favour 
of his wife and retained it in her custody, but 
subsequently handed ir to liiin arul directed 
him to invest the amount for the benefit ot 
his wife and children, and the son, after tlie 
mother's death, made the investment in the 
joint names of himself and his wife: — Held, 
that a valid trust was constiruted by the mother 
in favour of the son’s wife and children. 
Roherts v. Roberts, 12 Jur. fks.S.) 971 ; 15 L. T, 
260 ; 15 W. R. 117. 


Cheque with Verbal Directions.] — Where the 
testatrix, having by will given to the defendant 
a legacy of lOOZ.. afrorwards gave a checpie on 
her 'bankers in favour of J. 6. for loOZ., with 
verbal dirvctioijs to apply so much of it as, with 
the legacy, would purchase a share in a railway 
company, which slie wished to give instead of 
the legacy, but that she did mh wish to alter her 
will ; afterwards the amount of the cheque was 
credited to J, C., and the account of the testatrix 
was therel'jy overdrawn to that amount ; in a 
suit for administration : — Held, that no trust 
was created by the transaction in favour of the 
legatee in the sura of 15U7 Ilrgbos v. Stubbs, 
1 Hare. 476 ; (5 Jur. 831. 


Engagement by Mortgagee to Relinquish 
Mortgage at Death,] — ^Letters by a mortgagee 
to defendants beneficially interested in the equity 
of redemption, promising that her executors 
should cancel the mortgage, and containing 
words of gift Held, to be no defence to a suit 
of foreclosure by the executors of th(‘ mortgagee. 
Seales v. Maude, 6 De G. M. k G. 43 ; 25 L. J., 
Ch. 433 ; 1 .Jur. (N.B.) 1147 ; 3 W. R. 527. 

A., being legatee of a residue in trust for his 
daughters, mixed up with it 1,1 (hiL of his own, 
and, upon an account l)eing rendered to his 
daughters, directed his solicitors in writing to 
include such 1,000/. as parr of the trust fund : — 
Held, that a tru'?t was created as to tiie 1,000/. 
Thorp Owen, 5 Beav. 224 ; 11 L. J., Ch. 129. 

See also Assig-X3Ie^'t (Equit.umj*; Assign- 
ment), 


Memorandum signed by Creditor and directed 
to Debtor.] — A creditor hr memorandum in 
writing, Avithout power of revocation, directed 
her debtor to pay [)art of his debt by instal- 
ments to herself, and to invest part of the 
residue, by like instalments, for the benefit of 
certain volunteers, patmble to them after her 
decease. By a second memorandum the creditor 
directetl her deht(jr to continue the payment of 
the debt, hy similar instalments to herself, and 
not to ncenniulate any poi’tion of it for the 
cestuis quo Trust. .Both memorandums were 
written lyv the debtor, and signed by the creditor, 
without notice to the cestuis que trust, and part 
of the residue settled by the first memorandum 
was paid to the creditor by the debtor according 
to the directions o.n the second memorandum : — 
Held, that the first memorandum constituted a 
complete <lcclararion of trust in favour of the 
cestuis que trust, and was irrevocable by the 
settlor. PatersoH' v. 11 Hare, 88 ; 22 

L. J., Ch. 882: 17 Jur. 298. *' 



Agreement to Execute Settlement on Fntnrt 
Event.] — Where a fadier, being the heir hI’ a 
lunatic, who might be iialiiewi rii make a 
position of his estate Injurious ro liiiii. was in 
embarrassed eirciunsUinces* ami iiieu|n'ible of 
bearing the expenses t'*l; suing out a c^onimbsioro 
_agreed. iu eousideration of iris smi's prosetmtliig 
'It, that ill the event <>! the lunacy Wing estaW 
llshed, niul the estate clescenclitig* iinlo Jiim, he 
would execute asctflement in lavoUf of life son 
and isHuta regmrd Iwlng had to tiie ages ami 
relatiTe situation i4' the parties, aial ' to the 
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reciting that S., the husband, had before mar- 
rinere agreed to settle l.OOOZ., and had I'laid that 
sum to'G., G. covenanted that he would stand 
possessed of the money upon trust, with the 
approbation of S., to invest it in the names of S. 
and G., and trusts were declared of the fund for 
the benefit of the husband and wife successively 
for life, with remainder to the children of tlie 
marriage. By the same deed S. covenanted with 
G. to pay to him a further sum of l.OOOZ. to be 
held u])on the same trusts as the first-mentioned 
1,OOOZ.’ Neitlier of the two suras was, in fact, 
ever paid. S. survived his wife, and died in 
'I8(iS. In a suit instituted for the administration 
of the estate of S. the children of the marriage 
claimed to rank as creditors for both sums : — 
Held, that, as to the first-mentioned sum, S. had 
constituted himself a trustee of the settlement, 
and that his estate was liable for the amount ; 
but that the claim to the other sum rested upon 
a mere legal obligation which Avas barred by the 
statute of limitations. Stone y. Stone, 39 L. J., 
Ch. 196; L. li. 5 Ch. 74; 22 L. T. 182; 18 
W. E 225. 


Voluntary Contract in Favour of Mother and 
Children.] — A voluntaiy contract in favour of a 
mother and her children : — Held, to lie executory 
only as related to the children, and executed as 
to the motl'ier, and therefore enforced for the 
benefit of the mother absolutely. J^urroioi v. 
Greenimod, 4 Y. & C. 251. 

By the contract for sale it was agreed that 
600/., part of the purchase-money, should be 
paid after the vendor’s death to such uses as 
she should direct for the benefit of J. B. and her 
children. By the conveyance that sum Avas 
made payable to the executors, &c., of the 
vendor, or as she should appoint by her Avill ; 
she appointed it to J. B. absolutely : — Held, 
that the settlement, being executory only as to 
the children, could not be enforced, and that J. B. 
took absolutely. 11). 


haAu'n" given an A'' direction ns to the application 
of the annuity. By his Avill he appointed his 
AvidoAv his universal legatee and sole executrix. 
He died insolvent, and an action Avnsbronght by 
a creditor to administei’ his estate : — Held, that 
the animitA’' did not form part of the testators 
estate, biit^that by the articles a trust of it Avas 
created in fav’our of the widoAAgand that she Avas 
entitled to it free from the claims of the testa- 
tor’s creditors. FlaceJl, In re. Murray v. I hi- 
■veil, 53 L. J., Ch. 185 : 25 Ch. D. 89 ; 49 L. T. 
690 ; 32 W. E. 102— C. A. 


Covenant to Transfer Money to Natural 
Daughters. ]--A father. avIio had four natural 
daughters and a legitimate son, entered into an 
agreement Avitli his son, evidenced by certain 
deeds, Avhereby the father covenanted to transfer 
the sum of 20,000/. to a trustee, for the benefit 
of his four natural daughters, and the son 
coAmnanted to ]>ay the debts of the fntlier. 
The son paid some of the father’s debts, and 
died before the co^-enant on the parr of the 
father Avas performed, having by liis Avill 
given the whole of his property to his father, 
who became the son's personal representative. 
A demniTer to a bill filed by one of the natural 
daughters, and p,rayirig to 'have the agreement 
executed against the estates of the father and 
son , Avas alio wed . C \ H y ea r v. Mu ly ra ve ( /, h u n t cas*), 
2 Keen, 87 ; 5 L. J., Ch. 335. 


Covenant to Pay Annuity for Benefit of Widow 
of Deceased Partner.] — Articles of partnership 
betAveen tAvo solicitors pro Added that the partner- 
ship should be for the term of ten years from the 
Ist of Ma-y, 1875, if both the partners should so 
long liA-e. The partnership Avas also made deter- 
minable by notice. There Avas a further provision 
that from the determination of the partnership 
the retiring partner, his executors or adminis- 
trators, or the executors or administrators of the 
deceased partner, should be entitled to receive ' 
out of the net profits of the partnership business, 
during so much (if any) of the term of five years : 
from the 1st of May, 1880, as should remain after i 
the determination of the }>artnerslhp, the A^eaiiy , 
sum of 350/., and during so much (if any) of the ' 
term of five years from the 1st of May,"l885, as ! 
either the rk-lring partner, or a widow of the ' 
retiring or deceased partner, should be living, | 
the yearly sum of 250/., any sum Avhicli might ‘ 
under this provision for the time being b(?conie ■ 
payable to the executors or administrators of a i 
deceased partner to be applied in such manner 
as such partner should by deed or will direct for ■ 
the benefit of his widow and children, au<l in . 

direction to foe paid to such . 

'• widow,' If her own benefit. It was ; 

furihet, groyidep that the annuity should, so far ; 

'Slight hi, be wistilntecl a charge on | 
-the of the part- 1 


Covenant to Surrender Copyholds.] — By a 

voluntary settlement the settlor assigned a mort- 
gage, and purported to convey copyhokls ; he 
also covenanted for quiet enjoyment and for 
further assurance. He died Avirhoiit having 
surrendered the copyholds : — Held, ihat rljc 
court would not render its assisranee tij cempel 
the A'olnntaiT settlement to be perfected 1. iuy 
V. Ware, 22 Beav. 1S4. 

It has long been setliod tha? tla- irusu'e*^ and 
cestnis qiie trust under a A'olnnrata Matltauint 
cannot compel the settlor to perfoi'm any fun her 
act than he has already done, to render >ueh a 
settlement operative. Iln 

A father having, by a A'uluntars -eft leiuenr, 
conveyed certain freehold, and taiVt-naiued to 
surrender certain copyhold, estates to in 

trust for the benefit ctf his uaugluors. aficrwanis 
devised part of the <ame estates to hi- widMW. 
AA’ho, after his <leath, was admin'ed lo -tano 
the copyholds. A suit lusving lieen in-tftutedl by 
the daughters to have the frusrs uf the set r le- 
nient carried into effect ami to compel the w.Moav 
to surrender the copyholds to which >ho hud bcmi 
admitted, a fKcree aa'us mrule for carrying Itdo 
effect the trusts, as far as they lelaied ic* rlie 
freeholds, the plaintiffs title to idu’m being com- 
plete: but as to the copyhohfe. the b:ii \v:m 
dismissed with costs. Jelferyu v. J#grmv/.v, Gr. & 
Ph. 138. 
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benefits secured by the issuinG'of the commission, 
there was some, and not very inade(jnate con- 
sideration. Pr.rs.^p V. Prn\s‘f‘.'' 7 Cl. k. F. 279; 
AVest, 110 ; 4- Jur. :-5:)S— H. L.' (Ir.) 

Agreement parol by a feme whilst sole, that if 
she died without issue, she would leave her heir- 
at-law the laud or 500Z. A.u’reemeiit decreed to 
be executed. (-r<)Uniere v. PattUon, 1 A’ern. 48. 
And sec Maynard v. Mtmdy, 1 Ch. Eep. 233, 
where such an agreement, after an estate tail, 
was decreed. 

False Eecxtal of Payment of Money to 
Trustee — Promise to Trustee to Pay.] — A 
trustee executed a settlement declaring trusts of 
2,00(JZ. belonging to tlie settlor (a married 
woman), which sum was thereby untruly recited 
to be in his hands, upon the faith of a promise 
by her to ]'»ay to him the sum out of her separate 
estate. The sum was never paid .-—Held, that 
neither the trustee of the settlement, nor a 
volunteer under it, could enforce the promise. 
Marler v. Tcmimas, 43 L. J., Oh. 73 ; L. E. 17 
Eq. 8. , 

Promise by Executor to Pay Legacy of In- 
creased Amount,]— A testator bequeathed 2, OOOZ. 
on certain trusts, and he empowered his executor, 
who was also his residuary legatee, to retain the 
amount in his hands uninvested, he paying 
interest thereon. After his death, the executor 
being satisfied that the testator intended to 
bequeath 3,OOOZ. and not 2,000Z., promised to 
make it up to 3,00U/. ; he made no investment, 
but continued to pay interest on the 3,000Z. to 
his death : — Held, that there was a complete 
voluntary trust as to the additional 1,000Z. which 
the court would enforce. Gee v. Liddell^ 35 
Beav. 621. 

Covenant to Settle future Property if of a 
certain Value.] — A covenaut by a settlor to 
transfer, convey, and assure property (if any) 
which he might thereafter acquire, if of a certain 
value, does not amount cither to an imperfect 
declaration of trust, or to an incomplete assign- 
ment of the property (if any) which afterwards 
came to be acquired, upon which a court of 
equity will o])erate. Wllhhmn Y, W'iWtntson, 
4 Jur. (N.s.) 47. 

A., by a post-nuptial settlement, in considera- 
tion of natural love and affection, and for 
divers other good causes and considerations, 
covenanted to transfer, and convey, and assure 
nil property to which he might thereafter 
become entitled " at any time or times, by 
gift, descent, succession, or otherwise, from or 
tiuTiUgli ids niotheiv’ if of a certain amount in 
valae at any one time, to trustees upon the 
trusts of the settlement. Ax the date of the 
settlement he was entitled to interests in 
remainder, subject to his mother’s life interest. 
Afterwards he 'be<amie entitletl in reversion to 
another fund, subject to a life interest given 
to his mother; and. lastly, his mother died, 
leaying him property by will ; — Held, that none 
of all these funds were in equity affected by the 
trusts of the settlement by virtue of the 
covenaut. Ih, 

It is immaterial by what form of conveyanc- 
ing, whether by assignment, declaration, &;c., the 
e{|uity t>f a fund be conveyed. Any of such 
modes, if everything be <ione that can be done, 
and. if the intention be clear, will convey the 
e<iui table iutere-st in the fund. But a covenant 


to convey the fund in a certnin coTiii.Mgmiey will 
not, whatever contingency arises, hi* iuld ro 
amoiMitto a eon veyanceof the e([iiitab[e right. iA 

Agreement to Execute a future Settlement.] 
— A. B. and C. B. were married at AlalbL 
Shortly after their marriage a paper was -.erit 
out from England by the advisers uf C. !)., !he 
wife, landed as ‘‘ proposals for a -(.-rtiemenr upon 
the intended marriage of A. B. anJ 0. it.” and 
containing certain terms i'i|ion whieli C. i>.'s 
fortune was to be settletl: amongst others, that 
if no child of the marriage, the pi’operty tri be 
disposed of by C. D. hr will : if mMliqiudtiori 
by her will, to go to her next-of-kin. This jiapyr 
was signed by A. B. jind C. It, but nothing 
further done by way of settlemcnr. Siton after 
the marriage G, D. died into-.ta{e, witliout haviiiig 
had a child: — Held, that A. B.. whn had taken 
out administration to C. D.,and possessed him- 
seE of her property, in which was included a 
reversionary interest, was entitled to it fur his 
own benefit, no declaration of trust in favour of 
the next-of-kin having been creatcJ by this 
agreement to execute a future instrument. Paa:- 
nall V. Andenon^ 4 AV, E, 4U7. 

Promise to give and devise among Brothers 
and Sisters.] — A., having nine childivn. by his 
will gave all his property to one of them, wlio, at 
the funeral, said he would divi*le the property 
equally between his brothers and sisters a,nd him- 
self, and that the whole sliould be sold, vliat it 
might not be said he had taken any moi‘e trmn 
the others. He siibse(juently acted in respect of 
a portion of the property according to the inten- 
tion thus expressed ; and with the nssent the 
other children, and at. a vaiiiation approved by 
them, he became the purcha-er of a house and 
premises, part of the estate : — He^ld. with regard 
to the property which remained undivided, that 
the expressions of the devisee were no mon*. tiia,u 
a promise to give ami devise it amongst the 
brothers and sisters, and that as to such yn'ornise 
it was nudum pactum, and did not rnnount to a 
deGlaration of trust in their favour. IPpjde v. 
Cm'les, 11 Hare, 183. 

Voluntary Conveyance — Subsequent Acts — 
Valuable Consideration.] — A. devised his real 
estate to trustees to the use of his wife for lilv, 
with remainder to his son for life, u'ith re- 
mainders over. A. afterwanls gave the H. estate 
to his son, and signed a ineinorundLim tVJIows: 

“ H., together, with my other freehold esi ites, 
are left in my will to my wife ; but it is her 
wish, and I hereVw join in presenting the san.e to 
our son for the purpose of furnishiisg liiui witli a 
dwelling-house.” The son took pnssessiou (nf the 
H. estate, and with the approliation of his father 
expended money on the erection of a (Iwc-iling- 
house thereon. Upon his death : — Held, that 
the son was entitled to have a conveyance to 
himself of the fee simple of tlie H. estate. 
Pillwyn V. Zhwellyu, 4 Be O. F. k J. .517 ; 31 
L. J., Ch. 658 ; 10 W. E. 742. 

Verbal Promise to Leave Property by Will.] — 
An intestate induced a woman to serve him as 
his housekeeper without wages for many years, 
and to give up other prospects of establishment 
in life by a verbal promise to make a will leaving 
her a life estate in land, and afterwards signed a 
will, not duly attested, by which he left her the 
life estate Held, that there was no contract, 
and that even if there had been, and although 

12—2 ■ 



atjce was not n revocable appuintraeiit, but i a..,, i ' ,• . '7 .. -'i '*- } '' 

creaied the rektion of tnislee and cestui quo ' l U , i " 

trust between the trustee and the beuelldaiks ^ ■:^' 

V* Minting, es.L. J.^.Q. B, 554 ; [iHhT] 2 ; ' Assigament with Bower of Attorney tcTnistWi 
f f|: J4^1\742-; 45 W. E.577 ; 4 Maasoii, I to receive Mortgage and other 

■_ V _ ' j voluntary deed, |»iirpn?l 111:4 f*> inoii^JUfo 

'-W. Vf ''ai. nionejH, nofe?? of hand, aiirl luntobolil oHvoih 

: i-^Pfieo-mve; ’ to-v^stee®,] — ^\?liere, j nppa eeidain trusts, whit a powia* of atioriiov la 

a eltw de- trusteeH;— Hdd. to bo unlitl. w l/iku* 

1 1 ';?- ^ J"'-- o--) «.« : 4 'v. h. 
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die woman had wholly performed her pait by 
serving till the intestate’s deatli without wages, 
yet her service was not unequivocally and in its 
(Avn nature referalde to any contract, and was 
not. such a part performance as to t:ake the case 
out of the ojjcration of the (Statute of Frauds, s. 4; 
and that she could not maintain an action 
against the heir for a declaration that she was 
entitled to a life estate in the land. Lojfns v. 
Maw (infra) disapproved. ^laddUon v. Aiders 
mm. 52 L. J,, Q. B. 757 ; 8 App. Cas., 467 ; 49 
L. T. 303 ; 81 W. It. 820— H. L. (E.) ; 

Whej’C a testator in advanced years and ill- i 
lioaltJi induced his niece to reside with him as 
his housekeeper on the verbal representation 
tliat he would leave her ])roperty by his will, 
which lie accordingly caused to be prepared and 
executed, but subsefiueutly by a codicil revoked, 
the court directed the trusts of the will to be 
peidVuTued. Xc/^-vv. Maicu 3 Gi jf. 592 : 32 L. J., 
Ch. 40 ; 8 Jur. (X.S.) 607 : 6 L. T. 346 ; 10 
W, R. .513. 

A gift made by a revocalile instrument in 
pursuance of a verbal representation, whereby 
the donee is intiuenced, and on tlie faith of which 
he confers a henetit on the donor, becomes : 


of a power, the limitation and conveyance were 
to the trustees, tlieir executors, administrators, 
and assigns, omitting the w'ord '■* lieirs ' : — Held, 
that the^real estritewas jm|.)resscd with the trust, 
and the court <ieclared tlie heir-at-law of the 
settlor a trustee for the cestui quo trust. Bllrow 
Y. Bone. 3 Giff. 533 ; 31 L. J., Ch. 417 ; 8, Jur. 
(N.s.) 276 ; 6 L. T. 71 ; 10 W, E. 437. 


irre vocable. Ih. 

See also SPECIFIC Performance. 


f. Assig’nnient or Settlement by Legal 
Owner by Deed. 


Scotch Bisposition— Rents Accriiing^ before 
Vesting.] — G., by trust deed, disponed his lands 
at his death to trustees, to convey to his'tirst and 
other sons ill succession, and tiie lieirs male of their 
bodies respectively, and in default of such issue 
to the first son of either of his dangliters, who 
should first attain the age of twenty-one years, 
and his heirs ; but in case his daughters slionid 
both die, and have no such son of eitlier uf them, 
to convey to G. and E.. his nephews. The residue 
of his real estate ht^ gjae to the same trustees to 
sell, for the use of his daughters ; and lie assigned 
and disponed to the same trustees, for the use of 
his heirs and substitutes, &c„ in the order in the 
deed mentioned, the charters, &c., and rent<, “tbr 
now and all time coming'’: — Pleld. that riie 
j rents accruing between the death the dis»->oiier, 

I and the event on which the lands were to vest 
j in a son of the daughter, lielonged not to the 
j daughters as heirs })ortioner.s. nor as disponoil ti> 

! them rauler the I'esidiiary clause of the deeti, but 
I were to bo lield in trust for the jiarties who 
• should become entitled under the di^jxjsirions of 


the deed. Graham v. Temper. 3 PJigh (N.s.) 881 
Voluntary Beed.] — Yolimtary deeds good i — H. L. (Sc.) 

against representatives, if they amount to a I _ . ' ^ _ . a, - 

® |, Promissory 27otes not Endorsed.j— \\ here' an, 

I instiaiment is in form a com piete and a n ' iiiiinetliai'i^e 
I assi.gnmei'it,'a.nd of such a nature a5l:i::og'jve;i:‘l:iea'is- 


Att.-Gen. v. 


complete conveyance or transfer. 

Whoncood, 1 Vcs. Sen. 535. 

The court, in order to give eifect to voluntary 
settlements, requires, where the settlor is the 
legal owner, everything to have been done which 
is requisite to transfer die legal ownership ; and 
where he i.s the equitable owner, clear and dis- 
tinct evidence of a tlcelaration of trust in favour 
of the donee. Benfletj v. Maehaij, 15 Beav. 12. 


sigiiee a right as lietwern him and the 
take or receive the pivqiorty eornpri'oil in it ] 
seiitly. ir will, aliln-uigh vnluniary. be-upp 
equity, and considered la a pi-rr'cet docl-r-; 
trust of such cu‘ tlie propeiiya- n'O'-unr ; 
at law. B'iehard.'tenY. liUmurdmiit. 8*‘> L. 

653 : jj. E. 8 Eq. 6si5 : 15 "W . E. 6no. 

,E.,' by a voltmtary. deed, in: , 1858, .'''iissigiW 
certain,'' specific '. p'roperfcr, jind '•■a:iro:idieie'dm 
])er>onal e'^tar-'. whatstxo i*r an-. ’vhco-'Jin-v 
lier, E., tt» E. absnlut uiy ” : an. I appt-inre'i 
his executors, tuhni!.ns!’i’a!.T<rs, aru.l as, sign 
attorney and art* -rm-v> nu iac' name, bin n 


Voluntary Conveyance and Deposit of Shares 
to Replace Trust Funds — Revocable Mandate.] 

— A debtor, two days before his bankruptcy, 
with a view to shieh.l and exonerate himself 

from liability in respect u£ oerraiu b.oachos -f , attorney an, I at!,.. -u. ^s n nani,'. ;.,n n.r-in,’ 
trust cxecpea.acoiiveyanceotoertmn real estate 

of .vhpi he trass, .leaner in lee to a tra,st,.e | , n.l an'i .-x.,.,.-, „:i 

upon trust to raise and apply the same ; 

m nmkmg goou the breaches „t (rust ot .lerivim. , a,, lall lon.-tii of n.e a-;,-.,., n-.' .V 

tvhieii he was gulty m respeh ot trust estates ,-,f ,j,„ I., i ,) 

mentumcl m the sd,o,h,le t,> the ,iee,l. 'I hj , ,, 

p>,,\\ei' t,( the . repaymoiii of advano,.- niado i'V iii-;.. 'i in 

we're not spt.'ciiiculiy meniimied In thi* liei/d* 


conveyance, which contained a power to 
trustee to appoint new trustees, and cliarged the 
premises with the 4,20(i/. directed to be'^raised, 
was made without any pressure being put upon 
' Hie debtor either by his co-t;ri:istees' or by the 
Gmstuis que trust, and without comnHmicat.itiu 
with either of them Held, that the convey- 
ance wa.s not a revocable apptjiiitment 
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Aliter. lii ca>;6s where there is no actna,! assign- 
ment by deed, and iiu sulticicnt declaration'' of 
trust. Ih. 

To Transfer Bank Shares. i — M. executed 
a vobiiitary deed },>nrportiug to assisTi fifty of his 
shares in a l^ank to L., to be held’bT him upon 
certain trusts for rlie beiieht of tlie idaintiffs. 
The shares were transferable only by an entrv 
in the books of the bank : imit no such tmnsfoV 
was ever made. L. lield at the time a general 
p(.iyv'cr r.f attorney ant lio rising him to nnnsfor 
shares, and ,M., after the execution of the 
set tlenicnt, gave him a fiu'ther power of attorney, 
anti lorising him to receive the dividends on his 
shares in the Imnk. it. lived tliree Tears after 
theexeention of the deed, (hiring which period 
the dividends on the slinrcs were leceived by L., 
and remitted by him to the plaintiffs, sometimes 
directly, and sometimes through M. —Held, 
that it was not the intention of the settlor to 
constitute himself a trustee of the shares, but to 
■vest the trust in L. : there was no valid trust of 
the shares civgited in the settlor. Jfilnuj v. LonL 
4 De G. F. ck J. 2i;4 ; HI L. J.. Oh. 798 : 8 Jiir 
(X.s.) sob ; 7 L. T. 178. 

Hold, also, tliat no valid trust of the shai’os 
was created ni L. : foi’ although he lield a }K)wer 
of attorney under which he "might have vested 
the shares in liim-clf. he did not" do so, and tvas 
not bound to do so vrithoiit directions from tlie 
settlor, since he held the power only as agent for 
the settlor, and that, therefore, the "disposition of 
the shares failed, as being an imperfect voluntaJT 
gift. 

Agreement by Deed to set a,part Profits to 
answer Annuity. ]-~A testator by iiis will gave 
liis property in a certain nowsjiaper in trustA'JUt 
of the residue of the prolits tliereof to pay an 
annuity to his daughter for life. By a deed, to 
which the daughter was not a party, made upon 
the inti’crduction of a new })artrier, it was agreed 
that a certain, proportion of the profits shotild be ! 
annually set a]jai‘t with a view to forming a 
capital fund of l.iJOOZ. for the purpose of answer- 
ing the said annuity, whorebj* the partnership 
])ro](criy would be cleared of the same: and 
certain sums were so set apart accordingly : — 
Held, that the 1 ‘eiationship of trustee and cestui 
o;uc trust was cieated l.>y the deed, and that the 
daughter was entitleil to the l.OOuZ. Jhirton y. 

2 Jur. (X.s.) 224 : 4 IV. E. 271. 

Beclaration of Trust of Lease by Bankrupt.] — 
A len.-’O was granted to W., who afterwards coni- 
niitted an act of. bankruptcy, and then executed 
a died, elating that bis name had been used in 
lln.‘ Icasu in trust for .U., and declaring a trust 
accordingly : a bill was hied on behalf of the 
erodinas of \V. under ilie commission, claiming 
the lotHc as part of bis estate; and the court 
directed an issue to 1 ry whether W.’s name was 
UM'd in iho. Icanr as a trustee for 11. : — Held, that 
ihc i>sue was properly direct erl. The jury having 
fuiuid a verdict in tlie atlirmative Held, that 
tht.‘ deciaral ai of trust was valid, though executed 
after bankrapicy, and that the lease did not pass 
to Wds assigni'CH. v. 5 Russ. 258 ; 

7 h, J, Ch. 2 ; 2h R. E. 17. , AtRimmg 

2 Sira, i S, H4fi ; 3 .L. J. (O.a) Oh.. 220. . 

Ass%a.mettl « Appreheasioa of Bonvlctios.}— 
.A. iH'Ing in prison on a diarge of felony, in order 
o »TOkl n Corfeiture o! his property in th^ event 


of a, convietitui: executed a voioritafy deed, 
assigning his per'-’mial cstaic to ft. hi- hrnd.f-*, 
nbsoliitely. He was tried, fotunl nc*t guilty, on 
the ground of insanity, and onicred be iiu- 
prisoned as a liiimtic during her majesty's 
}»3ea'-ure : — Held, that the deed. bi*b.e 
considemtion. and ).“xe<mted by an in-ma: *!ei'-(in, 
under a misappre.hension, was inoj.H.Tat ' ve. and 
that lb’s rcj)nfscD.tativ(js took not h ing muJur ii. 

v, (i'llJ, 41 L. A, L'ii. T.lil : b, lb Ih K.:. 
485 ;21 )'h T. 14 :20 Wb lb M57 ; -ri. 

Assignment of Policy by Hiisbanrl to Wife. : — 

I in an nednn by the a..— iraieu- >4 ;i. p'uicy of iilV‘ 

I insurance to recowa- da* animnn in-tuvil. ihe 
I statement of defeneo alleged lhaf the plmmifi' 

I was, at the date of tiio a.'-‘'ie’iime!a, the wife of 
i the assignor, and it s^t out the as.>ignnienr In 
I terms, vi;^. a deed pnil, wlanvEy (he a'"'igiiMi* 
i (the deceased upon who'-e lifeiiiCiMlicy !nad bi'cn 
! eficcted) iu consideratiun of love ar.d aih;(‘tinii, 

; and in order to make a provision for liis wife (the 
j plaintifi;) after iii^ death, a>siguc<! the policy Uj 
I the plaintilT, iier cxecmm-s. administrators .and 
j assigns. The personal represemturive (?f tlm de- 
ceased assignor was not made u party to the 
I a,ctiori ; — Held, ujioii deniuiTcr to rim statement 
! of defence, tliat the deed poll being inojierative 
i as an assignment between Imsband and ndfe. and 
; no trust iu favour of the plain till having bec.-n 
' created eitlicr by interposition nf a trustee or 
i by declaration of trust, the plaint ilr was not en- 
titled to maintain the action. J/cc/.-, v. Kefth- 
icrV (1 Hare, 454), Jl'droif v. Lu'd (snnra). ond 
IMunls v. "(L. U. lU lap il), 

followed and applied. Idtthhdeij v. JJftddt/t// 
(infra) distinguished. v. A!}'mufe Br'dhdt 

(unl luireiqn jjfo and Fb'e ('omptrmj. 

8 Ir. L. IL UiK 

Grant of Freeholds to Wife.] — A., being seised 
In fee of a lioiise, (‘xocured a deed poll wdmrebj 
he voIimtariLy granted it to his with as her s<»3e 
and absolute property for ever : — Held, that tliis 
was an imperfeet volimtary gift, and that th(^ 
relation of trustee and cestui (jiic trust h.ad not 
thereby been civuti'd. tint! tlrat a court of equity 
would not interfere to assist either i-'arry. P/dre 
V. Price, 14 Beav.5h8 : 21 L. J.. Ch. 58. Affirmed, 

1 De G. M. .k Cb HUS. 

I Assignment of Leaseholds by Husband to Wife 
' “as her separate Estate,”] — A husband, lieing 
about to leave Eiigkmd for a residence in India, 
executed an assignment by deed tc* his 'wife, 
who was to remain in Engkind, of a lea^eb()ki 
dwelling-house, “to hold the same unto” rlie 
wife, “her executors, administmiors and assigns, 
as her separate estate.** Eo trustees were ap- 
pointed; the husband and wife being the only 
parties to the deed. The title fleeds were allowed 
to remain in the possession of the wife : — Held, 
that the deed of assignment operated as a valal 
declaration of trust in favoiu' of the wife. Ih.fi 
v. Ilaivks, 49 L. J., Gh, 579 ; IH Ch. I). 822; 42 
L. T. 622 ; 28 W. E. 650. 

The wife, having parted with possession of the 
deeds (aU but the assignment) to an agent, in 
order to raise a sum of 200Z. tiiein for the 
wife, ahd having asked for a return of the deeds 
without success, the agent, by forging the name 
of the . husband to a mortgage deed ami other 
instruments, raised a sum of 1,200L which he 
appropriated to his own use : — Held, that there 
was no negligence on the \>art of the wife so as 



clamg that, should the American court deciare 
hlni .ehlitW i|i 'coase^iuence to all or a larger 
portion. ol the property, he would not insist on 
his full 'daik, 'fint 'consented to accept' an equal 
diksioh 'With tfoo' other 'next of hin, and he 
ther#y anthoritj to and 0* to give full 
^eci^lo his< B, md O*, on receipt i 


to bar lier title to relief against the mortgagees. 

Ib. 

lb by a deed poll, after reciting his intention 
to settle certain freehold and ieasehold groinid 
rents u})on his wife, continued as follows : — “ 1 
df> hereby settle, assign, transfer, and set over 
unto her* my said wife, as though she were <a 
single woman,” the said property : — Held, that 
tluiugh the deed purporting to be an assign- 
ment from husband to wife was^invalid as an 
assignment, yet it contained a sufficient declara- 
tion" of tnist'in favour of t^e wife : and she was 
declai'ed entitled to the property absolutely. 
JJfffhle/ey v. IJadddei/, 48 L. J., Ch. o6 ; 9 Ch. H. 
118 : 88* L. T. OOb : 26 W. E. SoU. 

And see dMatr, In rf\ Breton v. 

Woollveni, K) L. J., Oh. 869 ; 17 Ch. D. 416 : 44 
L. T. 887 ; 29 W. E. 777, ante, col. 389. 

Appointment by Deeds of Eeceiver and 
Trustee.] — Sir 3. B. grunted to six pcj-sojjs annui- 
ties. payable out of his life interest in an estate. 
He then executed a deed, called a receivership 
deed, to which the six aiuiuitants and B. and E. 
were paidies, by which he appointed B. and E. 
receivers of tlie rents ; and it was declared that 
they sljoiild hold the rents in trust to pay the aii- 
iiLiities, and then to jjay the surplus to Sir G-. B. 
or his assigns. The receivers accepted the trust. 
By another deed Sir CO B. conveyed his life estate 
to a trustee on trusts for securing the six annui- 
ties, and subject thereto in. trust for himself. He 
afterwards granted annuities to three other : 
persons, and by a deed called a deed of direction, j 
to which the "three annuitants were parties, he j 
directed the receivers and the trustee to pay the ; 
three annuitants out of the rents. Notice of | 
tliis deed was immediately served on the receivers ; 
and thcti’ustee : — Held, that the deed of direction i 
made the receivers and the trustee express trus- 


of this instrument, suiiered the American court 
to make a decree in favour of A. A. subsequently 
revoked the instrument Ifeld, that the instru- 
ment. irrespective of any question of considera- 
tion, o[)Ci'atcd as a completely constituted and 
valid declaration of trust in favour of all the 
next of kin, irrevocable by A. Jf/ller v. Il/rri- 
Ir. E. 5 Eq. 824. 

Held, also, that if it v/as merely to be looked 
upon as a promise or unfulfilled intention, it 
was clotlied with valuable consideration, and 
was binding. Ib. 

Assignment of Stock and Cash.] — P., in April, 
1887, bequeathed the resithie of .his estate tti 
trustees, to sell and convert tlie same, arid to 
stand possessed thereof in trust for liis daughters 
C., J., and E., in equal shares, as tenants iii 
common, for their sole and separate use. On the 
3.1st July following P. executed an indenture, 
whereby he assigned to trustees all his estates, 
except such part as had been devised, sleek 
standing in his name, and cash in the hands of 
bankers^ upon trust, after his decease, to settle 
the same for the benefit of his daughters, C*.. J.. 
and E., during their .lives, in equal shares, tov 
tlieir separate use, and without jiower of antici- 
j.iation ; and after the decease of each, for tlie 
benefit of her chiidi'cn, but subject to trusts in 
the nature of cross remainders between C., J,, 
and E., and their respective child or children, in 
case they or either of them should die without 
leaving any child who should, attain a vested. 
intereiJt. .L\ died on the 12th .August. 1887,^ai 
which time the consols wore stamling in his 
name, and the balance in the hands nf the 
bankers amounted to more rliaii the sum 
mentioned Ire him. On petition preseiiioil by 
E., praying tliar it .might be lieelared iha! tlie 
consols "anci easli were imr validly settliA l>s' 


tees for the three ammitauts, .subject to the rights ' the deed of 188)7 : — Held, thm^ the trusm i pt* 


of the six annuitants. KnUfbt v. Bowyer, 2 De G. 
& J. 421 : 27 L. J., Ch. 520 ; 4 Jur. (i.s.) 569 ; 6 
\V. E. 565. 

Deed of Pamily Arrangement.] — A person 
died intestate in America, leaving real and 
personal estate in Now York. At a meeting of 
the next of kii,i in Irelaml, one of them, A., who 
wa.sa naturalised American citizen, asserted that, 
as such, he was by the law of New York entitled, 
to the whole of the produce of the real estate. 
This was disputed by the others ; and an agree- 
ment was entered into l.)y A., that if they would 
eoiitrilmte to the expense of sending B. and C. to 
America to recover the property, he would re- 
^ Ihiquish his exclusive claim ami allow it to be 
dividend equally. The. othoi-s did contribute, 
and B. and 0. went to America,, where a suit was 
})ending in relation to the ju’operty, B., who 
was himself oxie of the next of kin, wrote to 
A., saying that if be entertained his notion as 
to his exclusive claim, he, B,, would have the, 
ease tried but asking him if he still adhered to | 
the original arrangement, to have a proper deed 
sent out to B, and C. Thereupon A. executed a 
. deed reciting the pendency of the American suit, 
k’' , and his being a natumllsed American, and de- 


volunrai'Y settienieut were 
sums in question. A'n'rtj v. 
815 : 2 Jur. (N.S.) 658 ; 4 W. 


lu’iidiiig upon the 
Ilnll. 8 Sm, .V: <« 

H. 587. 


Conveyance of Preeholds and Covenant to 
Surrender Copyholds.] — A hnl.er iirivlng. by 
voluntary seTt.Iemenb'*et)UviTed t'erlaiii freehold, 
and covenanred to surrender cfcrrid: ei-py!iMitk 
estates to trustees, in triM for tlio hvin fit of h?s 
daitgliters. afterward'- dt vimiI j^art cf the -aa.o 
e.states to his w>d<nv. who-, afivr iiis oioab „ wa> 
admitted to .-oil ic of tlu- eohyladds. A odi hav- 
ing been iiisuruied by tin datiglners have fbae 
trusts of the setih'UunH earru'd imn 4-fibet, 
to com])eI the widow to surienoor iho eMpuabS 
to which she had bem :rhidtfod.a deoi*-^ 'a; -* 
made for carrying into ofToei ihc rrinU.a-IVjr 
as they related tn the frt'cliMhb, flic piuiiiiiflb 
title to them beimj eumpictt*: bm t)* liu* 
eopyliulds, the bill was dbimb-cd with 
Jej'eryn v. */q//hnpv, f'r, ic Ph. IJiS. 

Settlement of Personalty. :—.fl . by a vifinnMiry 
settlement of persona It y, assign* d lo cer- 

tain partkmlar.s popt.'iiy, described in die 
schedule to the deed, n|H»n i fie t rusts flimvin mmi- 
tioned. He then coveminted to perfect' all iissign- 
ments and transfcTs. imd do idl iieci^ssgry acts 
where they hm.l not been doin' ; and Aficrwartte 
it was deckml, that iimil such full jiiidconsphdt) 
transfer and vesting amid tftleciah lie slmnki 

stand possessed thereof the 

thereinbefore deeltired. The pattiiniliirs of l.be 
schcihiie coiiipriisal : imi, mxmk stiindliig m Ihe 
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testator’s own iianio, and which had not been 
transferred ; secondly, a sum of 20,41)0/. 
standing- in tlie name of otlicr trustees, iimler 
an old settlement, to the beneficial interest in 
which the testator was solely entitled ; thirdly, 
certain securities, jjrmcipaily foreign, which 
passed by delivery from hand to hand, without 
any written transfer ; foiuthly, railway shares 
and debentures, &c., requiring a particular 
transfer by deed : and, fifthly, mortgage 
securities, and the moneys secured thereon, 
and a beiielicial lease of a inansion. The l^onds, 
shares, title deeds, &:c., ret>resenting the par- 
ticulars under the third, fourth, arid fifth of 
these heads liad been, slrojtly before the 
execution of the settlement, delivered to one 
pi: the persons named traistees of the settlement. 
The settlor died before anything more was 
done : — Held, that all the }'>articuia,rs passed Iw 
the deed, and therefore none of them funned 
any part of his personal estate at the time of his 
decease. DtmaUhon v. Donaldson^ Kay, 711 ; 23 
L. J., Ch. 788 ; 1 Jur. (N.s.) 10 : 2 W. E. G91. 

A. B. voluntarily assigned to trustees bonds 
and promissi')ry notes aniountiiig to 500/., in 
trust for himself and his wife and children, 
and he handed over the securities. The 
trustee gave no notice to tlie debtors. A. B. 
received 200/.. part of the 500/. (the securities 
for which had been returned to him), and 
the remainder was lost by the insolvency of 
the debtors. A. B. invested the 200/. with 
other moneys of his own on freehohls, and Ijy 
writing acknowledged the 200/. to be trust 
properf}’. He afterwards deposited the title 
deeds with the trusrees as a security for the 
whole 500/, :--Hehl that the equitable mort- 
gage was valid to the extent of 200/., but no 
further. Jameta v. JBydder. 4 Bear. 500 : 5 Jur. 
1075..^ ' 

Settlement of Interest in Mortgage.] — A. was 
entitled to 5,000/. charged on a freehold. It 
was secured by the legal estate vested in her, 
but no one was personally liable to pay it. 
A. executed a voluntary settlement, by which 
she assigned the money to trustees, and gave 
them a power of attorney to recover it ; but 
she retained the legal estate : — Held, that as the 
money could only be recovered upon a re- 
conveyance of the legal estate to the owner 
■which the trustees were unable to procure, 
the voluntary settlement was incomplete, and 
couhl not be enforced against the settlor, or her 
estate. Wifodfoiul Char nicy. 28 Beav. 1)5. 

family Settlement— -Trust for Payment of 
Bebtsb — A. and B., father and son, executed 
deeds for the settlement of some of their family 
e'jtute.-, and for ])ayment of the debts of A. 
Estates were (‘tuiveyed to trustees, with a 
power to sell, on the consent in writing of A. 
ami il, or the survivor, and to apply the 
produce in payment of debts therein specified. 
A. was iii< U?)>ted to !>., as trustee for an 
infirmary, and A. and B. had given joint and' 
separate" warrants of attorney to secure the 
dcl.)t. Separate judgments bad been entered 
up against A. and !>/ The amount of the sums 
tints doc was stated iii the deed. D. had 
' feonie legal Interest in the estates themselves \ 
he tt'as a pu-ity to the deed, and executed it 
Heitl. that ific deed created a trust in favour 
of 'the infirmary of which' D. was a 'trustee. 
ManUiiiarc v. 7 H. L, Gas. 241. 


■ — — ' Hon-communication to Creditors—Beath 
of Settlor — Charge on Estate— -Bevoeation,.]— 
By a deed of settlement of an nuiifi/n-; 

part of a family tirrangeinciit. a father auhl n 
appointed the estate, a'fler a lilx‘ interest ilieiv'in 
to the father, to the use. of trnsttjcs. upnn ime, 
with the coiiseni: of the settlors, and. aftci' ritoir 
deaths at the discretion tfi; the rru^foe.s, ,-eii 
the same or any part, and apply dii; lu'. 
and the rents and profits imtii sale, in payuieiu: 
of all the debts of the father ; an<l upon farJlier 
trust to convey the unsold rolhe mes uf 
a settlement of even date, under whi<‘h tlui 
father was tenant for life wltli remaindiU to the 
sou for life, with remaiuder Oj his ilisr and otiier 
sons in tail. The creditors were not 'pai'ties tu 
the deed, nor wa.s it comiuunicatfd io ?heiu. 
After the father's death pan of tlie e'^tate was 
sold and the [irococds applied in paynuaif of 
all the debts of the fatiicr exc(*pt one tiue 
to his sister; and the unsold poi'tion was 
subsequently reconvoyed to tdie uses of the 
settlement of even date. After ihe tleaili of the 
soji the executors of the only unpaid creditor 
claimed payment of her ilcbt as against the 
owner of the settled estate : — Heh.l. tliat the 
case fell within the authority of Sunnnt v. 
Shnprnu (5 H. ij. Cas. 121), and not (rarrard \\ 
Lauderdale {Lord} (3 Sim. 1 ; 2 lluss. vV M. 
451); and that as there w.as a trust created by 
tlie deed in favour of tiui creditors which 
became irrevocable on the death rif the father, 
the estate was liable to satisfv tlie debt. 
PricMcy V. Ellis. 55 L. J.. t’li. 210: nShTi 
1 Ch. 489 ; 7tl .L. T. 1S7 : 4.5 W, .11. 412. 

g. Assignment or Settlement of Equitable 
Interest by Beneficial Owner. 

General Principles.] — A tru.stce canmh' pre- 
vent the cestui qiie trust fixmi making an 
effectual gift of his interest in the trust pn> 
nerty, or ativ part of it. KvlipuCich v. Mannhaj^ 
I DeH.M. &G-. 17t;; 21 L. J., Ch. 577 : 15 Jur. 
525. ■ 

AYhatever rule there may be against volun- 
teers, it does not apply to the case of a ctstui 
que trust claiming against his trust for that 
which is considered a trust may be crearai gra- 
tuitouvsly, and the absence of con^^idenituuj for 
its creation is in general innnaterial. Ih. 

The court, in order to give effect to vohnifary 
settlements, requires, whore the settlor is the 
legal owner, everything to have been done which 
is requisite to transfer the legal oumorshij) : and 
where he is the equitable owner, clear and dis- 
tinct evidence of a declaration of tru'^t in favour 
of the donee. Bentleij v. Macluiy. 15 Beiiv. 12. 

A father being entitled, daring the life of Im 
son, to the dividends on funds stamling in the 
names of himself an<.l three other trustees, 
directed two of the trustees to pay over the 
<iividends for the future to hi>5 son. They acti.id 
on the direction, and the testator afterwards 
recognised the 'gift: — Held, that there was a 
valid and effectual voluntary settlement, which 
this court would give effect to, Jh, 

A person, who was entitled to certain stock 
standing in the names of two trustees, gave 
instructions to his attorney to prepare a settle- 
ment of .it for the benefit of A., B. and G., and to 
procure from the trustees a transfer for the pur- 
poses of the settlement. The settlement was 
prepared, and a power of attorney for the transfer 
of the stock executed by both the trustees, but 





Direction by Deed to Trustee to Day. j 
flirectkm give a 'by detnl by u ye.- rrr’^l u 

her to payu eoiiaiii I’juiaiuti «»f th; iatoro-.; 

of the tiTHt Cimtl tt> A.. w:ili a i-nM uhui a.* in 
(lemnify the irui«tee for sueh pfiyni*. n: l|pb,l. f* 

coiistitiite on frrcvtH-ahle trinr. wa^ luvi 

affected by the. I;niul bvism icuir/in hj!i> etairt 
Ifpei^rafi \\ dyz/’Afy. l\ licav. : -I 4i0'. bje.i, 


' they were vested, and inetfectiial also a,s to tlie 
realty, the legal estate not having j>assed. If/. 

A. having a vested interest in a i)ortioii of a trust 
fund subject to the life of IJ. tlierein, executes a 
yolnntary deed of assignment of her expectant 
interest iu reversion to Cb, ami gives notice to L>., 
the tiustee of the fund Held, that although 
the assignment of this reversionary interest was 
purely voluntary, the mstrumeut operated as an 

^ Evidence and Burden ef Proof. 

,xigM ‘.ttpin A. m aud’Bot as a, mere agree- 

Viiykr-llu0hfg, Parol Evidence. ;— 1 'a r..! evi.ichcc lu.t :<.i. 
o^’*' If *f-> Cli. 23S ; 18 Jur. 341 : niissiblo tu ntiw an rhai a [nii*iii,in 

' graiittfl by the (a-uwii t,. tin- iiffi*n.!anr was 

' , ’.,v ,■ I'liH'diil asairiHl til.' .«)!) tli«! 

defendant in liis all^wer. v. II lUk^ ;i 

wonM, as Aro'l b4knw .'idmissiWe ..if dwkKUM.u of 
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the inieuded settloi’ : died without diaving seen next of .kin, be entitled to n fumi which was 
the settionicnt, and before the .stock was aetnaliy vestcfl in trustees, cxeciiten a volinitary assign* 
t]-a.i)sf erred .Held, that no trust of the stock meiit of her interest in the funrl to the luusband 
was const i tilted for A., B. and C. Corilnfjliar.i of the daughter, and deelai’cd the trusts of the 
V. PlujiMt, 2 Y. C. C. C. 245, . ' a-iMamneiit as to part for tienelii: of M. her- 

self and as to auotiier iiart foi' the daughter’s 
Assigmnent of Land held under Building husband absolntely. Xo notice of ^ the assign* 
Agreement.] — A,, by a voluntary settlement, men t na^ given to the trustees. The daughter 
as, signed land, held by him under an agreement afterwards tlied without issue, and the husband 
for a, laiilding lease, to trustees, upon trust for filed his bill against the trustee.s ami 31. to com- 
Jiim.sclf for life, with lumainder for his children pel performance oi; the Jni-^t ; — [leid. that the 
and grandchildren... Shortly afterwards A, ob- voluntary assignment dal not create a trust 
tained a lease of the land, but he (lid not assign vdiich a court of e/fuity y untidy on ibree. n nil the 
tlie legal estate to the trustees. There was no bill wa.s dismissed, j/rru v. lu^nicin'U , Hare, 
evidence tfiat A, could have obtained the lease 464; 11 L. d.. (Hi. 2!>d : 6 Jur. r>5(). Adinned, 
at rlie time when he executed the settlement : — 1 Ph. 342 ; 13 L. J., CIi, 28 ; t Jur, 1120.^ 

Held, that the settlement wa.s complete, and that A,, by volniitnry doeci. two day*, beb'iro his 
the cestuis one trust were entitled to have it death, traiiNfciTcd ro trust cos all liis personal 
enforcial against a person in po.ssession of the property not cfi’ectuaily vested in tiieni. to be 
legal estate, Avl 10 derived liis title tiirougli A.’s held upon certain ti-iuts. with a declaration by 
w'uL Gilhrrf v. Otcsioiu 4 X. 11. 420 ; 2 H. & A. that, in the meantime and ant;] the timst pre- 
31. liO: 33 L. J., Ch. 683: 10 Jur. (N.S.) 721 ; mlses should be duly transferred to. and vested 
1(1 L. T, 90O; 12 3Y. B. 1141. in, the trustees, he wc.nld titeneeforth .-tand pos- 

-bemble, where the cestuis que trust convey sessed of and intere-ied in sueli }>]v>pcrty upon 
tlieir beneficial interest in a portion of the pro- the trusts already declared, ibrr of ilio lu-rmerty 
}ieri3" to a purchaser, the purchaser nnay file a was vested in the Trustees of Av.'s nmrriage set- 
hill against the trustee for a conveyance of the tiement, in triisr Ibr him absolurel;.’. As lai this 
legal estate, without making the cestuis que portion no transfer was ma.de prioditus to A.'s 
Ti'ust. who .sold to him, jiarties to the suit. Go/u/- . death, and no notice had beeu civiui to tlie 
>yad V. IJUtsmn., 3 Buss, 583 ; 27 B. B. 127. | trustees in whom it was \-e'-'o..Ml : — Hciil, that tlie 

I assignment was cneetiial to icms rhe ’properyv. 
Voluntary Assignment with Hotice to Triis- i there having bccu a eornideto deoln ration If 
tees.] — .If the beneficial ow.ner of stock stand- j trust, which the court would exv-cure in tavcair 
ing in the name of tni.sfees assign it in favour j of the donees. Lkt/hG>ls<h-i w Kay. 

of a volunteer, and notice is given to the trus- j 711 ; 23 L. J.. Cii. 7^8 : 1 .|ur. (x.s.I jo : 2 W, lb 
tee.s, who act upon it, equity will enforce the j 691. 

Iierformance of the trust in favour of the volnii- j 

teer. Bnihje v. Bvnhje. Itl Beav. 31.> ; 22 L. J., j Voluntary Assignment of Equitable Be ver- 

Cli. 189: 16 Jur. 1031 : 1 33 . B. 4. > siond — On a voliaiia!-va--’'.nmcnT uf an ablo 

3d)luntaiy settlement of an equitable interest j ^-eversion, there Iviici no povot in dio rodenor 
inrcailestatelieldine/ibctnal,theleg;alcstatenot 1 to deal with the legal iutoiv^:. m.-iice tc 'ibc- 


fund which was 


i art oi the lu-iijforty 
of A.'s marriage set- 
).<• ilurely. As ro this 
ide priodous to A.'s 
bccu eivim to tlie 
'ed : — Hold, tliat the 
> Ita-.s rhe }tr(>perty, 
dc-fic dei.dai’a til'll of 


lirn-iiig passed to t)io trustees )lierer,f. Ih. ! trustees is n.jr rlev.iarv r'.rthe- v.-tii,iire .,t di,- 

The plaintifi: being entitled to diare.s in com- : unmarV'.-d voccun 

panies, foi-eign bonds, consols, ca.sh, and real ■ subfeer to a s.-iriuncni, of r r --bna'rv -Midm* 
estnte, which were vc-sted in the trustees of his , intered a .'-mu -idck. di cv 

uncle's will, executed a volimtaiy deed, whereby ' ^lecd to volmitcers ' Nb' .ytc cxero' 
he granted the realty to A. and P>. to the use of was aXo the scbcitMrm '-Ic' < /ila- 

Inmsclryind A, and B., upon trust to sell, and be , settlement, wav inibrmed -d.. 

She kei'T the deed In la-r — imo. 


decd to Yolmitt^ers, X";) one exeri 
Avho was aXo the s ibciuir le da* 
i settlement, was iniV.rmed of d: 
She kepr the deed In Ic-r 


directed that the produce and the Ixnids. Am., ‘ she kepr the (W*i "in Imr i a.' p.^V- 
shuuld thenceforth he considered vested in him ■ wards de^uVoyd" it. and' s’:n..^ v- dV;' Vwuh 
and A. and B. on ceifaiii tru.srs for Yolnnreer.s : the fund bv wd! -h'.i ' U. ..d^' 'l.'./l uV/tm 


— Held, tliat the deed wa.s valid a.s to the shares 
and bonds, which had been transfei’red to the 


entitled to the fund as aeam-r ilu* bmahieiarfes 
under the will. I{bpb ,7bi'.vnv. /m ro. 2 !»c H. .1, 


plaintitf and A, and B.. hut inelfeetual ns to .s. 36.^: 5 x*. B. ; :H h a’,. » h *19“ b' d'ur 
foreign bonds, stock, and cash, of wliich there i (x.s.) I'iiW:*!] L* I 410 • Vd iV. 'll V-b* 
had been no transfer, and no acceptance of thei^""'* 
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clerisoe, to prove her only a, trustee. Strode t. i 
J]l'/if‘hr-stf‘}\ Dick. t-kJT. i 

Where a person sets \i]:) a case of declaration of 
trust, the onus iprohandi is upon him, and the 
evidence must he clear and distinct ; the court 
must determine according' to the evidence on 
both sides, havint>- special re.crard to the con- 
sideration on whom the Ijiinien of proof lies. 

V, dtohprt^, 12 Jur. (x.s.) 071 : id L. T 
2(;o : Id W. ].;. 1J7. ' i 

And see lor/Ji.s- v. Pasror. 27 L. T. Sift. I 


7 fftr ' Advam^eio-ert ■ ajid ■ Afainte- 

■ nanor, : 

t(. Advancement. 452. 

■ /;. ■■Maintenance. 

i. i’ersons Entitled. -Idft. 

ii. ■Lunatics . 450. 

iii. Married Womuii or Wit IfAvs, 401 . 
:iv. Statutory iVwvors of .Maieii- 

nance, 4 CM. 

V. Finidnntoi wliieh MaiatMuane*.' 
payal de. 4(;i. 



vi. Duration and Dos>.ir 

vii. .Surplus, 48d. 

viii. IhscreDon ftf TiTf^r*; 
ix, Accoinit a.uain-r Tn 

7. JJisrretioHo I'lf Trest'i i(itd 
yafurv of 

a. Who may Exercise Towt 


Sole Testimony of Plaintiffs — Lapse of Time. ] — 
T. having certain gas shares, wished to give 
tiicni ^ to his sister, but was alleged to have 
abstained frt^rn making a will, because his father 
promised that she should liavc them. T. died, 
and tlic fatljcr.as his administrator, possessed the 
.shares arul died, haviiig bequeathed them to his 
secorui w'ife, wd'io reliusod to hand them o^'er to 
the daugliTcr and her Imsl land. They filed a bill, 
nineteen years Jiftcr she caine of age, alleging a 
trust and constant incogniiion by the father of 
the daughters right, but the allegation rested on 
their evidence alone, ami the bill w*as dismissed 
with co.sts. Poole v. Poaordl, 11 L. T. 441 ; 18 
w. Ik lint 


5. Jurisdiction of t'oiirt 
w'itjj Discretion r.f Tn 
e. Exercise of D.nvers and 
Court, oOiK 


0 iriterler 
.tees. 501. 
'rusts liv lh< 


1. Executed Titr 

Distinction between Tru 
Executed, ^ 
follows the law 
1 J. &; W 

Devise of copy ho! t! 
being ontstaiiding, ‘‘T 
entailed upon his male he 
])ass to his Jiext brother 


lists. ' Executory 

■In the latter the court of etuvncery 
Jorroioc V. S^orthonihirhnol 
,558 ; 21 R. R. 228. 

csr.ates. the legal estate 
’o my son 'll.' 'W. G-,," to '.■'■Be': 
, and f ai tin g; sncli ,■" ' 
and so tm from brotheL' 
lowing 2,580/. to Be raised upuu the 
the estates for female children each.” M'hether 
a trust executed or executory, and If the latter, 
wdiether an estate tail in R. W. G. Qusnre. Ih, 
And see Eqnion v. (Zu/W), 4. H. L. 

Cas. 1 ; 28 L. J.. Ch. 84ft : IS 4ur, 71. ' 

A bond <lebt being assigned to trustees on 
trust for such persons as A., a, feme cuve!i, 
should appoint, and. in default, for her septa rare 


Secondary Evidence.— The court refused to 
admit secondary evidence of a declaration of 
trust, there being strong circumstantial evidence 
to show that the original document was not 
stamped. v. (7or/a\ 1 T. <k Ck C. C. 584. 

And fsee, supra, 1. a. 


B. GLASBIFICATIOX OF TRUSTS. 


P.rpncted Tresd’. 370. 

E,eerutonj Tnidii, 

a. General Ibinciples and Distinction 
between Executory Trusts by 
Marriage Articles and Wills, 870. 
h. AVLat is an Executory Trust, 372. 

(\ Limitations to Issue or Heirs (Rule in 
Shelley's case). 

i. Article.s, 374. 

ii. Devises, 886. 

d. Express Directions to Settle in “ Strict 

Settlements 885. 

e. Directions to Settle on a Female, 


that this was an executed tru-t*’ in favour of 
the creditor, which the court would tlfccniate,' 
notwithstanding the apparent want of considera- 
tion. CoUinson. v. Pairidi. 2 Keen, 128 ; 7 L. J,, 
Ch, S3. 

2., Executory Tku.sts. 

a. General Principles and Distinction 
between Executory Trusts in Hiarriag’e 
Articles and Wills. 

Control of Court.] — A trust to be carried into 
execution by the court, must be of such a natui'O 
that it can be under the control of ihe court . 

, Otnmamiey v. Bidehev, Turn, vk R. 270 ; 24 R. R, 
42. 

The court tvill not decree a partial perform- 
ance of articles : but when some parrs apptjar 
unreasonable they always dismiss the bilk 
Gorlwj V. Nush^ 3 Atk. 1S8. 

Eqiiity exercises a power to modify and 
control tihe ordinary sense of language used in 
marriage articles, so as to give effect io the real 
intention ; but its interference has always been 
supported by a necessary implication, resulting 
from 'the -context: of the articles. If it w'CTe to 
assume a power to control the contract from pre- 
sumptions ‘ dehors the instrument, it tvould be 
making, instead of expounding, the agreements' 
of the, parties. Mdiulre. v. Beat. 378, 


f. Directions to Settle Personalty as 
Heirlooms or on the Trusts of 
Freeholds, 4()0. 

//. Direct ions to Settle Property to go 
with a Title, 402. 

5. Powor.s Inserted in tlie Settlement, 
44K4. 

Hcttehpot Glanse, 410. 

Trustees to 'Preserve Contingent Re- 
mainders, 410. 

8. Zff/dl and Illofjal I'rnds, 412. 

or Charlfahle Trvots, 414. 


4 . PnhUr 

5 , (jaodrnrf ire Triads. 

a. in Geiicral, 416. 

h, Inq Jied tin,d Resulting Trusts. 

i. In General, 422. 

ii. Joint Purchases, 426. • 

iii. Piirehase in Kame of Stranger, 

, ^ 437.- w 

iv. Failure of Gifts. 

, a. In General, 482. - ■ ' 

, / ' b, Charitable Gifts, 433. 

(K Renewal of Leases, 4S8» , 



{rntw^ea marriage artiele« 

lomer COll- 
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nom. Magurie v. Scully, 


S, C\, in court below, 

2 Hog. ]i:i 

Agreement for Partition.] — ConveTancc to 
trustees, in trust to sell and purchase other estates 
to be set tied. Those entitled under the 1 imitations 
directed of the estates to be purchased, have equit- 
able interests co-ex tensive until a sale ; there- 
fore. a specific ])erformance was decreed of an 
agreement for }rartitiori against an objection to a 
title under a tine by a person '\^'llO would ha\'e 
been tenant in tail of the estates to be purchased ; 
the eifect being an election to keep the estate, 
binding the trustees, though it may be question- 
able whether they could take upon themselves to 
convey in fee to a pcj’son entitled to nn estate 
tail only. l^uirMyn Lanc^ll \es. lOl. 

Covenant in Articles of Freedom from Incum- 
brances.] — In articles there was to be a covenant 
in the con'\^eyance that tlic lands were free from 
ineumbraiice. This is not a covenant that the 
lands are free ; and if any incumbrance is dis- 
covered between tlie execution of the articles and 
of tlie conveyance, whereof the party had no 
notice, that shall be discharged bcfoi’et'he scaling 
of the coiiA^eyance, as the concealment of it Avould 
be a fraud, though, against all incumbrances dis- 
covei’ed afteiavards, tliere is only the ])arty’s oAvn 
covenant to protect a purchaser. Vancx. Bci 
oiard QLorfl^^ Gilb. Eq. H. 6. 

Intention of Testator.]— In executory trusts 
the court considers the intention of the testator, 

■ and acts according to it. In executed trusts the 
court follows the law. Jrrvoisc v. Xortliuinher- 
land QBultc')^ 1 J. «& W. 570; 21 il. E. 229. 
S. V,, Leoliif Y. 1 Ball & B. 215. 

ISTo difference between marriage articles and 
executory trusts in wills, except that the Ibrraer 
atl‘o]'<l prima. facie evidence of intent Avhich does 
not belong to the latter. Ih. 

The genei’al intent of a testator in creating an 
executory trust for a settlement of his property, 
not any strictly technical meaning attached to 
the words he has used, is to govern the pre- 
paration of the settlement. SaeliviUe’-Wc-^it v. 
TLdnte.ul((lc iViscoioit), L. E. 4 H. L. 5-13; 39 
L. J., Ch. 505. 

The manner of executing an executory trust 
must be guided by the object of the author of the 
trust, jtrovided such object is one tvliich can be 
legally etfectuated. Ih. 

There is tio difference betAveen the construc- 
tion to be put on an executory tinsr created by 
marriage articles and on aii executory timst 
created by a will, except so far as tlic foriner, bv 
its very nature, furnishes more enq.jhatically the 
means of asc;ertaining the intention of those who 
' created the trust. 2h. 

. : , „ The only difference between an executorv i 

I trust raised by a voluntary settlement, or a will, 
and such a trust raised by^ni ante-nuptial sefctle- 
' ; meur, is, that in the latter the object of the 
settlement supplies an intention to create a strict 
, ' ' settlement, and that in the former such an inten- 

tion must appear on the face of the instrument. 

' ‘ Iti}chf(}rt or Roelifiml w Fttzmrmrice^ 2 Dr. k 

L. im. ■ .. . 

iiot '■ coBstmed 'm- 'Same maimer' .'.as'' 


side red purchasers to effectuate their intention; 
none of the parties mentioned in the latter are 
so, as the testator's intention is alone to be con- 
sicicred. Stratford v. PoidpU. 1 Ball & 13. 25. 

IVo distinction between executory trusts by 
marriage articles and will, except the inference 
from the object of the former, to provide fur the 
issue, that the father should not have the power 
to defeat it; therefore, estate for life, Avith re- 
mainder to the heirs of the body, a strict settle- 
ment ill the one case, an estate tail in the other 
unless clearly not meant in their teclinical sense. 
Blacld)urn- v. Sta-hlrr, 2 V. B. 357 ; 13 R. E. 
120. But sec 1 J. k 571. 

Direction by Court of Conveyance of Gavelkind 
Lands.] — Where trust is executoiT, and to he , 
carrietf into execution by the court of equity, it 
will direct a conveA'anee of lauds, riotAvithstaiu Ling 
they are gavelkind, according to the rule of com- 
mon laAAu Iioherts a*. Binccli . 1 Atk. 

Practice on Eeferenee to Master to approve 
Settlement.] — Wliere it is referi’ed to the master 
to approve of a settlement in lairsiiance of an 
executory trust, t he court docs not usually insert 
in the order declarations as to the interests which 
the parties are thereafter to take, Isut merely 
directs the master to ap}frove of a settlement ;ii 
conformity Avitli the Avill, articles, or other direc- 
tions upon Avhich it is to be fountled.. Wi Vila ms 
V. Tcalc, 5 Hai-e, 254. 

Direction to accumulate Money and Purchase 
Land — Costs of Investment.] — rnderailireetion 
by Avill to accumulate and lay s.vut a certain sum ; 
of money in the purchase cd’ land to be set. tied to 
uses thereby declared, the co>is of tiie invc'^tuient 
are to be paid our of the pariieular ^!^u diremed 
to be invested. Giv/jihcr v. AHch. 1 Hare. .Itfo. 

Foreign Marriage Articles.]— -Tim rnrurt will 
put a oonsnuiction upon -‘orei-n marriauo iwilSci 
without requiring a seltlemont to be exeeuted, 
even, though such con-tim.u ion dm 

rein OAUil of the entire fiiun- fron. -eTd'-niiUO. 
Byam v. Jiyaw, 19 Di-av. 58 : 2t 'L. d., tTu : 

1 Jur. (x.8.) 79 : 3 W. .IL 95. 

b. Wliat is an Executory Trust. 

Definition,] — Dehnlriiin of an texeenimn trust 
as distingiiishetl front a iru-T ox'-eunb 
to the sense of corat <si' 'quiiy. iVr h'U'd >*, 
Leonards. B>iPrtou v. I If, L, iba'i. ! ; 

23 L. J., Ch. 34S : is .lur. 71. 

Executory trust ddIrn.Hl, and flm pr:itiei|d',‘S 
laitl down upon whi<.?h taauts of eqiiifj ,n.*f i:i 
execurory trusts. BosmtP \\ J How. ; 

0 Ir. Eq. K. 389. 

A testator devised liis }n’operfy to Rnhhn*'', 
and the vill contained da* ft4!>oviiig 
I amongst others : '‘Tiuf said sum 1 will .dntli ito 
taken from my real, freehold, and peiHinui pro. 
perty : the residue to be iIi vided Iwi'wetui fla/Ut 
by my sai< I trustees, .share and ''hare a like, at 
such time, anti lit such manner* as tan itiy:sit:ii 
trustees shall seem subject- f‘'» 

this iimitatioiif’ &c\ ; shares rd sons* in cmlaitt 
events, AAmre to go fr» survivors. *• subject, 
over, to such joiiiiiire us my said wms/or any 
them, may settle on any wife.'’ kc , ; 
tvere devised to the SiUi lairrying *ni i he tesi'iitcir ^ 
business, *dit sudi reusrmjitdd-'! reiii: a# my 
trustees shall think proper A "I furl her will my 
trustees shall lend mil ui iiiieresi certain sufiw 
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beciueatiied in the way prescril^ed : a siiiall 
anmiity was given to Wl B., to bo paid to him 
by my said trustees out of the issues,-’ &c. A 
codicil bequeathed other property, to be divided 
equally among,” &c., “ agreeable to the real inten- 
tion of my will” : — Held, that the ])]'ovisions of 
this will clid not constitute executory trusts. 1 h. 

Devise of copyhold estates, the legal estates 
being outstanding, “ to my son, 11. W. (1., to be 
entailed upon his male heirs, aiifl failing such 
to pass to his next brother, and so on from 
brother to brother, allowing 2,50t.)/:. to be raised 
Upon the estates for female children each.” 

Whether a trust executed or executory, and, if 
the latter, whether an estate tail in E. W. G., 
qiuere. The point too doubtful to compel a 
purchaser to take the title. Jervoue v. Xorth- 
■ymVerland (Btike), 1 J. k W, 559 ; 21 E. 11, 229. 

Executory Settlement— Tenancy in Common.] 

— By a deed it was agreed and declared that A., 
his executors, administrators, and assigns, should 
raise out of certain hereditaments SOOl., and 
should invest the same in the names of trustees 
at interest upon government or real securities 

upon trusts to be declared for the beneiit of 
E., for her life, with remainder to her children, 
and as to E. and for her separate use, and with 
all the powers for changing the security, and for 
maintenance, and other powers and trusts which 
are usually inserted in a money settlement of 
the like nature.” Ko subsequent declaration of 
trust of the was ever made ; — Held, that 
the deed was executory only, and that the 
settlement so directed ought to have limited the 
800k, after the death of E,, amongst her children I heir of the testator : — Reid, that the trusts on 


daughters ‘Ho be settled on themselves ar. their 
marriage.” One of the (.hiughters alia in- d. 
twenty-one, and applied to luive her sliare paid, 
to her absolutely : — Held, that she uus ab- 
solutely entitled to I'ler share, and that rliertj 
was no trust for settlement. Myi/ratlt v. 
liemh 41 L. J., Ch. 120 ; L. E. 12 Eq. 491 : 2 1 
L. T. 898. 

A testator devised his retd and perscjimi estate 
to trustees, and gave life estates therein to several 
persons, namely, A., B. Ac., and alter their 
deaths he directed the trustees to pay the income 
to M. and H. during their respective lives, .sham 
and share alike, and in case cither of them 
should, after the deatiis of A., J*., Ac.. d*‘part 
this life without leaving issue male of his body, 
in trust, to pay the whole iiua.jmc to the survivor 
for life ; and he directed thtit if H. ^houi<l. after 
the death, s of A., B., Ac., die Iteforo N.. leaving 
issue male, then the trustees sliould coiivey a 
moiety of the real estate to tlie u>e of the iir.^t 
and other sons of M. in tail male, with remainder 
to N. for life, with remainder To his tlrsr and 
other sons in tail, and in default to the testators 
right heirs, and lay out a moiety <4' the ricr-onal 
estate in land, and convey the same to trustees 
to the like uses. The tcslator made a similar 
disposition mutatis mutandis f^f tlie other inoicty. 
in case of the death of E., after the deaths of A., 
B. Ac., leaving issue male ; and he provided 
that, in case M. an<l H. should die without leaving 
issue male, or if such issue male .should die with- 
out any issue male, the trustees should convey 
the property to such ptuson as should at tlie 
death of the survivor of M. and X. be the right 


as tenants in common, and not as joint tenants. 
Mayn. v. Muijn, L. E. 5Eg. 150 ; 17 L. T. 439. 

Positive Settlement.] — Where an instrument, 
executed previously to a marriage under the i 
name of articles of agreement, appears on the 
face of it finally to declare the iiiteirtion of the 
parties, and does not point to a future instru- 
ment as necessary to complete the contract, it 
will not be treated as executory, though, in order 
1o give full etlect to its provisions, a future act 
mav remain to be done after its execution. De 
flanlhoid V. JJc Stnimacoz, 14 W. E. US. 

A testator directed (),OOOZ. to be settled on the 
5uarriage of Ins <langhter, and then went on to 
give it to tnistees. with a separate life interest 
t.o his daughter : after her death for her children, 
on their attaining twenty-one, if the mother ! 
slu)uld be Then dead ; l>ut if not, then not till 
after her decetise ; ami if no child should live to 
attain a voted interest, then to fall into his 
residue. And he gave his residue to A. for life, 
remaimler to H. Held, iirst, that the testator 
ha«i made a positive soUlement. and the court 
could not adii to it in any way. Fullerton v. 
Mitrflti. 1 Dr. A dm. 31 ; 29 L. J,, Ch. 499 ; 9 
.hir. iX.S.) 29:» : 1 L. T. 31 ; 8 W. E. 289. 

f ield, secondly, thtit the income undisposed of 
after Hie wife's death fell into the residue, 11). 

Held, thirdly, that it was undisposed of iii- 
ctu, no merely, and passetl as such to the tenant 
for life of the residue. Jb. 

Words of a setilemeut held not to constitute 
an exeia.u'ory trust, but merely to amount to the 
. gift of an \‘qtiitabk estate, by directing the 
property to be held in trust for the persons 
tteigindiki. DmuMtOT v. B K, A J. 

f *2 

A mmof left shares of his property to his 


which the question arose wei'e not executory so 
as to alter the construction as arising on an 
executed trust. Frauhs v. Prtet^ 3 Beav. 382; 
9 L. J., Ch. 383. And see X. C. at law, 5 Bing. 
(K.c.) 37 ; 6 Scott, 710. 

A will contained a direction to trustees to 
convey to the testator's son in strict settlement, 
if he shoulb marry, followed by a declaration 
that if the son should die unmarried, or without 
lawdul issue, the property should be limited and 
devolve upon A. for life, remainder to A.’s eldest 
son for life, remainder to his issue male, and on 
failure of such issue to A.’s otlier sons in succes- 
sion, the eldest of such sons and bis heirs male 
alw^ays to be preferred : — Held, that the trusts 
in favour of A. and hei' sons Tvere not executory ; 
and that the testator’s son. having died un- 
married, and A. having died subsequeutlv, her 
eldest son was entitled in tail male. 

J/4 7*e, 26 W. B. 88. 

By a contract for sale it was agreed that 90uk, 
part of the purchase money, shoukl be paid 
after the vendor’s death to such uses as .she 
should direct, for the benetlt of J. B. and her 
children. By the conveyance, that sum was 
made payable to the executors, Ac., of the 
vendor, or as she should appoint by her "will ; 
she appointed it to J. B. absolutely : — Held, that 
the settlement, being executory only as to the 
children, could not be enforced, ami that J. B. 
took absolutely. Bwrroim^. Greenwood^ 4 A. AC, 
251 ; 5 Jur. 384. 

c. liimitations to Issue or Heirs (Buie in 
Shelley’s Case). 

i. Articles. 

Marriage Articles— Estate Tail at Law,] — 
On ' articles on marriage to settle lands on him- 


876 



Wire dies first leaving issue, and the money is 
not laid out in a purchase ; yet the issue, and 
not tlie wife's brothei* and sister, shall have it, 
equity supplying the words, ‘‘if tiie wife die with- 
out issue." Kejifhsh v. Seiomnn, 1 P. Mhiis. 2B-i. 

Strict Settlement — Power of Barring Entail. 1 
—The rule that a limitation to the heirs of 
the body in articles shall be carried into execu- 
tion by a strict settlement, docs mh: prevail 
where the concurrence of both parties would be 
neccssarv to bar the entail. Jh^udenpll v. £hiT.s\ 
1 Ves. SeO ; B B. B. BIO. 

Marriage articles to settle estates the use of 
husband for life, remainder to the wife for her 
life, remainder to the use of the heirs of the 
body of the wife by the husband. The court 
to decree a strict settlement upon them, 
pbwer of bamng the entail was not in 
ftlone. 48 'to the cBstlnctlous where 
A 'frill or will not rectifT settle- 

^of articles, by 
El^on as to 

oopyhpl^; l Bm 0. C. 584. 1 


self for life, remaividcr to the heirs of his body 
by his inteiuied wife, with a covenant to make 
tiio settlement wirliin two years, or in default 
tiit*reof to ^tarHl seised to the same uses ; though 
this be an estate tail at law, yet equity will turn 
it into a strict settlement. Trnoir v. Trrtor, I 
1\ \Tms. <>22 ; lU Mod. 4o(). Alfirmed. 5 Bro. P. C\ 
122 . ■ . 

On marringo, the husband executes a deed- 
poll, \vhere}>y he pui-ports to settle all his real 
and personal estate on tlic wife, and the heirs of 
her body by him begotten, obliging liei* to give 
each of her children by him begotten a- 

piece at twenty-one, an<l to divide the residue 
e^jually amongst them at her death. This gives 
ai! estate for life only to the wife, Avith re- 
mainder in fee to the ehihlren as tenants in 
Common. These marriage articles so far tied up 
the })ropcrty of the settlor that a real estate 
purchased ?jy him in his lifetime, Avilh part of 
his pci>< mal ost ate. shall he considerctl as pc]-M)i lal 
estate and be disposed of accordingly. J.oirtlfcr 
X. Wp.sfDiorrhuHl, I Cox, <U. 

Where, on ii inarriage agreement, the husband 
eiitercd into a bond to surreiKler his copyhold to 
the use of himself fur life ; reinaindc]’ to his wife 
for life : remainder to the heirs of tlieir two 
bodies : remainder to the heirs of the husl)and : — 
Ikcreed, a surrender to the use of the husband 
for life ; remainder to the first and other sons 
of the marriage in tail geneinl : remainder to the 
daughters in tnil general, in order, by making 
the issue })urchasers, to secure them from being- 
defeated. Xfutdllte V. Bh'/Zv'.v, Gilb. E([. 11. 114. 

in marriage articles to settle lands on the 
husband for life, remainder to the heirs male of 
his body, a court of equity Avill deci-ee a con- 
veyance to be made h] strict settlement, accord- 
ing to the iiftciit of the parries, viz. to the 
husband for life, remainder to the first and cA'eiy 
other son in tail, Ae., and not direct an estate 
tail to the liusband. according to the legal opei-a- 
tion of the Avords. CoUh/.'i x. I^licnnner^ 1 F.'Wnis. 

3 on ; Seale x. Scale, id. 2P1. 

Articles construed against the AVords for the 
sake of the intent, as wdiere the Avife's portion 
Avas to be laid out In land, to be settled on 
hasbaiid and wife, ajid the heirs of their bodies, 
and if not laid out in land during their joint 
lives, and the Avife should the first, that the 
money should go to the wife's brother and sister : 


One tlcA-ises his lands for payment of his tl(‘])ts, 
and then to A. for life, Avith poAvertoniake leases, 
kc. : renaihulor to the heirs male (ti' the body of 
A.*: though tin's be ]>ut the devise of .-i trust, an<l 
execuioi-A", and cx])rt'sscd to De tt) A. tor life, yet 
it is an 'estate tail in A., barrable by a iinc and 
rccoAxay. Soeus. in a case of mania ae m-tieles 
to settle an estate oti A. for life. reinaiiKiei- to rite 
heirs iiiale (>f his body, this being an agreement 
to do a future act, and in Avliidi the lS'^Lle arc 
particularly considered and looked upon as pur- 
chasers. Male x. ] P. Amns. 142. 

Marriage articles not deeroed in •'Uiet '■ottle- 
meiiT. Avlicre, l">y a diiierciiec in tlie [.‘Ojunjig ihc 
parties itjtended to leaAX part in the fathers 
pOAver. Iliurel v. Iloird. 2 \ es. Sen. HoS. 

— Acquiescence.] — P>ill for a suiet sortle- 
ment, after long acquieseetice by plamtifi s 
ancestor, and AA'lien iuipu>dhle to oar the re- 
mainder, dismissed. Pa/'l'er v. /Vo'/yAv. I 
sen. 530. 

Mortgage of Estate subsequent to Articles.] 
— By marriage arlieles a hu-haiid coA-enanied, in 
consideration of liis Avife*> portion, tti ''etth* an 
estate to his OAvn use, ujikI after his deot-ase to 
the use of his heirs on the bo-dy of in*> Intendul 
Avife. and for AA'ant of such i^sno xo h.ih rovii righr 
heirs for ever. The articles did nut uxprc.Ns anj 
further intention of providing for thu uhiuirea 
of the marriage, rind made a provi<ion for tlie 
inteniled Avife, in lieu of duAver. Xvt .'■■en'lem'-nt 
AA’as executed, and tlie husband mur) gaged the 
estate and a.t tiie.-ame time ciepAxavd thu aitu*ir-s 
to the mortgagee Held, on his death. d{KU 
under the aiTicles lie Avas turdth'd tu a life ess.nte 
only, and that the im. ngagee rut.!k with Uitiiee. 
and could imt tlierej’ore h<'-ld a-; against ?];e 
of the marriage. v. 4 pt-av. ,“L 


Differ euce between liinitaiion to Heirs of 
Body and Heirs Eemale of Body, ^ — In mai-;;;,-' 
articles there is a <!iA-er.sity heiwcen u InuifaritUi 
to the heirs of the body of a nummn.d Of the 
heirs female of the hotly of a xvao. aiiu -i u .Miss 
more favouredi than <la:mh:tn-. -o f /, 

2 P. Whns. .539. 
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detormined in favour of the daugiiter. IlaH v. 
2D(hUrliNr.st, o Atk. o71 . 

By articies iiuido previously to a marriage, 
lauds wore covenanted to be conveyed to the use 
of the husband and wife for their lives, with re- 
mainder to the use of the issue of the husband 
and u'ife. tlieir heirs and assigns, for ever. There 
were a son and two dangJiters of the marriage, 
and each of them had two cliildren .-—Held, that 
the son would take an estate tail, with remainder 
to the daughters, and that the grandchildren 
took nothing. Phillip.^ Janices. De GJ. J. 

S. 72 : 11 Jur. (x.S.) 660 : 12 L.T,'r>85 ; 13 W. Ik 
934. ■ 

Articles, on marrijige, to settle lamls on hus- 
band and wife for lives, remaindei’ to heirs male 
of body of wife by husband, remainder to his 
heirs male by second wife, remaimler to heirs 
female by marriage. Settlement is made before 
marriage, ami said to be in pursuance of articles, 
whereby lands are limited to hus)>and for life, 
without waste, and with ]30wer of making leases, 
remainder to hrst, 6cq., sons of marriage in tail 
male : I’eniainder to first, (kc., sons in tail by 
second marriage ; remainder to heirs of bodj^ of 
husband. There are two daughters ; husband 
suffers recovery, and devises to sister. Daughters 
may compel reconveyance. ]re.s't v. Eriseip 
1 Comyn 412 ; 2 lb Wins. 349 ; 2 Eq. Gas. Abr. 
39, pi. 2. S. C\, on appeal, 1 Bro. V. C. 225. 

By marriage articles, it was agreed that the 
interest of the amount of a policy of assurance, 
effected on the liusbancrs life, should be applied, 
first, in payment of an annuitj^ to the wife, anti 
that the remainder of the interest should be paid 
among the issue of the marriage, in such shares 
as the husband and wife, or the survivor of 
them, should by deed or will appoint: and in 
default of appointment, share ami share alike ; 
and that, tlie principal, after the death of the 
wife, should remain to the use of the issue of the 
marriage, in such manner and in such shares and 
proportions to and amongst the issue, as the 
husbaiul and wife, or the survivor of them, 
should by deeil or will appoint, and for want 
of such appoijitrnent, share and share alike. 
The articles contained a covenant to execute all 
acts ne(.‘0ssary to carry them into execution. 
The lutsbam.1 survived the wife ; but by a codicil 
Xv Ids will, made in 1S54. and in her lifetime, 
lie willed and devised that whatever property 
he sliould die ]iossessed of, or 1)0 entitled to, 
cither freehold or otherwise, after the payment 
of his debt' and funeral expenses, should be 
cipiidly <livi»lL'ds amongst his sons and daughters 
wlii(.*li he then had or nught have by his mar- 
riage : and ihin on tlie death of either of his 
soiss or thaiglnus by his marriage, before they 
arrived at twenty-one, the share or shares of 
iiim or ju'r should be equally divided amongat 
surviv.u’s. Ami he tleelured it to be his will 
and dc'ire thai. iii the event of his being entitled 
In any pnuq'.'rly not named in his will, uhicli 
contained ait t'xvMUsive, anti therefore mvitli<l, 
appointnu/iit of the principal of the policy, his 
s^iie sliordd be his residuary legatee: — Held, 
that thc' will and cndicil did" not amount to a, 
valid execution of the |)0'wer. Cronhi w JhcJie^ 
B h\ hdi. lb Id3. ’ , , ■ h 

Ibdd. that if a settlement had been 

eKCCiittH'b if slioiih! have contained U' clause tbatj,- 
In t!ie event of any of the children dying under 
agt* ami miiimriied. the share of the child so 
dying slmiild go to the survivors, Ik 
‘Bv'tliC seeoud clause of marriage ' artiolesp it 


was agreed that a sum should be settled, on the 
wife (not stating how), and the Inislxind i‘c- 
nounced his marital right over it during the 
coverture. The fourtli. clause }>rovided that in 
case of her death, leaving issue, it sliould belong 
to the husband and cbiklren successively ; the 
fifth gave her a power of appointment, if >}ie 
died without issue ; and the sixth |:)rovided that 
the income should, “ in all cases, belong to the 
Imsband during his life.*’ There was m-» expivss 
life estate given to the wife: — Held, first, time 
the sixth clause being re|mgnant vith the 
second clause, the husband’s life interest was 
postponed until the death of his wife : and, 
secondly, that the wife, by inqilication, t<’)ok an 
immediate life estate to her separate use. Uf/am 
V. Pijum, 19 Beav, oS ; 24 L. J., Ch. 209 ; 1 
Jur. (N.s.) 79 ; 3 W. K. 95. 

A., on the marriage of his sou, articles r.o settle 
a jointure on the wife and her issue : but no 
provision is made for the son duritig his life. 
The father has the portion, and the wife dies 
without LSSLie. Whether the son is entitled fo 
an estate in the lands, epnere. v. PdraiunT, 

1 Vern. 198. 

A mari‘iage sett lenient reformed after a lapse 
of thirty-five yeai's, by giving the lady an abso- 
lute interest in the trust funds (her Im.^band 
being dead and without issue), tiui evidcii<.:e 
clearly establishing that such was the intenriun 
of the parties to the settlement. M^lterheek v. 
Bavrou:, 23 Beav. 423 ; 3 Jur. (N.s.) 804. 

T. H. by marriage articles covenanted to |>ro- 
vide 30.0UU7. for an ehlesr son -; and in carse there 
should be issue of the marriage, an only son and 
an only daughter living at the time of his 
decease, to provide 10,000/. for such only daugh- 
ter. to bo paitl to her at twenty-one or day of 
marriage ; but in case there suonld lie other 
issue of tlie marriage living at the time of his 
decease, besides one son and. one daughter, then 
20,000b for all and every the child and children 
of the marriaee, other than an only s«)n, to be 
paid and payable to such child or children, and 
at such time as T. H. should appoint, and in 
default of appointment to such child or chiidren, 
sh.are and share alike amongst them, if more 
than one, at twenty -one or day of marriage 
there were living at the decease of T. IT., one sim 
and two daughters ; one of rhe daughters died 
under age and unmarried : — Held, that the otlier 
dangliter who attained twenty-one. being the 
survivor of a class, was entitled to the entire 
sum of 20, OlH)/. provided for that claS', TIjrtcH 
V, BeduKfttm, LI. tkil. t. Biunk. 33 ; I Ju. (k Lat. 
589 ; 7 Ir. Eq. Ib 405. 

By settlement on the marriage of ^A. with C., 
in case there was no issue male, and there should 
be daughters living at the death of the father,, 
who should attain twenty-one cU' be married, 
then such daughters should have *2.0007. apiece ; 
there were three daughters and no sons ; de- 
fendant, one of the daughters, marrietl D., and 
previous to her marriage coveuaute(.l to assign , 
(with D.’s consent) 50UZ. to trustees in trust, 
after the deatli of D. and the defendant, to pay 
it amongst the children of the bodies ^of tb.e v 
defendant and D, ; and that D. should, after the 
marriage, assign to the trustees all the money;:;: 
and securities for it, then due and belonging tO!; 
defendant. A. died in 1744 ; D. In 1745, iiitos-a; 
tate, to whom defendant adininistcretl. and.;:; 
received the 2,000b Held, that the chiklrcnpi; 
who were a son and (laughter, have a right to 
the portion, which was decreed to be secured for ;; 
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their benefit, though xmder the articles the real 
estate was in the mothers power, and vested 
in her in tail ; yet in eqiiityMt is to be carried 
into strict settlement to the wife for life, then to 
the first, &;c., sons in tail, and, in default of issue 
male, to daughters. Bash v. Balway, 3 Atk. 530. 

Articles between father and son ; in con- 
sideration of 11. and of the son’s intended 
marriage, the father granted him an annuity 
charged on land; after the fathers death, the j 
son, 'liis heirs, executors, administrators, and 
assigns to pay annuitiCvS to his sisters and their 
heirs ; if one of them should marry without 
ccnseiit, her annuity to return to the son, who 
was also to pay an annuity to his father’s widow 
during vidnity, and several suras of money to 
the other children ; if the son should happen to 
die without issue, his wife to be paid a Jointure 
out of the lands ; if he should happen to leave 
issue male, the estate to devolve to said issue 
male ; and if he should happen to die without 
issue, the entire property to be divided equally 
between the eldest sons of his sisters; on the 
death of the father, the land to be given up to 
the son. The son died after the father, leaving 
a daughter, his only issue. To a bill to raise the 
arrears of an annuity for lives, granted after the 
execution of the articles by the father and son, a 
demurrer by the daughter, because they had not 
such an estate as enabled them to grant the 
annuity, overruled ; as no limitations in favour 
of the female issue of the son could be imposed, 
for the articles, having expressed the intention to 
provide for the issue male, raised a negative ini- 


released and confirmed to the trustees under the 
second settlement, “ all his right ” to “ the use 
and behoof of ” the widow as under the articles.” 
Lmnhert v. Peyton, S H. L. Cas. 1. 

Held, also, that setting up a claim to the 
estate under the appointment by her, the grand- 
son could not, as an objection to a suit to compel 
him to convey the estate in specific perform.arice 
of the marriage articles, insist that the legal 
estate was nothin him : nor could he object to 
the decree that it dealt only with the property 
over which the wife had assumed to exercise a 
power of appointment, and not witli the whole 
property included in the marriage articles. Ih. 

Bch'u'e marriage, a husband executes a boiul 
to trustees, the condition of which binds him to 
settle the property of the wife on her and her 
issue, in such manner as the trustees, in their 
discretion should think proper. Aftc‘r the mar- 
riage a scttlciiient is made, by which part of the 
property is to be applied in payment uf his 
debts, and for his furtlieranee i]i life : anotlier 
part is settled on tlie wife for life, remainder to 
the issue of the marriage, and, in case rlkU’e 
should not be any such issue, to tlie husband 
absolutely ; and a third part of the pivtperfy is 
given to the wife for life, ami. a tier Iter decease, 
in case there should be no issue of the mtUTiage, 
as she should appoint: — He]<l, tiiai this settle- 
ment was not according to the cvtndition of jjie 
bond, and did not biml the riu'hts of the wife. 
WeU V. Kell If, 3 L. J. (O.S.) Ch. 172. 

By executory articles for valuable ft*>iLsidera" 
tion. made between A. ami his wife am! it 


plication against females being the object of the was agreed, after the death of A,, his estates 
marriage provision. It is only whei’e the con- should be limited to and sctrled upon Ih this 


tract has expressed an intention to provide for 
issue generally, that females are included in the 
provision. dl'^Gnire v. Scully, Beat. 370. S. C. 
in court below, nom. Jlatfurie v. Scnlhf. 2 
113. 

Exercise of Power of Appointment] — In 

mari'iage articles in 1802 (which were to be, but 
never were, followed by a formal settlement), 
two se])arate estates, one belonging to the in- 
tended husband, the other to the intended wife, 
were included. Both were vested in trustees, 
in trust to permit the husband ami wife to 
receive the profits during life, and (as to her 
portion), should she survive her husband, “to 
such of her issue male by her husband as she 
may. by her last will and testament, notwith- 
standing her covei'ture, direct, limit, or appoint,” 
and in case of no appointment, to the “issue 
male” of the husband and wife, and in case of no , 
issue male, then to go amongst her daughter.^, 
“.and in ease of failure of issue male or female^ 


marriage, a son and a daughter. 


eldest son) and his i>sue. with nauaindi-i*, :n the 
event of .B. dying in the lifetlrm^ of A. without 
lawful issue, to each of the other .-•.ms .if ,.l. in 
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of limitations, as a court of law would not notice 
the executory trusts of the articles, and the 
several conveyances operated as disseisins. 
Senible, the equitable title of the heir of A., 
on failure of issue of B., 0. and D., was also 
barred ; but : — Held, that as a fine created no 
discontinuance in equity, the title was too 
doubtful to be forced on the purchaser. A 
conve.yance of all her estate, &c., was obtained 
from the devisee of the heir-at-law of A., and 
was held to put an end to the objection ; for 
although the reversion belonged to the heir of 
the settlor he must trace title through the 
daughters, and all their right was extinguished 
by this conveyance and the fine. Steioart v. 
Cmmin^Jham:(^M(M'quii)^ 1 Ir, Ch. R. 534:. 

M. being entitled to an estate in fee, expectant 
upon the death of her father without other 
issue ; by articles executed previous to her inter- 
marriage with G. P. W. it was agreed that her 
estate should be settled to her separate use “ if 
she should ever become entitled thereto,” and on 
her issue ; and that in case M. shoidd die in the 
lifetime of G. P. W., he should receive the rents 
for his life, provided should ever become 
entitled thereto as aforesaid, but not otherwise ; 
and G. P. W. covenanted to execute these limi- 
tations within six months after the celebration 
of the marriage. M. died before her father, who 
never had other issue, and did not execute the 
covenant : — Held, that under the articles, G. P. W. 
took an estate for life, although M. never became 
entitled to the possession, and that the breach 
of covenant did not affect the life estate. 
Wallaee'7. Wallace^ 2 Dr. & War. 452; 1 Con. 
icL.491. 

“Issue” Construed as “ Children.”] — A. 
being seised for life of certain iands, and B. in 
remainder in fee simple therein; by articles 
executed in 1771, previously to the marriage of 
B. with L. N., to which articles A. -was a party, 
it was agreed that A. and B. should, within six 
months after the marriage, settle and assure the 
said lands, so as to secure a jointure for L. hi., 

‘‘ and so that immediately after the death of the 
said B. (subject, however, to the provisions made 
fer jointure), tlie said lands should go to and be 
vested in tlie issue of the said B. by the said 
Ji. X. ; and that such issue should also be 
entitled to a further sum of 1,000/. to be charged 
upon all the estate, real and personal, of the said 
B., but in such shares and proportions as B., by 
deed or will attesterl by three witnesses, should 
direct or appoint, ami, failing such appointment, 
then in etpial shares”: — Held, that the word 
’•i'-sne” meant •‘children, ' and that the articles 
were to be carried into execution by giving all 
the children estates in common in fee. Tltomp- 
M V. Shujm^K 1 Dr. <S: War. 459. 

But when the articles are very ambiguous, and 
thei'e has been a great lapse of time, the court 
will bo slow to put a construction upon them, 
which woultl affect the rights of a purchaser, 
winch it would have a.do]>ted without hesitation 
as between the parties themselves. I(h 491. 

Bv articles executed in consideration of mar- 
riage and the fortune of the wife, it was agreed 
tiiat the trustees af a money fund, after the 
*h*eease o|‘ the husband, should pay the residue 
of the interest, imd ulsv> the principal sum (sub- 
tn an aunnity by way of jointure for the 
Wife) tn the issue lif the marriage, in such 
simiV'S and prupurtinns, or to any one or more of 
tliijim ill exclusion of the others of them, as the 


husband should by deed cu- will a})p<rint ; mid in 
default of appomtmeiit, to all t he issue in cfiual 
shares, to such of said issue as should he sons ar 
twenty-one, and to such of them as should be 
daughters at twenty-one or marriage; .and that 
power should be given to pay, rewards the 
advancement of any of said issue, any sum nor 
exceeding one-half of the ]jrincipal sum Vicdcmg- 
ing to such child respectively ; and in ease there 
should be no issue, or all .such issue should die in 
the lifetime of the hiisbtind, tlieii, that the entire 
of the trust funds subject to tlie jointure shouhl 
vest and be assigned, and go to tlio luisband, his 
heirs, executors, &c., absolutely, for his and their 
sole use and benefit. And it was further agreed, 
that a regular deed of settlement should be 
executed, which should contain the several 
clauses and covenants in such cases usual and 
proper: — Held, first, that the won I -‘issue," in 
the articles, was to be read “ children ” : secondly, 
that the settlement ought to contain clauses 
vesting the shares of the sons in them at twenty- 
one ; and of the daughters, in them at twenty-one 
or marriage: and also clauses of survivorship 
and accruer of the shares of vsous dying under 
twenty-one, and of daughters dying under that 
age without having been married, in favour of 
the surviving or other children ; thirdly, that 
the husband w^as entitled to the fund, either in 
the event of his surviving all his children, or of 
no child attaining a vested interest therein ; and 
that the settlement ought to contain clauses 
accordingly. Eoelw v. 2 Jo. tfc Lat. oGI. 

By articles relating to leases pur autre vie, 
and for years, and to money, it was agreed that 
said leases for lives and for years should be 
conveyed to trustees, in trust (after successive 
life estates to D. and J.). ‘‘after the decease of 
J., to the issue of J. and A., in such shares and 
proportions as the said J, slnmld appoint, and for 
want of such appointment to go to such children 
eqixally, share and share alike; and for default 
of such issue, to the heirs, executors, and nd- 
ministrators of said J. during said leases : the 
money or the lands agreed to be purchased 
therewith to go to the issue of said J. and A., in 
such shares and proportions, ; aiid for want 
of such appointment to be equally divided 
among such children, share and share alike : and 
if no children of said marriage, or all should die 
before twenty-one,” then a power to dispose of 
said money -Held, that “ issue ” is to be con- 
strued “ children,” and that the issue uf J. and 
A. took the absolute interest in the chattel 
property, and a quasi fee in the freehold pro- 
perty ; that a quasi estate tail cannot be barred 
bv will, semble, CamqiheJl v. Sintdqft^ I ?:?ch. & 
Lef. 281 ; 9 R. R. 33. S. P. Willidm v. Jehjl, 
2 Ves. Sen. 681. 

Annuities to Children.] — Rights of children 
under marriage articles to annuities chargefl on 
certain leaseholds for lives and a term of years. 
Riohu 7 *d,nm v. 2 Jo. ^ Lat. 250 : 7 Ir. Eq. 

R. 620. 

Children “Suitably Provided for.”] — In 1858, 
on the marriage of A., the eldest son of F., it was 
agreed by the marriage articles, to which A. and 
F. were parties, that certain lands, and all the 
stock, crops, &c., thereon, should be held by F , 
and A. until out of the profits they should have 
“suitably provided” for certain younger children 
of F. After the death of F., one of the children 
instituted a suit against A. and the executor of 
F. to have the trust carried into execution : — 
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Held, that the suit was maintainahle ; that the 
teiiii ‘'suitably provided for” was not too un- 
certain to I >e given etfect to by the court, and 
tiiat i^erforniance of the agTeemeiit. should be 
enforced. Brenan v. Bvetian^ Xr. K. 2 E(i, 2df>. 

Tenant in Tail —Covenant to Su:^er Recovery 
not Carried Out,]— Settlement by lease and re- 
lease (the settlor being tenant in tail, and cove- 
nanting to sufiVr a recoveiy which was never 
suffered) : — Held, ineifectual to carry out inten- 
tions ill favour of younger children, as against 
the reinaiiiderinaii in tail. Stnnlionse v. BaBidL 
17 Jur. 107 : 1 IV. K. 77. 

Children as Purchasers.] — A7hen it is agreed 
\ )y articles that, after an estate for life in the 
father, the e-^tate is to go to the children in j 
remainder, they rake as purchasers. CorcJwell v. 
MadtdlU Amb. 517 ; 2 Eden, 314. 

"VViiere marriage articles limited a joint estate 
to the intended husband and wife, and after the 
death of tlie survivor to the use of the heirs of 
the body begotten on the wife, and the settle- 
ment after niaiiiage pursued the words of the 
articles : Intsband and wife levy a fine, and first 
mortgage, and then agree to sell. The articles 
not being producetl, the court would not decree 
them to be carried into execution by a strict 
settlement against the purchaser, who had notice 
of them. 1%. 

Settlement Executed after Marriage— Pre- 
vious Articles.] — IVliere marriage settlement is 
executed after marriage, in pursuance of articles 
previous to marriage, and limitations are to 
husbainl for life, to wife for life, and heirs of 
husband by wife, it is executoiy, and will be 
carried into strict settlement by court. iSecus, 
if executed after marriage, without previous ar- 
ticles. O' la nr Hie v. Batj)a.% 2 Atk. 29 : Barnard. 18. 

Covenant by Father to Secure to his Daughter 
and her Children a Share of his Real SstatCc] — 
A., having .seven daughters and no son. “by 
article.s ciitei'ed into on the marriage of his 
daughter B.. covenanted to secure ‘‘ to her and 
her ciiiidren )jy C. (her intended husband), a 
share of his real estate, equnl to that of any 
other of his daughters.*’ A. died without having 
made any .settlement: — Held, that B. was en- 
titled to au estate for life, remainder to her first 
and other sons in tail, remahulcr to her daughters 
in tail. IlamUtea v. Wall. Lyin 282. 

Post-nuptial Articles — Estate for Life only.] 

— By posl-mtprial articles, J. F., liaviiig then , 
two living sous. H. and T., and one daughter, H., , 
covenanted with trustees do settle certain lands 
of which he was seise<l in fee as counsel should 
direct, to the use of J. F. for life, remainder to 
trustees to preserve, *.yc. : remainder to the use 
of H., and to permit him to take the rents and 
profits for his life ; remainder to the heir male 
of the body of H.. am I to ]>ermit him to take the 
rents and profits for his life ; remainder to the use 
of T., ii^nd to permit him to take tXie rents ami 
profits for his life : remainder to the issue male 


lifetime of a tenant for ' life, will not be. cut 
down to that life if there are contiiigent re-, 
mainders wliicli may re([uire protection during a 
longer period. Ih, 

By ]-)o.st-nuprial articles of 1750. J. cove- 
nanted, ill pursuance of article^ ]>c[‘ore marriage, 
and for other valuable consi.lo’ations, to .serrle 
his estate to the use of himself for life ; remainder 
to ti‘ustee.s. to presci’ve, &e., and after decease of 
J. (subject to a jointure), to the use of H., his 
son, and his assigns for life: and after his 
decease, “to the heirs male of his ])ody “ : in 
default of such issue “to T., a second s<ui, and 
his assigns for life : and after liis <lt‘eea'^t, to Isis 
issue male ; remainder to the rliird. foiutlu and 
other sous and the heirs male of their respeorivo 
bodies: remainders over.” I’ower to J., II„T.. 
or any of the issue male of J. who should 
become seised uinler the limirarioii-^. to make 
leases for three livms ov thirty-one years. Power 
to H., «kc., when seised to jointure not exceeding 
1501. per annum : — Held, that H, took an estate 
for Ills life oniv. Bvmnan x. Fli'^maarleepl h\ 
Eq. IL113. 

Articles before marriage r«'i >errle were so 
expressed, that the hudjand Wiiuld havf.‘ had an 
estate tail ; a settlement copyine' tla* very wo»ob 
of the articles was reforrueii, e^rati! for life only 
beitig intended. Ba/ahill v. B7//A\ Vcn. 275 : 

5 lb E. 40. 

Articles before marriage for ^‘-rtlirig real 
e.states of the hii-bainl and abo ad nn-i sineular 
his personal estate what nnt’m.* or kind 
soever: a proper exeention woiild bo idy .i we- 
iiant, Thar re.al estate, that sln>nki be on rebate I 
with the })ersonal. >hould with re-pom tu {'ne 
objects of the settlemeur be emi'idfioi i p -r-omn’ *. 
the settleixieur, therehae. made aiti-'* jo e-’ .. ...o 
containing tio such c »ve:iaur. aiol ifc’nj !n -c e r 
re.speets a defective execuliotj, real OHr.ne- per- 
chased by the hiisbaiii 1 ac^ r t i : t . • * : . ^ - A 7- " ‘o, 
ill order tn defeat the right <4’ hX wa'''. v'oie 
decreed to be convev’ed by InX o' - . X*-. s'. o- < ^ 

to the articles. A Fdi ]y hitii hi hi-. I'l’- !>j emi- 
sideration of sorviix* w;i^ pgpe-,.; bl- 

under the paniciilar eimnn-lnnee- rPond,! l** 
the marriage, and in the ea-o »'i’ -m ■ 
court appeared to que-t loji vAX.'pv 


. \v, 
/./, : 


Issue Taking as Tenants in Commwi, .-i Jn 

articles ]uvviou>ly to tlm man iae*'-*; A . - p |p, 

the father of W.^^’Emud ihe whoi - of dix t'evm 
iJee., ns a marriage pordoii lohX*. W.^uion; 
with E. ,* the one-half of said I'.o'm to b*- da* 
right, title, and inrmvn of the j 

son or daiiuiiter, if beumtfuj ua rla lob. »*! I:. 






them tcaaxits foi‘ life, w 
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her children as teiiai)ts in common, and not as 
V. L. n, 0 Eq. 150 ; 

^ Settlement in Pursuance of Articles— Limita- 
tion to Children— Rectification.] — Ante-nuptial 
articles u^ere signed for the wife’s personal 
estates being Tested in trustees, --the trusts of 
the income being for the ijenefit of the husband 
and wife during their lives, and the trusts of the 
capital being for and amongst the children 
according to the appointment of the husband 
and wdfe, or the survivor of them : and in 
default of appointment, to the children equallv ; 
and in the event of there being no children, and 
of the iuLsband being the survivor, the trust 
property to be at bis absolute disposal.” After 
the marriage a settlement was executed which 
limited the income to the husband and wife, 
during their joint lives, and to the survivor of 
them during his ov her life, and then gave the 
capital to the children aljsolutely as tenants in 
common ; but if there was no "child, and the 
husband survived the wife, then to the husband. 
There was only one child of the marriage, and 
he died at the age of six months, in the lifetime 
of the parents. The husband died in the life- 
time of the wife Held, that the capital of the 
fund and the ari'ears of income at the death of 
the husband belonged to the wife, for that the 
court would have carried the articles into effect 
by giving the wife the iirst life estate to her 
sepiarate use, and by making the shares of sons 
contingent on their attaining twenty-one, and of 
daughters on their attaining twenty-one or 
marrying, or by inserting clauses of survivor- 
ship and accruer on the death of sons under 
twenty-one and of <laughr,ers under that age 
and unmarried, so that the husband would 
have Iiatl no title as next of kin of his deceased 
infant child, and tluit the settlement must 
l)e re<?titied accordinuiy. v. JJuffield^ 45 

L. J., Ob, 307: 2 Cli* I). 44; 34 L. T. 593; 
2-1 W. K, 905. 

Iviarriage articles carried into execution, by 
limiting estates in strict settlement to A. and B. 

: respectively, with cross-remainders between B. 
and the issue of A., with power to A. to appoint 
buth estates among his children. The will of A. 
referring to the estate, but not to the power, 
deelaral a g<jt»d, execution of the pow'er, to the 
extent of limiting estates tail to the children ; 
the excess reformed t<.) effectuate the general 
intetition of the articles. DllUa v. Blllmu 1 
Ball A B. 7r. 14 R. 11. 211, in • 

Marriage articles for settling lands varied by 
decreeing the estate to one for life, with re- 
nuiiuder in tail to liis issue instead of an estate 
tall to him. frrith't/i v. Bue]ih\ 2 Tern. 13. 

IMariiage settlement recti tied by a strict 
settlumeiit agreeably to the ordinary course, 
notavirhstanding it "agreed with the articles 
verbatim, ami both made liefore marriage, the 
plaintiff having however taken a benefit under 
tilt? will whicii he dis]nited : — Held, to have 
made his election, and decreed to give up part 
of the setrlement- estate in satisfaction. JtloherU v. 
Kfmjshj. 1 Tes. Bon. 233. 

A marriage settlement, purporting to be 
made In pursuance of articles recited in it, 
<auiveycd an estate to A. and his wife, aud 
the heirs of their bodies: — Held, that' they, 
became tenants in tail special, and that a court 
of law could not construe the deed as rendering 


issue in tail, even if that mighr have lit'cn ti;e 
construction to be put iijion the n nicies Iw ;; 
court of equitv. Don iJ ndd v. \Voiidr»fti\ 10 
M. & W. 608; 12 L. d., Ex. 147. Affinnel 
nom. Wthid)Uiife v. Jhtp d. Ditald. 15 M. A W. 
769; 15 L. J., Ex. .356; 7 Jur. 9.59: 2 H. L. 
Gas. 811 ; 18 L. J., Ex. 498 : 13 Jur. 1013. 

ii, iJf rh<es. 

Principle of Construction. ] — The only dif- 
ference between the construction of executory 
trusts in a marriage settlement and a vohintai’y 
settlement or will is, that in the former tiie 
nature of the instrument alfords a presumptimi 
that the intention is foi’ a strict settlement, 
whereas in the latter case that intention must 
appear on the face of the iiistriiment. lloahfortl 
v. Pit'zmaiiriotf 1 Con. A L. 158. S. (J., iiom. 
Eodifort V. Fftzmtnmce, 2 Dr. &; War. 1 : 4 Ir. 
Eq. R. 375. 

Trusts when Executory and when Not.]— 
Devise in trust for a son of the testato]’'.s nephew* 
A., at the age of tvrenty-four ; if lie have no son, 
to A., son of the testator's great-nephew B. : but 
if neither have a sou, then to a son of the 
testator’s great-niece’s daughter, taking his 
name, wdiocver should take not to bo put in 
possession of any part of tlie testator's effects 
until twenty-four, nor the executors to give iq> 
their trust till a proper enTail be made to the 
heir male by him : is an executory trust i’l tail 
for an only son of A. in ventre at the testators 
death ; and not voi<l foi’ unctutainty. nor too 
remote. Bhiehhurn v. /^tfibh'S, 2 B. 367 ; 
13 R. R. 120. 

Remainder to Issue.] — A, clevises lamls to his 
sisters B. and 0., and their heirs aud assigns, 
upon trust, that until his granddaughter D.. 
should marry or die, to receive the profits, and 
thereout to pay her 100/1 a yero’ for her main- 
tenance ; the residue to pay debis and leeacie*^. 
After payment thei'oof, in trust f(.u’ said D., and 
upon further trust, that, if she lived, to maiMW a 
Protestant, and at time of such marriage be 
twenty-one, or upwards, or if under that age. >uch 
marriage be with the consent of tlio said B., then to 
convey, tvith all CMUivenient speed, after such, mar- 
riage, to the use of said D. for life, sans tvaste, 
voluntary waste in houses excepted ; remainder 
to her husband for life ; remainder to the issue 
of her body, tvitli remainders over; and upon 
further trust, that if D. die unmarried, then to the 
use of B. for life : remainder to the son of his other 
granddaughter E.,in tail ; lumainder to the defen- 
dant G., remainder to his fir.st and other sons ; 
remainder to A.’s right heins ; and upon further 
trust, .that if D. marry not according to wdll, 
then upon sxich marriage to coiivcy to trustees, 
as to one moiety to the use of D. for life ; then to 
trustees to preserve contingent remainder.s ; 
remainder to her first and every othei' son, being 
Protestant, with remainders over : arul as to 
other moiety, to the son of his daughter E., in like 
manner. A. dies, D. attains tier full age ; and 
upon a treaty of marriage with F., applies to B. 
and C. for a" conveyance to herself for life ; 
remainder to her intended husband for life : 
remainder to the issue of her body : B. executes 
such conveyance, but C. refus<?s : D. suffers a 
recovery of" the whole to use of herself in fee, 
and then’ marries F., -who made a considerable 
she covenants to settle 
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her estate upon husband and wife ; remainder to 
iirst, (kc., sous in tail ; remainder to survivor of 
husband and wife in fee. They bring a bill to 
compel C. to convey, kc. Decreed (not an estate 
tail to D.) but an estate for life sans waste, ut 
supra, as being intent of A., upon the will, with 
remainders over in strict settlement. Glenorcliy 
{Lord') V. Bourllle^ Gas. t. Talb. 4. 

To one for life, and to the heirs of his body,” 
has been always held to be an estate tail; but 
where it is to one for life, and after his death 
to the issue of his body,” there is no instance 
whei’e it h?is been so construed. Meure v. ILeure, 
2Atk. 2G5. 

One devises his lands for payment of his debts, 
and tiien to A. for life, with power to make 
leases, kc., remainder to the heirs male of the 
body of A. ; though this be but the devise of a 
trust, and executory, and expressed to be to A. 
for life, yet it is an estate tail in A,, barable by 
a fine and recovery : secns, in case of marriage 
articles to settle an estate on A. for life, 
remainder to the heirs male of his body, this 
being an agreement to do a future act, and in 
which the issue are particularly considered, and 
looked upon as purchasers. Bale v. Coleman. 

1 P. Wms. 142. 


settled on the clnlclrcn of J. S. ; land is pur- 
chased and .settle<i on them and their heirs, and 
one dies. Decreed the land should not survive. 
Su'Htidcrn v. Broioue. 2 A erii. 4(> ; Ch. II. 214. 

Settlement to Contain no Power to Bar 
Entail.] — A. devises lands to inistees to pay 
debts and legacies, and then to settle the re- 
mainder on her son B., and the heirs of his boily, 
with remainders over, and directs that si-iecial 
care should be taken in the settlement that it 
should never he in the ])Ower of her son ro 
dock the entail. Decreed, the son should be 
only tenant for life, without irnpt.nchmcni of 
waste, and should not have an estate rail onn- 
veyed to him. Leonard v. 2 'Vern, .'2G. 

Property to descend Unincumbered.] — A 
devise subject to the life interest of the testa- 
tor’s widow. up«»n trust to convey, as'^ign. atid 
assure freehold property ‘riinto tind to the U'^e (»f 
my son T., and the heirs of his })ody lawfully 
issuing, but in such manner and form, never! lie- 
less, and subject to such limittitions anti ix*- 
strictions, as that if T. shall happen to die 
without leaving lawful issue, then that the 
property may after his death tlL^eeud nniiti- 
cumbered unto and belojig to nix' tiaitehier H 
her heirs, executors, administrattu’s, and as 
signs,” is an executory trust to he executc«l by 
a conveyance to tlie use of T. during his life 
with remainder to his iirst and other st»ns caal 


daughters as [uu’chasers in tail. w. 

irli remainder 

to E. in fee. Thompson v. F},sht i\ 

L. ll 

in Ki|. 

207 ; IS W. E. SGO. 



Dying without Issue.] — A test 

at or o 

1 1 rc«,‘i Vk 1 

that an estate should be"* purchase ^ 

I by !, 

.U exe- 

enters, anti that such estate slio 

oh! !*i 

‘ jotide 

hereditary, and settletl upon hi- 

■ Cnn- 

ainitixl 

heir. He then a|)polnted. his ]:e|! 

hew l> 

ii'^ heii* 

and successor, and tlesiivd that ti',*] 

estate 

add. 

be settled upon him. and j-hoidti 

lecend 

n » h is 

heirs and successors in the direct ut 

ale 11) t* 

-• : and 

in case of his nephew dying with* 


lie. .iliL* 

1 estate to devolve upon his la-oilaa’, 

h> li-: 

ir- and 

successors in the direct male line 


d, f liar 

the nephew was not to take as tenant in 

fail Ui 

possession, bur that tiie estate wa- \ 

' u 1 ».* 

n't 1.1* d 


S89 


TEUST AND TEUSTEE — Classification of Trusts. 


S90 


the case of a tnist executory, for then a court 
of equity is bound to see a settlement made 
agreeabh- to the intention of the testator, ' 

Trust for A. and the Heirs of his hody— As 
€ounsel should advise.]— Devise to trustees of 
money to be laid out in land, and to be settled 
as counsel should advise, in trust for A., and the 
heirs male of his body, to take in succession and 
priority, and the interest of the money till laid 
out, to be paid to A., his sons, and issue. A. 
shall have but an estate for life, with remainder 
to the first and other sons in tail, kc. White 
Carter, Amb. 670. Affirmed, 2 Eden, 366. 

Testator devised his estates to trustees, ‘‘ upon 
trust, as counsel should advise, to convey, settle, 
and assure the said premises to or for the use of 
or in trust for his daughter J. for her life, and 
after her death then on the heirs of her body, 
&c.” The court directed the estates to be settled 
upon J. for her life, with remainder to her first 
and other sons in tail general with remainder to 
her daughters in tail general, &e. The liniita- , 
tions being to both sons and daughters in tail 
general, there is no necessity for a subsequent 
limitation to J. and tlie heirs of her body. 
Badard-^, Prolnj,2 Cox, 6. 

Separate Use and Gift Over.] — A., by will, 
directed his trustees to conve}' his freehold 
lands to his daughter, P., and so as that she 
alone should receive the rents, and so as her 
husband should not intermeddle therewith : 
and from and after her decease, in trust for the 
heirs of the body of the said P. for ever 
Held, that this was an executory trust, and that 
the wife took an estate for life only ; therefore 
the husband could not have courtesy ; sed secus, if 
it had been an estate tail. Lord Hardwicke said 
in this case, that the devise being to the wife’s 
separate use, would not bar the husband ; for 
.here is a sort of seisin in the wife. And 
though Coke says, that to inake a tenancy by 
the curtesy, there ought to be an inchoate right 
to the husband in the wife's lifetime, he does 
not say he should be seised of the rents and i 
profits. AWjcrhs* V. 1 Atk. 607. I 

Testator gave one -third of his residue to his : 
niece, \vhich he desired might be settled by his | 
executors, on her. for tier separate use, for her | 
life, but to devolve to her issue at her death, 1 
and, failing issue, then to revert to his nephew, j 
The court directed the third to be settled in j 
trust for the niece, for her sepnrate use for life, | 
and after lier death in trust for her issue then | 
living, and if there should be no such issue : 
then'in trust for the nephew. Stonor v. Chir- 
weu, 5 Sim. 261. 

Advice to settle upon Devisee and issue male.] 
— A testator devised some copyhold estate to 
his son Thomas, and ‘‘advised him to settle it 
upon himself, and his issue male by his lawful 
wife, and for 'want of such issue upon Edward 
and his lawful issue ” : — Held, first, that these 
words created a trust ; and, secondly, that 
Thomas was entitled to a life estate only. 
Parker v. Bolton, 5 L, J., Ch. 98. 

Joint Tenancy turned into Tenancy in 
Common,] — In an executoiy trust a court of 
equity is sometimes obliged to depart from tile 
•^^ords of a wdll, in order to direct a conveyance 
to be made, wdiich will answer the intention of 
the testator. Synge v. Hales, 2 Bali & B. 507. 

A devise after the death of the survivor of 


j testator’s daughters, to all mid evciy ihc child 
I and children of his daughter S.. -who he; 

I living at the time of her deatli, and to the holrs 
j of such child or children, for ever, eeinally. •^hare 
^ and share alike, afterwards r(‘Voked by a codicil 
reciting the devise, and in lieu of it directing the 
trustees, upon the death of the survivrjr «d.‘ his 
daughters, to conve}" the lands ebargeti with 
1,0001 for a granddaughter to the two sons of 
his daughter S. and their licirs ; rlie l.OOO/. ro be 
paid by the grandsons as soon as they became 
entitled to the possession <4‘ tlie otale. The 
gTaiidsons take as tenants in enmmon. Id. 499. 

Devise to trustees, as so<ju as liis i hree t la rigid ers 
attained their respective ages of tAventy*one, to 
convey to them and the heirs of tlieir bodies as 
joint tenants, this is not a joint estate, but to be 
construed as near as may be: so that the <‘on- 
veyance must be at twenty -one respectively, 
with cross remainders. Jlorryot v. Toiaily, 

1 Ves. 8en. 102. e d cv : 

Eesiduary Devise— Trust to Entail] — A 
testator who was seised in fee of three ■ 
estates, devised one of them, c:dle<l the Tempo 
Estate, to his daughter Letiria fur life, with 
remainder to her issue in tail, and in default of 
such issue, to his ncpliew Hobeit James, for life, 
with remainder to his issue in tail, with several 
remainders over, but leaving the ultimate rever- 
sion in fee undisposed of. He tlmn deviseil the 
two remaining estates to his other daughters in 
strict settlement, but ma^le no dispt:>sirioii ut the 
ultimate reversions in fee. The testator was aisr; 
seised of divers freehohl lauds, and \vas posserssed 
of considerable personal iiroperty. ami after 
devising various parts of bis freeliold lands to 
the different ■ persons, and bequeathing some 
pecuniary legacies, he conclucled with these 
words : “ I leave and bequeath the rest, I'esidue, 
and reniainder of nyv properties, both freehold 
and personal, of •whatsoever nature and kind I 
may die possessed of, to niy brother Robert ; and 
if my said brother Robert shaR survive me. I 
request and desire that he shall convert all the 
personal property into fee siiiq'Je property, and 
at his decease leave the same entailed on his 
son Robert James, in the same maimer as I have 
myself entailed the Tempo Estate ” : — Hel<l, 
that the freehold estates whidi passed under tlie 
residuary devise, as well as the residuary jiersonal 
property, are within the trust to entail contained 
in the residuary devise. Held, also, that this 
trust was to be executed by giving a life estate 
to Robert James, with remainder to liis sons and 
daughters in tail, according to the limitations of 
the Tempo Estate. Terment x. Tennent. 1 Dr. 
161 ; 1 Jo. & Lat. 379 : 7 Ir. Eq. R. 36L 

“ Issue including Children and Grand- 
children.] — It does not follow, because tlic word 
“ issue ” in one part of the will means children 
only, that it should have that meaning also in 
another part ; and where, after a bequest to A. 
and B. and their issue, in the sense f)f children, 
the residue was given to A. and B. equally, and 
to be divided betw'-een them, with benefit of sur- 
■sdvorship, upon the death of either under twenty- 
one J not to be subject to the control of their 
husbands, but to be held in trust for them and 
their issue respecti vely until they attain ed t went y- 
one, if, unmarried, or if married until a proper 
settlement could be made upon them and their 
issue, so that they should receive the dividends 
exclusively of their husbands, and if they both 
died under twenty-one, and without issue, then 

13—2 
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boili attained twentr-one, and one of tliem titled, on the person for the time being possessed 
iaving childi'cn aii<l grandchildren:- — Held, bQCt>ining entitled to the barony of D. " : — Meld, 
oth the clhklren and grandchildren were regal’d being had to the will of the SnsseA; estates, 
sd to her share per capita as tenants in thnt the succession, of a child or any male issue 
>11. J/etfd y. Ilaiidall, 2 Y. & C. G. C. 231 ; of a cliiJd of G-. R. to the liaroni^ ought not to 
2h8. exclude that child or his issue male from the 

astator directed his property to be divided I enjoyment of the Bedfordshire estates, unless 
ni his children at twenty-fiye, share and some other child or the issue male of some child 
alike, and all moneys inherited by his of G. E. were in existence to whom those estates 
ters to be placed in the hands of trustees, might go over. J/a 

nttled on them for the sole use of them- - . t , .3 

ami their lawful i.«sue :-HeM, that strict ^ to Convey - in due 

.cut "was not intended by these words, but CoupeofEntaihp-Atestatoinltv.scdn, trustees, 
nicy inherited was to be settled upon the to ^e use oi eight persons suceessivel^- rorl.te. 
:ei-s and their lawful i.-sue, which teouhl ttuptyerwards m bust .0 convey To a 1 jlm sons 
le effect of giving to the daughters an abso- •“'<1 daiiglireis of tne eight u so shouhl le taeii 

crest. v. 14 L. J.. C'h. 322. " '’'-’■■'I '‘-‘'-f ' '■'-'IY 

’ ' in a due course ot entail: and nc cmpiiwm'cd 

le Direction to Settle “On Marriage.”!— ! J’'"; tlie estates of ehil.lreu 

U’ directed his property to be divideR into ! hie < Mate-, 

larcs, and g.avo one sLare and a h.alf to i pltuntift tras a cpi.l ot ..neoi the eigiir !,oni 
f his two daughters, “to be settled on I 

Ives at their marriage.” At his death the ! ‘7^*“* tail, ami 

.ighters were infants. The two daughters , tenant tor life. Laiuhiii y. f.cav. 

at{ainedtwenty-one,an{lbeingiinmarried: , , , 

, that thev wore entitled to their shares : . ’’'^filcuncnt wlioicby real estate was eonveyed 
.'ly, and thnt there was no trust for . 1 *'“ considwation ot naturallove and aiteenon u, 
mt which the court could execute, J their neir>. to tiie use *.)i ^non 

h y. Morchmd, 41 L. J., Ch. 120; L. ■ settlor sliouid appoint, ami in 

!q. 491 ; 24 L. T. S6S I to tiie use of .NetiLu' for life, with I'crtain 

i intermediate u>e'^. aiithhcn upon trii'-r to ctHJvcv 
fcion to take Testator’s Name.]— A tes- ' 

’ccted his estates and house property to j G.. and to iill ami mt-ry otlscr the 

h 1 on hisson, I)., and his heirs male ; and ■ tiaugliters oi S.. and sonu ff >ix other 

le have no heirs male, then the property P- succession, who '•hould be tiicn sivni-i. 

bis grandson, B., on his taking the name ' nuKc and leniaie ol Im-. lior. and 

11 addition to his own, within twelve , their bod s atid ]/u<lie< ro'-pcctivcly, m a onur."*- ’.'i 
:ifter his succession : and in the event of '^ous and <laug]it'*r> oj U, nttd i|jt‘ 

'ig no heirs male, then the estate to go to ' l'»'dii-'^ 

her and his liL'irs male, he taking the ' piyfiaav' p bt-n ir.* all 

D. : — Held, that an executory trust was I al^MVc jiaua-u : v'lh a. 

which the court directed to‘ be cai'rie(l I -d.x 

settlement, with iinntations to the several •' :ul :n>d f-v.ey ih 

for life, and remainders to their sons in ; last named, ami the la :r.s ui iii-am! ’h-j' 

essivelv. Bunran v. BluetB Ir. B.4 E(a ' boddus to taka bibro* tla- a-o. di'-;. t.uhi 

W. K. 41. , the heirs of luu' ami rlax'r bodii:-. 

>1’ directed his estates to be settled on i by his will daw i-ci urln-r lantb to 

life, with remainder to his issue in tail i eertatn poiMitm fur did, and at'n r 

trict settlement.upon eondition that all • terndnarion rheu^id upmi trit-r to cmuvs \ too 
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lemamcler to his sons successively in tail male, , siou, after the death of liis father. ..Uno^dou. v. 
■sMth reiiiamdev to lus daughters as tenants in ! Pc/c, Tam, 119 : 7 L. J. fo.s.K'h. ls.‘; hi k 11.71. 
■coinmon in fee. and tlie personal estate upon the | S. (\ at law h Ih'in'- ' • •> M '‘c P 49 m • 

nephew for life, with remainder to all his chil- 7 L. J. To s V (J ? ] ’ 

dren as joint tenants, with a proviso, that in the 1 . 

event of ail the chip Iren dying under twentv-one, i to convey lands to Sight Heirs of 

and daiighteus unmarried^, or if soirs, without i — dndei’ an execiH^ry trust in 


be pun 'has 


issue, the personalty should be held in trust for i .settle lauds, to be pun*!!: 
the nephew absolutely. W/fde v. J?r}f/f/.s\ 2 Ph. : certain funds, upon A. for life, arid a 
583 ; 17 L. J., Ch. lOib ' ' ’ i according to her appointment, jiud. i!i 

- , i appoint ment, to CMiivcy to the rielu Is 

Family Arrangements — Erroneous Decree — j with a similar trust as' to the residue* (<! 
Ke-lieanng.j — A will (lirected real estate to be ■ uot laid out iu the purchase of laiti ; 
settled to u^es which did not exliaustthefee. fn ' in default of a])p(uiitineni, being hn i 


; with a similar trust as to the re^ 
: not laid out iu the purchase of 


‘lerwaro^ 
lefault of 
irs of A., 
the fund 
he trust. 


in default of app(uiitmenl , being he* the execii- 


smit to cany out tlie trusts of the will, to i tors tu* adusiuistraiors of A., 


It wa> heiu, Thar, :ts 


whicli the persons beneh'cially interested, who | A. took an ahsol ate interest in the itiMuey under 
ivere an infant and a married woman, and the | the last trust, iji default (»f n[fp<nnMnenr, liu* 
trirstees of the will, were parties, the court I direction to con\xy tljc lan(ls to h'/r rigiit licivs 
approved of a scT'lement purporting to be made ; must be con.^trued as words of liiuiiation, and 
in accordance with the will, the uses of which ; net to vest any estate in her ileir^ a^* purcha-eis. 
did exhaust the fee : — Meld, first, that the decree | Wehh v. Shnftadjtn'f/ T> idvl. <.v K. 590. 

approving the settlement was erroneous. IIead\ c - , y - As 

V. (Mk-e, .Tolms. 53G ; 29 L. .T.. Gh. 63S ; fi Jnr ! ,, Df eotw” ‘o Settle if Daughter marned a 
(x.s ) 495 ; 8\V R 141 : Professional Man. — lestatordn'oeted that it Ins 

Rut secondly, scmble, that in a suit bv Dersons j slu add marry a profe^^^ional gendeman, 

claiming uiKler one of the benefieim-ie^ k-aiiist i “""I Cf gga 

person, claiming under the other ],eneficmi>Ag"Tyy’P‘'':i'P9gdgrv '' to emivue 


V. (Mk-e, .Johns. o3G ; 29 L. J.. Gh. 63S ; fi Jnr ! ,, Df ‘o Settle if Daughter marned a 

(x.s ) 495 ; 8\V R 141 : Professional Man. — lestatord'jreetcd that it Ins 

Rut secondly, scmble, that in a suit bv oersons i slu add marry a profe^^^ional gendeman, 

claiming itiKler one .jf the benefieiarie^ k-aiiist i “""I ef gga 

persons elaiming under the other beneficminAg"yTy’A‘'':i'M9gdgdy nenvoo to emivee 
through the medium of the uses in excess of the j i piuMsion tor lici, ecinuii nu, tmids 
limitations directed bv the wiU. the court was i p‘' 

bound by the former decree until set aside upon f .f A , ® "t'i 

J r; A i nngc : but d she should many a gentleman 

* j po,s.sessed of landed estate ami lu'* should make a 

Directions to settle on Descendants of Mother I iirovision for lier, and setrl-j hiA estate on 

of Devisee in Fee.j—Deviso to A. in fee, with maniage, that the trust fluid 

directioiLS to settle on descendants of his mother ' '’^^^idd be pakl to her liusband. i ho daughter 
for their several live.s, &c,. A. may limit an -h,. | married a country gendemau not piss^ssed of 
heritance to effectuate the general jnteut. { b^^^ded estate, tiud not a profes'-jonal g<*nt le- 
Goflolphtn. T. GoMpkhi, 1 A\-s. Sen. 21. I or embarked in any traile r.r Imdness. Tie 

j afterwards purchased a lauiled estate, ami 
Direction to Settle with Power to Beneficiaries I oii’ered to make a settlement of it upon being 
to Lease.]— A testator by hi.s will directed the j paid his wife's fortune; but it was liciri. that the 
tnistees therein appointed, to call in a certain | trU”^' should be settled according to the 

sum of money to which lie was entitled, and in - 1 <h‘i‘ectious in the will ; and that the hu‘^band was 
vest the same in the purchase of freehold estates | not entitleil to a life interest^ therein. 
inL'md,s or hereditaments, of a clear estate of in- j v. ErJmie, I Jo. <k Lat. 334 : 7 Jr. E<p K. 123. 
heritance for the use of his son A. for his natural • a. n-, ■ m * 

life, und after his de.ath to the use of his first and „ “ Suecessiou or to a Class as Teimuts m 

othir sons, according to seniority of age and fommou-Cross Eemaiuders.^-Xostatm-directed 
priority of birth ; and in ease the kid A. should lus trustee, to pure base Ian, Is nirimcjumasd A. 

happen to die without issue m.ale. then in trust "■ f "1 f '■’* 'f 

for his second son B. and the heirs male of hbs op. fe. without issuy which happeup> ,) tlm 
body "ccordino’ to seniority of a"'e and nrioritv every son ofJ. b. then living, or who should 
of ilrtt I a 5 hi kTso^s ^ ^ testates lipime ami the apgp 

the several iiei-sons who shouM be in possession f dunng his life, with rcniaiuder to 

of such estates, .should have a power to make ^ g 

’s.T sihSfkbXiA fi’jrsr.* :i;: 


purchased. y.M'ini,len,l Dr.&War.,b. ^^theiise of the te.stator’s right heirs :-Held, 

Power to raise Moneys for Portions,] — L. by that the younger sons of B. rook a.s tenants in. 
his will devised his manors to trustees upon trust, com.mon for life, with remainder as to each son’s 
to C 03 'ivcy the same to his §on J., for life, with share to his first and other sons in tail male, 
remainder to trustees to preserve contingent with cross remainders over. Sd.nteen v. Swrteeii, 
remainders ; with remainder to the second and L. R, 12 Eq. 400 ; 25 L. T. 288 ; 19 W. R. 1043, 
other younger sons of J.. in tail male. There was Testatrix by her will gave 500Z. to each of her 
no limitation to the first son of J. ; but the two nieces to be settled as she should thereinafter 
declaration of the trust of the term contained a describe, and directed that the provision therein 
provision to raise money for the daughterSj on made for her nieces should not be subject to the 
failure of issue male of the body of J, The will control of any husbands they might many, but 
also provided, that, in case J. should have any '.should remain vested m her executors m trust 
children, other than and besides an eldest or- until a .proper settlement was made. And by a 
only son, then J, might raise money for the por- codicil she directed that if either of her nieces 
tionof younger sons or daughtei-s Held, that, should die without leaving issue, the legacy given 
the true constx'uction of the will waB, .th^t -thei tO' her should devolve to the other niece and her 
son shoitid have an estate with a gift over if both should die 









I tions beqiicariied in his will aial fMnta*!' i.'tKihr.h., 
mid gave allot I itT amraitv to lib wilo; rlo'O'lau 
ill all tither ms|>wts f/m wha! aU^u 

nieiitioiiedf nitiijuiir mid coutlnaiK j 
and codicils ;•*— Held, fhar liu^ jLiad^.a 
not an estate tali, bar ^idy an *-*5 uo n«j Id'- 
in tiny iaiuis, (immx \\ II .‘n’lil ; 

10 L, J,. Ch. ; 5 Jar, in i. And '*> s- .\ ^ , ;o 
law, nom. d. //wivV v, //cV/ov% S ibne. ITd ; 
1 CL k 1C 20; 0 Bligh (xa,) :i7 ; | S.\ rreo 

H. L, — (E.j 

Tenant for Kfepunisliahle for Watte, : *4Vhrii 
an exccutoiy truM. for the suit hnmmuif five- 
bold estates In strict settkaiioiit dircer.s edlier 
expressly or by reference to t lie tnMn^ii otiier 
property, that certain jiersons Khali talicr life 
estates, the nsc of the words “vlii strict set tie- 
meat ’’ <loes not make the tmmm for life dlsw 
pimisliable for waste. SiMakti \\ 


hi an executory trust to be "ejected by the 
court, it is sufficient if it can satisfy itself of 
the testator’s intention to carry it into execu- 
tion; therefore, where testator gave his real 
estate in A., to a devisee in strict settlement, 
and ordered other estates to be sold, and con- 
verted into personalty, and the produce, witli 
the residue of his property, to be laitl out in 
land in A., contiguous and convenient to liis 
estate in A„ and by strong expressions (thoiurh j 


without direct words) showed he intended'^it 
'fe go to the same uses, it was decreed so to be. 
Metj4 Bro. G. C. 527. 

Issue.j^Bevise 


895 


TEUST AND .TETJSTEE— CTassii^caffore of Trusts. 


396 


without issue : — Held, that this was an execu- 
tuiy trust, and that the nieces took life interests 
with remainder to their children and cross re- 
nin iuders between them. HiMoivay y. Collier. 1 
W. K. 2m. 

A testator empowered his trustees to purchase 
fi-eeliokls, “ to the amount of 1,500/. of his personal 
estate, for the use of A. during life, and then to 
be divided among his issue, if any” : — Held, that 
this was executory, and that A. took for life, 
witJi remainder to his children as tenants in 
common in tail, with cross remainders between 
them in tail, with an ultimate reversion in fee 
to A. Tladtren v. nadioen, 2^ Beav. 551. 

d. Express Directions to settle in “ Strict 
Settlement.” 

General Eule,] — AFlien the general intent is to 
make a strict settlement, it shall prevail, though 
some of the limitations may seem contingent ; 
but where the intent to create an estate tail is 
not plain, but <loubtful, the court will lay hold 
of an^'-thing, rather than put it in the power of 
a ])ersoii on a remote contingenc.7 to bar all 
subsequent remaimlers. Letldeullier v. Tracy, 
n Atk. 7S1, 797 ; Amb. 204. And see 3 Ken. iol ' 

Ih’oviso that if any of the tenants for life, 
in a devise and executory trust to convey in 
strict settlement, shall become possessed of 
the family estate, the devise or limitation 
directed shall thereupon cease and become 
void and not take effect ; and the person next 
in remainder, under the said limitations or 
directions, thereupon become entitled to the 
possession. The 11 rst tenant in tail is entitled 
under tlie proviso, notwithstanding the descent 
of the other estate upon his : father for life. 
Sttoiley V. Sfan/eif. lb lYes. 491. * 

Direction to trustees to correct any defect or 
incorrect expression in the will, and to form 
the settlement, from what appears to them 
to be the testator's real meaning, does not 
authorise them to change the limitations. Ib. 

Devise in strict settlement, with power to 
the tenants for life to jointure, on condition 
that two-thirds of the * portion should, irpoii 
such marriage, be settled, one-third upon the 
eldest son of the maiTiage, and one other third 
upon the younger children. Upon the intention 
that the settlement should ' be conformable to 
the limitations of the real estate, a trust for 
the father for life was established, and the 
interest of the eldest son was not to be devested, 
except by his death under tAveiity-one, without 
issue male. Burrell v. Cn/tcJde(/,\rj Ves. 544. 


marriage, be settled ujjon her foi* life, and after 
her death upon her is.>ue. in default of iysne iipcn 
her right heirs : the })ruduee of the >a]<.* i> to be 
considered as peisonal o-'iaie. and vests in the 
survivors at tlie dearli of tht.- tenant for life, 
without issue male. A settlement in trust for 
the husband for life, then for the wife ior life, 
then for the children as they siionld aji[><j:ut : in 
default of appointment, eijualiy ; if iiu eiiiidr'-n. 
according tu their joint a})p''tii!tnieiit : in 'lefauit 
thereof, to the bus] -and. ]ii> 0 x 0011101 "-. Ac, i-- a 
sufficient exeention of the direction in liiev.ili. 
Briujrure v. Winder. 2 Ve.-'. 531. Sec 2ii li 11. 2*',] , 

Devise of Lands in Trust for One and his 
Heirs in Strict Entail." — If laiuK are <1(0 d in 
trii^t to be KOttled on A. and ]ii'< lieir". in >trier 
entail, the land'^ uughr n- be '-etiiodi-ii A. 
life, and on tlio })ei‘-<'iiK do-ignaredi a- hi- 
in succession. Te.-inior devi-ed land-. -ui';eot 

life, 

• SOUS' 


to an annuity to hi- wife, to iii- -on for 
with remainder to rlie S(U]‘k iir-r am: otlior 
rtin.ainder, '^ubjeet i- an 
wife, to Ills gi'iiiidsoip ail' 

:ind other -on- in b'ke iriaittieiy 
over : aiul lie g;ive his 'resitluji'i'y 
to his soi'i. 'Ti'ie son died 'wi'th-'' 
rliere’i]ion. tiie testator, by a. 
tiie lands wi,'tl:i tl'ir'e 


in tail, with 
aiinmty. to hi- 
graiid-on'.- ffist 
with reniaiiuler.' 
persoiuil estate 
out issue : and 
codicil, charged 
annuities, one for li: 
daiiglitei'. and the thir 
gave his residuary per 
He aitcrwurtis mad'; tw-. ta]}- 


wile, allot her lor nm 
I’oi her hu-baiid : and 
mal e-tati to h.s wife, 
otlieil-, bill tlu*\ 
He, 


wei’C not (Inly atte-t' a. He if: 
fourth, which wa^ duly aiic-r'd. *• rov 
several of the dj.-po-itii*!:-, iie'-enro:*. ma 
me ill my -aidi will and eod'eih. of :d 
freehold, copyhold, aim po>-a.r.i ^ -no 
every kiml : ami. in-toir: -a' -n.*' ..-i -rj 
position and Ixajiie-i rhereoi. I ti 1 eo 
my freehold, crmyladd. an.l mn-. a-n' ■ -r 
every kind, and v/j'.em'.-o/ve: .'iin. O'. m 
daughter, for licr life : aiid. :t/*f • tlm o'C • 
ation of that estate, uin j my uram,- m a,, 
heirs in strim eiifail a- in lay vrbl dii'.-. 
.He then directed iliar In- gmiid-m, w ta v-i 
infant, slioitid not i.o hi pt 
estates until he atraiia*; H::]'r/«on 
in the interwii. iia* rent- -Irrai.'l b..- 
for the huneiii of h:- gr;nid'"h auo ho;r- . 
ill failureof issuetd my --aid eraiio-on. { , o f. 
my said estates ami ellHis simli go and «!< 
as is by my -aid wiil diivetedd* The fo 
then confirmed tlu' -everai innndii'*' me 
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Form of Settlement.]— Directions as to the 
proper SGt.t.leineut to he made where ])ropertv 
was directed b\' will t(.) be “settled strictly'” 
Lorh V. Baglvij, 1 Rq. ]22 ; .15 W. 11. 1103, 

Bill for Strict Settlement Dismissed — AcQ^ni- 
eseence.]— Bill for a strict settlement, after lono- 
acQnicj^cence by plaintitf’s ancestor, and when 
iinpussiblo to bar the remainder, dismissed. 
Parker v. Philips, I Ves. Sen. 530. 

e. Directions to Settle on a Female. 

Legacy to Married Woman to be Settled on 
her in Italy.]— A legacy given to a married 
woman, to be settled on her in Italy, was ordered 
to 1)0 paid t{.) a banker in Italy, on his edvino’ 
security that it should be settled, according to 
tlio law' of Italy, on the wife, for her separate use. 
Broiou v. Tat null, 6 L. J., Ch. 371. 

Children.]^ — Bequest of the testator's propertj-^ 
to his /wife to bring up and educate his children, 
and when they should come of age, to settle on 
them what she should deem prudent, reserving 
to herself a sufficient maintenance ; and, at her 
death, the property remaining to be equally 
divided amongst his children ; wdth a gift to 
trustees for the children, in case of the marriage 
of his widow' : — Held, that the widow took a life 
interest in the property, wdth a power to settle 
or a|)point the same on or to the children of the 
testator, but not on or to his grandchildren ; and 
timt the children took vested interests in the 
pp^perty at the testators death, liable to be 
divested by such ap])ointment. Kcnnerloif v. 
Kennerleg, 10 .Hare, IBO j 10 Jur. 649. 

Where 'a precatory trust has been created by 
will in favour of “children,” simpliciter. the 
trustee may, in executing the trust, limit the 
shares of daughters to their separate use. Willis 
V. Kijmn\ 47 L, J., Ch. 90 : 7 Ch. D. 181 : 38 
L. T. 207.’ 

Daughters’ Shares — To be Settled on Them- 
selves Strictly.] — Where a testator directed that 
his daughters' shares under his wnll should be 
“ settled upon themselves strictly ” ; — Held, that 
the income of each daughter's share should, dur- 
ing the joint lives of herself and her husband, be 
paid to her for life for her separate use, without 
pow'er of anticipation ; and if she died first, then 
her share should go as she should by will appoint, 
and in default of appointment to her next-of-kin, 
exclusively oi her husband ; and if she survived, 
then to her absolutely. Zoeh v. Bugley, L, B. 4 
Eip 122 : 15 W. K. IIUS. 

To he Settled on Marriage.] — A father 

directed Ids property to be divided into nine 
shares, and gave one and a half share to each of 
his two daughters, “to be settled on themselves 
at their marriage.” At his death the two 
daughters were infants. The two daughters 
having attained twenty-one, and being un- 
married : — Held, that they wore entitled to their 
siiarcs absolutely, axxd that there was no trust 
for a settlement which the court could execute. 
Nagrath v. MimflieuA, 41 L. J., Oh. 120 ; L. B. 
12 Eq. 491 ; 24 L. T. 868. 

A testator gave to his daughter 15,000^., to be 
kept iti trust by his executors till ■ she should- 
attain the age of twenty-one or marry with con-, 
sent-, whichever might first happen, when this 
sum wnis to Ixj settled on his daughter, but, fail- 
ing her attaining twenty-one or having issue by' 
such marriage, then the money to devolve upon 


others. Thedauglitc]’ attainedj flic t wemy- 
. one, without havirig been mariied ; — Ibhl, I'am 
she was entitled to the legacy abs(.s:utely. witij- 
out any settlement being iuanc. A null V, 
Arnold, 16 Him. 404 : 18 L J., Ch. 90. 

Marriage under Age without Consent 

of Trustees.] — J. T. by his will gav*.' ad h.is 
property to trustees in rru^t for his tIu-ih* 
daughters etpially, to be paid to iiiern as rlicy 
respectively attained 1 w'enty-une, ur nunrieh 
wdth the consent, of tlie trustees. I'l-nvided ih.-n. 
if they married wndh such crjusuiit under age. rlie 
trustees at their d.iscretiuiL might pay the ^linre 
to such daughter so ma iTving, or settle it upon 
her or her issue, with a gift over. Oise of the 
daughters having married under age and wirlinur 
consent, the question was, whether her .'-iiaiti 
could be settled, the tru'^tee.s being willing to 
settle it Held, that there wa,'^ nothing in the 
will to authorise a settlement, and nothing could 
be done until she attained twenty-oue. Taglor 
V. Austen, 1 Drew. 459 : 1 IV. ih L^52, 

Bequest— Fund “to be Settled.””— A testator 
bequeathed, as follows : “ To my daugliter A., 
wife of M. W., 1 bequeath in.ooo/. This amount 
to be settled upon her for her life, and to be in- 
vested for her in good securities in tli»? names of 
two or more trustees. At her lioath S.OuO/. of 
the above sum to be divided equally ainongsT her 
children, and the remaining 2.Uon/. h, given 
to her husband if living : if deceased, then the 
whole amoimt is to be equally divided auiong-'t 
her children.” The daughter and her Imslnjiid 
and cliild applied for tlie sanction of the court to 
a settlement of the legacy : — H'elil, thnr a sen le- 
nient ought to be directed, treating tlie direcdioiis 
in the will as instructions for a sertleiiient. 
Parrott, In re, W'alter v. Parrott ,:>?% Ch. D. 274 ; 
55 L. T.' 132 ; 34 W. B. 553— C. A. 

To be Paid or Settled by Executors on 

Infant attaining Twenty-one Years.] — Te-tator 
gave 5,000/. stock t(.> a female infant, to be paitl 
or transferred to or settled on her, by Ills execu- 
tors, by such deed or instrument in writing as 
they should tliink most prudent and proper on 
her attaining twenty-one. The infant married 
ill the testator’s lifetime, and afterwaids attained 
twenty-one. The court ordered the stock to be 
transferred to her on her solo receipt. Laing v. 
Laing, 10 Sim. 315 ; 9 L. J., Ch. 48 : 3 Jur. 1119. 

A father gave the residue of his estate in trust 
for all his children, who, being sons, sliould 
attain twenty-one, or being daughters should 
attain that age or marry, and if any of his 
children shouid die before attaining a vested 
interest, leaving issue, their shares to go to their 
children with a proviso that, notwithstanding the 
trusts aforesaid, on the marriage of any daughter 
a moiety of her share should be held in trust for 
such daughter for life, and aftertvards for her 
children ; — Held, that the daughters who had 
attained twenty -one, and had not married, were 
entitled to the whole of their shares absolutely. 
Bowling's Trusts, In re, L. B. 14 Eq. 463. 

To be Paid upon Marriage and to be 

Settled on Feme Sole.]— Bequest of 2,000Z., for 
the benefit of a feme sole, “ to be paid upon her 
maiTiage, and. to be settled upon her by her 
settlement,” the interest to be paid, to her in the 
meantime ; and, in case she should not marry 
before attaining the age of thirty-five years, the 
principal sum to be paid to herself. The legatee 
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rneiit. to settle leasehold estates in trust for such 
persons, and such or the like estates, ends, intent, 
and purposes, as far as the law would allow, as 
declai-ed concerning real estates limited to the 
first and other sons in tail male, with several 
remainders ; the court, in executing the covenant, 
<leclared that no person should be ’entitled to the 
absolute property unless he sliould attain twenty- 
one. or die under that age, leaving issue male. 
J\c(rc(Lsth‘' (^Df/J/p') V, Li /I coin. (^Cou ntpi<,s)^ Ves. 
887. Bid the variations in this decree, id. 
3h8 n., and 12 Ves. 218, on appeal. 

Other Personal Estate.]— If a testator directs 
his real estate to be settled on his son, his 
heir ^apparent, for life, with remainder to 
the first a ml other sous of his son in tail, with 
remainder to A. for life, with remainder to 
his first and otlier sons in tail, with remainders 
to other persons and their sons in like manner, 
and, ultima tel V, on his right heirs, and his 
personal estate to be settled on the same per- 
sons, in the same order and succession, and for 
the same estates and intcinsts, so far as the 
nature of the property and the rules of law and 
equity will admit of, the court, if a suit is 
instituted immediately after tlie testator’s death 
for the purpose of having a settlement made, will 
order the ultimate limitation of the personal and 
real estate to be made t(.) tlie person who is the 
testator's heir. Boijdrll v, GvUghfh/, 14 Sim. | 
328 ; h Jur. 2. 

A settlement, on marriage, of real estate, upon ! 
trust for the iuteude<l wife tor life, remainder to ; 
the husband for life, and, after the death of the ! 
survivor, -‘in trust for aiul to be released ainlj 
coijveyed unto” tlie children, as the parents | 
or the survivor should ap]4oint ; in default, “ in | 
trust for and to be released and conveyed nnto” j 
the childi’en, as tenants in common in tail; and in 
default of issue, if the wife should survive the 
husband, “in trust for and to he release<-l and 
conveyed unto ” the wife, ** her heirs and assigns ! 
forever.” By the same deed personal property! 
wa.s assigned 'to the trustees, upon truest to pay i 
the income and principal, “ to such person and i 
persons, for such uses, ends, intents, and pur- j 
poses, and in such manner and form, and subject ! 
to tVie same powers, ]')rovisoes, contingencies, ! 
declarations, and agreements, as were expressed j 
concerning the ])aymcnt by the trustees of the j 
rents and profits of the real estate, and con- i 
corning their release and conveyance of the! 
same, or as near thereto as circumstances and ; 
the nature of the case woiihl admit”: — Held, 
that this trust of the personalty was not rendered 
executory by reference to tlie direction to release 
an<l <1011 vey the real estate, such direction being 
merely siipenulded to a distinct declaration of 
trust of such real estate, Boncader v. Doncaster, 
3 K, iS: J. 23 : 2 Jur. (N,S.) 1063. 

This construction was nor altered by a proviso 
immediately following the limitation of the 
personal estate, that the ultimate limitation in 
favour of the heirs of the wife should, with 
respect to tlie personal estate, be construed to be 
foi' her next-of-kin ; the meaning of such proviso 
being only, that if, by the failure, of the preceding 
ilmiuitions, the real estate sliould at any time 
become vestcnl in possession in the heirs of the 
wife, the* personaltyj which was settled upon 
eorrespomling trusts', kiould belong to her next- 
of-kiin Ih, 

There was only one child of the marriage, 
who died an Infant in the lifetime of his father. 


v.a'402;' 

On the death of the father Held, rhnt Midi 
I child took au absolute interest in the pcrsoiialTv. 

I subject to open amllet in other cIiildroiL if aipy. Jh. 

Share of Eeal Estate under Will devised 

in Trust for Sale.]— Part of the peisoiial pro. 
perty consisted of a shnre of ivul esiute undei' a 
I will, by which it had been deviscii in trust for 
{sale; and the settlement contained a oower for 
' the trustees, with the conseiir of the’ hus]-)aiid 
and wife, and with the coiienri'cnee of the 
persons entitled to otlier fehnres (d this property, 
to elect to take it as real orate, ami to hold ]t 
upem the trusts of the other real estate comaiiH'd 
in the settlement: — Hold, tl tar this power did 
not alter the construction e>f tlie limitations of 
the personal estate ; but that, when the xdtled 
personal estate became the absolute property of 
the child, the power eoiiLl no longer be exendsed, 
Ih. 

Executed Settlements.]— jSIy? Settlkmext. 

g*. Directions to settle Property to go with 
a Title. 

Barony in Fee. — Form of Settlement.] — 
Estates settled so as to go along with a luirony 
in fee. Form of settlement approved of by 
the cmtrt, in pursuance of a direction contained 
in a deed executed by the late Lord Le Despencer, 
that his estates should, so far as the law 'would 
allow, be strictly settled, after his deafii. so as 
to go along with the baronial dignity of 
Le Despencer (which was a barony in fee), and 
be held and enjoyed by the persoii for the time 
being possessed of the same dignity, for the 
sup])0rt thereof, so long as the person possessed 
of the same dignity should be a lineal descendanr 
of the late lord, but with a provision rliat in 
case the dignity should, at any rime or rimes 
within the limits prescribed by law for strict 
settlements, be suspended or in abeyance, the 
rents and profits of the same estates should, 
during the continuance of every such suspension 
or abeyance, be e(|ually divided amongst rlie 
co-lieirs ])er stirpes of the person or persons 
respectively by reason of whose death or 
deaths without issue male, such suspension 
or abeyance should be, for the time being, 
occasioned. The court approved of a Si^ttle- 
meut in which the latter rjjject was seeurctl 
by a pr(3viso, subject to be <lefeated by a 
recovery, and not as suggested by the court at 
the first headiig, by a term of l.niHj years, 
prior in limitation to all rlie other uses: and 
the court also declined to apjmint a protector of 
the settlement, by reason of liis irres|;!onsibility 
if appointed. Bmihes v. Le Bespcucer, 11 Sim. 
.lOS ; 12 L. J., Ch. 293 ; 7 Jur. 210. 

Estate to be attached to Title as closely as 
possible.] — A., having a power of revocation and 
new appointment over an estate, of which 11, 
his heir, was tenant in tail, by liis will directed 
the estate be attached to his title as 
closely as possible : — Held, that the estate of 
B., and those of all other tenants in tail in esse 
at A.’s death (living in the line of the title), 
were abridged to estates for life only. Doralmter 
{Ijor/l).v. JEffimjlbmi QBarli) 2 Beav. 180, n. 

Course of Entail to correspond as far as might 
be practicable with newly created Peerage,] — 
Property was by a codicil directed to he 
settled a course of entail to correspond 
as far as may be },)racticablc ” with ^the 



m pmmiaaee of a will her to arnioii^t l^y lull a 
SiJ ''I t? ' ^ property to iier ijiKbuml i 

.m 4:adH^|li®^,» il3© a power 

JoiatlT by deed, and Saccessive fm$m ni 
^ appoint Upoii the iriarria^e of H. 

OHeer be covena met i to eonvev c 


iiinitations of a newly created pecinee cois- v. Ol/rer (infra). Gotcrm, M re, Ginvan y. 

tained in. letters patent, which liniitations were Gourot, aO L. J.. Oii. 24S : 1 7 Ch. D. 778. 

to a coinit-ess for life, remainder to her secoinl IVjnn of judgment settliiig a fund. Ih. 
son and the heirs male of ins ]>ody, remainder An order of the coin't making a settlement 

to her third an<l other younger suns and the shotdd bear the iLSiial scdt lenient stnm[). Ih. 

heirs male <tf their i-es]jeetive IxmIIcs successively : In a settlement of ayvvife'> propei'ty made in 

— Held, that a strict stttlemcnr of theprojierty pursnaiice of her equity an exclusive power of 
taigliT to be directed cfn’ responding in order of appointment by deed or will among fmr chihireii 
succession with the limitations of tlie peerage, ought to be given to her in iirioriry to the 
bur limiting the estates of the second and (Ulicr limitations in favour of the chiidren : and the 
yoinieer sons of tlio countess, being lives in esse like power was inserted in a case wliere the luis- 
;i t the dentil of yliti testatrix, to estates for their band had, by post-nu[)tial deed, covenanted to 
j‘es}»eetiYes lives, witii remainder to their tir>t settle the property on trusts imt ineluiliiig such 
and other sons in tail mrdc. mainly on the ground a power. OUi’er v. OJircr, 48 L. J ., (?]!. 6ik,) ; 
that tile olqect was to eudnw the title, and that 10 Ch. 1). 76*5 : 27 W. 11. 657. 
a peerage ' being inalicniable. such limitations A testator be(]ueatiied as folknvs ; — “To 
woul<! best correspond in etfeet with the limita- i my daughter A,, wife of 51. "Wh, I bequearh 
tions of the peerage. ^((ckrille - \\'e,st v. 10,OUO/. This amount tc'- be settled upon her tVir 
IIohui\'s(hilc ( I ;>h L. J., Cdi. 505: her life, and to be invested for lier in good 

L. E. 4 H. L. 543. securities in the names of two or more trustees. 

The codicil, by which the settlement was At her death SiiOO/. of the a].)ove sum rti be d.i- 
directed, refcrrul to a will thereby revoked, vicled equally amongst her children, and the 
limiting' a different cfuirse of entail, and con- remaining 2. ooo/. to be given to her husband if 
tainiiig powers of jointuring and charging j living : if deceased, tiieii the' whole amount to 
portions, and making the estates for life ( be etjuahy divided, amongst her eiiiidren." The 
unimpeachable for waste. The codicil only , danghtci' and her liU'-hand and chiM applied hu’ 
directed tliat the settlement should “ contain ; the sanction of the court to a >oftIcmeiii of the 
such powers, provisoes, declarations, and agree- : legacy : — Held. that, a sett h.u neat uumu to i.jo 
nients, as the trustees therein named should directed, treating rlie direct icc!^ in. tlie will jis 
consider proper, ortheir counsel should actvise : | in>truetio]is for a will : — Ih'M. furtiu-!'. that the 
— Held, that the will ought to be the model of i settlement onglir to l»e frameds ijs to Uiake rite 
the settlement, and that the estates of tenants j fund only aitionc <‘’tddren who, ivinu' 

for life should be without impeachment of j sons, should attain tiie age of tweutv-one. oi\ 
waste, and that the settlement should contain | being dangiiters. attain rimi am- or iiiarrv. jtnd* 
powers of jointuring and charging portions tomhat'it might to eoniala the U'^uai teswi-r-- of 
the limits containctl in the revoked devise. ' maintenanee and adviutceuienr. aiui ;* n..n-or uf 
' i appointment by the' diuighler in drihuh of oi.ib 

The vice-chancellor subsequently held that ; dren. with the miial liminition- n, htgo. ::' i ;• h^r 
clauses postponing the vesting of })ortions until | next-of-kin in uehniit of ;jMpt,;ur,i;, m. hut um 
the death of the person creating them, and 1 any power of appointaiL-.m anuctj hi*- -i. h/c 
providing for the cesser of jointures and por- | as sucli a. power WnUiid sn- .who ti,," 

tions charged on the estates upon the iterson ! direction.'- for uquai divAion. /zhb*. v. fd 
charging them succeeding to the earldom of (supra). disiiuguA'ieil. /h/'.“*rh A' v . iH. ‘o. 
ought not to be inserted in the settlement. [J^arn^Tf. 33 (3u D, 271: 55 J„ ’f) i:vj'; --n \v. p* 
llolmeadalt' (T7,s‘m/z/f) v. Saeltrille - ]n.vvf, i 553 — (; A, 

40 L. J., Ch. 7115 ; L. E. 12 Eq. 28U. i 

I In default of Issue. --A li i f he!* d ;i < -ct i d a 

rfiuid, given to luh danghnh i ? t *• upi-a 

! her amt lior -n tiia? “ rh-- -a';.* m;'„ ■? 

i be liable or subit^-r to Ti;<* osu” 'h o" 


Executed Settlements.] — See 8ettlE-Me:nt. 


h. Powers inserted in the Settlement. 


. , eiigageiitents of nnv ;iiiu w j.o\u >}i,o 

Powers of Appointment— Amongst children.] Hiappea to marrv ciuriiic i'or h'n ?- u*- a: 
A testator left to his daughter Jane the | that the M-rrlufut-ur iurn’m I'o.’**' fV-,. p* . 
sum of 2,000/., to be scttlcil on her when she i a i«Aver (J ,appi4nTnu*?u iiV vr:;;’ 31" d*-V' k 
married, or to be paid to her on her attaining > issue. Stnu/rf, v. iN-a 15-^ • 5 

twenty-one; should she die not leaving issue, j E. 302. 

the 2,OOOZ. to faU iuto the rosi.lue of his ■ Form of in ^ari, u .■a-.. /- 

estate. Jane married in her father’s lifetime. | 

The court directed the legacy to be settled in Life Estate to Husband. * n ■ 

trust for to separate use for life, remainder tor had <ii reeled, thaf. :)i r hue*.,, (mm uuo’ 
for her children living at her death, according of his daughter, a pm-ntci .J | . .V’;.;* 

to her appointment; in default of appoint- be secured to her and ibu h,-*- (rr"' '01- 

ment, tor her sons, at twenty-one, ^ and her | by a settlcmenr ur sume oiher g ud 

marriage.;, re- i in such inanimr a» ,hi.» i.ni>k-cs ■ 1 *i' liikiu* - [MtMhJ: 

mamder for her ne3rt-of-kin : and if she had j time being mighr think lip tin* cunn \ni an 
no child living at her death, the legacy to j nppKcarioiUo whidt ihv siitvivii. . « A 
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ti’iist, that t'iie same should go and be vested 
in the issue of H. T, bv L. N., and that such 
issue sliould also be entitled to a further sum 
of 1,0001 to be charged on all other the real 
and personal estates of H. T. not therein 
c«mi}n*ised, but in such shares and proportions 
as H. T. should by deed or will a}.)point, and 
in default thereof as L. N., in case she survived 
H. T.. should by deetl or will appoint, and 
failing such direction in CLptal shares Held, 
tiiat. a C(}urt of equity would execute the 
articles by giving successive powers of appoint- 
inent to H, T. and L. IS"., and in default of 
ap})ointmeut a limitation to the children of 
the marriage as tenants in common in fee. 
Tlwmimm v. SiuhiJsan, 1 Dr. & A^otr. d59. 

Powers of Appointment of Ifew Trustees.] 
— A lady being entitled to a sum, payable 
at a future time, out of her father's estates, it 
was agreetl, by articles on her marriage, that 
in the settlement to be made in pursuance 
thereof a power should be inserted for her 
father in his lifetime, or his executors within 
six months after the sum should be payable, 
to invest that sum in the names of trustees to 
be appointed for the purpose, and for the 
trustees, with the consent of the husband and 
wife, or the survivor, or of their own authority, 
as the case slioidd happen, to change the 
securities, the trusts of the fund being for 
tiie husband for his life, then to the wife for 
her life, then to the chihlren. jS'o settlement 
t\'as executed, and the father and the husband 
died before the fund was invested, leaving the 
wife surviving and four children : — Held, that 
the wife had no power to appoint a trustee to 
receive tlie funds. Bnisler v. Ihuhim, 9 Sim. 1 1. 

Where a marriage was contracted abroad, 
by articles stipulating that the funds settled 
should, “under the laws of England, be regu- 
lated, made binding, and carried into full and 
complete effect ; ” on a subsequent bill filed for 
carrying the articles into effect ; — Held, that 
power to appoint new trustees, as often as 
should be necessary, was a proper power to 
be inserted in the settlement. Sanipatjo v. 
Oonld, 12 Sim. 426 ; 11 L, J., Cli. 1 21. 

Ccairt will not order a clause to enable 
trustees to appoint others to be inserted in a con- 
veyance, there being no provision to that effect 
in trust deed. Bafien v. Mansell, 4 Madd. 22G. 

Testator directed ' his real estates to be 
settled on certain persons iu strict settlement, 
and that there should be inserted in the settle- 
ment so to be made powers of leasing, sale, 
partition, and exciiaiige. “ And my will is 
liiat, in such intended settlement shall be 
inserted all such otitcr proper and reasonable 
pikwers, as are usually inserted in settlements 
of tlie like nature ; — Hold, that a power to 
a]>point new trustees was a proper and reason- 
able puwer to be inserted in the settlement. 
JJiiihHC V, Fleetwood. 6 >Sim, 152, And see 
Turner v. Sargent, infra. 

Powers to Jointure or Charge Portions.]— 
Will directetl settlement to be made of real 
estateem A., and his first and other sons in tail 
with, power of jointuring, leasing, sale, and 
<.*xehange, an<l all other clauses, powers, and pro- 
visions 'usually inserted in settlements of same 
kind Helil, these last words did not give 
|.iower to charge with portions. Mlggimmi v, 
2 & B. 016 ; 25 E. E. 256, 


A power was reserved, in articles bef<>re mar- 
riage, to husband and wife to alter and vary rlr/ 
provisions and terms of the articles, in such 
manner as to them should seem fit, previc)us to 
the execution of the settlement -Held, not to 
authorise the insertion in the .settlement of a 
power enabling the husband to jointure a futuri; 
wife, or to charge portions f()r younger ehildrfju 
of a future inarriage. BedfordflJuke) \\ Aker- 
corn Qlavfpuh'), 1 Myl. S Or. :)12 ; 5 L. J., ( 'ii. 250. 

Testator directed a settlement to be made of 
his estates, and a power to be inserted in it 
enabling the tenant for life to juintnre any wife 
or wives, atone or several times to tlie extent of 
one-fifth part of the then ordinary annual rental 
of the estates : — Held, that tin? sArlement ought 
to authorise the tenant for life to charge the 
e.states with a clear yearly rent-charge not 
exceeding one-fifth of 4:lie yearly ronr'nf tlie 
estates payable at the tinie»ff creating the ciiarge. 
Trevor r. Trever, Hi. L. Ca.--. 2S0, xlftirmiiigiH 
Sim. 108 ; 11 L. J.,Ch. 417 ; 6 Jur. 865. 

A covenant in marriage articles to sef'tit? an 
estate, after the paym(?;nt of an annuity to the 
intended wife, “ upon his is^ue ’’ by the iiirended 
wife, must be construed as a covenant for .strict 
settlement, and excludes tlie husband from 
creating charges in favour of youngei’ children, 
trrier v. trrler. L. R. 5 H. L. 688. Attirniiiiu'. ir. 
B. 6 Eq, 1. 

By articles of marriage it was recited that the 
inteiided husband had received 6,00 h from his 
intended wife, and he covenanted to settle njiori 
her his lands, with the ordinary powers of dis- 
tress and entry, and to settle the remai ruler of 
his lands “ upon his issue liy *' his intended wife. 
There were several children of the marriage. 
Borne years after the marriage lie executed, a deed 
by which he chai’ged on his land various sums of 
money in favour of jo linger childi’en, devising 
the lands themselves to his eldest son and his 
other sons successively in tail male :~Held, that 
this deed creating these charges was void, for that 
the covenant in the articles gave him no power 
to charge the lands for the benefit of the younger 
children, and must be interpreted to mean tiiat 
he would settle the lands in the ordinary form of 
strict settlement. Ik. 

A lady devised freehold estates to trii^'Cees for 
her sister E. for life, with remainder in strict 
settlement to her sons, excluding the second, and 
with powers of jointuring and diarging portions. 
By letters patent, subsequent to the will, a barony 
was created and limited to E. for life, with 
remainder to her second son E. and the heirs 
male of his body, ami in tlefault of such issue to 
the third and younger sons of E. and the heins 
male of their bodies respectively and succeBsively. 
The patent contained a shifting clause, by which 
if any person taking thereunder sIk aild succeed to 
the earldom of D,, and there should then or there- 
after be a younger son or heir male of a younger 
son of E., then the succession to the barony was 
to devolve upon the son of E. or the heir who 
would be next entitled to succeed 'thereto if the 
person succeeding to the earldom of D. was dead 
without issue. By a subsequent codicil, the 
testatrix devised her estates to trustees on trust, 
to settle the same in a course of entail correspond- 
ing as nearly as might be with the limitations of 
the barony, and the provisoes affecting the same 
contained in the patent, and with all such pow ers, 
provisoes,' declarations, and agreements as the 
trustees should think proper or their counsel 
advise. The house of lords after E.’s death 
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that the estates ought to be limited in 
strict stnleinerit to the second son for life, with 
renuiinder to his first and other sons in tail male, 
with remainder to the third and other jounger 
sons of S. and the heirs male of their bodies 
res}secti^'ely and successively in tail male, and 


' Powers of Sale and Exchange.]— -A stipulation 
was iuade, in articles before marriage, tliat the 
intended settlement, which related to estates in 
Ireland, should contain all the eovenaiits, provi- 
sions, and conditions usually contained in 
! maiTiage settlements made in England : — Held, 
tlia't the settlement .should contain a shifting | to authorise tlie insertion of a power gil. sale 
clause similar to that in the letters patent : — and exchange under which lands in Kngland 
Hehl. that clauses postponing the vesting of por- 1 mighty be taken in exchange for lands in 
lions until tlie death of the person creating 
rhem, and providing for the cesser of jointures 
and portions charged on the estates upon the 
[*erson charging them succeeding to the earldom 
of D- on "hi not to be inserted in the settlement. 


JloiiUi ^(hih ( V'lmninf) v. Saelt'cWe - 11 10 L. J., 

1 }.12Eq. 280. 

A t( st uoi hy his will, gave real and personal 
propmt} t<j in r daughter A., absolutely; but by 
a codicil made subsequent to her marriage, he 
directed that “ it should be settled to the excla- 
sion of her preseiit or any future husband, that 
the same might belong to her during her life, 
and be secured for the benefit of her children, 
equally, after her death, so that the issue of any 
such child dying in her lifetime might take his 
or her parent's share ; and in default of such 
children or other issue, over: — Held, that the; 
property must be settled in trust for A. for life, | 
to her separate use ; without power of anticipa- 
tion ; and, after her decease, upon trust for 
sucli of her children as should survive her, and 
for the issue living at her death of such of her 
ciiildren as should not survive her equallj^ as 
tenants in common, the issue to take per stirpes, 
but inter se equally as tenants in common. 
That there should be limitations, in the nature 
of cross-remainclers, in favotir of such of the 
children and issue as should survive A. in respect 
of the share of any issue of any child similarly 
dying. That the realty should be settled as 
realty ; and (as the testator, by simply directing 
a settlement, must have inteiided) with powers 
of leasing and sale and exchange, and with a 
receipt clause; and that the settlement should 
contain provisions for maintenance, education, 
and advancement, and a po^ver to appoint new 
trustees. Tunwr y. Sarf/eyit^ 17 Beav. 515 : 2 
W. XL SO. 


Ireland. Ib. 

By marriage articles, it was agreed that opiates 
should be seftlcdi in stricr settkauent. and that 
there shouh! be eonrm'ned in the >erf lenient 
powers to the husband to charge rlie cerates, by 
way ttf mortgage, with a certain -urn. and also 
to "charge the e^tates with anotlier muu for 
younger children, and to create tc-rui'- thr raising 
1 1t ose suras, and Iike^vi-e all oilier power>. ike.. 
uMially insertetl in settlements l^f the like 
nature, and which should be proper for (.‘fi'eet- 
iiig any of the purposes afuresaid : — Held, thata 
power i>f sale and e.xchauge mieiit be tntrodneed 
into the set tleuK-iir. IliU w Ifrh h Sin:. IKt!. 

A will direcTitig a settletiieiir of estates, anti 
that there should be iu'-erieol ail pro]H'r powers 
for making leu'-es, and (Uherwi'-e aeettnlitig t,j 
circuinstanees, t<i and for the lena-hs ibr life, to 
be cxerm'setl by rliem witen tjUalithed, ;nid when 
not by the trustees, doe'^ not authori^v 'he itt.ser- 
tion of a ipower tif silt* and t.-xchange. //e/ve v. 
lUu'ton., Jacob. 427. 

aiul exchange inferred in tt 


X’owers of >ale 
settlement umler 


clause iii am 


Powers of Leasing.J—Articles fm* settlement 
on ward of court, with a power of leasing for 
twenty-one years, and other usual povxu's, <.S:c., 
do not authorise the introduction of a power 
granting building leases for long teims. Pea rut' 
V. Mmm, Jacob, 158. 

In a settlement of personal property, the 


powers. Peake v. -'f/nie. 2 

A will, directing se? ilemenr , i 
that there r-hcuiM be ali 

for making lea-c'^. and 
circumstances, fnr riu* oeuiut' 
■exercised by tiiem when 
by the trustees, does mu rmtliori* 
of a power of sale and e.xcliangt* 
to be exercised wiili iIs*,- emn-.-,'! 
for life. ‘Whether the Hid andr 
ducrion of a p^wi-r «ii sile m.d > 
description, qr.iere. /dw/A-bv 
J. eSc W. fi2,h 

A testator having, by h'b w, 
freehuld and copybult .•> 1 ;;/.-^ i: 
son in strict seftleitient. with ig 
ne])hew : and landug gimn by 
a special )»twei' of sih* '.w'r 
estates, to beexereist/d at t|:*. tvr 
in favour of Ids i/qiliew ; and 
I codicil a general power 'she n- 
1 part of his estates." to U; v.xvTe ■■■' 


■ fnr all sisual 

iv fh nn. 

e-iu!e*‘, and 
s'fpcr pMwms 
;!eenrdb3.r b» 
‘ , be 
lui wlien HOI 

lilli- iU'-Cffinli 

t ij<‘ O JlNft'i'w,, 

f Ifio tet.iilit 
The blti’H- 
4' nnv 
e/b ‘l 


iaaltet' 

. , i /e, 


d 


"i ! 


nr 


I r 


tion of Ills iniHU'C", ihe entrt 


parties covenanted to settle all future acquired j trustees mn>t iViiUdn ^h^ 
■y property upon the same trusts and subject to j tlie general pMW»-v sd- 
-'the spie powers, or as near thereto as the mre///), 1 Swan-f. 2:>4 : I \\ 
nature and tenure of the property vvould admit A testator, wIih made hi 
' of Held, thatthisautXiorised the imsertion of dietl in b^go. diivei^l !tv 

' • a power to grant mining leases in the settlement 
d of subsequently acquiring freeholds, the priov 
by owner having granted such leases, though the 
never been effectually worked under 
V. mward, 27 Beav. 387, 

made to the master, td'^&qttihe/ 

TTOposed :powers- of ■leas|h|::weife 
ipt Ireland 

‘ ‘ tl'iuch 

circum* 



hiS"4 

liy 

I'd lil-t e*'dicil 
a p:r34’ uf his 
|ia "t nh in's 
iy* h.s ''/(.‘tJUd 
<4' •% li nr any 
dal duMij'oev. • 

'{ aH/mlnr a 3 id 
ft'rteu w 

sbh. :iia. 

‘ wdl in I8 |m, aud 

hi'' „wdl, fi,mi hi si 

daughters' shares in hk piaperfy (v'lhrh 
sisted of realty and perMCuihy) *»h*4-dd 
settled that, if they mairicd. Huedmll’ uf rlmir 
fortune should iv nii flmuj uml ilieir 

children, exclusive of thdr hissbamiH 
that this direction miflioiisod f|i»* hiMUlion in 
the settlement of a power of safe ami "Xchiiiigi* 
of that moiety ii a daugluer's Kluire m Hie 
testator's real estate which wim to lie on 

her am! her children. HVVr v. iWr, 4ii L, j. 
Ch.61i ; IS CIn IlKXS ; 41 L. TJ|t| ; 2K W, g, 
Tnrmr v, iSaeffeat, supra, folIow«L Ik ■ ■ ' ■ ‘ 
W!mie V, Mail iisfia, illiitiiigiiM’tifd, Ik 
Furchaser not compelled to tiike a cloiiWfiil 
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title, viz. hy executing a power of sale, intro- 
duced under a direction by a decree, establishing 
a will, to the master to approve a proper settle- 
ment : the will not authorising the insertion of 
such a ])ower : noi- couLl it be sustained under a 
power by a fonimr settlement ; which, if not 
extinct by the failure of the limitations, and the 
union of tlie estate for life with the reversion, 
could not bo duly applied to purposes clearly 
foreign to its original object, and, though pur- 
chasers are not put to exercise a very nice and 
critical judgment with regard to the purposes 
for which t)owcrs are created, it could never be 
intendetl to refer to a perfectly new set of 
limitations, in a new settlement, at a long 
siibse(iueut period, under a disposition by the 
will of the owner of the fee, to ]>e exercised, not 
for any pur})ose in the least degree connected 
with the settlement, but avowedly as an 
expedient to supply the want of a valid power 
in that settlement, and enable those whom he 
had made only tenants for life to dispose of the 
estate. v. Urdl, 17 Ves. 80. i 

Implication of Powers of Sale.] — St^e Powers. 

Power to Cut Timber.]— Testator devised F. 
(a well-timbered estate) to defendant in fee, 
and directed him to settle it on himself for life, 
with divers remainders ovei', and directed that 
sucli settlement should contain such powers of 
jointuring, &e. as defendant should direct, and . 
all other usual and proper provisions for giving ! 
effect to his iutetitions therein expressed, and : 
all such other powers and provisions as counsel I 
should advise : — Held, that the successive tenants ! 
for life ought not to be made dispunishable for 
waste, but power should be inserted in the 1 
settlement for trustees to cut timber in a due | 
course of management for the beuelit of all ; 
parties interested. DurcnjWir v. iJuvenport, 3 
.N. 11. 20 : 1 H. M. 775 : 12 W. P. O. 

Power of Eevocation.]— A., before marriage, 
covenants to settle lands, in consideration of 
2,000/. portion, on himself for life, remainder to 
the first and other sons in tail, remainder to the 
daughters in tail, remaiiidei' to himself in fee, 
with a power of revocati<:ui I'cscrved to the wife's 
father, then beyond sea. The marriage is had, 
and a danghtei* born, and the husband, being 
ta.kon sick, devises 1,500/. to his daiigliter, and, 
if liis wife (being enceinte) should have a 
})OSt humous daughter, she to have 500/. of the 
1 ,r>tHi/., and, if either should die before twenty- 
(Uie, or uiaiTiage. the survivor to have the whole ; 
and give-; all his lands to ids wife and her heirs, 
at id the sui’[)lus of his personal estate, after 
debts }»aid. to wife, her executors, &c. and 
makes his wife executrix ; then anotlier daughter 
is iiorn, nud the husband dies without any 
nltiiration rif Ids will, or any settlement made : — 
ru-erced. that a settlement be made, with a 
power of re\'ocation to the father, and the ; 
iegueies bo likewise paid the children, the l 
youngest < laughter being a posthumous child, 
within the* intent t^f the will. Jaggard v. 
JfdjijariL Pro. I'h. 175. 

Power to Change Securities. J —A marriage 
contract in tlm Portuguese language, between 
British subjects resideitt in Lisbon, expressed 
that the parties were desirous it should be 
regulated, made binding, and etirried into full 
tuid complete eifecd according to the laws of 
Kngirmil ; some years afterwards the patties-, 


who were then resident in England, tiled a bill, 
praying that a settlement in'sti'ict contVirmity 
with the contract, and containing all. the 
covenants, clauses, powers. Ac, usunllV iiL-^erteil 
in marriage settlements and deemed iiecosary. 
and at. the same time consi.stent with tlie 
substance of the contract, might be execntcfi 
under a decree of the court : — ^lield. (nothwitU- 
standing the contract provided tlmt the settled 
moneys should be invested, ns they iiad liemi. 
in the English and French funds), that a power 
to change those securities for any other of tlu;* 
government stock or fumls of England i.>r fhance 
or for real securities in Great Britain or .Ireland, 
was a proper power to be inserted in the 
settlement. Sampayo v. Gov Id, 12 Sim. 42{> : 
11 L. J., Ch. 121. ' 

Powers of Maintenance, Education and Ad- 
vancement.] — Bee Turner v. Sargent, sipun : 
and Parrott, la re, Walter v. Parrott, 38 (1i, 
D. 274 ; 55 L. T, 132 ; 34 W. U. 553— C, A. 
Snpra, col. 404. 

i. Hotchpot Clause. 

Absence of Words Indicating Intention to 
Introduce Clause.] — The court r>f chancery 
will not insert a hotchpot clause in executorV 
marriage articles in the absence of any words 
therein indicating the intention <.4: the paa-ties 
to introduce such clause. Zees' v. Zees, Iv. K. 5 
Eq. 549. 

j. Trustees to Preserve Conting’ent 
Bemainders. 

Money to be laid out in Land — No Trustees 
to Preserve Contingent Bemainders.] — Wliere 
testator directed that money slum Id be laid out 
in lands to be conveyed after the expiration of a 
term to the use of B. for life, and his hist and 
other sons in tail male, remainder to several 
others successively for life, with like limitations ; 
remainder to his own riglir heirs, and there were 
no trustees to preserve contingent remainders : 
decreed, that such trustees shoiikl bo inserfixl in 
the conveyances, to be settleil by the master, of 
the lands purchaseil with the nn.mey. Jiadier^ 
ville V. Basherdllc, 2 Atk. 279. 

Lord Hardwicke said, in the directions be 
gave ill this case, that he adhered to the rr .les of 
conveyancing laid down by the great men before 
the Kestoration, and during the Usui|»ation. J5. 

Testator directs liis executors to invent 
personal estate in the purchase of real estates, 
which, when t)urchased, he clevises to A., to liim 
and the male heirs of liis liody fur ev(.*r. and if 
A. should die without issue male, then he devised 
the same to the heir male of the body of B., 
after in tail to A. : the court will iuserr a limita- 
tion to trustees to preserve contingeur remaimlers. 
Harrison v. Xaylor, 2 Cox, 24S ; 3 Bro. C. C. 10s; 

Devise of Beal Estate— Bill for Conveyance 
of Estate according to 'Will.] — A devised hi'^^ 
estate to trustees, in trust for H., and E.. his 
^ wife, for their lives, and life of longest liver ; 

I remainder to first son of E. for ninety-nine years. 

I if he should so long live ; remainder to heirs 
j male of body of such first son ; remainder to all 
i and every the sons of said E. for ninety years, if 
! every such son respectively should so long live : 
remainder to heirs male of every of them, to 
take not jointly, but successively, one after 
other, according to births of each, suns to take 
term of ninety-nine years, with immediate 
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rerrjn{Th,]er to lii.s said heirs male. On bill 
brought fur eoiiveyaiicH* of this estate accord] ? il^ 
to testators will, it was decreed thfit in such 
conveyaTice, ■whore ain’ part of the estate was 
lirni-tcd in use to ]daintii3: for ninetj-iiine j-ears, 
if he should so long; lire, there should be a 
limitation over to trnstees and their heirs, during 
his life, to preserve contingent uses in remainder, 
and then to tirst and other sons of plaintiff 
successivelv- SUintford (.Earl) v. JIvhart, 3 
Bro. 1\ C. 31. 

Order for Strict Settlement.] — U]>on a trust 
in equity, no estate can be gained by disseisin, 
abatement, or intrusion, wdnle the trustee con- 
tinues in ])OSsession of the land, neither will 
equity suffer a merger of the trust estate : for 
uses and more trusts si and on very diiferent 
foundations, and are not governed by tlic same 
reasoning. All trusts are execiitorv, anti the 
court must -follow the intent t>f the parties, as 
far as the rules of law tvill admit, hoivsoever 
impro]’)erly a will may be penned ; therefore, if 
a testator intended a strict settlement the court 
will direct it ; and wlicre the court make use of 
tJie words ‘’strict settlement’’ in an onler, it 
iiiqdies a direction to the master to have trustees 
to preserve contingent remainders inserted, and, 
whether a conveyance be directed or not, the 
court must decree one, wdien asked at the proper 
time. HojjhUw v. Jfojjkins, I Atk. 533 ; 1 Yes. Sen. 
268 ; Cas. t. Talb. 614. And see Choi m end elcu 
(Lord) V. Clinton (Lordt), 2 Mer. 173, 358 ; 16 
R, B. 167 ; 2 J. & W. 18 ; 22 E. E. Si, whei’e the 
report of this case is corrected from an MS. note. 

SemUe, that a limitation to trustees to 
preserve contingent remainders, not confined 
to the lifetime of a tenant for life, will not be 
cut down to that life if there are contingent 
remainders ■which may require protection during 
a longer period. Ilookford v. Fitzmaurlor, 1 
Con. iic L. 158. S. €.. nom. Jlotdtflnd v. Fltz- 
manriee, 2 Dr. & tV ar. 1 : 4 Ir. Eq. E. 375. 

Devise of freeholds and Copyholds.] — Devise 
of freehold and co].'>yhokl surrendered co the use 
of the wdli to trustees, and the survivor and his 
heirs, in trust to pay debts and legacies, an 
annuity to the testator’s son, and for other 
purposes ; then on the marriage, or attaining 
twenty-one, of his granddaughter, to convey to 
her for life, remainder to trustees, ko. remainder 
to her first and other sons in tail male, remainder 
to her daughters in tail general, remainder to 
such persons, for such estates, and subject to 
such charges and conditions, as lie should by 
any deed or instrument, with tw'o or more 
witnesses, appoint- The next day, by deed poll 
with twm witnesses, reciting his will, and that 
he had reserved a y)OWTr of disposing of his 
estate farther, he directed his trustees, imme- 
diately after the death of his granddaughter, 
and failure of her issue, to convey all Ins real 
estate to the first and other sons of his son in 
tail male, then to his daughters in tail general, 
then to the right heirs of the survivor of his 
trusl^ees, his heirs, and assigns for ever. Ko 
•, ;Co?aveyance was made. The granddaughter 
died without issue ; then the son died without 
'Issue,, ^ leaving one trustee surviving. Under 
the wiE aloiic, the trustees have a mere legal 
estate, and all the equitable interest beyond 
the express dispositions wmuld result to* the 
son as heir ; but the deed was considered as a 
codicil sufficiently executed to pass copyhold, 
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but not freehold. The last limitation is a 
contingent remainder to the heir of the sur- 
viving trustee, and a conveyance was directed 
w'itli an insertion of trustees to support that 
remainder as to the copyhold ; the rents and 
profits of the copyhold during the life of the 
trustee, and ail the freehold, to go to the heir 
of the testator. Ilaljerqliam v. 2'Yes. 

204 ; 4 Bro. C. C. 353 : fe. P., 4 E. E. 466, 461; 

Contingent Eemainders — In General and 
Duties of Trustees .] — See Tested, Coj?ti2s"CIENt ' 
AXD Future I>fTEEESTS. 

3. Leg-al and Illegal Trusts. 

Illegal Trusts.] — Although, where a trust has 
been created for a'u illegal purpose the court will 
not in general interfere, it -will do so w'here the 
illegal purpose fails to take effect, S^imce v. 
Hugliee, 33 L. J., Oh. 304; L. E. 9 Eq. 475 ; 
22L. T. 462. 

The court wall not assist a part}’- in recovering 
an estate conveyed by him for an illegal }:)urpose, 
such as to enable a grantee to vote at an election, 
or seat i.n parliament. Groren v. Groms, 3 Y. k 
J. 163. 

Pleading.] — The plaintiff conveyed an 

estate to the defendant by a deed, iji wdiich the 
conveyance was expressed to be absolute in con- 
sideration of a sum of money paid ])t the defen- 
dant ; but no purchase-money actually passed, and 
the plaintiff alleged that he conveyed the ekate 
to the defendant as a trustee for him. The defen- 
dant, in his answer, admitted that he gave no 
consideration for the estate, but stated fhat the 
plaintiff made the conveyance fearing that an 
adverse decision w’otild be made against him in 
a suit pending in chancery ; and that it was 
understood that the defendant should account 
to the plaintiff for the rents until he conkl 
make arrangements for paying the purchase- 
money, and if no such arrangements could be 
made that he should reconvey the estate. The 
defendant claimed to hold the estate discharged 
from any trust, and claimed the benefit of the 
statute of frauds : — Held, first, that there was 
no sufficient averment that the transaction was 
an illegal one. ILuqh v. Faye, 41 L. J,. Oh. 
567; L. E. 7 Ch, 463; 26 L. T. 675; 20 W. E. 
537. 

Held, secondly, that the statute of frauds 
could not be pleaded in answer to the claim ; 
and that, as the evidence did not establish the 
existence of any such agreement as w'us allegCil 
by the defendant, he must recoiivev the ev'^tite. 
IIk 

Public Policy — Gift to Dnbom Illegitimate 
CMld.]~By the law of England a trust U>v 
illegitimate chilcEen to be begotten cannot be 
supported. Ilamilfoti-w Waring, 2 Bligh, 2o3, 

E. T. assigned by deed to J.* T. (her reputed 
husband) and another a poliev of assiintiice on 
her life upon trust, to stand ‘possessed of tlm 
policy moneys for the use of A, and B., being 
the two children then living of the said E. T-, 
and for all and every other, the child or children 
of the said E. T. thereafter to be lx>rn, and as 
might be living at her death, in equal shares. 

E. T. and J. T. w^ere not lawffuliy married, and, a 
third child, C., ’v^'as born after the execution of 
the deed : — Held, that the gift bv the .mother 
to her unborn -illegitimate child" was void as 
contrary to public policy^ and that C. took no 
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sliJire iif llie |ujlicr moneys. 
27 K.. ir. 457. 


V, i 


4. Public or Charitable Tmlsts. 


Will — Trust not communicated till after 
Testator's Death.] — A testator cannot by im- 
posing a trust upon liis devisee or legatee, tii.e 
object ot’wliicli he <locs n<»t ennimuiiicate to him, 
enable liimself to evade the statute of wills by 
deciaririg tlKoe objects in an unattesred ]>ai>er 
fouinl after his death. In order to make such a 
trost binding, it is essential that it shoiiid be 
connnnnicared to tlie devisee or legatee during 
the testator's lifetime, and that he should accept 
that particular rru^^t. In re, Jhttfex v. 

CarrlH, 53 L. J.. Ch. 554 ; 25 Ch. D. 531 : 50 
L. T. 581 ; 32 W. R. 53ft 

The testator, by his will, made shortly before 
going abroad, gave all his property to C., bis 
sole executor, who was a scdicitor, and drew the 
will. In an action In the probate division, C. 
admitted that he was only a trustee of the pro- 
perty, and said that the intention of the testator 1 
was that he should hold u])on certain trusts of | 
which he would inform him when he arjTved j 
abroad. Xo direction was given to C. by the 
testator during Ills lifetime, but after his death 
two letters were found among his papers 
addressed to C., and naming a person whom he 
%vished to be the object oi his bounty : — Held, 
that C. was a trustee for the next of kin of the 
testator. Ih, 

Bequest of 20u/. to A. and P>. “ to spend as I ” 
(the testatrix) shall, by word of mouth, direct j 
•during my lifetime." The testatrix verbally j 
iiiformcd A. that she wished to leave “ some- ! 
thing to J., and sometliing to the Lord's work," j 
and suggested C. and I). as persons to wiiom she ; 
propo.sed to give the last-mentioned beriuest. ; 
After the testatrix's death A. found a letter in '; 
her handwriting, wiiich, after reciting the bequest i 
in the will of the 20tkb, proceeded as follows : — j 

I would ask you to give or send luO/, to J. ; i 
the second 1 wish sent for the Lord's work, 50/. 
to C., and 50/. to I). : I wxtnld ask them to lay it ! 
out : ” — Held, that no valid trust w\as created ! 
affectinjx any portion of the 200/. Kbufs ' 

In re, 2l L.‘ R.. Ir. 273. ‘ : 

, ■■ ..i 

Eequest for Keep of a Mare.] — Bequest by a ! 
testator of 50/. }.ier annum, to his executor, to be | 
paid for the keep of a mare, with a direction ; 
that the executor should consider himself bound | 
in honour to fulfil this wish, and see that she be 
w’t'R provided for : — Held, that the trust in 
favour' of the mare ought to be performed, and 
that the executor was entitled to the surplus not 
requii’ed for the mare's keep. Petting all v. 
Petting all, 11 L. J., Ch. 176. 

Contrary to Particular Statutes.] — Acau- 
MULATIOJJs — BAXKEUPTCY — CHABITY — 
CBIiMINAL Law— CA.MB. 

For Creditors,] — See Baxkeuptcy (Ceebi- 
TORS’ Trust Deeds). 

For Charitable Objects or Superstitious Uses.] 

— See Charity. 

For Aliens and Eights of Crown.] — See Ihter- 
KATioxAL Law. 

For Separate XJse of a Married Woman.] — See 

Hu,sbahd and Wieb. , 

Eule against Perpetuities.] — See Perpetuity. 


Jurisdiction Parliamentary Orant.1 — The 
court has no jurisdiction tu lake aceorm!; rtf 
money voted by paiiiaincnt for the geneiTd 
exi)enses of a branch of the excctit ivo. du n- 
vlite Murray v. Ckirenlou {Earl'), 33 L. J., Ch, 
221 . 

It is clear that a suit may be maiii'Ttimd 
against a public officer having in his hands 
money issued by government for the use of an. 
individual, for the recovery of such money, but 
where government had ordered the money to be 
tvithheid, tlie (|iiestion is only betw'een. g(ivern,- 
ment and the imLividiml oj' In's assigueos, and the 
court has no jurisdiction. Priddg v. 3 

Her. 102; 17R. R. 24. 

Money raised on Parish Eates.] — Commis- 
sioners w'ere authorised by an act of parliaiijent 
to raise money on the security of the assignment 
of parish rates. Interest on the debeiitiuvs was 
to be paid pari passu, and the debeixtuiv.'j were 
to be paid oif by ballot ; — Held, that the 
relation of trustee and cestui qiie trust was coji- 
stituted by the act, and that the Imklcrs of the 
flebentures were entitled to sue for an account 
of the moneys received by the trustees, and of 
their payjneiits ; and that they w’ere t)Ot bound 
to proceed on their bonds at law'. Fietehtr v. 
(EUon, 23 Beav. 212. 

Bombay Civil Fund.]— The Bombay civil fund 
was formed to pnjvide retiring [jonsioDS for civil 
servants, and annuities and portions for their 
w’idow's and children. I' he fund wtas constituted 
by the subscriptions of tlie members, and by a 
grant from the government. It w'as tnauaged 
by a c<fmm!ttee, the meud)ers of which resided 
in Bombay, aiicl by the rules the property of the 
fund \vas vested in the coniinitteo of managers 
as trustees. In fact, however, the funds were 
ahvays in the hands of the government as a 
duatiiig debt due to the association. A suit 
having been instituted by the representatives of 
the widow' of a member of the association, 
against the trustees of the fund and the secretary 
of state for India, claiming payment of an 
annuity wdiicli they alleged ought to have been 
paid to her in her lifetime : — Held, that they 
wmre not mere trustees for the association, but 
trustees properly so called, and that the members 
of the fund w^'ere the beneficiaries, so thai, tiie 
defence of the statute of limitations could not 
be set up against a claimant on the fimfl, .merely 
on account of lapse of time. Edward a v. 
Warden, 45 L. L, Ch, 713 ; 1 A]>p, Cas, 281 ; 35 
L. T. 174— H, L. (E.) Reversing, 22 W. R. G51f. 

Foreign Sovereign — Interest in Fund in Court.] 
— If a trust fund is in the court of chancery, 
that couit may proceed to administer it, even 
althotigh a foreign sovereign may be interested 
in it, and may not think tit to come before the 
court in a suit relating to it, Margan v. Lari- 
mere, 44 L. J., Ch. 457 ; L. R. 7 H. L. 423 : 32 
L. T. 41 ; 23 W. R. 537. 

The Irish Society.] — The Irish society held to 
be trustees for public purposes ; and though 
accountable to the crown and tlie city of 
London for any neglect, ^c., they w'ere nor so to 
the companies of London, notwithstanding the 
latter were, after providing for the public 
objects, entitled to the surplus revenues of the 
estates vested in the former. Sklnnerd Co. v. 
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Two persons article that whatever J. S. shall 
leave to either of them, shall be equally divicled 
between both ; such agreement good, and shall 
be canieci into execution hy this court ; also, if 
after this, one of them contrives that J. S. shall 
lease part of his estate to a third person in trust 
for him, this is within the articles. B^Mey v. 
Xindand, 2 ?. Wms. 182. 

Attorney.] — An attorney is bound to give 
sufficient advice to his client : and if any advan- 
tage of property come to him by his ignorance, or 
the neglect of his duty, he shall be trustee there- 
of for the benolit of the person who would be 
entitled thereto, if tlie attorney had known and 
done his duty. Builileij v. ^VUfiir(l, 2 CL & F. 
177 ; 8 r>iigir(jj.s.) 111--1H. L. (E.) 

Solicitor of Trustees in Possession of Trust 

Funds.] — See v. uUluorll. infra ; (hwjwr v. 

Stoiwhatu, 8 R. 242 ; (>8 L. T. 18 ; and Brlnsdeti 
V. Wni}am.T 63 L. J., Ch. 718: fl894] 8 Ch. 
185 ; 8 R. 574; 71 L. T. 177 ; 42 W.R. 700. 

Implied Authority of Member of Firm.] 

— Bee Mara v. Brniv/ff\ (55 L. J., Oh. 225 ; [1896] 

I Ch. 199 ; 73 L. T. 688 ; 44 W. R. 330— C, A. ; 

Mortgagee and Purchaser.] — Where a man 
enters into a treaty with a mortgagee for the 
purchase of his interest, but, finding he has not 
the legal estate, procures it to be conveyed to him- 
self without the piivity of the moi-tgageo, equity 
will consider sucli perso]i as a trustee for the 
mortgagee. IIoiocHy. Ridgw. 199. 

Mortgagor and Mortgagee.] —The position 
that the mortgageeisati’ustoc for the moi-tgagor, 
to be received with considerable qualifications. 
CJiolmondTleif v. Clinton. 2 Wer. 362 ; 2 J. W. 
182 ; 22 E. R. 84. Affirmed 4 Bligh, 1 : 22 
R, R. 83. 

If mortgagor and mortgagee deposit deeds 
with A., A. is a trustee for mortgagor before con- 
<.litiou bre)ken, and for mortgagee afterwards. 
Ano?h^ 2 E('|. Cas. Abr. 2S4, 

A. and his wife, being assignees of a lease, 
mortgage to B. ; A. becomes insolvent, and, the 
title not being good. 0.. who Inxd the real title, in 
compassion to A.’s wife, makes a lease in trust for 
her. Decreed, the trustees to make a new mort- 
gage to B. Smhournc v. Powell. 2 Vern. II. 

Trustee of Charity.] — A scheme, made in 1855 
provided that no persrai sliouh I act as trustee of 
the charity, who should hold or occupy any part 
of the cliarity projicrty. At that time one of the 
trustees held a small jueeo of charity laud, under 
a twenty-raie yeni’s lease granted in 1847 by 
public tender : — Hckl, that he must either give 
up the lease or the trusteeship. Phoned v. Balier, 
27 Beav. 193. 

Guardian and Ward.] — A placed his son, who 
was mucli addicrod to inteniperaiice, under the 
care of B., a relation by marriage, and at his 
death left his son an aiuiuifcy of 5007. The son 
resided wirh B. for several years after hlsfathcFs 
death and until a few months before his own 
death. B. ahvin'-s accompanierl hini when he 
went t:o receive his annuity from his fathei’*s 
e:?:ecutors, and he as soon as he received' it handed 
it over to B. to keep for him ; and B. from time 
to time gnvc him small sums and paid his 
bills *Held, that B, wfis accountable in, a court 
of equity for what he had received from' the son, 
T^rry v* Wiiehm\ 15 Bim, 447. ' ■ ' ' | 

VOb. XIV* ' ' 


Express or Constructive Trust.] —Where 

a statement of claim alleges that A. as trustee 
and guarflian of B, took possession of lands, this 
constitutes (at most) a constructive trust and not 
an express trust, and such possession having 
been taken in 1771, the statement of claim 
was on motion ordered to be struck out as dis- 
closing no reasonable cause of action, and the 
action was dismissed as frivolous and vexations, 
and leave to appeal was refused. Lord Cairns’ 
definition of an express trust in Cunnnujliam v. 
Foot (8 App. Cas. 984 ; 88 L. T. 889 ; 26 W, R. 
858 — H. L. (Ir.). ante, col 832), applied. Bowen, 
L.J.’s dictum in Soar v. AAiwdl ([1893] 2 Q. Ih 
390 ; 09 L. T. 585 ; 42 W. R. 165 : 4 R. 602) fol- 
lowed. Life Atisociation of Soothi/id v. SUhlol 
(8 De. a. F. &; J. 58 ; 4 L. T. 311 ; 9 W. R. 541) 
explained. Brice v. Phillips. 13 B. 191. 

1 Persons assisting Executrix in carrying 

on Testator’s Business in Breach of Trust] — See 
Bar net!. Li re^ Bameii v. Barney^ 61 L. J., Cli. 
585 ; [1892] 2 Ch. 265 67 L. T. 23 ; 40 W. R.'687. 

Vendor of Shares.] — The plaintiff, through his 
brokers, purchased ten shares in a company on 
the stock exchange from the defendant. A 
transfer was (luly executed and left for registra- 
tion. Before it was registered, an issue of new 
shares in respect of original ones was made, 
within fourteen days, for shareholders to acce|.)t 
or refuse. The defendant, whose name was still 
on the register for the ten shares sold to the 
plaintiff, applied for ten new shares in respect 
of them, and they were allotted to him. The 
plaintiff did not become aware of the issue of rhe 
new shares till after the expiration of the four- 
teen days, and he then applied to the defch'idant 
to hand over to him the ten new shai’es, which 
the defendant refused to <io : — Meld, that the 
defendant was a trustee of the ten new shares 
for the plaintiff. Stewart v. Lupton, 22 W. R. 855. 

Tenant for Life.] — A tenant for life of an 
estate under settlement agreed, in consideration 
of 3,000/., to withdraw his opposition to a bill in 
parliament by a railway company, authorising 
the construction of a line of railway through the, 
estate. The bill passed and the money was paid, 
but the act was allowed to expire. Subsequently 
the company obtained another act for construc- 
tion of a similar line, and took part of the settled 
estate : — Held, that the 3,000/. must be treated 
as having been received for the benefit of the 
tenant for life, and those entitknl to tlie estate 
in remainder. Pole v. Bo la Pole. 2 Dr. & Bin. 
420 ; G N. R. 19 ; 34 L. J., Ch. .586 ; 11 Jiir. (N.s.) 
477 ; 12 L. T. 337 ; 13 W. H. 648. 

The possessor of lands, cm loroaehments on the 
Forest of Dean, devised the .same to iiis wife 
for life, with remainder to his sons. The statute 
20 Car. s. 2, c. 3, had enacted that all titles 
obtained by encroachment after tlie ])asslug of 
the act should be ■\'oid. The statute I A 2 Viet, 
c, 42, enabled holders " of certain eucroaehmeuts 
so made to acquire the fee. The wife obtained, 
a convoyance of the fee in such cncroacliments : 
— Held, that she had acquired tha fee. nor for 
her own benefit only, but fr»r the benefit of all 
parties interested under her huslcniir'^ will. 
Tern V. Bdioanhfitt K. &c J, 561 ; 2«> ];. ,1. Cin 
590 ; 3 Jur. (K.B.) 462 ; 5 W. U. 552. Affiruu d. 

1 Be J* 598 27 L. 3., Ch. 28 ; 4 3m'. (N.s.) 
647 i 6 W. R. 20. 

Ooasignees for Sale,] — foreign agent of a 

14 
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African I entitled to the newspaper properrv suhiert to 

at partnership 4irh Z., 

at bieiia Leone, wnth directions to sell the tes- whereby it was provided, that after i.iyinent n 

expenses, the clear prorits -honld ’ne 

r i!;. The agent accoivlinglj- wrote i.'ipiiUea in (lie first plnce in the iiavment of ibe 

to his pnneipa s in London, advising them of ,mn\uit.y : an.l for cltuhmMhe paltiie,^^ 

soine^nf™l"t'^ *° them of | animity. and foi' making soim- pr.iusion f,,,- tiie 
some of A.S property and directing them to ! cliildren of B., a reserve of 2oo/. a vear f.e- t v - 
Ipce the proceeds to his credit as executor of ' years should be made, and ro.aine,i' bv iP,. 

A. liie consignments were made, .and the i tees, who slionM be at lilienv lo Veitlo rhi- 
merchants placed the proceeds to a separate j as they shouhi think proper for answi-rii, 
aceoiint, namely, that of A. ’s estate : — Held, that , annuity, ami f<!!- the bencht t>t 
the i^mods were specifically and not generally i children. Entries were, as alle<>vil ViMih. 
consigned, and that the produce of the consign- i books of the iiarim'rs rc’h'iin^'- to 
nients was trust money in the hands of rhcUieeii. 11 was m.t li nam'^Io ,ip: ' 
meichaiits, which upon a motion m a suit hied ' annuity was paid half-yearly duriu->' rlu' ’K 
against them by the representative of A. for an i and after the dcaihs (sf n',.‘ ?r!? t,*"' Ti* 
account, they were bound to pay into court. 

y, Mamulau, i Y. &: C. 26*0 ; 4 L. J.. Ex Eo 
37. ^ • e 

Assignee of legacy to Pay Debt.]— C, 
to H. his interest ’ - - - 

1 ’ 

H. Before the c“ 

np a debt owing by C. for half it^ 
whicli transaction 0. ivac. ccg: 
the relation of trustee andV 
not exist between H, and C. 
debt vyhich ET. had s: , 

was a creditor of C. for the whole amnimt of 

debt, and not merely in rc 

which H, had actually }>aid V’’ 

1 Jur. (N.s.) 4(J5 ; 3 iV. K. 347. 

Assignee of Judgment Bebt.l-- 
flebtor of his intestate, upon a I 
obtained a decree against him fc 
I), appealed from this decree to th 
Bja (leed of 

C., after the commencement of the 
entitled to - ‘ 
ing the 
into a 

ment of the 


pn 

ilbsi 


ir. f • ", - : miMecs .mid /... w1ktc!,w tliev pui ni end' i, 

+ L* 1 fund in court by \yay ut arramnnnmts i-n i i i f i- 

trust tor sale, to secure what \yas due from P i-a tu > b,^ the deed, and dr 

- ...J ca,W ,,„C ,n,., .in Ai' i f; .J'm " 

- 2 Jur, {X.s.'l 224 • 4 W R *>71 

respect ot the amount * ' ’ * * 

■ I. CromjAim v. IM>er, • Inspectorship Deed-Trusts as to Partner, 

j Assets and Separate .Assets of Partne,rs— -T: 
^ j as to Separate Assets, wketber Express or l 
a|Struetiye. j-~lSy an inspt'ctor-hi}> drcu, ,.xfvi 
and j 111 IbJH. ihe debrrax whr were par'icr-, 
nanted to collect and get in tiu* parrmr' 
assets, and to iKiy tlh,* moneys received iab,. 
banking-house of tin* i|rm ami appfv rlain, 
r .5' oxhmd. in siP^.fact 

, , ' he tiebts due to fijcir credi.ocs icomu} fn 

court, A. entered , dewl : and «mli of ikom ’nnii. r o',uo:',‘a:.0" 
pay- 1 coMeet and get in t!ie assets beli .ngiiio- to 
■ t •‘separate c,.-tate aini ajiply thom in ptivriimi 
interest i Ins separ.ite debts, and p.av i;,, su/pfii- ((b 

pa\ tlie tile i.iinikuig Ijoii.ie of the linn. r,i no iipid-'t'd 

^ the benelit of riie .tmI'I.w- of i!„. li.-,,, 

iti ; to the nrst cuvenant abovc-na'hfftmrd \ ,i|«| 
mivniglKyii made l,v „ .wedhor of ifuCfiim 
lauds wlileii >.liise,|Ueii(!y ,•ll•l■^lt•d -.pilid'li -■ 
court, the ei-edit ot ihe aieoimi of ii,e ie.al i, 

rcpreymi alive of li,,. ;„s-t Min .viu/'i ai’iier t 
‘ istnliudon oerpiit, pi r-ou., i.„n 

oblbeT‘’i' y '*cld. 1.11 the i i:,.t;i 

t llie deed. Ihal tliuv wa, e.iipi..,- t,,, 
thereby eoii-liiuted a- regarded ill -ej,;,.-, 
Itor a.ssel.sot ihe piirriiers, and ihar the period iri. 
mehip- the sranite of .iimitaiion, liuvih .'dh'‘ 
the eliiim wa- l,;,ri-e,i, 7 ;., ... ' ■ 


amount, 
er court. 

arranggineiit enteretl into by A. and 

- suit, G. became 

a six-aniia Share of the debt. Pend- 
a{,>p)eal to the sudder 
compromise with B., po.stponing the ^ 
tiovp recoyered by the decree^ for 

onmft? '■ altogether interest 

rwivid.^‘^ Ptiiiei])al. Tins was done without the 
piuity or consent of t'. B. failed tr 
ainoimt within the stipulated tune, .and pri'iceed- 

iiTiAbtAr lum.but'he I. 

11C.4 icalised the amount of the decree. In a suit 

hy C. against A. to make lum chaiwahle for the 

hidd^h ft decree, the ".sudder 
had that A. wa.s chargeable to C. for such .siinrc 

the hf r -such decree reyersed • 
the judicial committee holding, that A, must be 
trtateil as a trustee for 0., and that in t lie absence 
of tiaiid upon the cestui <xiic trust iu execul 

Beiuhiciai 

' 

452 . ‘ ^Mtcdri/, i Moore, Ind. App. Money Advanced fo Man during CohaUitetioa. 

— H here, a , man .!}yei,|„ , .wit h „ ?« , irAt*,... a, , 
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giveu to the character in which parties stand to 
one another. Id. 

Landioi'd and Tenant — ^Agreement to Pay 
Tenant’s l)ebt.]~W., landloirl to P., having the 
power to distrain for rent in arrear, and having 
disti-ained for part, and being a creditor of for 
money lent, as well as for rent in arrear, upon P.'s 
representing to him that he is also indebted to 
G. to the amount of about 900/., for which he is 
in fear of arrest, and about to leave the country, 
■undertakes that, if P. will give uj) to him the 
farm and execute an assignment of all his 
property, he will pay G.’s debt in the first 
instance out of the proceeds, and apply the 
residue in satisfaction of his own dennand, and 
pay the surplus (if any) to P., who executes a 
bill of sale to W. accordingly on the faith of 
such undertaking. Upoii the bill of G. and P., 
this agreement was enforced against W. to the 
extent of 900/., the alleged amount of G.’s debt, 
but no further, the actual debt having proved to 
exceed that amount : and not prevented from 
having efiect, either by the circumstance that 
P.’s property fell short of the estimated amount, 
or of P.’s being at the time indebted to other 
persons besides G. and W., which formed no part 
of the consideration for the agreement, although 
noticed in W.’s undertaking as having been 
rc])resented otherwise. The engagement to pay 
G. in the first instance not being made directly 
to G-., but through the medium of P., by whom 
also the consideration was furnished, P. was held, 
in a court of equity, to be a trustee for G. But, 
qumre, if the plaintifis could recover at law upon 
such agreejnent. (rmfon/ v. IRZ/htw/-*?, 3 Mer. 

r>82 : f 7 R. E. 186. 

Legacy Eevoked by Misrepresentations to the 
Testator.] — A testator, by false and fraudulent 
niisre])resentations respecting the character of the 
|>lainti,tf, was induced by a clause in a codicil 
to l:iis will to revoke a bequest before made to the 
plaintiif, and the result of this revocation w’as to 
benefit the party making the misrepresentations. 
The ecclesiastical court granted probate to this 
codicil. thoug]i o])|)Osed by the plaintiff, refusing 
to alkav any case to be gone into affecting 
merely a part of the codicil : — liekl, that, under 
the circumstances, the court of chancery had no 
•jurisdiction to declare the partAE by whose means 
revocation was obtained, a trustee for the plain- 
tilt Allen. V. JlPhensoti. 1 PI. L. Gas. 191 ; 1 1 
Jar. vSo. 

liability of Third Persons Parties to a Breach 
of Trust.]— post, F. 

Secret Profits and Commissions Paid to Agents 
and Servants,]— P kixcipal and Agent. 

Pei'sonai Liability of Agents Employed by 
Trustees.] — Pee post, C. 12, c. 

Profit on Trust.] — See post, C. 11. b. vii. and 
cross references there. 

Lien of Vendor. Yendoi?, and Feje- 

CHASBB. 

Bight to Bene wed Leases,] — Bee ante, 5. c. 

Devolution of by 'General Devise ,] — Bee post,'! 

Cl 3, c. , • , . , 

See (dm Estate— P'BA tJD and MrsEBPEB- 
SENXATioN — S olicitor— W iLh. 


b. Implied and Resulting’ Trusts. 

1 In General. 

Nature of Presumptive Trusts.] — Trust by 
implication, without the word “ trusts.” Kliuj v. 
Pemson, 1 V. & B. 273 ; 12 R. R. 227. 

Nature of presumptive trusts. Cooh y. Fimn- 
3 Swanst. 491. 

Trusts never implied or presumed without 
necessity. Id. 592. 

No Declaration of Trusts,] — If, in voluntary 
deeds and wills, there is no declaration of 
trusts of term, it results to donor ; but secus if 
“for Amluable consideration,” and in riatm’e of a 
contract for the benefit of the wife and issue. 
Brown Y. Jonen^ 1 Atk. 190. 

A., tenant for life, in case she should so long 
continue unmarried : in case of her marriage, to 
her in fee ; in case of her decease unmarried, to 
her sister B. in fee. A. and B., and the husband 
of B., join in a sale by fine. The purchase- 
money was laid out in funds in names of trustees, 
without any declaration of trust or agreement 
as to the application : nor was any notice of this 
fund taken in the wills of B. and her husband. 
B., being the survivor, made a general disposition 
of all her personal estate in favour of A. A., 
though still unmarried, held absolutely entitled 
to the stock. Bcavoen v. Blunt, 7 A"es. 294. 

By a settlement executed on the raarriage of 
B. and C., reciting that B. (the wife) was entitled 
to the lands of N., under a Avill, and was entitled 
under the will to a part of the lands of Y., as 
having surviA'ed her sister, and of the lands of Z., 
in remainder, and as also entitled to 6007. ; that 
it had been agreed that the properties before 
mentioned should he vested in a trustee upon 
certain trustS; i.e., in the first place, to secui'e a 
jointure for her, B. conveyed the lands of X. and 
Y. to the use, as to X.. of 0. for life ; remainder 
to the use of B. for life ; remainder for the issue 
of the marriage ; and it was agreed that B. AA^'as 
to have all the property that C. might have or 
be entitled to during her life, and that C. would 
not sell or mortgage any of the properties during 
the life of B. without her consent and approba- 
tion first had and obtained under her signature : 
— Held, first, that there Avas a resulting trust as 
to the lands of Y., for B. and Cl, in her right ; and, 
secondljq that G. Avas entitled to the lands of Z. 
for life, with remainder to B. for life. Elliott v. 
Kcinjuton. 15 Ir. Ch. 11. 120. 

G-rant of Next Avoidance.] — A grant of the 
next avoidance to one Avithout liis privity : — 

! Held, a resulting trust for the grantor, no other 
trust being declared. JYorfolli v. Brotene. Pro. 
Ch. so. 

Trust Void for Remoteness,] — A trustee is not, 
entitled to retain for his own use a sum of money 
bequeathed to him in trust, under circumstances 
AA’hich rendered the trust void for remoteness. A 
trust differs from a charge in this — that, where a, 
man has an estate subject to a charge, if the 
charge fail he has the benefit of it : but a. trust 
once tleciared, although unlawful or impoNsilfie. 
excludes the notion of a benefafial ii it* ‘rest beisig 
intended in the trustee. 'The subject ! natter of 
the trust in question to fall iutt> the ivsi<lue. 
flo^ V. 18 Jar. 284. 

Assignment of Property of Convict. '—A person 
1 - 1—2 
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bf 3 inn' in prison on the charge of felony assigned Eefnsal of Creditors to Accept in Pull Bis charge 

real estate, which was in the hands of trustees, Money Covenanted to he Advanced .]— . 
to bis hi'other. He was acquitted on the ground idaintiif, benig entitled to the residuai> 
of insanity. His brother accumulated the income his father, filed a bill against his mothei , tat lxl- 
exeept a \mall portion which he spent for the ciitrix. for an account, and she. by arrangi- 
benefit of the convict. After the brother’s death ment with him. by deed covenanted to suUt a 
it was held that he was trustee for the convict, yearly sum on him and his family, and to ad\amn 
Maufiim-/ V. am. 41 L. J., Oh. 7BG ; L. lb i:4 Eq. a sinn for the beneht ol; 

48.")* 2fiL. T. 14 : 20 W. E. 357. would accept it in full discharge; the Jattt.i. 


Grant of Lease in Trust.] — A. grants <a lease to 
B,, which is intended to be in trust for A., and 
B. declares a trust accordingly. B. afterwards 
surreinlers the lease to A., who makes a new 
lease toC. without a declaration of trust : — Held, 
that 0. was entitled to full benefit, and that no 
trust existed for A. Ptlhington v. Bagleg^ 7 
Bro. P. C. 383. 


Husband and Wife — ^oint Banking Account.] 
— A testator, wlu') was in failing health, oiicncd 
a new banking nccoiiiit in the joint names of 
himself and wife, authorising the bank to cash 
cheques drawn by cither of tiieunaiul telling the 
bank manager that the balance of the aceonnr, 

' would belong to the survivor of liimself and his 
wife. Cheques were tlioncefoiavard drawn by 
the wife only, and wei'o applied by lier inpay- 
ment of household and other expenses, the 
husband paying in sums of money from time to 
time to the credit of the account. At the rime 
of his death there was a large Mini standing to- 
the cieditof the account, which the wife ciaimed 
to be eiiritled to for lior uwn u<e : — Held, rhar 
tlie evidence of circumstance^ was mu suhh.'ienr 
to rebut the ’presuiiiptioii of a iV'^uitine iru.-i in 
favour of the testator. JA/av/oo" v. 

44 L. J., Ch. .5it4 ; L. K. 2o !vi, 32s. 


Payment in Name of Another with his Money. ] 
— Payment made in the name of A. with his 
money raises a trust, but it is an equity which 
may "be rebutted by evidence. Graham v. 
Graham. 1 Ves. 275. 


Grant of Common by Lord of Manor.] — AlHiere 
lord of manor by feolfmen t grants certain parcels 
of common, icc", to trustees, for the beneht of 
themselves and the rest of tenants of manor, in 
lien of and recompense for their several claims of 
common in all the rest of the common lands, <kc., 
In. the manor, the whole interest passes from the 
lord, and there is no resulting trust for him as to , 
the ownership of the soil. Irwui v. Simjjson. 7 | 
Bro. P. 0. 30(>. i 


Express Trust by Parol.] — A mortgagee 
assigns over his mortgage to S., and declares a 
trust by parol to other persons ; J, acknowledges 
the trust : there being an express trust declared, 
though by parol only, .shall prevent a resulting 
trust to the assignee. Bcllasir v. ComjJtnn. 2 
Yerii. 291. 
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to the use oE tlie husband for life, remainder to j 
the use of the wife for life, reinuinder to uses in ; 
favour of the children of the niarriage, .with 
ultiiufite remainder to the use of the heirs and 
assigns of tlie husi)and. A right of entry ’was 
given to the trustees in the event of the death 
of the parents during the minority of the 
children. There was m) settlement of any 
monev", and no ])ower of sale. The husband and 


ii. Joint PurvliK.xcx. 


Joint Advance — Purchase hi Hame of one.] — 
Resulting trust by a joint advance upon a pur- 
chase in the name of one. U'/v/y v. Sterlo, *2 V, 
ctB. 888; L^R. R. 124. 

Parol Evidence.] — On a ]uirciiase by two 

ontributing equally to the cost of ir, parol evi- 


wife exei'cised their joint power of appointment, i den ce of snrrounding ciremn stances and of 
aiul mortgaged the prijperty covriprised in Oie | snb.set'[ucnt dealings is, iiotwirhstanding the 
settlement. There was a proviso for redeinptiuii | s;tatatc of frauds. a<rnnssib]e toiprovean intention 
which lU'ovided Unit, on })ayment of the mort- | to hold it severallv. But, seuible, pmnl evidence 
gage debt, rhe mmtgagce should reconvey the | of statements ut intention is not admi^-ible. 
property to the uses of the settlement. The j //urrLwn y. Jhn’ton. 1 J. .V: H. 2S7 : 80 L. h. Oh. 
mortgage coritaincd a jtower of sale which pro- | 21H ; 7 Jur. (x.S.) fdO : 8 L. T. 00 4 ; 0 W, R. 177. 
Titled that the mortgagee should pay over the j 

surplus ])roceeds of the sale to the husband, Stock Standing in Joint Hames.l— Slock 

his heii's, executors, administrators and assigns." purchased in the ■joint names of two sisters, and 
The husband died am.l tlie mortgagee exercisetl a balance to their loint account at their btinkers: 
Ins power of sale, and after ])ayment of the —Held, under the circumstances, to belong to 
mortgage debt, interest, ^ and expenses, had a | them as tenants in common, notwithstanding 
siu‘{dns in liis hamls : — Meld, that there wa.s no i they had contributed equallv, the court looking 
resulting ti-ust of the surtilus. and that the j to the source whence the funds were derived. 


husband’s legal [lei’soual I'epresentative was 
entitled to the fund, and not his hcir-at-law. 
Jone>9 V. .ZA/tvAs-, 47 L. J., Ch. t)51 ; 8 Ch. D. 205 ; 
88 L. T. 710 ; 2<; W, R. 554. 


j viz., rents of land, of which' 'th e two' werh :tena,nt,s_ ' 
; in common. IloMnmnv. 4 K. k J. 585 ; 

I 27 L. J., Ch. 895 ; 4 Jur, (^sgs.) ISO, 
j The rule as to the investment of moneys in tine 
I najiies of two or more pei'sous in the purchase of 
Effects of Sta.tute of Frauds.] — Spc ante, A. 1. ! pvopert}’’ is this : if invested in une<|ual shares, 

! the purchasers remain tenants in common of the 
Mortgages^of Wife's Property.] —.yec Hus- ; purcliased property ; if in eqii ai sliares, and the 
liAND AN.D WiFK. , matter on the face of it purports to be a joint 

... ._ I tenancy, it is considered ti.) be a joint tenancy, 

Jomt Mortgages.j See Mortgage. I e(juity is sn},>pose<l to i'litervone by which 

I it can be I'educed to a tenanc.^' in common. Ih. 


Failure of Heirs or Cestuis que Trust — Bene- 
ficial Interest of Trustee.]— Obown ; Will. 

Title of Residuary Devisee or Legatee to 
Dndisposed-of Interests.] — See Will. 

Gift of Eesid'ae to Executor. Eights of Hext 
of kin.l — Sre E.XECUToK and ADAIlAISTilATUR. 

Lapse of Legacies charged upon Land and 
Surplus beyond the Charge.] — See Will. 

On Failure of Purposes for which Conversion 
is Directed,] — See CoxvEiisiox. 

To Heir in Eeal Estate not beneficially Dis- 
posed of by Wm.J— Wii.L. 

To Heir on Failure of Particular Estates. 
Acceleration of Remainders. Will. 

Failure of Limitations in Marriage and other 
Settlements.] — See S f/i’T’ l loi bnt. 

Surplus Dnappointed or Passing in Default- of 
Appointment. ] — See 'Pg WE iis. 

Trusts for Undefined or Indefinite Objects 
{Precatory Trusts),]— >Shr Will. 

„• Surplus under Trusts for Maintenanee. ]— iSVe 
pcist, tb a. vii. 

Surplus under Trusts for Accumulation, ]—&■ 

ACClUMULATIOM. ' ■ 

Trusts, Whether Express or Implied under 
the 'Statute of Limitations.]— Limit ATXom^' 

■ Btatute of. ■ ,, 


And see AreltniJ v. Knipe^ ID Yes. 441, 

Renewal of Lease by Testator in Karnes of 
his Brother and himself, paying the Fine.]— 
Testator on renewal of a lease takes it in the; 
naines of lii.s brother and himself, the 

Mine, and .receiving the prolits himscif : — Helil, 

I not to be assets, but vested in the ])i‘iuher bene- 
; iicinlly upon tlie gi’oiind (h inteiiticai, i hough 
i proved, but by one witness. Jldthrhsen v. Antirew. 
j i Yes. Sen. 58. 

! Personal Office or Employment Purchased 
; with Partnership Funds, j — Wliere a personal 
j otiice or employment is piu'chascd, with the 
: partnership funds for the benefit of the partner- 
ship, the partner in whos»‘ name it is pureliastid 
i is 'not necessai'ily a trustee for the profits of -the 
1 olliee for rhe oilier ])artncr>, after ilie term of 
' the partuersiiip has ex})irod. Cl-ark v. R'w'hd rtl'e 
, 1 Y.'A C. 85,1 ; 4 ,L. J., Ex. Eq. -19. 

Transfer of Stock into Joint Karnes— Proof 
of Gift.] — Transfer of stuck of iiucMatt* into 
' name of himself jointly with that (T hashntid of 
; one of his two nieces, accompanied with proof of 
his having said in his iifeliniL' tliat it u’as his 
I mtentloii to give husband stock at !,tis death, in 
i eonsideratioii of atfection, aiiti lliat- he had 
t transteiml it fur tlml purpose pi f not i-epellet! 

I by counter testimony): — HekL to be suilu'iont 
I proof of gift of such stock, and no iru.-l ; and 
the court will not continue mjunetioii granted tft 
resbram husband, who hud adiidiii‘'fered, frmn 
disposing of it. (Wortje v, //auv//v/, 7 l'rii‘e, itbl ; 
21 lb R. 775. Ainl sec WlnWee v. SoiUh, I t.bjT. 
300; 29 L, J.. Oh. IIH ; Jur. iN.s.) teJ ; i 
L/r. 480; 8 W, R. ITM ■ 




iii. PaveluiscH }n yame of Strcmqer, \ -A, jfUreiijL-L',- j;u 

^ ‘ ■ ;sii1}eis iiiut ttt ;< 

Oeaeral Euie.] — Trusts by iiuplicatiou firjVe ! rctvipl for n-uts iu i]. 
where one party pays the pui-chase innney, and | ducinration ot ua;-* was , 
the conveyance is taken in the name of another ; < A.'s heir for cuTivevjua'o : 
but the rule is not so large as to extend to every i Jh'lono v. ’l fin,. I 

voluntary conveyance. Ytanuj w Peorhij, '2 Atk. ; X. took a Itn^e tc,' f-oul i 

1 31. from S, He sai)M0i 
When an estate is purchased in the name of agreed to puivh;;>e the’; 

^ one person, and tJie motiey is paid by anoiher, lie > arteinvard'^'di'^eosorvd ih. 
i has a resulting trust ; or where it is declared oniv : latidui estatis. lann f v.ou- 
as to part, and nothing said as to the rest, w'hat. | tlie title of and* a \o-\\ 
remains undisposed of re.sults to the heir-afc-Iaw, ? and was prepared, N. 
y, SjN'Mettf 2 Ath, 130 ; Barnaid. ; 2 ' iiumt altered by sitbsihiaf 
f Oaa* Abr. Tio, pi IS. HAK^Zom' %\PU/kfo/ii I his owip and 31., wlitn d, 
-'v' Amp: .. . ; the agreeiueiu ns aho du 

hb ,0te mstace ha$ the court declared ( IJiiring the precemlmgs i 
] opemtto of t-ho law. unless in | oourt N. died IntoMufo. ' 

■ >f transactions have been } siH|iieidly eompicied ; a cu 

I adiiihiisirni 

s^l'^'want an exprass , creiiit for tliu |mrifluii»e»m«j 


MKipe*! 
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Presumption of Intention to Advance — Ee- 
puted Wife, 1 — H. married in 1840 the sister of a 
deceased wife. He afterwards invested parts of 
the savings of his income in consols in their joint 
names. It did not appear that the reputed -wife 
had at the time of performing the ceremony of 
marriage any property of her own. In 1815 H. 

leaving his reputed wdfe surviving Held, 
that she was a trustee of the stock, and that it 
furnicd part of the estate of H. Soerr v. Foster^ 
1- K. 3: J. 150 ; 4 Jur, (iskS.) 406 ; 6 AW R. 265. 

No intention of advancement in cases of a 
])iLrchase in joint names will be presumed, except 
in the case of a lawfiil wife, or a person to whom 
the purchase]’ stands in loco parentis. Ih. 

In all other cases the onus of pinving the 
iutentiun to advance is thiown on the person 
claiming tlie advancement, and such a cii’ciim 


intention to take by will, riicaigh it is otherwise 
wdth regard to a deed. Ih. 

Though, in the pundiase deed, rlio cr>nsidera- 
tion money is raentioned to be juihl by rhe 
purchaser, and there is mt express tlociaranm of 
a trust, yet upon the circumstanees of the ease 
decreed a trust, though to the disa}>poiutmei)t of 
the purchaser s will and of his cixoimrs. Pf- 
month iEaii) v. Jlirkmou. 2 Vein. 167. 

Conveyance to B. of anesiate. the money lieine 
paid by A. ; B. is a trustee, and C,, raking iroin 
Ik wirli notice, is also a trustee. Morkn-ih v. 
Sf/mmon6% 15 A^cs. 350 ; 10 K. K. 85. 

Presumption Behutted by Evidence.] — Wiieiv 
laml is ]iu]‘chased with the money of A., in the 
name of B., the resulting trust to A. may ini re- 
butted as to i)art of the land or part of the 


stance as the performance' of the ceremony of j interest in the land. Where A. took a mortgage 
mari’inge, wiiere the parties knew^ it to be in- - in the name of Ik. declaring that the principal 
operative' will 7 Jot be regarded. Ih. I sum shoiiJtl be for the beitelit of B.. and I’eceived 

j the interest durijig his life, this being ]jersunal 
Transfer to Save Legacy Duty.]— D., having | estate is not within the clause in the statute cT 
expressed a wish to save her sister legacy duty, ; frauds relating to insuiting trusts, or the duorrine 
in tier lifetime transferred stock into the names of i of resulting trusts under die .>iaiuie but the 
herself and sistci', wiiom she made her universal • property after the death of A, will belotig to ik 
legatee, the husband of the sister being a witness i by force of the parol declaratiuii. JtoHnnr v. 
to tlie will. Oil bill filed for a declaration that ; Tuivniyonil. 1 Alyl. K. 5Ui; : 2 I., J.. Cii. 21.5. 
the testatrix died intestate, and that the stock i A purchase by A. in name uf Ik. a stranger in 
formed no part of her personal estate: — Held, | blood, is a trust for A., unless im'sumpi ion is 
that the bequest by the will wus void, and that | repelled by evidence. .Uhter v. Knidtr. in \\s. 
the stock formed no part of the personal estate, i 360. 

but the sister wnas entitled to the beneficial The person in w'kosc junne t-^oiiTii Son >ujok is 
interest in it. Poactm v. Colqvho'Ujf 2 Drew. 21 ; | entered in the company s book, i-^ w !: roeuro' ti* 
23 L.d., Ch. 16 ; 2 Eq. Bt. 311) : 2 AV. R. 67. i them the iiroiuietor. >nWo/o/o v, ,Sv/ to.. 

. . , ■ ■,,, V. , 12 Atk. 141. ■ 

Transfer to Evade the Savings Bank Act.] — A; Parol evidence cannot ho uduihiui o- -^how 
testator, under s. 33 of the Savings Bank Act, ' that a party, having aercod for t ;io oarcua-- sU 
1) Cleo. 4, c. 1)2, made deposits in the names of i an estate in hi" owm name, iiad :n fa--; p5:’-ch;)"cd 
liiiiiself and iiis sisters ; but ho did not com- j it on behalf of anothoi* poivt.a. AV/r’fm v. 
nuinicate to them the fact of such deposits being | Cox. 15: 1 Kden. 515 : 1 Ik Ik I : 

made: — Held, that a trust was -jiot thereby •''VC 20 Ik Ik 2h-k n. fka d 

created for the benefit of the sisters, the testator s i JJon.dood. 66 L. J., Clj. 71: lX'7 1 W . 1 66 : 


object being, in the opinion of the court, merely 
to evade the provisions of the act. Firld v. 
lomdole. 13 Beav. 78: 19 L. J., Ch. 560: 14 
Jur. 995. 

Purchase in Bame of Wife or Child, and by 
Persons in loco parentis.]— N c^Husbakd ajsJ> 
AV IFB— INFAIS T— POETION. 

Purchase by Partners.]— /Sfe Baetneeship. 


7.5 L. T. 502 ; 45 W, ik 
Purchase by A., anti I't. ccipf in 
evidence admitted' tcj.ntu* b ■; 

V. IWln tj. Dick. 327. 

He who [({tys i iuviia*^c-mnncy a 
trust, but he mu"i «*ji,arly p]>tVc | 
]|' 7 ///a‘ V. 2 Atk, 71 . >. Ik, ff'o. 

Tho'/otf, 1 \‘crn. kiiib 

Parol evkienec adiuincd to >hi w o fj 
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of jSI. Ill }iis lifetime he acted as jmaster and 
absolute owner of the proj^ert.y, and liad spoken 
of it as imrcliased by him Ihr M..and as intended 
by him for her beneht : — Held, that there was no 
evidence snfticient to ]*ebnt a resulting trust ; 
but tliat. H. was the agent of N. authorised by 
parol, with a right to be indemnified inconsistent 
with anv })ene{icial interest belonging to her. 
KldhihSn V MHlUiitni, ir U a Hp HOH r 17 WMl. 
" 659. 

Pteld. al>o, that lier lopresentative capacity, 
reconciling the two agreements, excepted the 
ease fimn the operation of the doctrine admitting 
evidence to rebut a resulting trust. Ih. 

xi.. a freeman ()f London, pm'chases in the 
name of Jh. but no tj-iist declared; xi. dies, and 
B. gives a declamtion of t]'ust : this is good 
against the custom. Auihro.s^p. v. Anthnn^p., 1 F, 
VVms.b^L 

Purchase of Eeversion by Lessee — Conveyance 
to another Person without Declaration of 
Trust,] — A., being in tpossession of lands fora 
long term of years, contracts for the purchase of 
the reversion anci inheritance, but to prevent 
merger of the term takes conveyance to B. 
absolutely and without declarations of trust from 
B. The title deeds remain tliixtughout in the 
custody of xV. and those ciaiining under him. B. 
held to be a trustee only for x\.. Zecer v. Andrews, 
7 Bro. P. C. :288. 

Lease taken in Fame of Person Advancing 
Money to Pay Pine.] — xV. agrees fur a beiietieial 
lease of fr»rty-oiK; years, B. advances money 
towards paying the fine, Ac., and lease is taken 
in B.'s name without atty <leclaratiou of trust ; — 
Held, that B. was a trustee for A., and, upon 
being re})aid the money advanced, with interest, 
slionid assign the lease to A., account with him 
for the piu’liis, aud pay his costs. Held, also, 
that the trust, Ireing proved by letters of B.'s 
own haudwritiug. this ease was not within the 
statute of frauds. O'llnru \\ O'AtHL 7 Fvo. 
P. C. 227 : 2 Eep Cas. Aljr. 7-15, id. 9. 

Lease to One in Trust for Person Paying 
Pine.] — C. proposed to xl. tliat A. should take 
out a lease of certain lauds in his own name, but 
in trust tor 0,. to which A. veiBaliy consented, 
and (A paid the line for the lease, which was 
aftcj'wards executed by A. A ditference having 
arisen as to the terms of the agreement between 
A. and C. ; — Held, that: it lay on U. to sustain 
his view hevoiid all doubt, or he bound }\v the 
oiler nunie by A. in his answer. Before the bill 
was iiied xV. had re}nuliated the trust.biit having 
admitted it by his answer upon terms : — HekI, 
entitled to liis costs from thelilingof the answer. 
(7Hirtrr,s v, A}n>ni'nrth, 1 Hay. A J. 6tS. 

Declaration of Trust of Lease by Nominal 
Lessee after Bankruptcy.] — x\ lease was granted 
to W., who afterwards committed an act of 
bankrtsptoy: ami Ihen exeeuted a < Iced, stating 
that his name had been used in the lease in trust 
for ih. and declaring the tntst accordingly. A 
bill was filed on l>ehalf t>f the creditors of W, 
under the eauumission, ciaiining the lease as part 
of his estate : and the court directed an issue, to 
Ary whet lie? W.’s name was used In the lease as 
a trustee ibr IL Held, that the issue was pro* 
perl\' directed. Thet jury hiivingfonud a verdict.' 
in the adirmative; — Held, that the declnration of 
trust was valiil, though extHgited after bank* 
ruptcy, and that the lease did nob pass to Wds, 


assignees. 6-V/?Y7?(fC7* v. Ihnor, 5 Paiss. 25S ; 7 
L. J. (O.s.) Ch. 2. AiTivminu 2 Sim. A S. 2>-i6 ; 
3 L. J. (o.s.) Ch. 220 ; 25 Ihlh 214. 

Shares Purchased in Fame of Bankrupt.] — 
By the rules of a joint-stock conipariy, only 
principals could , become siihscrihcrs. The peti- 
tioner purchased forty shares in the name of the 
bankrupt, who verbally (leclareil tiiat he hold 
them as a trustee for the petitioiiLM', ami the cer- 
tificates of the shares were kept in the iiossession 
of the petitioner : but no notice v;as given to the 
company of the trust, nor did the bankrupt sign 
a written declaration of trust until seven days 
before the fiat was issued : — Held, tliat the 
shares were in the ordei- and disposition of the 
bankrupt as reputed ownej', and passed to his 
assignees. Ord, jnf rteA I>eac. 166; 2 Hont. 
A Ayr. 724; 4 L. J., Bk, S4. 

Purchase in Fame of Son of Land Covenanted 
to be Settled.] — A. by luarriage niiieles cove- 
nanted that all lands he should afterwards ])ur- 
chase in the j:)arish of K. should be to the uses of 
the articles. He purchaseil lairls in K. and took 
a conveyance in fee in the name of his youngest 
son; hut there was no declaration of trust: — 
Held, that youngest son was a trustee as to the 
lands for the parties entitled under tlie settle- 
ment. Blalie V. JJlal'P, 7 Bro. P. C'. 241. 

Mortgage to Secure to Mortgagee Money 
advanced to Purchase Estate.] — In LSU5 x\, B. 
purchased aii estate with the money of C. Ih, 
and executed a mortgage to secure tlio amount. 

A. B. was evicted, and he died in lr^l2 ; C. I), 
died in 1816. The same individuals represenred 
both xV. B. and C. D., and in IS 15 they otah- 
lisiied. under the covenant for title, a claim 
against the vcnd.orb estate, for the amount of 
the piirehase-inoney. 'The residuary legatees of 
C. Ih filed a bill in 1846 agaiiist tlic repii’esciita- 
tives to recover tlie amount. Tlie court thought 
t> at theiu was so much [irohjibillty, at least, of 
their ultimately estahlisliing their euuipv. ihat it 
overruled t\ demuri'er to the hill, ieavitig tlie 
question ojicM at the heailiig. Aarn/nn v. Aflhy, 
9 Beav, 569. 

Surrenderee of Customary Preeholds not Devis- 
able Admitted,] — A., seise<l of freehold estates, 
and of eust(m)ary freeholtJs, wiiich wore ma de- 
visable, made a voluntary surrender of the latter 
to B. in fee, in trust, as B. admitted for A., and 
after his death for the })U]qM»ses o;f Ills will : hut 

B. exeeuted no declaration of trust. A, mmlo a 
general devise of all his real estates, and after 
A.’s death B. was admitted — Held., that lie was 
a trii.stee for the devisees, and urfi; for A.’s mt'^- 
tonia ry heir. Wilson v. Dent, 3 ISim. 9)M5, 

Copyholds — Custom as to Grant in Eeversion 
to Tenant for Life in Fame of Another.]— (Inst om 
of manor, that, if toiaiit for life of copyhold^ 
obtains a grant iu reversion, in the luum* of a 
third person, uidess a trust is mentioned on the 
rolls of the manor, such third ])ersou .diould b(‘ 
beneficially entitled thereto, and not as trustee: 
— Held, good. Bd wards v. Fid A, 3 HmM. 2:17. 

A. buys a eopyliold estate fur his own, :uul 
two livti in the manor of H.. when* tin* 
was, that wh«x.*ver ])urelu!^es iu it. the 
shall go in .sneee.'skuj. atid by his will dt-w’-e-^ 
all his estate, real and pi-rsouah to his uiib; 
— Held, that though the hgal iuteresr he a«‘- 
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—Held, that the claim of the mother was estab- 
an equitaUe'inte from bein.e the sole pin-- i lishecl. Doic/i v. A7/ov, da ileay. a^b. 

■ Grandmother .Purcliasing' Annuity in Grand- 
cMid’s Hame — Bond .by , OhiM’s Father to 
Eepay Purchase Money.]— (jraiidiiiother. buys 


chaser, and it shall be construed as a trust lor 
him, he having advanced the money. Smith 
Y, JJaJier, 1 Atk. 385. 

Grant for Three Fives.]— Where in a grant __ _ 

of a copyhold for three lives, viz., to the husband | graiKichikrs name. < 
and wife and a third person, the line was j a Ixmd 

mentioned to he paid by the husband and^ wire, | chihl dies Ix-fon: 
thh. there being no full evidence to the contrary, | receives rlie income :i 
iiiiule the thinl person only a trustee for the | nijiking no 

huK])and and wife aud the survivor of them, i grain !cli lid. X.' 

JUmf/rr v. 1 P. AVms. 781 ; 2 Eq. Gas. Abr. | 

in a manor the custom was to grant foi thiee ; 
lives siiceessiTely ; A., being the last life in an | 
old copy, obtained a fresh grant to B. and G. ; i 
A. p.avitn.^ the whole line, B. and C. were held i 
iisteesforA. Withers v. Withers, Amh. Ihl. | 
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iv. Fail H re ef Gifts. 
a. In Genera 1. 


- Thert 


Voluntary Conveyance of Bealty.j- 
is no resulting trust to the donor in the case 
of a voluntary conveyance of real israto nuule in 
order to qualify tlte donee to act as a justice of 
the peace. Crichton Criehfotu (>7> L. J.. Oh. 
13 : [IS95] 2 Ch. 853 : .13 B. 770 ; 73 L. T. 550 : 
44: W'. B. 203 ; 59 J. F. 792. 

Voluntary Assignment — Death of Beneiiciary 
— Eesiduary Trust.] — T.. who was curningeiu iy 
entitled to a pivispecrive slijire in c<.'rlain pro- 
perty, voluntarily assignod it. in isso. to trus- 
tees upon trust (aniong niter tj'ust.-) |jjvv a 
sum of 5UUZ. to mie K., and as to thv residue 


tiaistees 1 

^ Purchase of Equity of Bedemption by 

Mortgagee— Surrender in Name of Another.]— 

C'. lends money upon mortgage of copyhold, but 
being infirm, &c.j surrender, is taken in 
name of D., who executes a deciaratioii of trust, 

C. afterwards piircliases the equity of redemp- 
tion, and second surrender is made in the name 
also of D.,,bLit without a dojclaration of trust :• — 

Held, snlificient trust within the statute of 
frauds wdthout a second declaration of trust. 

Aeherley v, Aclierley, 7 Bro. P. 0. 273. 

When Advancement Presumed.]— Purchase in 

the name of another is a trust for the party who ! upon other trusts. T. became ciuiilcu tn her 
pays the consideration, except by a parent in the j share of the ])ro[)erty in 1>91. and ]>y tj i»erter. 
name of his child, which is presiiraecl an advance- 1 in 1895, direcreil than a port if u! <*f :i 'skoidd lie 
merit ; the presumption capable of being rebutted, i transferred to tiic t]‘ii>tees of rlr.- v* d/uhnny a->-;gn- 
but does not give way to slight circumstances. : ment of 1880. K. died in l^^s, aiul 

Finch v. Finch, 15 Ves. 43 ; lU B. B. 12. the question now aro-c a> ts; ]:\ .7> oy, wideii w;i'^ 

claimed (1} b}' his pcJ-ttmi! ivt* a.nd 

Purchase in Name of Brother by Elder' p) by the settlor as iquiu a ns-rn:irj- rru-: 

Brother.] — Where one claimed as an advance- , Held, (1) tJiat a pei^.n fiend ;.t G,!* le.o- « f iho 
ment shares purchased in his name by an elder execution of a dccfl o<*ald take ic* a-d*-/ 

brother, and also alleged a gift of them seven , it, and the confirmnGun t*f dn- fit o i iy ‘L ' i> fo,'- 
years .after the purchase, and stated his belief ; of 18i>5 only set up >ih*h rriAt- mac Ge n 
they were intended to be ultimately for his ' subsisting, jind iiad no ret n. •.pot c 
benefit; — Held, no advaneement. Forre,st v. (2) that the 5Un/. hi'kmecsl nt 1',. -.. n.’, i-, hy 

For?rst, 5 N. R. 299 ; 34 L. J., Ch. 428 ; 11 Jiir. wav of resulting tru>t, 'Fit. J> .-v . {. 

(K.S.) 317 ; 11 L. T. 763 ; 18 W. B.. 380. ! linmet/y, 74 L. T, 163. 

Purchase by Married Woman in Name of Power of Appointment— Infant Appointor- 

Niece.]— A married woman, out of the savings of ' 2>eath of Infant while under Age — 

her separate estate, purchased stock in the name Failure of Ultimate Limitation, \m iuiaic 
of a niece, and told the niece }>y letter that it had a lifeinierc^t and a gpuam: pnv,.(a ‘Oei i 
wms her intention that the stock should be for inent under her niOJia'rs v/dk a 


the niece herself, but took from the niece a 
power of attoniey to receive the dividends, ami 
sen the stock ; — Held, that on the death of the 
aunt the niece was entitled to the stock. JFerhet- 
V. Major, 11 Jnr. (K.s.) 537; 12 L. T. n&I, 
Aifirmed, 6 N. IL 370 ; 13 L. T. 554 ; 13 W, K. 
1054— L. C. ’ 

dk.p'Mouey standing m Name of Married Woman 
Claimed after her Decease by her Mother- 


settlement in exerexe of ihi* piouA'. vdGi ihe* 
sanction of the eouii, uieltT 'ijo IfidaP'k 
►Settlement Act, 1855. S) e dhel a hid' uM tin 
.infant, fUid the ultiir.uU* limdaqkjit d,i '-eiflt'- 
'ment, which was In favour of 'uf-uaXivxi ^1' 
kin, according to ihe srji, lutes of d'J.'O ri:l<m;ofi, 
failed by reason of fliv* infaidb ideeU-itiiavy ;~ 
.Held, that there uas a r*. suhiir.: irvr-f m bn our 
of the inhint aial iBn th»‘ prtipcriy 

/-to- -a' ' I- ~v — — — apptmi ted pasf-ed to bt-r snriivirrj I oi4m till who 

• Eyxd^uee.J— Money which %vas standing in the was her adminisfraior. luiifl tus! poisoim ' 

the'-'-name'"'of"";a -""married %voman was . entitled" ^ uiiihg the mot herd vtTll Tit ' ilolaHlt of ’ 

I ' that of her: exercise of the power of appoiifirfieid, SrMf, ‘ 

|P»&r‘mothery been invested ' lam ScatfwJIanhnri^, fSo Gh.ihi ; t ' i 

Iroin her husband in her ■ 1 Ch. 298 : illl h, T. 89** ; 39 W. IL 261. ' ■ 

the'-niQtte, and-proofA - Settleaenl— Befereaei lo Inti, i 

** by her,'— * By a voluidary scfl'lefiieiii excciitwl oa 

ti^^^d;:h^rhi3sbaad:(^ncl JDecmljcr, |$7:i, ccitali'i pro|*4iiiy w»i >• 
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settled upon trust for W. during his life, with 
remainder to his children . And it was declared 
that if there should be no children of the said 
AV. who should take a vested intej’cst in the 
trust property, the trustees were to stand 
possessed of tiie trust property in trust fur J. 
and her child niid cluldimi ••subject to the like 
trusts .... declared of .... certain trust pro- 
perty settleil. conpu'ised in. and assarerl by a 
certain indeiitui-e bearing even date with tliese 
presents, and made between Clira-les Vvilcock and 
i\r.ary, his wife, of the ou.e part and the said 
Thomas Charles AVilcock of the other part.’' No 
such indenture was ever executed. At the time, 
however, when the setTlemcnt was pirepared an 
indent are was ])re|tared and engrossed by which 
certain pi'optu'ty was settled- upon trust for J. for 
life, with remainder to her children. This in- 
denture, however, was never executed, but 
instead thereof a deed was prepared conveying 
the property to J. absolutely. 'J’liis deed was 
executed on the same day as the setileineiit, but 
it was not nnuie between the same parties. AV. 
died witliout leaving a child : — Field, tliat no 
trusts were suJhoiently declared either for J. 
or for J. ajid her children. Cojiscfjueutiy there 
was a result iiig trust for the benelit of the 
settlor. TITVccc/.’, I/b re, IVilcoc’k v 
02 L. T. 317. 


upon the re-appearance of the plague ; and, 
secondly, that there was no resultiiig trust in 
the meanwhile for the donor or his heirs, though 
the plague had not re-appeared for more than 180 
yesLTS. Att.-6reii, V, Craven (AhcQ. 21 Beav. 
392; 25 L. J., Ch. 291: 2 Jur. (.^.s.), 29<; ; 4 
AV. R. 340. 

Bevise of Copyhold on Condition to Pay Sum to 
Charity.]— Devise of copyhold land in fee, on 
condition to pay 1,0007. to charity. Testate.r 
having left no next of kin, nor any customary 
heir, and gift of charity being void. dev'I^cc hold 
entitled to 1,0007., and not the crown or lord of 
manor. IlettcJinum v. AtL-Cicn., 3 Alyl. A: K. 
485. Reversing 2 Sim. & 8. 498. 

Money charged on Real Estate for Charity.] — 
Aloney charged upon a real estate for a (diarity 
void by the statute of mortmain shall sink in 
favour of the specific devisee, not go to the heir- 
at-law or residuary legatee. Sec us, when it is an 
exception out of the devise. B5vV//)7 v. 21ot\ \ 
Bro. C. C. 61. 8. P., Bother v. IlaU, 12 Ams. 497 ; 
8 Pb. R. 366. 


Assignment in Eavour of Creditors— Surplus,] 
— By a deed of assignment executed by a linn 
in favour of tlielr crediixu’s, after a recital of 
the inability of the hrm to pay their debts in 
full, the business was assigned io trustees, upon 
trust either to carry on or sell tlie same, and, 
after payment of costs, to pay and divifle the 
residue of the profits and proceeds of sale un(o 
and among all and singuhir the creditors in 
rateable proiX>i’ti.oiLS, accH,u’< ling to the amount of 
tljcir respective debts, subject nevertheless to 
tlie provisions thereinafter contained, and the 
creditors granted a release of the debts. The 
deed contained a })njvisimi ernpoweiiug the 
trustees U* pay otf ur make arraugemeuts with 
cix’ditors under 3o7. Tlie })j'ulits of the business 
were more tlian sufficient to pay the creditors in 
full : — Held, that, there was no restdting trust of 
the sur})Ins for the assignors. tSmith v. Cmlte, 
60 L. J., Ob. 607 : [1891] A. C. 297 ; 6.5 L. T. 1 ; 
40 AAMk 67— H. L.'(E.) 

Bee AVtLL. 

b. Charitable Gifts. 

Bents before Bevise carried into Eifect.] — 
Dpon a devise to a charitable use, the heir has no 
right to the rents and ju'oiit.s accrued before the 
■J ievise is carrier I into rOrect. „ 1;7.- 7Vc//. v, Ihnvuer. 
3 Vfs. 714 : 4 K. 11. 132. 


Specific Bevise.] — A testator gave all his real 
Juh/isoii, j and personal estate to his executors : then tncii- 
I tioned a specific house, 71, Queen’s Road, Bays- 
water, which he gave to the inliabitaiit.s of B., to 
found a chanty, directed the executors to call 
a meeting of the inhabitants, to appoint 
trustees to carrj" Ids sclteme into execution, 
named his gotlson, AV"., to be one of the trustees, 
leaving to tlie inhabitants to choose as inany ; 
more as they pleased: and then said, in the . 
event of the inliabitauts not being willing to 
carry out tlie scheme, ‘"I will fhat all ;my 
projierty so given to tlie charity shall a.lijsolufcely : 
belong to my godson.*’ He aftertvarcls niade, 
some pecinriary gilts, and devised leasehohl 
and freehold liouses for life to <]it!:erent persons ; 
each bouse, on the t'ieatli of the devise®, 
being given. \o the •• residimry legtitee or 
legatees*’ for the charity. As to otio froehrjld 
house alone. 4, Douglas Place, there was a. 
gift of it to W. for life, then to the rru-toes of 
the charity ; but should thert‘ ]>e sto charity 
established*, then to W. absoiutelv. The aifts 
to the charity being contra ly ro the statute td! 
nntrtmain, n*.) meeting of in,habitant.s was 
called, nor were any trustees ap])oimed : — 
.Held, that on the general failure A' the gift 
to the cliarity, the 'gift over Inok elfeet : and 
therefore, in the case of the house, 4, llonglas 
Place, VV, became entitled to it aF»soiutoiy, 
I/idl V. Warren, 9 H. L. Cas. 420. 

Hekl, also, that \V. was uidy cfdttled. in 
addition, to the house, 71, QinMuts Jo»ad. Bays- 
wator, for that the words ••ail my property 
give3.i” must be restricted to that hou-te ami did 


Devi'^c upon a futirre c<u it ingen cy, and no _ 
inteime<l, rate disposition of the rents and profits, j not a.tt'eet tlie general property di the tt'^tanu*. 
is a resulting trust for the heir. Ih, 725. . | as to which he must be treated as having di<-d 

j intestate. lb, 

• ■ Bevise m happening of a Particular Event.] 

— AVIieii lam Is arc given to charity purpo.ses 
oil the happening of a piirticular event, there 
Is a resulting trust in the meanwhile : but 
wliere real estate,, was vested in A. in trust, 
emt ol tl’ie rents, ’ to keep it ready for the ^ 

reception of plngiie patients <kmng their sick*- j ditameiits eomprised in the senicim-id 
ness, but no longer, and for h burying-placej hereinbefore disposed of’* to another ptu'- 


d j Clift --of: .Partieiilar Residue of Lauds , 5 — A 
married woman, having a, power of iippoiiO inmu 
imilcr her marriage- settlement over cstarc- A. and 
B., appointed by will, in Sepioanhe!', iMt'., es:;it<> 
A. to her husband in fee ; and all uthcr f la- horo- 

11,-, I 

Itv 


|oi* theiTi, and .for no other use Held, first, ; codicils to her wi.lL she revoked the apiHmUiiu'iu 
that this was a present- gift to charitable of estate x\. to her imsband. and ga,ve him Gm 
piirpoees, and not merely a gift eoatiagentl same estate for life, with remainder to iru>ti:u-? to 
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sell and pay certain legacies, and pay the residue 
to charities : — Held, that the devise of “ all other 
the hereditaments,” &c., by the will was not 
residuary, hut specific ; and that the void gifts 
to the charities did not pass by it, but lapsed as 
unap pointed. BmmiLS Trusts^ In re, 1 K. &; J. 
522 ; 8 W. B. 542. 

A testatrix gave certain lands in the parish of 
II. to A.. B., and C., as joint tenants in fee, aii<l 
devised to the plaintiff “ the rest of my freehold 
hereditaments in the parish of H., and all my free- 
hold, lieretlitaments in the parishes of,” &;c. The 
tlevise to A., B., and C., having been declared 
void, as made on a secret trust for a charity : — 
Held, that the lands comprised in that devise did 
not pass under the gift of “ the rest of 1113' free- 
hold hereditaments in the parish of H.,"’ but 
were undisposed of- v. Jcni/ujff, 40 ' 

L. J., Ch. 348 : L. H. 0 Ch.'333 ; 24 L. T. 043 ; I 
575. ' . 

TJnenrolled Deed.] — Real estate was by deed 
expi-essed to be conve3''ed to tiiistees upon 
charitable trusts. The deed was not enrolled, 
and the grantor died within a year after the 
execution of the deed. On Jiis death the trustees 


f stat. 9 Geo. 2, c. 33, fell into the general rest hie. 
I Page V. Lea 2)rti(f well, 18 A\*s. 4r>3. 

Inien there is a clear intention to give to 
charitable purposes, and the gift is irnmefJiaUg 
there is no resulting trust for tiie next *3' kiin 
although the particular ap]*iicatioii of the nmd 
directed b^’ the will would not of Hcee^'-iO' luke 
effect within anj' assignable limit nf limc. and 
could never take effect at all except uyon the 
j occurrence of uncertain and eonringaiu evtau.s. 

I But if the gift to charity is couditiimuL and the 
' condition is so ivmole an<l indciinite as tet tnui'- 
gross the rules of hiw agaiiisr p-erpetuliie-. lie 
gift fails ab initio. Clin iiuwrltnjhe v, PriH‘kdt„ 
21 \V. lb 299. 

Leaseholds." — A ka'>ehohl h*aiMe the IhoucM 
of whieli, being to a chai'iiy. fa:]", [>roses under 
a general dkjaisitiou of tiie residue, and tloc" nut 
belong to the next of kin as uiurd] ost^i 
Shiuilry v. JJnl’rr, 4 Vos. 732. 

Particular and 6reneral Residue.] — A. tesrarfii* 
gave a fnntl to parrienlar Irnsrees ups.m rrusT 
invest <.>u freehold mortgage enoiigls to jnxwide 
for certain aniiuiries. aiid gave The residue of 


named in the deed entered into possession, and that fund t(^ his nephew. J. A, l‘he will con- 

applied the rents and profits according to the tained a general resitiuaiy be piest. SfunoMfibe 

trusts of the deed Held, that the deetl was not gifts of annuities, beine ehariiai>!e, were void : 
voidable only, but was absolutely void under Held, that J. A, took the whole of th<‘ pjartlctdar 
9 Geo. 2, e. Sii, s. 3, and was not valid as con- residue. Aden v. ITku/. 43 j.. J.. Gh. 73.5 ? 31 
veying the legal estate, and void only as creating L. T, 293 : 22 W. li. 89.3. 

charitable trusts, Cli'i/rtltw Y. AIartin, L. J.,, Testatrix, after giving eertain logaeie", bo- 
Ch. 58{-) ; 42 Oh. D. 312; • 61 L. T. 113; 3v queathed -all her moneys, seen rid irs for iiumoy. 
W. lb 682. moneys secured on Tuortgago, railway srueks ;na I 

i shares, moneys to be prodih;ed from >ale * if any 

Title by Possession— - One of Several ' property at 8. or Ih to whiek sir,.* wa> mrah. ^ a 

Trustees Barred.,] — T.lie trustees of the deed, < all moneys to whicli >he wa^ emith-d ra-ha* ihj. 
having been in possession more than twelve years ; will of her late grandfather, and a:>r. all !:rr 
prior to the commencement of an action against , moneys securedi upon atiy ^e^*u:•;iia" m uv.y 
them by pei'sons clainnng under the grantor : — way or manner Imw-Mert-i' '* n* \:\*-n 

Held, that the action was barred by the statute ' trust, after imymem of lior hgucic*" mal sief/.", 
of limitations. The fact that one of the trustees i to invest and' ])ay tin- inv.mi.' .V. :dr b:V. and 
was the general devisee and legatee of the grantoiy after her ileeease to nay da a a 
did not defeat their title, as the trustees couhl nor ■ cli.aritable Ifgaey, and a." in rh" re-^itba* ik-.'v. >b 
be held mere licensees of the devisee and legatee upon eertatu u-ast.-". bi b.vnnr nf i ,.5 j'mof.Tg ^ 
Ih. * The will eontahied a geiiteul osidaafy bt ijiKKi, 

ill favour Cif A. d'lte eharba ok* \wi'' liar- 

Failure of Objects of Society — Undisposed of | ukdly invalid under tb*' "U-rnn- rn< ■' i '.;a.n ; 
Fund — Bona Vacantia.] — A society formed for' — Held, dial the pi'rdoii nf ^ :ok wlik’h 

the sole purpose of raising, by the subscriptions ' failed pa^^t'd to On e.okrVm’ p. - 

of its members, and the .tines and forfeitures ■ tieuiar^ a ifr of iv'^idae, mat ;mt A. n:mk-r*:be 


imposed by its rules, a fund to provitle annuities 
for the widows of deceased inembers of the 
society, and subsequently brought under die 
provisions of the Friendly Societies Act, ]82‘9 
(10 Geo. 4, ,c. 56), is not a charity, and its funds 
cannot on the failure of the objects of the society 
be administered cy pres. Cminueh v. Illwanlk 
65 L. J., Oh. 801 ; [1896] 2 Cii. 079 ; 75 L. lb 

d'.'vv; 122 p45 W. lb 99—0. A. 

The members of such a .society are not in the 
' ' position of cestuis que trust as regards the society, 

. , but are persons who have entered into a contract 
~ with the society that on their making certain 
payments their widows should receive certain 
- ' beaeffts out of the funds of the society, anti that 
’ ■ k b^g the ohiy destination of the funds of the 
. ] ^ ' mbMy, tbere cannot, oh the failure of tbe- objects 
- ' ' ^ ^uy resulting trust of the fumls 

' k ;Un^2tpended iu favour of the reprasen- 

‘ members, and such funds 

ib brbvlix as bona vacantia* Jk 


general rush liiarv gift. ClnmyaCi \\ Caen, H 
L J.. rh. 268: ’ll Hi. IK 9*19; 9* L. Ik 'jsp; 

27 5V. U. 39a 

Pier Bonds.]*— laro iliaii ilfiei-n yt.ar" bi'ldfe 
his death, a te.^tab'ir pui’eliaHd nve St*u!hani|>T*4i 
Pier Bonds for 5bo/, uab. tuiving, bi*ibn' iln- 
purcliase. ittld die phuiU'if tluif be b.ui lef? her 
by his will mure than her ennbk iai’ 

to subscribe to nmie rluu'irfs. and. siuei 
after the pureluise. that hv' Inm invested tiie 
I.OuOb on the pier l,»ouds in lie.r and hh 
name, but did not imnnlon any iru'i *.>i’ pnipe^NC. 
He privately a|iplied. d,ic interesi in snbM'iifiing 
to certain churl ues : atifl, foarteen years 
the purcliase, inenflonfil In sevenit 
'Chariti'es '.to pvlddi he whlied In-T 6s apiily titc? 
.mterest, but said he dikl iKomd Imid her . 
by any legal doeumt'nf. tliat no valid 

trast was crinderi. am.! no residfhig trust, hat 
that the sister was eiiiiileil iii tlir fuinh 
¥, Swr/'k, I Glib 360 ; 29 I,. J., Ck IIH ; $ .liir. 
(«.) 62; I L. %\ mi ; 8 mh lb 171 v . ■ 
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ttrusts for Masses for tlie Bead,] — Trusts de- 
clarer! for certain Eoman Catholic chapels, for 
saying masses and requiems for the soul of the 
donor ant] for other souls, and for the souls of 
the poor dead,” and for other purposes : — Hold, 
that the gift for masses, &;c., for the dead was 
superstitions and void ; that the pious uses could 
not, as religious uses, be separated from the 
others, anti were therefore also barl ; and that 
the words ” pious uses ’* could not be construed 
charitable uses ; conscqueiithq the property 
given to these uses went to the residuary lega- 
tees of the donor. Ifeath v. Chapman^ 2 Drew. 
417 : 2:1 L. J., Ch. 947 : 2 E(i. R. 12(54 2 W. R. 
649. 

Bequest to Trustees in Event of Charitable 
Bequests being Toicl.] — A bequest of personal 
estate ‘-to be ap])i’opi'iated for the pious and 
benevolent uses and pitrposes” of a charitable 
association, tlie objects of which included the 
purchase of and erection upon land, and also 
other purposes not wdthin the stat. 9 Geo. 2, 
c. S6. held to be valid, but that aiiy ap[n-o})ria- 
tion of the finnl towards purchasing more land 
would be an illegal application of the bequest. 
Testator, by a codicil, declared that in case any 
of the (iharitable bequests in his will should be 
mcutuible of taking effect, he gave all such 
moneys, Ac., to four legatees absolutely, free 
from any trust or conditions Avhatever. These i 
four legatees were the trustees named in the | 
will of the charitable bequests : — Held, that in 
the event of the cluiritable bequests being void, 
the four legatees were entitled, and not the 
next of kin of the testator. Carter v. Grerr, 

5 Vr. R. SoO. 

After giving charitable legacies by her will, a 
testatrix, b}’ cotlicil, declared that if any of them 
should fail, by luason of any part of her estate 
being of .such a nature as could not legally be 
marie applicable to charitable purposes, she gave 
such part to A, an<l Ih, for their absolute use and 
benefit, having full coidideiice that they would 
<lesire to carry out her intentions, but she de- 
clared tlnit that should not have the etiect of 
imp<»sing a trust upon them, or in any manner 
qualify their interest in the beijuest: — Held, that 
A. and B. took benetic'ially, and not as trustees 
for the next of kin. Cairood v. 71iomp.soji^ 1 Sin. 
A G. 409 : 22 L. J., Ch. 83o ; 17 Jur. 798. 

A testatrix gave charitable legacies, and the 
resiiliie to her sister, who survived her. and also 
made several bequests to chailties : — Held, that 
the impure pers<.>nalty, which the sister took 
under tlie former will, ainl kept unconverted 
until her <leath, was not to be treated as coii- 
verre<l for the purpo^o of iIk; charitable legacies 
in her own will. Jh. 

Bequest as Trustee iu Ms Discretion should 
Approve.] — Bccjuest in trust for such objects of 
benevohmee and liberality ns trustee in his own 
discretion should most apju’ove, cannot be su|>- 
pcated as a eharitabh‘ legacy, and is therefore 
a trust for tlie next of kin. Martre v. JDarhuw 
{Bishop'), 10 Ves. 7j22. And see Ai^ton v. Wood, 
L. R, 6 Eq. 419. 

Surplus and Increased EevenueJ] , — See 
Chaeity. 

When Trusts for Comversioa.] — See Con- 

vaasiON. 


c. iEenewal of Deases. 

By Settlor.] — A., possessed of a clmttei inturest 
for an micxpired term of years iti ceilaiu pre- 
mises, assigned the same to trustees under his 
marriage settlement. He afterwards obtained, 
in pursuance of a co%’enant in the original Iounc, 
a renewal lease to himself of the same promises 
for a longer term of years. Having become a 
bankrupt, his assignees claimed to be entitled lo 
sell the premises and all interest therein granted 
by the renewal lease for the benetit ef the bank- 
rupt’s estate : — Held, that the tj'ustees of the 
settlement were entitled to the benetit of the 
additional term granted by the naiewal lease 
subject to the life estate of x\. under the settle- 
ment (which, subject to the ci'inrge of a sum of 
money received from his wife on irmrriage). was 
ordered to be sold for the beneht of his ercf liters. 
Held, also, that the premises comprisrxl in the 
renewal lease in addition to those devRed }>r tlie 
original lease should enure to the trusts of the 
settlement, Ander,wnls Edidc, In re, 18 W. R. 

' 248 (Ir). 

By Co-Lessees.] — Three lessees of a cliurch 
lease ; one rencM's in his own name ; it shall be 
a trust for all. Palmer v. Yotuaj. 1 Tern. 376, 

Tartie.s interested, jointly with others, in a 
lease, cannot take to themselves the benefit of a 
renewal to the exclusion of the others so jointly 
intci’csted with them. Cleijg v. Flshnlrli, i Mac. 
A G. 294 ; 1 Hall A Tw. 396 : 19 L. J.. Ch. 49 ; 13 
Jur. 993. 

By Partners — By One Partner in His Own 
Hame.] — Lease of premises wiiero a pan ]iorshi[) 
trade tvas carried on, renewed by one partner in 
his own name clandestinely, is a ti'ust for the 
partnershi[>. to be accounted for as joint ])ro- 
pertv. Feathcrdonhantjlf v. Fenalrh, 17 Ves. 
298lnR. R. 77. 

Private Advantage to Partner Negotia- 
ting Lease,] — A per.son employ<,?d on behalf ot 
himself and his co-partners, in nogotfaiing^ the 
term of a lease, is not entitled to stipulate 
clandestinely with the lessors for any inivjite 
advantage to himself ; wiiere, therefonp a sum of 
I2,OOOZ. w-Ms paid iu pursuance of such a. stii)ul,a- 
tioii, the party receiving it was <leclaretl to hold 
it in trust for the partnersViip. lief ore the trans- 
action ^Yas discovered, one of the partners with- 
drew, and subsequently another partnei’ assigned 
a share in the stock. ami in his ju'oporiion of this 
claim, to persons then admitted into the concern: 
— Held, that the retired, the continuing, and the 
new’ pai'tners w’ero properly joiiuG asco-piaintiifs 
in a suit to have the trust declared. Faa'rett v, 
Wh itelioaee, 1 Russ. A 132 : 4 1^ J. (o.s.) Ch. 
64 ; 8 L. J. (O.S.) Ch,. oO : 27 R. 11. 26b. 

Partnership at Will of Mines-— Renewal 

by Some of the Partners — Laches. 
persons were engaged as partners in working oo;i I 
mines. The partnership w‘as at wiil. 'I’lie mines 
were worke<l by some of the part ?ierh, wlu), iK-ibro 
the expiration of the last; leas(% agreed aninng 
themselves to conduct the whole fur their own 
benetit. They thereupon gave luiiice in tUouHicr 
partners to dissolve the pminer.siiip, and emeo.H 
into «an agreement with the landlord for rmu.nval 
to themseives only. They gave public uc.n'cc of 
the sale by auction ofrfie plant ativl steiek. and in- 
formed the other partners that thc\ riugb,t hid. and 
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that they themselves intended to do so, and told 
them that the landlord had agreed to a renewal. 
Accounts were made up, and such of the ex- 
chided partners as assented and executed releases 
were paid their shares, but others refused their 
asscut, and claimed the benefit of the renewed 
lease, besides their shares of the partnership 
assets. The new lease was granted in 184-6, and 
in 1 855 some of the excluded partners tiled a bill 
to have the benefit of the renewed lease, and an 
account of the profi IS of the old and new })art- 
nersliip :--He]d, that the renewal was a con- 
structive trust for the benefit of all the partners, 
but That these excluded partners, having taken 
no active steps for such a length of time to assert 
their rigiits, could not have relief, for that mere 
W’ords were not sufficient without active proceed- 
ings. Clegq v. Eihiwndxon^ 8 De Cl. M. A Cl. 787 ; 
26 L. J., Ch. 673 ; 3 Jur. (K.S.) 21)9. 

Agreement for Division of Partnership 

Effects — Injunction.] — In 1853, articles of part- 
nership wnre entered into between the plaintiff 
and J. H., whereby, after reciting the partnership 
previously existing, ajid that the effects consisted 
of a leasehold dwelling-house, workshop, and 
land at K., and that the plaintiff and J. Ji. were 
jointly entitled to another dwelling-house at 
il. A., it was agreed that J. H. should stand 
possessetl of the property at K., as to the dwell- 
ing-house and oiie-half of the land, for his own 
ahsulute use and benefit, and as to the workshop 
and other part of the land, in trust to assign the 
same to the plaintiff ; that the property at M. A. 
should be assigned to the plaintiff , and that when 
an<l so soon as the plaintiff’ and J. H. should erect 
a dwelling-house at M. A. of equal value with the 
dwelling-iiouse at IS!., the same should bo assigned 
to the plaintiff, who should thereupon re-assign 
the workshop to 4 . H. It was also agreed tliai 
an equal division should be made of the partner- 
ship effects, and that neither of the partners 
should apply any part of the co-pa itnership 
mone.vs or effects for his own private use until 
such divisions jis aforesaid. A renewed lease of 
the property at N. was afterwards obtained from 
the lessor by J. IT. to himself alone. The part- 
nership continued for some time, but no assign- 
ment was made, nor was any dwelling-house 
built, as contemplated by the agreement of 1853. 
J. H. afterwards assigned to d. 31. the dwelling- i 
house and half of the land at K,. of which the 
plaintiff was then in possession, and G, 31. cum- ' 
menced proceedings by ejectment in the county 
court against the plaintiff, in order to obtain 
possession of the premises. On a bill filed by the , 
plaintiff against J. H. and G. 31., praying for a ' 
partnership account, and for an injuction against i 
•G. 31. : — Held, that, from the circumstances ; 
which had arisen, J. H. was not entitled to holt! ' 
the dwelling-house and half of the land at N. in * 
severalty, but that the plaintiff had sufficient in- ; 
terest in the property to maintain his right to an j 
injunction against G, M,, J* H.’s assignee, from : 
bringing ejectment ; and an injitnction was ' 
granted accordingly. IlatoMm lluwklns, 4 
liw. (m,)4044. 

# Eepreaentative of Deceased 
jf W!l[f ' partnership property consists in 

of a de- 
surviving partner 
theleasct he 
Iwefit of the 
tede is 


one of a speculative chainoter. re([rari 2 ng outlay, 
with an uncertain return, then, if the surviving 
partner continues the tratlo in bis own name and 
renews the lease, the couat will not consider that 
the representative of the deceased partner has 
an.y interest unless lie contributes a due pru]jor- 
tion of capital- v. JlaH, 2 l>e th A 4. 

173: 27 L. J., Ch. 349: 4 Jiir. (X.s.-) 191 : 6 
YC. E. 3.78. 

A. and B. were partners in lead mines held 
under a lease, which expired in 1M.7 : after 
that time they coiitiimed to woik the mines 
as tenants from year to year, until the death of 
A. in 1817, when B. worked them, so far only 
as was necessary to keep the mines in operatiuii, 
until 187)0. In that year he received notice 
to quit, hut before the expiration rif sucit notice 
he obtained an agreement for a new least', on 
the iniderstanding’ tliat he wmikl employ a 
larger amount of cajiital in working the mines. 
He continued to work the mines under the new 
lease until 18.33, wlien he died intestate. On 
a bill filed by tlie assignee nf C., who was 
entitled under the will of A. t<t an annuity 
i charged on the testator’s interest in t he mines, 

I j>g.inist I)., the legal personai represtmtative of 
both A. and B.. claiming that the estate of the 
testator had an intei'esr in tlie mines after in’s 
death: — Held, that the testator's iureresr did 
not cease on his dieath. but continued in the 
partnership for the benefit of the e'-:tn{e. Jh. 

A deceased lautner. having cnntraetid in 
his own name for a, lease of tlie pi'Cinises to 
empUyed in the partnership trade, the eourt 
refused to resrrain tlie landlord from eraming 
a lease to his rei)r(‘seataT!ve-', bur rt-itradmHff 
the ]'e}>resentntives frrmi dn'sposjng of the lease 
when grair ted. c.xcepr iVu' i.artnersliip pinpt.'.es. 
and with the assent of tlie siu‘viv:ng partn* r. 
Alder v. Foeraeve. 3 Swanst. Ic’u : 19 11. U. 2,3th ' 

By Tenant for life— Crown Lease." — Tenant 
for life, under the sett lemem Mf a Tniwn ie.aso. 
gets a renewal in re\‘ersii»iK it shall go to ihu 
uses of the soTUemeut. 77 .< 0 /' v. 

Am b., 668. 

Tenant for life, with remaindtu’' over, i»i’ a 
Crown lease for ca-ais applie- for a fanlim* ; 
term ; a powerful opponent apphes for a grant, 
the tenant for life gives u]) her puviensions ft»r 
a sum of rnonoY : tlie money shao he -eitlotl to 
the same uses us tho esTaie was. fheen v. 
TI3Y//nw.v. Amb. 731. 

Leasehold Estates Held under Duchy of 

Cornwall.] — One btqueaihs sevf-ral leuM'liohl 
estates, hdd for years under Ha* Omdiy t»f 
Coriswall. to Ids wife, during so nainy u/a^'^ of 
the term as she may live, and ader her dsrCiUHe, 
if tlie terms vL the si^veral iea'-*^s fjo ti)cn -.n 
being, unto aiui uniong"?, iXc. Tiu' uife got an 
additional tern !, and : — Held, it shail mu 1 h* for 
her own benefit, but should en to the us!> of ihe 
will. JRuiee V. Clu'vlnrfrr. Amb. 715. 

Lease Suffered tc Expire, j—4V hen aimiml 

for life of leaschohls. under a iiuuriage settle- 
ment, siiffemi the louse to expire, and obtained 
another lease, and died, it was hi Id ilmf the 
renewed lease niufit be Indil upon the trusts of 
the settlement, and not t'liiire for the benefit of 
his represcmlatives. Plekethiq \\ Vm&im. I 
Bro. 0,0. 197* 

— Eeaewable LeawlaMs hy 
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tered Deed.] — If a man lias a limited interest in a Surrender of Old Lease.] — A teuant for 

term and settles it to a certain, use, and then gets life of a leasehold .mtcrest, the sfiljject of settle- 
a new and extended term substituted for it. he ment, surrendering the lease, and taking a, new 
cannot, by doing, avoid the previous settle- one for his own beneiit, is a trustee for those 
ment. In ISoO a settlement of certain property entitled to estate in reiuamder under the setrle- 
held nndei’ renewable leases was made in favour ment; and an accumulation of rent: from the 
of A, In 1831. A., lieing about to marry, made death of the tenant for life to the expii’atinn of 
a settlement ni his pi“ 0 [)ert.y to the uses of the the new lease, belongs not to his tlevisee, but to 
marriage. The deed of 1830 was not registered the person next entitled under the settlement, 
under the Irish Eegistration Act (0 Anne, c. 2). M/ir v. Dolphin, 2 Ball A: B. 290 ; 12 U. 1{. 9d. 
The sottieinont of 1831 was registered. In 1840 

A., being in actual ]3(rssession, sold to B., and B.. Tenant for Life with Power of Appoint- 

who had nt.t a^dunl notice ^ of the settlement of ment.] — Kenew'al of a college lease by tenant for 
1831, entered into ])Ossession, and made altera- life, with a power of appointment, in her own 
tions in the ](remises. After the death of A., name and at her expense, has not the effect of an 
his K>n. who was entitlexl mnler the settlement appointment in her own favour; and, therefore, 
of 1831, tiled a .Dill against B. to set aside the by the death of the appointee in the life of the 
sale, for an account, and for waste : — Held, that it tenant, there will be a resulting trust by lapse 
was not necessiry to register tlic deed of 1S3(), for the reprC'sentative of the author of the 
that tlie registered settlement of 1831 prevailed power. Broolimtui v. Tlalotf, 2 V. A B. 45 ; 13 
against tlje bona lide })urchasc of B., and that K. K. 9. 

the court below had jjvoperly declared him to stand A., under a voluntary settlement, of which it 
possossfpl th t he k‘a>es as a trustee for the parties did not ap[)ear that she had notice, ^vas entitled 
liencHciaily interested inuler that settlement, to certain leaseholds held for lives for her life, 
bur held also, that he was entitled to indemnity j with remainder to F>. Under a subsequent 
against tlie covenants in the leases which he ■' voluntary settlement she took a life interest in 
was thu> (ieclared to hold as trustee; that an i the same leaseholds, with an absolute power of 
inquiry ought to be made as to alleged improve- ■ a})pointment over the residue of the leasehold 
mcnt.‘*> and a-^ to alleged waiste : and that he was l interest. "While in possession of the property, 
entnlcil to lie allciwcd the lienetits of those I she took a renewed lease of it, and died, having 
improvciiicnK : and that, being a bona tide ! ai>]X)intcd all her interest to C. : — Held, that 
purclui^er. witliout misconduct, he ought not to j the renewal enured to the beneiit of B. v. 

Ijc diargetl with <*osts. J/ill v. UHL 3 H. L. j 7Az/Zr//, 2 Y. A 0. C. C. 219. 

Bas. 828. ,.8. in court below, nom. Hill v. j 

d/>//. 12 Ir, Eq. K, No Obligation to Eenew — Provision that 

, Particular Renewal should Enure to Benefit of 
— Lessee Suffered to be Ejected by Land- Trust.] — Where the tenant for life (d’ jeasehokls 
lord.] — A icasohold interest was subject to the in sottlemenT, being under no obligation to 
iru^?'- of a sot kit •inont under whicb A. was tenant renew, obtains an extension of the term, he is 

fop lift*, with a Icadng power. A, made a lease of ; a trustee for those claiming under the settie- 

ihe pj'cjni''er' ic B.. and at the same time entere<l ' menr : and the fact of the settlement containing* 
itito an agrcctiund: with B. to soli to him the • a special provision that a particular renewal 
absoluic ,»i Tlie leasehold, and to make i shall enure to the beneiit of the trust, does not 



tiih.' i\i a future periodj. The agreement con- ! }>revent the application d this general rule, 
tained n.tficc of rhe senicment. 1*. assigned the | Tannrr w Mwortluj, 4 Beav. 487 ; 5 Jur. 1099, 
undci'lcase and i!ie benefit of the ag-reemeut to', 

C., wiio <'no,-rcd into ] k • s.scssioi i, and pahl the Lease Renewed in Pursuance of Covenant 

lii'iidi n tn the Imulhu’d. He subsequently | but not Assigned.] — A., on The mniTinge of B. 
entiU’O'l intM an arratigummit with the lamllord j his son, settles a ]e"ase on B. for life, to the wifti 
for a rcd.UiC Uiii of rlu* head rent, to carry out ! for life, and then to the issue of the marriage ; 
wlncii be suffered the lessee to be evicted by 1 and B. covenants from time to time to I'cncw 
ejcctuicnk', and. tui.k a new lea<c from tin.* lam 1- 1 rhe lease and assign it on tlio same trusts. B. 
lord, ro tile r-ilucctl real Held, that the now | renews the lea^e, but does tuff asMgn it, and dies 
Ica-* a graft, and bound by ihe Jrust.s of the 1 indebted. This lease is bound by the marriage 
s*u'! Icue-nn SU'tifton v. Mifrphtj, Ir. Ih 1 Eq. ; articles, tmd is not assets for the payment of 
315: 15 W. T. 1125. ; debts. Dh'ioman w Dlowuia o,2 Venn 28th 


Leaseholds for Years Determinable upon Tenant for Life of Dnder-Iease Purchasing 

Lives.]* Ik« of leasihiohl.s for years de- Interest of Immediate Lessor.] — if a tenant foi 

tcrinhmihi' opnti hws, h»r life, with remainder life rff an uiulcr-lcase for eidVa-frn years, grant cii 
ever, be- iiV, ihc residue of the testators term Jjy a person who himself holds the prciuisi's s( Min ■ 
and m cvime s herein at his tioeease. The ; derlet along with other property under a lease foi 

tiwni r^piiid in fin. life of ih«e Testator, who ; twenty -one years, purchases the inrm'csl of hi' 
eimtifua^d lu h.nKI, and paal half a year s rent i ion uediatc lessor, aiul obtains from the superioi 
bebuv hi" de.dli {H teiKHit by the year; upon lessor a renewal of the lease tliu> p)U]’cliasr'<l 
-the gt'iieral worrls iiurcsirafncxi, 'Com\ni«mg the the renewed lease Is. subject, so far as regard 
intfMv^r from year to year, and rhe Intuiition the premises which were comprised in rh 
upoii the whole will and subsequent - lease under-leases to the same trusts, as w<!uld hav 
obtiiiiiiHl by the cxecnitrk, the wuhny and-tt^nant affected the imder-lease if it lead not ^ bee: 
lor lil'i; nmler tiw will was held sul^ect ter the .merged or had nor. expired !>y die (‘I'iiuxii'ti c 
iwes of llic wOh the ttsidue of the term at time. The same rule, holds, though ilu' lea mi 
I da death, if anv, however short, would have the time of tlie purchase was vested in a u'usf* 
km Jww 1^1 236'; 8 li II. irK upon trusts, under winch hecmddjio! Itav 

V, granted a renewal of the tmder-lcast*, au 
TTl ' ' . ' ' 1 though the tenant for life out livid by iweui: 


1 





five years the time at which the tmder-lease — xeaaoiw ^ 

would luiTe expired by effluxion, of time. Qtd The doctrine that a vone\yal ot leaseholds by a 

iVbuis V. Cr'uiain^f^, 3 Buss. 241 : 27 B. E. 78. tenant for life emu-es tor the beueht of the le- 
A., being tenant for Kfe of a leasehold for mamderninn applies efixially to a 
yeai-s, with remainder to B., after devising one reyersiom r 

estate to B. in tail, bequeathed to him the 29 Ch. D. bj3 ; oS L. T. 40.3 , .13 \\ . B. 80.. 

leasehold durine: his life, with Temamder over, C. A. ^ i 

and irave him "all the residue of his real and By his will, J. L., the lessee of certain lease- 
personal property. B. took possession of the holds (not renewahle), gave the same' to hi^ 

residuary estate ; suffered a recovery of the brother for life, with reinaindei- to L. J. 1^- 

lands devised to him in tail; acted as the life, with remainder for the T-’V"'-’"' 
absolute owner of the leasehold estate ; and out- children of E. J. L. During the hte ot tin ht.yt 
lived the terra for which the lease was granted, tenant for liie, E. J. L. purchased the reveision 
havin.^ previously acquired a new interest in expectant on the dotermimatinn ot the lease. On 
the demised premises Held, that B. elected a summons taken out in those circumstances to 
to take umlor the will, and was bound to ascertain whether the puroha.serw;is a rriistefti.r 
»ive efieot to the devise of the leasehold in the remaindermen Held, that, there being no 
favour of the remainderman. Ib. case in which the doctrine of v. Sindjord 

(infra) had been applied tr> leuschohls not voiicw- 

Tenant for Life of Lease for Lives.] — A able by contract or custom, the purcha'^er was 

renewal taken by tenant for life of a lease for not a trustee for tjie remaindermen. ZiuujfoH v. 
lives, is a trust for the benetit of those in re- 76 L. T. 7i0. 

mainder, and a line levied by the heir of such , ^ .r- 

tenant for life keeping possession of the title Leaseholds for Lives subject to Charges, j 

deeds, will not bar those in remainder, nor will — A. was beneficially entitlwl for his life to re- 
anv lencdli of time during such a suppression of ncwable leaseholds for three lives held on trust to 
deeds. ^'Boicle^i v. Stnoaii, 1 Sch. &; Lef. 201). renew, and subject to certain charges. All the 
Land.s, held under a lease for lives, having cestuis qne vie had <iiod. It being thsputed 
been devised to Mary for life, and, after her whether the right to renew was k»st, the rever- 
death, to Thomas absolutely, they joined in sioners granted a lease to A. fur three new lives, 
siuTenderim^ the lease, and procured a new one without prejudice to the disputetl question. A. 
for lives to "themselves and their heirs as joint subsequently bought the reversion Held that 
tenants. Thomas devised the lands, but Mary the fee became subject to the charges. Tfumppr 
cnrvivpd him nnd devised them: — Held, that v. T)*umpvi\ -^"1 L. J.. Ch. 641 ; L. K. 8 (.'h. 876 ; 
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the reversion of one to whom it had been con- 
veyed by the college under an act of parliament : 
— Held, that the renewed lease was taken subject 
to the trusts of the will, and those in remainder 
to contribute to the fine paid the widow in 
proportions to be settled by the master : — Held, 
that the purchase of the reversion, not from the 
college, but from the person to whom it had been 
conveyed by the college, was not, under the cir- 
cumstances, to be taken subject to the trusts of 
the will. Band all v. ^ 3 Mcr. li)0 ; 17 E. 

Ik T)!;. And see Hard man x. id, 847 ; 

and Aberdeen Town Connril x. Aberdeen 
Univensifij, 2 App. Cas. 544 — FL Ij. (Sc.) 

Eenewal becoming Impossible —Purchase 

of Eeversion by Assignee of Tenant for Life, 1 — 

A leasehold for lives was devised by a testator 
who died in 1820 to trustees, on trust for a 
tenant for life and other persons in remainder, 
the nltimate remainder in fee being given to tlie 
tenant for life. The first trust was to renew the 
lease from time to time, paying the necessary 
fines and expenses out of the rents, or raising 
them, by moi'tgage. In 1825. the trustees ob- 
tained a rene^ved lease for three lives, one of 
wliich was that of the tenant for life. In 1S55 
and 1850, resjicctiveiy, the other two lives 
dropped. In Octol)er. 187t>, the tenant for life 
contracted to sell all his interest in the ])roperty 
to lb, a, ml a conviwancc was executed in March, 
1870. In liecember. 187(>, the ecclesiastical 
commissioners, in wliom the reversion subject 
to the leasv!; was then vested, and who %vould not 
renew the lease, coinracteti to sell the reversion 
to lb. and in zVngust, 1870, they executed a 
conveyance to him, the conveyance being ex- 
piV'isly inaiie subject Id “such trusts, equities, 
c.Matc^. and Interests.*' as then affected the 
IcirnrhoKl iiuerost. hi Oime. 1878, the School 
board iVo' Lumitm. mu ler their statutory powers, 
took part of tlu.‘ property, and in Janu:iry. 1880, 
they paid the purehase-nioney <and compensation 
money inlx) cmirr. The legal estate in the lease 
wa^ oUt.-^tnudina’ in the representatives of the 
'hoi ^nrvivlmi' trusree of the will: — Held, that, 
irre''pi‘cti\ «4y of the form of the conveyance of 
ilm re\er-ion to IF, ii was. according to the 
ordinary dusOriae of a e<aivt of equity, irapos- 
slbie for him to pnr<*huse the reversion, otherwise 
tht'iu as a rru'iife for the persons interested in 
the lease umlm,* tlic tru'^ts of the will, and that, 
subject to Ills rigiit to bt.* recoupeil the purchase- 
money. he <u'dy entitled to an order for pay- 
ment of file imerol on the fund in court during 
the life of the teiumr for life under the will. 
Jf-n'iiman v. Jnheron (8 .Uer, 817') <listiiiguished. 
BanrifftfBn | Lord) 117//. In re, 58 h. d.. Oh. 
mi : 2h llh, b. 5hn ; 51 L. T. 87 ; 82 W. K. 714. 

By Hiislmati of Tenant for Life. ] — By a will, 
a reno\val.>Jc ItNise was rkwised to A. b>r life. 
iT?i»ahj.der To B, fur life, or so long as the 
Haiti lettsft .siifuild continue, remainder to 
trustees for sale and division of tlie pro- 
dnee atnmigst various persons. Cb, the husband 
of A., purclutsed the life interest of lb, and then 
obtniued n renewal of the lease to himself, -for 
three lives : and dkxL The pcrsonttl i^cpresentn- 
tive of lb vciiH held, by the coiirr,d-0 Ije ii trustee 
for those ciainliiig iindtt the will of the original 
lessee ; ami was decreaij to convey astheyshoidcT 
on payaient of their 'respective 
^portfoii-s of the expenses of the reaewal ; ■ but' 
the pTice given by v.’fo? the life interest/ of Tb 


was not allowed to be considered, as a port ion of 
those expenses, although B. was himself the last 
surviving cestui que vie of the original lease, and 
therefore was not likely to have renewed. 
Crkllmul v. Jjuxton^ 9 L. J. (OA.), Ch. 99. And 
see Parker v. Broohe, 9 Ves, 588 ; 7 R.. R. 29 IL 

Previously to marriage the fortune of the wife 
is so settled as, in the event of her surviving her 
husband, to belong to her absolutely, arul by 
other deeds of the same date, the husband makes 
a settlement of his property, under which certain 
interests are given to the wife ; he dies in her 
lifetime, having by his will ]>equeathed to her 
considerable benefits, which he directs shall be in 
satisfaction of all her claims or demands against 
his estate, or executors, under the settlement 
ma<le by him, or on any other account whatso- 
ever ; the acceptance of the benefit given to her 
by the will does not preclude the wife from 
claiming a leasehold, part of her own fortune, 
which the husband was bound, by deed settling 
her fortune, to renew in the name of trustees, 
and upon the trusts of that settlement, but 
which he had renewed in his own name. Cole- 
man V. Jones, 3 Russ. 312 ; fi L. J. (O.S.), Ch. 18. 

Duty of Tenant for Life to Eenew, and Appor- 
tionment and Contribution for Eenewed Fines.] 
—/She Estate. 

Eights as between Lessor and Lessee.] — See 
Landlord and Tenant, 

By Trustees.] — A. being possessed of a lease of 
a market, bequeathed it to B. in trust for an 
infant. B., before the expiration of the lease, 
a[>}>lied to the lessor for a renewal for tlie benefit 
of the infant. The lessor refused to grant such 
renewal, whereupon ?>. got a lease made to him- 
self : — Held, that B. was a trustee of the lease 
for tlie infant, and must assign the same to him, 
and account for the profits, but he was entitled 
to be intlemiiified from the covenants in the 
lease. Keerh x. Sandfo?‘d, Select Ca., Ch. 61 ; 2 
Eip Cas. Abr. 741, pi. 7, 

If trustees or mortgagee renew, the new lease 
is always subject to the trust and limitations of 
the old lease. Jknve x. Chieliestet\ Arnb, 719. 

The w'ord “ advantages ” is sufficient to take 
in all the benefits belonging to the trust of an 
estate for years, not to the }jrofits only, but the 
renewals which are consequential. Carte v. 
Carte, 3 Atk. 178. 

Renewal of a lease taken by a trustee, shall 
accrue to the benefit of the cestui que trust. 
(rrijjiii X. Orlffin^ i Sch. & Lef. 852; 9 R. E. 51, 

Trustee of a lease, renewing for his own benefit, 
is considered as still holding for his cestui epie 
trust, even where it is clear that the lessor would 
not have renewed for cestui que trust. FBgihbon 
V. Seanlan, 1 Dow, 269 — H. L. (Ir. ) 

Benewable leaseliokls having been devi.'^ed by 
testator upon trusts, one of the trustees obtained 
a renewal of the lease of tlie devised lauds, and 
a new lease of additional lands, in one lease, at a 
bulk rent:— Held, that, quoad the additional land, 
the renewal was not a graft iqion the old lease. 
AeJieson v. 17?.//*, 2 Con, & L. 2U8 ; 3 Dr. & War. 
512 . . 

In a suit against a trustee of a church I(‘asc, 
who had expended considerable sums in ubtaln- 
ing renewals and a perpetuity giMubaud^ had 
raarle an arrangement hn* the lumlia'C of tlu'* 
lands in consideration tfi' an annuity to the 
cestui que trust, under an award, in nbijiiuiug 
which there was some coucealmuut aiul which 



TRUST AND TT^TJHTEE—Classificatum of Trusts 

completed, though acted on for four - 1 during her vidiiitY, and died di 
-Held, that the new interest was a year ; the widow, having ranrrie 


was never 

tccn years . _ . , . 

graft, and the trustee bound to account for the 
entire period 


1. I'he cases where accounts against 
ire limited in point of time, and 
considered. Lotatt v. 12 Ir. 


Lotatt V. 12 Ir. 

Eq. R. 124! 

Purchase of [Reversion by Trustee of Term to 
Pay Debts.] — Trustee of term to pay debts pur- 
chased the inheritance from tenant for life ; 
and had it conveyed to him by fine and feoff- 
ment ; remainderman is not entitled to account 
of rents, exce))t from his entry to avoid the fine, 
and if lie neglects to claim for five years he is 
barred. Itcpiolds v. Jtmes^ 2 Sim. &; S. 20G. 

Duty of Trustee to Renew.] — See post, C. G. 
b. iv. 

Executors.] — If an executor renews a lease, 
he shall account for the new lease as well as the 
old one for the benefit of the creditors. Amm., 2 
Ca. Ch. 20S. 

An executor to a tenant by sufferance or at 
will obtaining a larger interest, is a trustee for 
the residuary legatee, like the case of general 
occupancy. Jameft v, Ueaii, 15 Ves. 2BG. 

A testatrix by will gave her executor all her 
interest in a farming lease upon trust to carry 
on the farm for the benefit of the plaintiff. 

The executor accordingly carried on the farm 
until the expiration of the lease, and then 
obtained a new lease. Under the circumstances, 
held by tlie court below that the defendant was 
a trustee for the plaintiff, and an account was 
ordered of all moneys expended or received by 
the defendant in caiuying on the farm. Upon 
appeal by the plaintiff against so much of the 
order as directed accounts : — Field, his having 
elected to claim the profits of the farm, he could 
not ]‘csist the taking of such an account. 

KeudiillY. 2 i)e Cl. F. k, J. 200 ; 2 L, T. 

700 : S W. R. 747. ‘ graft 

An executor, six years after the death of tlie lessee 
testator, surrendered a lease belonging to tlie p]-ocii 
testator, and took a renewed lease, including The y 
addiriniml pioperty, and at an increased rent, coiisu 
ill his own name. Fie afterwaids deposited the gagee 
lease as security for money advanced to him, 
which he applied to his own purp{)ses. O'lie 
renewed lease contained no mention of the 
surrender, and the mortgagee <lid not know v. Tvedennir 
that the borrower was an executor, or that he lu 1^22 a Icn'^o of iamis wa^ n-.-id-* he* rwinny- 
was not the beneficial owner of the lease. He one years. Tiie hniih v/m-uU erwar l-niuri jn-.d, 
did not, however, make any inquiry into the and a renewal was grant od O' ti mi ^ in 
title. An action was afterwards brought to }S.2\K In l.'tdo. by tlofd. reciting !«jisn of 
administer the testators estate, and a consent 1822 and tlie mortgage, hut tsi-i *h“ n ncsvnl, 
order was made for the sale of the leasehold the morlgagct^ cujivoyed the tied ail 

property, without prejudice to any right, the estate, title, interest, u-e. rru^t. pnqi aty. pron”-. 
mortgagee giving up the lease to facilitate the claim, eballetigt* and (Unnand. hoH^ a* l<vv .ttid In 
sale/ He claimed to be paid the amount due to equity therein, and also the nu-rtc.iev d* ht ?jn I 
him by the executor out of the proceeds of interest, to hold during ilie rtNfdu • nf n-rnt 
sale:”-Held, that the lease was in equity p.art granted by the lease of' I H22. Iduolccd 
of the testator’s estate, and that the equity of the covenants* against acts Iw the nuai-uuce. 
estate, being prior to the equity of the mortgagee, good title and further 'assurance :~.dkdd. 
must prevail against it. Mm'gmuin Pilh exceptions to the nnister’s repiui iff bad title, that 
L. J., Ch. 834 ; iSOh. It, 98; the Icgfd estate, under the I’euinva! of 1829, 
SQ W, R. 223-^^^- passed by the deed of w 

that the equitable mortgagee was 12 Ir. Eq. Ih 172. 

not injured by,: the order- to give up the 

not: thereby acquire Mortgagor dj— The ilcfciuijiiits, who were cn- 

the sale. Ik , titled to the equit.v cf riHlemiifwi of kwelioldg 
yeare to charged with a mendgage, attcmptefl to get ?i«l of 
and it % fraudulently incurring a foittiture, whlefe 
liKluced the lessor to take acivimtage pt 


Executor de sou tort.] — A bishorfs lease iv as 
granted, after the ex]>iration of a former one. at a 
less fine, because the lessee was son of the oh I 
tenant who died without assets to pay the fine : 
ntiother person was his administrator, but the 
son had made himself executor do son torr : the 
new lease was held a graft, and the lessee bound 
to renew to a sub-lessee, without contril'mtion. 
The sub-lessee, having been evicted on the ex- 
piration of the term granted by his lea<e. sued on 
a covenant to grant an a^lditioiial term ; bnr the 
term covenanted to be granted having nearly 
expired at the time of the decree, instead of a 
s[)ecific performance, an account in the nature of 
an inquiry quantum dainnificatus was directed. 

Hamlll, Beat. 544. 

Lease obtained by a person interfering with 
the assets, and compelling the sun'ender by 
executors of a leasehold interest. l)eqi.ioa tiled to 
minors, a Q:raft on the former lease sosiiiTenilercd, 
Jlidtany v. irdhm, 1 Ball A B.400 ; 12 R.R. HI. 


Mortgagee,]— A new lease obinined by a 
mortgagee of a leasehold interest wiio had heeri 
evicted for nonpayment of rent, raken :ifter t iie 
expiration of six and nine months, all* wed to the 
lessee ami mortgagee to redeem hy ;] (4eo. L r*. 2, 
s. 4, but in pursuance of a coniracr entered hire* 
ill the [leriod between, tlie six and nine imuirlis. 
if the jiarties iiitereste<l did uni iviheui, nru a 
1.1 the former lease, nor a rru-t for ihe 
he njoi'igagee nut being in :.'u-.se«i«<n nur 
ig the le;me lieiiind tlie U*m c of tin* 
ncipJes on v'hieii eourm of e»ini? y m*’ in 
’iiig renewed intere-^t-' ohinitieti by murt- 
trustees, dec., to be era ft s nm, liini tla* 
ge was procured eifh’-r liy i>-i‘ng in 
.>n, or, whtm out of it. i>y a con! rivam*)' to 
oust the lessee of the benefit of r<.'n<'We]. 
Tndefuurk. 1 Ihdl W B. 2fi t 12 IL 11. 1. 
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They aflcrvv.irJs obtained a new lease from him, 
which tiujy sold Hold, that the new lease was 
subject to the mortgage, notwithstanding the 15 

Ih \hct. c. 7(>, ss. 2, iO, and a decree was made 
for lEiyment by the defendants of the mortgage, 
with costs. Jlnijhes v. Iloiainl, 25 Beav. 575. 

A. being cniitletl to a leaseimld interest, in 
18 IT assigns the same, byway of mortgage, to.B. 
in 1821-, A. (A)L.ains from the landlord a lease of 
lives renewable for ever, in lieu of the former 
iiiLorc^t, and in 1855, deposits this new lease with 
ills solicitor in Eiigituid, to whom he was con- 
siderably imlebted' for costs at the time. By 
tin decree pronounced at tlie original hearing, 
the new lease was declaredto be a graft upon the 
I'th! one, and that tin mortgagee was entitled to 
the benciit of it Held, that the solicitor s lien 
upon the xiCvV lease could not prevail against 
the mortgagee. Smith v. Ck}i‘he-^tey, 2 Dr. «!i:; 
IVar. 303 j i Con, A L. 483 ; 4 Ir. h. 5S0. 

By Owner of Bsnt-charge.] — Renewal obtained 
by a party having a rent-charge on leasehold 
iiitcrest, cHcted for nonpayment of rent, is a 
trust for the original lessee, and a grant on the 
former lease. Fitzgerald v. Itilmford, 1 Ball &: 
B. 37, II. 

Assignee of Lease— Subject to Annuity.]— 
Wlicre a party is in p jsscsdoii of premises as the 
a-signee of *a lease, subject; to an, annuity, 
amongst other eliargcs. and. pending an evic- 
tion for non-payment of re.ir, enters into a new i 
agreetmau, whereby, subject to the right of 1 
ivdeinpt imi, lie is, in consideration of a sum of j 
750',, to get a loa>^e at a less rent, to commence ' 
from the tcrmiusition of the nine mouths allowed j 
Ibr redemption ; there though the ejectment pro- i 
ceolinc ha^ hciui perfected, and the eviction' 
;n*tua;ly Imd. yt i the new iutecot is a graft upon 
tlr* ibl, antl/je-' -cieh, subject to the annuity. 
ffaiii'r w /u'(ViO(>rg, I Or. A. War. 131 ; i Con. ts: L. 

4 h\ Hp lb 74. 

Whoever a lease iitis an tnrerest ilie 
renewal ; atni \Huai an additional term iia^ )»aen 
gr.mti'd thtMild term umv be said to lie siillin 
e.\ibleiiei». v. I/e//i", 2 Bail A B. 205 : 

12 TL IL 75. 

Tim nnuiiitT riglir of renewal is a part of his 
ipteresf, :n tiie li‘a-e. J!l 

To Bischiirga Tithes, j— A ie'^tatp»r,, being 

seisi'd in iVc of a ihrm hi tise parish of A., and 
bi'hig id, so p.Hwvwd of a lease hn’ lives of the 
re *!orlul 1 ittiiH of Uiai parish, devisi'tl thefanri 
fo Ids ijcpbews in tall male, ami the lease t4> las 
brother *1., Ids exeeutuis, adaniiilsrrators. and 
iis‘>igys, upon conddieni that iii>. .said brMrIiord,, 
Id^' cxeeiitrgs, aibiduLdralor-i. aiidas.si,gri-, ownm's 
or oceypter* of the said parseaiage, titbe-^, and 
premises, sliou It,!, at iul inmts after Ids decease, 
free and diHcharge his sdd hirmfrom all manimr 
id uTIich whlcti should bi? payable onl nf the 
mma in the said mvimr or iccnipier of ^the par* 
souage and fillies afoivsnid. snnivid tlm 
' ttiibilor, ami devised his In the kmt) to 

Jiift ffiitr tfotLH, who toidi sv-veral reriiHvals* ami lu 
- 17B2 aasigneil the existing lease fur si vtdtmbk 
€oiii!dersitioii t.c» A. IT, av it li Boiice of the iriwiM 
' of the will' that si fiaily' to' whom the 
' were.b«|iieiirhed by the will of A. B.* mel' 
' wlio imA n reiiewiil of the kw Iti I8l7*.h«dil the 
■ , feaewt h»m .Iiwiti the traiw of llic wil'h &nd 
lie tel nodltle ti> the ef tte 
: tlifttlhe' owner of the farm %%mm% 

foil, 'MV, .'a' 


bound to contribute to the renewal fines. IVebh 
V. Lufar, 2 Y. A 0. 247 ; 6 L. J., Ex. E p 42. 

Laases for Lives, oae to “Lessee and her 
Heirs’* and another to “Lessee and her Exe- 
cutors.”]— One lease for lives is to the “ lessee 
and her heirs,” and another to the “ lessee and 
her executors ; ” as to the eliccf in equity of 
a declaration of trust for A. simjfly, (iumre. Biu 
if the le,i3es were merely reiiewa is l)y ti guardian, 
the trust must follow the actual iiiterod of the 
infant ; viz. in one estate to the heir, in the 
other to the executor. Jflhirr v. Jfarewjod 
(LorF), IS Yes. 274. 

Ecclesiastical Leases.] — A., possessed of a 
church lease for three lives, devised it to trin- 
tees for certain purposes till his son. Ih, ^hu^ld 
attain twenty -one ; and when his said soJi should 
attain that age, he directed his trustees to >tand 
seised of it to the use of his said son, ami the 
heirs of his body ; and, by a codicil, he direct ed, 
that if his son, R., should die without issue, his 
son, P,, should inherit the estate in the same 
maiiner as R, was to inhexit it. R. being quasi 
tenant in tail, if he surrender Ids lease, aiul take 
a new one to himself and Ids heirs for three new 
lives, there is no equity on behalf P., to make 
B, or his devisees trustees of tlie new Ica^e for 
P. JJlahe v. JJhikr, 1 Cox, 25B ; 1 U. R. 35. 

In the case of le.xses from colleges and eccle- 
siastical bodies, if tlie lessee in tiio new lease 
takes in the right of him who ha I the old one, 
he must be subject to all the oquitv to which 
the original lessee was liable. FlicurtLs^ v, 
Zewir. 3 Atk. 538. 

By Husband of One of the Persons entitled.] 
— S. was entitled, with her brother and four 
sisters, to a lease fur thirty-on*.; years, as t>ne of 
tdie next of kin ti> her motht.r, one eg’ wh-.^se 
personal riqueseulal i ves she also wa-. ’rht‘ itind- 
iord m.adc a LeuNc for lis'ty-one yeirs. which was 
expressed to be mide in cou-^'.d naiicm of lire 
'-urjvndcr of the i'onuci 1cas^^ atid ds‘.«<crjb.‘d t la; 
lands as Lite In the posschsion of tin* mother. ami 
then in the possession if H,, ami one of her 
sistors. who was her <‘o-adiididsiraf rix. There 
was an indoixamaii on tlie leu’-'e, statin:,/ fb;d, it 
was maile in trust h.r her-e'.f atid lu r hrotirns 
' ami sisters. 8. tnarried, jind the landlord made a 
least*. ti> her hushami of the same lands for forty 
yours, to eunimetum after the. expiniiitm of the 
!lftv-one voxirs Held, that tint new lean* was u 
graft* Ji'Ailhkr v. Ifaidt. H Iv. Kq. Ik 25tl. 

^ Lessee of Way-leave at a Bent— Land and 
Bent sold Separately— -Agreement to put an 
End to Lease.]— Lands wen; subject p> a lease 
; of a way-leave at a cerraln rent for sixiy-ihri;e. 

years^ which the lessee had the* power id dcicr- 
ndidng. The lami and rent wtirc sold "•t'paratcT's 
. by nucthm in tw’«) lots, and were ptirchascd tw 
' uv« dilkrent persons. After some time, p«r- 
; elmser of the kmd eiueasi into an arrangement 
^ with the lessee? to put an end to the lease, and 
entered intcj u ddlerent oumjn ortler to diimd 
Abe rigid *'•£ the pitrehaser of tlm reiti :—HcU, 

. timt this \vii§ emit vary to equity, and the rvaht 
, c»t* the purelmser of therimi Wio- made g-ogl oiit 
! of ihn new contraet. v. rvs/ 

I (IMrguh}., 10 Beav, t I*» L.d,, riu bhq 12 
> tir* ' 

p- ■ 

i Jmalgasitat tad Declsx&tiot of Tnt^i fer 
i May, 1835, a lease the e -unn-rxi- 

15 
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ill December, 1SB3, and to continue for twenty- 
one years and thirty-three days) of certain lead 
mines in Yorkshire, was granted by the crown 
to four lessees, of whom F. M. was one. In 
June, 1848, F; M. conveyed and assigned to 
J. H., inter alia, the pronerty of which he was 
possessed for any term of years, (fee., upon the 
trusts mentioned; and in July, 1848, F. M. 
granted and assigned to J. H. all his personal 
estate, and the surplus, if any, which might ai'isc 
on the sale of his freehold and Icasehoki estates, 
upon trusts, after paying costs, <fec., for the 
benefit of ci’cditors, as therein mentioned. The 
])laintiifs, who were creditors of F. M., executed 
the tleed in 1849, but no other creditor executed 
the deed, until 18r)5. J. H. diti not dispose of 
F. M.’s share in the mines. In May, 1854. the 
crown granted a lease of the said lead mines to 
seven lessees (two of whom were F, M, and 
J. H.) for a term of twenty-one years, to com- 
mence on the 5th January, 1855. F. M. died 
intestate in August, 1854. G. B., in August, 
1848, recovered a judgment on two bonds 
against F. M., which was duly entered up ; and 
in July, 1848, J. G. and others also recovered 
judgment against F. M., which was duly entered 
up "in August following. Subsequently these 
judgments were assigned to J. B. S., and were 
duly registered in the county of York, and in the 
common pleas, which was afterwards renewed : 
— Held, that the plaintiffs had, by virtue of the 
assignment of June, 184-8, and of the declaration 
of trust of July, 1848, they having executed the 
latter deed in 1840, acquired a benelicial interest 
in the renewed lease. Laififpiorm v. Harland^ 2 
Jur. (x.S.) 872 ; 4 W. R. 696. 

Reversionary Lease.] — A. demises If.iids to B. 
for ninety-nine years; B. demises same to C., 
reserving a reversion of two years. C. demises 
the premises to occupying tenants, and after- 
wards, without notice to B., applies for and 
obtains a reversionary lease of the premises from 
A. : such lease is not a graft upon the original 
lease nor a trust for B. Maumcll v. O' Brien^ 1 
Jones, 176. 

iSeinble, if C. had obtained tlie reversion 
lease, by representations made by him to A., 
that he "was entitled to the entire interest in 
the lease made by A. to B., such misrepresenta- 
tion would not be a ground for decreeing that 
lease a trust for B. 1 b. 

The reservation of a reversion by the inter- 
mediate landlord does not create an implied 
contract between him and the sub-lessee, that 
the latter shall not seek to obtain for his own 
beneiit a reversionary lease of the premises fiom 
the head landlord, I h. 

Testator gave leasehold premises to his 
daughter for life, if his term or terms an<i 
interest should therein for so long subsist, for 
her solo and separate use, notwithstanding her 
, present or future coverture, and after her 
decease to her children equally, their executors, 
(fee., during all the remainder of the estate, tenn 
or terms, and interest therein which should be 
' ; ^ then to oome and unexpmed. Ho trustees being 
the husband, having possession, was 
• accountable according to the uses of the 

y/j wilSl(b^h as to the original leases, and also as to 
- rhversipttary leases granted to hims as the person 
^ '■ J' f ' „ entiiled under the tvIR of the former tenant upon 
/t|;, V'. faVourabl0.terfhSiand;t|ieeqnHjwas^es^^^^ 




6. TltrSTS FOR ADVAXCE3IEXT AX1> 
Maixtexaxcf. 

a. Advancement. 

Persons Entitled.] — A. makes two of h;s> 
daughters his executors, and directs them t\> 
distribute a sum of 4U0/. ami also tiie residue 
of his personal estate among themselves and 
their brothers and sisters, according t'o tlieii* 
neeils and necessities, ns they in their diseretaaj : 
should think tit. The court restraiiie<l the 
exercise of this power, by decreeing a. duublo 
share to the eldest son and heir, looking upon hiui 
as a necCvSsitoiLs person. WarburUji v. Wurhur- 
ton, 4 Bro. P. C. 1. 

Bequest of residue to A. for life, with power 
thereout to advance her eldest son, and a gifr,. 
after A.'s death, of tlie said residue to A.’s 
chikiren equally Held, on the context, that 
the amount advanced to A/seltiestson was not tt> 
be taken into account in the ultimate division 
the remainder amongst A.'s children. 

V. Upjolin. 7 Beav. 152. 

By a marriage settlement certain stock in the 
funds was settled upon the intendetl husband and 
wife for their joint lives, aiul the life of the 
survivor, and then upon the children of the 
marriage, with a power to the trustees, with the 
consent of the wife, to advance part of tlie fund 
for the benelit of the chikiren in her lifetime. 
There were four chikiren of the marriage : the 
husband died: the wife ma tried again: the 
second husb:md assigned the wife's life interest 
for value; after the assigmnent the Irusteesg 
with the consent of the wife, exercised the j»owcr 
of advancement in favcair of the children uf the 
first marriage : — Held, that the })uwer was well 
executed as against tlie assignee of the second 
husband. Whitmn r,'>h v. JufhrrtsuH, I C<!ll. t'. tk 
571 : 14 L. J.. Ch. 157 : P Jur. i25. And sco 
.S; r., 1 Y. A C. C. C. 715 ; 11 L. J., Gh. 4U4 ; G 
Jur. 921. 

Consent to Exercise of Power.] — A teuani fur 
life of a fund under a smtlement whit*h em- 
powered the iriistees with his eon-uuf toadvanov 
part of tlie presumptive share of a child, as<;gnt*<| 
Ins life interest in the fund by way of inoi'tgnge : 
— Held, that the trustees might be ivstnunetl 
from making any advancement to a son of tlie 
tenant for life <!uring Ins lilV. he having Iw 
exeeutiiig the mortgage 1* e:-t h is | n aver to eonseu K 
Xotti(hje V. Gi'can, 33 L. T. 22n. 

Duration and Cesser— Power not restricted to* 
Minority.] — On the construcjJon of u power of 
advancement, it. was keltl not tit be restrieied to 
minority, and tlid not cease by the expiration of 
twenty-one yeai>; from the date the ti'statork 
death, when the power of accmunlat ietn eea'‘*'<L 
Prkfev, idwA'iV, 2 Beav, 439 ; 9 h, J,. Gh. 231 ; 

4 Jur. 213. 

Collieries ” held to mean freelKJd eollieiias, 
and not shares in ieasehuki collieries^ the testa- 
tor having both. Ik 

■ ' A deed,’ after reciting that A. wm deslrciiis bf 
securing the payment after hk cimth of tho 
several annuities and the gross sum therclnaft'cr 
specified, to the several' |>ers(}iM therctimfter 
named, contalnod a covenant by, Aavlth'trip^tees 
that If shoukl attain the age of tweiity-oi'itk 
either in the lifetime or after the death of A,, 
then Hie heirs, exernkm^ <.r of A* 

should at such time after hiS’ cleath^ or after tha ■ 
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dny 071 which B. should attain the age of twenty- 
one, whichever should last ha})pen, as the 
trustees or the survivors or survivor of them 
should in their or his uiicontrolleii discx’etion 
think fit, and either in one sum or from time to 
time in various sums pay to B., or for his use or 
benefit, any sum not exceeding 300Z., without 
any ileductioji or abatement "whatever. The 
covenanr, as originally drawn, was an absolute 
covenant for the payment of SOOl., but was 
altered by the direction of the covenantor at the 
time when ho executed the deed. The sum of 
3U0'. was the only gross sum mentioned. The 
trustees proposed to exercise their discretion by 
paying B. 5/.. and expressed tliefr intention of 
not exercising it further for his benefit .-—-Held, 
that the diseretion of the trustees was confined 
to the time at wiiich tlie sum or sums ivas or 
were to be pai<l to B., and that he was entitled 
to the full sum of 300h Palmer v. XewAl^ 2o 
L. T. 8D2. 


trusts of the will, the sum of (>,50i)/. absolutely 
to W. F., who was in the army. Before any pay- 
ment had b3en made purchase in the aianV was 
abolished: — Held, that \Y. F, was emit led to 
have the 6,500^., wdth interest at T per cent, fi'om 
the date of the request, paid to him abiulutely. 
Palmer v. Flower^ 41 L. J., Ch. 1U3 ; L. il. is 
Eq. 250 ; 25 L. T. 816 ; 20 W. Fu 174. 

A power in a settlement to withdraw funds 
and lay them out in the purchase of a tmde for 
the benefit of the husband ami wife may be 
exercised after the death of one of them for the 
benefit of the survivor alone. Pi)orltj v. Arnolds 
18 W. E.o40. 

In exercising it the trustees ought to see that 
a purchase is bona fide made, hut they iiee.l not 
inquire into the value of the property or expe- 
diency of the purchase. 1 h. 


— — Inquiry as to Necessity of Advance- 
ment.]— Trust hy will as to the residue of real 
and personal estate, for a nephew and his heirs, 
Power ceasing at Majority.] — Under a ; to pay him the interest for life, with }>ower to 
will a mother was teiiant for life of a fund, to j the trustees, in case they should see it would be 


her separate use, without power of anticipation. 
After her death the fund was to go to her 
children as she should appoint by deetl or wfill, 
and in default of appointment, among her 
children equally, the shares of sons being vested 


for his benefit, to advance him, when it may be 
in their power, any part of the principal for ids , 
advancement in life, that they will not withhold 
such assistance as they may deem necessary ; but 
in case no part should be advanced, the residue 


at twenty-one, and the shares of daughters at | to be divided among the nephew’s issue : with a 
twenty-one or on marriage. Tiie trustees had ! limitation over, if he should leave no issue, 
power to advance the whole or any part of the The nephew is entitled, not to the absolute 
share to which each of the children being a | property, but for life only ; and no mlvanccment 
minor was actually or presuiuptively entitled j having been made, an inquiry was directed. 
Held, that there W'as no [)Owcr, even with the | whether his circumstances requiretl atlvance- 
ounsent of the mother, to make an advance to a \ men t. Bohmson v. Cleator, 15 Ves. 526; 10 


srtn who had attained twenty-one. 
11) W. II. 617. 


Clarke v. 


Purpose becoming impossible.] — By a 

deed, of settlement a sum of money was settled 
upon trust for A. for life, and after her death for 
B. for life, or until alienation, and afterwards in 
trust fur B.’s children, and it was declared that 
the trustees might, in their absolute discretion, 
but with the consent of the first tenant for life, 
if hvingj a.<Ivance any sum not exceeding 2,0007. 
for the prcnuotioii in the army of B. In 1871 
|.>ronujtion in the army by purchase was 
abolislied : — Hcdtl, that the trustees could not 
after that raise the money and pay it to B. 
Palmer v. Fhnrer (infra) distinguished. WartVs 
Trmtff^ Xfi ri\ 42 li. J., Ch. 4 ; L. 11. 7 Ch. 727 ; 
27 U. T. 668 ; 20 W. li. 1024. 

In the event of the object failing for which 
mvjiiey has been advanced by trustees under a 
power of advancement, the money belongs to the 
person for whose benefit it was advanced, and 
cannot l)e recalled into the original fund. Laiorie 
v. Bcuih>.% 4 K. ck J. 142 ; 27 ^ J., Ch. 265 ; 4 
Jur. (N.s.) 290 ; 6) W. li. 244. 

Therefore, where, under such a power, the 
trustees purchased a commission in the army, 
and the person for whom the commission was 
purchased sold out shortly after joining his 
regiment, thei-e being no fraud : — Held'^ that 
he, and not the trustees, was entit,led to the 
purchase money. Ih. 

A testator by his will declared that it should 
■be lawful for his trustees, at the recpiest of E. F., 
during her life and after her death, at their dis-: 
cretion, to expend any sum or sums not exceed- 
ing 6,5007. in purchasing commissions for or 
obtaining the promotion of W. F, in the army. 
B. P» requested the trustees to pay, under the ! 


E.K. 118. 

Proper Advances— Purchase of Commission.] 
— fund, bequeathed by will, was directed to 
aceumulate till infants should attain twenty- 
one, deducting annually from the inteivst such 
portion as might be necessary for theij* educa- 
tion and other expenses ; with benefit of survivor- 
ship ; in case of either dying under twenty-oiie, 
the shares to be vested at twenty-one. The 
court (parties to whom the fu.nd was given 
over consenting) directed an ailvaiicemeiit for 
the purchase of a C0172 mission one of tlie 

infants, but with considerable hesitation. 
JScam Y. Mmsey^ 1 Y, k. J. 196, 

— Expeuses as aCadet.] — Under ax uarriage- 
settlement, stock was vested in trustees, in 
trust to pay the interest and dividends tu the 
wife for life, remainder to the husband for life, 
with a power to them and the Hurviv('>r to 
appoint the principal among the children of the 
marriage. The wdfe died, and the Inisbaiui 
appointed a third part thereof absolutely aucl 
at once in trust for an infant child, payment to 
be postponed till twenty-one. The court, on, 
the application of the infant that the trustees, 
might apply a sufficient part of the capital uf 
his share of the stock in payment of the expenses 
incurred and to be incurred for his edueatio,n as 
a cadet, and his advancement in India, granted 
the prayer of the petition so far as rclatetl bx 
payment of part of the expenses incurri*<l, ant! as 
to the expenses of education and resideuct? as a 
cadet at Addiscombe, and ordered the ixst of tljo 
petition to stand over. Lane^ In n\ 17 Jur. 219. 

— ^Trustees having a power of rid- 
vancement' for the benefit of ehildreiq were 
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aiitliorised by the court to make an advance- | and applied in payment o£ the debts. Frhcavfls' 
inent for the passage and ontfit of . the children j v. 6rro‘ve, 2 De G. F. & J. 21v ; 29 L. J., Ch. 
with their parents to Kew Zealand, for the sake 839 ; 2 L. T. 620. 

of their health, each child’s share contributing E. B. by will gave l.OOOZ. to trustees to invest 
equally to the passage and outfit of their and stand possessed of the same until lb 
parents. Limrf's Settlement^ In ?•<?, 38 L. J., attained twenty-one, and then pay the interest 
Oh, 125 ; 19 L.‘ T. 672 ; 17 W. R, 21S.‘ to him for life, with remainder to his children at 

The court declined to sanction the transfer of twenty-one or marriage, with power to ^the 
the trust funds to new trustees resident in ISTew trustees if they thought proper, but not oilier- 
Zcaland. Ih, wise, to advance all or any part of the legacy for 

the advancement of P. L. P. L. had twelv^i 

Past Maintenance and Future Outfit.] — children : seven died infants, and unmarrietl, and 

The whole of a small legacy and its accumulations, five attained twenty-one; and P. L. being dis- 
were paid out of court to the solicitor of an tressed, and leaving mortgaged the legacy, now 
infant who had no other property, upon his petitioned, with the consent of four of tlie sur- 
xindertaldng to apply it in discharging a sum viving children, one being abroad, that the 
claimed for past maintenance and for a pro- security miglit be paid olf out of the legacy, and 
spective outfit, and, after deducting the costs, the residue paid to him under tlie power in tlu* 
to Y)ay any remaining balance to the infant at will : — Held, that the trustees liad no power to 
majority. Welch In 23 L. J., Ch. 344; 2 do what was asked. Liiunl v. Pea,%\ 22 L. J,, 
W. E. 310. Ch. 1069 : 1 W. E. 527. 

Payments of Debts of Adults.]— -A Payment to Trustees of Post-nuptial 

father bequeathed a fund upon trust for L. Settlement.] — A power in a marriage settlement 
-during his life, and after his death for his to advance to a son of the marriage part of the 
children, as he should by will appoint, and trust funds for placing or establishing him in 
in default of appointment for his children, who any business, profession, or employment, or 
being sons should attain twenty-one, or being otherwise for his advancement or preferment in 
daughters should attain that age or marry, in the world : — Held, to authorise the payment of 
• equal shares. The testator empowered the part of the trust fund to the trustees of a yiost- 
trustees, at any time or times during the life nuptial settlement made by a son in favour of 
. of L.j to apply any part of the fund not exceed- himself and his wife and the issue of tlieir 
ing one moiety in or towards the preferment marriage, neither the son nor liis wife being 
. or advancement of L., or otherwise for his entitled to any property producing an immediate 
benefit as the trustees should in their discretion income, and "the son "being engaged in study, 
think fit. At the date of the will L. was preparatory to entering the legal pntfession. 
thirty years of age, and had been married for v. L. E. 11 Kq. 452 ; 

nearly three years : — Held, that the trustees 24 L. T. 406 ; 19 W. R. 519. 
might apply one moiety of the trust fund in 

payment of debts incurred by L., the interest Setting up Husband in Business.] — 

on* wdiich absorbed nearly the whole of L.’s Trustees having power to ativuuce tVu* tlie 
income, and the ])rincipal of which he was benefit of a testator’s daughter at any pevi*'d 
unable to payout of his own resources. Lewther of her life half tlie capital, tlie income of wbicli 
v. Bentlnelt^ 44 L. J., Ch. 197 ; L. E. 19 Eq. 166 : ivas given by the will to her sefjandi^ use. w«.'re 
,31 L. T. 739 ; 23 W. E. 156. authorised by the court to make fnt‘ ndvamv for 

A testator gave 5,OOOZ. to trustees upon trust the pur]iosu of setting up her husband in Inisi- 
to pay and appdy so much of the interest as they ness, Kcnhcir'in In re, 37 L. d., Ch. T7d : 

should in their uncontrolled discretion think L. E. 6 Eq. 322 ; 18 L. T. t>99 : 1(> W. E. 9t*3. 
necessary or expedient to be paid and applied IMicre there was a power of tulvaneensem 
yearly and every year from the time of his death, in favour of an infant female legatee to whom 
until A. should attain thirty-two, in aid of the an interest for life fur her separate use, without 
allowance wdiich A.\s father should or ought to power of aiiticipariom was given, with I’emainder 
make for that purpose in onlcr to prepare A. for his to her children, the court , after the legatee lia< I 
•establishment in and to enable him to follow some attained twenty-one. and marrietl, orden^fl an 
profession, &c., and, subject thereto, to accumulate advancement to be made for the purpo.'.e of 
theincomeby way of compound interest, an<l upon enabling the husband to enter into a panmu'shij* 
A. attaining thirty-two to pay the interest of the upon the husband insuring his life, and eniering 
5,0001^., and of the accmiuilatecl fund arising into a bond fur the payineut of the advanced 
therefrom to A. during his life, so long as he shoukl and the jiremimnH oii the ptdicy. v. 

not have been bankrupt. And after the death of PluHqhs, Kay, 40 ; 2 Eq. E, 302 ; 23 L. J., bin 7 ; 
A, the 5,000^. and the accumulated fund were to 18 Jur. 09, 

he held in trust for the children of A. On the A discretionary power of advancement vest ed 
testator’s death, in 1842, A. 'was six years old, and in trustees for setting up testanFs suns ami 
his father died in 1849. 'The testator’s • estate -daughters in business may not ks exereistti 
was being administered, in ehanceryj and a con* in favour of the married daughters’ luwbands, 
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If such a po^^'cr is exercise<I by the trustees 
pending a suit for administration of their testa- 
tor's estate, the eoart will require the strictest 
evidence of bona lides, and of the propriety of 
the advancement. Ih. 

Trustees having, in the opinion of the court, 
exercised such a power mala fide, for the purpose 
of defeating the plaintltTs interest, were ordered 
to refund the sums advanced, and pay all costs 
of the litigation occasioned Ijcyond the estimated 
costs of an ordinaiy administration suit. 21). 

• Marriage Portion.]--Trustecsof amarriage 

. settlement had authority, with the consent of the 
husband and wife, or the survivor, to raise 2,UOO?. 
for placing the issue of the marriage to any pro- 
fession. trade, or business, or for their advance- 
ment in life : — Held, that in the case of a 
daughter, -‘advancement in life” might betaken 
to mean “ advancement in life by way of mar- 
riasre.” Lloyd v. Cocite)-, 27 Beav. 645 ; 29 
L. J., Ch. 513 : 6 Jur. (xX.s!) 836 ; 8 W. R. 252. 

Benefit and Advancement,] — Power of 

advancing the capital of a fund was given to a 
trustee for the “ benefit and advancement in the 
world” of the person entitled to the income of 
the fund for life, and there were words at 
the end of the clause conferring the power, which 
seemed to indicate that the power was to be a 
wide one Hel<l, that the word “and” must be 
read disjunctively, and that the trustee could 
advance the fund, not only for the advancement, 
in a strict .sense, of the object of the power, but 
also for such wiiler purposes as would come 
within the meaning of *• benefit.” dii-ittlclxmlt, 
I)i rc, Coatea v. Jh-Htlfbajik, 30 W. R. 99. 

Reference to Master to Inquire.] — Testator, 

after making a certain pro vision for A., the son 
of a relation, till he attained the age of sixteen, 
added: “I then leave him to the care of my 
trustees to proviile for him iu some business or 
profession, and his future maintenance, out of 
my funded property” : — Held, tliat these words 
created a trust for placing out A. in business, 
aiul also that he was entitled for life to a certain 
annual sum, the amount of which, as well as of 
tiic sum for placing him out, was refei-red to the 
master. JkUcuNjton v. G)-aj/, 10 Sim. 293. 

Powers of Advancement and Appointment 
— Hotchpot Clause.] — settlement contained 
a power of aPivaneeinent, a power of appeant- 
ment, and a hotchpot clause, aiiplicable to the 
former, ami not to the latter. Part of the 
trust fund having been takcai out of the settle- 
ment and paiil over to a chi]<l, w'iihout .stating 
under which j^ower llehh that it was prima 
facie at tri inn able to the ativancenient clause, and 
that I Ills was conrinned by subsetpient memo- 
randa in the handwriting of tlic donee of the 
|') 0 wer, GoifSetln Seltleme/d^f I/i 19 Beav. 529. 

— Allowances to Trustees in Accounts. j—A 
trustee ixuia litlc advanced a sum to apprentice 
an Icfanty in the life of ids father, who wp 
great pecuniary distress, and, widle the infant’s 
pitterest In the trust fund' was coutlngcmt, ami 
'''before a power of advancemont had come into 
ppe»tloiTi iicM, that in taking the accounts 
M against the trustee, the amount ought to be 
ftllowftii ^ him, WlirtkiMytoM v. JtCmer ,ot 
'm Bear, 81 ; M h. Oh. mt'^ 


Trustees applied a part of the capital of a fund 
belonging to infants, who had been left destitute 
by their father, for their benefit. They were 
allowed the amount. Pi-ince v. Beav. 

634. ■ 

When two triistees under a will, one of them 
the wife of the testator, had a power to make 
advances to the testator’s children, and there 
was a direetion to appoint new trustees, or a new 
trustee, in case of the first two or either of them 
dying or not acting, and the wife only acte<l and 
made advances without the concurrence of the 
other trustee, as was alleged : — Held, that the 
power of making advances was not vested in her, 
and the court refused to inquire into the pro- 
priety of particular advances made by her with 
a view to their being allowed. Pah)ier v. Wah> 
Jield.j 3 Beav. 227. 

Eifect of Trusts or Powers on Vesting .] — See 
Yestep, Co:ntingekt and Futube Inteeests. 

Absolute Interests or Trusts where Gifts to a 
Person for the Benefit of Himself and Children, 
or to Benefit a legatee in a Particular Way.] — 
Power — Wile. 


b. Maintenance, 
i. Person)) EntHled. 

In General Terms — Children.] — A direction 
for maintenance in general terms, comprehending- 
all children, not restrained by the bequest of the 
capital, ill terms limited, to those living at the 
date of the will. P'reeoiatitle \\ Taijlor^Vo Yes. 
363. 

Children requiring Support.] — Bequest in 

trust to pay the interest to tiie testator's wife for 
life, for the separate use of his wife and their 
children, and applied for the maintenance and 
support of himself, f^tid the maintenance, educa- 
tion, clothing, and support of such children. 
The widow mortgaged her interest and became 
insolvent : — Held, that the trust was only for the 
benefit of those children requiring support, ami a 
reference w^as directed to ascertain what part of 
the income was necessary for that purpose. 
Cjvt V . Living,^ 28 Beav. 644. And see S.il. 33 
Beav. 474. 

Devise until Youngest Child attained Twenty- 
one.] — Devise to the children of A., B., and 0., 
who should be living when tlie youngest 
attained twenty -one, with a direction that “ the 
present yearly rents ” should be paid to the 
persons who brought up the children of C. 
Held, upon the context, that until the contin- 
gency happened, the rents were to lie yiaid to 
such person in trust not only for the chihlrcn 
of C., but of A. and B. Sanders v. Miller. 25 
Beav. 154. 

Persons absolutely or presumptively Entitled.] 
— Power of maintenance of the “ pers<.>n for the 
time being entitled ” to the estate -Hehl, to 
include jiersons absolutely or presumptively en- 
titled. Sidney v. Tlliiwe/*, 25 Beav. 260. 

Maintenance of Infants — In General and 
Orders of Court.] — See Infant, 

■ Gifts on Condition as to Maintenance or Idu- 
oati^nof Infants.] — See Condition. 



interest in certain i‘un<is. al>sulritely athov 
fuTuis therein re>|iecrivclT coniijrl-ed'. IW an 
order of tlie Ion is justice< In 'iunucy. it* \va- 
orderetithat without prejudice to the <|uestirtri as 
to the primary liability of the testators vMtun 
to provide for the mainteimnce of the Innatun 
the Sinn of (»y6/, a year shoulii be applied for 
that purpose:— Hehl, that the tnntees had lui 
absolute cliseretion as to whetlier tw not’ they 
would apply any and what part of the lina:aiw 
> of the testator's estate for the nialnteiniiieo of. 
the lunatic, ami that tlie cmirt was not 
entitled to control or interfere with siicli 
discretion, lb* 

■ Absolute 0ift.]— A testator p,?e the residue of 
his estate to trustees, upon the iwiia! trasts for 
eoHTersion and investment, nmi illrectefi lliem to 
pay such sums for the iimlnteii«ace aad tduca- 
tion of his sons M, and Ab dai'liig tlielr mlaoritleai 


ii. LumticB* 

Fund primarily liable.] — A mother, whose 
only daughter, a lunatic, was entitled to a large 
real and personal estate under her father’s will, 
bequeathed the residue of her estate and effects 
to trustees, upon trust to apply the interest, 
amounting to about l,600f. a year, tow^ards the 
inaiutcnaiice and support of her daughter, and 
otherwise for her comfort and advantage, as thej^ 
should think proper, without being liable to 
account; and after her decease to pay the prin- 
cipal, and also such interest as should not have 
been actually so applied, to the testatrix’s nieces : 

— Held, that the allowance of the lunatic ought 
to bo borne exclusively by the maternal estate, 
as that arrangement, in the event of her re- 
covery. wmuld be most beneficial for her. Ashley, 

In. ?'c, 1 liuss. (fc M, 371. And see Sander sim' s 
Will, In re, 3 K, & J. 497 ; 26 L. J., Oh. 804; 

3 Jur. (isr.s.) 658 : 5 W. R. 864, post, col. 488. 

A father, by will, directed the income of his 
real and personal estate to be expended as the 
trustees might think ft, in the maintenance of 
his son, a lunatic, and gave the corpus so that it 
vested in the lunatic absolutely. Afterwards, 
the mother of the lunatic gave her personal 
estate to trustees, upon trust, to apply a sufficient 
part of the income in his maintenance, wuth a 
direction to accumulate the surplus, and gave 
the corpus and accumulations over Held, that 
the mother had dedicated the wdiole of the 
income of her estate for the benefit of her son, 
subject to a provision that the surplus should be 
added to the principal, and that the question of 
'Contribution hetw^een the tw^o estates to the 
lunatic's maintenance must be decided solely 
with reference to his interest ; and the income 
•of the mother’s estate alone being insufficient 

for the lunatic’s malntenanee, the whole thereof ! 25 W. R. 516— H. L.' (R.) 

must be applied for that purpose in the first j A testator devised real estate, and bequeathed 
instance, before any part of the income of the ■' his residuary ]>ersonaI estate to trustees u|! 0 !i 
fathers estate should be applied. Metludd v. j trust, tiiat tlicy, in their (Iiscreiit'»n and of their 
Turner, 4 He G. tk Sin. 249 ; 20 L. J., Ch. 201 ; j uncontrollable authority, shraild jury and a[>|dy 
15 Jur. SIO. j the whole or such })Oi.tion tudv rht‘ annual 

A testator gave a fund to trustees in trust to • income, of in's ]*eal and residuary itersonal er^tate 
pay the income to his sister for her life or -‘apply ; as they should think expedimit to or for tho 
the same, or so much as may be necessary, for ! maintenance of his wife (a iunatie) at such time 
her siqjport and maintenance, in such manner as I or times and in such proi'onl.m and maTiucr in 
may be most to her comfort and advantage.” He , all respects as hU trustees diould think mo^t 
then directed the surplus, if any, to be acciimu- conducive to her comfort., eniovnient. and con- 
lated aiul added to thecapital of the fund, which vciiience. without licing liable to accoum bn* 
was given over after her death. The sister, wdio such payment and application. Tho lunatic be- 
was of unsound miml, was entitled to a life came, on her hnsbunf.rs death without 
« 4 terest under a settlement of which the testator | entitled iiiider her marriage stut lement i o a i l\> 


should think fit tow'ards the maintenance of a 
lunatic during her life, wdth powder to invest 
any surplus not required for the purpose as 
capital, it wuis held that the trustees had no 
such discretion as w-oiild oust the jurisdiction 
of the court to apply the whole of the income 
in the lunatic’s maintenance in exoneration of 
her absolute property. Gisborne x. Gisborne 
(infra) distinguished. Weaver, In re, 21 Ch. IX 
615,; 48 L.-lt 93'; 31 AV. R.'224— C. A. 

The brother of a lunatic lady not so found by 
inquisition advanced money for the maintenance 
of his sister for several years under circum- 
stances wdiich left it doubtful wliether he 
intended it for a gift or expected to be repaid. 
He died, and his sister was then fouml to }.)e 
lunatic by inquisition. His executoi's having 
brought in a claim against the lunatic's estate 
for repayment of the ad\ancc» the court made 
an allow'ance to, the testate a s estate for past- 
maintenance, but limitetl It to advances made 
within six years betoie the testator’s death. Ih. 

Where there aie two fund^, both of them 
applicable to the maintenance of a lunatic, 
under the management ot the court of chancery, 
to one of wdiich the lunatic would be absolutely 
entitled as her owai piopeirv, tht other of which, 
so far as she might not heiicfit by it, w'ouli 
pass away to different persons, the court might 
direct her maintenance to be provided for out 
of the latter fund. Rut wdiere such latter fund 
is provided by a will wdiich vests the fund in 
trustees, and gives them an absolute disereticn 
and “ uncontrollable authority ” over its a])pli“ 
cation, the coui't will not exercise its inxlinaiy 
power. The fund so specially ]>rovidcd will be 
left to the exercise, liona. fide,* of the discretion 
of the trustees. Gisborne v. Gisborne. 46 
L. J., Ch. 556 ; 2 App. Cas. 300 ; 36 L. T. 564 ; 


wms a trustee. After the testator’s death she 
W’^as found lunatic, and the allowance for her 
maintenance was fixed «at a sum e.xceeding the 
income of the bequeathed fund : — ^Hcld, that 
this income was the primary fund for her main- 
tenance, and that therefore *the wiiole of it must 
be so applied. Ifntdland v. Crazier, 2 I)e G. & J. 
343; 27 L, J.,, Ch. 261; 4 Jur. (x.S.) 675; 6 

' ,w. Rnm 

Where a Iunatie has property to wiiich he 
is. entitled for life under a settlement as wrell 
as property to which he is absolutely entitled, 

' the -court will apply .the Me Interest in the 
" - first place towards his nmintenance ; 'unless 
the tniatees ;6f; the 'settled' property- have an 
, g.. . . , absolute discretion whether to employ the' 'whole 
or any '-part of- 'the' Income for the iimatic’s 
^ , benefit. Therefor© where property' was held 
upon trust 'to pay '"the income fa s^ch way, at 
• such time, 'and imsndh trustees 
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ov for Epprenticin" them, as his trustees should 
think proper ; am I declared that, when his sons 
-should have attained their asres of twenty-one 
years, his trustees should pay the then residue of 
tlie money unto his two sons, provided that they 
'Should be, in the opinion of his trustees, of com- 
petent understanding and sufficient discretion 
to manage aruitake due care thereof. II. and K. 
were both lunatic at the time of their attaining 
their majority : — Held, that the qualification as 
to the sons licing of competent understanding 
did not make the gift to them conditional, and 
that the testator’s estate vested in them 
sibscdutely. v. IjyifjfJit, 21 L. J., Ch. 

'<7o. ■ 

A testatrix gave real and personal estate to 
trustees to pay the income to E.for life, and hold 
tlie capital in trust as E. should by will appoint, 
'and in default to pay thereout certain legacies, 
and hold the residue iu trust for C. and W. And 
iin case E. should become of unsound mind, to 
apph’- the income or any part of it at their 
'discretion towards her maintenance and support : 
— Held, that while E. was of sound mind, she, 
together with C. and W.. could, on providing for 
the legacies, dispose of the estate. Gardmei' v. 

84 L. T. 31-S. 

Charge upon Estate for Maiatenance.]— P.,by 
Ins will, directed that bis widow A., and second 
son B., who were devisees of liis estates, should 
apply a sum not exceeding 400?. per annum for 
the maintenance and care of his son tTolin, who 
was a lunatic, and that whoever should at any 
i ime be in possession of his estate should, during 
the life of his son, apply such sum annually for 
Ills comfortable support, care, and maintenance ; 
and that such sum should be deemed, taken, and 
considered as a charge thereon : — Held, that there 
was no greater charge upon the estate than what 
was actually required and applied for the main- 
tenance of the lunatic. Pinisnnhy, In re, B Dr. 
.jc War. 27 ; 2 Con. A L. 80 ; 5 Ir.*Eq. E. 268. 

After xi. and B. had died, the court fixed the 
allowance of 2807. a year : — Held, after the 
iniiatic’s death, as between the owner of the 
cst;ite charged and the administrator of the 
lunatic, that the owner of the estate was entitled 
to the difference between 2807. and 4007. a 
year, and not the administrator of the lunatic. 

■,i3. a';;"'' . '"..'A''' 

The committee of a lunatic is beneficially 
entitled to the savings out of the lunatic’s 
iillowance. 2h. 

Allowance out of Wife’s Separate Maintenance.] 
—A wife was insane before and during the time 
of licr being entitled to a separate maintenance 
left by the will of a testator who knew her to be 
insane ; no commission had issued ; she had an 
only chilil, an infant, entitled to the capital in 
the" event of surviving his mother ; upon the 
husband's application for an allowance out of the 
wife’s separate maintenance for her support, a 
reference was directed to the master to inquire 
who had maintained the wife, at what expense, 
bow far the husband was able ami willing to 
maintain her, and if any part of this fund was to 
be advanced to any one, what securities should 
be taken for its flue application. JSrodie v. 
2 V, & B, 86 ; 13 E. E. 6, 37. 


iSeparate Use,] A testator . directed, Ids 


trustees to apply a legacy for the support and 
maintenance of the wife of H., and for tlie sup- 
port and education of his children. There were 
none at the testator’s death : — Held, that the 
wife took absolutelv for her separate use. Cape 
V. Cape, 2 V. & C. 543 ; 1 Jur. 307. 

If an estate is given to a husband for the 
livelihood of his wife, he will be a trustee 
for her separate use, and technical words are 
not necessary to create a se}>aratc trust; 
“livelihood” is enough here to show the 
testator's intention. Parley v. Parltp, 3 Atk. 
399. 

Held, under the limitations of an ante- 
nuptial settlement giving inter alia a life 
interest to the wife for her separate use, with- 
out power of anticipation, with a clause of 
maintenance, that the maintenance clause did 
not enable the wife to affect her life interest 
by a i)rospective provision for the children, 
at all events as regarded any period beyond 
the minority of the sons, or the minority or 
marriage of the daughters. Jlorloek v. Ilor- 
loch, 2 De G. M. & G.^644. 

0ift to Widow in Consideration of Mainten- 
ance of Children.] — Testator gave his wife 
4007. a year in addition to 5007. a year under 
her settiement, in consideration of the expense 
and care she would incur in the maintenance of 
their children ; she must maintain them when 
at home, luit is not to be charged with education 
or maintenance at school. Collier v. Collier, 

3 Yes. 33. 

Second Husband.]— Testator gave his property 
to trustees on trust during the life of his son to 
pay, apply, and dispose of the annual produce of 
a portion"of it for the maintenance and support 
of his son and his present or any future wife, and 
the maintenance, education, and support of their 
children, or any or either of them his son and 
his wife and children, in such manner and such 
proportions as the trustees should iu their dis- 
cretion think fit and proper, wifdtout being 
answerable or accountable to any person for the 
way in whidi they should apply the same ; and, 
after the decease" of his son, to pay and apply 
the annual proceeds in like manner unto and 
for the benetit of any widow for life, and any 
j children until they should attain twenty-one 
’ or marry, and subject to those trusts in trust 
for the children. The son died in 1S49, 
leaving a wife and six children, the youngest 
of whom attained twenty-one in 1870. In 
1851 tlie widow married again. Tlie settle- 
ment made on the marriage did not comprise 
i the above annual proceeds, and the trustees 
[ continued to pay them to the wife as part of her 
I separate estate and on her separate receipt, 
i The second husband, who was living apart 
from his wife, claimed to be entitled to the 
incoine during her life: — Held, that tlie 
trustees had a discretion to pay the wife 
the income for her separate use. Amt’ni 
L. J.. Ch. 92; 4 Oh. D. 233; 36 
L, T. 96 ; 25 R. 346. 

Testator bequeathed his residuary estate 
to trustees in trust to pay the income to Iris 
wife for her life, to be by her applied hu' ihe 
maintenance of herself and such children rn be* 
might leave at his death: — Held, Ti«')t io bi* a 
trust for the separate use of the wife, bardie 
V. ^ Sim, 524 ; 8 L. J., Ch. 119 ; 8 Jur, 

145. ■ . 


iii. Married Women or Whhnos. 



interest until the time of payment, and that the 
court had no power, under s. 2(i of the 23 & 24 
Viet- c, 145, to apply any part of the income of 
the exjicctant legacies to the maintenance of the 
daughters. Ik 

toveyanoing Act, 1882,]-- Trustees can- j 

not, under s. 43 of the CouTeyancing Act, 1881 | 
&A5 Viet, c.' 41), apply the Income of an ' 
Mknfs ^ctn^ingenfe legacy for'; the benefifcof the 
itatot, the income i;^i2i go along with- the 

capital of the,li^Mcy>lf and when such capital 
testa, 5S if, J., Oh. 4il6 : 

23 ch. 33. ntd. , :■ '■ , 


I one. and then to be (iivided ladwecu I'hc 

court refused to assume as a fact aeaijr-f one *'f 
these granddaughters, who, after the* lapM,; <4" 
many years, was claiming lier slmrc ut ilie 
principal fund against the estate of the surviving 
trustee, that that share had been expended by 
the trustees in maintaining her, {Jintk: v, 
Wf/hirn, 12 Jur. 613. 

, Qutere, whether the trusttx^s wouh'l have A 
right so to have applied the piincipil fyiul Ik 

Interim Keats of specifically ietiitA Free- 
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Widow’s Pension.] — Under a trust deed 

providing pensions to be paid for the maintenance 
of wuclows and children of clerks in the East 
India compajiy’s service, and stipulating that 
any recipient of a pension who should dispose of 
or incumber it should lose all right to such pen- 
sion, a widow became entitled to a pension. She 
married a second husband, who claimed to be 
entitled to the pension in his marital right: 
—Held, that the pension provided for the 
petitioner was intended by the trust deed 
to be f )r her separate use, and the money was 
o’de-ed to be paid to her upon her sole receipt. 
PeacuIC^ In t:,\ 4vS L. J , Ch. 265; 10 

Ch, U. 400 ; 39 L. T. G(U ; 27 W. R. 500. 

Amount albwcd and Parents’ Ability where 
Express Trusts, and where Several Funds .] — See 
IXFA^'T. 

iv. Statutory Powers of Mumtenanee. 

Contingent Legacy — Income — Lord Cran- 
worth’s Act.] — Trustees may, under 23 »5c 24 
Vijt. c. 145, s. 26, apply for or towards the 
maintenance of an infant the income of a legacy 
bequeathed to an infant by a stranger con- 
tingently on attaining the age of twent 3 ’-one 
vears. Cotton's Trusts, In re, 45 L. J.. Ch. 201 ; 

1 Ch. U. 232 ; 33 L. T. 720 ; 24 W. H. 243. 

When a fund was bequeathed upon trust for 
all the children of A. who should attain twentj^- 
one in equal shares, and if there should be but 


a fund to trustees, on trust for all the children of 
A. eqiialljq who being sons should attain twenty- 
one, or being daughters should attain t went. y- one- 
or mariw, with benefit of survivorship amongst 
them, and he directed his trustees to accumulate 
the income of the shares of the childre?!, and to 
pay the same to them as and when their pre- 
sumptive shares should become pav'ahle midci" 
the previous trust : — Held, that the will did not 
express a ‘‘contraiy intention'’ within the 
meaning of s. 43 of the Conveyancitig Act, 1881, 
and that, the children being infants and nn- 
married, the trustees might at their <liscretir!n 
appl.y the income of the trust fund in or towards 
the maintenance and education of the infan !.s„ 
TlidtcJters Trusts. In re. 53 .L. J., Cli. 

26 Ch. I). 426 ; 32 W. IL G'TD. 

Bequest of Residue.] — A testatrix be- 
queathed “the residue of mj' monej'" to an 
infant : — Held, that the estate being cleared and 
the residue ascertained, the executor would Indd. 
the residue in trust for the infant, within the 
meaning of s. 43 of the Conve.vattcing Act. I88L 
and would be entitled to apply the income hm 
the infant's maintenance, education, or benefit, 
as provided by that section. Sunth. In re,. 
Il'eudersan-lhH’ x. II fte Joins, 58 L. J.. Ch. 86U ; 
42 Ch. U. 3U2 ; 61 L. T. 363 ; 37 W, 11. 705. 

V. Fund out of wlticJi- Jlui/itena'nee PayuMe. 
General rule.] — General rule, that trustee 


one such' child, then for that child, and A. died | ™ f f ® own authority npon the 

leaving one infant chiW :-Hel<l, that the income | gWO of infant s fortune. U alhe>- v. » cfheMK 
of the fund might be applied in the maintenance f 

of the child. ^ ^ Capital.] — Trustees may, in a case of necessity,. 

The 23 &, 24 Viet. c. 145, s. 26, empowering : be justified in Irealdrig in upon the capital of'^a, 
trustees to apply towards the maintenance of i tnist fund, either for the maintenance an<! cduca- 
an infant the income to which such infant may ' t 'on, or for the advancement in life of infant 


bo entitled in respect of a legacy ] ayable con- 
tingently on his attaining twentj^-one, docs not 
appl^' to a ease where the infant on attaining 
twenty- one would not be entitled to interest on 
his legacy till the time of pavment. Georqe. 
In rC 47 L. J., Ch. US; o Ch. I). 837; 37 
L. T. 204 ; 26 W. E. 6.5-.C. A. 


children, even where there is a gift over io the 
issue of such chikh-en in the event of their dTir..:^ 
under twentv-one. Tllhs' Trusts, In re. IT 
W. E. 304. 

Viren a settlor directed maintenance for his' 
cliildj'cn to be paid to their n:ot]icr for iheir 
support up to fourteen years cf age out of 


A testator declared that his personal estate j income, and from kuirUen to twcntv-one‘lo le 
should be held upon trust out of the annual : allowed by trustees ‘Gmt of the share" of e.acir 
produce to raise for every daughter who should ; child in a certain fund of n.OuOL io which each 


be under age and unmarried the yearly sum of 
ro/. for their maintenance and education, and 
to accumulate the surplus income as part of 
his residuaiy personal estate, and he bequeathed 
to each of his daughters a legacy of 4,00U/. if 
and when they should respectively attain twenty- 
one or he mairietl, and gave his residuaiy 
personal estate to his eldest son r—Hcldj that 
the legacies to the daughters did not carry 


would be entitled on attaining the lattt-r age. 
and there as no dirteluju for the payment i| 
interest on that fund from fourteen tf> twenty- 
one : — Held, that the maintenance for c;.ch child 
from fourteen to twenty-one must come who! l.v 
out of the capital of the share of that child in 
the 6,000/. ('usacii v. JeJlieo, 22 W. IL 344. 

A testator left stock to trustees for the main- 
tenance of his two granddaughters till twemv- 
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for the use of all and etery child or cliilclren of 
h i s grandson, equally as tenants in common, 
who should attain the age of twenty-one being 
sons, or being daughters, should attain that age 
or marry,” and if but one such child, to him or 
her absolutely. The testator devised and be- 
queathe:! the residue of his estates to his trustees, 
to convert, invest, and bold the same and the 
accumulations, upon similar ti'usts for his grand- 
chihlren and their issue. He then directed his 
trustees to apply a competent part of the income 
of the investments for the maintenance and educa- 
tion of such ''grandchildrcnand their issue” : and 
to accumulate the residue, as in his will was men- 
tioned. The grandson attained twenty-one and 
<lio:I in, 18(59, leaving three children, infants: — 
Held, that they were entitled to maintenance 
out of tlie interim rents and profits of the speci- 
tlcallv devised freeholds. v. Dotimall, 40 

L. J., Ch. 1(50 ; 24 L. T. 217 ; 19 \\h K. 400. 

Bequest of Income for Lunatic possessed of 
Absolute Property.] — A testator gave a share of 
his residuary estate to trustees upon trust to pay 
the annual produce to the plaintiff for her life ; 
or to apply the same, or so much as might be 
necessary for her support and maintenance, in 
such manner as might be most for her comfort 
and advantage. The plaintiff having been found 
lunatic hy inquisition, an allowance out of her 
fortune was made for her maintenance. The 
plaintiff \va3 also entitled to certain property in 
her absolute right : — Held, that the incjine of 
her life estate, under the will, must be first 
ap})lied for her maintenance in exoneration of 
her absolute property. lUtdlatul v. Crozlcr, 2 
De G. .V; J. 148 : 27 L. J., Ch. 201 : 4 Jur. (N.S.) 
(575 ; 0 W. H. 3u5. 

Life Interest of Widow of Testator.] — Testator 
gave his real estate and residuary property to 
his wife fur life, remainder to an "infant great- 
nephew' for life ; a statoment in the will that it 
w'as his j articuhir wish and request that liis wife 
rnid tlu? iiifanfs grandfatlier would superintend 
ami take care of the infant's education, so as to 
fit. him fur any res|>ectable profession or employ- i 
ment, was heki, under the circumstances, and' 
upon the elTcct of the witole instrument, to 
charge the maintonance and calucation of the 
infant it| on the interest taken by the testator’s 
widow' under the will. Folrt/ v. Parry, 2 
Hyl. «S: K. 188 : Ooop.t. Brough. 219 : 5 JSiiii. 188. 

A testator beijneathcd as follows : I leave 
Ik under the pvohaniun of my wife A, P,, to 
be by her apprenticed and taken care of, and to 
]>epr«tvidcd fur to the best of her Judgment, as 
lung us the said A. P. remains unmarried'’: — 
Held, chat J. Ik was entitled to maintenance out 
uf iIjo testator's estate. Jkitt v. Aiiiu% 11 
L. J., Ch. r>2. 

Xcstutur gave all Ids property to his wife and 
twt> cuher |'»ersons in trust', for the under-men- 
tioned purj'Mtse, namely, tu pay the income to his 
wile fc»r the eduentf ion and support of hisj 
eldldreii !)y her, md after her death the property 
to be dlviiled among Ids cJdklren ; and he gave 
his furnltaire, &:o,, to Ills wife absolutely 
Held, that the cldidreri were not entitled to' the 
trust |>TO|>ertj on their father’s ileath y but that 
their motiier entitled to the income for her 
life, $hc maliitaiiiing and educating the children' 
emt of.lt* v. S71.' ■ •' 

. — * A testator^ having b<^neathed' 


various legacies, and, among others, an annuity 
of dl. to his daughter during her life, directs his 
son (whom he afterwards makes his executor) to 
take care of and provide for her, and, ‘‘subject 
as aforesaid,” he gave to that son the residue of 
his real and personal estate : the daughter is 
entitled to a provision out of the residue in. 
addition to her annuity, and a reference wall be 
directed to the master to fix the amount of such 
provision. Broad v. Bevau, 1 Russ, oil, n. ; 
1 L. J. (O.S.) Ch. 69 ; 25 R. R. 128, 

Accumulations of Surplus Income.] — A legacy 
of 5,0007. w^as bequeathed to trustees, to pay and 
apply so much of the interest as they, in their 
uncontrolled discretion, should think necessary 
or expedient, yearly and every year from the 
time of the testator’s decease, 'until A. should 
attain thirty-two, in aid of the allowaince which 
A.’s father should o: ought to make, for that 
purpose, in order to prepare A. for his establish- 
ment, and to enable him to followg some profes- 
sion or business, and subject thereto, to accumu- 
late the income until A. should attain thirty-two 
or die, whichever should iirst happen ; and on A. 
attaining thirty-tw'o, to pay the interest of the 
capital, and of the accumulaied fuml arising 
therefrom, to A., during his life, so long as he 
should not have been found bankrupt, or taken 
the beuefit of the insolvent acts, or have 
assigned his estate for the benefit of, or have 
compounded wdth, his creditors for payment of 
less than the debts due to them ; and subject to 
the trust above mentioned, the principal and the 
accumulated fund w'ere to be held in trust for 
the child or children of A. in manner therein 
mentioned, with a gift over in default of a ehikl 
or children becoming entitled under such trust. 
A., soon after attaining his majority, became 
involved in debt, and, in consequence, unable to 
provide for his wife and infant child, or to 
pursue any profession or business. Tiie court 
directed a portion of the fund which had arisen 
from accumulations of surplus income to be ap- 
plied in payment of his debts. Edwarda v. Grore, 

2 De G. F. & J. 210 ; 20 L. J., Oh. 889 ; 2 X.. T. 620. 

Pow’er of trustees to resort for future main- 
tenance to accumulations of dividends which 
would, if required, have been applicable to past 
maintenance. Ih, 

Policy Money and Bonus.] — Honey, secured 
by a policy, w^as settled to A. and B., wife,and 
husband, successively, for life, then in trust for 
the children of the marriage, with powers of 
advancement and for maintenance, with an 
ultimate trust ; on failure of children, to the 
wife’s appointment. There was but one child of 
tlie marriage, and the wife bequeathed all her 
interest under the settlement to her husband, and 
died. There w'as a bonus declared on the polifiy, 
and the assurance oJRce wms willi'iig to pay 
money in respect of it. The husband was in 
insolvent circumstances, and about to emigrate, 
and he and the child petitioned that the trustees 
might be at liberty to receive the money pay- 
able in respect of the bonus, and, by yearly 
payments out of it, maintain the child ; and the 
court granted the prayer of the | etition, on the 
husband (the father) agreeing to give up all bis 
ille-lnterest, not only in the 'bcjius money, but 
in the principal money assured, although there 
was no suit in court *for the administration uf 
_lije trust. paHe^ 18 1*. J,, Ch. 411 ; 

!i3 Jur. X62. 
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Money raised under Term of Years.] — Term 
of years to trustees to raise money for main- 
tenance, kc. of younger children of A. in such 
shares, &:c. as A. should direct, and, in default of 
direction, to be applied for the benefit of children 
equally, the same to be paid them respectively till 
their respective portions provided out of other 
property should be paid. A., by will, appointed 
a certain portion for the plaintifi, to be vested in 
her at the age of twenty-one or marriage, and 
directed that" a certain part of the interest and 
dividends should be applied towards her main- 
tenance, &c. but did not make any appointment, 
or give any directions relative to the sum of 
money raisable for that purpose under the terra : — 
Held, on the construction of the settlement, that 
the plaintiff was entitled to have her share of the 
money provided by the term raised for her 
benefit, until her portion should become pay- 
able. PouleU V. Poulett^ 6 Madd. 167. 

Accumulation of Seats.] — A testator devised 
estates to trustees ui:)on trust to pay certain 
annuities to his wife and other persons, with a 
direction that during the life of his wife the 
surplus rents should be applied in discharge of 
incumbrances affecting the devised pr<^perty ; 
and subject to these trusts, he declared that the 
trustees should stand seised of the property, in 
trust for various p^ersons (not in esse at the 
testator’s death) successively in tail, with re- 
mainder to the testators niece for life, with a 
direction that during her minority the rents 
should he applied as after mentioned ; and then 
followed a clause to the effect that, if any 
Pierson beneficially entitled to the rents should 
be in his or her' minority, an annual sum not 
exceeding 300^. should be applied out of the 
rents to the maintenance of that person, and 
that the residue of the rents should accumulate, 
and the accumulations be applied in the dis- 
charge of incumbrances : — Held, upon the con- 
struction of these inconsistent clauses, and 
other parts of the will, that the testator’s niece 
was not (at least during the life of the testator’s 
widow) entitled to any part of the rents for 
her maintenance during minority. W/ll/aj/is 
T. Mwanh% 2 Coll. C. C. 176. 

Income during Widowhood.] — Testator desired 
liis trustees to pay the whole of the income of 
his propierty to his wife ‘H'or her own use and 
the use of her children”; but if she married 
again he gave her one-third only, the other two- 
thirds to be received for the benefit of the 
child, ren in providing for their education and 
outfits in life. The wife’s third to be for her 
life, and tlien to go to the children with the re- 
mainder: — Held, that during the widowliood of 
their mother the children were not entitled to 
any portion of the income, or to have any part 
.«t apart for their maintenance or advancement. 
Xennedy v. Xemiedy^ 2 W, E. 298. 

' Third Person interested not Sax Juris.] — W. by 

• will gave all his, real estate' to trastees until his - 
son attained twenty-five, remainder to his said 
, th^ younger to life, remainder to trastees ! 

- ' to preserve, remainder to his first and other soxxs | 
in taEi “with remainders over. And In case his 
said son 0hoiiM”tove any child other than an 
eid®t or only son, the trustees had power, at any 
time alter the'^on’a.dMth, to demise or mortgage 
lor years td to' portions to younger 

''ehlldren,';aa'Yi^7'the:y^ 


in default equally between them, to be vested 
and payable at twenty-one. W. the younger 
never appointed, an<I died leaving an iiifnnt son 
and three younger children. On bill fileil. and 
an application for maintenance for them:— 
Held, that there being a third person (the eldest 
son) intere.sted, ami not siii juris, no maintenmice 
could be allowed. MVeoa; v. JJnncn, 2 W. Ih 
153.' - 

Annuity to Children payable at Twenty-one. J 
— Where a testator bequeathed an annuity to 
his granddaughter for her life, and directed that 
if siie should die during the lifetime of his 
widow, the annuity should be paid for the main- 
tenance of the children of the granddaughter, 
and that from and after the <lecease of his 
widow and granddaugiiter, tlie value or tiio 
amount of the annuity (such a sum as wonul 
i produce it according to the then legal rate of 
! interest) should be p\aid to all and every the 
child ami children of the granddaugiiter, if 
more than one. to be equally divided mnongst 
tliem, when and as they should resi>cctiyely 
attain the ago of twenty-one years, and if there 
should be but one, then the wliole to such one 
child, with a gift over, in case of the death of 
the granddaughter without issue vrho should 
attain the age of twenty-one: the children of 
the granddaughter are not entitletl to tlie an- 
nuity or interest of the fuml after the death of the 
widow and their mother, until they attain the 
a,ge of tweiiry-oue rears. v. Alh'n^ 5 

: Hare. 575. S, C. at law, 12 M. tk W. 279 ; 13 
I'L. J.Ex. 74. 

Interest of Pecuniary Legacies.]— A testator 
bequeathed pecuniary legacies to each Iris 
children, some of whom were minors : and he 
bequeathed the resii.Iiie of his projierty. after 
payment of all his just debts, and funeral anti 
testamentary expenses, and the several iegaeies 
bequeathed by his will, to be equally divided 
between all his sons and daughters, : and he 
directe<i that the “ interest of the legacies " 
thereby given, to such of his eliiitiren as sht»u!d 
' not be of age at the rime of his deceaw sliMuhl 
I be ]}aid to his wife, lo be applieti by her foi* and 
■ towards their imiintenance and cducatiMi! ; — 
Held, that the interest of the ro.-pcotive siiarc' 
of the residue, as well as that nf the pecuniary 
legacies, was «ap})Iicabh,‘ to tlie maituenance of 
the minor ehildre,n. Cruhtuvss v. 6b///ovi’.N’,v, 14 
Ir. Ch. E.2I8. 

Wlicre a testator made a sitccial pr. oision 
the maintenance of his younger children until 
receipt of their portions, and stated tind tIu* 
maim enance given to tlie nuis psiying notlnng 
as to daughters), which was h.-ss than thf 
interest on their ])ortions, siumld In* in lit-'U of 
interest : — Held, that the daughter' wen.' 
entitletl to interest as well :h in;dmenance, 
although the will directed tliat trustees 

should stand possessed of tlie fiiiiif appolittcil for 
payment of their portion, ami of the interehi, 
dividends, ami annual produce thitrerif, In triiaf, 
for the daughters, on tl'iejr attaining twenty- 
one. V. fdlllmih 2 Y, k C., 379. 

Devise of real estate to the testator’s daughter 
for life, with remainder to his two mnm in im : 
and in case the daughter slimild leave any dificl 
or children living at her deatli, then he directed 
that the two sons or their helw, pay to 

such child or children, cf|twilly l^etweeii 
them, as they should sevemily attain tweiiiy-oiie,, 
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.find interest for the same, until the legacy should 
heconie cine, for main ten ance,&c. The clanghter 
left cue child, which lived several years, but 
died an infant : — Held, that interest was due 
from the mother's death to the child’s death. 
Harris v. Finch, M‘CTe. 141. 

Testatrix directed the interest of her residuary 
estate to be a}'>plied in defraying the expenses of 
the education of her nephews George and 
Charles, and the ])rincipal to be apjdiecl either 
in binding them a|)prenticcs at the age of 
fourteen, or to be re.‘^erved till they attained 
twenty-one, to commence business. “ In the 
event of George and Charles (both or either of 
them) being settled before this 'will comes in 
force, I provide that the next hoy (James or 
Henry) have the bcnclit, and so on.” George 
and Charles survived the testatilx, hut died 
under twenty-one : — Held, that James and 
Henry were entitled to the residue. Prestwidge 
Y. Groomlridgc,) 6 Sim. 171. 

A testator, standing in loco parentis, directed 
his trustees to levy and raise, for the mainten- 
ance of such of the children of his son J. and his 
daughter E. for whom it was his intention to 
provide portions, in the meantime, until such 
portions should hccomc payable, such yeniiy sum 
(not exceeding what the interest of the ex- 
pectant portions intended to he provided for 
such children would amount to at 4 per cent.) 
as tlie trustees should deem sufficient : — Held, 
that the legatees were not entitled to interest 
at 4 per cent, from the testators death, but to 
maintenance only. And the trustees hav- 
ing applied, less than 4 per cent, on their 
pm-tions for the maintenance of the children : — 
Held, that they were not entitleti to have the 
difl'ercnco paid to tliein. lindf/c v. Winnall, 12 
Beav. 357 : IS L. J. Ch. 409 ; 13 Jur. 787. 

Legacy to a. father, the Iietter to enable him 
to provide for his younger children : he con- 
sented to secure the capital, but was held 
entitled to the interest. JJrow/i v, Casafnajor, 
4 Yes. 408. 

A testator bequeathed to each of his six 
•gTandchiklre]!. 2otJ/., and in case any of them 
should not have attain e<I twenty-one at the 
-death of the testator, lie directed his trustees, 
who 'ivere also his executors and residuary 
legatees, to psay interest for the legacies of such 
children, after the rate of 5 per cent., towards 
their maintenance and education. Upon differ- 
ences arising lierwecm the father of the children 
and tlie trustees as tc) tlie investment of the 
money pending minorities, the trustees file their 
bill to «>btairi tlie direction of the court, and for 
leave to pay the amninit into court: — Held, 
that tiie trustees might pay the principal money 
into court: : a,nd, seinbie. the trustees will not 
lx* liable to make up the difierence between 
the dividends the nu'niey in court and the 

pet' cent. Ahraham v. Jliddcmcss, 3 Jur. 20Ck 

terrible, if the direction in the 'will had been, 
fortlui trustees to pay intere.st at 2 per cent., 
anil the ntoney was paal into court, the legatees 
wotild 1)0 entitled to the full amount of the' 
tdivkiends. Jlh 

latereBt of fortioas---BHest Son put to 
Sleolion.] — By the settlement on the marriage 
of J. H. with G* XL, portions were to be raised 
for the younger children of J» H. by C. E, or 
mj wife, but not to be paid until after 
tlie decease of J, H., 0» li. or any-fature wifey 
though no estate was given to such ftiture/wife'; 


and po'vt'er w\as given to J. H. to appoint the 
interest of the portions to he raised for the 
children’s maintenance ; and on his default the 
same power was given to the trustees, and the 
maintenance was directed to be jiaid on tlie first 
quarter day after the decease of the survivor of 
J. H., C. K., or such future wife. J. H. died, 
leaving his second W'ife surviving, and by his 
will, which was not duly attested, directed the 
maintenance to be raised from the time of his 
death, and gave other benefits to bis eldest son : 
— Held, that the trustees had no power to allow 
maintenance during the second, wife’s lifetime ; 
but that the eldest son should he put to his elec- 
, tion, as he had other benefits under the will, and 
was the only party that could be benefited by 
withholding the maintenance. Hume v. RnndcU^ 
2 Sim. & S. 174. 

Reversionary Interest of Infants.] — The court 
has jurisdiction to charge reversionary property 
of infants "with money required for their 
maintenance, even where some of the infants 
for whose benefit the money is raised, maj" not 
ultimately become entitled in possession to the 
property charged. A security for this purpose 
approved, with a provision for restoring the 
money by means of an insiimnce against the 
contingenev. Dc Witte v. Palin, L. K. 14 Eep 
251 ; 26 L.’^T. 825 ; 20 AY. R. 858. ' 

Profits of Trade.] — An hotel keeper by his will 
desired his wife to carry on the business 
after his decease for the benefit of hei’self and 
his family so long as it might be conducted with 
advantage ; and gave the hotel, tkc., to trustees?, 
upon trust to permit his wife to receive the 
profits, that she might apply the same in the 
maintenance of herself and family and for the 
education of the children ; and if such profits 
were not sufficient, a sufficient proportion of the 
interest, ^cc., of the residue of his property w'as 
to be so applied. The testator left two children. 
The wife in 1852, after his death, left the hotel, 
abandoned her children, and otiierwise miscon- 
ducted herself. Upon the construction of the 
will : — Held, that since that time she was entitled 
to maintenance only out of the testator’s estate ; 
and one-third of the profits of the business wfis 
allowed to her for that purpose. Castle v. Castle^ 
5 W. K. 643. 

Income of life Estate of Parents given on 
Condition of Maintaining Children.] — By mar- 
riage settlement a sum of stock was vested in 
trustees, ujiou trust to pay the dividends to the 
husband and wife, and the survivor during life, 
upon the condition that they should, during tlie 
minorities of their children, find and provide 
them with suitable diet, clothing, and general 
maintenance and support, in proportion to the 
circumstances and condition in life of the 
husband and wife, and to the expectancies of the 
children. The husband subsequently presented, 
a petition, under the Insolvent DelAors Protection 
Act, upon which an official assignee was apiiointed, 
and an order for protection granted, on the 
terms of his paying 307. a year out of the 
dividends ■ of the settled estate in <iischa]’ge of 
his -debts. The husband and wife afterwards 
assigned all their interest in the trust fiirni to 
B. 0., an assignee, for valual’Je consideration. 
The trustees having paid the fund into court, 
under the provisions of the Trustee 
Act, the infant children proseoted a petition. 
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asldna; that the dividencls of the whole trust 
fund "might he applied for their maintenance 
and support. This petition was opposed by 
11, 0. The lord chancellor, ho^vever, made the 
order, holding that under the terms of the 
settlement the children were entitled, but 
without deciding what he ’would have done if 
it had been shown that the money borrowed 
from IL 0. had been directly for the benefit of 
the children, and without determining wdiat 
was the eficct on the interest of the husband of 
the order for protection. Dalton^s Settlement.! 
Ill re^ 1 I)e G. BI. G. 265 ; 21 L. J., Ch. 681 ; 
16 Jur. 253. 

Surplus Income for Grandchildren attaining 
Twenty-five.] — Testator devised his real and 
personal estate to trustees, in trust to pay 
certain annual sums for the maintenance of his 
grandchildren till they attained twenty-five, and 
to accamulate the surplus income of his estates, 
W’hich was to form part of his residuary personal 
estate; and to divide the income of his estates 
amongst his grandchildren when they attained 
twenty-five, wdth benefit of survivorship on any 
of them <lying under twenty-one, without leaving 
a child that should attain t’U'enty-one ; and. on 
the death of them leaving such child, to convey 
the parent’s share to such child; and he 
en:i powered his trustees, after the death of the 
father of his grandchildren, to convey to his 
grandsons, absolutely, the shares of his estates 
to w’bich, under the previous trusts, they would 
be entitled for their lives. A petition by one of 
the grandsons for an increase of the mainten- 
ance provided by the testator was dismissed, 
the disposition of the property not being such 
as that the grandchildren must of necessity 
take the whole fund. Immer y. Tm^nei\ 4 
Sim. 430. 

Annual Proceeds of Portions raised by long 
Term.] — Upon a marriage settlement, the 
settlor conveyed certain lands in trust for 
himself for life, remainder to trustees for a 
term, to raise an annuity for the lives of the 
husband and wife, and of the survivor, and 
sidrject thereto and in the meantime to trustees 
for a long term, in trust, subsequently to the 
previous charge, by mortgage or otherwise, to 
raise a sum as a portion for the children of the 
marriage ; and with the annual proceeds, or 
otherwise, to provide for their maintenance 
from and after the decease of the settlor, as the 
parents should by deed appoint .-—Held, that tiie 
latter term did not wait for the commencement 
of it until after the death of the survivor of the 
husband and wife, but commenced at the death 
of the settlor ; and that the parents, after the 
death of the settlor, might, by deed under the 
powers, direct an annual sum to be raised for 
such maintenance, (rirngh v. Atidreics^ i 
Coll. C. C. 59 ; a Jur. 305. 

Yi. D^lrathm and €msm\ 

between Twenty-one and 
ihnsband 'Tiirected his trustees 
to hfs widow’ lOOA' per annum for the 
support of each of his chiltlren 
.sMouliT tweatj-one, with ■ 

power 'to 'dr 'decrease such allowance ; 

I he eippowwfihls with the consent < 

hie WidoWi. 'td not. exceetb ^ 




share of any child for his or her placing out or ad- 
vancement in life, or otherwise for his or her 
benefit ; the residue to be held in trust for all 
the children of the testator, wdio being sons 
should attain twmnty-one, or being daughters 
should attain twenty-five or marry, _ without any 
provision for the maintenance of unmarrie<l 
daughters during the interval: — Held, that the 
trustees had no powder, either under 23 & 24 
Viet. c. 145, s. 26, or by w^ay of interest on their 
contingent shares, to a Ihnv maintenance to un- 
married daughters during the interval ; t,)ut 
that the advaneement clause enablctl them to 
advance the necessary sums of money ^ for the 
purpose. lireecVs H ill! In re! U. J., Ch. liH ; 

1 Ch. U. 226 ; 24 W. R. 200. 

Sembie, that if the testator’s estate waas being 
adminigitered by the court, interest on their 
contingent shares wmuld have been given by 
way of maintenance. II). 

Held, also, that the trustees wmuld be justitied 
in increasing the allowance for infant daugiitcrs 
of the testator so as to meet the expenses of 
education, as included in maintenance and 
support. Ih. 

- — - For Baugbter until Twenty-one or Mar- 
riage.] — Testator dircctetl maintenance for his 
sons during minority and for his daugliter till 
twenty-one or marriage, and gave her a legacy 
in case she should attain twenty-one, payable at 
and to carry interest from that time. Having 
married at eighteen, she wms allowed mainten- 
ance for the interval until twenty-one. Chum- 
hers Y. (xoldwinf 11 Ves. 1 ; 8 K. R. 61, S. P., 
Martin v. 3fartin. Bo h. 1 Ch. 2SI ; L. R. 1 Eq. 
369 ; 14 L. T. 129 ; 14 W. E. 421 ; bur see JO we 
V. 3 Sim, 533. 

Testator directed his residue to be converted 
into money, aiul his wife to receive the interest, 
of it for the maintenance of herself and chil- 
dren, and at her death lie bequeathet! tlie w’hole. 
share and share alike, to all the cliihlren slio 
might have by him. The testator left a sou and 
a daughter. "Some years after his deatii t!m 
daughter married Held, that rliereupon her 
right to rnahitenaiice ceased, Jknedeti v. 

14 Sirii. 113, 

A discretionary trust, for tlie maintenance fC 
chihiren during" their minority, and for their 
future advaneement in life Hebh not to ho 
determined as to the inainteiiance. by marriages 
of a female object of it, but only <m hvr attaiu- 
iiig the age of twenry-oiie : oml as to the ad- 
vancement to be still subsisting afitu’ her mar- 
riage. The trust was as to tlie income of a fund 
which w’as directed to be aecunmlaiCiL subject 
to the trust, and the period of lawful aecuum- 
lation bad expired liefore the suit. J^ride v, 

2 Betiv. 430 : 9 U. J"., Ch. 234 : 4 dur, 2l:i 

Under a trust for mainteuance of an iiifaut 
till twenty-one, at which age the cwpus of^the 
fund was given her, maiiueimiu'e allowed fmnj 
her marriage at twenty till twciity-cmic 
man v. .Ruehhum, 8 Jur. 556. 

A testator bequeathed a fitiirl to his rndtiow to ' 
be at her sole and entire for tlie I'lwuii* 

tenance of herself and their (dnldrcii. There was 
only one child, a daughter, who attained twenty- 
one and married t' — Held, tliat tfio trust ftir 
maintenance did not cease ‘whcE tlw child 
attained twenty-one or married, mil that the 
widow was not entitled to have the fan^l 
transferred to her, SeMt v, 35 j 

n K E, 349 ; 11 Jur. Sit ; It 
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Bequest by a mau to his wife, to be applied 
for the maintenance of herself arid their 
children : — hlelcl, that the right of an unmar- 
ried daughter to maintenance did not cease on 
her attaining twenty-one. Cari' y. Lwmg^ 33 
Beav. 474. 

By marriage settlement maintenance for 
daughters is made payable half-yearly, at Lady- 
day and Michaelmas, until the portion became 
payable, wdiich was at eighteen or marriage. 
A daughter attained her age of eighteen the 
IGth August. Decreed to have her maintenance 
pro rata, from the last Lady-day to the time of 
her attaining her age of eighteen. Hag v. 
Palme)\ 2 P. Wins. 501. 

By a marriage settlement, a term was limited 
to trustees for raising, on failure of issue male, 
3,000/. for daughters’ portions, payable at 
eighteen, or marriage. The father and mother 
die, leaving issue two daughters only, wdio at the 
death of the father (who survived the mother) 
ivere hfteen or sixteen years of age, and w^ho had, 
by the fathers will, 500/. a piece devised to 
them, payable at the same time wdth their 
original portions ; but the estate was devised to 
S., one of the daughters, being married and 
being of the age of twenty : — Held, on her bill, 
that she must have maintenance from the time 
of her father’s death till the portion became due. 
and from thence interest at five per cent, till 
paid. CrreenhlllY, Waldoe^ '2ie. Qb. 367 ; Grilb. 
Eq. K. 31. 

Eor Sons during Minority,]— Testator 

bequeathed one-fifth of his residuaiy personal 
estate to trustees, upon trust for all and every the 
children or child of his son J. B., born and to be 
born, and wdio, being a son or sons, should live 
to attain twenty-one, or, being a daughter or 
daughters, should live to attain that age or be. 
married, to be equally divided between them, if 
mure than one, share and share alike, as tenants 
in common ; and he directed that the dividends, 
interest, and income of the share or expectant 
share of each such child should be paid to his 
sail I sun J. B., during his life, and after liis de- 
cease then during the minority of each such 
child should bo retained by his said trustees or 
trustee, and be applied by him or them, as the 
event should happen, in, for, or towards the 
maintenance, clothing, and advancement of each 
such child, in such proportioji, manner, anti form 
as his said son 4. B., or, as the event might 
liappen. his said trustee or trustees should think 
fit. At the date ol: the will and of the testatoPs 
death, J. B. had three children, one of whom, a ; 
son. afterwards attained twenty-one, married, 1 
and lived se(iarately from his father: — Held,;' 
Ihvt, that a was constituteil in J. B. of the | 
income, for the maintenance, clothing, and ad- 
vancement of his children, which trust did not 
tcrminateiipon all or any of his three children 
attaining majority in ids lifetime ; secondly, 
that; J, B. W'as not'etititied to apply the income 
arbitrarily) according to Ins own will and 
pleasure : tldnlly. tlmt he was entitled to apply 
the income of a. child's pi“ospeotive share towards 
that child's maintenance, clothing, and advance- 
ment, without reference to his ability to main- 
tain and cihicate that child ; and f0UTthly, that' 
the son %vho had attained his majority was 'not 
■ entitled to an Ininiedlato transfer ol one-third ol 
the fiiTid, inasiniicli as it did not appear that the 
: imt^M meant to exclude after-oom ehiklren^ 

; anti at tH events he did intend to mthom^ m 
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unequal distribution from time to time of the 
income, for the benefit of J. B.’s cliildreu. 
Bateman y. Faster y I Qoll, C. C. 118. 

A party wdiose interest in a fund had not 
vested : — Held, under the terms of a power in 
a wdll, entitled to maintenance, even after at- 
taining tw^enty-one. Ellis v. Maxwell. 3 Beav. 
587 ; 10 L. J., Ch. 266. 

Grift to a widow, she maintaining and educat- 
ing the testator’s son and two daughters there- 
out, until the son attained twenty-one : — Held, 
that the son, who had married and ceased to 
reside with his mother, but was still a minor, 
was not entitled to maintenance. Staniland v. 

34 Beav. 536. 

Annuity for Mother and Children for Joint 
Maintenance.] — A bequest of .SO/, a year to A., 
together wdth her children B., C. and D., and for 
their joint maintenance : — Held, a bequest of that 
annual sum to the mother and her children as 
joint tenants for the life of the longest liver of 
them. Wtlso7i v. Maddlwn, 2 Y. & 0. C. 0. 372 ; 
12 L. J., Ch. 420 ; 7 Jur. 572. 

A bequest of an annual sum to be raised for 
the support of the children of H., to be paid them 
from time to time as their necessities require, 
without regard to their father and mother, can- 
not he confined to the minority of the children. 
Alexander y. 3POiillooJi^ 1 Cox, 391. 

A testator gave an annuity to his niece of 
a wmek “ towards the support and maintenance 
of her two children until they shall attain the age 
of twenty-one years.” By a codicil the testator 
gave certain leasehold property to the niece “to 
enable her to provide for her children,” and re- 
ferred to his will as “ my said will in her favour.” 
One of the children of the niece died, and the 
other attained twenty -one : — Held, that the words 
in the gift of the annuity referring to the sup- 
port and maintenance of the children w’crc 
merely descriptive of the testator's motive in 
making the gift, and that they did nut cut down 
the life estate of the niece. Farr v. Ilannis^ 41 
L.T.-202. ; 

Annuity to Son from Majority to Death or 
Second Marriage of Testator’s Widow.]— The 
testator bequeathed to his son an annuity of 40/. 
from the period of his majority to the ileafch or 
second marriage of the testator's wife. The son 
attained t-wenty-one, and died before the wfidow : 
—Held, that the legal personal representative of 
the son was entitled to the annuity until the 
death or second marriage of the widow*. Ord. 
In re. DieMnmn v. Blclt'mson^ 12 Ch. D., 22 : 41 
L. T. 13— C. A. Affirming, 26 W. Jl. 880. 

Direction for Conversion — Annuities Payable 
until Distribution.] — 11. H. gave and bequeathed 
the residue of his estate and effects to trustees, 
upon trust, out of the rents, profits, and dividends, 
to pay each of his children, It. 0. Y. and P. Y., 
an annuity of 150/. ; and as his other children 
respectively attained the ago of twenty-one, to 
pay to each of them an annuity of lOu/. ; all 
the annuities to be paid until the period .-liould 
have arrived for the distribution and division ul 
his estate and effects botw*een his cbihlren in the 
manner after mentioned; ami when end so 
socm as all his children should have at tallied 
twenty-one, or at such earlier or deferred period 
'as the tnistees might think ])roper, the tesUiior 
authorised and empowered the trustees to sell ami 
convert into money all his estate and effects, and 






during such time as any of his children should 
he under tdie age of twenty-one, to pn,y to those 
who might have attaiiietl twenty-one the saicl 
several annuities until such periocf of distribution 
ami division ; but when and so soon as all his 
children should have attained the age of twenty- 


testator directe< I tliat the rents and profits of 
his real and personal estate and effects, re- 
maining unsold and iincoii verted, should be 
applied in the same manner as the income of 
the produce of such estate and effects, if sold and 
converted, might be applicable/’ The youngest 
son attained the ago of twenty-one years on 
May 15th, 1853, and an order had been obtained 
for the sale of the real estate, but no conversion 
had actually taken place: — Held, that the 


Annuity to Children “for their Maintenance 
and Education.”] — ^Aii annuity to the children of 
A. '• for their maintenance arul educati<m” is not 
confined to the minorities of the children. Be- 
<iuest of an annuity of lOOZ. to A., followed by a 
<Iirection in these words : In the event of her 
fleatli the annuity is to be coutiniietl to her 
chiiclren for their maintenance and education, 
and I have to request Mr. W. G., banker, to see 
it carried into execution.” A. survived the tes- 
tator and died. On the death of A. .‘—Held, 
that the annuity of lOu/. w^as pa.yable to the 
children, not merely during their respective 
minorities, but during their joint lives and 
the lives and life of the survivors and survivor 
of them* So/ue,s* v. Jlarim, infra, followetl. 
Oardiitr V. Barling infra, observeil upon. Bnapp 
V. Amb. 602, explained. Wilhin,^ v. JoB 

rdL iO U J., Gh* 20 : 13 Ch. D* 501 ; II L. T. 
649 ; 2S W. B. 224, 

Under a trust in a will to apply the yearly sum 
of 50?. (and so on in proportion for any less term 
than a year) for the rnaintenanec arul education 
of A. in such manner as the trustees should, in 
their own discretion, think proper, the will con- 
taining gifts of other annuities during life : — ' 
Held' that this annuity ceased upon A.’s attaining 
Bomes y* Murtm^ infra, overruIiHl 
y, BarMr^ 2 Eq, B, 886 ; 18 Jur. 508 j 

Held, alsd^dhat, the annuities feeing in arroar, 
they {^hqtdd afeate pro tan to > for' the present, to { 
fee recQup#<J outbf themteresl accruing on thei 


Maintenance, Education, and Bringing 

Bp.] — A testatrix devised lands to Irusrt.vs* 
in trust, in the first place, at their diseretiuu, to- 
pay an aiuiuity to her son A. ; atul next, Cu 
the rents to the maintenance, educiWjtm, ami 
bringing up of the three ohildreti of A, tinring 
A.’s life : the srle survivor ttf the three ehildnm, 
attained twcmty-oiie in riie lifftime <tf A. : — 
Held, that the interest of such surviving child in 
the surplus rents and profits dal not cease tut his 
attaining twenty-one, but that he eontitmed 
ei'ititied to them ^luring tiic life of Ills father* 
Badhani w Mvt\ 1 BusS. k M, 631, 


Annuity to Mother for Bife, and after Beoeas# 
to Support, Mamtenanee, and Biioatiim ” of 
her Ohildren until fwinty-one— Sale and 
of Brooeeds among Children.]— A testatcu) fey 
wills made In ISlOj feeqnttithea one aEnuily feA” 
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clear yearly rcntcharge or sum of 300Z.” to his 
niece, “ for and during the term of her natural 
life and after her decease he ber|ueathed “the 
said annuity, yearly rentcharge, or sum of 300Z. 
unto all and every the children, if any, of his 
said niece lawfully to be begotten ; if more than 
one, share and share alike ; and if but one, then 
to such only child,” to be applied in the “support, 
maintenance, and education of such child or chil- 
dren ” until such only child, or the youngest of 
such children, should attain twenty-one, when he 
directed that tlie annuity should “ be absolutely 
sohi and disposed of by such child or children,*’ 
and the pu'oducc to be derived from such sale to 
be equally divided among such children, if more 
tliaii one, share and share alike ; and he charged 
Ids real estates with the annuity, and, subject 
thereto, devised the same to H. in fee: — Held 
(aihrming 27 L. J., Ch. 769), that the annuity 
was a perpetual charge upon the real estate. 
Matmtnfh v. Cami}lpU^ 3 He G-, & J. 232 ; 28 
L. J„ Ch. 61 ; 4 Jur. (n.S.) 1207 ; 7 W. E. 72. 

The devise of an estate in fee-simple charged 
with an annuity is not of itself sufficient to 
indicate an intention that the duration of the 
annuity should correspond with the limits of the 
estate charged. Ik 

Annuity to One for bringing up Another. — 
Clift to A. of 151. per annum for bringing up B. : 
— Held, that a trust was created for the benefit 
of B., which did not fail by the death of A. 
mc/ufT V. nandall, 4 L. T. 398 ; 9 W. R. 251. 

A testator directed his executors to apply 5007. 
for the support and education of his nephew, 
whose education for holy orders he directed to be 
under the control of certain persons named, and 
that, if any part of the sum should remain after 
providing for such support and education, such 
residue should be applied for certain religions 
purposes : — Held, first, that this was not a general 
legacy. Lee-s’ Tn{t<ts\ In re^ Ir. R. 10 Eq. 157. I 

Held, sccorjdly, that although the nephew had 
<lctermined not to enter holy orders, and had 
been apprenticed to a trade, an adequate part of 
the sum bequeathed should be applied for his 
maintenauce and education. Ih. 

Income to Testator’s Wife for her own Use 
and for Maintenance and Education of his 
Children so long as she Continued his Widow.] 
— Testator gave, devised, and bequeathed to 
Ids executors all Ids real and personal estate 
upon trust, to permit Ids wife M. to receive the 
income thereof for her own use and benefit, 
anil for the maintenance and education of his 
children, luimiiig them, so loing as she should 
cfUiti nue Ids widow ; and in case she should 
marry, to pay her an annuity of 1007. |)er annum ; 
and sidqect" to such trusts, in trust, after the 
<leeease or marriage of 1^1., for his said children 
in ct|uai sliares, wlien and as they should attain 
the age <4: twenty-one : — Held, that a trust was 
constilutcil of a" sufficient part of the income of 
the |:»roperty for the maintenance ami education 
of the chikhen, ami that such trust was capable 
of contiuuanec beyond the periotl of a son attain- 
ing twenty-oue, or a daughter attaining that ago 
or'imuTying. The c#utt, however, being, of 
opinion that a discretionary power as to, the 
mode of executing the trust was given to M*, 
directed inquirios for the purpose of ascertaining 
how such cliscretio!iary power 'had been and how 
it ought to be exercised. L^rngmim ?* Mmmy 

3 y* & a 0* c. m $ ; n h j., cl m% ' , 
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Income to Testator’s Wife and Baughters for 
Life— Share of Laughter Dying to be applied to 
Maintenance of her Issue.] — A testator gave the 
income of his estate to his wife and daughters 
for their respective lives, with a survivorship 
clause amongst them for their respective lives in 
I case of the death of his wife or of any of his 
j daughters leaving no issue. In the event of a 
daughter dying and leaving issue, the trustees 
w'ere empowered to apply all or any part of the 
trust moneys or annual produce ami ]>reiiiises to 
which such daughter, if living, would be entitled,, 
in the maintenance, education, and advance- 
ment of such her issue. After the death of his 
wife and all his daughters, the principal was to 
be divided amongst the issue then living of his 
daughters : — Held, that the trustees had power 
to make allowances for the maintenance of the 
deceased daughter's children after they attained 
their majority. Hill v. Rawlhison^ 15 W. II. 
148. ^ ■ 

Marriage Settlement — Bents to be paid tO' 
Husband for Life — On his Second Marriage 
One-half to be paid to Him, and the other 
Half to be applied for Maintenance and 
Education of Children.] — By a marriage settle- 
ment property was vested in trustees upon 
trust, after the death of the wife, to pay the 
rents and profits to the husband for life, or until 
he married again, and in case he married again 
and there was issue of the intended marriage^ 
then to pay him one-half of the rents and profits,, 
and out of the other half to levy and raise for the 
maintenance and education of one child one- 
fourth, of two or three children one- third, and of 
four or more children the ’whole income o£ such 
other half, and subject thereto to pay the whole 
income thereof to the husband for his life, and if 
there should be no issue, then to pay the whole, 
of the rents and profits to the husband. The 
husband married again, and at the date of the 
decree there were four children of the first mar- 
riage, two daughters and one son who had at- 
tained twenty-one, one son under age, and a 
child of a deceased daughter : — Held, that the 
trust for maintenauce and education did not 
cease upon the children attaining twenty -one,, 
but that the four children were entitled i equally 
to one-half of the rents and profits during the- 
life of their father, that the daughters wmi’e 
equally entitled in the event of their marrying,, 
and that the 'word “issue ” was restricted to the 
first generation, and, therefore, that the child of 
a deceased daughter took no interest. Frewen 
V. Hamilton^ 47 L. J., Ch. 391, 

Gift to Children equally — Grift over to Sur- 
vivors if any died under Twenty-five — Power 
; to apply Accumulations during Minority.] — 
i A testator gave the residue of his estate and 
! effects to his four children equally to be divided 
^ between them, share and share alike, with a gift 
^ over to the survivors or survivor, in the event of 
' any dying under twenty-five. He appointed 
i guardians during their minorities, with a power 
1 to apply accumulations of the income of each 
child’s share, during minority, in maintenance,, 
education, &c. : — Held, that the children ’^.vere- 
entitled, for maintenance, &c., to the income of 
their shares between twenty-one and twenty- 
i five. Fras 0 r v. Fmmrj 1 K. II. 430 ; 8 L. T. 

legacy to unborn Children of named Person to 
i vest at Twenty-five— Birection to apply Income- 
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in Meantime for tlieir Maintenance.] — A legacy 
to unborn children of a person named in a will 
to vest at twenty-tive being void for remoteness, 
a direction in the same will to apply the income 
in the meantime for their maintenance is also 
void, and cannot be supported even for a penod 
of twenty-one years. lHelifo)‘d v. Brown^ 2 K. k 
J, 426 : 25 L. J., Ch. 702 ;'2 Jur. (N.S.) 781 ; 4 
W. K. 473. 

Widow to be allowed Money during Minority 
of Son — Abandonment of Son.] — A widow who 
Avas by the terms of the will to be allowed 
money by the trustees during the minority of an 
infant — her son — abandoned the child, for whom 
other guardians were appointed by the court, 
and afterwards having cohabited with a married 
man, and by him had several illegitimate children, 
lived with them in a house to the use of which 
she was entitled under the will. The trustees 
under these circumstances refused to make her 
any allowance out of the trust moneys : — Held, 
that she could not comjjel the trustees so to do, 
but was disqualified from making any claim by 
her abandonment of the child independently of 
other misconduct, Mdlor v. Mdlor^ 20 W. 11.51. 


ill bankruptcy withdrew his claim to receive the 
income : — Held, first, that the charge operated 
as a cesser of B.’s interest from the date thereof, 
and not from the date of the notice, and, there- 
fore, L. was not entitled to the income accruing 
before notice given ; and secondly, that not- 
withstanding the discretionary trust did not 
extend to benefiting any wife or children of B., 
such trust -was valid, and, although the income 
could not be properly paid to B., the whole or 
part thereof might be applied by the trustees 
for his mainteiiance. Bulloch, Lt n\ (lood v, 
Lhhorhh, 60 L. J., Ch. 341 ; 64 L. T. 736 ; 31) 
\Y. E. 472. 


Provision for Infant until Sixteen — Trustee 
then to provide for his Future Maintenance. ] — 
Testator made a certain provision for the infant 
son of his relation M. W. until the age of sixteen, 
and then left the infant to the care of his trus- 
tees, to provide for him in some business or pro- 
fession, and his future maintenance, out of, the 
testator’s funded property : — Held, that the 
infant, on attaining sixteen, was entitled to 
receive out of the testator’s funded property a 
sum sufficient to provide for him in some business 
or profession, and to an annufii allowance for his 
future maintenance during .his life ; and it was 
referred to the master to inquire and state what 
sums were pi’oper to be allowed for those pur- 
poses. Xllvhujtoti V. Gray^ 10 Sim. 203. 

Income Payable till Bankruptcy — Biscretion 
to apply for Benefit of Bankrupt — Assignment 
of Income — Bate of Operation of Cesser.] — 
Testatrix directed her late husband’s trustees to 
.stand possessed of 1 5, COOL, and invest the same, 
and pay the income to B. “ during his life, or 
until he should become a bankrupt or a liquida- 
ting debtor, or cease to be entitled to receive 
:siich income or any part thereof for his own 
■personal use or benefit by any means or for any 
purpose, and in the event of or upon the said B. 
becoming a bankrupt or a liquidating debtor, 
or ceasing to be entitled to receive the said 
income or any part thereof for his own personal 
use or benefit, by any means or for any purpose, 

■ to pay to him or apply for his benefit during the 
remainder of his life, either the whole, or so 
much, and so much only, of the said income as 
my late husbancBs trustees or trustee shall in 
, ’ their uncontrolled discretion think fit, and sub- 
ject to the aforesaid, interest hereinbefore 
- ^ .^appointed in favour of the said B,” to hold the 
- isaid 15,0001, and the investments and income 
, in trust for , the -persons therein named. 

the 'in vestment 'was payable on 
' ' o|. Jaiiuarj and /the 15th of My,'' On 

h '■ t 'fioo, v.ehargi^ his in- 

to notice of 
which hj, the trustees on 

In jfd^ber, U&o^ i 
- trustee | 


Insolvency — Biscretion of Trustees as to 
Application of Trust Fund for Particular In- 
dividual.] — Where trustees under a will have a 
discretion as to the manner of the application 
of the trust fund for the benefit of a parncuki.r 
person, but no power to apply it otherwise than 
for the benefit of that cestui que trust during 
his life, his interest passes to his assignees under 
the Insolvent Act, notwithstanding a proviso iu 
the will, that he shall not have power to sell, 
mortgage, or anticipate the income of the fund. 
Green v. Spicer, 1 Lluss. k M. 395 : Tam. 396 ; 

I S L. J. (o.s.) Ch. 105. 

A testator bequeathed a legacy of 400Z. to his 
executors, upon trust to pay the same to his son, 
in such smaller or larger |>ortions, at such time 
or times, and in such way or manner, as they 
should, in their judgment and discretion, think 
best : — Held, that the discretion of the executors 
was determined by the insol \'ency of the legatee, 
and that the legacy vested in the assignee of the 
insolvent. Bierai v. llohcrts, 1 Hyi. ck K. 4 : 
2L. J., Ch. 17. 

A. assigned 800?. to trustees in trust during 
the life of B., or such part thereof as they 
should think proper, or at such other dn.ies and 
in such portions as they should judge ex|,)edieni, 
to pay the interest to him, or, if they shouki 
think fit, to hn’- it out in procuring for him diet 
and other necessaries, but so that he should iiot 
have any right to the interest other than tlie 
trustees, in their uncoJitroUed discretion, should 
think p>roper, and so iliat no creditor of his 
should have any claim thereon, nor shouki 
the same be subject to his debts, tlispftdi inn or 
engagements : and it was deo!are<! that, alter 
lii.s death, IheSiH)/.. and all savings, and acemnu- 
lations of interest, if uti}', should be in trust for 
his children, and, if he should have no child, 
then in trust for C. B, became }>ai}knipt.. Th«.i 
trustees had paid him the interest tlown to his 
bankriq^tcy : — ilekl. tiuit Ills lilV? iincrt>i passed 
to the assignees. Suoialeii v. Dalen, 6 h'iiin 52-1 ; 

3 B. J,, Ch, ISS. 

Under a marriage seU-lement, tiHtstees were, 
after the bankrujircy of the hu.'ibaud and the 
death of the wife, to pay the inctune ‘"in such 
manner, for the maintenance a;nd support or 
otherwise for the benefit of the liusbaml and 
the issue,” as they might think |uvper 
that the discretionary "power of tlie’tnistees, aw 
to the application of the hieoiiie, was not taken 
away by the bankmptey, so as to en-title tlie ‘ 
objects to take equally. An inquiry was fllrcctecl 
as to \vhat had been .properly iippliecl for ’ the 
maintenance of the issacf, find ' tlics wsignees 
ivere declared entitled to the surplus. IFiilteee 
v. Andermn, 16 Beav. 533. 

A testatrix gave the interest of ‘t sham of her 
residuary personal estate to A* lor lifer «d 
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.afterwards, by a codicil, she noticed the facts of 
-the bnnkraptcy of A., and of his becoming of 
unsound miiul, and thereby revoked tiie bequest 
•to A., and gave tljc same to Iier executors, upon 
trust, during the life of A., to apply the whole 
or such part thereof, at such time, and in such 
proportions and manner, for the maintenance and 
'.su],)port of A.f and for no other purposes what- 
-soever, as her executors should in their discretion 
think expedient ; — Ideltl, that the interest given 
by the said bequest did not pass to the assignees 
■of A. under his bankruptcv. Tioopmy v. Pey- 
ton, 10 Sim. 487 ; 9 L. J., Cli. 172 ; 4 Jur. 456.' 

Valid Gift over on Alienation.] — If there 

Is a valid gift over on alienation by one entitled 
to a life interest in jiersonaity, it will take effect 
•on insolvency, and the interest of the insolvent 
will not pass to his assignee. Roeliford v. Il/iok- 
wnv, 9 Hare, 475 ; 21 L. J.. Ch. oil ; 16 Jur. 
212 . 

Trust for Support, Clothing and Main- 
tenance of an Adult.] — Trust for the support, 
clothing, and maintenance of an adult : — Held, 
to be a trust for his beneiit generally, and to 
devolve to his assignees under the Insolvent Act, 
notwithstanding a provision to the contrary in 
the will by which the trust 'was created. Young- 
Intalayul v. Glshorne, 1 Coll. C. C, 400 ; S Jiir. 
750. Affirmed, 15 L. J., Ch. 355 ; 10 Jur. 419. 

Annuity for Personal Support.] — An 

annuity given to A. for his personal support, not 
to be liable to his debts, and to be paid from 
time to time into his proper hands, and not to 
any other person, and his receipt only to be a 
sufficient dischaige, passes on A.’s bankruptcy to 
ids assignees, (toace,^ \\ Bolpliin, 1 Sim. G6 ; 
5 L. J, (o.s.) Oh. 45 ; 27 R. R. 16. ' 

Trust to Pay Eents of Husband’s Estate 

for Maintenance and Support of Husband, Wife 
and Children, j — Sctt,lcment of husband’s estate 
on his marriage, in trust to pay the rents, ko., 
*'unto or for the nwintenauce and support of 
the luisband, wife, and cuildreu, or otherwise, if 
the frustees sliould think proper to permit the 
s;une to be I'eceived by the husl,)and during his 
life, without power to charge, ckc.” ; on the 
baiikruptcy of the husband : — lieUl, that a trust 
bad been created for the maintcuanee and 
.support of the wife and children out of the 
prtiperiy durincr the iiusband's life. Page v. 
IVag, 3 Reav. 20 ; 4 Jur. 600. 

— Bequest of Share in Trust Funds — Pro- 
viso for Forfeiture if Donee should during certain 
Xives Assign Charge or otherwise Dispose of 
Share — Assignment to Trustees for Creditors.] — 
Rcquesl of a share in <x’irraiii trust funds, in trust 
for A., hi.s exectitias, at Iminist raters, aii(l assigns, 
pfovuial that, if A, shoukk d,uring the life of 
B. or <4. assign, ciiargc, ur otJicrwise dispose of 
his share in the principal or interest thereof, or 
attempt or agree so to «lo, or do any act whereby 
ids share In the said moneys, if payable to him- 
sell or his executors, or administrators, would 
become vested i,ri some other person, then, and In 
■such case, all his estate, right, title, and Interest 
'in -such trust moneys should absolutely cease 
and tletermiiie, and fcliereby and thereupon 
become absolutely forfeited ; and the trustees 
Ifhoukt IteiMorwanI stend possessed, of " the 
share m lorfeited* 'trust to pay, 

'■ VOX* WV* , . . ’ '■ 
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' apply, and dispose of the annual produce thereof, 
during the lives of B. and C,,for the support ami 

. maintenance of A., and of his wife and family, 
or otherwise for his and their benefit, in sucli 
manner as the trustees should think proper ; 
and after the death of B. and C. should settle 
and assure, or pay and apply, and ciispose of 
the share so forfeited, in trust for, or for the 
benefit of A. and liis family, in such manner 
as they should in their discretion think proper; 
A. assigned all liis property to trustees for his 
creditors, and thereby committed an act of 
bankruptcy, and, a fiat being issued against 
him, he was declared a bankrupt ; — Held, that, 
upon the execution by A. of the assignment, 
his share and interest in the trust moneys 
became subject to the trust declared by the 
will for the benefit of A. and his wife and 
family ; that A. was not of necessity entitled 
to any part of the income of the trust moneys 
separately from his wife and children ; but 
that any interest of A. in the trust moneys not 
applicable for the support and maintenance of 
his wife and children pfissed to his assignees 
on his bankruptcy. Kea.rsley v. Woadeoali', B 
Hare, 185 ; 8 Jur. 150. 

Testator bequeathed his residuary estate to 
trustees, and, after making a provision out of it 
for the benefit of his son for his life, and after 
the son’s death for his wife and children, 
directed, that if his son should assign or charge 
the interest to which he was entitled for life, 
or attempt or agree to do or commit any act 
whereby the same or any part thereof might, 
if the absolute property thereof were vested in 
him, be forfcitetl to or become vested in any 
person or persons, then the trustees should pay 
and apply the said interest for the maintenance 
and support of his son, and any wife and child 
or children he might have, and for the education 
of .such issue as the trustees should in their 
discretion think fit. Some years after the 
testators death the son became bankrupt : — 
‘Held, that the trust for the benefit of the son, 
his wife, and children was valid, and that the 
assignees were not entitled to any part of the 
provision. Oodden v. Ceow/mnt, 10 vSim, 642; 

11 L. J., Ch.i45. 

A testator bequeathed the dividemls of certain 
stock to his nephew, solely for the maintenance 
of himself and his family, declaring that such 
dividemls should not be capable of being charged 
with his debts or engagements, and that he 
should have no power to charge, assign, anticipate, 
or incumber them ; but that if he should attempt 
so to do, or if the dividends, by bankruptcy, 
insolvency, or otherwise, should be assigned or 
become payable to any other person, or be or 
become applicable to any other purpose than 
for the maintenance of the nephew and his 
family, his interests therein should cease, and 
the stock be held upon trusts for his children. 
Long subsequently to the date of the will, and 
a few weeks prior to a codicil confirming ii,, 
the nephew took the benefit of the Lords Act 
(1 Geo* 4, c. 119), In the usual way ; and some 
years afterwards the testator died : — Ilehl, 
that this insolvency operated as a forfeiture of 
the life interest given to the nephew by the will. 
YarnM v. Mmrhome, 1 Russ. & M. 364. 

Trusts for Acctiiimlatioii if Son in any 

way Impeded or Frustrated the Trusts of W'ilL ] ■— 
devised his estates to trustees, in trust 
to pay- out of the rents 3007. a yetir for the 

la 
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favour of anv of those persons, to the excliisioTi 
lurine hi. life for the main- of the othei4 ; ami that to whatever extent the 
• but so that power might be exercised in tavoiir ot the m- 
T to charge or solvoiit, tho boiicfit which ho would tako by tho 
- -- oointaient Avoiild vest in the assignee. Xu/Yi 
V. 2 Y. & C. C. C. 98. 

Legacy in trust for the testator’s son for ins 
and beneiit, provided no misfortune In 
shall in the meantime : have; happened 
so as to deprive him or his faniii}^ of 
' the testator declaring hisinten- 
tion. his son’s fortune ])eing aniply sufficient, by 
this fimd to form a. certain and peiinanent pm- 
for him or his family : but in case hepfail 
in business at any time before the age of fhirtjp 
two, then in trust for the support of him, his 
A. wife, and children, as the trustees think proper, 
long as he shall labour undeidhe etfects of aiw 

y. ; but as sobii as' he shall be 

on I freed and absolutely discharged from the effects 
any misfortune or failure in trade, then (bu± 
applicable j not before) to be paid to him : otherwise the 
’ ‘ ' ' -est to be continued to be paid for the sup- 

’t of him, his wnfe, and children, for his life; 

at his death he shall be uiider^ any 

difficulty from misfortune or failure in business, 
trust' for his wife and children according to 
___i appointment by wdll ; and if he shall leave 
no widow or child, according to his dispositiori. 
There was a considerable settlement. The son 
ill the tw^enty-cighth year • of his age being 
12. discharged under a deed of composition, ti,ie 
legaev w'as decreed to him ; the trustees and his 
_y':Y“ ^ y posing it : but the court observed, 

— i that if he should not be discharged, as in case it 

g L*y. the trustees wouid imt 

* iiKlemnified. ■!)& Jlienr v. Turner, 5 \ es. Hub. 

Bankruptcy under Scotch Sequestration — 
Before Discharge Will of Wife giving Bankrupt 
ffiould 1 Annuity for Life with Cesser on Bankruptcy, j — 

" - ' - \ ’ ’ iinkrnpt by it 

J. R. should aiipoint, and in I Scotch sequestration, and beiore la.' obiaiucd lti» 

■ - ■ ' ' ■’ i 'his wife, who had tfiken f'lart in. pro- 

the sequestra! ion, made lior w^ilh and. 
an annuity to Idru bw life, and; 
iliould become bankrupt, or 
diould assign, the anuirhy should eeam ; and she 
;t of 1 also empoweroii the trustees of lier will in their 
{discretion at any time to refuse or diseoni imie 
of' the' aniuiity to her husl»arid,. After 
y^ j the death of the testatrix, and hcfoiv tht' firs^t 
' -layrnent of the auiuiity Inn.^iime due. (h obtaitted, 
or j a (iiscliarge which di<i not divest tlm |>roperTy 
sequestration 

annuity was forfeited. Trtippet^ \\ 


■maintenance of his son’s children, and to pay 
the surplus rents e 
tenanco of himself and his family 
he should not have any powc 
alienate the same : provided that if his son j app 
should, in any manner, impede or frustrate 
the trusts of the will, then the surplus rents, 
should be no longer paid to him, but should 
be accumulated by the trustees, for the benefit^ 

il’he son conveyed his interest j to him,, 

I trustees for his creditors 1 the benefit of it 


of the children. ' 
under the will to . 

Held, that, thereupon, the trust for accumulation 
took effect. Lnccr y. Zeivru, fJ Sim. 30-1 ; 8 L. J., 

Ch. 55. Affirmed, 4 L, J., Ch. 77. 

Settlement of Life Interest for Main 

tenance of Settlor, his Wife and Children.] 
being entitled to a life interest in the dividends | so 
of 9,000^. consols, and being largely indebted, his | misfoidune in 
brother agreed to pay all debts not charged 
A.’s life interest, upon condition that siicli life | of 
interest should be settled so as to be ^ 
for the maintenance of A., his wife and chihlren, I inter 
or any of them, at the absolute discretion of the pur 
trustees. This transaction having been carried } ami if 
into effect : — Held, tli.at such settlement was 
valid against subsequent creditors, and also 1 in 1 
against a person who was a creditor of A. at the | liis 
time of the settlement, and whose debt wms con- 
cealed by A. from his brother, and was the only 
one not paid by him. JTolme.s v. Penney, .3 K. &; J. 

90 ; 2(1 L. J., Ch. 1 79 ; 3 Jur. (N.s.) SO ; 5 W. K. 1 3r 

Property Settled by Father on Son until he | children not 0 ]>i 
should take Benefit of Insolvent Debtors Act.]— j that if he eh-mh 
Property was settled on J. R. by his father, until | should end in a bankrnptc, 

he should take the benefit of the insolvent i b;- 

debtors net, and then the trustees w-ere, during j 
his life, to apply it in such maimer and to such 
persons, for the board, lodging, and subsistence 
of J. R. and his family, as the trustees sL....h: ^ 

think proper ; and after his decease upon trust After (i. nad been adjiKige^ 
for such persons as J. R. should aiipoint, and in Scotch sequestratit 
default of appointment in trust for his children, di.schnrge, his wift 
J. R. took the benefit of the insolvent debtors curing 
act. He had three children, but his wife was thereby gave 

; — Held, that his children, who were all (Icclared, that if ho 
infants, became entitled to three-fourths, and the si 
assignees to one-fourth, of the life intere: 

J. E. JUppon V. JVortim., 2 Beav. 63. 

A person conveyed certain freehold and lease- payment 
hold property to trustees upon trust, to i>ay the the d 
rents and profits to his son T. for life, provided p: 
that in case T, shouLl be declared bankrupt, :: “ 

be discharged under any insolvent act, the from the trustee in the 
trustees shoukl apply the rents and profits in or I that the 
towards the maintenance, clothing, lodging, and j Meredith, 41 L. J., Ch. 23 
support of T. and his then present or any future 

wife, and bis children or any of them, or otlier- Dncertificated Bankruj 
wise for his, her, their, or any of their use and obtained Discharge. j-™~ A t 
benefit, in such manner as the trustees should personal estate t(.) trusti’e>, 
in their discretion think proper. T. wms taken nephew, an uncertificated 
in execation for debt, and sent to prison at the contndled discretion, to i 
suit of a creditor who obtained a vesting order ! tiie benefit of ^ him, or his 


vision 
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ills discharge : — Held, that tiio will conferred on 
the nephew a contingent interest in the income, 
which passed to the assignees, and, upon his 
obtaining his discharge, vested in them absolutely. 
Dachhtt/t V. Ch(dmc)\i^ Jderry v. ChalmerH^ 83 
L. J., Ch. 622 ; 10 Jur. (N.S.) 910 ; 11 h, T. 217 ; 
12 IV. li. 502. 

Annuity until Annuitant should attempt to 
Charge it or some other Person should Claim it,] 
— A testator directed his trustees to pay an 
annuity to his brother, until he should attempt 
to cliarge it, or some other person should claim 
it, and then to a}:)ply it for his support and 
maintenance. The annuitant having become 
insolvent : — Held, that his assignees were entitled 
to the annuity. YovnyhvdnnLtl v. (rid)onie, 1 
Coll. C. C. iuO ; 15 L. J., Ch. 355. And see Cole- 
man^ In zr, Ilctii'ij V. Strong, post, col. 494. 

Pund on Condition that Person should Conduct 
Himself to Satisfactiou of Trustees — Effect of 
Assignment.] — A fund was bequeathed to 
trustees upon trust after the death of the testator's , 
widow to make a weekly allowance to S. and his 
cljildren, if he should have died leaving any, 
towards his or their maintenance and support, I 
such allowance to be in the discretion of the I 
trustees. The testator also declared that it 
should be in the discretion of the trusfees during 
the life of his widow with her consent to advance 
and pay all or any part of the |,)riiici|.)al money 
to S. or his children towards his maintenance 
and advancement in the world, it being his wish 
that S., if living, should have the whole benefit 
of such moneys if he should conduct himself to 
■the satisfaction of the trustees. S. assigned all 
his interest under the will to X. The trustees 
having paid the fund into court without imputing 
any unsatisfactory behaviour to S. : — Held, that 
X., the assignee of S., took the whole fund. 
Cve',^ Tnust, In re, 4 K. J. 199 : 4 Jur. (N.s.) 
158... ■ . 

vii. SurpVua, 

Surplus Eeuts and Profits.] — A testatrix 
devisetl lands to trustees, in trust, in the first 
place, at thoir discretion, to pay ait annuity to 
iier son A. ; and next to apply the rents to the 
maintenance, educatiun, and bringing up of the 
three children of A. during A.’s life ; the sole 
survivor of the tiirce chiklren attained twenty- 
one in the. lifetime of A. : — Heki, that the 
interest of such surviving child in the surplus 
rents and profits did not cease on his attaining’ 
twenty-one, but that lie continued entitled to 
them during tlie life of his father. Badham v. 
Men, 1 Iluss.' M. 631. 

A., seised uf an estate of 600A per annum, 
ilevises 3Ui)/. per annum to an infant, whose 
faiher was his Imir-at-iaw, and the other 3001. 
per annum he devises to the father for his care 
in looking after the son's estate till lie should 
come to the ago of twenty -one. The father ■ 
ilies, leaving the son six years of age, having, ' 
by his will, devised this 3001 to his wife, anil 
<lcs,ired her to save wliat she could out of it for 
& portion for hk tlaughter, and appointed her , 
guardian for his son. This 300/. per annum does 
not determine by the father’s death,, but the 
■ wife shall have it till the son arrives at the a^e 
of twenty-one. Fre. Ch. 397.' ' ' . : 

- Am cfitite was devise! to trustees for five 
hundred yearsj with remainder to persons still 
with remainder to the plaintiff. .The 


trustees had active duties as to the manugemenfc 
of the estate and large discretionary powers, am 1 
they were authorised, ‘‘ during the minority of 
any person absolutely or presumptively en- 
titled,'’ to apply the surplus income for the 
benetit of such person, accumulating the surplus : 
— Held, that the plaintiff, who iiad attained her 
’ majority, had no right to any part of the surplus 
rents accruing prior to her estate becoming 
vested in possession. Sidney v. Wllmer, 25 
Beav. 260. 

Where after a devise for successive estates for 
life, with remainders in tail, subject to a term of 
ninety-nine years, the trusts of such term were 
declared to be that the trustees should, out of 
the rents and profits of the estates, insure the 
messuages and keep the same in repair during the 
respective lives of the several tenants for life, and 
should, during the respective minorities of each 
and every person thereby made tenants for life or 
in tail, appW the surplus or residue of the rents 
and profits for the maintemanee and education 
of the tenants for life or in tail, who for the 
time being should be entitled in possession to 
the estates ; and in case the whole of tlie surplus 
of the said rents and profits should not, during 
the minority of any such tenant for life or in 
tail as aforesaid, be applied for his or her main-, 
tenance and education, then the surplus thereof ' 
was from time to time to be laid out on real or 
government securities, at interest, in the names 
of the trustees, upon trust for such person or * 
persons from time to time, as for the time being 
should under the limitations of the will be-- 
entitled in possession to the said estates ; and if 
any person who might become entitled in posses- 
sion or remainder to an estate tail in the estates 
under any of the said limitations should die 
under twenty-one, without issue inheritable to 
such estate-tail, then the absolute Interest in the 
mone3^s so directed to be laid out and invested 
was to be considered as nut having vcstedi 
in. such person, but the same was to go over to, 
the next taker : — Held, that the first tenant for- 
life in possession of the estates iwas not abso-. 
lutely entitled to the accumulations of the rents, 
and profits which had accrued during his 
minority, but was only tenant for life of such-, 
accumulations. Glennie, 2 Y, & 0. 0. Ch . 

237 ; 7 Jur. 274. 

Devise of houses to executors in trust to 
receive the rents for the support, clothing, 
maintenance, and education of the testator’s 
children, until they should respectively attain 
the ages of twenty-one jmars or marriage, and 
from and after which to A., B. and 0., or such 
of them as shall be then living : — Held, that the 
devise to A., B. and C. did not take effect in 
possession until after all the children attained 
twenty-one or marrie<i. Furran v. Smith., 11 Ir, 
E(p R. 254. 

Qtuere, whether there was an intestacy UvS to, 
the surplus rents beyond what was necessary for 
maintenance and education of the children 
during their minorities. Ih. 

Surplus Income.] — Bequest of stock, tkc., and 
interest and dividends to accrue, to the tedator's 
two great-nieces, equally to be dividcd.aud to he 
assigned, transferred, &c., to them, when and as 
they should respectively attain twenty-oue ; with 
Hmitations of their respective shares in the. 
event of death under tweiity-one to their 
respective children ; with survivorship iu naseof 
UO oMidren, and a direction, that the executors 
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should during the respective minorities of the 
legatees receive the dividends, interest, ice., and 
that so much as should he necessary should be 
applied for maintenance, &c. ; and the residue 
accumulate for their respective benefits, until 
they should respectively become entitled to their 
respective parts. The surplus interest held to go 
vith the principal upon the death of one. under 
twentV"Onc without children. Sisson v. Shaw, 
9 yes.‘285 ; 7 E. 11. 190. 

A particular sum being given for maintenance 
will not bar the party from being entitled to the 
surplus profits. Stafford CJSarl) v. Bneldeyy2 
Yes. Sen. 171. 

Upon the construction of a will : — Held, that 
the surplus dividends of a legacy, after payments 
for maintenance during the minority of the 
legatee, go with the corpus. Slade v, 1 

C. 6. C. 565. 

A legacy was given to trustees to be expended 
by them for tiie benefit and advancement of an 
infant as they in their absolute discretion should 
think fit. There was also a gift by the will, of 
the income of a share of the residue to the infant 
for life on his attaining twenty-one, with a 
power to the trustees to apply the income 
during his minority for his maintenance and 
education. A suit for administration was insti- 
tuted by the trustees immediately after the 
testator’s death, and orders were from time to j 
time made in it for the advancement, and also | 
the maintenance and education of the infant out I 
of the legacy. On his attaining twenty-one 
Held, that he was absolutely entitled to the 
unapplied residue of the legacy. Farley v. 
Jlyder, 41 L. J., Ch. 583 ; 26 L. T. 864. 

Held, also, that inasmuch as maintenance 
would have been ordered out of the income of the 
contingent share of the infant, he was entitled 
tu be recouped out of the past income of the resi- 
duary estate what had been expended out of the 
legacy for his maintenance and education. Ih. 

Discretionary Trust of Besidue for Benefit of 
legatee — Kon-exercise of Discretion — Interest 
of Legatee.] — Gift of a share of residue, after the 
determination of a life tenancy therein, to 
trustees, upon trust to “ pay or apply ail or any 
portion of the income or corpus of the same in 
or towards the support or maintenance or other- 
wise for the benefit of their brother B., in such 
manner and proportions in ever^^ respect and at 
such times as they shall deem most conducive 
to his welfare.” The brother predeceased the 
tenant for life Held, that the efiiect of the gift 
was to empower the trustees to apply so much 
of the share as might be required for the personal 
benefit of their brother, but that no trust was to 
be implied in his favour as to the whole of tiie 
Bhiive ; consequently that the share did not pass 
to his legal pei’sonal representative. Sandersons 
Willi In infra, followed. Glide v. Worthhi-gton 
(3 De G. & Sm, 389 f IB L. J., Ch. 303 ; 13 Jur. 
847) distinguished. StangeTi In ?•<?, ^horsoni v. 
TaUi 60 L. J., Ch. 326 ; 64 L. T. 693 ; 39 W. ii. 455. 

■. A^6iui3^TUlatioES--“I»ter8st]-r-Such part of in- 
of legacy of 40001, as was not wanted lor 
Q, to accumulate and ,bo, added to, 
.^4 ^ong 'With, the principal sum for 

of J the pepons to be. entitled to" the 
-In that event the 
,priBcSpa} ahd to go to her child or 

thereof, to 

'^^0: f W. J j 


other part thereof to J. IL ; and the remaimler 
to T. H. : — Held, that the iatter took the whole 
accumulations. JJ'oodhmd v. Marriott C. F. 
Cooper, 62. 

T. gave the residue to trustees, inter alia,, to 
lay out one-third part in securities, the interest 
to accumulate for the benefit of the children <'>£ 
his niece, and if she should survive her husband, 
and have issue under twenty-one years of age, 
the trustees were to apply the interest for tlieir 
maintenance till twenty-uiic. and upon the 
children attaining their ages of twenty-one 
equal shares of the principal to be transferred to 
them ; the interest accrued between the eider 
and the younger children coming of age decreed 
to be divided between them. IlaivJuns v. Combe, 

1 Bro. a C. 335. 

Mixed Fund.] — Testator directed his ex- 
ecutors to pay and apply the whole or any part of 
the rents, issues, and profits of his real and personal 
estates during the life of J. S. for or towards his 
maintenance, attendance and comfort ; and after 
the death of J. S., to sell the real and persomd 
estate, the produce of the sale to be deemed part 
of the testator's personal estate, and the rents 
and profits of the real estate in the meantime, 
and until a sale, to be deemed part of the annual 
income of his personal estate. The whole of the 
rents of the real estate, and |)art only of the 
personal estate, had been applied by the trustees 
for the maintenance of J. S., who was of unsound 
mind, without toiicJiing upon his private pixs- 
p)erty : — Held, that the personal representatives 
of J.S.were not entitled to the iinapj.died savings 
of the testator’s real and jsorsonal estate as upon 
an absolute gift of the income to d. 8., though 
the wiiole income, however large, mignt have 
been applied by tiie trllsrec^ for his maintersance. 
if necessary ; but that tlio mixoil fund must bo 
ap)portioned between the rcstator’s heir-ut-law 
and residuary legatees. Sander^'ii^Fs Will, In 
3 K. & J. 497 : 26 L. J„ I'h. 804 ; 3 dur. (N.ri.) 
658 5 AV. K. 864. 

Held, also, that if the triisrees liali a.c<iumu- 
lated the testator's estate, and allowed J. S. to 
have been maintained out of his own property, 
his administration would have Ijceii entitled t<.» 
be recouped to the full extent. Ih. 

Investments of Unapplied Income,]-— 

Funds were vested in trustees by AL, upon trust 
('after certain intermediate tru.sts) tu pay the 
whole or so much as they should thi.nk fit of the. 
divitlends thereof towards the maintenance, 
of an infant; and upon trust, when the infant 
attaineil twenty-one, to pay the whole dividends 
to her, with further trust us to <*urpus of the fmni 
for her childreri ; but If the infant died under 
twenty-one without issue, then «.pt>« irmsis as to 
the corpus of the fund, and the dividends rhence* 
forth to accrue, for the next c4: kin of '}>L A 
power was contained in the setikmcrit authorising 
the trustees to invest so much of the Income to 
which the infant “ shall be entlikd” as 'might 
not be required for her maintejuaneei etc., ami to 
transfer such investments to the Infant oa her 
fittaining twexBy-one, with power to the tnwteea 
to resort to the acjcumulatioas of &ny'piwic«B 
year, and apply the same for thednfaaFi main* 
fenance, &c,, In any suececHliiig year. The , 
Infant died under twe^nty-one, and , llwre wm « < 
considerable sum liivesicd, being 
of unapplied income :-^Rel4' m bet-weih. the . 
patties ckimiiig tmder the glfl-ovw* ilie 
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kin of the infant, and the personal representa- 
tives of the settlor, that the invested acemn illa- 
tions passed to the personal representatives of the 
settlor as a resulting trust. JBalifir v. Puah 5 
W. E. 289. '■ ' 

Arrears of Eund never raised for Main- 
tenance.] — By a post-nuptial settlement the sum 
of 15,000^., secured by mortgage of the settlors 
property, was settled upon' his children, with 
])o\vei‘ for the trustees to apply the income for 
their maintenance. The money was never raised 
or pa, id to the trustees ; the settlor maintained 
his children until his bankruptcy : — Held, that 
the children were entitled to the arrears of the 
fund. Kert'kon’s TruatK, Iti re, 40 L. J., Ch. 
G37 ; 25 L, T. 57 ; 10 W. E. 9(>7. 

E’o Direction to Accumulate — Past Ac- 
cumulations and Future Income during Child- 
ren’s Minority,] — By settlement trustees were 
directed to pa}^ the income of 1,0001 for the 
maintenance, education and support of the child- 
ren of the marriage, and when they should attain 
twenty-one years to pay the same sum and the 
accumulations thereof accruing to such children. 
The father had maintained the children at a 
greater e.vpensethon the income of LOOOZ. There 
was no direction to accumulate : — Held, that the 
father was entitled to the past accumulations 
of income, and the future income during his 
children’s minority. JJlrch v. Sunine-r, 3 Jur. 
(^vS.)712. 

Interest accruing due on Shares during 
Minority not applied for Maintenance.] — A 
testator, after hcqueatliing certain shares of his 
residuary estate (the ])roduce of a mixed fund) 
to his son and (laughter rcsp>ectivcly, directed 
th.at the interest of the share given to the son 
should be applied for his maintenance and 
edu(!ation till twenty-one, and that after such 
period he should have ]}owct to receive and dis- 
pose of such interest till his age ol twenty-five, 
when the w’hole of the property bequeathed to 
him was to be at his own disposal. He further 
directed that half the property given to his 
daughter should be irivestetl, in trust, for her 
maintenance, education, use, and benefit, during 
lier life, and for her children, if any, after her 
decease ; and if there was no issue living at her 
decease, the said property -was to devolve to his 
son : and in case ho w'asdead also, and had left no 
issue, the said property was to devolve to his execu- 
tors thereiimfter naraefl. The other half of 
the pr<.ipcuiy bequeathed to his daughter he 
<lire(;ti*d to be invested for her sole use and ^ 
I enefit till twenty-one, find that the said pro- 
perty should then be at her own disposal; and 
if either the sem or daughter should die under 
twenty-one, the propei ty bequeathed to the 
one so (lying should devolve to theotlier; and 
if both sliould die uiuicr that age, then the 
property bequeatlied to them should devolve 
to. and become the |)rnperty the four persons 
therein nameti and described, to be divided 
betwi.xt them, in equal proportions, and their 
heirs for ever ; ivliie’''i four perst'ns he a^so 
appointed his executors. One of the four 
persons named executors renotmeed probate, 
and dedli'icd to act ; and afterwards both the 
, son and daughter died under twenty-one.’ and 
' without . issne — 'Held, that the interest which' 
'accnied' upon the shares of' the son and 
la.nihter, during their respective minorities, 
^-'mr M it’ had -not been applied to their 
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maintenance and education, vested absolutely 
in them, and passed to their pci’sonai repre- 
sentatives. Barber v. Barber, 3 Myi. & Cr. 
6SS ; 8 L. J„ Ch. 36 ; 2 .lur. 1029. 

Testator bequeathed the residue of his 
personal estate to three trustees, in trust to 
pay, apply, and dispose of all the interest 
thereof for the maintenance, support, and 
benefit of his three children and the survivors 
and survivor of them, in such shares and pro- 
portions, and in such manner, as they should 
think most proper and advisable ; and if nil 
the children should die without leaving issue, 
then that the trust fund should remain vested 
in two of the trustees in trust for the persons, 
thereinafter mentioned : — Held, that the whole 
income of the residue was given for the chil- 
dren’s benefit, and, the trustees having applied' 
only part of it for their benefit, that the sur- 
plus devolved on the survivor’s death to his 
personal representative. Beeror v. Parirldr/ej 
11 Sim. 229 ; 10 L. J., Ch. 89. 

LiaMiity to Account for Surplus,] — 

Testator gave all his property to trustees, in 
trust to pay an annuity to his wife, and, 
subject to that payment, to convey, assign, or 
transfer, all his property, unto and equally 
between his children, when and as they 
severally attained tw^enty-one ; and, in the 
meantime to pay, to his wife, or otherwise 
apply the rents and proceeds of their respective 
shares for or towuxrds their respective mainten- 
ance, education, and a,dvancement. But, in 
case of the decease of any of the children 
under twenty-one, then upon trust to convey, 
assign or transfer the shares of such of tliem 
as should so die, and the accumulations, if aixy,, 
unto and equally between such of them as should 
attain twenty-one. The testator’s widow* main- 
tained and educated the children for several years, 
and advanced three of them, out of the income re- 
ceived by her from the testator’s property, exclu- 
sive of her annuity ; and, the income being more 
than sufficient for those purposes a considerable 
surplus remained in her hands : — Held, that the 
surplus belonged, not to the children, but to the 
widow^ Brflwnev. Pavll, 1 Sim. (K.S.) 92 ; 20 L. J., 
Oh. 75 ; 15 Jur. 5. S.F. Berhdey v, Siolnbimic. 6 
Sim. 613 ; 3 L. J., Ch. 165 ; 5 L. J., Ch. H2. 
Hadmo v. JTadow, 9 Sim. 438. And see Ilailies 
V. Ward, 1 Hare, 446 ; 11 L. J., Oh. 276. 

A testator directed his executors to apply 
the dividends of the property belonging to him, 
wiiich might remain after paying legacies and 
providing for the payment of annuities, wnth 
' his funeral expenses, his debts being all ]>aid, 

I to the maintenance, education, and benefit of 
R. S.. as they should judge most advantageous 
for him ; and in the event of the death of E. S. 
under twmnty-one, he directed the dividends to 
be applied as therein mentioned- B. B. survived 
the testator about tw'o years, and the executors 
applied a part of the dividends to his mainten- 
ance, education, and benefit Held, that the 
unapplied part of the dividends, with the 
accumulations, formed part of tlie residue. 
JPDomUl v. Bryce, 2 Keen, 517 ; 7 L. J., Ch. 
217; 2 Jur. 295. 

0., by his will, devised all his freehold and 
copyhold estates to his two daughters, A. and 
M., and all other daughters that he might 
thereafter have, as tenants in common fee : he 
had afterwards another daughter L. He then 
gave directions for another will, by which he 
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gave all his real estates to his two eldest 
daughters, and a sum of 15,000Z. to his 
daughter L, The attorney took the minutes 
of this second will in writing, but before it 
was prepared the testator died ; these minutes 
were proved in the spiritual court as a testa- 
mentary paper : — Held, first, this paper, being 
proved in the . spiritual court, is sutiicient to 
pass copyhold estate ; secondly, but is so 
totally void as to the freehold, that it will not 
put L. to her election, and she thereafter will 
take her share of the freeholds under the first 
will, as well as the 15,000?. under the second ; 
thirdly, the testator gave the 15,000?. to his 
daughter L,, to be paid to her at twenty-one 
or marriage, without interest for the same in 
the meantime ; but if she died before twenty- 
one or marriage, ihen the 15,000?. was not to be 
raised, but was to sink into tlie residue of 
his personal estate. And he directed that, out 
of tlie interest of the 15,000?., certain sums of 
money should be applied for the maintenance 
of L. The interest of this legacy, beyond the 
maintenance, is vested in L., and must be 
appropriated to accumulate for her benefit. 
Carey -7. AHheio.^ 2 Bro. 0. C. 51; 1 Cox, 241. 
Anti see Sheddon v. Goodriok, 8 Ves. 492, 498, 499. 


Defeasible Estate.] — A testator directed 

that certain funds should be made , payable to 
children on their arriving at the age of twenty- 
one, and that his trustee should in the meantiine 
pay and apply the interest towards the mainte- 
nance of such children until their respective shares 
should became payable ; and that it should be 
lawful to apply the whole or any part of the prin- 
cipal to which any infant might be entitled under 
the p]’()visions thereinbefore contained, at any 
earlier period than the same would become 
vesfetl or payable by virtue of such provision, 
for the advancement of such infant : — Held, 
tliat the representatives of a child who died 
under the age of twenty’-one were not entitled 
fo the interest accrued during his minority. 
Sl’T/fe V. Stewart, 10 Jur. 299. 

Pj'operty was bequeathed to trustees in 
trust for an infant, with a gift over in case of 
his death under twenty-one. The trustees 
accumulated the income of the- property not 
lequircd for his maintenance, in pursuance 
of the powers given by s. 25 of Lord Cran- 
worth’s Act. The infant died under twenty- 
one : — Hehl, that the accumulations of income 
to the time of the death of the infant belonged 
to tile infant, and were not to he held for the 
benefit of the remainderman who ultimately 
became entitled to the pjn)[)erty from which 
the accunudat-ions aro.se. Jiuelilriffi Estate, In 

52 L. 4.. Oh. 489 ; 22 Cli. D. 583 ; 48 L/T. 
1(49 ; 31 W. H. 376, 

' viil, Emeethm of , 

Exercise of Power of Appointment — Discre- 
tion not taken away.]— Under a marriage settle- > 
ment, property was to be held by^ the trustees. 


wife appointed the property among the children 
equally, and directed that during their minorities 
the income of their respective shares should be 
paid to the husband, to be applied by him for 
their maintenance : — Held, that the discretion 
of the trustees as to the application of the income 
during the minorities was not thereby taken 
awav. 117/ /7c v. Orrnic, 18 Beav. 571 : 23 L. J., 
Ch. 8GB ; 2 W. K. 320. 


Delegated Authority.] — Devise and befjiiest of 
freehold, copyhold, and personal estate, upcui 
trust for sale at the discretion of the trustee, and 
that the rents, interest, and proceeds should be 
divided amongst a class, either equally or in 
other proportions, as the trustee Inning regard to 
their circumstances, should appoint. ; followed hv: 
an unattested codicil, directing tlie applioati/m 
of such rents, interest, and |)roceods for the 
benefit of such of the class as were unsettle<i, and 
particularly for the comfortable support of l\ 
(one of the class), who was of weak mind ; and 
in case the trustee should not live to perform the 
whole trust, the rest to be executed by any 
persons he might appoint, having regard to the; 
said intentions. The trustee by deed directed the 
manner in which the estates should be sold, and 
the proportions of the proceeds applied, an<i 
directed the division thereof amongst the other 
objects to be postponed until after the death of 
P., and nominated other persons to execute the 
trusts, which might remain unexecuted at his 
(the trustee's) death, with the same <hscretionary 
power that he had hiinseif : — Held, that the 
trustee, for the government of his own <liscretu>n, 
might properly Imwe regard to the direction t,>f 
the unattesteci codicil, even as to the proceeds of 
the real estate, so far as he was nor restrained, by 
the etfect of the will ; that, the prospective 
directions in the deed of api'joiritment were nru- 
necessai’ily invalid, especially those which relate<l 
to the future mainlenance of Ih ; and that the 
attempt to delegate powers whicli the trustee 
could not transfer did not invaliilate the tiirec- 
tions in tlie same deed wliicii iic had pcovt.'r t'iv 
give. IJitrliw Leworfhij, 2 Hare. 2iht ; 15 L. J.. 
Ch. 235. 

A testator directed Ills trustees, in their uncon- 
trolled (.hscretion, to a]>ply such part of his 
residuary estate for the nmintenaneo. comrori, 
and support of hi.s wife, as, togetiier with her 
own ]')rupei'ty, should makeup fjcraninta! itaxane 
to otlt?/. At iheilale of the will, and at doath. 
the wife was of unsound mind, but she afOT- 
wards recMJVered : — Held, titat sla.* was entitled 
to liave her income made up to 5on/. per aiimtm. 
Jin ! fork V. Builoek,ll dur. (N.8.) gp ; I1 L. T. 
561 ; 13 AC. K. 212. 

A. disinherits his s<»n, and by will eives Ha- 
greatest part of his esfatc os B'„ au'l tells Ih, if 
Ids sou behaved well, he tulghr nay him 2o/. a 
(piarter : and if he uscil that well, he mieht mako 
ir up 49/. a quarter. De/uned 4tt/. a <pmru;r to 
the son. Eha/,suuui v. Jxlayi^aoa/K 2 Vet'u. 55*,/. 
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allowance out of the trust mone^^s : — Held, that 
she couhl not compel the trustees so to do, but 
was disqualified from mahing any claim by her 
abandonment of the child, inclependently of 
other misconduct. Jfdlor v, Mellor, 20 W. R. 51, , 

Keeping considerable Balances in Kand.]— 
Trustee, being direete<l to apply in his discretion 
such portions of the income as he should think 
fit,^ towards the supiiort of F. H, and her 
children, and to invest and accumulate such 
part of the income as should not be so applied 
Held, to be justified in keeping considerable 
balances in liis bands to answer contingencies, 
and not chargeable with interest on such balances, 
'Caniicell v. 1 Jur, 7i)2. 

DiS’erence between Trustees as to Accumu- 
lation.] — Under a settlement, discretionary 
power over a fund of 500/!. a year was given to 
two trustees upon trust, to apply it 1o ihe main- 
tenance of an infant, or else in their discretion to 
acciimnlate it, and if the trustees did not apply 
the fund to either of these objects, it was to be 
pai<l to Mrs. W. They both agreed the fund was 
ijot required for maintenance, but differed on the 
ejuestion of accumulation: — Held, that as the 
maintenance was amply provided for, and the 
^ourt in the exercise of its discretion on the 
point, when the trustees differed, thought the 
accumulation unnecessary, Mrs. W. was entitled 
to the fund until further order. WJndhaw v. 
'CiH,j)er, 24: L. T. 798. 

Payment to Annuitant where Bijoretioncry 
Power to Purchase imnuity.] — By will a sum 
'was given to two trustees on trust, to pay the 
income to C. for his life, with a gift over of the 
|3rincipal on his death ; but the trustees had a 
•discretionary power to purchase with the })i‘in- 
cipal an irredeemable annuity for the life of C. 
for his benefit. The trustees did not purchase 
•an annuity, Imt one of them paid to C. during 
his life, from time to time, various small sums, 
amounting in the aggregate to more than the 
fu)tal income, but less than the principal : — Held, 
that this was a proper exercise of the discre- 
tionarv power. v. Carr, 39 L. d., Ch. 

i>10 ; L. It. 9 Eq. 260 ; 22"L. T.8 ; 18 M*. R. 415. 

Arrestment by Creditors — ESret on Power to ' 
Postpone Payments.] — Where tiiistces have an 
nulimited discretionary power to postpone, as long 
as tlu’V think fit, the payments of .shares of a 
■j’esiduaiT fund : and where of the time and 
manner of exercising the power tliey are to be 
the sole ami final judges, arrt'sting creditors of 
the fund will be tiefeaU-d by the trustees exe- 
emting, even aftiu* actinii raised, a deed applying 
the fund as an alimentary })rovision for the 
}.>(‘hoof of ilie }»enefioiaries. Xt) proceetlings 
rt sorted to by crctiitors uf the beneficiaries can 
in such u- ease alu’irlge the. powers of the trustees. 
Chfniihfr,^ V. SnnCf, 8 A}>p. Cas. 795— H. L. (Sc.) 

Power to Purchase a Trade,] — A power in a 
■rfottleiuent to witluiraw fiuuls and lay them out 
iti the purchase uf a trade fur the benefit of the 
husl,KUKl and wife may he exercised after the 
■dea,th one of them for the benefit, of the mv- 
'vivor akme, v. ArnM^ 18 W. E. 540. 

In exercising it ihe trust(,fes ought to see that 
a purcliitsc is buna fi<le nuulc, but they need not 
inquirs.'i i«tr> the value of ^tiie property or ,cxpe- 
Akucy of the piircliastg Ih, 


Discretionary Trust for Maintenance — Child 
Assigning Interest.]— A testetor directed his 
trustees, after the death of his wife, to appdy 
the income of his estate “ in and towards the 
maintenance, education, and advancement of 
my children in such manner as they shall deoni 
most expedient until the youngest of my said 
children attains the aee of tweiity-one years,” 
and on the happening of that event he directed 
them to divide his estate equally among all his 
children then living. The testator left four 
chikh'en, two of whom at the death of the widow 
in 1884 were of age, and the youngest was in his 
seventh year. After the decease of the widow 
the trustees paid each of the adult children one- 
fourth of the income, a ml applied the other two- 
fourths for tlie benefit of the minors equally till 
1886, when J. S. C,, the eldest son, made an abso- 
lute assignment for value of alibis interest under 
the testators will to H. The trustees declining 
to pay one-fointh of the inceme to H. he took 
out a summons to have the construction of tl'C 
will determined : — Held, that no child of the 
testator was entitled, prior to the attainment of 
twenty-one by the youngest of the testator’s 
children, to the payment of any part of the 
'income, and tliat the trustees weie entitled to 
a}>}>ly the income for the maintenance, education, 
or advancement of thechildien, including J. S. C., 
in their absolute discretion. Cdcman, In rr, 
Ilenrij v. Strong^ 58 L. J., Ch. 226 ; 39 Ch. D. 
443 : 60 L. T. 127— C. A. 

Held, also, that H. wms entiHed to no interest 
in the income except S!’ch moneys or property, 
if any. as might be paid or delivered or appro- 
priated for payment or deli^’ery by the trustees 
to J. 8. C., and that the trustees could not pay 
or deliver to J. 8. C, money or goods forming 
part of the income or ]3urchased out of the iri- 
(ome, for that such moneys and gocKls so paid 
ov delivered, or appropriated to be paid or 
delivered, would pass by the assignment. Ib. 

Payment into Court.] — 'Where, under a will, 
the income of a fund is payable for the mainten- 
ance of T., the trustee, by paying the fund into 
court, relinquishes his discretionarv power. 
T(‘gg\s 7'rn,sU, In re, 15 L. T. 236 ; 15 W. E, 52. 

Power to Advance Money.] — A testator by 

his W’ill devised and bequeathed his resi<luary 
estate to trustees, and gave thereout a legacy of 
10,OOOZ. toeach of his five daughters, and elirected 
t hat the legacies should be held upon certain trusts 
for ihe benefit of his daughteis, their husbands 
and children respectively, and he provided that, 
on the request of any of his danghters, it shoukl 
bo lawful for the trustees, if they sliould think 
tit, to advance to the husband or huslxinds of 
anyone or more of his danghlers, ])art of her 
legacy (not exceeding r>,OOOZ.) for the purpose of 
setting up the husband in busiiie>s, (.r othcirwiso 
jjromotingthe advancement oi* benefit of his said 
daughter and her husband and family. The 
trustees paid the legacy of one of the daughters 
into court under the trustee relief act. Apt-di- 
cation was now made for the atlvunce of a sum of 
3,0U0Z. to the husband of the daugliter vvhosc 
share had been so paid in, for the purpose of fur- 
nishing him with a professional residence. The 
surviving trustee of the will consented to the 
advance being made : — Held (following C e\i 
Trynf, In re, supra, col. 4S5'). that. 11u‘ tni.'^ta^, 
by paying into court, had terminated their dls- 
I cretion, and that tlie discretion being a personal 
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one could not be exercised by the court, and the cretionarj power, which the court will not fiis- 
advance could not therefore be made to the bus- turb so long as it is reasonably and honestly 
band. ?v, post. col. 512. not exercised. Co.s‘faha(Jh’ v. Cofttahadic, 6 Hare, 

followed. KdflefoUVs In re'm L T.'315. 410 ; 16 L. J., Ch. 259 ; 11 Jur. 345. 

But 54 L. T. 84. Whei^e in a marriage settlement the trustees. 

A testator bequeathed to. hi.s .executors a had pow'er to upply the income of the settled 
sum of 4.50Z., which he directed should be held fund for the benefit of the husband and wife and 
by them in trust for his brother James’ family ; their children as they should ‘‘ in their nneon-- 
and should be by his said executors expended for trolled and irresponsible discretion think propc-]-.” 
the benefit of the said family, in such a manner as the court, wdile expressing an opinion that tho 
to them should seem most expedient. The exe- trustees were not acting judiciously, declined to- 
enters having paid the 450Z. into court under interfere with their discretion, there being no. 
the trustee relief act: — Held, that the payment proof of mala fides. Tahor v. Broolc<i, 4S L. J... 
into court terminated the discretionary pow'er of Ch. 130 ; 10 Ch. D. 273 ; 39 L. T. 523. 
applying the fund. Mnlgneen's Trusts, In re., Where a testator has reposed a discretion in liis- 
Mnlgueen, Bx parte, 7 L. B. Ir. 127. trustees as to the application of rents and prc»iits. 

^ in the maintenance, kc., of his widow and. 

Pendiiig Smt.]— Power given by a will to children, the court will not interfere, in tlic 
trustees, at their discretion, to apply during the absenoe of misconduct, without their coiisoiit. 
life of the testator’s wife any part not exceeding CoIIins v. Viithin, C. P, Cooper, 472. 
one moiety of the annual income of the trust estate -triiere » testator has mven a disorctioiiarv 
for or towards the maintenance and education trustees to apply the income' of life 

of his daughter, or otherwise for her benefit, ggt-^te for the maintenance of an infant, the 
in such manner as the trustees should think interfere unless the trustees have 

proper, may be exercised, notwithstanding bil of extravaffance. Dom^hii, v. An- 

hied by trustees to have the trusts ot the will 3 Jiir 949 

perfornied and carried into execution under the where'a fund' was by will given to trustees for 
direction of the court. liilMovrne v. Aeuynn't, infants, and the trustees wore de.sired to {jay the 
1 K. i: J. out. ; 1 Jnr. (N.S.) ()08 ; d v\ . 1.. Ooa. income to the mother to be by her aiipIieJ for 
Decree for Administration.] — 'When a testator thehpenefit at her discretion: Held, pot tliG 
, by his will gives his trustees a iliseretionaiy ; court had power, where the mother liiui not 
power of advancement for the maiiiteuance and exCTcised a .soimd disordiiin, to order the income 
kuoation of children presumptively ontitle.1 p be paid to the father for the niamtemaiee 
under the will, the court wiU not Control the ‘’ll iJ'‘ 

trustees in the exercise of their discretion. -l* \\ . iv. -ii 6. 

b^ausc a decree has been made in a suit to the Past and Future Maintenance.' -A testaror 

admimstration of the testator s estate. BropJn/ , c o 4 \ x -i t .i 

v.Jiellamy. 43 L. J., Ch. 183 ; L. U. 8 Ch. 'is' .4,()(i0/. to three cipirci, or he 

29 I T 380 0 \ survivors or survivor, who siiorjt.1 attain lavt.-in v- 

‘ B7t see’.¥/«,w v! Jiattmn, post. col. 503. o"*" ! under t wenty-one i li. .Vc 

' w*as a gift over. The wall ci'mtainod a (lircetion 

Interference of Court— Maintenance of Infant. I to the trustees to apply the whole, _ or sm.'li parts, 
— A female infant was entitled contingently oil should think fir of the iiieoine ot the 

her attaining twenty-one, or marrying, to a fund l^g‘^cy for the maintenance and o<iui?af iuii ol the 
of wdiich her deceased mother Iiad been tenant logatees while under twenty-one: — Hehl, 
for life. The trustees had power to “ apply all or ! the court had power to contrul the diseret ion of 
anyparf’of the income (about 538Z. a year) fur I the trustees in the allowance to be _ made ior 
her maintenance and education. On a summons ; and the court, in opposition to the 

in the matter of the infant, Bacon, V.-C., held ! trustees, directed that the wlu4e nn‘omo Ah aid 
that he had jurisdiction to control the discretion • paid to the father of the children few thear 

of the trustees as to the (luantum to be allowed, | maintenance, together with an tqiiai anuKint for 
and made an order on them to pay 400Z. a year to | majntenanco. iA/Cf y v. 

the father for her maintenance and education, j ; 7 Ch. I). 7:54 ; 26 W. IL 

The trustees appealed, and in answer to an I 

inquiry by the court, stated their intention to i Testator bequeathed an annuity to iii.s grand^ 
allow 250l to the father for her maintenance ! daughter, to be applied whilst she was under ago 
and education Held, that the order of the j towards her maintenance and eiiueataai, 

yice-chancellor was irregular, and must be cl.'s- j such manner as his trustees shoulii in their 
charged, the court having no jurisdiction on a ; uncontrollable dlscreiion think tit* 

summons in the matter of an infant to make I ^‘Hher should be able lu main- 

any order for payment by trustees or other ’ fain and provide for her or not,. Tim trustees^ 
persons. LeffJumHe^ In re, 54 L. J., Ch. 1087 ; 29 i made a very small pnymtud on mn^onut 

Ch. 1). 921 ; 53 L. T. 174 ; 33 W. E. 6G8— C. A. j annuity, and having made no \H'o\isUm Ibr 

Whether the court could control the discretion I maintenanee or education fJ the iiifaut, who 

' - of the trustcCvH as to the amount to be allowed j heQn wliolly prov id eti for by her father, the- 
fo-t maintenance and education, so long as such | <i9urt declared that, in the event of ris appearing 
discretion was honestly exercised. Queere. J 7 i. the father had properly imxmttmwil and 
M'4 . /v - ia'T - educated ,the infant from the testator's ileatlp ho 

, I and Honest Kxereise of Biscre- .‘Should receive the whole annidry for flu? time 
, .,,’titSa.J-tyA direction that the testators i |>ast and till furthc?r notice; ho underbikiiig 

i^;dowshalirecelveall:the;i«comeof hisami and j properly to maiiita'n isnd «iiiciite her, and ti 
,y; pteonssl ^S5tete7and’payJnd^®pply the same to; abide by the order of the court. n 

- and fq®- turnsedf’-het^eiand the children of their ! Zmvnj, 2 Y. k C. (k C. 8T. 

: ib ( Inqnhf as to H«wise of Hisweltoiiogr 
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Power.]— A. testator gave to his executors certain 
real and personal estate, upon trust to permit his 
wife M. to receive tlic rents, &c., thereof for 
her own use and benefit, and for the mainten- 
ance and education of' his children (naming 
them), so long as his said wife should continue 
his wi<low ; and in case she should marry, to pay 
her an annuity of 100?. per annum ; and subject 
to such trusts, in trust, after the decease or 
marriage of M., for his said children in equal 
shares, wlieii and as they should attain the age of 
twenty-one Held, that a trust \vas constituted 
of a sufficient part of the income of the property 
for tlie maintenance and education of the 
children, and that such trust was capable of con- 
tinuance beyond the period of a son attaining 
twenty-one, or a daughter attaining that age or 
marrying. The court, however, being of opTnion 
that a discretionary power as to the mode of 
executing the trust was givexi to M., directed 
inquiries for the purpose of ascertaining how 
such discretionary power had been and how it 
ought to be exercised. Lonqmore v. JSlcum, 2 
Y. & 0. C. C. 368 ; 12 L. J., Gh. 469. 

ix. Account iujahut Trustees. 

Pund to he Applied at Discretion of Trustee 
for Benefit of a Minor.] — When an annuity was 
given to A. in trust to apply it at his discretion 
for the benefit of B. during his life, and for his 
advancement, maintenance, support, or otherwise 
for his benefit, without being answ'erahic for any 
of the money so laid out, or the exercise of the 
(liscretion so vested in the trustee as to the mode 
and extent of expeiuling and laying out the 
same : — Held, that A. could not apply any por- 
tion of the annuity for his own benefit, but was 
liound to account for all sums not shown to be 
a}>plied for the advancement, inaintenaiice, sup- 
or benefit of B. Wainford v. Ileyh 44 
L. J.. Ch. 567 : L. R. 20 Eq. 321 ; S3 L. T. 155 ; 
23 W. R. 84S. 

Trustee Insolvent.] — Where lands are devised 
to maintain an infant till twenty-three, and then 
to aecoxint, he shall not have an account until lie 
attaiiKS twent 3 '-t]irce, unless the trustee be in- 
solvent. Tniy y.Shiijmfn, Rosely, 244. 

Application of Fund during Minority.] — A 
testuKtr ga^-e his resitlue. on trust to applj^ the 
income for the maintonauee, education, and sup- 
I'jOrt his children until the jn^uiigest attained 
twenty-one, Tiie cdiildrtn having been main- 
tained ajul ediicaicih the court declined to direct 
an account, of the application of the income 
during the minorit}' of the j^ouugest child, with- 
ttut a special case being uuuie out, 7/em v. 

S3 Beav, 88. 

Testator gave an annuity to a trustee, in trust 
to pay the same to his daughter for her separate 
use fi?r life, remainder her husband, to enable 
him to maruta.1ii his children ly her until the 
3'oungest attaim?il twenty-one: and if the 
husband, shouhl tile leb>re the youtjgest chihi 
att’a.iiiai t'Wcaitj'-ono, then upon trust for the 
trustee to ap-pi)^ the annuity in like manner as 
tlie Intsbaiid was directefl to do:— Held, tliC' 
vlauglitiT being <!ead, that the hiisbatid was, 
, '.bound to apply the annuity” for the luaintenanee' 
of the? clilkli'en ; but that if he maintained them 
properly, they would not be entitlvd to an account 
laga-iBSt lumA Idmrk y. Lemfk^ 13 Sim. 301 j 7' 

Am.m.y 


The sum of 1007 devised to an infant payable 
at twenty-one, and if he dies before, then it is 
devised over, and the ‘ interest of the 100?. is for 
the child’s maintenance. The trustee lays out. 
20?. of the 100?. for placing out the child as an 
apprentice, and the child died under tw”enty-onc. 
This 20?. sffiaJi be allowed. Franldhi v, Grcen^ 
2Vern. 137. 

Considerable Balances of Income Kept in Hand. ] 
— Trustee, being directed to appl^' in his dis- 
cretion such portions of the income as he should 
think fit, towards the support of F. H. and her 
children, and to invest and accumulate such part 
of the income as should not be so applied : — 
Held, to be justified in keeping considerable 
balances in his hands to answer contingencies, 
and not chargeable with interest on such balances, 
Cantxjoell v. Iligghis^ 1 Jur. 792. 

Sums Expended in luxuries.] — Charges by 
trustees for money laid out in luxuries under 
colour of maintenance, and for money unneces- 
sarily expended in piilling down and rebuilding 
a house, disallowed. Jiridqe v. Brown. 2 Y. k C* 
C. C. 181. 

Maintenance of Incapable Adult Cestui que 
Trust.] — If a trustee be sued in chancery for an 
account, and it appears that he has properlj^ 
expended sums of money for the protection and 
safetjq or for the maintenance and support, of his 
cestui que trust, at a time when he, tliough adult, 
was incapable of taking care of himself, the court, 
will allow him credit, in account, for such sums of 
monev. Kelson v. JDimeomlje, i) Bcav. 211 ; IS- 
L. J.,^Ch. 206 ; 10 Jur. 309. S. P., Sherwood v. 
Sanderson, 19 Ves. 280; 13 R. R. 193. 

Ho Direction to Accumulate and no Power of 
Maintenance.] — The fact that a will contains an 
expre.ss direction to accumulate, and no powmr of 
maintenance, will not be a ground for charging 
the trustee with sums properly paid for main- 
tenance. Aveline v. Jil/dhuisit, 10 Jur. (N.s.]) 
788 ; 12 W. R. 1020— L.JJ. 

Payment to Co-trustee — 'Vouching Items of 
Expenditure.] — H. and C. wore trustees and 
executors of a will, and guardians of the testator’s 
daughters. The, daughters during their infancy 
wet’C maintained by C., and H. allowed him to 
receive the income for that purpose. After tiny 
attained majority judgment was given for 
administration of the testator’s estate, in wiiich 
the usual accounts of the {iersonal estate were 
directed, and an inquiry how and by whom each 
of the daughters w'as maintained during infancy,, 
and what was proper to be allowed and to w'houi 
out of the income of her share for her mainten- 
ance and education. A dispute having arisen in 
taking the accounts and inquiry, H. applied for 
a declaration that the receipts by 0. of the in- 
come of the shares of the daughters for main- 
tenance W’ere a good discharge to H., and that 
H, was not to be called upon to produce vouchers 
in respect of the particular manner in which tlie 
income was applied. Kay, J., made an order 
expressing the opinion of the court that ihe 
accounts o! the trustees should be taken as 
directed by the judgment as betw'een guardian 
ami w’ard! and ordering H. to pay the costs of 
the application .'—Held, on appeal, that H., a.s 
trustee, was not discharged by niore evidence of 
payment of the income to Cb, his co-guardian, 
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but that under the inquiry H. was not bound to 
YOLicli the items of expenditure ; and if it was 
shown that C. had properly maintained and edu- 
cated the children, the sum proper for that 
purpose would be allowed against the balance 
found due on the account, without vouching the 
details of the application. Evan.^^ In ve, WeUh 
V. (liamdU 58 L. J., Ch. 709 ; 26 Ch. D. 58 ; 51 
L, T. 175 ; B2 W, R. 736—0. A. 

Payments by Trustees after Notice of As- 
signment of Interest by Beneficiary.] — By the 
will of a testator a share of his estate was given 
to trustees upon trust during the life of one of 
his sons to pay and apply the whole or anj^ part 
of the income or accumulations of income of the 
share for the support, maintenance, or education, 
or otherwise for the benefit of that son, his wife, 
or children, in such manner in all respects as the 
trustees should in their uncontrolled discretion 
think lit. The son assigned his interest by way 
of mortgage to the plaintiff. Notice of the 
assienmciit was duly given to the trustees of the 
will ; but, after receiving such nofice, they 
made payments out of the income of the share 
to or on behalf of the son. The plaintiff sought 
to make the trustees liable in respect of the pay- 
ments so made : — Held, that the beneficial 
interest of the son under the will was that 
v'hich he was entitled to assign ; that money 
paul to him or to any pei*son on his behalf was 
necessarily part of his beneficial interest ; and 
that it must be assumed tliat money paid by the 
trustees to him or to any person on his behalf 
was ills in their irrevocable determination im- 
mediately before the payment, at which period 
of lime the trustees were affected with notice of 
asJgnment ; and, tlierefoi'e, that the trustees 
were liable for all sums paul to or on behalf of 
th..* son after they had received notice of assign- 
ment. Ah/Z, In r.", Hemming v. Ah/Z, 62 L. T. 
,649. ^ 


Trust for Maintenance of Children — Ability of 
iFathfcr to Maintain,] — J. B. M. having absolute , 
p<wver to dispose of property, devised it to her | 
iiu>barjd J. M. for life, in trust that he should i 
"* apply tlie same, or as much thereof as he i 
should fro3n time to time think proper, for or 
towards the maintenance and education or 
otherwise for the benefit t)f my sou D. M., and 
slndl and do invest tlie innapplied inconio. <kc., in 
such stocks, <S;c,, as the said j. ]\I. in his absolute 
aijil uncontrolled cliscretiun shall think fit, with 
power to him at any time and from time to 
lime to use and a])ply all or any part of such 
accumulated income for the benefit of my said 
son, or to pay the same over to him, as the said 
J. .M. may from time ta time think proper ” : arul 
after the death of J. H. she devised the property, 
and all aecumulations which should not have 
been applied or paid over, in trust fi*r her son 
H. M. absolutely ; and if ho should <lie in the j 
lifetime of lus father, J, M., to J, M, absolutely. J 
After the .testatrix’s death, J. M. received the j 
' ’ Tents and maintained his son in a manner suit- i 
able to his rank until his own death, iiuiepen- j 
-of 'the t'CvStatrixV property he was during i 
' hi Ahlbty to mainiain Ins son. J. M. 1 

in an 'aetion | 

bn>ught fey Ih. M., elaimed cretUt for a consider- ! 
able sum' for tlie.maiatenaiiee and education, &€,, I 
of the minor 'fey J.At,, during several yeaim. It [ 
was sought^ fen tehaE' pt the 'plamtif, to have j 
this breflit" feia thfefromad that the i 


father, having been of sufficient ability to main- 
tain and educate his child, was not entitled to 
apply any of the trust funds for that purpose : 
— Held, tliat J. M. was, under the testatrix’s will, 
entitled (notwithstanding his own ability) to 
apply so much of the income of the trust funds 
as he should from time to time tliink proper for 
and towards the maintenance and education, 
or otherwise for the benefit, of his son, D. iJiI. 
Jlalcomaon v. Jlalcomnon, 17 L. B. Ir. 09 — C. xV, 


' 7. Discbetioxary Teusts Powers 
m THE Nature op Trusts. 

a. Who may exercise Powers or Trusts. 

Quorum of Trustees.] — A testator devising' an 
estate to persons whom he names trustees, for 
such purposes as they, or the major part of them, 
shall think fit, gives no benefit to them, but is air 
authority only, by appointing a quorum out iff’ 
them. Cook v. Enekmfield, 2 xitE. 508 . 

Personal Trust.] — Archbishop F. devised his 
options to trustees, regard being had in the dis- 
positions of them, according to tlieir discretion, 
to his eldest son, Dr. P., the husbands of his 
daughters, liis present and former ebapiains, Ac.: 
— Held, a personal trust, and, the treasurership 
of C. being vacant, one of the trustees might 
present the other, he being within the descrip- 
tion in the will. ’ Potter Chapman, A.mh, 98 ; 
Dick. 146 . 

X testator gave his rcvsiduary personal estate 
to the trustees named in his will, their execiuors, 
admiinstrator.s, and assigns, iqion trust to apply 
the same as lie slioukl appoint : and in delauli 
of ap])ointmeut as to any part, lie directed ihe 
trustees to settle such ’part at their discretion 
either for |)ious and charitable imrposes. o-r otlier- 
wise for the benefit of the testator's sister and 
her children .* — Held, that tliis was a personal 
trust, which a re|.>resentative of the survivin.g 
trustee could not execute, and that a <1011 wldc.ii 
t remained at the decease uf tlie siirvivine trustee, 
l and which had m;ff been ajopiied 1 ».) eharini'olu 
pur})oses, or for the benefit of the lestaior's .^isier 
; and her children, was undispusefi uf, enri i'Hffunuvd 
to the testator's next-of kiti. Hava \\ ICiO^ratl, 
1 Myl. A K. 501 . 

,.-Vbe<[uest of 2 . 00 u/. to test at nr's executors, in 
trust, to build a briilge in Seoilan i ovor the 
river Don. “ the situation to be clioMn ]>y triom,*’ 
was allowed l>y them to j-e.uain unanpIitM, and 
to aceumiilate for tiiirty year-. > •mbit', tlio 
potverof selection given to tlie orig'i:r:d oxeetiti^rs 
eensed upon their death. /hrA-A- v, Is 

Beav. 552 . 

Biselamxer fey Trustees— lease by Heir-at- 
Taw.j — Where himls ar.‘ devised to tr:isf‘rs iii 
fee upon trusts, or with po',v»'r- roquirinj the 
exercise of judgment and di'^erelum, and they 
disedaim, the lieir-at-hiw cannot, exercise suoh 
powers or trusts, altlauigh Im imiy hold Iheisfalo 
Hubjeet to the trusts of the will, v. 

34 L J., Ch. 220 ; 11 ,lia\ (X,A) 147 ; II L. T. 
725 ; 13 W. K. ffiOl 

A testator devised rwil edaie to I nistges, aiitl 
directedthut they shouki and mlg'lit grant leases 
thereof for the term of Uvcfstty-oiie years. Tlie 
trustees lilschiimetl the tnists, and the Iselr-ai- 
law, who was tenant for life of » iiiolety, 
granteil a lease Held, iliut ilih lease was 
iuvalkl Ik , ‘ 
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Held, also, tliat the acceptance of rent from 
18()0, payable under the lease, by one of the 
plniiitiifs, was not a confirmation "of the lease. 

.'iA ■■■■,' 

Person accepting Trust with Bias.]— A person 
before he accepts of a trusteeship, to which a dis- 
cretionary ]>ower is annexed, is bound to disclose 
any circumstances in his situation, which may 
give liiin a bias or an interest against the due 
exercise of tliat discretionary power. If he accepts 
the trusteeship, without disclosing such circum- 
stances in his situation, lie cannot afterwards 
exercise the discretionary authority for his own 
benefit. Ptnjton v. liohlmon^ 1 L. J. (o.S.) Ch. 
191. ■ "■ ■ ■■ 

Trustee of Hortgage.] — A discretionary power 
given to a trustee of a mortgage to act in the 
pi'emises as the settlor might iiave done, and to 
accept part of the debt in satisfaction of the 
whole, &c., will not authorise him to discharge 
part of tlie security. JJaioe^y. Betts^ 17L. J.. 
Oh. 815 ; 12 Jur. 709. 

Exercise of Trusts for Advancement and Main- 
tenance.]— ante, G. 

Exercise of Powers and Trusts by 27 ew 
Trustees.] — See post, c. 5. 

See aho Powers. 

lb. Jurisdiction of Court to Interfere with 
Discretion of Trustees. 

Maintenance of Children — Power or Trust.] — 
A testator, Ih, by his will directed that, after 
the decease or remarriage of his wife, L., his 
trustees sliould ap})ly the whole, or such part 
as they should think fit, of the income of any 
ehilti's share of his (the testator’s) residuary 
c-staie ftjr or towards such ciiild's maintenance, 
s'iiul appointed L. nitd four other persons trustees 
of his will. L. remarried, but the infant children 
of her marriage ^^dth B. continued to live with 
her. On an a|)[)lication by the infants that the 
trusreos might be rinlcred to provide for their 
mainteimnce pni'suant to tlie above provision of 
B.'s will : — Held, that there was no absolute 
trust to so a] )]>ly tlie whole or any part of the 
incnine. bur only a tliseretiouary trust, carrying 
an id/ligatioii to entertain and consider the 
t|uesiion. and then a discretion in the execution 
<if tlie duty ; and, eousequcntly, that the court 
could not overrule tlie disertticni of the four 
tiuisiets, who, after having considered all the 
circum.-tances and ilieir iliity niider the cirenm- 
siauces, had, in the exorcise of an honest dis- 
cretien, lefused to make any allowance for 
maintenaiu’c i>ui of the testator’s e.state ; but 
a^-uu.ing the eourt had a discretion, it would 
ex)/rcise that diserotion similarly totlie.se trustees, 
Temp’ef v, fNiifetfs (Lord) (infra, col. i^Ol) and 
V. y)n‘/ier\22 Ch. D. 521) consiilered and 
npi'diod. Jh'ffani, In rt\ Br^/ant v. 68 

L. J., Ch. 197 ; [18941 1 Ch.‘824 ; 8 K 82; 70 
L. T, 801 ; *12 ’^V'. ,K. 188. 

Power coupled with a Trust.] — Where a 
power Ifl' 0 itiple« 4 'wii 1 va trust or duty% the court'- 
will enforiad the proper {iiui timed)' exercise of' 
the* power, but will not interfere with’ the dis- 
eretjonof the trustees as to the particular time 
or manner of their lionil fide exercise of_ it. 

In m v. BwTugei ^2 

7i2. 


■■ - — — Power to Eelease .] — A marriage settle- ' 
ment executed in 1848 contained a pKwiso that 
if the husband should survive the wife it should 
be lawful for the trustees at their option to with- 
hold the income from him, and to appropriate it 
as they might think most proper for the Ijenefit 
of him or his children. After the death of the 
survivor of the husband and wife, the property 
was to go as the wife should by deed or will 
appoint : — Held, that the power, being in the 
nature of a trust, could not be released. Saul 

V. 55 L. J., Ch. 831 ; 54 L. T. 670 ; 84 

W. R. 561. 

When a power coupled with a duty is con- 
ferred upon trustees to be executed by them at 
a fixed period, and after they have come to a 
judgment as to the conduct of the individual to 
be affected, Ihc)’ cannot divest themselves of the 
power or execute it until the time appointed ; 
nor can they enter into any anterior compact 
respecting it. Weller v. Kcr, L. R. 1 H. L. (8c.) 
11 . 

Power of Eevocation.]— A discretion vested 
in trustees of a settlement must be exei’cised in 
such a way as to preserve, not to defeat, the 
objects of the settlement. Bland v. Baker, 29 
Beav. 137 ; 7 Jur. (.Y.S.) 95G ; 9 W. E. 444. 

Power to Expend Hindoo Testator’s Fortune 
in Religious Ceremonies.] — Where a Hindoo 
testator made two of his sons his executors, and 
after directing the peiforniance of various re- 
ligious acts by them, and that when they should 
do them they should give notice to their brothers, 
and that they should all of them perform the 
acts ; otherwise, whatever the executors might 
think proper they might do, and, should any one 
raise objections, they should be inadmissible : — 
Held, that the executors had not an unlimited 
discretiiui in expending the testator’s fortune 
in religious ceremonies. Mnlliclt v. 1 

Knapp, 245. 

Sale of leaseholds.] — A testator gave lease- 
holds, some of whicli were held on short 
terms, to two trustees, one of whom was his wife, 
upon trust for his wife for life, and after her 
death upon trust that the whole- should be sold, 
and the proceeds divided between four persons. 
And he authorised liis trustees, provided that 
they shoiihl deem it advisable, to sell his short 
leaseholds and invest the proceeds and allow his 
wife to receive the income during her life. The 
leaseholds were in a bad state of repair at the 
death of the testator ; the widow kept them up 
in the same state of repair, but declined to do 
more than this. The remaindermen applied for 
an order to oblige the tenant for life to maintain 
the leaseholds in such a state of repair as to 
satisfy the covenants in the leases, so as to avoid 
a forfeiture, or else to concur in selling the short 
leaseholds Held, that the court bad no jm’is- 
(.liction to interfere with the discretion of the 
widow, who had then become surviving trustee, 
and to onler her to exercise her })Ower of selling 
tiie leaseholds. Temper v. Canuaji^ ( Lord') (infra) 
<listinguished. Courtier^ In re, Cohn x. Courtier, 
56 L. Oh. 350 ; 34 Ch. 1). 136 ; 55 L. T. 574 ; 
85 'W. R. 85 ; 51 J. P. 117—0. A. 

When a residue comprising leaseholds, free- 
holds and other pn^perty is dt'vised in Mricl 
settlement, aiul a (lirection is given to the trus- 
tees to sell so much and such piart as, iii their 
sole dlscretioiij they may tiiink necessary for the 



sell for the purpose .mentioned, and the court real and personal estate, including the news- 
will not interfere with the discretion of the paper. Mimn y, Battuony ^ L. J., Ch. 2; 
trustees. L. A' iT. re, 19 W. li. 220, 1 App. Cas. 428 ; 35 L. T, 1 ; 25 W, H. 27— 

Power of Leasing.] — A testator gave to A testator devised his real and personal estate 
his trustees a special power of leasing at their to trustees upon trust, that a piece of land, part 
absolute discretion; which formed part of a of his real estate, might be absolutely sold as. 
special scheme of management of his mansion soon as conveniently might be after his death, 
house and estate for a limited period : — Held, in in such mode as his trustees should decide upon, 
a suit for the execution of the trusts of the will, but in case it should so happen that at that time 
that the court would compel the trustees to the complying with liis will in tiiat particular 
exercise the power of leasing. Temped Camoys would be a sacrifice of property, then it was his. 
{Lord'), 21 Ch. I). 576, n. will that the piece of land should not be dis- 

_ « - , . « , TTTi 1 posed of until such time as his trustees should 

Power of or Trust for Sale.]-Where real „dge most beneficial for his estate: and when 
estate is devised to tnistees m trust for sale, children attained the age ot twenty-one, 

with a discretionary power to postpone the sale, estate to 

the court wall not interfere with a bona fide his children equally as tenants in common. All 
exercise of their discretion as to the tame and children attaineil the age of twenty-one. 

®n f trustees did not sell the^ piece of land 

Oh. H. JLi O. A. Held, that the trustees had a discretionary power 

Termination of.]~A discretionary power and not .a trust for sale, and that there was iu> 

.of, or trust for, sale held not to have been put an constructive conversion of the piece of land ; 
end to during the life of the tenant for life by the and that, consequently, the heir-at-law and not 
fact that all the reversioners had acquired vested the next of kin of a deceased child was entitled 
interests in their shares. v. Peacock, 62 to the share of such child. Glover v. Ileelts, 32 

L. J., Ch. 1 ; 22 Ch. D. 284 ; 47 L. T. 341 ; 81 L- T. 534 ; 23 Vvh E. 677. 

W. E. 148 — 0. A. Two trustees having power to sell the frecliold 

property of an infant at the request of tlie 

Discretionary Power to Sell Property.] guardians, and one trustee having de'clined upon 

— .Frederick Hobson, the elder, by his will, such request to exercise the power of sale, tlic 
gave to three trustees (one of whom w'as his court refused to control the «.]iscrotic<n of tlie 
eldest son William) all his real and personal trustees by ordering them to sell the e:4'ate 
property, which incliidoil the proprietorship — there being no absolute necessity for raising 
of a newspaper, on trust, to carry on the money and the existing income In'/ing snidicietit 

newspaper during the life of his wife, and they to ke'ep down the charge.s upon the estate — not- 

were annually to set apart and invest one- withstanding tlsat tiie eifect uf the sale would lie 
fourth of the profits of the paper as a reserve to increase very con-'iderably tir.' im*-. me i*f the 
fun<l to meet emergencies, and to divide the re- property. Gimdoi (J/y?v/?.oV) v. Jferray, 
maining three-fourth jiarts of the profits of the L. J., cfh. 282 ; 16 Clu I). 101 ; 43 L. T. CGI, ; ,21) 
same, and the income from his real and personal W. E. 190. 

estate, into six equal parts for his wife and five Where ab^^olute discretiot) has b-een given to 
children (all specially 2 .iamed), and in case of the trustees as to the exercise of a power, the c-nua; 
death of any such child during the life of the will not compel them to exorewo It. lr.it E tliey 
wife, to pay the share of that child to the law- propose to exercise it, the eumt will s.-e that 
fill issue of that child, or if none .such, equally they do not exercise ir improperly vU' umvasMU- 
among the survivors of his children. And, after ablw Where the power is couplvd with a inHt 
the decease of his wife (or during her life if she or duty, the court will enhiree tijc proper ma! 
and the majority of my children, and my trus- timely exercise (4‘ the power, but will not ifd»'rfere 
tees, sha.ll deem it proper and expedient so to with ‘the discretion of tlie trustees as bmhe par- 
do), at the sole discretion of my trustees,” to sell tioular time or inanner of rlieirU.mh fide exeivise 
the real and personal estate and the newspaper, of it. Icmpvd v. (Am/W) 51 L, J., 

and divide t,he proceeds among the wife and 78.5; 21 Ch. B. 571; 4S L. T. 13; 31 lb 
children, bringing in the amount of the reserve 326. 
fund as part ; the shares to be for their aUsolute 

use and benefit immediately after such <Iivision. Dower of Purchasing Beal Estate and of 
He declared that, ‘M*n case, under the above Mortgaging.]--A testator gave his irmuvH a. 
clause, it shall be agreed, or iny trustees shall power to be itxcrciseil at their absolute dlscivt ioii 
decide to sell ” the paper, and if any of his sons of selling real estates, with a {it*ci;uaf i-n fluitt 
should wish to carry on the same, such one ; the proceeds slmuld be applied, a r the liki* dis- 
should be entitled, to purchase it at 500A less I cretion, in t!nj purclme of olinu' real esfates, 
than the market price. Till all the property He also gave them power at their absolute dlscre- 
, was sold the trustees were to apply the income tion to raise money by mmlgjtge for i he imivhiim 
.of the part unsold in the mamiior before expressed of real estates. A suit having been iiiseftated 
as'tp the income. of the real. and personal estate : for the execution of the tnisis'of the will, and a 
^hatdhewlll.erehteil.notamere pow sum of money, the proceeds of i he safe of real 
but a trust, to _scll,,witk a discretion In the tras- estate, having been pa hi into cow rf, one of the 
t«es.Ra..tb thoqinanner .and partieula? time of trustees propiwed to purdniHe ii large estate iiihI 
selliBg;’ that' death nf- the wife the to apply the fund In eoiirt In part payment of 
trust to selfe.ybecTOe pf ; that m the the purchasiMnoiuy, imtl tomlmtlw rannimier 
happenfogof 'thesarvi* of the purehasc-moncy by ajorteigeof the inir** 

vojrS being « chased estate. The other trwtise itlaWI to 
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€oncur in the purchase : — Held, that the court 
€ 0 !ild not control the dissentient trustee in the 
exercise of his discretion in refusing to make 
the purchase, or in refusing to exercise his power 
of raising money by mortgage for the proposed 
purpose. Ih. 

Power to Delegate Authority.] — A testatrix 
devised freehold and copyhold estates to a trus- 
tee, upon trust to sell and divide the proceeds 
among her brothers and risters living at her 
decease, equally or in other proportions, at the 
discretion of the trustee. She afterwards exe- 
cuted an unattested codicil, by which she directed 
that the interest of the trust property should be 
applied for the benefit of such of her brothers 
and sisters as were not otherwise provided for, 
and particularly towards the support of one of 
her brothers, P., w'ho was of weak mind ; and in 
case the trustee should not live to execute all the 
trusts, they were to be performed by such person 
as he should appoint. He executed a deed of 
appointment, naming other trustees, and giving 
directions as to the time for selling the trust 
estates and the application of the proceeds, and 
directed P. to be supported out of the income ; 
and the proceeds of one estate to be divided 
■equally among P.’s brothers and sisters who 
should be living at his death ; and the proceeds 
of another estate to be divided at his death 
among such of his brothers and sisters as should 
most require it : — Held, that the appointment by 
the ti’ustee, and the directions contained in it, 
were not altogether invalid ; but the court 
directed, that, after providing for the comfort- 
able support of P., the proceeds from both 
estates should be divided equally among all the 
testatrix's bruthers and sisters who w'ere liviag 
at the death of the testatrix, except P. llitch 
v. Zrworthi/^ 2 Hare, 200 ; 15 L. J., Ch. 235. 

A trustee for the government of his owm dis- 
cretion ma}' have regarrl to the directions of an 
uiialtested codicil, even as to the proceeds of 
real estate, so far as he is not restrained by the 
efiect of the will, Ih, 

Absolute I’rust for Sale — Discretionary Power 
to Postpone —Trustees not Agreed.] — A testator 
ilevised and bequeathed all his real and lease- 
iiold estates to trustees upon trust for sale, 
and, after providing fur investment of the pro- 
ceeds and payment of the income thereof to his 
widow fur iier life, ajid afterwards for distribu- 
tion among certain persons, he declared “that 
ft sliail be lawful for my trustees or trustee, 
Willi the consent of my said wife, during her 
life, to rdlow any part or parts of my said re- 
siduary estate to remain in their actual state of 
investment at the time of my decease ; and 
that it sliall not be necessary for them to sell 
my real or leasehold estates, or any part there- 
of", during the life of my said wife, unless she 
jshall in w’riting retiuest them so to do.” The 
trusto‘es were not agreed iu4 to the expediency 
o! a sale ; but the remaindermen desired it. 
'The testator's widow had not made any request 
In writing to the trustees : — Held, that it was 
not obligatory on the trustees to bcU the real 
and leaseliolti esfeites during the life of ithe 
teafeatoris %viih\%% iinlea she ’should in writing-, 
: request them so to or unless the trustees 
'' were both of opiiitoii that a sale ought to take , 
;■ place ; but that, If they did not so agree that a 
was deflimblo, and there was no such re- 
' in writing! then they. widd.imt hz com- 


pelled to sell. Lever, In re, Conlmell v. Lever. 

76 L. T. 71— C. A. 

Discretionary Powers of and Trusts for Sale.] 
■See also POWEBS. 

Personal Trust — Mala Pide Exercise,]— In 
case of personal trust under a will, the court 
never interferes, unless the trust be corruptly exe- 
cuted. Fatter Y. Chapmwn, Amh,% Dick. 146. 

If testator’s intention is clearly manifested on 
will to give an unlimiteci discretion to trustees, 
the court will not control it ; but, in gerierai, 
discretion must be held to I’efer to the limitations 
' in the will. Gowley v. llarUtvongc, 1 Dow, 361, 
37S — H. L. (Ir.) And see Evamt v. Ball, 47 
L. T. 165 ; 30 W. E. 809— H. L. (E.) 

A complete miscarriage in the exercise of dis- 
cretionary power on the p.art of trustees puts the 
subject-matter of the trust just as much under 
the cognizance of the court as if such discretion 
had been fraudulently exercised. Feltliam v. 
Turner, 23 L. T. 345. 

Direction in will, that executors shall pay 
annuity, unless circumstances render it unneces- 
sary, impracticable and inexpedient, means un- 
less in the opinion of tlie executors it shall 
become so, and the court has no control over such 
discretion, unless they act mala' fide. French 
V. Davidson, 3 Madd. .396 ; 18 R, R. 253. 

The court -will control the discretion reposed 
in trustees by the provisions of a will when such 
discretion is dishonestly or improperh" exercised. 
Hodges, Inve, DavegY . Ward, 47 L. J., Ch. 335 ; 

7 Ch. D. 7,54 ; 26 W. R. 390. 

Where in a marriage settlement the trustees 
had power to apply the income of the settled 
fund for the benefit of fine husband and wife and 
their children as they should “in their uncon- 
trolled and irresponsible discretion think proper,” 
the court, while expressing an opinion that the 
trustees were not acting judiciously, declined to 
interfere with their discretion, there being no 
proof of mala fides. Taber v. Broohs, 48 L. J., 
Ch. 130 ; 10 Ch. D. 273 ; 39 L. T. 528. 

Where the disposition of a trust estate amongst 
certain objects is made by the author of the 
trust to depend upon the discretion of the trustee, 
the court will, in a proper suit, inquire into the 
manner in which the trust has been administered, 
ami require that such discretion shall be fairly 
and honestly exercised ; and so long as it appears 
to be so exorcised, the court will not deprive the 
trustee of the discretionary power which he pos- 
sesses, or assume itself the exercise of that power ; 
but to avoid a repetition of suits wdiere there is 
reason to apprehend that the conduct of the 
trustee may be liable to question, the court 
may require the discretion of the trustee to be 
exercised under its view. Costabadie v. Costa<* 
hadie, 6 Hare, 410 ; 16 L. J., Ch. 259 ; 11 Jur. 
345. 

Where a trustee has a discretionary power, the 
court will not interfere with the exercise of it, 
except where it is mischievously, or ruinously, 
or fraudulently exercised. The onus of showfing 
that it has been so exercised rest.s on those who 
impeach the acts of the trustee. BrHtlehanh, 
In rej Cmtes v. Brittlehank, 30 W’. R. 99, 

And' see Lo/thauso, In re, ante, col. 495. 

Consent to Diversion of Trust Eunds,]-— By 
marriage articles, a wife was authorised to divert 
the trust funds for the benefit of herself or 
chiMrea, provided the diversion be acceded to by 
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! choice. On a petition presented to set aside this 
I election, and to obtain a decree that the trastees 
ought to have elected W. G., a lad of one of the 
specified parishes Held, that the trustees were 
right in abstaining from the statement of aiii^ 
reasons for the selection they had made, and that 
in the absence of any proof that they had exer- 
cised their discretion otherwise than fairly ancl 
honestly, the court had no jurisdiction to interfere? 
on the question of the correctness of their de- 
cision. Ib, 

The petition was dismissed accordiiigiy, the? 
petitioners paying their own costs, and the costs 
of the trustees being paid out of the funds of the 
charity. Ib, 

Trust to Enforce Boiid.]---L., on hismarriagey 
gave a bond and warrant to the trustees of his 
settlement, upon trust, “ when the trustees should 
think fit and expedient so to do,” to levy the 
amount, and Iiold it for the uses of his setrie- 
ment. No iiidgmeiit on , the dxaid yms ; ' ev^^^^ 


the trustees : — Held, that the trustees had a dis- 
cretion to consent or not, that it must be bona 
fide exercised, and tp justify their assent, the 
purpose for wdiich the money was to be applied 
must, in their judgment, appear to be really for 
the benefit of the wife or children. Byam v. 
Bya.m,Y^ Beav, 58 ; 24 L, J., Ch. 209 jl Jur. 
(K.S.), 79 ; 3 W. E. 95. 

Power of Eenewing Xeases.] — On demurrer : 
Held, that trustees to whom a discretionary power 
wms given of renewing leases, had not an 
arbitrary power of renewal, but must renew 
when most for the benefit of the cestui que trust. 
MiUbigtoii V. Mulgrace, 3 Madd. 491. 

Power of Selection.]— A testator directed his 
trustee to divide an estate amongst his, the 
testators, first cousins as he, in his discretion, 
might think proper, by dividing the whole equally 
among them, or between two or more, or giving 
the whole to any one, for such estates and inte- 
rests, and subject to such conditions and limita- 
tions as he should think proper : — Held, that i 
the trustee had a power of selection only, and 
that if he appointed to more than one, he must 
do so equally among them. Ward v. Tyrrell^ 
27 L. J., Ch. 740 : 4 Jur. (N.S.) 779. 

A. makes two of his daughters his executrices, 
an<] directs them to distribute a sum of 400^., 
and also the residue of his personal estate, among 
Iheinselves, and their brothers and sisters, ac- 
cording to their needs and necessities, as they 
an their discretion should think lit. The court 
restrained the exercise of this power, by decree- 
ing a double share to the eldest son and heir, 
looking upon him as a necessitous person. JFar^ 
burtorb v. Wavhurton^ 4 Bro. F. C. 1. 


to Beal with a Fund — Eefusal tc> 
yment into Court.] — Although the 
teiicc of a discretionary power in. trus- 
a fund aliords no reason why t.lie court 
[■ order puymeur of the fund into eoort, 
;h payment into court wouhi interfere 
exercise by the trustee of such dis- 
t where itupg^earetl that trustees wore 
he due exercise of a tiiscreikmury 
:l. tl'ie court, refused, td: 
, ait,hoagii tau iriHlees* 
parted with the fund. Tulh.\f v. 
2 lir. ck Sin. 285, ■ ■ ■ 


Matters of Fact and of Opinion.] — Where dis- 
cretion of trustee is to be exercised on matters of 
fact, court will substitute a master, but not if 
upon matter of opinion or judgment. WalUer 
v, WalUr, 5 Madd. 424 ; 21 ‘.R. E. 320. 


cretioii 
about : 

power to deal with a func 
o.rder payment into court, 
had not actually 
Ma rah field. 

Power of Election to a Charitable Founda- 
tion.]-— Where trustees are appointed to execute Trust for 
a trust according to , discretion, they are not Pay to Parent,] — A trust fur the benefit cif the* 
bound to state reasons for anj" conclusion at I children of A. tm anthority t*j pay the trust 
which they may arrive in fulfilling the duty funds over to their parent tu guar llaumiues 
imposed on them: their discretion must, how- empower the trustees to hand ever the trust 
ever, be exercised with an absence of indirect funds to A., withtmi exercising any dism-etPsH lu 
motives, with honesty of intention, and w.ith a respect of his cliildreifs interest, 
fair consideration of the subject; and the duty fiEarl) v. Waframhe Terra (\4Ui Co.. 51 
of the court generally is to see that the discretion Ch, 991 ; 53 L. T. 1 1 tk 

of the trustees has been thus exercised, and not A testator by his will gave certain btoje-fus te- 
to deal ’^vith the accuracy of the couciusiou at A. and her chih.lreu. mu ijunditio!; thai on he!' 
which they may have arrived. WUheY Charity, marriage her inteiuled h\ishand .simuld '* wed and 
1% S Mac, & G, 440 ; 20 L. J., Ch. 588, ellectimliy, and to the got»d liking of Ins tnisU'es 

If, however, in such cases, trustees think lit settle or secure to be paid” lo uv for ihe isstie 
to state a reason for their conclusion, the court the marri.age an equal sum. The intended 
may consider the validity of the reason thus husband, with the appr<.>l.j;uion of the 
stated, and if it sees that the reason does not gave his boml for the requited ainiiuni ; — Ibdd. 
justify the decision, it may correct the decision that the boiul so approved was a sati-faetiun 
accordingly. •Ik. ' The condition eon tained in the will /Aia'/aw v. 

Trustees of a charity’ were to select, out of Cllhee, 2 K, B. 502; 33 L. J., Cdn 23 ; 9 ;hii\ 
certain parishes named, a lad to be brought up (K.s,) 838 ; S L, T. 714 ; II W, ib 1049— LJ..L 
m-& minister of the Church of .’England,, his 

'iimrente 'UOt being able-tO’ educate him for that Payment of Money to WomaE pait ChM* 
situation, ancHn the event of no suitable candi- bearing — Under Advice of Court] — A 
date, being, 'found hr the specified parishes, then woman, aged fifty-two, who irad ten a wlcluw 
to select, a lad. from any other j^ish. On a for twenty-four years, was absolutely en tic led i» 
vacancy occurrinf the'tmstees chose C, J., alad default of chlhiren to a fund in tliu tends iif 
not' of the. specified, and- the trustees,: — Held, on forailvlan thftt the 

election without, their 1 trustees were justified in paying it omiohcsr* 
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Ttiijlurs Settlement Trusts^ In re^ 43 L. T. 795 ; 
29 'W. K. 350. 

Power of Conversion — Eight of Tenant for 
Life before Conversion.] — A discretionary power 
to convert, if and when the trustees shall think 
fit, entitles the tenant for life to the enjoyment 
of the leasehohl property in specie in the mean- 
tinie. AVhere a full discretion is by the will 
given to the trustees, Ihe rule in Tloioe v. DarU 
Inouth { 'Earl') (7 Yes. i37 ; 6 R. E. 96) is not applies 
able, and the court will not interfere, Le^onaril^ 
In re, I'heohald v. Ki/a/, 43 L. 'f. 664 ; 29 W. R. 
234. 

0. Exercise of Powers and Trusts by the 
Court. 

Befusal of Trustees to Act.] — When trustees 
are directed to pay a certain sum to a person for 
life, and are empowered, according to their 
discretion, to invest the trust funds out of which 
that sum is to arise, but decline or neglect to act, 
and the assistance of a court of equity is sought 
in order to carry into effect the purposes of the 
will, the court will not, as a matter of course, 
exercise that discretion, but will only act on its 
established known rules, unless the intention of 
the testator plainly appears to exclude such a 
mode of proceeding. PrendergaM- v. Premier^ 
gad, 2 H. L. Gas. 195; 14 Jur. 989. Affirming 
*5 Hare, 171 ; 16 L. J., Gh. 125 ; 11 Jur. 86.5. 

A testator gave his leasehold to trustees for 
legatees in succession, and upon trust, if the 
trustees “should think it proper or advanta- 
geous. as to those which were customarily or 
j'nlght be renewed,” to endeavour to renew ; and 
ill "order thereto, should, “ if they, in their dis- 
cretion, shouUl think lit or expedient, but not 
necessarily or peremptorily,” insure the lives of 
tile cestnis que vie, and ‘'apply the insurance 
money in renewing, and out of the rents and 
proiits raise sufficient money to renew so often as 
a renewal should be advisable : and he gave a 
pfiiwer u> mortgage for the same purpose : — 
Held, first, that this was an imperative trust, 
and that the trustees were bound to renew, if 
they could do so on reasonable terms ; secondly, 
tluit if the trustees refused, the court would 
exercise it : aiul, thirdly, that they were bouml 
to raise tlie necessjiry funds in such a mode as 
would, be most tieneficial to all p>arties interested. 
Mertimer r, 14 .Bcav. 616; 21 L. J., Oh. 

169. 

Request to trustees to apply the income or: 
]>rincipal for the b.metit of J., a widow, and of her j 
thr 4 ‘e tdiildren. in such proptuuioiis as the trustees ; 
in their .absolute discrcfion should think proper ; ^ 
but in case J. married again, her interest to ' 
' ■ The ■ truste^^^^ declined to ,. acti“™“Held, 

that the finid must be divided equally between 
J. u!ul lun,’ three children. Pml v. Izod, 32 
Beav. 242 ; 9 Jur. 1216 ; 1 N. E. 462 ; 9 

li. T. W, li.452. 

Where property is vested in trustees by 
aia. liwirument In the Scotch form, and they 
have an absolute <l!scrction given to them as 
to Ihe iifetrlbution of it amongst a particular 
class, but decline to exercise that discretion 
■upon a stait being instituted to secure) the 

property in, this c«’Hintry th(s court- will direct 

l-lic distrihutioTJ of the fund equally between, 
the members of the class, such discretion not 
invoHittg the construction of the Instrument 
or ilm CfXtTcIse of u discretion in the place of 


.SIO'';-- 

the trustees. IJUlc y. jS’eiJ, 31 L. J., Ch. 027 r. 

10 W. R. 592. 

By a marriage settlement, the trustees were 
empowered to apply the income and capital of 
the trust estate for the use and benefit of 
such one or more of the wife and children 
of P., and the issue of such children, as the 
trustees in the exercise of a free and unlimited 
discretion should select and determine ; but sucb 
provision for the wife to be by annuity depend- 
ing on the life of P. The trustees declined 
exercising their discretion, and the court 
directed the fund to be divided equally between 
the wife and children and grandchildren, with- 
out making any provision as to an annuity to 
the wife. "ih. 8. P., Lang more v. Broom, 7 
Yes. 124. 

Variation on petition of a scheme settled on 
further consideration for the administration of 
the estate of a testator according to a discretion 
reposed by him in his trustee, and exei'cised in 
their stead by the court. Bennett v. Wyndkaon, 

4 De G. F. & J. 259. 

Trust deed, whereby trustees were to give 
the residue of A.’s ekate among his friends 
and relations, where they should see most 
necessity, and as they should think most just ; 
though in other cases the court will not interpose 
where trustees declining to act have a power to 
distribute generally , according to their discretion, 
without any defined object, it was : — Held, that 
here a rule was laid down, the word friends’^ 
meaning “ relations.” and the coind could judge 
of the respective families’ necessities and occa-* 
sions by a reference to the master. Gower y. 
Mainwarhig, ! Yes. Sen. 87. 

Joint Speculation in Land—Eepudiation of 
Trust.]— A. ainl B., for whom land had been pur- 
chased by C., with a view to its being vc-sold in 
building lots, on the land being conveyed to them, 
signed a paper writing purporting to be a meino- 
raiidum of an agreement between them relative 
to the land, by which it was agreed that they 
should each ailvance half the purchase money, 
and receive interest on the same at .5 per cent... , 
and that they were to have each one-third interest 
in the purchase and to reserve onc-third of the 
profits arising therefrom for C., in lieu of biK<- 
comrnission for purchasing, selling, surveying, 
valuing, and laying out the lauds in lots, or 
any other services that might be required of 
him ; but that it was clearly and distinctly 
understood that C. should have no power or 
authority whatsoever over the land, and that 
he should not be entitled to receive any com- 
pensation therefrom until the whole was sold 
and paid for. The land having afterwards 
greatly increased in value, A. and B. refused 
to . recognise , G.’s interest in the speculation, 
and offered him a money compensation for 
his services. Whereupon C., who had objected, 
from the first, to the clause in the memorandum 
which excluded him from all control, as in- 
consistent with the original terms for which 
lie had verbally stipulated, filed his bill for an 
immediate sale of the land. And the court, 
being of opinion that the defendants, by re- 
pudiating the trust as to C.’s share, bad 
, devolved upon the court the discretion which 
they had by the memorandum reserved ex- 
clusively to themselves as to the time of side. 
declare<i 0. entitled to one-third, and referred 
it to the master to irupiire whether it would 
he' for the benefit of all parties that the laud 
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cutors having disclaimed on a bill filed by the Charitable Gift.] — Charitable gift to the 
other executor and the elder sons : — Held, that of the reparation of the church of F., and to the 
the whole 3,000Z. should be raised. Yoiing v. use of the reparation of the bridge of U., and to 
Yming, 1 Jur. 840. the use of other things needful within the parish 

of Q., at the discretion of tlie trustees, to bu 
Koa-agreement of Trustees.] — If trustees in applied and distributed f(3r ever : — Held, that 
whom a discretionary trust is vested do not the discretion applied to the third bnincli only, 
concur, the court will distribute the trust fund and that the three objects took equally. JIuIVk 
among the parties equally. Gray v. Gray 13 Charity. In re^ 14 Beav. 115; 15 Jur. 940. 

Ir. Oh. R. 404. 

Where one of two trustees in whom a dis- Payment into Court.] — A trustee having tlis- 
cretionary trust is vested was resident in cretioiiary power as to the a})pIication of a b'ust 
Australia**, the court would not act on a scheme fund, does not necessarily abandon it by paying 
for the distribution of the fund, approved of by the trust fund into court. LanihC^ Truril. hi 
bis solicitor in the suit and the other trustee. Ih. re^ 40 L. J., Ch. 370. 

Testator directed his residuary real and per- 
sonal estate to be divided by his trustees, in Suit for Administration.]— Where a dis- 
such shares and at such times as they should | cretionary trust is vested in trustees, the court 
think proper, amongst his nephews, A., B. and j will not interfere with tiie exercise of the dis- 
C., and his other nephews and nieces, sons and ! cretion, if it be not capricious or imprriper, 
•daughters of his late sisters, T. and H., who | though a suit is instituted for The adniinisiration 
•should bo living at his decease, and the children | of the trust funds. Gray v. Gray, 13 Ir. Ch. R. 
•of any other such nephews and nieces who, ; 404. 
having died in his lifetime, had left issue. | 

There we]*e’ several chihlren, and children of i Decree for Administration.]— After a decree 
deceased children, both of T. and H., living at ; in a suit for a<lniinistration ot' trust funds the 
the testator’s death. The trustees not being ; court will not without reastei contiYd a dis- 
able to agree as to the division of the property, ; cretionary power given to the trustees by the 
the court ordered it to be divided amongst the j instrument creating tite trust. Braphy v. 
cliildrcn, and the children of the deceased BeUnmy, 43 L. J., Ch. 183 ; L. B. 8 Cli. 798 ; 
children of T. and H., per capita. Tomlin v. 29 L. T. 3S0 — 0. A. 

Ilatfelld, 12 Sim. 167. I The court having possession of a fun* I im- 

! pressed with a trust, but subject to a iliscretion 
Power not Exercised.] — A husband gave his ; given to trustees, will execute the trust witiioin 
property to trustees for his wife for life, and at | regarding the discretion. t Trad, In n\ 
her death he directed his trustees to pay 1,000Z. j 4 K. A J. 199 ; 4 Jur. (n.s.) 158. 

■equally bct\yeeri and among such ten of the j See ahv Executou and Ad,ui:s’istr,vtok — 
children and grandchildren and other descen- Powers, 
dants of W. B. and H. B., as his trustees should, 

in their uncontrolled discretion, after inquiry, (yy xj-Hy 'j’RlhSTEE. 

judge most to require the benefit of such a ^ 

bequest. The trustees died without making a Ajghnnfment of Trustee,'^ hy Sttflota TAi. 

iselection. There were no descendants of W. B., 2. Aecejitance or Blaelalmir ha TnasBia. 
and at the <leath of the testators widow there a. Acceptance, 515. 
were only six descendants of H. B. living: Disclaimer, 517. 

— Held, that the sum was divisible amongst them. .. ,, . , , , . f ^ 

CarfJiem v. Ihiraykt 26 L. T. 834 ; 20 WC R. 743. tni.* 1 ...i v -f 

A testator empowered his widow, with the | 
assistance of his trustees, to sell his estates, and j , v ^ . 

the money arising therefrom “ she, his said wife, | 

shouhl and might divide mid appoint among hia i .. ’ , 

children, as she should think fit and proper, or | Buettiun to lay Debts or Degacics, 

as she should direct and order by any will” ... . c t -n- 

Held, that this was a trust for the ehiidrtm, and liLlmAV f t ,7, Vi,. 18 

that, no valid appointment having been made by ‘ ^ f ^ i Woll tf 8 ^ 

the widow, the children were entitled equally. .?• ,.,v 

V. 2 Keen, 633 j 6 L. J., Ch. .!f; uS litatule. rS ‘ 
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5, Apjwmtment of Xew Tnutdca. 

a. Under Powers in Settlement. 

i. Who umj Exercise Power, 551. 

ii. Exercise of Power pending Suit, 559. 

iii. Duty ill Exercise of Power, 561. 

iv. Who may be Appointed PTew Trus- 

tees, 561. 

y. Kiirnber of Kew Trustees, 563. 

vi. Eights and Liabilities, 565. 

b. Under Statutory Powers, 567. 
Appointment by the Court. 

i. In G-eneral, 570. 

ii. Under the Tnistee Acts, 1850 and 

1852. . .572. 

iii. Under the Trustee Acts prior to 

1850.. .580. 

ir. Persons appointed New Trustees, 
u8o. 

y. Number of New Trustees, 589. 

vi. Powers of New Trustees, 591. 

vii. Separate Sets of Trustees, 594. 
viiL Practice. 

a. Present Practice, 595. 

b. Under the Trustee Acts, 1850 

and 1852.. .596. 

c. Under the Trustee Acts prior to 

1850.. .601. 
ix. Costs, 603. 

6. Rights^ JPoivers, Duties and LiahlUiles, 
a. In General, 604. 
h. Management. 

i. In General, 607. 

ii. Power to Mortgage, 616. 

iii. Power of Leasing, 621. 

, :iv. .Eerie wed Leases, 623. 

y. Power of Sale, 625. 

vi. Payments to and Eeceipts by Trus- 

tees. 635. 

vii. Preservation, Piepair, and Improve- 

_ nient of Premises, 636. 

viii. Allowance of Payments and Advances, 

644. ■ 

ix. Notiec of Assignments, 647. 

X. Eernunerntion, 650, 
xi. Application for Advice or Opinion of 
the Court. 

a. Cutler the General Jurisdiction 

the Court, (>52, 

b. Cndcr the Law of Property 

Ameiirnneiit Act, 1859 (22 cV; 23 
^”!c:. c. 35), s. 30. Eepeaied 
by Trustee Act, 1 893.., 654. 
Investment of Trust Punds, 

i. In iloneral, t»5.S. 

ii. DIbcreiion of Trustees, 6t>2. 

iii. Ex|U'ess Powens of Investment with 

( ‘onseut, 660 

iv, Advauciuijcmt of Trust Funds to 

Hiisbauil. 

a. Expres'' i^lwe^, 667. 

1>. CMfimiiTence of Wife, 669. 

V, Purchase of Laud, 673. 

vi MiUlgtiges. 

a. Freeholds, 680, 

b, LwiscIioliL, 691* 

/y; c. Ikilwiiy Morignges or Dcben- 
. ■ turns, 692. 

fL Htoitk l^ioitgageSi 692* 

vii Other teuritte. 

; ,r ' ' a, tom cm rewonal Srxjurlty, 693. 

■' Ii* II I till, 695. 

c* Foreign Bonds or Sociirltk^, 696. 
4 8l»r« of Fublle Cmupmim^ 698. 
r ’ c Soitlli Set Stocks 701* 

TOIi* XI?, 


viii. Non - investment Isy Trustees in 
Specified Securities, 701. 
ix. Improper Sale of Stock, 704. 

X. Funds in Court and Investment with 
Sanction of Court, 705. 
xi. Power to vary Investments, 712. 

7, Indemnity^ Lien and llelmbursenient. 
a. Indemnity Clause, 714. 

5. Express Agreements by Oestuis qua 
Trust to Indemnify Trustees, 717. 
c. Eight of Trustee in other Cases, 719. 

4 Statutory Power of Court to Impound 
Interest of Beneficiary, 731. 

8, Release^ 733. 

9, Contribution from Co-Trustee^ 737. 

10. Solicitor -Trustee^ 742. 

11. Liabilities of Trustees for Breaches tf Trust. 

a. Nature of Breach of Trust, 746. 

b. Personal Liability of Trustees. 

i. In General, 750, 

, ii Trustees de facto, loQ'. 

iii. Deceased Trustees, 75S. 

iv. Loss of Trust Property, 763. 

V. Negligence in Getting in Trust Pro- 
perty, 763. 

vi Payment of Trust Moneys to Persons 
not Entitled, 767. 

vii. Liability for Interest or Profits. 

a. Interest, 771. 

b. Bate of Interest, 773. 

c. Compound Interest and Bests, 

776. 

d. Profits Accruing from Trust 

Property, 778. 

%dii. Title Deeds, 786. 

c. Liability of Trustees for Acts of Co- 

Trustees. 

i In General, 787. 

ii. Leaving Trust Funds under Sole 

Control of Co-Trustee, 789. 

iii. Trustee Joining in Eeceipts, 795. 

12. Agents Employed by Trustees, 

a. Eights of Trustees in Eespect of Appoint- 
ment, 796. 

1). Liability of Trustees for Acts of Agents. 

i. In General, 797. 

ii. Bankers, 799. 
hi. Brokers, 801. 

iv. Solicitors, 802. 

c. Personal Liability of Agents, 
i. In General, 805. 

ii. Accountants, 806. 

iii. Stockbrokers, 807. 

iv. Bankers, 807. 

V, { Solicitors, 810, 


1, xlPPOINTilENT OF TETJSTE33S BY SETTLOE. 

Corporation.] — Corporation may be trustees. 
Att.-'Crvn. V. Laudei'ficld^ 9 Mod. 287, 

Infant.] — Presumption against intending an 
infant to be a trustee. King \\ Denmm^ I ?, 

B* 278 j 12 E* E. 227. 

, : /:Beviae tO' ■■Persons, for .Bueh, Purposes as .K'alor 
Part tlmk tt.j—A testator devising an estate to 
persons whom he names trustees, for such pur- 
poses as they, or the major part of them, shall 
think fit, gives no benefit to tliem, but is im 
authority .only, by appointing a qiujmiu euit of 
them. Qmk v. Duckeitjldd^ 2 Atk. 5ti8. 

17 
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Trustee and JSzecutor of Will.] — Where a 
testator eonsti tntes a person “ trustee and executor 
of his will,” that does not authorise the person to 
act as a trustee jointly with other persons to 
whom property has been given by the will on 
particular trusts. Stdehoihani v. WaUon, 11 
Hare, 170 ; 1 W. li. 229, 303. 

A testatrix bequeathed funds standing in the 
name of A., hei’ trustee, to B., C., and D. (her 
executors), upon certain trusts, and she directed 
A., within six months after her death, to execute 
a deed, declaring that he, his executors, ka.. 
would “thenceforth stand and he possessed ” ot 
tlie funds u|)on the trusts declared by her will : 
— Held, that A. was a co-trustec of the funds 
under the will, and could not safely transfer 
them to B., C., and D. without the sanction of 
the court. Ireddl v. Iredell, 18 Beav. 202. 

Power of Court on Application of Settlor to 
Appoint a Judicial Trustee.] — See Judicial 
Trustees Act, 189<; (59 60 Vicl. c. 35), s. 1. 

Bevocation of Appointment.] — Sec Will. 

2, Accsptaxce or Disclaimer by 
Trustees. 

a. Acceptance. 

Proving Will.] — Where personal property is 
bequeathed to the executors, as trustees, the ])ro- 
bate of the will is an acceptance of the trusts. 
Mucldoio V. Fidler, Jacob, 198 ; 23 B.K. 29. 

lapse of Time without Disclaimer.] — A 
person to whom, with others, a term of years had, 
in the year 1810, been bequeathed in trust, and 
who was appointed, with the other trustees, an 
executor of the will, was in 1844 presumed to 
have accepted the trust, though he had never 
acted in it; the will having been proved by the 
other executors, saving his right, and he never 
having disclaimed. Seedham, In re, 1 Jo. (S: Lat.i 
34 ; 6"lr. Eq. R. 557. i 

Trustee of Two Trusts Executing Deed relating J 
to One.] — A testator gave a legacy of 1,100/. to | 
TWO persons, upon certain trusts, for the benefit ' 
of his daughter and her children ; he then gave a 
messuage to the same persons, upon trust for his 
widow for her life, a, nd after her decease to a[)ply 
the ren ts for his grantlson H. during his miiioritjq 
and to convey the messuage to H. at twenty - 
one ; and he appointed his widow sole executrix. 
At the time of the widow's death, H. had attained 
twenty-one ; and afterwards, by deed reciting the 
death 'of the widow, and tlmt, in her lifetime, H, 
attained twenty-one, ** whereby it became un- 
necessary for them to act in the trusts declared 
by the will, and in fact they tiever intermeddled 
therein ; but, inasmuch as the legal estate in the 
saifl messuage was still outstanding in them by 
‘ ‘ . / virtue of the recited will, they had consented, at 
■ ' the mtuest of H., to convey such estate to him,” 
the two persons named in the deed conveyed the 
i devised' messuage to H. ; — Held, that the execu- 
tion of this deed was of itself suilelent evidence 
that the per^ns 'who’ executed it Bad accepted 
and adted‘ in the . trusts of the wilL Fn4- r. 

, a. Msl' k .On W j 7 ' L. J., Oh. 2m ; 2 

trustee who has 

duly exeoo^' a jn the ateenee ' 


I of special circumstances, bo bound by that indi- 
cation of his acceptance of the trust, ami will 
not afterwards be licai-d to say that he thought, 
he wms merely sigiiina’ as a witness. Jio/c.s* vA 
Ilif/f/lm, 35 L. J.,^'Ch. 403 ; L. R. 2 Bq. 538 : 14 
L. T. 12G ; 14 W. R. 448. 

Intsrfereuce with Subject-matter with ETotiee 
of Appointment.] — A trustee, with notice of his- 
appoiiitmciit as such, interfering •witli the sub- 
ject-matter, cannot repudiate the trust, ami say 
he acted merely as factor or agent. Conifngliani 
v. Cony ugh a a, 1 Yes. Sen. 522. And see Loicnj 
V. Fulton, 9 Sim. 115 ; 8 L. J Cii. 314 : 3 Jur. 454. 

Effect of Acceptance.] — A person who has 
accepted property as a trustee, and held it as 
such, is not at liberty to dispute the title of his 
cestui quo trust, though that title may be 
doubtful. Feltgaii, v. Itochc, Ir. R. 7 Eq. 332. 

Evidence of Settlor’s Title to Appropriate. 

Eund,] — An executrix, by a deed, reciting that 
she intended to a}>proprlate a part of her ; 
testator's assets in paTunent of a debt due from 
him to her. declared trusts of the fund intended 
to be thus a}q)ropriate<l. She died w-ithout 
making the appropi'iation, which was jnade 
after her decease by her executors. Xew’ 
trustees of tlie deed, subsequently appointed, 
executed a declaration of trust (contained in the 
deed appointing them), 'wheroly they declared 
that they woulci hold the fund upon the trusts. 
Oti their inquiring, before their appointment, 
for evidence in veritication of rlic recital as to 
the existence of the debt frum tlie testator to 
the executrix, none could bo discovered : — Held„ 
by Turner, L. J. (disseiiiieiite, Knight Bruce,. 
L.J.), that the trustees could nor be compelled 
to execute these trusts without funlicr evidoncD 
of tlie settlor’s title to approtiriate the fund. 
Xeale v. I)urh\s, 5 De G. 1^1. A G. 258 ; 23 L, J,, 
i Ch. 744 ; 2 Kq. R, 530 ; 2 W. R. 358. 

Transfer into Joint KamesY — A persem who 
has accepted, and agrees to permit ilic transfer 
of trust stock from Hie name of the siirsiving 
executrix, under tlic will, into tlielr joint naim'% 
and at the same time obtains a copy uf the 
will, is thereby const ituted a trn>tee of the stock, 
and is not merely the agent for tiie t'Xecutnx, 
And so, Tvhere the eo-iransfurce acts with ihe 
privity of ail parties, in the execution of the 
trusts of the will, though no declaration of tru>t 
has been executed, he Is a trustee, and not re*- 
movable at the pleasure of the per-ons inte3'e''ted 
in the trust property. Cockn \\ S/udlt, 2 L. .J., 
Gh. 205. 

Partial Acceptance of Trusts*] 1823, 
by his consent, wxis ■with X. ami Z. named a 
trustee of a marriage settlement, which com* 
prised various sums. Thtm Iced was exec u ted by 
the co-trustees of, but not by, li X.tiied lii 1 82% 
insolvent. In 1829 an amuiiit was reiidtf.retl 
vrhich showed thesmus subject to I Im trusts of t he ' 
settlement, and that Z. 'had reeciveil a sum 
belonging to the trimts. 'Z. aflerwaitis, es tlie . 
admiiiistmtor of his father, bwame |josst*s6e;l tif - 
a large sum of residue, not ailmiiiisten«'l by tlie Y 
executrix, and trust funds, part td this reakiue^ 
he applied to his own twe ; but In I8SCI lie, by 
request, investeil a portion of the rcskiiie in' tiie 
immes of himself and trusis of tiie, ' 

settlement, as such trustees tlwreofi md indorsixi '■ 
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fi memorandum thereon to the effect that it was 
so much of the within-mentioned and assigned 
sums as were subject to the trusts thereof. This 
memorandum Z. signed previously to 1842. In 
1845 E. made inquiries of one of the cestuis que 
trust relating to the trusts vested in him, and 
required to be satisfied as to the property com- 
prised in the settlement. He was then informed 
that he wvas a trustee thereof, and a receipt of 
the stock bought in his and Z.’s names was in- 
closed. This receipt E. retained ; and in March, 
1847, he for the first time saw the settlement, 
and on that occasion he signed the memorandum 
indorsed thereon. Z. died in 1852 insolvent. 
E. received the dividends on the stock, and 
regularly paid them over to the tenant for life. 
In 1854 inquiries were made, which resulted in 
a bill being filed, praying that an account might 
be taken of all sums which had been received 
by E., either alone or jointly with his co-trustees, 
or which, without his wilful neglect and default, 
might have been received ; and that 1-*]. might be 
decreed to make good all losses which had been 
sustained, particularly so much of the 
property as was subject to the trusts of the 
settlement : — Held, that E.’s liability must be 
confined to the amount comprised in the memo- 
randum signed by him ; and that, so far as the 
bill sought to make him liable for more than that 
amount, it must be dismissed. Milzy v. JEdge^ 
2 Jur. (x.fS.) SO ; 4 W. E. 218. 

b. Bisclaimer. 

By Instrument.] — As to disclaimer of office 
of trustee by simple instrument, and disclaimer 
by conveying to other trustees. Nleloson v. 

2 Swanst. 309 ; 19 E. E. SC. And 
see CrenY t. Bicken, 4 A‘"es. 97. 

Semble, disclaimer in court on petition not 
sufficient to divest an estate : rlisclaimer should 
be bv deed or of record. 'frud^ In 
2 Jur. (N.s.) 62. 

A trustee of a will, who had formally re- 
nounced that ehai’acter by a deed wliich pur- 
ported (but in effect nally) to appoint a successor, 
being a|)p]ie<l to eleven years afterwards to join 
with Ills urigiiial eo-trustee in a deed purporting 
to be an exe>rcise of a discretionary power, which 
euuld only be exercised by the two ti'iistees of 
the will for tlic lime being, refused to do so 
%vIthout an indeinnity, but ultimately, on being 
itidennufied, executed the deed: — Held, that he 
could not resume his position as trustee for such 
a purj.JO'^e, and that, even if he could, his execii- 
tinn of the deed under the circumstances stated, 
Cisuld be regarded only as a mere formal act, and 
not as an exerei^^e of * that discretion wdiich was 
esstmtial to a due execution of such a power. 
jMnrtt.sIi}re v, I^anradtur, 2 Idu 657 ; 17 L. J., 
Ch. 270 ; 12 Jtir. 363. 

BaroL] — Trustee named may <lisclaim by parol, 
and then he necti nm be a party in any convey- 
aiice of the legal estate. BhujkamY. Glamorrts 
(Litrd), 2 Moll. 253. 

Bicliniag to take out Probate of Will.]— -By 
the marriage settlement of A. a simi of 8,00C)I.' 
stock was settled upon himself and his intended 
- wife for their Joint lives and the life of the -sur- 
tiTor, and then for the benefit of their ehildreii ? 
ami if no chiMren, in trust for the settlor, his 
'^e^iKisiTtorg, 'adrainistmtors,' mii assigns. ; After 
'the marriage A. made his will, and thereby gave 


I his real estate to P. and his heirs upon the same 
i trusts, as near as could be, as were declared of 
the stock by the settlement, and after giving 
certain pecuniary legacies, he bequeathed all the 
rest of his moneys and property of any kind to 
P., his executors, aclmiiiistrators, and assigns, 
upon trust and for the benefit of the objects of 
his settlement as he might think best. A. died, 
leaving his widow, but no issue of the marriage. 
P. declined to take probate of the wdll : — Held, 
that whether the course taken by P. had or had 
not the effect of depriving him of the discre- 
tionary power given him by the will, he could 
not in the events that had happened, exercise 
that powder so as to affect the rights of the parties 
interested under the will and settlement, and 
that the effect of these instruments was to give 
a life interest to the widow in the real and 
residuary personal estate impeachable of waste 
as to the real estate, with the remainder as to 
the real estate to the testator’s heirs, and as to 
the residuary personal estate to his next of kin. 
Ford Y. Ruxton. 1 Coil. 0. C. 403. 

Opinion of Counsel.] — A party, named trustee 
without his sanction, and called on to dis- 
claim : — Held, authorised to take the opinion of 
c mnsel as to the necessity of executing a dis- 
claimer. Tyron^ In re. 7 Beav. 496. 

Trustees Disclaiming — Agent of Trustee-, 
Accepting.] — If one of two persons named trus- . 
tees and executors disclaims and renounces, and 
afterwards possesses himself of assets as the agent 
of the other, who has accepted the trust and 
proved the will, he does not thereby become 
acconntable as a trustee and executor, and <.>ught 
not to be made a party to a suit for the adminis- 
tration of the estate. Dove v. Fverimh 1 Russ. 
& M. 231 ; Taml. 376. S. P., Lowry v. Fulton, 9 
Sim. 115 ; 8 L. J., Ch. 314 ; 3 Jur. 454 : and Stacey 
V. Elph, 1 Myl. k K. 195 ; 2 L. J., Ch. 50. But 
see Montgomery v. lohmon, 11 Ir, Eq. Hep. 476, 

jfot proper Party to Suit to set aside ’Will,]' , 

— A trustee in a will ,who released and never acted,, ' 
ought not to be made a party in a suit to set , 
aside the wdll on the ground of fraud, and there- . 
fore need not answer as to the fraud alleged^. . 
mchardson v. Ilidhml, 1 Anstr. 65. 

■ Assent to Marriage not Necessary.] — 

Testatrix bequeathed a chattel property to her 
daughter on attaining twenty-one, or on day of 
marriage, “ provided that if such marriage be had 
without the consent of her executors after namec 1 , 
or the survivor of them,” then that the property 
should be vested in the said executors, in trust for 
her daughter for life, and afterwmivls for hev 
children, with a limitation over to 0. D- The 
testatrix appointed H. H., V., and J. C. her 

execiitors. P. V. alone proved the will. Thq 
daughter married while under age, with the assent 
of P. Y., and J. C. executed her marriage settle- 
ment as a trustee: — PI eld, that the assent of 
H, H., who never acted in the trusts of the will 
was unnecessary, the power to consent being 
vested in him in right of his office of executor 
only. Boyce v, Corhally, LI. & G. t. Plunk. 102. 

Lease with Option of Pnxchase'—Disclaimer 
hy Devisees in Trust of Lessor— Notice to Infant 
Heir.] — Land was demised l;>y A. to B. and 
for twenty-one years, with an agreeratint, that in 
ease B. and C., or either of them, their executors, 
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administrators, and assigns, shonld, at any time 
witliin the term, wish to purchase the reversion 
at a stipulated price and should give to A., his 
heirs or assigns, six months’ notice in writing, 
they should be entitled to be the purchasers ot 
the premises at the price mentioned. A. died 
within the term, and devised his real estates to 
trustees. The trustees disclaimed the trusts ; and 
the estates descended upon D., an infant heir-at- 
law of A. Notice was served upon _D. and his 
guardian by the lessees of their desire to pui* 
chase the property pursuant to the option reserved 
in the lease Held, that as A.’s assigns had dis- 
claimed, the notice to purchase was properly 
served upon the heir, and that a valid con trac 
was therebv constituted. Woods v. JJydo, 61 
L. J., Ch. 295 ; 6 L. T. 317 ; 10 W. R. 339. 

Costs of Refusal to Execute Disclaimer of 
Derivative Interest, j— If a party, having a den va- 


appoinfcment of a new trustee, he will be macie 
to pay the costs of an application to the court. 

Air h. J., Oh. 656 ; 3 Jur. 

(y.S.) 899 ; 5 W. R. 508. 

Lcgil Estate — Disclaimer by Conduct J — 
Where land is devised to a trustee, conduct 
which amounts to a disclaimer of the ofece ot 
trustee wnll also amount to a disclaimer or the 
legal estate. Pirohalli I' 

AMon, 40 Ch. I). 436 ; 60 L, T. 369 ; 37 W. R. 
387-— C, A. 

Settlement not communicated to Trustee until 


Appointment of New Trustees uncier 

Trustee Acts.] — &cpost, 5. ,■ 

Exercise of Powers of Sale where Trustee 

Disclaims.] — to Po wees. 

■ ^ Costs of Disclaimer.]— ito post, 1, 8. c. 


3. .Estate of Teustkes. 

a.' Wlieii Trustees .take Eegral Estate* . , 

Devise by Implication.]— A testator devised 
)perty to A. for lilic. remainder to B. and C. in 
s upon trusts, and appointed A.. U., and C. his 
'-■‘cutors. By a codicil he revoke«i the appoint - 
ml of B. to be a truMi^e and texecutor. ami 
nolotcd A., 0., and il trust ef‘s and executor^, 
fully and eilectually to ^all intents luul pur- 
ses and in all respects as if tlicy had originally 
his will been apptunted te he the trustees and 
ecutors thereof : — ^Hcid. t'hat the Icgai estate 
ssed to Am C., and I). Tm'oei\ Pi ro, 2 He (C f . 
J. 527 ; 30 h. J., Ch. 144 ; 7 3«r. 114 ; 

LT. 573; 9W. K. ir4. 

by will, gives' anmirty to wite, 

■ ‘ ” I, knowing he. has not 

■, He siiy« iioHiing rdt 
, ...-t appoints eeriaiii pnwtms 

of the iniiwitance for the execution of 
.... Hemble,.. .tlie.. .trust COM ..took 
the real. estate for Hie piirpow of tfaifi will. 
mt V. Trmt, I ‘Dm% 102* & €1, mm. 


A devisee in trust, on the reading of the ill 
after the testator s death, stated that he ought to 
have had 57 for being trustee Held, that these 
words were so ambiguous that they ought not to 
have been loft to the jury as evidence of ins 
assent to the devise. Ik 

'Signing Eeceipt for Degaey— Doss of 
-Trust- 'EunCj -"By her will a testatrix, who 
dM in 1866 , directed her. executors to pay 


...-'-'•Testator, , 

and legacies to chiidron, 
siiilcient personal estate, 
his real estate, but a 
trustees 

.eertain s.ttm. olm.oney.....fco be., held , his wilL 
3 ‘-plaiattff, who was at that time m t ' 

aaii,:B.' gave^'todhe ■■executors, of ..... . 

M for lha -legEcy '-on ' m inland Mammg, 19 Ves. 495* 
for SaSaSn to' the inland eonstruction In favour of vesting the 

Ifiaao?; was tmid to A. estate In tnistcjea for eiecilag » to mo 
: separate use of amariftel wcmaiii 
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Effect of limitation to trnstees and their 
heii'S to the use of them and their heirs in con- 
feiTing the legal estate on the trustees. Id, 392. 

Trust to Pay or Permit to Beceive Bents.] — 
Limitation to trustees to sland seised and receive I 
rents and proiits to the use of is an estate I 
executed in A. ('(irwavdlue v. Cancardlne, 1 
Eden, 3G, — 

Lands limited to A. in ti’ust for a feme covert, 
ami that A. should receive the rents and apply 
thCLu as the feme, whether solo or covert, should 
rliiect. This is a trust, and not a use, executed 
by the statute, Xccil v. Suiuiden, 1 Yeru. 415, 

Although a devise to A. and B. upon trust to 
pay rent to C., or permit him to receive the same 
during his life, confers a legal life estate on C., 
a devise to A. and B. upon trust to pay the rents 
to A. (or B.) or permit him to receive the same 
during his life, only confers an equitable life 
estate. Boa w (2 Taunt. 109; 11 E. E. 

538) considered. Tamfuem^j-WUlwime and 
Laitdan., In ra, 51 L, J., Ch. 434 ; 20 Oh. D. 465 ; 
4G L. T. 542 ; SO W. E. Soi. 

Devise to trustees and their heirs during the 
life of A. B., in trust to lajy out the rents and 
issues thej’eof in government securities, imtil 
A. E. should attain twenty-one, and after that, 
to suffer her to I'eceive and take the profits 
during her life, not subject to the debts or 
control of her husband, her receipt to be a 
sufficient discharge ; and after her decease, to 
her lieirs. Upon a suit for specific performance 
of an agreement for the pin chase of part of the 
estates, the question was whether A. B. took the 
legal, or only an equitable interest for life in the 
j:)ruperty, so as to bring the title within the rule 
ill ra,^p (I Co. Eep. 98, b.). The 

Chief Baron would not compel the defendant to 
accept tile title. Kaufoyd v. Iloare, 3 Y. &; J. 
1 : 75 . ' - ■ . . 

Contingent Eemainder — Provision for 
Maintenance.] — A testat(jr devised lands to 
trustees, u.heir heirs tmd assigns, to the use of A. i 
for life, with remainder to the use of such | 
child or ehihlren of A. ns should attain twenty- 
one. as tenants in common in fee, with re- 
mainders over. A. was directed to repair and 
insure tiie messuages forming part of the devised 
estates, aiul in case of his default the testator 
authorised his trustees to receive the rents, and 
liien.'out effect sucli re]):urs and insurance. The 
test-aior empt>wen;d his trustees to apply the 
income which any infant devisee should be 
])resii !u[Hi vely ent i tla i towards his mairitena»me or 
for his Leneht during his minority. By a codicil 
of even date wiili tdie will the testator devised 
land which he had ouitracted to sell to a lailway 
company unto and to the use of his trustees, 
their heirs ami assigns, upon ti ust to complete 
su<*ii contract. A. leaving four chiklreri, , 

oiw of whom, the plaintiff, had not attained 
twenty. one at his fnthei-’s death ; — Held, that, 
having regard to the provision for maintenance, 

' the iimlfcatioii In favour of the children of A. was 
and that die.confcingent devise-to the 
plaiiitiif therefore '.tr>ok effect, iArry v. lietrifi 
47 .,h, J., Ch, 182 ; 7 Ch, iX 657 ; 38 L. T, 474' ; 
36 W. II. 327. ^ 

Pmitold Messuage together with 
^ Kill Kaeliiae;ry “ elhtr Fiximreed*]— By- 
his will a testator tlevised a certain- fteehoM 
.toewent, and 


together with the millstones, mill machinery, 
threshing machine, hkc., “and other ffxturt>ff 
to two trustees, their heirs and assigns, n}(on 
trust for A. J, T. for life, upon the express con- 
dition that the premises should be kept in good 
repair, and insured in the names of the trustees, 
and after the death of A. J. T. in trust fcji- the 
children of A. J. T. at twenty-one or marriage : 
—Held, that upon the construction of the will, 
the trustees had no legal estate vested in them. 
Tudball Y. MedUcott, 59 L. T. 370; 36 IV. E. 
88J|52 J, P.659. 

Interest of Executors Commensurate with 
Objects of Will.] — A testator, after directing his 
debts to be paid, and setting apaid certain sums 
to provide annuities for his two sons, devised and 
bequeathed all his real and personal estate to his 
four daughters, to . be equally divided between 
them: Provided as follows — that the share of 
his wife should be divided after her death 
between his four daughters or the survivors and 
their children and the testator appointed his, 
wife and T, Davies, his executors, to act jointly 
in canying out all the intentions of his will, and 
to invest ITa daughters’ shares for their bench t 
and the benefit of their cliildreu : — Held, upon 
an application under the Vendor and Purchaser, 
Act, that the legal estate in freeholds was vested 
in the executors wdio could make a good title tO' 
a purchaser. Brndeis to J’ewe.s* ami Bcaiu, 52 
L. J., Gh. 720 ; 24 Ch. D. 190; 49 L. T. 024 
32 W. E. 460. 

Interim Bents.] — A testator devised a freehold 
to trustees for the benefit of E. for life for her 
separate use, and after her death upon trusts foi" 
such of the children of E., as being sons, should 
attain twenty-one, or being daughters, sliould 
attain that age or marry. E. died after the 
testator, leaving an infant daughter who ditl not- 
marry before attaining twenty-one : — Held, that 
the legal estate w-as in the trustees, and the 
daughter of E. took the property on attaining 
I twenty -one, but the interim rents w’ent to the 
i residuary devisee. Eddeh' Wlll^ In re^ 40 L. J.,. 
Ch. 316 ; L. E. 11 Eq. 559 : 24 L. T. 223 ; 19 
W. E. 815. 

On a petition for payment out of the interi i 
rents which had been paid in under the Trustee' 
Helicf Acts, the court decided that the legal 
estate ivas in the trustees. Ih, 

Deed— Estate Pur Autre Vie or in Fee.] — Real 
estate ivas assured by deed unto and to the use of a. 
trustee, his heirs and assigns, for a married, 
woman for life to her sejiarate use, and from and 
after the determination of that estate to stand 
seised thereof to such uses and upon sucli timsts as 
.she should by will appoint, and in default of 
appointment to the use of the heirs and assigns 
of the married woman : — H eld, that, the legal fee 
was vested in the trustee; that all the su])se- 
queut limitations were merely equitable, and 
that, therefore, under the rule in SUdhaja Casie 
(1 Co. Eep. 93, b.) the wife took an equitable estate 
jri fee, and could with the concurrence of t.he 
trustee after her husbamrs death, make a g od 
title in fee to the property, ami one which the 
court 'would force on an unwilling purchaser. 
Distinction in construction of limitation in dcf^ls 
and will. CurtU v, Pdee.iK"! Ves. H9) c<nnmcnted 
on. Cimfwr Y, KifHOck ay Kiimuli, 41 L. J., Ch. 

U kl Ch/398.; 26 L. IX 5G6 ; 20 W. 11. 
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Bevise of PreeMds and Copyholds— Snbse- trust to pay and divide the iviits among his chi 1- 
quent Appointment by Beed,] — Devise of <lren as they attained tw^ity-onc, ar!<l after iheu' 
freehold and copyhold surrendered to the use decease, to pay the principal of their respective 
of the will to trustees and the survivor and shares unto their legal representatives, their 
his heirs in trust to pay debts and legacies, executors, administrators, and assigns. He gave 
an annuity to the testator’s son, and for other power to the trustees to sell, with power of 
purposes ; then on the marriage or attaining maintenance out of the rents, ^ and advancement 
twenty-one of his granddaughter to convey to out of the principal of their shares ; and in case 
her for life, remainder to trustees, &:c., remainder any of his freehold estates should not he sold by 
to her first and other sous in tail male, remaiudei' his said trustees, then, from and after the decea'-e 
to her daughters in tail general, remainder as he of his said children, he devised the same unto 
should by deed appoint. The next dav by deed their respective heirs and assigns, as tenants in 
poll he directed his trustees, immediately after common, xind he <lirected that the receipts and 
the death of his granddaughter, and failure of conveyances of his said trustees to any purchasers 
her issue, to convey all his real estate to the first of any part of his estate and effects sliouhl be 
and other sons of his son in tail male, then to good disci larges and assurances ; — Ileldi. that the 
Ills daughters in tail general, then to the right trustees took the legal fee, and that the children 
heirs of the survivor of his trustees, his heirs and were entitled to equitable estates for life, with 
assigns for ever. No conveyance was made. The equitable remainders to their heirs, which united, 
granddaughter died without issue ; then the son gave them equitable estates in fee-simple, 
died without issue, leaving one trustee surviving. Jhynell v. 10 Beav, 21. 

Under the will alone the trustees have a mere 

legal estate, and all the equitable interest beyond Legal Estate devised to Chiidren — Fewer 
the express dispositions would result to the son as to Trustees to Sell in uncertain Event.] 
heir ; but the deed was considered as a codicil — B. desired the residue of his real and per- 
■sufticiently executed to pass copyhold, but not sonal estate to bo divided into eleven eijUal 
freehold. The last limitation is a contingent parts, and he devised and bequeathed to each 
remainder to the heir of the surviving trustee, of bis eleven children, his or her heirs, executors, 
.-and a conveyance was directed with an insertion administrators, and assigns, one of the parts, 
of trustees to support that remainder as to the | He declared tiiat the share or shares of his 
•copyhold ; the rents and profits of the copyhold j daughters should be for their separate use ; 
-during the life of the trustee, and all the freehold, ! and as it might probably happen that the 
to go to the heir of the testator. Halwryhamw 1 arrangements "made by his will cmild not he 
Vhioeiit^ 2 Ves, 204 ; d O., nom.V'uiecnt v. Sta/i,s-~ carried into effect withuut the sale of the whole, 
4 Bro. C. 0. 353. j or at least a ereat ],>oiTion of his real and 

Devise aad Bequest of “Estate and Effects”! i estate:!, e r.^,miuiomloa p'eat cautinu 

-A testator devLi and baineathed his “ estate I “ ‘g., V'.'l . ! h, f h 

1 «• X X J i XI • 1 • X 1 ’ property was dailv increasmu' in value, and lie 

and effects to trustees, their heirs, executors, and i ^ *; i., v .... 

T-.., X XX ni*x 1 , nominaleil (k and .\I. executors and fru^itees ot 

adnnmstrators, upon trust to sell his trade an. : j ;jj j j j ti,,, disposition of a!l 

the goy will thereof and get ni and c.inveit. aU j „ropertv ‘thereh. allu.ied to iiro p,o„e.' 

• such y lus“poi-sonal estate as shoal. I not cy- effect .—Hold, that tills was n-.r snme;.ait‘ te 

• sist of nniuejp and should ymdiyssessed of the ^ j previ.uislv d-.-vtsod 

money arising faYmisudi sale an.l “the residue of ahhougli 

effects upon trust to invest, an. words niiaht eivc .a si.npJe power to .so!!, in 
..yhy tny.sj-He!d that the event which miirlit p.i.->ih!v, tiwawh n-t 

to the trustees, but that the beneficial interest r a c ir /h./ 
resulted to the heirs of the testator. v. i , V - ^ 10^1' T \v p 

L. J., ai. ir,S ; L. 11 . 13 E, 1 . 133 2.5 ! ' ‘''• 

L, i'. 733 ; 20 W . E. 227. j Trustee— Expiration of Trust— Right 

Devise of Legal Fee to Trustees-Descent I ^ y®“7®yaitce. 

■not Broken.] — A. devised real estate to throe I ' i iV i" V,' V'' 

trustees, one of whom was his heir-at-law. an.l I to a hciiolii lniu-,‘ n )■.■- 

he directed that .luring the lives of hi,s wife, Ins i ' ■'•'"I 

daughters, and their husbands, the income should perMniiai cm ate Uj mi-icvs. upm 

beapfdied for the benefit of those persons and and permit Ins wde to ru*mve t In* 

tlioir children, and wlien those persons should be niciune dnrniu' idou noot], and ilyn 

dead the estate should be sold and divided among spa a h-tiinu-i'i ; 

his grandchiltlren, 'I’his devise of the corpus had j empm\ ered his t ru.-f ee.s. u o n nm CMn-.-'pi 

been held to fail for remoteness: — Held. 

assuming the legal fee to have passed to the ami < hiring Uie unnorny ui hs> moo M»n. in f ae:r 
trustees, the descent was not broken so as to thscrotion. TtJCuangumHvvsaieud^anuiMsrUany 
create a new reversion, but that the heir-at-law ‘ tyiarf. Ihe 

took the old estate; ami that tlic character of this inU‘<t:iy-^nod xvijhom nsm.- 

equitable reverBion. was notalfected by the devise j he^yutiow^ ihed, in^ ^ 

el the legal foe to the heir as trustee. * Mu'ham/n posscs-^mii m b ..d Ibdd, 

V. Iln^rrum, I J. & H. 662 ; 31 L. J., Oh. 74 ; 10 

W. Bills. ’ - ^ " became bare tnisree.s fur fhe alcgifimate son, 

' , land that, <*onscquentIy, the sitrvivmt triiHtee 

■ BeVxss .Tthai' ta Beaeive Beats aad Fay 'was not entitled ic;M.*aI! f»'tr a iiunveyaiiet* of flic 
lfaiatsa»aqe«.]4-“A testator devised and be* legal estate of the lamst*. Im 

queathai his' real and, pembaa! estate to bis wife JhMiy v. Sd b. 4., i!li. MS; [ISld] I 

and three other executors, Cb. 2 hS ; 64 h] T. 343— A. 

for every ..ik||pa wife, to receive 

the rents' for ifer 'tef-.'4^ease, npoiM Co|iyMds--Teaari for Life wilh Fewer t# 
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nommate Successor — Beviss to Trustees.]— By 
the custom of the manors of Y., P., and S., the 
tenant of the copyhold tenement held only for 
Mfe, with a power to nominate i)y writing one 
or more successors, but so that if there were 
more than one, they held concui-reritly for their 
lives or the life of the snrvivoi*, who had power 
to nominate a successor to himself. A copyhold 
tenant of these manors by his will devised all his 
copyholds to three trustees to the use of his 
grandson A. for life, with remainder to the use 
of the trustees to preserve the contingent re- 
mainders, with remainder to the use of the 
children of A. and their heirs as tenants in 
common, with remainder tn the use of the j 
plaintiffs. By a codicil the testator, after re- 
citing that he had ascertained that his “ copyhold 
estates ” were hold of the manors of P. and S.. 
•directed that “ all his copyhold estates within 
the manors of P. and 8.” should be held by his 
trustees to the uses and upon the trusts in his 
will declared, if and so far as the custom of the 
respective manors would w’arrant or autliorise : 
and if the custom of the manors or either of 
them did not warrant or authorise the entail 
created bj his will, then and in that case his 
grandson A. and his assigns, or his successor or 
successors, should have and hold his copyhold 
estates according to the custom of the manors. 
A, wms admitted touant for liis life, and nomi- 
nated the defemlant as his successor, wiro wnis 
admittotl accordingly : — Held, that the trustees 
took the legal estate iii the copyholds held of tlie 
manor of Y., and ought to have been admitted 
instead of A., and that all the beneficial 
limitations in the will w'ere equitable interests. 

Y. Mewitn/, 7 Ch. D. 413 ; 37 L. T. — 

C. A. 

Mixed Devise of Freeholds and Copyholds to 
Trustees — Doctrine of Attraction ]— Devise of 
freeholds and ct'»pyholds to A. and 1.1, to hold the 
same to A. and B., their heirs, executors, 
ailministrators. ami assigns, upon trust during 
the life of J. to receive the rents and pay the 
same to J. for life, or otherwise to permit J. to 
receive them ; followed by a d.evise after J.’s 
tiuccaso, to the use A the heirs of his body. Tiie 
testator app<.>irtted A., II, and d. executors of his 
will, an<l dechired that the receipts of his 
trustees ami executors for any money p-»yable 
nnder the will should bo a suiheient discharge to 
niiy person paying the sime: — llehl, that J. 
took a legal estate tail in the freeholds, and an 
efjuitable estate for life in tltc copyholds. 
Jhh rw (^ful’ra) not followed; v. 

Uu(jhe,s' 11 k, C, 408; p 1). Ky. 4f>4 ; 
o fj. J. (o.P*) K. B. 8ir> : 30 il. R. 372) commented 
on, Jiiiher v. 44 L. d., Ch, tlal ; 

L. IL 2U Kq. DU) ; 33 I..T. 317 : 23 W. R. 070. 

Devise (after 1837) of copyholds and freeholds 
to trtistecH laid unto tliem and their heirs on 
trtist to pay ttfuo permit A. to receive the 
rents during }d> life, ami after his <leath to the 
use of the Itelrs o,f Ins body, with a gift over in 
case he ihed wit bout leaving issue : — Held, that 
A. took an c juital.)le estatt‘ for life with a legal 
remainder to the lieirs of hi.s body in both tlie 
freeholds and coiwhokls, BiAuT v. 42 

D. .J), 011 . 228 . ^ t 

TliC Statute iff Uses not applying to copyholds* 

on a devi*>c of freeholds ami co|>yhohis together, 
the legal estate in the copyholds attracts that in 
.llie- freeholds and makes It vest dn 
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Devise of Copyholds— Subis^cpaent Covenant to 
Surrender not carried out Oy Testator.] — A. 
devised copyholds to trustee.s in fee, iipuii trusts 
in the will mentioned. A. afteiavards executed 
a voluntaiw conveyance of tlaj same lands to the 
sime trustees, upon similar tiaists to tbo.se 
declared by the will, and covenanted to sur- 
render the copyholds to the trustees, on the 
trusts declared by the deed, and that until such 
surrender, and the trustees should be admitted 
to the copyholds covenanted to be siUTciidered, 
A. and her heirs w'ould liohl the lands in trust 
for the trustees, their heirs and assigns, and 
dispose of the same as they should direct 
anda[)point. A. die<l without having executed 
any surrender ; — Held, that the legal estate in. 
the lands was in the ilevisees in trust under the 
will, and not in A.’s ciistmnaiy heir. SMe v. 
Waller, 28 Beav. 4Gt) ; G Jur. (N.S.) 1004 ; 8 
L. T. 74. 

Costs and Expenses — Charge upon Corpus — 
Power to ^eli Corpus.] — By a private act of 
|)arliament it was enacted tliat certain copyhold 
properly should he vested in trustees, "their 
trustees and assigns, to the uses and upon the 
trusts declared therein, wiiich w'ere to grant 
building leases ; and every lease w’as to contain 
certain s})CGified covenants : and the trustees 
were to sell the materials of a house alrea<ly 
stand.’ng on tlie premises, and apply the proceed's 
in payineiifc of the costs and charges attending 
the prc]>armg, soliciting, and obtaining the act 
of ])ariiamcii.t, mid preparatory and incidental 
thereto, and the residue of such costs and 
expenses w'cre to be paid out of the rents and 
pi'oHts of the ])remisGS so to he demised, and 
v/cre to be chargud upon tlie premises : — Held, 
that the legal estate in the copyholds wars vesteil 
ill the trustees: that the costs incidental to 
obtaining the act of parliament were a charge 
upon the corpus of tiie estate, and that the 
court had power to direct a sale of the corpus 
for pavmeut of such costs. ])},rm v. Wilhini^t'n, 

1 .Rq. R. oGG ; 22 L. J., Ch. 981 ; 1 W. R. 513. 

Equitable Estate — Attaining Twenty-one.] — 
A testator devised freeholds ami chattels together 
to trustees on trust to ] ermit his wife to reside 
oil the properly, ami have the use of the chattels 
until his youngest son nttaine 1 twenty-one, wdien 
the whole was to be divided among his tliree 
children, they jiaying the wife an. annuity if 
then living : — Held, that the interests of the 
children in the freehold after the youngest 
attained tw^enty-one w’ere equitable. Fowhe v. 
Dnnjcutt, 52 D. T. 890 ; 33 VV. K. 70 1 . 

Payment of Kents to Married Woman — 

Direction to Trustees to Eepair.J — A testatrix 
by her wdll directed her ti'ustees to stand 
[)osses.sed of the net rents of her real estate, upon 
trust to pay the same to Mrs. W., a married 
woman, for life, for her separate use, her rocei[>t 
alone to be a sufficient discharge to the trustet^s ; 
and the testatrix directed her trustees, out of tlie 
rents of her real estate, to keep in repair all the 
buildings on the estate daring the period of their 
trust, and also the chancel of I*, chundi. No 
power of sale or leasing was contained in the 
will -Held, that, notwdthstaiuling the diivctiun 
to the trustees with respect to repairs. Airs. \V. 
was equitable tenant for life of the settled land, 
and, as such, was entitled to be let into tlie pos- 
session and management, of the estate, upon her 
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i^hle .Interest in the land in re&speot of 
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prima facie, gives the fee, and it lies on thes 
parties alleging that they take a less estate tc^* 
show what' less estate thc.y take. Collhn' 
Walters, m L. J., Ch. 216 ; L. E, 17 Eq. 252 ; 
29 L. T. 868 ; 22 E. 209. 

A trust to set and let. and a direetion to seii 
timber, are grounds for not cutting down the 
.estate. Ih. 

A devise w^hich, if taken alone, woidd convey 
the legal estate, may be qualified and controlleil 
by a subsequent devise to trustees inconsistent 
with that estate, if such qualiti cation necessrn'V 
to enable the trustees to perform the duties of 
the trust. Anthonii v. J?ce,v, 2 C. k J, 75; 2 
Tyrw. 100; 1 L. J., Ex. 44. 

Copyholds are to the same extent as freebrjlds^ 
subject to the rule that the legal estate in the 
trustee shall be construed to be the smallest estate 
necessary for the execution of the trust. JJalwy^- 
V. Parsayi^ 42 L. J., Ch. 228. 

A devise to trustees and their heirs : — TTeldy, 
to confer an estate co-extensive only with the 
trusts they had to perform. Ward v. Burhury^ 
ISBeav.iOO. 

Devise of freeholds to trustees “and their 
heirs,” upon trust to receive the rents and }my 
them to B. W., a feme covert, for her se]>a rate 
use ; and after her death, upon trust to sell and 
divide amongst her children ; and in default, tt> 
apply the rents towards the education of J. W,,. 
until he attained twent^^-oiie ; and (contiiuiecl 
the testator) “ when J. W. shall so have attained 
that age,” I devise to him an<l his lieirs all m}' 
real and personal estate : — Held, on the death of 
E. W. without issue, that J. W. took the legal 
estate in fee. Ih. 

Devise to trustees and their heirs upon diver--' 
trusts in succession, some reqiiii-ing tlie legal 
estate to remain in the trustees, and otl lers wlaeh , 
ill themselves, would not do so, — tlie wlR»le legal 
[-ee remains in the trustees. Unnoiix. WhUeiVfnj^ 

8 ETare, 145. 

Under a devise to A. and B., ami their litfi rs, 
to the use of a son for life, witli remaiiKler in. 
trust that the tru.-tees apjdy the rents lor nuiiii- 
tenance of the children of the son during thihr 
minority, and after they’ attained twenty-une« 
to the use of them in fee : — Held, that the son 
took the legal estate for his life, with rtunainder 
to A. and B. for a charted inteve.-t with remnitider 
to the children in fee. Tucker v. ii> 

Sim. .">41. 

Devise, subject as to part to a devise, to Hus- 
; tees and their heirs for debts in utf! csf tlm per- 
i soiud estate, anti as to part to mnrt gages iit fee. 
and a daughter, and their n 


undertaking to see to the repairs. JBemUey. In re, 

Wa(Je^\ Wilson, 54 L. X, CIi. 782 ; 38 W! R.eio; 

b. Q;iiantity of Estate of Trustees, 
i. General Principles, 

Devise to Trustees without the Word Heirs.”] 

— A legal fee will pass without the word “ heirs,” 
where a trust of land can be satisfied in no other 
way. YilUers v. VilUers, 2 Atk. 72. 

The \Nord “heirs ” i.s not necessary to give an 
inheritance to trustees, if a less estate wmuld not 
answer the purpose of the trust. Gihsiyn v. 

Montford (^Lord') or Rogers, Amh. 93 ; 1 Yes. sen. 

485 ; 4 Yes. 288, n. 

Where an estate is devised, without any limita- 
tion of the quantity of interest, to trustees in trust 
fora limited purpose, with remainder to persons 
to whom the beneficial interest is given, the legal 
estate given to the trustees will cease on the 
satisfaction of the limited purpose, and will vest 
in the persons beneficially entitled in remainder. | 

Heardson v. Williamson, 1 Keen, 33 ; 5 L. J., j 
Ch. 165. S. P., Poe d. White y. Si mpson, 5 East, 

162 ; and Poed. Player y. AYcliolls, 1 B. Ac. 336. 

An estate created for the purpose of certain 
trusts, remains vested in the trustees, so long as 
any object of the trust may spring up, though for 
the present all the purposes of the trust have been 
satisfied. Darker v. Parker, 2 L. J. Ex. Eq. 22. 

The court will not make a declaration that a 
person is entitled to a legal estate in fee, unless 
there is also some trust to be performed. Brooke 
V. Turner, 4 L. J., Ch, 48. 

.No person can be a trustee in law unless he 
has a ve.^ted interest in the thing given. Oiven 
V. Owen, 1 Atk. 496. 

Conveyance to Trustees and their Heirs.] — 

It is not a sutlicient ground for restricting an 
estate limited in a deed to a trustee and his heirs, 
to an estate for life, that the estate given to the 
trustee seems to be larger than was essential to ^ 
its purpose, or that the limitation has been 
unnece-ssarily repeated. Colmore v. Tyndall, 2 
y. k J. 605. 

A., seised in fee, conveyed lands to B. and 0., 
and the survivor of them, and the heirs of the 
survivor, to the use of A. for life, and after his 
death, to the use of B. and C,, and the survivor. | 
and the heirs of such survivor, upon trust to pej-- 
mit and suffer D. to receive a jointure, and alitei- ; 
the death of D,, to the use of the right heii-s of ! 

A. : — Pleld, that B. and C. took a legal estate in 
fee in remainder. Fowler v. Llgkthurn, 1 1 Ji*. 

Oh. H. 49o. 1 ^^^ ^ (inughier. and tlimr ro.s|Mruvr' 

Couveyauce to Trustees for Charitable Pur- ‘ male in strict sellleineni. ike, ; with ptoviT 
poses— Adverse Claim.]— The necessary funds j hU he sons respectively, when in pos,sifS?tiuii, P> 
having been subscribed by certain * parties, ; *-dnvey or a}qK>int all or any pari lo trusFve- 
a piece of land was purchasetl and conveved I trust by the rents ami profits ro raise a j-eni- 
by deed to trustees, for a charitable purpose. | charge us and iur a joinnire for any wife or 
Under this tleed the trustees entered into pvives tor eacdi sucdpvifek imiural life only ; ami 
and continued in posse.ssiou for several vears ; ! to charge f)ortious by and to leiise f«>r 
and, with the acquiescence oi all the‘ sub- i twenty-one years. Exc«mtimi of the power by 
SCribei^, mcludmg some not parties to the deed, f conveyance to trustees and llidr Iicira rm trust 
,1,'ComMeraMe expenditure was ninth, mid heavy i by the resnts and proliis to raise iiad pay a join* 
WUmrn were incurred Held, that, even ; tare during the wilhks natural life oiily ; aii*l 

‘ ^ " cliargiiig portions ; with eoveiwwil lor title, aiirl ^ 

'.for quiet; enjoyment by the Irastwi during ilse" 
-natural life only of tile wife. As to the estate 
'..■of the trustees at law, c|ii»re, the court of kiiag% ' 
4>ciich certifying that the? ffwk an estate In fee, 
mid the court of eonmmii 
no estate wiiiitsoever 
Yes, B95. AM see 
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Rq^, 438 ; Doe d. Bvrne v. Martyn, 2 Man. & 
Ry. 485 ; 8 B. & C. 487 ; 7 L. J. (o.s.) K. B. 60< 
\VhGre a party who, by writing obligatory 
(without any penal sum), had bound himself to 
pay to A. B. an annuity of 201. a year for her 
life, devised his estates to trustees upon certain 
trusts, until his son should attain the age of 
twenty-one years Held, that the estate of the 
ti'ustees ceased upon the death of the son under 
tlie age of twenty-one, all the purposes of the 
trust being then at an end ; and that the trus- 
tees were only liable to pay to A. B. such arrears 
of 1 he annuity as became due before the son’s 
death. Mornnit v. Gough, 1 Man. & Ey. 41 ; 7 
B. C. 206 ; C L. J. (O.s.) K. B. 14. 

Devise to Trustees in Eemainder.]— B. devised 
to his only son E. for life, remainder to his issue 
in tail, I'cmainder to B.’s two daughters in 
tail, remainder to B.’s right heirs ; the two 
ilaughters suffered reco\’eries to the use of E. ; 
and by an act of parliament reciting the will, 
the recoveries, and that E. had no issue, trustees 
were empowered to sell the estates devised, and 
to lay out the purchase money in the purchase of 
other estates, to be settled to such of the uses in 
the will of B. as should be existing, undeter- 
mined, or capable of taking effect at the time of 
the sale ; the trustees sold, and bought with the 
purchase money an estate which, by a convey- , 
ance reciting the will of B. and the act, was con- 
veyed by them to such of the uses in the will of 
B. as were then existing, undetermined, and 
capable of taking effect ; — Held, that under the 
conveyance the trustees took a fee. Wortham v. 
Mavlihuum^ 8 Bing. 5G4 ; 1 M. & tic. 543. 

Devise of Leases for Lives renewable for ever,] 
— A testator being seised of lands underleases for 
lives renewable for ever, in 1824 devised his free- 
liohl leases to trustees, and the heirs of the survivor 
(4: them, in trust, after payment of the head rents, 
to apply the clear yearly rents amongst his three 
daughters during their respective lives, in equal 
shares, for their sole and sei>arate use ; and in 
ease any of isis daughters should die leaving 
lawful issue, tlicn in trust, as to the share of 
such daughter so dying, for the use of such issue, 
as she should by deed or will appoint, and in de- 
fault of such appointment to the use of such 
issue equally, share and share alike : and if any 
of his daughters died without issue, he directed 
that her sliare of the rents should be paid to the 
survivoj's or survivor fur tiie increase of her anti 
their respective shares, to their separate use, and 
logo to tlicir lawful isstie, subject to the like 
power app<,)intment among such issue ; and in 
case of the tieath of all bis daughters without 
leaving lawful issue, then in trust to pay the 
rents U> his uepltew during^ his life ; and after the 
death of his nephew, in case he should die leav- 
ing lawful issue, in trust, as to one-half of liis 
freehold and leasehohi interests, to the use of the 
children of his sister, in equal shares, and to their 
lawful issue ; and in ctise his nephew -should 
happen to tlie without iSfsiie, then, as to the whole 
of his freehold and leasehoki interests, to the use 
of the said children of his sister, in equal shares,, 
and to their lawful Issue ; ainl in case they should 
be then deail, then, m the whole, in trust ;lor the 
issue of his nephew ; and In, ease of the daiths 
of Ms nephew and the children of his sister with- 
- out ill trust to assign oyer the freehold and 
'|fiawMd''ihtdTc»l0 to, his own right feeim-i; and a 
power mm gifoa td the traste® -to lease -tom. 


time to time as they should remain seised and 
possessed by virtue of the trusts in the will con- 
tained, with the consent of the person or persons 
then entitled : — Pleid, first, that the legal estate 
was devised to the trustees during the existence of 
the entire series of limitations. Shenv'nt 
Kenny, 16 Ir. Ch. B. IBS. 

Held, secondly, that the daughters of the 
testator took equitable estates in quasi tail m 
their respective shares. Ib. 

Devise to Trustees, ^‘as also their Heirs 
and Assigns.’^] — A testator, by codicil, after 
appointing two persons trustees, as also their 
heirs and assigns, to his will and codicil, desire<l 
that his sister A. should do what she pleased with 
his remaining property after payment of certain 
legacies, excepting a tenement at W. and stock,, 
of which she should only receive the interest and 
rent during her life, and afterwards to his sister’s 
eldest son, on his taking the name of M, ; but 
should he refuse to take the name of M., or his 
sister depart this life without a son, then the 
tenement at W. and the stock should go to P. on. 
his taking the name of M., and so on to his heirs, 
each taking the name of M., none of them being 
allowed to touch the principal ; and no one 
after his sister A. inherit the said propei'ty or 
enjoy the interest who did not take or possess 
the name of M. — Held, that the trustees took an 
estate in fee by virtue of their appointment, and 
that A. was entitled to an estate for life in the 
tenement and stock, with a remainder in fee in 
the tenement, and an absolute interest iji the 
stock, to the first-born of A. vested in his birth 
and baptism by the name of M. Bennett v. 
Bennett. 2 Dr. Sm. 26G ; 34 L. J., Ch. 34 ; 11 
L. T. 362 ; 13 W. E. G6. 

See also Estate. 

Trustees to Preserve Contingent Eemainders.} 
— See Vested, Contingejs’t ai^d Fettjee 
Inteuests. 

Whether Estate of Cestui que Trust co-ex- 
tensive with Estate of Trustees in Wills or 
Deeds.] — See Will. 

ii. Blrectlon to Pay Belts or Legacies, 

Devise to Trustees and their Heirs to Pay 
Debts and Legacies.] — A general devise to 
trustees and their heirs prima facie gives the 
fee, and it lies on the parties alleging that they 
take a less estate to show what less estate they 
take. Collier v. Walters.! 43 L. J., Ch. 21G ; 
L. K. 17 Eq. 252 ; 29 L. T. 8G8 ; 22 W. E. 209. 

A testator, by will, dated in 1827, devised 
his estate to trustees and their heirs upon 
trusts that they and their heirs should stand 
seised of the same during the life of C., and 
until the whole of the testator’s debts and the 
legacies were paid, upon trust, to set and let 
the same, and apply the rents and yearly profits^ 
and the value of whatever timber might be 
considered at its best growth, from time to- 
time, in discharge of his debts and legacies 
until they w^cre paid, and from thenceforth to 
pay the rents to 0. during his life ; and after 
his death, and payment of the debts and 
legacies and expenses, the testator devised the 
estate to the heirs of the body of Ch, and for 
default of such issue, to his own right lieirs. 
In 1830 the trustees by deed reciting that, the 
debts- and legacies were paitl, conveyed the 
estates to C. for his life. 0. shortly afterwards- 
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Chattel Interest— Devise to let and Apply 
j^ents in Payment of Mortgages.]— Devise to 
.two'’ trustees and the survivor, his executors ami 
■administrators* in trust, to let ami apply the 
. rents in payment of mortgages, until the wlude 
ftlidiild'be paid o& by the rents, and after- 
.wirdr tiO,*ntte parties. The trustees take a 
ehatMlntdrest.only. ?* UWkPmm, 

i mx 

— Devisi 4M- Eeati! fej Paif Annuities 
and |jegnelei,Jf^J|etis8',.of and personal 
.estates to .Icc., out of 
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suffered a common recovery, and then mortgaged 
the estate in fee to W. In 1861 G., the father, 
and W., his mortgagee, had tiled a bill for a 
conveyance of the fee against the heir of the 
surviving trustee and the son (C.’s heir- 
apparent). The son, instead of asking to be 
dismissed as not being heir during his father’s 
lifetime, put in an answer disputing the 
plaintiff’s title. In 1865 a decree was made 
for the conveyance of the fee to the plaintiff. 
The father had since died. This suit was 
instituted in 1873 by the son against the 
mortgagee : — Held, first, that the trustees took 
a legal" fee under the will, that the rule in 
Shellei/s Case (1 Co. Eep. 93, b) therefore applied, 
and that the son acquired a good equitable fee 
by the recovery. Ih. 

Held, secondly, that if they had only taken 
a life estate, their conveyance of it to the 
father, enabled him to suffer a recovery and 
bar the contingent remainders at law and in 
equity, and was"no breach of trust. Ih. 

Held, thirdly, that the son, having chosen to 
answer in the former suit, was bound by the 
decree. Ih. 

The decision on the same will in Collier v. 
infra, that the trustees took a fee 
determinable when the debts were paid, dis- 
approved of. Ih. 

A testator devised his real estate to trustees 
and their heirs, in trust, during the life of 
his brotlier, and until payment of his debts 
and legacies, to apply the rents in payment 
of his debts and legacies, and then to pay 
them to his brother for life; and after the 
death of his brother, and such payments, be 
devised the estate to the heirs of the body of 
his brother, and in default to his own right 
heirs : — Held, first, that the trustees took the 
legal fee, determinable upon the death of his 
brother and payment of the debts and legacies. 
Collier V. 31 Beav. 426 ; 6N. R. 192 ; 34 

L. J., Ch. 555 ; 11 Jur. (N.S.) 592; 13W.R. 766. 

Held, secondly, that the brother took an 
equitable estate for life, with a legal remainder 
to the heirs of his body. Ih. 

The trustees having convej'cd to the brother 
the legal estate for his life, and he having 
suffered a recovery : — Held, thii-dly, that the 
heirs of the body were not barreil, because tlie 
legal estate to the brother for life, and the legal 
remainder to the heirs of his body, had become 
vested by different instrumeiits, and also because 
It was the duty of the trustees to preserve the 
eontingent estates, and therefore it was a breacli 
of duty in them to convey the estate to the 
brother. J h. 

Held, on appeal, that the title under the re- 
covery was too doubtful to force on a purchaser. 

(\ 35 L. J., Ch, 144; L. R. 1 Cli. 81; 13 
L, T. 484 ; 14 W. R. 156. 


rents and profits to pay certain annuities and 
legacies : — Held, a trust, not a chattel interest 
in the trustees. Gihsou v. Moatfort (^Lord') or 
Holers, Ainb. 93 ; 1 Ves, sen. 485 ; 4 Yes. 288, n. 

Devise to Trustees and their Heirs to Pay 
Debts.] — Devise to trustees and their heirs to 
pay debts and legacies ; and then as to one 
moiety, to use of B. for life, sans waiste ; re- 
mainder to trustees during B.’s life, to preserve, 
&c. ; remainder to use of heirs of body of B. ; 
and ultimate remainder to testator’s 0W7i right 
heirs -Held, that B. took only an estate for 
life, that tlie estate devised to B. was not a use 
executed, but a mere trust inc(iuity, and that the 
whole fee being devised to trustees, no legal i«j!e 
could be limited upon it, and that lie could tsdvc 
no legal estate. Bagslviw v.SjJencer. 2 Atk. 577 ; 

1 Ves. sen. 142. 

(rift to Executor to Pay Debts, Funeral Ex- 
penses, and Bequests.] — A testator, in 1825, left 
all his property to his executor for the purpose 
of paying the following bequests, first paying 
debts'and funeral expenses. He then bequeathed 
lands for ever to his illegitimate sou T., giving 
him power to will ami dispose of same if he had 
a family, but if he should die without issue, then 
to go to the use of his daughter J., also illegi- 
tiinate : — Held, that the executor took the fee 
ill the lands, and that T. took an estate tail, the 
limitation over being not an executory ilevise, 
but a remainder, and that this limitation con- 
ferred the fee upon J. on indefinite failure of 
issue of T., J. taking the entire estate remain- 
ing in the executor. Onitb-hg v. Andemai. 14 
W". R. 379. 

Devise to Trustees and the Survivor and Ms 
Heirs to Pay an Annuity — Eeaidue of Bents to 
be applied for Payment of Debts.] — A testator, 
in 1772, devised to trustees, and tim surviv^sr and 
his heirs, all liis real and |jersoi'mI estate upuii 
trust to pay an annuir\' tu his daugliTer, I.ady 
A. ; tiie residue of the rents to 1 a.- applied to due 
payment of liis debts : aiui. after her <le*,‘eaM*, ni 
trust to permit the second sou oi Lady A., rw 
J. B,, her husband, al'terwar«is Karl tunmuidc, 
and the heirs male of liis bndy to rt'ceivc the 
same in preference to her eldest xm, it in^isig 
testator's moaning that snclt second '*t|o take* 
and be [U’eferred, ^c., until ho shall hivoinc an 
eldest, and so shall each and every sce-ottd att I 
youitger son or sons take plafc and ctijov the 
said estates acconling to seniority. Ac., atid tie* 
heiis nuilo of rlui budy of such see;end ht 

default of such issue, the otaus were to uo to 
the use of the daughters of Lady A., as tenants 
in common in tail, iV:c., with ulihnute remainder 
to testator's trustee in fee. I.ady'- A. hiiti Issuij 
four sijins hy J. B. — Waiter, duhn, Janu’':, and 
Charles, all of whom had i.H.vn Ihivn during i^-s- 
tator's lifetime, and Jrdm was sccruid soti living 
at date of the will, and tff lestatnr s iioalln la 
1793 John joined his fathtu* and mol her in a 
recovery of the W. estates devised i>y llic 
testator, am! executed a deed deelniisig ihc lises 
thereof to Lady A. for life; rcimdmlcr to John 
for life, with, remainclcr to Joitii's «oih In tall ;■ 
remainder successively to James anil C1ia,rles for ' 
life, and their issue respectively in tad nwiie ; 
and said deed contained a proviso for slilfltiig 
the 'W. isrates from John to JiMiies* iiimI from 
James to L’harles. In the event; of ths OLeitates ' 
iff their lather coming to Ift 
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1796 John died. J. B. died in 1 795, wherenpon 
Walter beeame entitJed and suffered recoveries 
of the 0. estate, and died in 1822, Marquis of 0. 
Janies then became Marquis. Lady A. died in 1830, 
and in ISJJ Janies filed his bill against Charles, 
and the present plaiiitifE, and the heir of surviv- 
ing trustee, whereby he claimed the W. estates 
as tenant in tail, under the will of 1772, or as 
tenant for life, 'with remainder to his eldest son 
in tail male, under the deed of 1793. Charles 
answered the bill, and issue had been joined and 
pidilication passe<'I when the plaintiff, Janies, 
Marquis of 0., died. In 1<S38 the present plain- 
tiff tiictl his bill against Charles and his three 
sons, setting out all the charges contained in the 
farmer bill, an<l tlie several proceedings had 
tiiereon, and claiming to be entitled to the AV. 
estates, either as issue in tail under the will of 
1772, or as tenant in tail under the deed of 1793, 
and 'the recoveries. The bill stated that Charles 
and his sons claimed some interest in the said 
estates, and in the subject matter of this suit, 
and in that respect were necessary parties. The 
bill prayed that plaintiff might have the benefit 
of the said former proceedings, &c., and that the 
trusts of the will miglit be carried into execu- 
tion, Ac. To this bill the three sons of Charles 
<lemiiiTed for want of equity ; no grounds were 
assigned on the record. At the bar one of the 
causes of demurrer was, that the plaintiff showed 
no title to the W. estates : — Held, that Lady A. 
took no estate under the will ; that the devise to 
the second son of Lady A., and the heirs male of 
his body, -was an executory devise to such son 
as should answer that description at the time of 
the death of Lad.y A. ; and, therefore, that the 
recoveries sivfferecl in 1793 and 1795 wmre bad 
for want of a tenant to the prmcipe, so as to bar 
the I'emaimlers over limited by the will, even 
supposing that, on the death of John. James, the 
late marqiiis, took an estate tail, by way of exe- 
cutory devise. It was also held, that the limita- 
fion to the trustees ami the survivor, and his 
heirs, vested in them the legal estate in fee. 
Ormonde v. \Van(hmford(.\ 1 Ir. Eq. K. 238. 

Direction to Pay Debts — Contingent Bemainder 
— Failure of particular Estate,] — A testator, 
by hH will mnde in 1838, directed his debts to 
be paitL And he devi.se<] specific real estate to 
ioiiv persons (whom he afterwards named as his 
executors), their heirs and assigns, upon trust 
and fur tlie inrenls and pur|>oses thereinafter 
aneuiioned, viz., ujmn trust during the minority 
his daughter H, to receive the rents ami 
apply the same for her beiiefjt till she should 
attain twenty-one. atid. on herattaining twenty- 
€>ne. to ])ay to or ptaanit and suffer her to receive 
tiic retfis%luritig her life for lier separate use, 
without the' power of anti<;ipalion. And, from 
and after her ileath, upon trust for, and the 
test atm* tliereby gave atul tlevised the property 
to lint issue, elnidren or child, of the daughter 
wln> should live to attain twcusty-one, in equal 
«lmres If more than otita timl to their respective 
heirs tind assigns, witli rcitiaitnlers over. And, 
after making other specific devises and bequests, 
the? testa ter 'devised and he<picathcd the residue 
of ilia estaio aiai effects (subject, to amleharged 
with the payment of his debts) td one of his 
trustees abHoltileiy, for his own use and benefit* 
The datighter I). survived the testator, and she 
afterwards iiiarrled and had three children, but_ 
fihe. died before any of them hail attained 
4fveBtj-*<me *Heid> fhat^ by reason of .the 


L direction that the testator’s debts should be paid, 

; the trustees took the w'hole legal estate iii fee 
, , simple in the specifically-devised estate, ant I 
, consequently that the coritiiigeiit remainder to 
, the children of the daughter had not failed 
by reason of the determination of her life estate 
before the happening of the coutingency. 
Feating v. Allen., (12 M. & W. 279) distiugnislied. 
Creatnn v. infra, follow*ed. Marshall v. 

Oine/Hl, 51 L. J., Oh. 818 ; 21 Cli. D. 790 ; -17 
L. f. 859 ; 31 W. E. 63. 

A testatrix, after directing her debts to be 
paid by her executois, devised real estate to 
them upon trusts, which, apart from the above 
direction, would have carried the legal estate to 
the cestiiis que trust : — Held, that the executors 
took the legal estate. Creaton v. Creatoii, infra, 
Spence v. Spe7iee, infra, and Marsludl v. Guujrll, 
supra, discussed and followed. Mreoke, In re, 
Brntdie v. Bvoolte, 63 L. J., Ch. 159 ; [ISOI] 1 
Ch. 43 ; 8 E. 24 ; 70 L. T, 71 ; 42 W. E. 186. 

Buie in Shelley’s Case— Equitable Fee.] 

— A testator, by will, subsequently to 7 Will. 4 

1 A^'ict. c. 26, after directing that his debts 
and funeral and testamentary expenses should 
be paid by his executois as soon as conveniently 
might be after his decease, devised all his real 
and personal estate to trustees (whom he after- 
wards appointed iiis executors), in trust to pay 
the rents and proceeds thereof to his son J. for 
his natural life ; and from and after the death 
of J., in trust for the right heirs of him, J., for 
ever : — Held, that by reason of the direction 
to them to pay debts, the trustees took the legal 
estate in fee, and therefore, inasmuch as the 
estate for life and the estate in remainder were 
both equitable estates, the rule in Sludleija Cam 
applied, and J. took iin equitable estate in fee. 
Spence V. Spence, 12 C. B. (x.S.) 199 ; 31 L. J,, 
0. ?. 189 ; 6 L. T. 538 ; 10 W. E. 605, 

Devise of Copyholds.] — C., after desiring 

that all his just debts, <5cc., should be in 
liie first place, paid, devised to tliree trustees, 
and the heirs of the survivor, a copyhold 
estate, upon trust to pay the rents and profits 
thereof, in equal moieties, to his two daughters, 
for their separate use for life ; and after the 
decease of either, upon trust to pay the whole 
of such rents, Ac., to the survivor for life; and 
after the decease of the survivor, C. devised the 
estate, in equal moieties, to the heirs of the 
bodies of his daughters res|>ectively : and in 
tlefault of issue of either daughter, be gave the 
entirety of the estate to the heirs the body of 
such daughter who should leave such issue ; 
and in default of issue of both daughters, he 
gave the estate to the right heirs of the surviv- 
ing ilaughter. The trustees were a|')poiuted 
executors of the will, and they were duly ad- 
mitted to hold to the uses of the same. Both 
the testator’s daughters die<l without having oyer 
been married. Tlie estate w'as of gavelkiial 
tenure. Both the customary eo-heirs an<( the 
heir-at-law of the surviving daughter claimed 
the estate. On demurrer by the latter Hell 
that the general charge of debts, coupled with 
the legal estate devised to the trustees, made tliu 
est-ate''of tlie devisee in remainder an eipiitablo 
estate and the demurrer 'was overnilc^L ( *rrnivn^ 
V, Ci'eaioH, 3 Sm, A O. 386 ; 26 L. J Ch. 266 : 2 
Jur. (XA)' 1223 ; 5 AAL li. 123. 

Where, by a will, there was a geuerai charge 
of debts, and- a devise to trustees upon certain 




liTew Trustees appointed under Act.^—In 

1874 aa aineiKiineut act was I'jasstrl hr wliich all 
the tru'^ts. powers, an». I anihorit les hy I hv nci of 
1873, vested iti or conferred upon the trustees of the 
act, and all matters and tlihies iiu:ulem ihiacfft, 
shall be vested in the? trustt?es and U\"o orlitfr 
trustees, to be appointet! as lierehiafUn’ men- 
tioned’’ : — Heltl, that the new trustt'e^ wm on 
exactly the same footin.c? as fjie others, and that 
the legal estate was in them all. Ik 
See aiw Powers. 


'use of B. N. and his assigns during his life, 
with remainder to W. T. to support contingent 
remainders; and after the decease of B. N., in case 
he should survive 0. K., to the use of all and 
every the child and children of C. N., with cross- 
reiiminders between them, with the ultimate 
remaiiMier to the testator’s cousin, 'SL S., in fee. 
The will contained a power to W. T., his heirs 
and assigns, to sell the trust premises at the 
‘request of Ih 1:7, ,and C, or the survivor of 
them, and-dlrectel the, proceecb of such sale to. 
be ,|n.ld out in the purchase of other estates to be 
S#Ji1l04'tO-the same uses the estates sold ; — 
conskkiutioE the various duties 
will 'tO;he .pat’fomied by W. 1% • 
WyfeWtyon was. manifest,, and that the 
WUfh to glye to W* T. a legal 
V. I Mac* k O, 

6t)f ; ^ Ha|l Xw* 44^^ . . * < :> . 

^ A 4^viihif hm ml 


c* Bevolntioa of Trust lEitatejs, 
i. in {rmrmi Termi. 

. 0eneml Bevi«e*]-«Trust eshne will pass by % 
general devise, v, (.Meta, 2 Ves, mh 

oo9* 8, lb, Murlimf v. 2 l\ WmA 1118* ’ > 

A general <lcvte€ by a triwlai ditl u<*% pam. 
the trust estate. v. iMkr^ ^ Vw^ 33t* 

By a devise in gtiiiersd tenus, a trust' , esfciitoi 
will pass ; unless an latentbE -to, the wnfctori ’ 
can 'be colleotetl from, expiwtonn to |liie will or 
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trust : — Held, that the extent of the estate 
vested in the trustees could not be measured 
by the length or continuance of the equitable 
interests given to two tenants for life ; but 
semble, if there had been no charge of debts, the 
estate of the trustees would have determined 
with the life of the surviving tenant for life. Ib, 

Semble, where the subject of a devise is copy- 
hold, the right of the trustees to be reimbursed 
mone^^s paid in fee.? of court will not of itself 
prevent the determination of the estates vested in 
them, or affect thf3 quality of the estates limited 
in remainder. Ib. 

Bevise to Trustees in Trust to pay an Annuity.] 
— A testator, after the 4 Will. 4, c. 22, devised 
freehold lands to t^vo trustees, their heirs and 
assigns, to pay thereout to his wiiow an annuity 
for her life, and after her decease for A. and B,, 
their heirs and assigns, as tenants in common : — 
Field, that the legal estate in the trustees was not 
restricted to the life of the widow. Fenwieh v. 
Fotts, 8 Be G-. M. & G. 506. 

A devise before 1 888 to trustees in trust to pay 
a life annuity, with power to raise it by distress 
or sale as for rent in arrear, gives them the legal 
fee. Wkittemore v. Whittemore., 88 L. J,, Ch. 
17 ; 19 B, T. 236. 

ill. Poieer or Trust for Sale. 


manage and to sell and invest the proceeds. ^ He 
directed them, utider the management of his 
wife, to carry on his farm for the maintenaTsre of 
his family, and subject to that trust directetl liis^ 
real and personal estate to be held on trust for 
his children equally, some of whom were to briiig; 
into hotchpot property of their own : — Meltl, that 
the trustees had the legal estate in the realty, and 
on the death of the wife, though tiie ehihh'en 
were all of age, could sell and convey. Coola^ v. 
Snn2).s0ii. 46 Jj. J., Ch. 463. 

A testator, by will made in 1851, after appoint- 
ing ins ■wife executrix, and B, executor and 
trustee of his -will, devised his real estate to his 
wife for life, in case she continued liiswitlow; 
but hi case she married again, lie devised the 
real estate to the use and intent that his wife 
should receive an annuity of 20Z.. with powers 
of entry and distress. After the decease of his 
wife the testator directed liis trustee to sell his 
real estate in such manner as he should tlecm 
right, with power to execute such deeds and 
assurances as should be requisite for effecting! lie 
sale of ids real estate : — Held, that the trustei.'s 
took a contingent estate pur autre vie during the 
life of tire widow, in the event of her siibseque'i.it 
marriage. JBoi/re. In re. 4 Be G. J. &: 8. 205 ; 
3 K. 39(>:'33'L. J. Ch. 3iH) ; 10 Jur. (N.S.) 
138 ; 9 L. T. 670 ; 12 W . K 359. 

Private Act of Parliament.] — Effect of a 
private act of parliament declaring an estate 
vested in trustees and their heirs, in trust to sell 
discharged from the trusts of a settlement, 
devesting the legal fee outstanding uiuler a prior 
settlement. Bulloch v. Fladrjate. 1 V. tk B. *171 ; 
12 B. B. 270. 

U. devised lands bv will to trustees. The will 


Devise to Trustees to Sell.] — A devise to 
trustees and their “heirs” carries the whole 
fee in law ; and a devise to sell will carry a fee, 
though the word “heirs” be not mentioned. 

Jiaffskaw V. S2)enee7', 2 Atk. 578 ; 1 Ves. Sen. 142. 

Where testator’s intent appears plain, court j 
will construe the words “ heirs of the body” to , . , - ^ 

be words of purchase. Ib. I eoiitaiucd no power ot s.'ilo. In !b,.-> a pnvnw 

“I-Ieirs of the body ” have, at law, been con- | passed, reciting that it was acsindue 

sidered as words of purchase, even in a deed. JA : the lanns should be sold, and onacung 

i “from and after the passing ut this act, ihe legal 
Po'wer to Trustee, Ms Heirs and Assigns, to ' ^^state in the^lands and hereditaments de*viSL‘d by 
Sell.] — By the will of W. S., real estate was! 

devised unto and to the use of W. T., his heirs ’ aLj 4* A., arul K. iv, i .k 

and assigns for ever, upon trust to pay M.8. an i trustees |.)uwer to se*.i ai,i miv 

amiuity during her life, and to apply the surplus j .P^tids : He.*u, mat the legal estate 

during the life of M. 8, to the testators daughter, i vested in the trustees i:or ah pur| q-os, urtrl 

C. N. : and after the death of M. S., the testator j merely for tne purpo.-e ui S'iding tfu* l;aid'% 

directed that the premises should be and remain i couhl maintain an at'lnon ot qjeot- 

iinto W, T., his heirs and assigns, to the use of j b ndericooa v. Fcunuajton. ih L. 1. 3-th 

the said C. 27. and her assigns for her life, with 
remainder to W. T. to sup}..»ort contingent re- 


I: this act* 
act. went 
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purposes or objects of the testator. Brnylrohe 
(Lord') V. I?td}p, B Ves. 417 ; 7 K. R. 106. 

The rule that a trust est.ite will pass by a 
general devise is cori fined by objects, appearing 
upon the will inconsistent with that intention. 
Mirrgan^ Br. purtc., 10 Ves. 101. 

A devise by testator “ of all the lands and 
liereditaments vested in him as trustee or mort- 
gagee in fee” : — Held, to pass trust estates 
vested in the testator, but not in fee. Green- 
tmwd V. Walwfiml, 1 Beav. 576 ; 8 L. J.,Ch.333. 

A testator devised all his real estates (except 
the liereditaments thereinafter particularly 
devised), including all estates vested in him 
upon trust or by ivay of mortgage, to trustees 
upon certain trusts ; in a subsequent part of his 
will, he devised his farm in A., in the possession 
of T. H., to T, R. He had two farms in A., 
called respectively S. and M., both of which 
were in the possession of T. H., but at different 
rents. On a question being raised which of the 
two farms the testator intended to give to T.R,: 
— Held, that the devise must be taken to have 
been made to T. R. for his personal advantage, 
and not upon trust ; and if, therefore, it could 
be ascertained that one of the farms was subject 
to a trust, or that the testator supposed or 
treated it to be so, it must then be inferred that 
such farm was not the one intended to be devised, 
but that the other was the one referred to by 
the testator. In the present case, it \vas suffi- 
ciently established by the evidence, that during 
the lives of the testator ami his father the 
proceeds of the farm S. had been regularly paid 
to a Roman Catholic priest, and that the testator 
had uniformly dealt with it in conformity 
with a real or sunposed trust affecting it for 
this purpose : — Held, therefore, that he must 
be taken to have intended to comprise it in the 
general devise of trust estates, and that -con- 
sequently the farm M. was the one devised to 
T, R. mundell v. GUulsUme, 3 .Mac. .S: G.692. 
Reversing 14 Sim. 83. 

(xeneral Residuary Bevise.l — A general residu- 
ary devise and bequest of” real and personal 
lU'Operty, for such estate and interest as the 
testator had therein ; the personal estate to be 
subject to the testator’s debts : — Held, to pass 
the legal estate in real property of which the 
tc.stator was merely trustee, the will creating 
no inconsistent trust thereof. Langford v. 
Avge}\ 4 Hare, 313. 

To '0‘se and Behoof.] — Under residuary dis- 
] position by will to a natural son, his heirs, e.xecii- 
tors, administrators, and assigns for ever, to and 
for tils and their own use juid behoof, a trust 
estatedut not puss. parte^ 6 Ves. 576* 

Use Endleneftt.]-- Trustee, after devising 
certain real estates it) ililforent persons, gave and 
<l,eyised all Ih.s real estates not before disposed 
of by his will to A. Fn, his heirs, executors, 
ftflministnitors, and assigns, according to the 
tenure and nature thereof respeetlvely, to and 
for his aiii their own use and benefit: — Held, 
that iiinler this devise the trust estate passt^* 
Mmnlmdge v. AAihaHmi (AerJ), 2 Y. k C. S47; 
# L. J., Ex. Erp 73. Ih, Bkatpe y* Slmrpe^ 17 
Clh3$4; 12 Jar. 598* ■ ' ■' 

Chw JLlsbiuti Ww aii Benefit*] — A testator 
‘devised all lil« property to hk, wife, her lieii:®, 
exeoiitoWf idministrators, anilMigas, te att hM 


estate and interest therein, for her own absolute 
use and benefit, and to be <lis]E 3 sed of by deed 
or will as she should think fit : — Held, that a 
trust estate in fee passed by the devise. Slum, 
Mr parte^ 8 Sim. 159 ; 5 L. J., Ch. 378. 

A testator being seised (jf trust estates, by 
his will, after reciting that he was or might at 
the time of his death be seised, or possessed, or 
entitled to real and personal estate, devised all 
and singular his said real and personal estate 
to H., her heirs, executors, administrators, and 
assigns, for her and their sole and absolute use 
and benefit. H. was a feme sole : — Held, that 
the devise to H. included the trust estates, and 
that the words did not create a separate estate. 
Lewis V. 2£'(.tthews, 35 L. J., Gh. 638 ; L. R. 

2 Eq. 177 ; 12 Jur. (N.s.) 542 ; 14 W. R. 682. 

Testator gave all his property, whatsoever 
and wheresoever the same might be at his 
decease, to his wife for her aljsoliite use for 
ever : — Held, that an estate vested in the testator 
as a trustee did not pass by the devise. Lindsell 
V, Tliaeker, 12 Sim. 178 ; 10 L. J., Ch. 348 ; 5 
Jur. 603. 

Charge of Legacies.] — Trust estates held to 
pass under a general devise notwithstanding a 
charge of legacies ; the devise passing all the 
real estate vested in the testator whether on 
trust or beneficially, and the charge affecting 
only such estate as belongs to him beneficially. 
Brown and Slhlfs Contract^ In re^ 3 Oh. D. 
156; 35 L. T. 305; 24 W. R. 782. But see 
Packman and Moss^ In re, 1 Ch. D. 214, 

A testator gave various pecuniary legacies, 
and all the rest and residue of his estate, real 
and personal, he gave, devised, and bequeathed 
to his wife, her heirs, executors, administrators, 
and assigns, absolutely : — Held, that the legacies 
were charged on the real estate, and therefore 
that the general devise did not pass property of 
which the testator was seised in fee as trustee, 
Beilis's Trusts, In re, 46 L. J., Ch. 353 ; 5 
Ch. D. 504 ; 36 L. T. 644 ; 25 W. R. 456, 

Charge of Behts and Legacies.] — Trust estates 
will not pass under a general devise where there 
is a charge of debts, or of legacies, or of debts 
and legacies. Broion and Slbhps Contract, In 
re, supra, dissented from. 

A testator, who was mortgagee in fee of an 
estate to secure a sum of money of which he was 
trustee, devised and bequeathed his residuary 
real and personal estate unto and to the use of 
his wife, her heirs, executors, administrators, 
and assigns, in trust, either to leave the same 
in existing investments, or sell and convert the 
same, and out of the proceeds to pay his debts, 
funeral and testamentary expenses, and certain 
legacies, and invest th(3 residue and retain the 
income thereof, for her life ; and subject as 
aforesaid, such residue to remain in trust for 0. 
There was no express devise of trust or mortgaged 
estates Held, that the legal estate in the 
mortgaged property did not pass under the will, 
SmitMs Estate, In re, 4 Oh, D. 70 j 35 L. 3k 890 ; 
■25 W. R. 294. ■ 

Qumre,. whether the legal estate would have 
passed had the mortgage money belongs i iu 
the testator in his own light. But see 
Martin t. Zav&rton, 39 L, J., Ch. 166 ; I*. R. 
'fiEq. 568 ; 22 L. T. 700 ; 18 W. lb 56,1. 

Chfurge of a Legacy.] — A irustee devised 
his real estates, whatsoever and w!icresoe?«r,’* 
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charged with a legacy : — Held, that the trust Eduyuvls*, 45 L. X, Cb. 554 ; 2 Ch. H. 499 ; 3-4 
estates did not pass. Hope y. LMell^ 21 L. T. 787 ; 24 W. R. 778. 

Beav. 183 ; 25 L. J., Ch. 90 ; 2 Jur. (N.S.) 105 ; 4 

W. R. 145 S. P., RacUam v. Siddall, 10 Sim. Tenancy in Common with Accruer. ]—-Tes- 

297 ; 12 Jur. 640. And see E. C*., 1 Mac. & G-. tator agreed to sell land to B., but died before the 
607 ; 2 Hall & Tw. 44, ante, col. 535. purchase was completed. By his ^Yill he had 

given the residue of his real and personal estate 

Securities for Money.] — A testator gave and (which included the laud agreed to be solti) te 
bequeathed all his stock in trade, book debts, his children, equally to bo divided between them 
securities for money, money in the funds, and as tenants in common, witli a proviso tliat ir any 
all his household goods, &c., to his wife. He also of them died under twonty-o7ie without leaving 
gave and beqiteathed w'hatever money he had issue, then, as well as to the respective estate and 
in the bank, or invested on any security, and also interest and share to which any such child so 
the residue o£ his personal and testamentary dying W'^ould otherwise have been entitled under 
estate, goods, chattels and credits, to his any of the devises, bequests or dispositions therein 
trustees upon certain trusts therein mentioned : — contained, as to any accruing share, testator 
Held, that the legal estate in certain messuages, gave and devised the same unto the otiun-s of 
which were conveyed to the testator upon trust them ; and if more than one, equally as tenants 
to pay himself a sum of 300Z., and to pay the in common : — Held, that the legal estate in the 
surplius to the person conveying the same, did property agreed to be sold had not passed by 
not pass by the wiU. GoefetV^ Trmt^ In re, the devise, but descended upon the heir-at-law 
19 L. J., Ch. 173 ; 14 Jur. 53. of the testator, Thlrtle v. Vanglmn, 2 W. K. 

' ■ 632. 

Devise to Persons as Tenants in Common.] — 

A devise to trustees of certain copyhold estate, Costs of Suit for Completion of Contract.] 

and all other the real estate of the testatrix, and ^Where, after contracting to sell land, the vendor 
a declaration of the trusts of the moneys to arise devises to parties, some oi wdioiii are infants at 
from the sale of such copyhold estate, and a iiis decease, his estate must bear the costs of the 
generaldeviseof another her real estate to three suit which he has thus volimtarily rendered 
persons as tenants in common Held, not to necessary to a completion of the contract, and a 
pass the legal estate of the testatrix in certain rnere devise of trust estates does not in such a 
copyholds, of wdiich she was merely trustee, case avoid the necessity of a suit. Purser v. 
MorUifs Will, In re, 10 Hare, 293 ; 1 W. R. 90. Bavhy. 4 K. & J. 41. 

Heir -at- law - Devise to Unascertamea ^ this respect between suits 

a Uvr « .-..p oil n.v. vooi 1 ‘endered necessary by the volunrarv act of the 

Class. — ““jix deviteiC by a testatoi oi all his loai , 1^0000 .-i o-., i •* 1 , --.o , i i-i, r*" * -t* 

v/xit* 1 1- <leccased. and those caused bv the mere ars, ot 

and personal estate to his nephew's and nieces, 

W'ho w’ere a numerous and unascertained class : — 

Held, not to pass estates vested in the testator 
in trust or on mortgage, but that such estates 
descended to his lleir-afc-law^ Finnet/s Fstufe, 

In re, 3 Gift. 465 ; 8 Jur. (N.s.) 965 : 6 L. T. 745. 

Death of Trustees of Charity Devise in 

Testator’s Lifetime.] — Where the trustees of a 
charity devise die in the life of the testator, the 
conduct shall go to his heir-at-law. Att.-Gen. v. 

Downing, Xm\). 571. 

Where by neglect the number of trustees in 
a trust to present to a living w'as not filled up 
at the time of an avoidance, the court would 

not by injunction prevent the effect of a, _ . . ^ . 

presentation under the legal title of the heir of Devise of Mortgaged Estates, j — \\ ill 
the surviving trustee, without a special ground ; 

blit the court will take care as to the future, ji. J,s‘signnani or Sprri/ir I)rrm\ 

that the trust shall be properly filled up. Att- _ . ^ ‘ ' 

0en.Y.LiMiJieiaiSMwp),5\cs.S25. . of CopyMds. ,— Inw nf 


Directioa to Trustees to Complete Con- 
tract — Receipt of Executor.] — Testator tievis'/d 
his estates to trustees in trust” to sell, and declared 
their receipts to be sufficient discharges : and la? 
directcf I his trustees tc) complete any s 

for the sale of his estates, entered during his 
lifetime, and remaining iaeompiere at his d.eath : 
— Held, that his executor wa< tlm poper party 
to give receipts for the ^aircha'^e-momw'' of the 
estates contraca-ed to lie srld hy the ' te. tutor. 
Futon v. Stnhefrr, t> 581m. 517 : 3 L. .1., Cin 197. 
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bequojitliecl the trust estates to A., B., and C., 
upon the trusts o£ the tirstwill : — Held, that this 
devise, and the appointment of A., B., and C. as 
trustees, were valid. Ih, 

A devise by a sole surviving devisee in trust 
of all estates which at his decease might be 
vested in him as trustee, and which he could 
devise without breach of trust to A. W., her heirs 
and assigns, upon the trusts affecting the same 
respectively : — Held, to pass the trust' estates to 
the devisee A. W. Beadeij v. WillunsoR^ 13 
Jur. 649. 

Where the surviving ti'ustee of a will devised 
the trust estate upon the same trusts on which 
he held : — Held, that the cestuis que trust were 
entitled to have new trustees a})po:nted of the 
original will. OelUeston v. Heap, 1 De H. & Sin. 641 . 

Semble, that Coolte v. Crawford (13 Sim, 91 ; 
11 L. J., Ch. 40G) has been misunderstood ; a 
trustee can, and it may often be bis duty to 
devise a trust estate, to prevent the legal estate 
from vesting in a lunatic or a person out of the 
Jurisdiction, or in any other person who ought 
not to be a trustee. Wihwi v. Bennett, 5 De G. 
&; Sm. 475 ; 21 L. J., Ch. 741 ; 16 Jur. 966.' 

Bequest by Surviving Trustee — Leaseholds 
given to Trustees, their Executors and Ad- 
ministrators.] — Bequest to A. and B., their 
executors and administrators, upon trust. B., 
the surviving trustee, by his will bequeathed his 
trust estates to C. and D., their heirs, executors, 
administrators, and assigns, on the trusts ; and he 
appointed G., 13., and E. executors of his will : — 
Held, that G. and D. took only the legal estate, 
and that neither C. and D. by themselves, nor 
C., D., and. E. were capable of executing the 
trusts. BurWs Edate, In re, 1 Drew. 319. 

Eio Power in Will to appoint New Trus- 
tees.] — The survivor of two executors and trus- 
tees bequeathed the trust property to A., upon the 
trusts {leclared b}" the original testator, express- 
ing by the same instrument his wish that A. 
would execute the trusts with fidelity. No 
<Iirectiou was given by the will of the original 
testator as to the ajjpointment of new trustees. 
On a bill by the cestuis que trust for that 
purpose: — Held, that A., though legally in the 
possession of the trust property, was not a 
trustee properly constituted, and that the cestuis 
que trust were entitled to have new trustees 
appointed by the court. Mortimer v. Ireland, 
6 Hare, 190; 10 L. J., Ch. 416 ; 11 Jur. 721. 

Action against Trustee — Assignee Neces- 
sary Party.] — Bill against a trustee %vho has 
assigned Ids trust ; the assignee ought to be 
made a party as the decree should be first 
against him, and the trustee to stand as a security. 
ihirt V, Bennet^ 2 Bro. G. 0. 225. 

Assignment of Nomination of Preacher.] — 
A,, being impropriator of a parish, dehiised 
part of the tithes to certain parishioners as 
trustees for 1,900 years, who re-demised it to 
him for 999 years under the yearly rent of 50^., 
payable to the trustees as a provision for a 
preacher, to be nominated by the trustees. The 
heir of A. afterwards sold the rectory to B,, and 
tiie representative of the surviving trustee was 
prevailed upon to assign to B. the right of 
nominating a preacher. From the date of the 
original demise, and for forty years after the 
latter transaction, the preacher was constantly, 


nominated by the parishioners ; but upon a 
contest between them and B. it was held that 
the right of nomination was absolutely in the 
trustees, and that the assignment of tiiat right 
was a breach of trust ; and directions were given 
by the house of lords for the re-establishment of 
the trust in trustees, to be impartially chosen. 
Eoie^ v. Aft.-Gen.. 7 Bro. P. C. 249. 

Nomination to Church.]— -A,, seised of 

the manor and patronage of by his will 
gives 100?. per annum rent-charge, and the 
advowson to six trustees, and those trustees,, 
when reduced, to choose others; B., the. only 
surviving trustee, assigns his trust to others 
who nominate to the church, being a dona- 
tive : decreed, the assignees of the trust, though 
the assignment was made by one only who sur- 
vived, had the right to nominate to the churchy 
and not the owner of the manor. Gen. v. 

Flayer, 2 Vern. 748. 

Of Trusts for and Powers of Sale.] — Se& 
Powers. 

iii. Under Statute. 

Statute,] — Conveyancing and Laio of Property 
Act, 1881 (44 & 4.5 Viet. c. 41), s. 30; Trustee 
Act, 1893 (56 & 57 Viet. c. 53), s. 12. 

Bare Trustee — Vendor and Purchaser Act, 1874 
— Land Transfer Act, 1875.] — When a surviving 
trustee of real estate had died intestate after tho 
passing of the Vendor and Purchaser Act, 1874, 
37 & 38 Viet. c. 78, and prior to the commence- 
ment of the Land Transfer Act, 1875, 38 & .39 
Viet. c. 87, the legal estate vested in his lieir-at- 
law notwithstanding the provision of the Vendor 
and Purchaser Act, 1874, s. 5. Chr’wtiev. Otimj- 
ton, 1 Ch. U. 279 ; 24 W. E. 204. 

Semble, a person to whose fiduciary office no 
duties were originally attached, or who, althongb 
such duties were originally attached to his office, 
would, on the requisition of his cestui que trust, 
be compellable in equity to convey the estate to 
them, or hy their direction, is a bare trustee 
within the meaning of s. 48 of the Land Transfer 
Act, 1875. Id. 

A trustee wdth a beneficial interest in the 
trust estate is not a “ bare trustee ’’ within the 
luund Transfer Act, 187.5, s. 48, Morgan v. 
Swansea Urban Sanitary Awtli or ity, 9 Ch. 13. 582. 

Unpaid Vendor,] — Thus a vendor of free- 
holds who let the purchaser into possession before 
payment of the purchase-money and execution 
of the conveyance was, by reason of his having a 
lien on the property for his purchase-money and 
not being bound to convey until payment, held 
not to be a “ bare trustee ” within the act, so* 
that upon his death, the money still remaining: 
unpaid and the conveyance unexecuted the 
legal estate passed to his heir-at-law. Ib. 

"Quicre, whether a trustee wfithout any bene- 
ficial interest in the trust estate, but having, 
active duties to perform in relation thereto, is a 
‘‘bare trustee” within the act. Ib. And seo 
Cunningham v, Fraijling, post, col. 556. 

Declaration of Trust by Equitable Mortgagor 
— Power to Eemove Mortgagor and Appoint 
New Trustees — Legal Mortgagee — Notice of 
Trust.] — A declaration in an equitable -.mort- 
gage that the mortgagor, in whom the legal 
estate is vested, will hold all his estate and in- 
terest in trust for the equitable mortgagee, 
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followed by an aatliority to the equitable mort- 
gagee to remove the mortgagor from being a 
trustee, appoint new trustees^ and vest all the 
mortgagor's estate and interest in them by 
declaration, enables the equitable mortgagee, 
by virtue of s. 12 of the Trustee Act, 
1893, to divest the legal estate out of a ■ subse- 
quent legal mortgage with notice of the trust,, 
and to set it up against a prior incumbrancer of 
whose charge the equitable mortgagee has only 
received notice since the date of his own equit- 
able mortgage. London and Co unt if Banking \ 
Co. V. Goddard, G6 L. J., Ch. 281 ; [1897J 1 Ch. 
612 ; 7G L. T. 277 ; 45 W.R. 310. 

Section 12 of the Trustee Act, 1893, applies 
to bare trustees. . The exception of mortgages 
for securing trust money from the operation of 
s. 12, and the exclusion of “the duties in- 
cident to an estate conveyed by way of mort- 
gage” from “trust,” as defined by s. 50, 
explained. Ib. 
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themselves ; but in a case where no one objected, 
they were allowed out of the trust fund. Ih. 

A trustee desirous of retiring, by reason of bis 
want of confidence in his co-ti'ustee, cannot 
safely effect his object by getting such co- 
trustee to appoint a new trustee in his place, 
under a power vested in h i.m for that purpose. I b. 

Rnexpeeted Questions Arising.] — Ti-ustccs are 
not entitled as against tlie trust estate cai:)ri- 
ciously to refuse to contiiino : but if they Ibid 
the trust estate involved in complicated ^pieslious. 
not in contemplation when they undertook the 
trust, they have a right to come to the court to 
be relieved from it. Gn^enivood v. Ukbe/ord, 1 
Beav. 576 ; 8 L. J., Ch. 333. 


a. Hetiriug’ Trustees. 

iet, 1893 (56 Ji‘ 57 Fict. 
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.53), 11. 

i. In Geniev al. 

INfo Person ready to accept Trust.]— A trustee 
who is entitled to be discharged from his trust is 
bound to show that there is some person ready 
to accept the trust. If no person will accept the 
trust, the court may be obliged to keep the 
trustee before it, and not discharge him ; but it 
will take care that the trustee shall not suffer 
thereby. Courtenag v, Courtenay, 3 Jo. & Lat. 
519 ; 9 Ir. Eq. R. 329, 

Whether a trustee who has accepted the trust, 
and committed no bi'each, can, by filing a bill, get 
discharged if no other fit person can be found to act, 
and cestui que trust will not consent to his dis- 
charge, queere. Ardill v. Savage, 1 Ir. Eq. R. 79. 

Trustee Withdrawing.] — Trustee cannot, by 
any act of his t wn, denude himself of that 
character till he has performed his trust, dial- 
mwrs V. Bradley, 1 J. & W, 68. 

A trustee cannot withdraw from his trust- 
unless under a provision to that effect. Manson 
V. Bmllie, 2 Macq. H. L. 80. 

Here Caprice — Costs.] — A trustee cannot, from 
mere caprice, retire froni the performance of his 
trust without paying the costs occasioned. But 
circumstances arising in the aihuinistration of a 
trust which have altered the nature of his 
duties, justify him in leaving it, and entitle him 
to his costs. For ska w v. Iligg bison, 20 Beav. 485. 

Want CoEfidence in Co-Trustee.] — The want 
■of confidence in a co-trustee is a’ ground for 
asking to relieved from the administratioB of 
, trusts, Ih • . - ' . . 

yX I trustee was desirous of retiring, and was 
'(/justified in. so doing, though from private cir- 
; his cestui «|ue trust havingprevented, 

‘‘"fphes Instituted a suit' to administer 

_ ^ was..alowa 3 .his...€»^^^ . .Ih ‘ 

' ''i' arising, ...out personal 

lrdsteis®-W'lliii 0 t be .allowed 
"'"to Ih ■ ' 


Bill by Trustee to be Removed.] — The 
trustees of a marriage settlement, being* desirous 
of retiring from the trusts in consequence 
of the responsibility to which they were 
exposed by the acts of the tenant for life, in 
repeatedly charging the trust estates and funds 
with annuities and other incumbrances, filed 
a bill to be discharged from the trusts, and 
for the appointment of new trustees under the 
direction of the court. The court gran ted the relief 
sought by the bill, anti ortlered the costs to be paid 
out of the interest of the tenant for life. Coventry 
V. Coienfry, 1 Keen, 758 ; 6 L. J., Ch. 275. 

A trustee thirty years after his appointment, 
when one of his colleagues, the acting trustee, 
had died, was, upon a bill filed by him : —Held, 
entitled to be relieved from the trusts of the 
settlement. Gardiner v. Bowncs, 22 Beav. 395 ; 
25 L. J., Ch. 881 ; 2 Jiir. (n.S.) 847 : 4 W. R. m. 

Held, also, that he was, as trustee, entitled to 
the costs of the suit, as between solicitor jnu i client, 
and also to his costs, charges, and e.x|’>enscs. Ib. 

Bill by trustee to be removed filed aeuinst, 
cestui quo trust. In England a trustee after he 
has acted is never removed at his own desire. 

It is done in Ireland, but the trustee must do it 
at his own expense. He must pay the costs of 
the suit. Jfamilton v. Fry, 2 5iolL 458. 

- Trustee desiring to be Discharged on Ac- 
count of Failing Health.] — A trustee of a mar- 
riagesettlement (_which contained the usual power 
for the appointment of now trustees in place < jf any 
desiring to be discharged. Ac.) applitshun aeciniiit 
of his failing heallh, to the doneeof the puwer to 
appoint a new trustee in his placi;. ih? ne.cr- 
lected to do so for sixteem niunlh-, alLgittg 
that no person willing ro act eould be hmiid. 
No embarrassment had ariseti in tht.> e.xeouiiun : 
of the trusts If elti, that he was entilknl to 

be discharged, but that failing health alone, 
where the trusts were of a formal character, 
was not a siitficieiit reas<m for his seeking to 
resign so as to entitle him to costs. IHidiardsan 
V. Grubb, 10 W. R. I TO:- — Held, also, that he 
must pay the costs of being releaseil fniiu his 
trusteeship and of tlic petition. Ih 

Ho Reason given for Eesigaation*] — 

, By deed, a mortgage tiebt, benitg money liiveHlcd 
by the settlor upon the seeurft.v of the esfate of 
his nephew, was fis.sigiied tt> Urn idaintiff ftiicl 
two other pereoiis, who wgit? a bwrtlier arid ii 
brother-la-law of the mortgagcir, trust for 
the settlor for life, and Hum for the oliikireii of 
the mortgagcff, Tiie setflemeat eontoineci ' a 
l>ower of appointing new trisateea in the place 
of imy desiring to be dlwIiarMi ^ The 'idwatilf . 
daiaieci to be dlsoliarged hj tae -ftad dlai ‘ 
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■ra 3iew trustee should be appointed in his place. 
His co-trustees had refused to exercise the power, 
and now appeared by counsel, and refused to 
act with any other trustee in the plaintiff’s 
•.stead, and if he retired, de.sired to ‘retire also : — 
Held, that the plaintiff and his co-trustees were 
entitled to be discharged, but as the plaintiff 
Eiad shown no reason, in the circunnstances of 
the trust, for his resignation, no costs of his 
application were given to him. Costs of the 
other trustees out of the estate, PoHer v. Wattif, 
21 L. J., Ch. 211 ; 16 Jur. 757. And aoelljward 
r, Jikude,9, 1 Keen, 581 ; G L. J.. Ch. 196. 

ii. It} (jilts of Retiring Inistees, 

To have Accounts Taken.] — When a trustee 
retires, and new trustees arc appointed by the 
court, the retiring trustee is entitled to have the 
accounts taken. R^att v. Foster^ 15 Jur. 3. 

Money in the funds belonging to wards of the 
court cannot be transferred into the name of the 
accountant-general, to the credit of the cause, 
until the account is taken by a master, and his 
report made. This does not mean that such a 
transfer cannot bo made, but that it could not 
operate as an acquittance and discharge of the 
trustees until they had passed their accounts. 
Bemraft v. liioli^ 1 Bro. 0. C. 56, and note there. 

Copy of Settlement and Deed of Appointment.] 
— A retiring trustee is not entitled to an attested 
copy of the settlement under which he was a 
trustee, or to a duplicate of the tlecd of appoint- 
ment of new trustees (except at his own expense). 
The defendant in this case was the executor of 
the surviving trustee of a settlement of 1821. 
The plaintiffs were by a tleed of 1851 duly ap- 
|.)uinted new trustees. The defendant refused to 
transfer the settled funds to the new trustees, 
unlo.ss an attested copy of the original settlement 
.und a duplicate of the deed of 1851 were given 
Idm at the expense of the estate, though ho had 
had a copy uf the latter deed, which he had 
cumparovl with tiie original : — Held, that he was 
not eiititied to make the demaiul, and he was 
refused his costs. Wartt'r v. Anderson^ 1 Eq. It. 
206 ; il Hare. 301 : 1 W. 11. 493. 

Qurere, whether if the trustee offered to pay 
for the duplicate copy, and the means of fur- 
nishiug it existetl, but the request was refused, 
liiO court would not say the re piest was rea.soii- 
abic*. I Ik 

Effect of Assignment.] — 'Where executors and 
Irusitics have iuadu an assignment on the ap- 
p.'>intment of a new trustee, they lose their 
character ef exeeulcir.s, anl become trustees 
iujiv. Stitllh V. 1 ilr. 5; 8m. 384 ; 7 Jur. 

Csk) 652 ; 4 L, T. 14 ; 9 W, ih 40-6. 

ill. LliihlUtu s if Rrtlrlnj Trustees. 

Material Facts not brought to Notice of 
' Court. existence of a suit in which an 

appointment of trust funds muile in execution of 
a 'power la before tiie court, and directions con- 
se^,|ilClltiai. thereto have been obtained, and the 
trustees retire and are succeeded by others, but. 
itt which material facts connected with such 
appointment of the trust funds arc not brought' 
to the ktiowledge of the court, does mi protect 
the retiring trustees from the ‘liabilities which 
■ result from' such facts if they involfc a breach, 
' of /trust,.' but, on the ''contrary, remte such' 

TOE. XIT,' ' 


breach of trust inexcusable. ILirrisan v. Ra nda /7, 

9 Hare, 397 ; 21 L. J., Ch. 294 ; 16 Jur. 72. 

Assigning to a Continuing Trustee.] — Where 
a settlement requires that a retiring trustee 
should assign the property to the continuing 
trustee, and that a new trustee should be chosen 
in the place of the reti.ring trustee, and there is 
no power to appoint a sole trustee, then, if a 
retiring trustee assign the trust property to a 
continuing trustee, and lie, in abuse of his trust, 
dispose of it, the retiring trustee is answerable. 
Wilhlnson v. Farrj^ 4 Euss. 272. 

Incomplete Appointment of New Trustee.] — 
The incomplete appointment of a new trustee 
will leave the retiring trustee responsible for any 
breach of trust committed by the intended new 
trustee. Pearce v. Pear ee,'^ 22 Beav. 248; 25 
L. J., Ch. 893 ; 2 Jur. (2^.s.) 843. 

A retiring trustee is not justified in signing a 
power of attorney for the transfer of stock to a 
continuing and new trustee before the appoint- 
ment has been completed. Ih, 

A trustee not duly appointed who joins in 
doing acts which enable a breach of trust to be 
committed, will bo responsible to the extent of 
the money which has come to her hands. Xh, 

Breach of Trust by New Trustees.] — Where 
trustees denude themselves of a trust under cir- 
cumstances that warrant a reasonable belief of 
the insecurity of the trust funds in the hands of 
those to whom they commit them, thej?’ will not 
be considered as having vaiidly discharged them- 
selves of the custody of the trust funds, or 
released themselves from responsibility ; it is, 
however, the duty of the court to protect them, 
unless there be a case proved by incontrovertible 
testiinonj^ of their negligence or misconduct. 
Webster v. Le Hunt, 8 Jar. (x.s.) 345 ; 4 L. T 
72 ; 0 W. E. 918. 

A bill was filed against the retiring trustees of 
a marriage settlement, seeking to make them 
liable for a breach of trust co.mmltted by the 
new trustees, who had, immediately after the ;■ 
trust had been transferred to them, sold out . 
certain stock, and paid the proceeds to the tenant 
for life. It was alleged that the retiring trustee 
had been cautioned that the tenant for life hatl 
concocte(.l a scheme with the new trustees to 
obtain possession of the fund, and the fact that 
such caution was so given was deposed to by the 
tenant for life, Kindersley, V.-O., made a decree 
holding the retiring trustees responsible for the 
loss of the fund. On appeal, the decision was 
reversed oh the ground that there was no evidence 
to corroborate the testimony of the tenant fii* 
life, and, as he was a party to the fraud no 
reliance ought to be placed on his unsupported 
statement. 11k 

AssignmeiLt of Policy to Single New Trustee.] 
— By a marriage settlement the husband assigned 
a policy of assurance on his life to the two 
trustees of the settlement, and covenanted to 
pay the premiums. One trustee disclaimed, anti 
the other, by assigning the policy to a single 
new trustee, enabled the husband to mortgage 
and dispose of the policy and a bonus thereon 
Held,- that such breach of trust being an act of 
commission atul not of omission only, tlio trustee 
so. assigning to the new trustee was liable to ])ay 
'to the trust estate the money actuuUy received 

■ ' • ■ , 18 
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qnlrintj Kiich a remedy, llm imisii |irliioi|4e iiii 
’^\hk*h Kiicii jarisdicjficm hIiohIcI exerelsal w 
the welfare of the fieiie!iciurit;« aiai of the triiHi; 
The court lielow refiiiieil to reiuofe 


fox his slaughter Aim, afterwards the wife of B., 
for her se|>amte, imIleaaMe use durrag her life, 
remainder te her ehlltea m she should appoint, 


remdad'^riox. herehlltea m she. should appoint,, estate. 

xiud fading''’ appoihtjEtmhi-m the oMklren i certain trustees on the appileatiou of the cestui 
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for the policy. Kincfdon v. Cadleman^ 4G | equally, and as to another oiie-foiirth part of the 
L. J., 011. 448.^30 L.T.‘ HI ; 25 W. B. 34.5. ’ . . . . 

Trustee Retiring to Enable Breach of Trust to 
he Committed. — In order to fix a trustee with 


residue .for the testator’s daughter Susan, after-' 
wards the wife of A., for her separate use during 
her life, remainder for her eliildren as she should 

^ .... I appoint, and failing appointment among such 

the conseciuences of a breach of trust on the j last-mentioned chiklreii equalhu A., the sur- 
gi'ound that, though himself refusing to be a j viving trustee of a fmicl, one moiety of which 


party to it, he has retired in order to enable it to 
be committed, the particular improper act which 
was in contemplation at the date of his rctire- 


was settled upon his wife and children, and the 
other moiety upon the wife and childreu of Ih, 
exercise of a power in the settlement, a])- 


ment must be coin mil ted, and he will not be held j pointed B. sole trustee of the fund, taking an 
liable for another analogous breach of trust which | indemnity from him. and retained the other bait' 
the parties in whose favour he retires may inline- j in his owm name. Jh sold out ami misapplied 
<liately on his retirement commit or sanction. | the moiety of the fund transferred to iiim, ami! 
Clarh V. /loA'i/m, 37 L._J., Cli. 5G1 j lU L. T. I became baiikrui)t. A.’s solicitor, D.. advised him 

' against the appointment of Ik as sole trustee, but 
prepared the deeds of appointmen t and indemnity, 
and was even present at the transfer of the funds 
from. A. to B., the husband of Ann. P. liael' 
approved the deed of appomtineiit on behalf of 
.B. and wife, but was not otherwise ;aeq:i:iain.tecl ' 
with the trust. 0.n a bill filed Ann’s child.re® ; 


331 ; U) W. B. n59—L.JJ. 

Therefore, where trustees of a settlement which 
eontaiiicd a power to raise money on the security 
of the settled estates for repairs refused a reciuest 
of the tenant for life to exercise the power on 
the gi ound that the money was wanted, not for 
the repairs, but for the general purposes of the 
tenant for life, hut retired in favour of more 
accommodating trustees, who did not raise any 
money under the settlement, but delivered the 
title-deeds to the tenant for life in order that she 
might deal with the estate as her own, and sup- 
press the settlement, and she borrowed money 
accordingly of the plaintiff : — Held, that the 
retiring trustees were not liable to make good 
the acJvanoes of the plaintiff, and a bill to make : 
them liable was, as against them, dismi.^sed with 
costs. But a decree was made against the tenant 
for life and the new trustees, and also against 
the solicitor of the tenant for life, who had 
advised and participated in what had been done, 
though avowedly aware throughout of the fraudu- 
lent nature of the transaction, 75. 

Trustee Retiring on False Representation as to 
Sum due on Bond.] — H. W., as trustee of a mar- 
riage settlement, held a bond to secure 1,2007. 

\V.~ his brother, who was a specialty creditor of 
tlie obligor, obtained possession of the obligor’s 
assets, and applied them in payment of his o\vn , 
debt and of simple contrnct debts before admini- j bmneer to approve of a proper p«ir>nu to be 
St ration, which was afterwards granted to tlio i appointed trustee in his palace, v. 

ol.)ligor‘s widow, the sister of W., who was ! //o/7.s7y, 2 Ir. Eq. K. 375. 

entirely gui< led by his advice and under his con- ■ The court has not power iiuimr the, ,13 A U. 
troi. Hiibseciuently W. represented to H. W. ■ Viet. c. 60, s. 32, tt'» remove a t’i’ustee. faidfs 
that only the sum of 6007. was forthcoming on ; Settlement. In re. 3 X. B. 636 ; lu L. T. 3.31. 
foot of the bond. H. W., acting on this state- j The 13 i 11 Viet. e. 6tb does mst. !)y s. 32, 
ment, retirctl from the trust, and a memorandum | give power to the coiu’t of chancery to nmnno 
was endorsed on the trust deed, sign oil by the i a trustee who is unwilling to retire; but <uch 
administratrix and the tenant for life of the trust ' a trustee is ent it let I to liave iris actanuits taben 
fiuid, staling that the sum of 600/. only was avail- j in the presence of all ]*artie,s ijur^re-ted, so 
able to pay the bond, and W. was appointed ' tliat they may he and to have anv 

trustee of the marriage settlement in place of l balance ilue t(> him asceriained and \<iU\ rn tlie 
H. ^V, The assetsof the obligor would have been, | same manner as ]>efore the act, Jihmrkami. 1 14 
if properly administered, sufficient to pav the | nt\ 3 I.)e G. F, k. .1. I3I ; iio »!., Ch, 5Ifl : T.luia 
bond in full ;--Hehl, that W. atid H. W.'were ; CN.s.) 50.5 ; 4 L. T. 426 ; U W. Ih 
both liable to the full amount of the bond, but I The court will not under tin? irustoi- ;u3 
that WVs assets (he having died) were primarily ; onler the removal of a iru^teo iu^aely oii tiie 
lms^Yerable, as he had received the trust fund. ; ground of libs having g<me <mt of tuc j:iris- 
iVtAerdene IL v, Wed^ Ir. R. 6 Eq. 86. j diction. Mah^ In n\ 21 ,L. J., Cb. 8T5 ; 16 Jar* 

. Held, also, that in such a state of facts it was - 008. 
hot 'necessary to take m account of the assets of | 

tbh obligor. Ik . General Jurlsdictiea of Court. j—Tltere is a 

V‘; B. gave his estates real and pei^oiialto xl., B. | juristiiction in courts <d‘ opiiiy to ivitiuve old 
’ and upon trust to hold the proceeds after con- 1 trustees and substitute now um-s ut cjises re- 


against A., I). and P. : — Held, that F,. was not 
liable, that B, was not liable, but that A,wus 
liable to replace the principal. Banm v. Add 
43 X.. J., Ch. 513 ; L. B. 1) Ck. 2U; 36' L. X 4 ^ 
22 W. B. 505. 

b. Bemoval of Trustees, 

Statutes .] — Trustee Act. 1SU3, s. 25 : Judichil 
Trustee Act. 1806, 1. 

By Court— tinder Trustee Acts.] — Whore x\. 
was nominated trustee and executor of a will, 
upon a petition piresented for his removai under 
1 Will. 4, c. 60, s. 22. stating that the will Iiab^ 
been produced and shown to A,, and ivad by 
him previously to its having been execadcil by 
the testator in liis lifetime : a.i!d that A. hat,f 
thereupon approved thereof and consj-fUed to 
act as sucli ti’ustee, bur that sribse([tTenii’y 
the testator's deal Ii he bad dcijlined to interfevcf 
in the trusts of the will, the court made an order 
for his removal, and referred it to the remem- 


549 


550 


TEUST AND TEDSTEE— T/ie Trustee. 


que trust. On appeal ; — Held, that the trustees 
must, in the special circiinistances of the case, 
be removed witjunit costs of appeal, the appellant 
having persisted in charges of frauil which the 
evidence did not sustain. Letterstedt v. Bj*oei\s^ 
m L. J., p. c. U I 9 App. Gas. 371 ; 51 L. T. 
IGU—P. 0. ^ 

^ Solieitor Trustee — Summary Jurisdic- 
tion.]— -A trustee who is a solicitor cannot be 
removed under the jurisdiction of the court of 
chancery over solicitors, that jurisdiction being 
exercised only in respect of acts done by a 
solicitor in that character, or in some relation 
Inimctiiately arising out of it. Bki/iohard, In 
re, and Le Bindeefa Mortgaffo, In re, 3 De G. 
F. cG J. 131 ; 30 L. J., Ch.'alO ; 7 Jur. (N.S.) 
505; 1 L. T. 12G ; 9 W. U. (J17. 

Failure of Duty from Misunderstanding.] 

— Failure of duty from misLinderstn,nding not a 
groniid of removal. Att.-Oe/u v. Cooper! Co. 
19 Vcs. 492. 

Trustee of Lunatio renewing Lease.] — 

If trustee of lunatic renews lease for his own 
benefit, it is a breach of trust, and he will be 
discharged. Fhelgj, Ex jjarte, 9 Mod. 357. 

Dissension between one Cestui que Trust 

and Trustee.] — The mere fact of there being a 
dissension between one of several ccstuis que 
trust and the trustee is not sutheient ground for 
removing the trustee fj'om the trust. Forster v. 
Davies, 4 De G. F. A J. 133 ; 31 L. J., Ch. 276 ; 

8 Jur. (N.s.) 65 ; 5 L. T. 532 ; 10 W. 11. ISO. 

The expression attributed to the lord chan- i 
cellor, in Att.-Oea.Y. llnrdg (1 Sim. (n.s.) 338) ' 
with respect to the removal of dissentient trus- 
tees observed upon. Att.-Gen. v. Cltq)ham, 4 
De G. M. & G, 591 ; 3 Eq. K. 702 ; 24 L. J., Ch. 
177 ; 1 Jur. (n:.S.) 505 ; 3 \V. 11. 158. 

A reason for not appointing a person to he 
a trustee may not be a ground to remove him 
if already appointed. S. C,, 10 Plare, 613 ; 2 
Eq. B. 91 ; 23 L. J., Ch. 70 ; 2 W. 11. 28. 

Corporation Trustee of Debenture Trust- 

deed.] — The defendant corporation was the trustee 
of a dobeu ture trust-deetl, A large majority of de- 
benture holders brought an action to have the 
corporation removed from being trustee. The 
corporation had suggested that their salary should 
be increased, but had withdrawn the suggestion on 
the objection of the company. Petitions had 
been presented to wind up the corporation, who 
liatl been in financial difficulties, but their diffi- 
culties had been surmounted and the petitions 
withdrawn, and they were now solvent and 
working efficiently, and it did not appear that 
the interest of the debenture-holders had suf- 
fered or been in danger : — Held, that no suffi- 
cient cause had been shown for removing the 
corporation from being trUvStee. Assets Realisa- 
tion Co, V. Trustees, Exeeutors, and Securities 
Insurance Corporation, 65 D. J., Ch. 74 ; 44 
W. R. 126. 

Woman who had Married a Foreigner.] 

— Decree discharging from a trust a woman who 
had married a foreigner, though the answer 
denied any intention of quitting the kingdom, 
and stating Iier desire of continuing the trust. 
lake Y. De Lamhert, 4 Ves. 592. 

-- — Befusal to Concur in Sale or to Retire.] — i 


The defendant was oiio of two tiustees for 
sale of an estate, the produce of ■which was 
divisible amongst persons sui juris. He 
refused to concur in a sale agreed upon by 
his cestuis que trust until lie had been faruislicd 
with deeds, &:c., relating to another and an inde- 
pendent trust, and to wdiicli the court held tliat 
he was not entitled. He also refused to I'ctire 
from the trusts to facilitate the sale. Dpon a 
bill by the other trustees and the persons Ijene- 
ficially interested, he was removed fi’om the 
trusts and ordered to pay the costs of the suit. 
Palairet v. Carew, 32 Beav. 5G4 ; 32 L. J., Ch. 
508 ; 9 Jur. (N.S.) 426 ; 8 L. T. 139 ; 11 W. B. 449. 

Trustee and Executor—- Ro Personal Estate 
remaining Dnadministered.]— The fact that a 
trustee is also one of the executors of the 
settlor does not prevent his removal from tlies- 
trust, where there is no personal estate remain- 
ing unadministered, and the executors have con- 
verted themselves into trustees, and hold no 
property by virtue of their office of executor. 
Stamford {Earl') In re, Daojne y. Stamford, 6.5 
L. J., Ch. 134 ; [1896] 1 Ch. 288 ; 73 L.‘ T. 559 ; 
44 W. B. 249. 

Retirement of Trustee and Appointment. 

by Mm of excluded Trustee for a Consideration.] 
— A testator appointed two trustees and exe- 
cutors of his W'ill, but by a codicil he excluded; 
them, and appointed two other persons. One of 
I these retired in consideration of Ed. paid to him 
by one of the excluded trustees, and executed 
a deed appointing the excluded trustee in his 
room. The court directed the new trustee to be 
removed and the deed to be cancelled, deciaredl 
the conveyance to be void.- and directed the 757. 
to form part of the assets. Surjden v. Crosslattd, 

3 Sm. & G. 192 ; 25 L, J., Ch. 503 ; 2 Jur. (N.S.) 
318 ; 4 W. B. 343. 

— — Wanton Refusal to Act and Receive 
Dividends— Costs.] — Where the representative • 
of a deceased trustee made a suit necessary by a 
wanton refusal to act in the trust, and "tu, 
receive the dividends of the trust fund: — Hold, 
she was entitled to the costs of a bill tiled to 
remove her and appoint other trustees. Leipf v. 
MaekreU, 2 De G. F. & J. 551 ; 4 L. T.' 568, 
Reversing 1 GHB. 165 ; 5 Jur. (N.s.) 1154, 

Removal of Bankrupt Trustees.] — B ank- 
RUPTCy. ■■ 

— Charity Trustees.]— CHAEixy. 

Practice.] — In an action to remove a trustee,, 
the defendant having failed to tile an affidavit ot 
documents, his defence was struck out, and an 
order was afterwards made, on motion for jiulg- 
ment as in default of pleading, removing him 
from the office of trustee, and vesting his "estate 
in the other trustees. Ftsher y. lino lies, 25 
W. B. 52S. 

Charges of vexatious conduct, as a ground 
for the removal of a trustee, must be made by- 
bill, and not by petition. Dridpman, In re, 1 
Dr.' k, Sm. 164 ; 2 D. T. 560 ; S \Y. B. 598. 

In a bill for the removal of a trustei!, it is noi 
scandalous or impertinent to challenge e\'ery 
act of trustee’s misconduct. Portsmouth {Ea el) v . 
Fellows, 5 MacM. 450 ; 21 R. B. 335. 

Hot to impute to him any corrupt <,»r im- 
proper motive in execution of trust. 1 b. 

Her to allege that his conduct is the vindic- 
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tive consequence of some act on the part of the 
cestui que trust, or of some change in his situa- 
tion. Ilu 

But it is impertinent, and may be scandalous, 
to state any circumstances as evidence of general 
malice or personal hostility. Ih, 

No prayer for the removal of trustees is 
necessary to give the court authority to remove 
them. v. Drimnumd^ 3 I)r. & War. 

1(52: 2 Con. &L. 98. 

The court -will not, upon petition, remove a 
trustee who has accepted the trust but refuses 
to continue to act. A bill must be filed for the 
purpose, the costs of which will be cast on the 
trustee if it appear that he has improperly re- 
fused to act. 4 Ir. Eq. E. 700. 


o . Appointment op New Teustees. 
a. Under Powers in Settlement, 
i. JV/w may JEieereise Power, 

Appointment by Eecital in Deed.] — A will 
contained a power for the trustees or trustee 
tiiereof to appoint new trustees. The trust 
property comprised a renewable release. After 
the death of the testator a renewal of the lease 
was granted to four persons, who had not been 
appointed trustees of the will, but who in the 
lease granted to them were described as “ the 
present trustees ” of the will. The surviving 
trustee and executor of the will was a party to 
this deed, and the demise was expressed to be 
made by liis direction : — Held, on the authority 
of PotiUoii V, Wellmgtoa (2 P. Wms. 533), that 
this statement in the renewed lease operated as 
an appointment of the four lessees to be trustees 
of the will Pdr?ieU\'t Settled Pdates^ Lh re, 
33 Ch. I). 590 ; 35 W. E. 250. 

A settlement contained a proviso that in case 
either of the trustees should die or become un- 
wiiliiig to act in the trusts, it should be lawful 
for the acting triLstces or trustee for the time 
being, or the executors or administrators of any 
surviving trustee, to nominate any fit person to 
supply the place or places of the trustee or 
trustees respectively so dying or becoming un- 
willing to act. On the death of one trustee, the 
survivor executed a dectl reciting that he was 
desirous of retiring from the trust, and that he 
had appointed another person to be a trustee in 
his place, and conveying the trust property to 
such new trustee : — Held, that the surviving 
trustee had power to nominate a sole trustee to 
act in his place, and that the appointment by 
recital was good. Miller v. PrUldon^ 1 De G-. M. 

, &a.335; 21 L, d., Ch. 421. 

Befusai of Sole Trustee to appoint Co- trustee.] 
— A sole continuing trustee under a will which 
contained a power to appoint new trustees so 
worded as to contemplate the possibility of there 
being a sole trustee, was hchi justified iji refusing ■ 
to appoint a co-trustee with himself, although 
required to do so by a cestui que trust ; and a 
^,'-::qtrust fund which, under an order of the court 
'■ . below, he had paid into court, was ordered to be 
’Mid out to him alone. Peaemh v. 54 

743 j 63 L. f. 620 ; 33 W, B. 528— 

. 

' " ^ 'AliTOtloi of Intarosl by Donee of Bower.]— 

" ' A power trustees may be exercised 


By a settlement, property parth’ real and |')artly 
personal was conveyed to trustees upon trust to 
provide an annuity for A., a widow, for life, and 
subject thereto, for B., her son, absolutely". The 
settlement provided that B. during his life, and 
after his death the trustees or trustee for the 
time being, or the executors or administrators fd 
the last acting trustee, should have power to 
appoint new trustees, if necessary. B. mortgaged 
his whole interest under the scdtlemeiit, and the 
real estate (subject to A.’s annuity) was sold by 
the mortgagees to C. The personal estate wjis 
not sold" by the mortgagees 'Ilehl. that B. 
could still exercise the power to appoint ntov 
trustees, witliout the consent of C.^ Jlardaherv, 
Moorliome, 53 L. J., Cli. 713 ; 25 Cdi. I). 417 ; oO 
L. T. 554 ; 32 W. E. 038. 

Surviving Trustee Be siding Abroad.] — ITnder 
a power enabling a surviving or continuingtrustue 
to appoint a new trustee in the place of^a trustee 
dying, going to reside abruad, beeuming incapal^le 
of acting. S:c., the surviving trustee, although 
himself residing abroad, may appoint another , 
trustee In the' place of the one deceased, 
O' Reilly v. Alderson, 8 Hare, lul. 

Married Woman entitled under Marriage 
Articles.] — A lady- being entitled to a sum, 
payable at a future time, out of her father's 
estates, it was agreed, ])y articles on her marriage, 
tliat in the settlement to be inatlc in pursuance 
thereof a power should be inserted for her father 
in his lifetime, or his executors within six montliS 
after the sum should be pnyable, to invest tiiat; 
sum in the names <..f the trustees to 1)0 a}>poin ted 
for tlie purpose, and for the trustees, with the 
consent of t:he husband and wife, or tlie surviv<.<r, 
or of their own authority', as the case should 
happen, to change the securities, the trusts of the 
fund being for the hu.'?band for his life, then to 
the wife for her life, ilien. to the eiiildren. Xo 
settlement was executed, andt the father and the 
husband died before tire tuibl was jnvcsied, 
leaving the wife surviving ami four elrildren ; — 
Held, that t lie wife 'aid ir.> jiower to appoiin a 
trustee to receive the fluids, JA\.,di'r v. 

9 Sim. 11. 

Trustees Declining to Act.] — A I'unver for dm 
surviving or eontinumr nu-too to ap| idiu rru.v 
trustees in the steail of any' iru-feos <ly:ng or 
declining to act, dues not atuiiuri-e deeJinIn’g 
trustees to appoint newitno^'n '£aar»twn ''fend. 
XudwLs'oa v. 2tJ L. J., dl;. 312; 3 Jnr. 

(N.s.) 313; 5 W. E. 431. 

A trustee who had paid inumy hitMvmiii uiidor 
the 10 A 11 Viet., c. 90 -McM. t<.f liave retired 
from his trust, ami a new trn-iee Imhd to have 
been duly appointed in his siuad. under a |)ower 
for that purpose to arise in the event id a 
“ refusing or declining to act in the trusts of the 
settlement.” UlJJiamr^ In re, 4 K. & J. 87, 

Acting Executors.]-— A power iu a seitlomeiit 
to a party, his cxeciumv, Ac., to appoint new 
trustees, may, on ihti rcminciufioii t,if tmo 
executor, be exercised by the rcrnaiidrig Aeiliig 
ones, Onmnlle (Rari) v. J/' Ae/Zr, ? II, are, 156 
IS L. J., Ch. m I m Jm\ 252, 

Disclaiming Trustoci— Appoiatttiai hf 
tinning Trustee.]— Tlie testai or apixfiiifeiti A*, B, 
and €. executors auil irusfees of Ilia wdii, pro* 
riding that if eitlicr oC them, or s;ny 
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trustee or trustees, shoui-J die, or refuse or neglect 
or become incapable to act in the trust, it should 
be lawful to and for the survivor of them, the 
said A., B. and G., and such, new trustee or 
trustees to be nominated in their or either of their 
stead, to appoint a new trustee or new trustees 
instead of the said A., B. and C., or either’ of 
them, or any future trustee or trustees so dying 
or desiring to be discharged, or refusing or 
neglecting or becoming incapable to act as afore- 
said. A, having diserai mofl the trust, and B. 
having died, C. alone, though not the survivor of 
A., B. and C., appointetl new trustees under the 
power : — Held, that the new trustees Avere well 
appointed. Ca/e v. Bent, 5 Hare 21 ; 9 Jur. 653. 

Suhseq.ueiit Exercise of Power by Ee- 

nounciag Trustee.] — A trustee of a will wdio had 
formally renounced that character by a deed 
which purported (but inelTectually) to appoint a 
successor, being applied to eleven years aftcr- 
w’ards to join with his original co-trustee in a 
deed purporting to be an exercise of a dis- 
cretionary power which could only be exercised 
by the two trustees of the will for the time 
being, refused to do so, widioat an indemnity, 
but ultimately, on being indemnified, exeeute(,l 
the deed : — Held, that he could not resume his 
position as trustee for such a purpose, and that, 
even if he could, his execution of the (leed, under 
the circumstances stated, coiill be regarded only 
as a mere formal act, and not as an exercise of 
that discretion wiiieh ^vas essential to a due 
execution of such a power. Lnnmshire v. 
LancaHlih'e. 2 Ph. 657. Atfinning 1 De G. &; Srn. 
2SS j 11 Jur. 1024. 

Settlement in Scotch Eorm — One Trustee 

Disclaiming.] — Estates were vested by a settle- 
ment, in rlie Scotch form, in two trustees, each 
of whom was empowered to nominate any other 
person to succeed liim in the trust after his 
decease. One trustee <lisclairaed : the other 
trustee appointed by hi.- will three persons to 
.succeed him : — Held, that they were duly 
appointed. Sands v. -V 3 Sim. 130 ; 5 L. J., ' 
Ch. 329. 

Ee tiring Trustees.] — A settlement contained 
a j)ower for the tenant for life during his life, 
and after his decease for the surviving or con- 
tinuing trustees or trustee, or the executors or 
administrators of the last acting trustee, to 
a])point any other per, son or persons to be a 
trustee or trustees, in tlie stead of any trustee 
or trustees d\dng, or desiring to be discharged, 
kc. There were two trustees named in the will, 
both of whom were desii’ous of being discharged 
after the death of the tenant for life. They 
accordingly executed an iirienture whereby they 
appointed twm me\v trustees in their place, and 
conveyed the trust property to them accordingly ; 
— Held, that the powmr liad not been properly 
executed. Stones v. Ilomton, 1 7 Beav. 30S ; 1 
Eq. E. 427; 22 L. J., Ch. 975 ; 17 Jur. 750 ;. 
1 W, R. 499. 

A testator a’ppointed three trustees, and em- 
})o\vered “ the surviving or continuing trustee 
or trustees” to appoint new trustees. Two of 
the trustees disclaimed ; the third acted, and by 
<leed, reciting that he now^ declined to' act,” . 
appointed new trustees Held, that such re- 
tiring trustee wms not a surviving or contiriuing 
trustee within the potver, and that the appoint- 
ment was invalid. Travis v. Illhtfjworih 2 


Dr. k Sm. 344 ; 5 N. E. 427 ; 34 X.. J.. Ch. 431 ; 
11 Jur. (N.S.) 215 ; 12 L. T. 134 ; 13 \Vh E. 489. 
And see Coates to Parsons, In re, post, coi. 568. 

Two trustees were originally appointed hj a 
settlement, which contained a power that if the 
trustees or either of them should be desirous of 
being discharged, the tenant for life, ‘‘ and after 
his decease, the surviving or continuing trustee, s 
or trustee,” might appoint any other })erson or 
persons to be a trustee or trustees, in the stead 
of the trustee or trustees so desiring to be dis- 
charged : — Held, that this did not authorise tlie 
two original trustees, after the death of the 
tenant for life, to retire together and appoint 
two new trustees in their stead, Ih. 

New Trustee.] — A te.3tator, after devising re.il 
e.state to two trustees and bequeathing his 
personal estate to his wdfe and the same two 
trustees, declared that if any of the trustees 
thereby appointed, or to be appointed as therein- 
after mentioned, should depart this life, or 
decline or become incapable to act, it should be 
lawful for the surviving or continuing trustee 
for the time being, or the execuiors, c^c., of such 
survivor, but with the consent of his (the 
testator’s) said wife during her widowhood, to 
appoint one or more person or persons to be a 
trustee or trustees in the room of the trustee or 
trustees so djdng, or declining or becoming in- 
capable to act ; and thereupon the said tru.st 
estates, moneys and premises should be veste^l 
in the same trustee or trustees, solely or jointly 
with the continuing' trustee or trustees as 
occasion should require ; and that such new 
trustee should have the same powers, kc., as if 
he or they had been originally nominated a 
trustee or trustees. A new trustee having boeii 
appointed in the place of one who died, and 
having survived the widow and the other 
original trustee : — Held, that he was authorised 
under the power to appoint two new trustees. 
Hillman v. Westtoood, 3 Eq. E. 142 ; 24 L. J., Ch. 
57 ; 3 W. E. 41, 

By a marriage settlement, a policy and moneys 
thereby assured were assigned to four trustees 
on the trusts of the settlement, with power to- 
the husband and wife, on and after the death of 
the survivor, or the continuing tru.stee, or, in 
case there should be no continuing trustee, for- 
the retiring trustee, in case the trustees should, 
die, or desire to be discharged, to appoint new 
trustees ; and the estate should thereon be 
assigned, so as to vest in such trustee jointly 
with the former trustees ; and in case there 
.should be no former contiiming trustee, then in 
such new trustee or trustees only. Two of the 
trustees being dead and two desirous of retiring, 
three new trustees w^ere appointed, of whom one 
being afterwards desirous of retiring, a new 
trustee was appointed : — Held., a valid exercise 
of the power. JSmmet v. ClarJu\ 3 Grif. 32; 
30 L. J., Ch. 472 ; 7 Jur. (N.s.) 404 ;‘4 L. T. 310 : 
9 W. E. 515, 

E. M. N. and his wife, under a power in theh' 
marriage settlement, directed the trustees, after 
the decease of the survivor of them, to receive 
a sum of 3,.OOOZ., and pay it to their three, 
daughters equally, E. M. N,. one of the 
daughters, upon her marriage with S. Lb, 
assigned all her interest in the appointed faud, 
by way of settlement, to C, E. and T. L. Iqmn 
C. H. requiring to be discharg<id from being a 
trustee,, T. L., who had never acciqded the 
exeiiuted a deeti of cliscUiimer. upon whieii 
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rastcc,=; in j the will, who died in tlio lifetime of the testator, 
1. assigned | Winter v. llndf/e, 15 Sim. 596. 
tees of the ; A testator empoweretl his wife (who was^ a 
L. ha<l I cestui que trust under his will) during her life, 
and J. N. | and after her death the then surviving or con- 
0 pay the ; tinning trustee of his will, to appoint any new 
)on a bill ■' trustee or trustees as often as any of his hrst or 
we]’e duly , future trustees sliould die. <yc. One of the tiais- 
eotion for j tees named in the will died before the testator : — 
trust and I lield, that the power did not antliorise the 
the suit : ' widow ti) appoint a new trustee in the place of 
\ M, iSi.’s ; the deceased. Ih. 

trnstecs ; i A testator appointed A., 13. ami G. to he tru^- 
: paid out ; tees of his will, and declared that if tlie trustees 
idant was ' thereby appointed, or any of rhcm.slioukl happen 
iction for ' to die, it shuukl be lawful for the surviving 
tiifs were i trustee or trustc'cs to a’ppoint any other ]iersru7 <»r 
1 st funds. ^ persons to be a trustee or trustees in the place of 
612. j the trustee or trustees so dying, and that.on sueii 
appoinlineiit. the trust premises should be con- 
Ifomina- , Teyed. so that tlie same simuld Ijc vested in the 
and pei’- ■ surviving trustees and such new trustees, or in 
►viso, that ; such new trustees solely, on the same 
ir to be A. died in the lifetime of the tesiator : — Held, 
it shouid . that it was the intention of the tesiator that 
mtjnuiug j there vshoiild be three trustees of his will, ami 
tiving or iJiut a new trustee might be a])pointed in the. 
3e so <le- place of A, Lon-sflale (^JSarl) v. JJecl’r.'tt, 4. Do CH 
■ appoint Sni. 73 ; 19 L. J., Ch. 3i2. 


trustees in the place ot the trustee or trustees so I Co-heiresses of last Surviving Trustee. 7— Bv an 
dying or declining to act. One of the two j indenture dated the 23rd of Xovembm;, iVMk 
trustees died in the lifetime of the testatrix : j freehold hereditaments were conveyed to W. D. 
the other survived her, ami by deed disclaimed | and T. P. upon trust for sale, and in the event 
the trust, except the power of nominating other , the death of any of the trustees thereby apiRvin- 
])ersons to be trustees: and by the same deed , ted or to be appointed as thereinafter merit 9 »m.-d, 
he appointed two persons to be trustees in the ; a power of appointing new trustees was l;m:red 
place of the trustee who had died before the ; to certain nained persons, andi, after tdie *Ieecase 
testatrix and of himself : — Held, that the power , of the survivor of them, to “thenetinc frusivt.'' or 
had been properly executed. ILidleif. i trustee for the time being, or the exccutf.u's or 

ami lii' re. 5 He G. & Sni. 67 ; 21 H. J., Cii. i adminisrrarors of the last aeiiim iru>n..'o.'* 
109 ; 16 Jiir. 98. j ’o. jied in 1849. T. P. duel in bs55 itiU-!u:e 

Power for ‘‘ Other Trustee or Trustees’* to ap- ' 'IV 

point—Sole Surviving Trustee himself Betirlng.j : j; V-; t*. intes.ate m jno. 

~l>o«-orfor-- tlie suvtivin-oreontinuiiiu or other i'd' f ' ‘g/h A, ’> 'G’-'';”' 
trustee or trustees ’’ to appoint r.ew trustees ‘e'‘' 

Heia, that un,ler tlio words “other trustee or ! '.‘^W 

trustees’' now trustees wore well appointed lor! ™ f ‘g' ‘ •- 

the sole surviviu? trustee, althondi he was hinr. ' "I 

self rotiriiie at the same 'lime. (Xen/) > f “‘■'g , ‘g’'*. " 

V. JM. l-J Bear. -114. ' ^ eo-heiresses ol 1 I. S 1>, ai.i.o:.,r. . i 

new trustees, who courracted tn fell tin* property 

Trustee Bying in Testator’s Lifetime.] — under tlie trust for sale. The eodirhrtssMs tlid 11*4 
lYhere rhe testator gave 3do/. to each of three otiu.Twise act as tru'^tec"- (4' the lmle!:raiv uf 
trustees who shouhl prove and act. luu if any one , 1836: — Held. <ui a vensierls ^urmoons undei- fat* 
sliould <lie without hiving nctcii.or siiould refuse , VendhU* am I Pureiiasor Aci. i’^7 I. tr.ut T. 8 . 11. I', 
to act, the legaey .vh-uihi go to sueh trustee.s a.s, ha ving .act i v’c duuies tr* ]>!, rfMj'o- w.i*. not u ** bio'o 
under Hie po veers of the \vii]..shoiilti beappoinied ; tnislee" within tlic mcan;?i.,; (>i -eeiein -18 ^.f the 
in their place, two died in t lie tesra^o^^ lifetime, Laml Transfer Am. Is75: tim! Hoc leg.d 
and, under a decree in a suit for admin istra- devolved upon H:e co-iif‘irc-H... ; rP;;’ u.erwme 
t km, two others having been propo.sed by the aetiiig tm-aces fe-r Hm lime b e?,ig, and 
survivor and appointed by the master: — Held, .sequenrly T iiat thoir n ]-| '<>1 n; Jm .n‘ .t*tiiewiru-'Ci,-s 
that they were not entitlcil t (4 the legacies, the j was a vahVI. exercise of the power, f 'engine /hi n 
power of appointing new trustees by the wi’ll JGv///////;/. In ;v. 6 m ,L. d.. Gfi. 5**i ; 
being In the surviving trustee or trustees, wlm ' 2 Ch. 567*, * 64 L, T. 558 ; 39 W, II, Plii, 
w^cre to nominate, igm, and that tiiereiipon thr* 

estate^ vestXHl In the trustee living or refusing Sale of Trusteeship hy Trustee. leNf.ator 

to act, shouhl become vested in the iicw trnslee. by his will appolnied 8. and i \ tuisiees'of eeriaiii 
QtUBre, whether the estate, never Irivingj j property iheivin romp? bed, w Inch npiwiintininf 
vest^'in the trustees dying In the testatoP.s life* , lie aflenvanls revthvd'hy eodieil siibsiiiiiHiig fl. 
timCj ' trustees conhl be appointed by the Hind B. In their room. The will amisdnal ilie 
sarvivof undor th«|s power. ir«M v. /rii/ih/onf , I ordinary clanws authorising the npiHUiiliiieut Iw 
14 ( 8 Jur. 01, J the contniuing tmsiees or trustee of a new 

A hannot be appointed under the , trustee or iictv Irnstevs in the place of iiiiy dyliigt 

nsiml potfcrSj is iile' ptee,ot one appointed l»y ^ or desiring to lx* dlsciiaris^ecb biinrtij »fi,6r tiw 


557 


TEUST AND ' TEUSTEE,— ..m Tnistee. 


558 


<3eath of the testator, C., one of the excluded 
trustees, paid 7ol. to H. upon the understanding 
that H. should retire and that he, C., should be 
appointed a new trustee in his place. This: 
aiTarigement was assumed to be carried into 
cfi’cct by an indenture made between H., B. and 
in which the pecuniary consideration was not 
disclosed that this attempted execution 

of the power of appointment was fraudulent and 
voith The deed was directed to be cancelled, 
and the Slim of 7oL to be paid over by H. to the 
cestui que trust. Sur/den v. CnmslaruL 3 Sm. 

G. 11)2 ; 25 L. J., Cll. 563 ; 2 Jur. (N.s’) 318 ; 
4 W, E. 343. 


Trustee Act, 1S93, and therefore that the appoint- 
ment w'hlch he had purported to mahe was 
iuTalid. Wheeler and Be Moehoio’si ^settlement 
Trusts, In 65 L. J., Ch. 211) ; [1896] 1 Gh. 
315 ; 73 L. T. 661 ; 44 W. E. 270. 

Lunacy of Trustee— Appointment by other 
Trustees.] — A power of appointing new trustees 
provided that if any trustees or tnistee should 
die, or become unwilling or unable to act. tJie 
trustees or trustee for the time being, whether 
contmuing or declining to act, might appoint 
a new trustee or trustees. One of the three 
trustees became of unsound mind, ])Ut was 
not so fouiiel by inquisition, and the other two 
appointed a new trustee in his room : — Held, 
that the power was well exercised. Ih/st In re, 
JJdhcoed's Trusts, In re, 42 L. J., Ch. 480 : L. E. 
8 Ch. 735. 


Informality in Appointment of Trustees — Elec- 
tion of Vicar. J — By deed of trust of 1082 for 
the a})pointnient of a vicar, it was declared 
that upon the death of any of the trus- 
tees the survivors should from time to time, 
when and as often as they should think fit, 
before the number of trustees should be reduced 
to the number of five, or within three months 
nfter they should be reduced to the number of 
four, appoint new trustees, and convey the pre- 
mises to them, so as to complete tlie number of 
nine trustees. Lt appeared that from the date of 
the deed to the election of a clerk in 1840 this 
clause had never been strictly acteil upon, though 
the number of trustees had "generally been kept 
up to nine ; — Held, that the informality in the , 

appointment of the trustees did not vitiate the i ^ i 

election. Att.-Oen. v. Cum'uu,, i Y. & C. C. C. | ^ trustee going ovit of the jurisdiction is 

139 * 7 Jur. 187. " ' i thereby incapable, unwilling, or unable 

I to act within the terms of the power to appoint 
Bankruptcy of Trustee — “Unfit to Act.”] — | new trustees, and an application to the court is 
’Wiieii there was a power in a settlement i proper. But if a breach of trust lias been com- 
to a|)point new trustees, in casse any of the I niitted, tin's court, though it sanctions the aii- 
trustces therein “shoiikl become inca'pable, or { pointment of a new trustee, wj 11 make no oivler 


Service of Petition.] — A petition for an 

order vesting the trust estate in the continuing 
trustees and the new trustee having been, pre- 
sented : — Held, that service on the trustoe of 
unsound mind was not necessary. Ih. 

Trustee going out of the Jurisdiction — In- 
capable to Act.] — A poiver to appoint a new 
trustee ou an existing one becoming incapable to 
act does not apply to the case of a trustee g’oin.g 
to reside abroad. Withington v. Witliington, 1(> 


as to the trust property. 
In VC, 22 L. J., Cll. 69 ; l‘\V. 


llarnsinds Trust, 
E. 58. 


unfit to act in the trust thereof Held, that 
by the bankruptcy of a trustee he liecame 
“unfit to a<?t ” within the meaning of the power. 

Itoche, In re, 2 Dr. & Whir. 287 ; 1 Con. «S: L. 306. 

Absconding Trustse — “ Incapable ” of 

Acting.] — A |.K>wer to appoint a new trustee in the 
!]>lace of a trustee who siiould become incapable 
to act, contemplates the iiersonal incapacity of 
such trustee ; and, therefore, a trustee wlio had 
become b.ankrupt, and been indicted for not sur- 
rendering to the fiat, and had absconded, was 
held not thereby to have become “ incapable ” of 
acting in the trust within the meaning of the 
power, Watts's Settlement, In re, 9 Hare, 106; 
l?0 -L. J., Ch. 337 ; 15 Jur. 459. 

— — Person nominated for the Purpose.'’]— 
irmlera marriage settlen 2 ent<]ate<l March 16, 1864, 
n power of appointing new trustees ia case any of 
the trustees should “ die or desire to be discharged 
from, or refuse, deedine, or become iiicapalde to 
act' in the execution of the tru.st,” was gis'en to 
Die husband and wife or tlie survivor of them. 

One of the trtistecs was adjudicated bankrupt 
and absconded. The husband, who had .survived 
the wife, purported in 1895, in exercise of the 
power given to him by the settlement and by the ^ 
provisions of the Trustee Act, 1S93, to appoint a I whatever cause or motive, or iiruler whatsoever 
new trustee in the place of the absconding } circumstances ; and every such trustee so do- 
.trusioe “Held, that the husband, not being a i parting the United Kingdom was immediately 
person nominated to make an appointment of a ; upon his departure to be, and Ik.* eonsidorod lo 
jicw u’ustee in the particular event which had ! be, discharged from the trusts of the el mr is y. A 
happened, was not “the person nominated for'’ 
the puipose of apfiolnting new trustees of the 
fieittlemenfc by tlie instrument creating the 
trust ” within the meaning of section 10 of the 


Domicile Abroad.] — In a deed of settle- 
ment of property in the city of Loudon, it being 
declared, that if either of the trustees slioutl 
<iie, or decline or become incapable to act, it 
should bo lawful to appoint a trustee in liis 
room. One trustee having for several yeai’s been 
domiciled in New York, as a bookseller Hehi, 
he was incapable of acting within the meaning 
of the deed. Jlesnard v. Wei f (ml, 1 8m. A. G*. 
426 ; 1 Kq. R. 237 ; 22 L. J., Ch. 1053 ; 17 Jur. 
815 ; 1 W. E. 443. 

Simple Besidence Abroad.] — Sernblo. that 

a power in a settlement to appoint a new trustee 
in the place of a tmstee incapable to act applies 
to personal incapacity, and not to simple resi- 
dence abroail. JJlaneJu/rd, In re (3 l.)o G. F. k 
J. 131 ; 30 L. J., Ch. 516 : 7 Jur. 505 ; 4 

L.'T. 426 ; 9 ’\V. E. 647), distinguished. 

Seitlcment, In re, 41 L. J., Cii. 235 ; li. E. 7 
Ch. 223 ; 26 L. T. 176 : 20 W. E. 345. 

- — ~ Temporary Departure.] — Now tru.stees of 
a charity were to be appointed in lieu of tho.-e 
who should depart the Uniterl Kingdom, frt.nu 


temporary departure from the Unitc'd Kingdom 
held insufficient to vacate the nffiee of tru'.t*-!*. 
Murathtn See}ety,Iii re, 26 Beav. lid : i ,h;r. 





, « — Affcet Judgment-] — ^After jmignient in an • ac 
action for tlie adunnistration of the" trusts of a. * in 
will, the person IxMMJg by tJie terms of the will ; ca 
or by statute the power of appointing ijew* i ap 
t^ttstees, retains such power solar as It does not j tlr 
'bon'llgt with the order which 1ms been, mat k% but : sej 
Bttbject .to the control of the' court ; and" the ' en 
proper #tiBe Is'-forsuch person^ before exerddng j po 
th^ to the name of the proposed | 7% 

new tilt' crhfef clerk In chambers for ^ *>5- 

approval, ML M ,re. Mull v. Mailt 61 L, J.. : ^ 

d. S2T i 8ri»'f Mi ». 50S. . n.r 
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«« Be Abroad,”] — The power to appoint a new 
trustee of a will was exercisable (inter alia) 
in case a trustee shonkl “ be abroad/’ One of 
the trustees had taken the lease of a house in 
Konnandy for about five years, and wms residing 
there, and intended to continue to reside there 
until the expiration of his lease. He within 
a day’s post of London, and could reach London 
in about sixteen hours. He wms continuing to 
act in the nmnagement of the trust, and attended 
nearly all the meetings of the trustees : — Held, 
that he w'as “abroad” within the meaning of 
the power, and the power to appoint a new 
trustee had arisen. Stamford (Earl'), In re, 
Payne v. Stamford. 65 L. J., Ch. 1B4 ; [1896] 1 
Ch. 288 ; 73 l! T. 559 ; 44 W R. 249. 

Appointment of New Trustee— Buplicate In- 
struments.] — A testator devised his estates to 
four trustees, with a power of sale, and directed 
that in case any trustee should die or retire from 
the trust the continuing trustees should “nomi- 
nate ” a fourth w'ithin two months, hy any deed 
or writing property attested. One trustee died, 
and an indenture was executed in duplicate on 
the same day by two of the trustees in England 
and by the third in Ireland under w'hich a 
fourth trustee w^as simply “ nominated,” but no 
conveyance of the estate was executed to him. 
A contract was entered into for the sale of the 
estate ; the purchaser refused to complete, and 
the four trustees filed a bill for specific per- 
formance : — Held, upon demurrer for w-ant of 
equity, that a trustee might be appointed by 
two deeds as well as by one, but that, as no 
conveyance of the legal estate w^as effected, the 
new^ trustee w*a3 not properly appointed ; that, 
nevertheless, the three continuing trustees might 
execute the pow'er of sale, and that it was com- 
petent for all four to file the bill, the fourth 
trustee being joined for the sake of conformity. 
WarhnvUm v. SandiiA.U Sim. 622 ; 14 L. J., Ch. 
431: 9 Jnr. 503, ‘ 

ii. En'crclw of Poiver Pendiny Sait. ] 

Institution of Administration Suit — Control of : 
Court.] — The institution of a suit against 
trustees for the administration of the trust 
estate under die direction of tlie court, does not 
preclude the exercise of the discretion given to 
the trustees by tdie will of the testator, as to the 
appointment of new' trustees, or the manage- 
ment of the trust : but the trustees are required, 
after the institution of the suit, to act under the 
control of the court. Cafe v. Pent, 3 Hare, 24,5 ; 
13 L, J., Ch. 169 ; 8 Jur.’l-IL 

The ajqioiniment of a. new’- trustee under a 
po%Yer, pending a suit for administration, is not 
necessarily invali<l Graliam v. Graham. 16 
“ Bear. 550 ; 22 L. J., Ch. 937 ; 17 Jur. 569. 


of a wdll directed “ that some proper person be 
appointed ” a trustee of the will in tlie phice of 
a deceased trustee. The pow'er of appointing 
new trustees wnas given by the will to the sur- 
viving trustee, who was the defendant, llso 
plaintiff took out a summons to have A. Ih 
appointed trustee, and the defendant a summons 
to have C. D. appointed. The suinmonscs were 
adjourned into court, and Bacon. V.-Ct, appifinted. 
the nominee of the plaintiff : — Held, on appeal, 
that the decree did not take away from the 
defendant the power of appointing new truste'^s.. 
though after decree he could only exercise it 
subject to the supervision of the court : that il 
he nominated a fit and proper }'»ersnn, such I'Cr- 
son must be appointed, and the court would not 
appoint some one else on the ground that ‘^nob 
other person was, «'in the opinion of the cmi rt.. 
more eligible ; and that if he nomiiiateila perspo. 
whom the court did not approve the com-t 
would not itself make the choice, but wouhl call 
on him to make a fresh nomination: — Hcdd. 
therefore, that the appointment of A. B. must 
discharged. Middleton v. lleay (infra) dis- 
tinguished. Gadd, In re, Eadirood v. (larl\ 
52 L. J., Ch. 396 ; 23 Ch. D. 134 : 48 L. T. 395 
31W. R. 417. 

In a suit for the appointment of new trustees, oc- 
casioned by the refusal of the surviving trustees, 
to exercise a jiow’cr of appointment, reference 
was made to the master to approve of |)ro|ier 
})ersons. Exceptions to his report, on the gmund. 
that he had not regarded the ri 2 :lu of nomination 
given to the surviving trustee by the instrumei-n: 
creating the power, but not raisingany oldcctions- 
to the fitness of the persons nominated by the 
master, w'cre overruled. Middleton w Pea a. 
7 Hare, 106 ; 18 L. L, Ch. 153 ; 13 diir. 116. 

If the party's right of nomination i'.i (<» h-o 
preserved, there should he special dii'c.^iiuie 
tlie master, semblc. Ih, 

Action for Appointment of New Trustee.] — 
Real estate was settled by will on L. Ot H\ 
with remainders over, an I the will appoint yl 
tw'o trustees, and enipovrered them >eli at the 
request and 1 >t the direction of tiv.* olU’-* n 
entitled to the actual fiveiio; 1. \\ it h ti.e u-u ! . 
provisions for re-investment in lajcl .aiid ihiterCu 
investment in other vecuritie>. The w’h • 
gave a power to appoint nr>w t ntste*.'s 
the same person. One nf the was t!va<L 

I)., who was <.)ver eigditj yciirs of {tee, 
to sell the esbite. The reniainrhTaaai h‘Oo:chr 
this action fur the ap[<ointtnvnt nf a nev.- frn-f'-', 
and to restrain the wdo as iniiintpor, audici};'; 
evidence to show tlait the istalo wur/.d sell if> 
better {ulvantjige at a future d{pc, owing Ot t’Isc 
existence of minerals at present msworked. 
a projected raihvtiy which would pa-'?* ihroiiu'o 
the estate. D. had no re-iiivesimoiir in land in 
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iii. Dut(/ iit Kecrcuse of Power, 

Control of Court.]— Court controls trustee in 
file exercise of power to appoint Tie%v trustees, 
thougli given in very large words. Wehh v. 
BJmfieshury 7 Ves. 480 ; 6 K. E. 154. 

Appointment to keep Trust Property in Hands 
of Solicitor. ]-~'I'rustees ought not to exercise a 
I’.ower of selecting new trustees for the mere 
])Tirpose of continuing the trust property under 
tlie irLanageineni of a particular solicitor. Mar- 
t<lniU V. Siadden, 4 i)e G-. &: Sm. 468 ; 7 Hare, 428 : 
HI L. J., Ch. ,57 ; MJur.lOG. 

Communication with Cestuis que Trust.] — Cir- 
cumstances in wliicli it is improper for a retiring 
trusrec to a])]')oiut a new trustee, without conn 
nnmication with tlie cestuis cine trust. Ih, 

It is the duty of trustees liaving power to ap- 
])oint new trustees, to make such appointment 
impartially, as between the cestuis ciue trust, and 
not withctut cornmuniealion with them. O'Peilly 
V. Ahlermm. 8 Hare. HJl. 

Sale' of Trusteeship.] — S., in 1852. appointed 
B. and C. trustees of iiis w'ill, which contained a 
power of a}>poiiiting new trustees. By a codicil 
made in the same year he revoked the appoint- 
ment of B. and C-., and appointed D. and E. in 
their place as trustees. After the death of the 
testator, C., in consideration of 75h })aid by him 
to D., who retired from the office of trustee, was 
by deed, pur})ortin,g to be an appointment under 
the power, appointed in his place : — Held, that 
the deed, was fraudulent aiul void, and that no 
estate passetl to C. under it. The court ordered 
the deed to be delivered up to Ijc* cancelled, and 
the 75^. TO bo re})aid by H. for the benefit of the 
I'turties benetieinlly interested under the will. 

V. Cro>sdan(L 3 ^Sm. G. 192 : 2.'5 L. J,, 
Ch. 563 ; 2 Jur. (x.s.) 318 ; 4 W. E. 343. 

Special Power — Intervention of Trustees.] — 
When a person havinga special pow’erof appoint- 
ment over a fund of pei’sonalty appoints trustees 
for the objects of the p('>wer. the court, though 
iccognising the validity of such an appointment, 
will nor, as a matter of right, transfer the fund 
to the trustees appehuted bv the donee of the 
}‘Ower. liuAi V. Aldam, 44 Ij. J.. Ch. 119 : 
Ju ll 19 Eq. IG ; .Si L. T.'870 ; 23 \V. E. 21. 

!v. ir/o) may Joe Ajijmhtte:! Xeiv Trudecs. 

Trust for Sale — Hew Trustee Person to exercise 
Discretion fairly.] — Wliere trustees for sale have 
lalvCTi various steps with a view to the execution 
of their trust, and, one uf them retiring shortly 
before the sale, a new trustee is, inicler a power 
containeti in tlie trust <leed. api}Oinle<l in his 
stc'od, the new trustee must be a person who can 
and will exennse his fliseretion fairly and bene- 
fseially fur all ptu'sems, and as fairly and bene- 
ficial] v as the rut iriinjf trustee could* have done. 
Jlohrtn V. Mo-zun, 3 LJ. (o.B.) CTn 113, 

' American Trusteen,]— -Upon the marriage of 
an English woman with a citizen of the ITnited 
States,'" who was temporarily resident in England,' 
the fortune of the wife, consisting of stock in the 
British funds, was assigned to trustees,who were 
Eiigllshnieii and, relatives of the wife, upon cer- 
tain inistH for the husliand and wife and the, 
Issue of the marriage. By the settlement, power. 


was given to the trustees, with the consent of the 
husband and wife, to invest the trust property in 
the names of the trustees or trustee for the time 
being in the public fiiiid,s of Great Britain or 
America, or upon real securities in England, 
Wales, or America ; and power was also given tc> 
the husband and wife or the survivor, in case the 
existing trustees should be desirous of being dis- 
charged from the trusts, to appoint new trustees. 
After the marriage, the hnsband and wife lived 
for about five years in England, and then went 
to reside permanently in America, having, pre- 
viously to their departure, appointed three 
Americans to act as trustees in the room of the 
original trustees, the trust property being at the 
same time transferred by the English trustees 
into the American funds in the names of the 
three American trustees : — Held, that this ap- 
pointment of American trustees, though not ex- 
pressly authorised by the settlement, was valid. 
McHnertzkage7i Y, 1 Coll. C. C. 353 j 13 

L. J., Ch. 457 ; 8 Jur. 973. 

Donee of Power appointing Mmseif.] — A power 
to appoint new trust 2 es is a fifluciary power and 
the appointor cannot appoint himself. X'ewen., 
In X'ewenY. Barnes^ G3 L. J.. Ch. 763 ; [18941 
2 Ch. 297 ; 8 E. 309 j 70 L. f. 653 ; 43 W. El. 
58 ; 58 J. P. 767. 

— — “Other” Person or Persons.] — By a 
marriage settlement property belonging to the 
wife was settled on trusts in favour of the wife, 
her children, appointees, and next of kin, and if 
any trustee should die, or go to reside abroad, or 
desire to retire from, or refuse or become incap- 
able to act in, the trusts, the husband and wife, 
or the survivor, and after the decease of such 
survivor, the continuing trustees or trustee, or, if 
no, continuing trustee, the retiring or refusing 
trustees or trustee, or the executors or adminis- 
trators of the last acting trustee, were einpoweretl 
to appoint any “ other ” person or persons to he 
a trustee or trustees in ihe place of tiie trastee or 
trustees so dying, or going to reside alnnad, or 
desiring to retire, or refusing, or becoming in- 
capable, to act. The husband and wife, in 
exercise of the power, purported to appoint the 
husband and another person to he trustees in 
the place of retiring trustees. Upon a summons 
raising the question whether the retiring trus- 
tees might transfer the trust pro|:)erty to the 
persons so appointed : — Held, that a power of 
appointing new trustees being fiduciary, the 
donee of such a power cannot ap])oint himself. 
Skeatsy Bettlemmt, In re, Skeat.sY. Eruns\h% L. J.. 
Ch.656 ; 42 Ch. D..522 ; 61 L. T. 500 ; 37 W. 11.778; 

Held, also, that the terms of the power require<l 
that the trustee or trustees to be appointed 
should be some person or persons ‘‘other” than 
the penson or persons making the appointment, 
and therefore, upon both these grounds, that ll\e 
appointment was invalid. Ih, 

Settled Land— Solicitor of Tenant for Life,] — 
It is the rule of the court not to appoint: as trus- 
tee of a settlement for the purposes of the 8cttle<l 
Land Act thepenson who is solicitor to the tenant 
for life tinder the settlement, uor to sanction sneb 
an appointment ; but that rule of practice does 
not prevent a tenant for life who is tUo donee of 
the power of appointment of new trustees from 
so exercising the power, and the court will not 
declare such an appointment itivali»l mttrely 
becatise the person appointed is stdiciior to the* 



trustee of the settlement. Seniblc. tlim ^ uu; 
allea^ation would not have preclude.! the piainnrr 
from insisting ui)on the invalidity of the 
ment of that trustee, if the appointment .l.uni 

:o, be tnis- 
le trustees 
h] iuippcn 

should be lawful for the ^nrviyiug 
trustee or trustees to appoint 
persons to be a 
the trustees or 
such appointment, 
conveyed, so that 


tenant for life. Stamford tnif ofq® 

V. Stamford. 65 L. J., Ch. lof: ; [18J6] 1 Gh.288 , 
73 L. T. 559 ; 44 W. E. 249. 

Appointment of Trustees for Purposes of 

Act— Infant absolutely entitled Besident in Brit- 
ish Colony— Trustees in Colony.]— The court has 

iurisdiclion upon an appointment 
k settlement for the purposes of the bettled 
ILaiul Acts to appoint persons who are domiciieci 
and resident in a British colony. Such jurisdic- 
tion is properly exercised upon an appointment 
of trustees to carry out the sale of land which 
is settled land by reason of the person entitled 
thereto being an infant, where the infant js 
domiciled and resident in a colony, 

In remand W)iitrJn(rch, In rr, 6b L. J., Ch. 166 , 
[1807] 1 Ch. 250 ; 76 L. T. IBl ; 4o B- 
277— 0. A. 

Form of Order.]— Trustees appointed under s. 
3S of tlie Settled Land Act, 1882, shoidd be ap- 
pointed trustees of “ the settlement effected by 
the instrument in question for the purposes ot 
the Settled Land Acts.'’ Form o order in 
ir/oV/7/f.s' TrvAU, In rr (.)3 L. J., Ch. 13 J , -4 
€h. i). 662), adopted, 

A7hI see Settled Land. 


A testator appointed A., B. am; 


any other person or ' 
trustee" or trustees, in the place of 
trustee so dying : ami that, on 

t, the trust premises shuuld be 

vv..., that tlie same should be vested in 
the suryhdng trustees and sneli new tnmiee^. or 
in such new trustees solely, on tne same 
A. died in the lifetime of the testator ;—HehL 
that it was the intention of the testator t. mu- 
there should be three trustees of his wi 1. ami that 
a new trustee might be appointed in tae puce nt 
A. Lonsdale (La?‘0 v. LecMt, -1 Be L. .V bun 
73; 19 L. J., Ch. 342. . 

The power of appointing new trustees given ty 
s. 27 of the act 23 & 24 Viet. c. 145. aurliorises a 
retiring trustee, one of two originally appomteo, 
to appoint ,a single trustee in place of uimseli, 
the other original trustee having^ previotuiy 
disclaimed without acting. B est ot trail inrl .V 
South 'Ual'es Bhtrlet Banh v. 2fureh, htU L. 
Ch, 784 ; 23 Ch. IX 138: 48 .L. T. 4L ; ol 
W. R. 467. 

Eeduction of Original ITumber.] — By an 
indenture of settlement three trustees were 
appointed. The settiemeut contamid a pove, 
for the cestuis quo trust, in ease tlie trusiees 
therein named, or either of ihenL >Iio5.dd die. er 
be desirous of being discharged from tne truSi^. 
to appoint any other per.'-uii or perpcu- u^ n- a 
trustee or trustees in ^t^he jilace id: _ aiiy >rui::ur 
trustee or trustees so dying, o:r^ being 4:les;iriaryto 
be discharged. One trustee died, ami tne '[dimr 
two were de.sirous of being disclmrgyd.^ upon 
which two new trustees only wcin suostiinud. 

The two coiitinniiig trustees refused uy t r.iis-n'r 
the fund to the new trustees, upon y he erm.nd 
that the appointment was not propel ;y exy mum, 
and paid the trust fund inUpoour;^ uno' r 

• Trustee Act Hekb |.rePiu.o.n b 'i‘ |i;tu,'U.ei.o. 

I of the money out of touri, that it WU" cttmiH teni 


Y. lyunihev of JVew Trustees, 
statute .] — Triidee Act, 1893, . 9. 10, suh-s. (2). 

Appointment of a Single Trustee.]— -5V here, ly 
fhc terms of a settlement, it appears to be the 
-intention of the parties tluit there should at ail 
times be two trustees of the property comprised 
in the settlement, the appointment tf a single 
triLstec in the place of two original trustees, and 
the transfer by them of the trust property to such 
■.siimle trustee, is a breach of trust, and the 
r.vj,‘huini tmsrros are rcsnonsible accordingly. 


IL' a settlement, lands Avere assured to A. ana 
B. upon certain trusts, with a power in case they 
or eiilicr of them, or any trustee or trustees to be 
apiiointed under the power, should die or become 
unwilling to act, for the settlor during his life, 
nml after Ids decease, for the acting trustees or 
trustee for the time being, or for the executors 
<,r administrators of any surviving trustee, to 
nominate auy lit persons or person to supply tlie 
if the ti’ustces or trustee so tlying or 
urnvilli ng to act. A, iieA'er executed 


place 

becomin,, , i i • . 

the fleed. imr acted. After A. s death. J>.. bemg 
<leslrons of retiring, nominated C. lobe a new 
trustee, and con veyoil to 0. all the trust estate. 
Afterwards, on accuunt of (loubts as to the 
validity of tins appointment, the executor of B. 
executed a tleed, appointing C. ami iX to be 
trustees of the settleuient iu the place of the 
original trustees ; and by the same deed C. con- 
veyed the property to the use of hiioBeif ami IX 
They then sedti the trust- estate imder a power of 
.sale ill the settlement Held, that the survlwr 
.of the oftginal trustees had imt been guilty ot a 
teach of trust in, appointing only one new 
■ trosteN anti that the two new trustees were Aveli 
Mibointed, an4 yalidl,r exercised the power 
4 )t sifei a^. to ^exonerate the purchasers ironi 
respohsilblllif » Milltr \\ Frldihm^ I Be Ci . M, 
“O', J ' 21 Oix I2L ' 

; . Tiie Un mnUimd. am that the new 

• iruatee "ifm, ’ tlie 'W^e Bmcle, the aok 


'c'’ ''b 
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; — Held, that tlie appointment of three trus- 
tees. instead of five, was not void ; and, secondly, 
that the appointment of the fund was good. 
Ilehl V. 30 Beav. 38S. 

. Increase of Original Humber.] — Where, by a 
settlement, a certain number of persons are 
n[)}Hnntcd. trustees, and power is given, upon the 
death or retirement of a trustee or trustees, to 
n|e''oint a]'iy otlier person or persons to be a 
•irnstee or trustees in his or their room, an ap- 
pMiiiinnent of a greater than the original num- 
■i>er <')f trustees is not a valid exercise of the 
r'»owcr. Mv ve, 2 'V . & C. 

C. 46 ; 3 Mont. D. & D. 304 ; 12 L. J., Bk. 
38 : 7 Jur. 430. 

ri'ion the construction of the yrnwer for ap- 
pointing new trustees contained in a marriage 
settlement Held, that the appointment of 
three new trustees in the room of the two 
original trnstce.s of the sottleinent, was ^ valitl. 
JlTinoTtzJiagoi v. Davis. 1 Coll. C. G. 353; 13 L. J., 
Ch.'457 ; 8 Jur, i)73. 

SemblO; that the appointment of more than 
one trustee in tiic place of one dead or retiring 
trustee, cannot be justified without express words 
iinlieating the intention of the settlor. Stones v. 
li juion. 17 Beav. 308 ; 1 Eq. it. 427; 22 L. J., 
Ch. 075 ; 17 Jur. 750 ; 1 W, il. 499. 

vi, DlgJfts and Llahllltles. 

Statute .] — Trustee Act. 1893, s. 10, sub.-s. (3). 


Roche. Ifi re, 2 Dr. fc War. 287 ; 1 Con. & L. 
306. ' 

Befusal by Husband Separated from Wife t# 
Exercise Joint Power of Appointment of Hew 
Trustees.]— Where there is a joint power of ap- 
pointing new trustees in a settlement, and the 
parties are separated and cannot agree, and the 
husband refuses to appoint or approve of a per- 
son nominated by the wife merely for that reason, 
a claim bv him dismissed with costs. Fry y. 
Watso?l,l^^Y.ll.2S2. 

Esfttsal of Hew Trustees to Execute Trust 
without Evidence of Settlor’s Title.] — An exe- 
cutrix, by a deed reciting that she intended to 
appropriate a part of her testator's assets in pay- 
ment of a debt due from him to her, declared trusts 
of the fund intended to be thus appropriated. Slie 
died without making the appropriation, which 
was made after her decease by lier executors. 
New trustees of the deed, subsequently appointed, 
executed a declaration of trust (contained in the 
deed appointing them) wherc])y they declared 
that they would hold the fund upon the tru.sts. 
On iiiqniriiig, before their appointment, for 
evidence in verification of the recital as to the 
existence of the debt from the testator to the 
executrix, none could be discovered : — Held, that 
tbe trustees could not be compelled to execute 
these trusts without further evidence ot the 
settlor’s title to appropriate the fund. M/rde v. 
Davies. 5 De Gr. ]\1. & G, 258 ; 2 Eq. E. 5o0 ; 23 
Tj. J., Oh. 744 ; 2 W. E. 35b, 


Eight of Surviving Trustee to Co-operation 
of Hew Trustee.] — ^^Vhen, in the inception of a 
trust, the funds are vesteti. in two trustees, and 
one ot diem <]ies. tbe survivor is entitled to have 
the advice and co-operation of a new trustee 
before dealing with tlie principal of the _ trust 
funds in any way which involves a question of 
uli-icrethm. Llvcsay v. 0 Ilnra. 14 Ir. Ch. E. 12. 

Settlement of Policies — Eefusal of Old Trus- 
tees to Execute Conveyance.]— By a marriage 
settlement, certain policies of assurance ^effected 
Viy the husbaiKl upon his life were assigned to 
trustees upon trust to pay the proceeds to the 
Wife for life, and theu to divide the capital 
iietweeu the ' children of the marriag-e. The, 
f^crtlemcnt also contained a covenant on the' 
part of the husband to pay the premiums, and 
iiaiid over the receipts to the trustees. Iherc 
was also a power for the husband and wife 
joiiitlv to apiioint new trustees, with a proviso 
that Vm such a]jpointmont the old trustees 
•.should con vcw t<'> the new trustees. Thclmsband 
ami wife ioinrlv (,‘xe(u;ited the power of api'Oint- 
B'l'i now trustees ; the old trustees refused to 
uxeeiue a cnnvcwaiicc of the trust property, upon 
which a bill w;is liloil to com]>eI them to do so : 

iield, (hat there was nothing vested^ in the 

tru'^'lces ; consctjiienllv tnerc was nothing ioi 
faeni to .lu, and nothing for the court tu direct 
iiieni to Gio : and the fell was dismissed with 
<‘oo>. Dodson V, Foirell. 18 L. J.. Ch. 237. 

Bankruptcy of Surviving Trustee — Transfer 
to Hew Trustee.]— When the power to appoint' 
iH'‘W trustees detects the property tu be vested in 
1 1 tc new trustees jointly with the surviving or 
coiiHimhig trustee, and the surviving trustee had 
become bankrupt Held, that, notwithstanding,' 
a valfil apiHuntment cif and transfer ot the estate to 
tliQ new tnistcfc rnlgbt be made under the power. 


Power of Assent annexed to Office,]— 

Marriane articles authorised the tenant for life 
to withdraw the fund from the settlement, with 
the assent of the “under-signed trustees” :— 
Held. That the power of assent was annexed to 
the office, and might therefore be exercised by 
new trustees appohited by the court. By am v. 
Dyam,U) Beav. 58 ; 24 L. J., Ch. 209 ; 1 Jur. 
(X.S.) 79 ; 3 W. E. 95. 

Hew Trustees— notice to Original Trustees — 
Constructive Hotice.] — Persons appointed new 
trustees under a will or settlement are boiiyul to 
inquire what the trust property consists of, and 
what the trusts are, and to look into the trust 
documents to see what incumbrances their pre- 
decessors had notice of. But if there was no- 
thing among the trust documents which would 
ha v<? given them notice of an incnmbrance, they 
will libt bo held liable for loss arising from their 
ignorance of it, even though they have in fact 
(Snitted to look into those documents. Halhm's 

V. Lloyd. 58 L. J., Ch. 105 ; 39 Ch. D. 686 ; 59 

L. T. 60,3 ; 37 W. E. 12. 

Semble, it is tiie duty of a trustee parting with 
a fund to a new trustee to inform him of all 
notices he has received affecting the fund. 
Booties Settlement Trusts, Li re, 16 Jur. 065 : 1 

W. E. 444. ^ ^ . 

Semble, that new trustees of trust funds in 

settlement are not bound to inrpfire of the old 
trustees whether they have rceeival notice or any 
ineunibrance. v. i/cm/rarc, 42 B, J-, < in 

892 ; 16 L. E., Eq. 80 ; 28 L. T, 584 ; 2 1 M . u. .>9u. 

liability for Breaches of Trust.] — An to 
liabilitv of new trustees for Bivacho oi 
See Geairs, parie. Sfrahau. Jn rr.^ Ha 

M, & 0.291; 25 L. J., Bk. 53; 2 Jar. (N.s.) 
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‘‘fi^encral executors.” without any rcservarioii of 
power to the special executors to come in and 
prove, and proceeded b}’ deed to appoint two- 
persons to be trustees of the will of ^the original 
testator. Subsequently probate of the will of 
the trustee, limited to the trust estates of the 
original testator, was gi’anted to the persons 
named as special executors : — ^Heltl. tliat the will 
of the trustee did not opei'ate as an exercise of 
the power of appointing new trustees conferredt 
bY s. 31 of the Conveyancing and Law of 
Property Act, 1881 ; but that as the general 
executors were, at the time when the deed^ cif 
appointment was executed, in possession of; a 
general grant of probate, which was tlie only 
probate then in existence, they were ‘‘personal 
representatives” of the last surviving trust- ee 
within the meaning of the section, and there- 
fore the deed was a valid appointment of 


"b. tinder Statutory Powers. 

Statutes .] — Trmtees Appomtmmt Aet^ 1890 (53 
54 Viet. c. 19). TmsUe Act, 1893, 10. 

Husband and Wife,] — A. settlement executed 
.1878 contained no express power to appoint 
3 W trustees, but there was a declaration 


or a new trustee for this settlement.” There 
waas no express reference to the power of appoint- 
ing new trustees conferred by 


27 of Lord 

Cran worth's Act, which was then In force : — 
Held, that after the commencement of the 
Conveyancing Act, 1881, the husband and wife 
were the proper persons to exercise the power 
conferred bys. 31 of that act of appointing anew 
trustee in place of one of the trustees who had 
remained out of the United Kingdom for more 
than twelve months, though s. 27 of Lord Oran- 
worth’s Act did not provide for, and the parties 
when they executed the settlement probably did 
not contemplaie, the occurrence of a vacancy in 
that event. Wallier and Iltuflies^ Contract, In re, 
53 L. J., Ch. ISo ; 24 Ch. D. 698 ; 49 L. T. 597. 
And see J/a?‘a y. Browne, 65 L. J., Ch. 225 j 
" ' ■ “■ “ ' * 73 L. T. 638 : 44 W. E. 330. , 


Executor of Surviving Trustee.] — WIic 
express power contained in a will for the apr 
ment of new trustees by the surviving or 
tiniiiiig trustees had not been acted on, the 
refused to compel the legatees to acquiesce 
appointment by the executor of tiie last 
vivirig trustees, under 23 & 24 Tict. c. 14.5, 
Jackmi's TrtisU, In re, 18 L. T. Su 16 V 


[1896] 1 Ch. 199 

Personal Representative of Trustee Prede- 

trustees 


ceasing 1 
named by 

personal representative* of the last survivor has 
not power, under s. 31 of the Conveyancing 
Act. 1881. to appoint new trustees. Mahohon 
T. Field, 62 L. J., Oh. 1015 ; [1893] 2 Ch. 511 : 
3 R. 528 ; 60 L. T. 299 ; 42 W. E. 48. 

Representative of Sole Trustee.]— The power 
of appointing new trustees given by s. 31 of the 
Conveyancing Act, 1881, to “ the personal repre- 
sentatives of the last surviving or continuing 
trustee ” includes the case of an executor of a 
sole trustee. Hlfafto^s 7'rusts, In re, 54 L. J.. 
Cb. SS5 : 29 Ch. A 247 ^ 53 L. T. 261 ; 33 W. E. 


The representative of a deceased trustee is not 
bound at the 2 ’equest of tlic ccstuis quo trust to 
exercise the power of appointing new trustees 
given by the Conveyancing ajid Law of Pro]»erty 
Act, 1881, and the refusal to do so is not a 
sufficient reason for ordering the executors to pay 
the cost of a petition for the api^ointment of 
new trustees. Knight's Trunt, or Will, In n\ 
m L. J., Cb. 223 J 26 Ch. I). 82; 49 L. T. 774 i 
32W.li336. 

Personal Representatives” of Surviving 
Trustee — Appointment of Special and General 
Executors .by Will of Surviving Trustee — Pro- , 
bate granted to ‘‘general” Executors.] — Section j 
31 of the Conveyancing and I.aw of Property | 

Act, 1861 J does, not enable a ■ sole surviving i 
trustee of a will to appoint by his will, in | 
eontiiniation to himself, tnistees of the will of 1 
itbe , original testator. Trmh*, In re,\ - — - Provision in Private Act -Approbation of 

Ok 316; [1894] 1 Ch. 707; 70 L. T. the Court]— A private lui. pah.H:d in iliv rear 
'iWv/'V ^ L.’= , ^ 1869. enacted that ». 27 of L»»rd ^ h'anwenliV'Aet 

■' ;fiu,rvlvlng trustee -of, a will by’ his | should be 7leemed and fakeu to apply to the 
general executoi^, and ' also triisteosldp of the “ Maneii jsivr ” eoiri* 

executors, for the prised tlicrem ; “provided tlmt every new 
In continuation to liinmdf, trustee of the said estates shall k,? ii|ipoiiite4 
ihe -origiiml testator, willi tlie approbatua of tlieeoml: el cli5*iiecry/’ 

fhe a,pM|of pro- In the year 1886, a dmi was exwiiletl by liio 

bate bl ih% Qtemsdivos as eontinuing trustee?# appointing new trwtwA 


had not joined in maiviii. 
Held, that there being 
absent trustee was eitiu.;r 
to join in making theappi' 
could not bo sustiiinetL C 
56 L. d.. Cin 242 : 34 Cii. . 
35 W. 11. 375. 

The instrument creaii: 
taken to have expres;red 
within Bub-s, 7 of s. 31 of ' 
1881, mcj'ely becaisse it 
tilling up a vacancy in 
trustees upcui the happei 
eontemplated by the parti' 
Ik 
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miilur tlie power “ vested in them by statute.” 
This deed contained the usual declaration vest- 
ing tlie estates in the new trustees ; but the 
appointment was not made with the approba- 
tion o£ the court : — field, that the deed must be 
construed as if the special provision contained 
in the private act had formed part of Lord 
Craii worth's Act ; that, as Lord Gran worth’s 
Act had Ijeeii repealed, the court could not add 
that special provision to the general power of 
appointment given by the Conveyancing Act, 
1881 ; and that, therefore, the new trustees were 
well n[i[)ointed. Lhnjd's TnmtfjeH, Li /r, 57 L. J., 
€h. 2-hj. 

Consent of Persons heiLeficially Inte- 
rested.] — A settlement of real estate of which 
there were fottr trustees, provided that if the 
trustees thereby appointed, “ or any future 
ti'ustee or trustees to be appointed in the place 
of them or any of tiicm as hereinafter mentioned,” 
should die or be desirous of being discharged, 
^c.; it should be lawful for “the surviving or 
continuing trustee or trustees for the time being,” 
with the consent of the tenant for life or in tail 
for the time being entitled in possession, to 
appoint a new trustee or new trustees in tlie 
place of tiie trustee or trustees so dying, &c. 
In 1S72, four new trustees were appointed under 
the Trustee Act, 1850, in the place of two dc- 
ceasefl and two retiring trustees. After this a 
decree was made for carrying the trusts of the 
settlement into execution. Two of the trustees 
of 1872 }.)eing dead, and another desiring to 
retire, the plaintiiS, ^vho was an infant tenant 
in tail in possession, took out a summons to ap- 
point new trustees. W., the continuing trustee, 
took out a summons, asking that he might be at 
liberty to appoint new trustees. A reference to 
chambers being directed, W. proposed new trus- 
tees wlnom the court considered to be proper 
persons, but to whom alt the persons beiieticially 
interested objected : — Held, that the persons 
nominated by W. mu>st be appointed, though the 
tenant in tail in possession did not consent, for 
tiiat as the power in the settlement only applied 
to hllijig up vacancies in the number of original 
trusicos. or trustees appointed under the power, 
it had come to an end when new trustees were 
appointed by the court in 1872, and that the 
fetter imposed by the settieinent on the exercise 
of that power <iid not apply to tlie new power 
given to tiic continuing trustee by the Convey- 
ancing and Law of Property Act, 1831, which 
enalhed him to 1111 up vacancies in a body of 
trustees not coming within the scope of the 
piover in the settlement. Cecil w Langdon.JA 
L, J., Oh. ; 28 Oh. i>. 1 j 51 L. T. 018 ; 33 
W. li 1—0. A. 

' — — Eetiring Trustee joining in Appoint- 
ment*]— -Senible, that if a trust deed contained a 
power" to appoint new trustees expressed in the 
same words as sub.-s, 1 of s. 31, without anything 
n.a>re, it would not be necessary that a retiring 
trustee should join in the appointment of his 
successor* In such a case the words “continuing 
trustee” would mean only a trustee who is to 
eoiit iiiuo to act In the trusts after the completion 
of- the appointment* TmtU \\ 

{supra, coi 553), and Koffk, re (infra), ap- 
proved, Opinion of Bacon, in rnmnyand 
liaHleg^ i/i re (infra), dissented tom* Coutm 
t0 Ptirmm, M n\ supra. 

, ’ A trustee who has made up his mind to reihre,. 


ST'O;: 

may be a “contmuing” trustee, until he has 
executed the deed ap^xjiuting new trustees. 
By a settlement in 18G7 (Lord Cranworth's Act 
having been passed in ISBO), it was declared that 
it should be lawful for “ the surviving or con- 
tinuing trustees,” in the event of any trustees 
declining to act, to discharge such trustees, am i 
to appoint any new trustees ; and it was provided 
that nothing should authorise the discharge of 
the only continuing trustees without the substi- 
tution of others. Of three original trustees, one 
having died, the other two by deed in 1871, after 
reciting that they themselves declined to act” 
and “desired to be dischajged,” and had “de- 
termined to appoint ” throe other persons to be 
trustees, “in exercise of the power for this pur- 
pose vested in them ” by the settlement, appointed 
the three persons “ to be trustees in the place of” 
themselves and the deceased trustee respec- 
tively : — Held, that the appointment was good, 
Trai'is v. Illingworth (2 Dr. & Sm. 314) not fol- 
lowed, Glenmij and Ilartley, In rc, 53 L. J., 
Ch. 417 ; 25 Oh. D. 611 ; 50 L, T. 70 ; 32 W. K, 
457. 

When a power of appointing new trustees 
authorises the continuing trustee or trustees to 
appoint a new trustee or "trustees in the place of 
a trustee or trustees becoming unwilling to act, 
an appointment by a sole continuing trustee, in 
the place of a trustee wlio desires to retire, is 
valid ; it is not necessary that the retiring trus- 
tee should join in making the appointment, 
Glioing and ilartley^ In rc (supra), commented on, 
Trmisy, Illingworth (supra) approved, and fol- 
lowed. Korru^ hire, AllenwHbTrU, 53 L. J., Ch. 
013 ; 27 Ch. D. 333 ; 51 L.T. 503 ; 32 W. B. 055, 

c. Appointment by tlie Com't, 

Statutes .] — Trustee Act, 1803, s. 25. Jiulicud 
Tnusteo Act, 1896,5. 1. 

i. In General, 

Colony-- Australia — Appointment by Master — 
Vesting Order.] — Sections 30 and 32 of 
16 Viet. (No. 10) authorise the supreme court 
to appoint a new trustee w’bere it is expedient 
to do so, and “either by tlie same or by any 
subsequent order,” to vest the trust property 
in the trustee so appointcel. it is competent to 
the court under these sections to refer the 
appointment to the master, and at the same 
time to make an order vesting the trust property 
in the trustee whom the master shall appoint. 
It is not necessary that in case of appointment 
by the master the court should make a 
subsequent vesting order. Plotn ley v. Iticha rdst 01 , 
U L, 6., P. 0. 18 ; [1894] A. C. 632 ; 11 E. 324 ; 
71 L.T. 377— P, C, 

Suit for Appointment of New Trustees.]— 
Although the proper course is to proceed iiialer 
the Trustee Act for the appointment of new 
trustees, a bill might be resorted to for the same 
purpose, legg v. Machrell, 4 L. T. 568. 

A suit for the removal of the trustee of a 
settlement, and the appointment of new trustees ; 
and for the payment of certain moneys com- 
prised in the settlement, and which laul been 
lent to the husband, to siicii new trustees out A 
a sum, money belonging to the husbaud 
which ’ had been paid into court imder^ the 
Trustee lielief Act ; and for geiierul admiuHtra- 
■tioa ot the trusts of the sottieraent — may be 
, sttstained, TIurqt y, Thor2f^ I K* & J* 
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beneficially interested, where one BUI 1 
disclaimed, and the On 

t appointment of belialr c 
of executing the fund to 
-iVm>d\. Siam, 8 Price, 613. haying 
money fund, vested in the tiai 

} to H. and his wife for 

tn the nriiicipal sum, Inqui 


How parties 

executor and trustee has 
other is dead, arc to obtain an 
new trustees for the purpose ( 

trusts of the will, i:", 

When the interest of a 
two trustees, was payable 
their lives, remainder, as 
to F. and his wife, and 
of appointing a nc’ 


to Notice 
Semble, it has never bee 
court on appointing nev 
inquire whether the old 


SS'of ofie o£ the P«f nyrus.ee«, 

the trustees had died field, that a 
aoDoint a new trustee by F. and his wife ’Wc- 
maintainabla, £>lthoagh there was 
that the other parties had refused to aPP°“\, 
m^er the power. FUdar^- Hoimrd,2 Dr. .v 

^^'S;e‘?opresentatives of a Burinving trustee who 
had concniTed with his co-trustee m a 
trust bv lending to the tenant foi lite un ins 
rrrmiis'=ioi‘v iiotc wcrc held entitled to file a bill 
for life, and the other 

cestuis que trust for replacing the timds, and 
Uio appointment of new trustees, with costs 
acrainsttho tenant for life, _or out ot the Uiiu . 
IhceimoiHl V. Waluford, 1 Beav.oib, o L. J., 

*"*iVhei'o the surviving trustee of a will devised 
the trust estate upon the same trusts on which 
he held -—Held, that the cestuis que trust \\tie 
Lititled to have new trustees appointed of the 

will. Ockledon v. Hccqj, I Fe br. .S. 


AcU ISoO ami lS5i?. 

e— No Administration to Sur- 
.■\Vhere a surviving trustee bus. 
y years, and no administ ranon 
" to him, and there is tliercfrue 
the court will apqEiint a now 
ion, under s, o 2 of the ^Iru^toe 
uf 'the Trustee Kxtensuai Acu 
-ase it is cx];>cdient to ap|H.)]nt 
it can nut be done witlmui tlm 
V- (luiuter, 27 L. 


Question in whom Legal , 

—Where the trustees vi a will 
there is a question as to the puit 
legal estate is vostetl. the Ci'urt w 
trustees, nutwithstaiuliiig that a^ iv. 
ai"M')oiiited in the sun, and coniiu 
Itcevca Y. yei'ilh\ 10 W . H. 

Trustee in Bankruptcy, j- 

ceedings in a baukruptey lin\e 
by a resolution of the c ret li tors, p; 
Bankruptcy Act, IblU. s. lid. a 
mmointed by the cre< liters Pi wn 
and effects ox the banJxriipt mis ti 
chancery has ]urisdieii>in. ^nno 
nths. to appoint ucW i 


Fending Sale under Settled, Asiatts Atn.,; 

— Pending the procetHlhigs ft>r innyaig n 
sale directed by au order maot uirlin i p ' j d 
Estates Act, one of Uw trustee.', 
conveying parties, ihen . hie . 

petition to be pre^euicd lor the appo. ... l,. , I I 
a new trustee in 

trustee. Seuit . v, Jo e 

W. ,U. lOvS. 

Objection that Separation Beed ¥oid. 

Upon a petitio!! to {ippoint ia;W ira-jM-s mi 4 , 
separation deed, on the deafn ol ihe -yi e, 
it was objected tlnir the dviA was 1 , -n o.up 
sequence oC iim father s /jwrelo ^ 

right to the custody ol hw clrdhcn. Ha. i.oMi 
declined dechling as to its vahuity. d‘b-app*nii,hd 
new trustees to protect the 
//MV, 26Beiv. 4thi; L. J., i h , a Jyi. 
(ij?.s.) 1ST s 7 W. lb 

Disclaimer of Trustee.] —Two irtisicf^s <4 
teal estates named in a will yliwlaimed. 
On a iictition by of a pemm enuikil to a 
pecunkry legacy cliargrd on iHo edaies,, t# 
aiinoint two persoiii? iiamihl lu the 


on the hearing it was referred to the 
appoint ‘new trustees; tho^ engmrd tnistto 
aSierwards agreeci to act t and, <:m 
tkewrfc that the trustee might be at hbeit^ to 
Amthd'his answer in this respect, so as to eimble 
m a m-hmdngt to wj that pwt of 
theX»b'the eourt refund to 
. thought the master was at hbeidy, on statemtut 
of mm 
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trustees in tiieir place, it was suggested that s. 32 
of Trustee Act, LSoO, autiiorised the court to 
appoint trustees in substitution for or in addition 
to existing trustees only, and that the heir of the 
testator had become the existing trustee Held, 
that the distinction was too narrow : and the 
court, upon atiklavits of the fitness of the pro- 
posed trustees, appointed them in substitution 
for the trustees who had disclaimed. Tyler'^s 
Trust. I/i re, 5 De G. & Sm. 56 ; 21 L. J., Cli. 
16 ; 15 Jiir. 1120. 

Application for the direction of the court as to 
the appointment of a third trustee in the room 
of a disclaiming trustee. The parties in whom 
the power of ap[)ointment was vested were in 
India ; they, SLip[)OSiug that only two trustees 
liad disclaimed, appointed two. It appeared that 
the tliird had also disclaimed. The petition was 
ordered to be amended by intituling it in the 
Trustee Act, 1850, and by introducing the above 
facts : the court would then appoint under the 
power in the Trustee Act. ITumpJtrifs Estate^ 
In re, 1 Jur. (x.s.) 921. 

Upon a petition for the appointment of new 
trustees by the court, it is not necessary that a 
disclaiming trustee who has never acted should 
disclaim by deed, but a disclaimer by his counsel 
at the bar is sutHcieiit. Forster v. Daioher, 1 
I)r.& Sm. 171 : 8 W. R. 646. 

M. and C. being trustees and executors under 
a will, C. simply renounces, and M. then dies, 
having left devisees in trust. A petition is pre- 
sented to a} )point newtrustees, and for a direction 
that such devisees might convey. C., by affidavit 
on the petition, disclaimed ; and on the doubt 
whether the devisees in trust of M. had the legal 
estate : — Held, that a vesting order would 
obviate the difficult}^ Shlmer s Trust, In re, 2 
W. 11. 130. 

Bemble, disclaimer in court on |,)etition not 
sufficient to divest an estate ; disclaimer should 
be bv deed or cjf record. Ellisons Trust, In re, 
2 Jur. (N.S.) 62. 

And semble, disclaimer by petition is no more 
than a parol disclaimer, and not like a dis- 
claimer by bill, as a bill is entered of record. JJ. 

Refusal to Act— Petition of Person having 
only a Contingent Inierest.]— Where estates 
were given to trustees, upon trust (after a trust 
for one for life, with remainder for his children) 
to convey to a person in the event of the death 
of the temant for life without issue, the court, 
under the 13 & 14 Viet. c. 60, appointed trustees 
in the place of original trustees who refused to act. 
Shepparls Trusts, In re, 4 De G. F, & J. 423 ; 

I N. IL 76 ; 32 L. J.. Ch. 23 ; 9 Jur. (N.S.) 59 ; 
7 L. T. 377 ; 11 W. R. 60. 

Administrator of Naturalised British 

Subject.] — Where three executors and trustees 
of the will of a naturalised British subject re- 
nounced probate, arul declined to act, the court, 
on the petition of the administrator, and of the 
persons who would, but for the fact of their 
being aliens, be co-lieirs at law. made an order, 
the crown not opposing, for the appointment of 
new trustees, and vesting tiie real estate in such 
new trustees, 3Iartimz^ In re^ 22 L. T. 403* 

■ -- — Voluntary Settlement not communicated 
to Sole Trustee— -Beath of Settlor.] — A settlor 
made a voluntary settlement of real' estate, but 
did not communicate the fact of the settlement 
to the sole trustee during his lifetime. After the 


settlor’s death the trustee ref use<l to undertake 
the trusts of the settlement. The settlement 
contained a covenant for further assurancey 
and a power to appoint new trustees ; — ■ 
Held, that this was a case in which the court 
would appoint new trustees. Jones \\ Junes., 31 
L. T. 535. 

Infant.] — Devise to an adult and infant trustee 
upon trust to sell. New trustee appointed in 
place of the infant under s. 32 of the Trustee 
Act, 1850, and vesting order granted in favour 
of the old and new trustees. Porters Trusts, 
In re. 25 L. J., Ch. 482 ; 2 Jur. (N.S.) 349 ; 4 
W. 1-1.417. 

The court will on petition appoint a new 
trustee in the room of an infant appointed 
trustee by the testator together with two other 
persons, and who has himself a beneftcial interest. 
Gart side's Estate, In re, 1 W. 11. 196. 

Where the court, with a view to carrying out 
the trusts of a testator's will, appoints a new 
trustee in the room of an infant trustee nominated 
by the testator himself, the appointment should 
be without prejudice to any application the 
infant to be restored to the trusteeship on his 
coming of age. Shrhiierduie, In re, 33 L. J.^ 
Ch. 474 ; 11 L. T. 106. 

Trustee out of Jurisdiction.] — Where one of 
two trustees was residing out of the jurisdiction 
of the court, the court refused to appoint another 
trustee in his stead under ss. 22 and 32 of the 13 

6 14 Viet. c. 60. Mals, In re, 21 L. J-, Gh. 875 j 
16 Jur. 608. 

A surviving trustee of a settlement of stock 
having died, his widow took out admin istratiou 
with the will annexed in Ireland. There was no 
representative in England. A petition was pre- 
sented for the appointment of new trustees, and 
for a vesting order, under the statute 13 cS; 14 
Viet. c. 60, but the order was refused. Frost's 
Trust, In re, 20 L. J., Ch. 112 ; 15 Jur, Obi. 

Order appointing trustees of a settlement, one 
one of the trustees" named in it residing perma- 
nently abroad, and the other having been 
wrongly described in the sottlemeiit. Irwin's 
Trust, In re, 9 L. B., Xr. 19. 

The court has power, under the Trustee Act, 
1850, s. 32. to appoint a new trustee in place of 
a trustee who is permanently residing abroad, 
without his consent. Blaneliard, In re (3 De G. F, 
A J. 131 ; 30 L. J., Ch. 516), distinguished. i?k/- 
noM's Settlement, In re, 41 L. J., Ch. 235 ; L, R. 

7 Ch. 223 ; 26 L. T, 176 ; 20 W. R. 345. 

Semble, that a power in a settlement to appoint 

a new trustee in the place of a trustee incapable 
to act applies to personal incapacity, and not to 
simple residence abroad, Tb. 

A new trustee appointed in the }.)lace of a 
trustee who had become bankrupt, had never 
surrendered, and had not been heard of for 
several years. Jienslut/v's Trusts, In re, L. R. 4 
Ch. 783 ; 17 W. R. 1035. 

Appointment under one petition in lunacy 
and chancery of new trustees, in the place of a 
person of unsound mind, not so found by in- 
quisition, and of a deceased trustee and a trustep 
resident abroad. Stewart, In re, 8 W. U. 297, 
425* And see EarkUon, In rc, 20 L. J., Gh, 614.. 

— — Vesting Order where one Trustee Abroad, j 
— -Where there are several trustee.s, one of whom 
is out of the jurisdiction, and a new trustee is 
appointed by the court in his place under the 
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^Pt in order vestin? the trust money to answer a legacy ; the fund was ; 

^the now and continuing trustees will, const ructi\x^u 

ch.33,i .5J». 

' one o£ several trustees of real estates The court wiU appoint trustees of a v 

inuin^'' trustees, the proper course is, not S' r\ i i*“ivV in*' wW loh 

for a'vesting order for that purpose, but Where a testator ^hac , . 

xler a] )poiuting a proper person to concur property to hib y,lL ioi litt. - ^ I'-fMotr-n 

•‘5;; #11 £i«c* "■ ’ 

3 one of several trustees is out of the her place a tiastL. Uie^olTiee'^d' au^ 
,ion, and a new trustee is appointed m duties mcidei t to ‘i 

e, the court will make an order vesting .Uootc, pi re, JIcAljunt Jhkuc, -1 tu. ^ 

in the continuiiitr trustees and the 30 u . ii* 


hlith^SsmitIl,SI)rQ^v,72; 3 ErpK ^ No existing 

T Ch. 2-^0 • 18 Jur. lU-17 : 3 W. E. jurisdiction under the iuiatee Aa, iboU. tu ap 
*’ • - » point a new trustee of a term ot which tup'e is 

10 of tlie 13 & 14 Viet. c. CO, the no subsistiug trustee. Ilazddlne, Li re, 16 Jur. 

lake an order vesting lands in a new 853. 

s V“LSf £II2w“fn‘“hi“'; — BMtl ot Im.t« to lifetteie of TooMW.; 

will, in consoinience oi; ^tae deiuu ai u..'. 
3 rtv comprised in a settlement con- testatrix's lifetime uf the solo iru.^tee naaiod :;a 
noney lent upon a mortgage of tdc will, and u: was not kHuv/ii^wiif.^w;t^ 

;stod in the two surviving trustees, of the testatrix :-~H mu. aim ^ ‘■‘V ‘d 

11 of consols staiuliug in their names, jurisdiction under t*ie li.a>u.*e At. / •;• 

ise two surviving trustees was a absence 01 tne noir. u> as 'po,n. .* ...-.a . - 

I the other was resident out of the make an order vesting :n -e... 

; and under a power in the settle- desceiided.^ ^ ' i- 

ersons were appointed new trustees 18 L. i, ib: 'V iu y''-. _ ^ , i ; , i 

CCS. Upon a petition by these two V ner <3 asole 1 pa.-tee . u y ... .-y- ^ 

Ejiiid by all the bencliciarics praying in the litoiane(»i liie u-t.n r .< .■ u yue. - 

r reappointing the new trustees as sented by tne aam’.ni'trati-:' yy: -yy . 

he .settlement, and vesting in them the executors and iir.auyuy y-' ya^uy' yyy.c 
•operty:— The court declined to re- will who aad diuu myng . u.. ....ayA ■ . 

new trustees, but under s. 3 of the two new triyyes yai ioini v-si 
1850, vested the lands subject to that s. 31 ui u.e t uin* yni'A* A‘*g . y i , u.u .. 

•e in the new trustees, and under apply, and that yiviviore i.;v '\V\j /I 

iame act vested the mortgage debt necessary. Amkvr J r.ns, /._ rv. L. 1. .d , 
t to call for a transfer of the consols The court, sitting ai lunacy, Uus power uudi.'i :•»» 
ce of sound mind rcsitlent out of 9 of the Tru-siee ENicnyi'm ;p.-: . U AAuyipi um! 
lion, 'and, it appearing that he was new trustees of the wiiI ui a denysed iUuauAr, 
iimlictioii, vested the Wrtgage debt where the tnisices appuinlid h\ ?m; Imytic nave 
it to call for a transfer of tiie died in his lifetime, fur lue purptwv »ji gcUmg 
tie new trustees. Ifi re. 58 lid of the Unids staiiiriirg in iy^iay uabr ciyL! A 

2 ; 39 Ch. U. 189 ; 59 L. T, 882-— the lunacy. Onie, Jn rr, 52 L J,, t fw ; Lt 

^ ' Ch, a 271 ; 411 L. T. 130 y 31 \V. il 8tli. 

er of the roUs has no jurisdiction When ali tlie trusters il realc-'iafc nuihc'd in a 
mstee acts to appoint, or to make will have predeceased tlie iistuforyicw inMces 
Ung the trust fund in, a new trustee may be appointed if ihe livirpi uie tvsiiiiur 
i of a trustee fouml a lunatic in before the eourh Smimiiraitt a' i/i yy 

id resitling there# Trusts, 4b JL. J., Ch. 176; U# ih II Kg. 2i»! ; 2»l L« i* 

4lq*lS6* 726; 19 WK Ih 3SK ^ 

A suit having been iiisf 1 1 ule* i h >r die |mr| wse 
dfriittees.]-*-'Theeo«rthas Inherent obtaining an order for 1 lie trandcr, yvlih tlm 
in a 'cause’ to- appoint trustees of a consent of all parties, ot a fund staiidlag in the 
ifi where no traste*^ were originally books of the ilawk of .Kiiglaiwl In the iiiime of am 

g the t&fcator. MuiMn t* Mnmt, incorporate U'a«ly, m’hich lii«l eeinwl toexiit, llie 
. . - court, having onlerwl the decree lo 1« lal it iikd 

C oi ’ ’i' 5Whkli‘ eonteined no in the matter ol the Tnislee Act, lMi\ a|i|»««al 
C mmi a sum of two irustces, imd eiiipowereti luid diriwim them 
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to transfer the fund. Hanovf^r {King") w Bank 
4if Bn, (j land, L. It. 8 Eq. 350 ; 21 L. T. 106. 

Contract for Sale — Old Trustee not Party.] — 
The court refused to appoint a new trustee on 
petition, where the object of the parties was to 
convey an estate to a purchaser, pursuant to a 
contract for sale, to which the old trustee ought 
to have been but was not a party. Lloyd, hi re, 
3 Jo. A: Lat. 255. 

Trustees de facto.] — Held, that this court has 
mo power, under the Trustee Act, 1850, to appoint 
trustees, where there are trustees de facto acting 
ns sticii. Uadi e if ft Trmfst, In re. 5 De G. &: Sm. 
^>7 ; 21 L. J., Oh. 109 ; 16 Jur. 98. 

Power in Settlement Insufficient— Incapable 
of Acting.] — Where a trustee, a bankrupt, had 
mot surrendered, and was proclaimed, the court 
refused to appoint a new trustee in his place 
under a power, in wliich were the words, refuse 
'Or become incapable to act.” Turner v. Maule, 
15 Jur. 761. 

New trustee appointed by the court wdiere the 
power to appoint new trustees only contained the 
words. “ die, or decline, or become incapable to 
act,” and where a trustee who had acted was 
anxious to retire. Armstrong's Settlement, In 
re, 5 W. R. 448. 

New trustee appointed by the court where the 
power to appoint new trustees only contained 
the words, “ shall die, or become incapable, or 
ii^e unwilling to act,” and where two trustees 
who had acted desired to be discharged from the 
trusts. Woody at el^ Settlement, In re, 5 W. R. 448. 

The words “unable to act,” do not apply to 
the case of a trustee going out of the jurisdic- 
tion. Harrison's Trust, In re, 22 L. J., Cb, 69 ; 

1 W. R. 58. 

Bv residence for twenty years in America, and 
•establishing himself in trade there, a trustee held 
to •• become incapable ” of acting in respect of 
leasehold property in England. 3Iesna7'd> v. 
Wolford, 1 Sm. k G. 426"; 1 Kq. R. 237 ; 22 
L. J., Oh. 1053 ; 17 Jur. 815 ; 1 \V. R. 448. 

In 1824 A. was appointed a trustee of lease- 
liolds. situate in Middlesex; and the deed by 
which he v/as appointed contained a power for 
,T3. to appoint a trustee in the place of A., if A. 
“should die, or decline, or become incapable to 
-net in the executionof the trusts aforesaid.” In 
1832 A. went to the United States of America, 
nnd had never since returned to this country, 
.and was now settled in trade at New York. B. 
had appointed a trustee in the place of A. with- 
out A.’s consent Held, that A, was “ incapable 
to act” as a trustee of the leaseholds in question, 
and the new trustee was declared to have been 
properly appointed. An order was made vesting 
the leaseholds in the new trustee. Ib. 

A settlement contained a power to appoint a 
3iew trustee in case any trustee should become 
inc'ioable of acting A trustee became of un- 
soufid mind. Upon petition, under the Trustee , 
Act, 13 ik 14 Viet. c. 60, the court made an order 
Cor appointing a new trustee, and empowering 
the coun'nuirig trustee to transfer the trust fund. 
Choper's Settlement, In re, 25 h. J., Gh. 685 ; 4 
W. Ik V29. 

A testator appointed A. (the tenant for life) 
•and B. trustees. The will contained no power 
to appoint new trustees. B. having disclaimed, 
A., under 23 24 Viet. c. 145, s. 27, appointed a 

^single trustee in his place : — Held, that the other I 
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cestuis qite trust were entitled to have a third 
trustee appointed, and that the statute did not 
take away the jurisdiction of the court to in- 
crease the original number of trustees. UAd-he- 
mar v. BeHrand, 35 Beav, 19. 

— — - Rectification of Beed.]— Where deed does 
not provide for appointment of new trustees, 
C!iurt will not add such a power. Sontlmell v. 
Ward, Tam. 314. 

Where a bill is filed seeking to rectify an 
instrument, and for the appointment of new 
trustees, the court, though it may not be able to 
rectify the instruraent, will grant relief so far as 
to appoint new trustees. Barber v. Barber, 
4 Drew. 666; 29 L. J., Ch. 49 ; 5 Jur. (x.s.) 
1197 ; 1 L. T. 21 ; 8 W. R. 16. 

Therefore, where a bill was filed to rectify a 
i settlement in a foreign form, and praying the 
appointment of new trustees, and the defendant 
demurred to the bill for wtint of equity, and for 
want of jurisdiction, the court overruled the 
demurrer, but without costs ; the plaintifi not: 
satisfying the court that he would be entitled. ^ 
at the hearing, to have the settlenmnt rectified. 
Ih, 

Effect of Conveyancing Act, 1881, s, 31.] 

— Sect. 31 of the Conveyancing Act, 1 881, havijig 
given a power to appoint new trustees in every 
case where a trust is subsisting, it is now im- 
proper to apply to the court for the appointment 
of new trustees under the Trustee Act, 1850, 
s. 32, unless there is some reason to make it 
“difficult, inexpedient, or impracticable to ap- 
point them without the assistance of the court” 
other than the mere ahsence of a power to do-so 
in the instrument creating the trust. Gibbon's 
Trusts, In rc, 45 L. T. 756 ; bO W. R. 2S7, 

Donee of Power willing to Appoint.] — Where 
, under a subsisting power of appointment the 
donee of the power is able and willing to appoint 
new trustees under s. 31 of the Conveyancing 
Act, 1881, the court has no jurisdiction to 
make an appointment under the trustee acts. 
Ulgglnbof tom's Trusts, In re. 62 L. J,, Ch. 74 ; 
[1892] 3 Gh, 132 ; 3 R. 23 ; 67 L. T. 190. 

The court has not jurisdiction, under the 
Trustee Act, 1850, to take away the power of 
appointing new trustees from the donee of the 
power, where the donee is capable of exercising, 
and willing to exercise, the power, although such 
donee may have disclosed an intention or desire 
to exercise his power corruptlv. Ilodsons Settle- 
ment, In re, 9 Hare, 118 ; 20 "L. J., Ch. 551 ; 15 
Jur. 552. 

Lunatic— Consent to Appointment by Commit- 
tee.] — A will contained a power of appointment 
of new trustees exercisable with the consent of 
the tenant for life. The trustees having died, 
the tenant for life, who had been found lunatic, 
presented a petition in lunacy and chancery by 
the committee of her estate as next friend for 
the appointment of new trustees Held, that 
there was no jurisdiction in lunacy to appoint 
' new trustees, and that the only proper applica- 
tion in lunacy was to ask for an order authorising 
the committee to consent on behalf of the 
lunatic to an appointment of trustees under Die 
power, (rarrod. In re, 55 D. J., Ch. 31 1 : 31 
Ch. D. 164 ; 54 L. T. 291 ; 34 AV. R. 157— 
O.A.' ■' 

The court has power, notwithstanding s. 137, 

19 
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Denial of Ltinacy---Jiirisdictioii.j---The 

court ^Yill not, oil a petition under the Trustee 
Act, 1850, remove a trustee against his wibIi. 
Where the ground for a petition for the appoint- 
ment of a new trustee is the alleged insanity ot 
a trustee, and the insanity is denied by him, 
the court will not try the <piestiou whether the 
trustee is of sound mind, nor will it (under s, 52) 
direct a commission in the nature of a writ de 
lunatico inquirendo to issue concerning such 
person, the proper mode of establishing tin,* 
lunacy, in such a case being on a |iefeitiou in 
lunacy 'or in an action in the high court ^ to 
remoTC the trustee. ‘/v, 5i b* i.45*~-- 


hi. Umki* the TtmhH- Aeu prU r /c 

Construction of Act,}— Cons ? of ii 
Qeo. 4 it 1 Will 4, c. s. 22. fikmmyk, In n\ 
2 Jur, 1^87. 

A trustee and exicntor was m4 wbliin tliv 1 1 
Oeo. 4 & i Will 4, e. hil s. 22. Ciark^^ v, 

Hay& J. 424. 

donoral Enle.]— The court wouki not appoftifc 
new trustees under the II Oeo. I& I WdlL cJidt 

22, CKcx‘pt in a plain case, or whero there liml 
l^eeii a recent creation o! triwl i«id the court 
had Jiinadiction hy mmmi oC dwaWllly*, or 
like. The insecure nature of tlic prowrly wi» 
no 'ground for the iiiterfereciec of fclie ©oiirt 
Il 7 i Hkp f . Fkkhmrm\ LL & I. Sttgil, 28 * 

The court had no powtr Id ftw 

trustees iiEcItr the 14 Q'Wi 4 t I Wm 4j,, o*. iV| 
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16 & 17 Viot. c. 70, to make an order for the 
appointment of new trustees, where the^powerot 
appointment was vested in a tenant for hte, a 
lunatic, but it declined to do so in the absence ot 
the committee of the lunatic. ParMsov Ftirlierj 
Trust Tu r(\ B2 Beav. 580 ; 9 Jur. (N.S.) 998 ; 

8 L. T. 378 ; 11 5V. R. 655. 

A power for the appointment of new trustees 
contained in a settlement became vested in a 
person who had been found lunatic by inquisi- 
tion. The committee of the person and estate 
petitioned, under the 16 & 17 Viet. c. 70, for 
leave to exercise the power for him, and the same 
was ordered. B owning Li rr, 3 De T. oobj, 
28 L. J., Ch. 618 ; 5 Jur. (K.s.) 348 ; 7 W. R. 313. 

When the person having power to appoint a 
new trustee is a lunatic, found so by inquisition, 
an order appoiriting a new^ trustee may be made 
in chancery under the Trustee Act, 1850, s, 32. 
Sjjarnrw, In re, L. K. 5 Ch. 662 ; 18 W. 14. 

1185. ^ ^ 

Order made under the Trustee Act, 1850, ap- 
pointing a new trustee, and vesting tlie^ trust 
premises in him jointly Avith the continuing 
trustees, in a case where one of three trustees 
was lunatic, and though the will contained a 
power to appoint new trustees. Davis, In re, 
B Mac. & G. 278. . ^ ^ 

Propertv was left b}’' will to trustees in trust 
for a person for her life, with remainder as 
therein mentioned. In the clause providing for 
the appointment of the trustees the power of 
appointment was vested solely in the tenant foi 
life during her life. The tenant for life having 
become lunatic, and one of the trustees of the 
will having died, the court on the petition of the 
surviving trustee for the time being and the 
committee of the lunatic’s estate, appointed a 
new trustee in the stead of the trustee who had 
died. Ileaplry, lure, 18 Wl R. 1070. 

The court of chancery will not take upon 
itself to inquire into the fact whether a lunatic 
is a trustee within the meaning of the Trustee 
Act, 1850 ; there must be a reference to the 
master to make that inquiry, according to the 
former practice. Eamshay, In re, 15 Jur. 96. 


capable of transacting business^ (though 
otlWwise of urisoiiiid mind) is within s. 412 .A 
the Trustee Act, 1850. PkelpI ^’ElementlrH^r^. 
In re, 55 L. J., CIi. 465 j 31 Ch. D. 3.1* ; o4 L. 1.. 

480-^C. A. . r 1 

A paralytic deprived of the power of si>eeeh,, 
and unable to read or write or attend to busiue^-n 
but apparently not siiifering from niiy mentai 
disease, is not a person of imsound mind waiim. 
the Trustee Act, 1850. Farher, In rr, b. y*;- 
Ch. 756 ; 39 Ch. IJ. 187 ; 58 L. I. ^.>6 ; 3< n • h- 

A person is of “unsound mind wiUiin ^-1'- 
meaning of the Trustee Act, 1850, whore trom 
permanent incapacity of mind he is inca.pable ot 
managing his affairs, though his state cJ muid is 
not such that he would be foumi^ iiimiim on 
inquisition. Phelps' Sethenient leasts, hi re 
(supra), not followed. Marthis Trusts. In re., 
56 L. J., Ch. 695 ; 34 Ch. D. 638 ; Jit L. T. 211 ; 
35AV. R. 524— C.A. 

Ill an action in the chancery division, tne 
court gave a judgment removing a trustee of 
unsound mind, ‘and appointing a new r rust coin 
his place, but declined to make an order under 
s. 34 of the Trustee Act, 1850, vesting the estate 
ill the new trustee, considering that it ought to- 
be applied for in lunacy. Tiie lords jusnees. 
sitting in lunacy made the vesting order. Ih. 

The court has jurisdiction, under s. 32 of the 
Trustee Act, 1850, to appoint a new trustee in 
the place of a trustee who has become iucapabkv 
as, for instance, through age and inlirmiiy, ot 
acting in tlie trusts. Lemanns Trusts, In n\ o2 
L J.^.' Ch. 560 ; 22 Cli. D. 633 ; 48 L. I. 389 p 
3iAV;R. 520. ^ ^ ,, 

A "will contained a power bu* the iru'Jtces. or 
the survivors of them, to api)ohu n new u-u.-rou in 
the place of any trustee who should b'/ “uieaji- 
ableto act.” One of the surviving Ine 

testator’s widow, having beemnt, iltreugli age and 
iiifirDiit3q incapable of acting in bit trusts. or>.a 
concurring ni tlie appoiiitnicnt ol a new tra''’P.M , 
or in a transfer of the trust cstaitg the ceurt 
appointed a new irnstee in her place and made 
a vesting onler. Jh. 

Where a Tru-^rce, fruia id iieahin %v;m tin ‘qual 
to the exeadion of signing the imcessiry pJipeiM 
for effecting a transfer into court of a stnn ot 
stock, the court appointii! new t rus! ees oC «neli 
sum of stock, tlicy undertaking, wdhiii a giveu 
time, to transfer suck sum of Slock into the uame, 
and with the priuty, of the aceoioitiint gmiera! 
of this court, pursiWit to the pfovisioriM J the 
Trustee EedieC Afrt. irnfomn's Trusts, ht re, 
Briiome, In re, 3 S, 11 39- 
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unless a case of disability in the [)resent trustees 
was established. Peanofuther, In re, 2 Dr. & 
War. 292. llarte v. Ff re mail (lord^^ /&., 202. 

The court would not appoint a new trustee 
under s. 22 of Idic 1 1 Geo. 4 &; 1 Will. 4, c. 60, 
where no bill had been hied, and there was no 
power to do so in the instrument creating the 
trust, unless a disability existed such as w^as 
pointed out by the previous sections of the act, 
vlx. infancjn lunacy, kc. Fitzgerald^ Fx jparte, 
LI. ifc G-. t. Sugtl. 20, 

Before the court had jurisdiction under s. 22, 
there must have been a case where the party 
might appl,y hy petition, under the former 
sections of the act. //>., 21. S. P., llninlde, Ex 
gyarte^ 4 L. J., Ch. 21. 

Death of Trustee.] — Leasehold, as well as free- 
hold, charity estates were within s. 23 of 11 Geo. 4 
k 1 Will. 4, c. 60, where all the trustees were dead ; 
and a dii-ection would be made under that section 
for the appointment of new trustees ; and that a 
proper person be appointed to convey and assign 
the estates accordingly. St. Antholiyi Trust 
Estates^ In re, 7 L. J.,'"Ch. 269. 

The court made the usual order of reference to 
the master to appoint new trustees of the will, 
under the 11 Geo. 4 & 1 Will. 4, c. 60, s. 22, the 
devise to the trustees being to them and the sur- 
vivors of them, and the heirs and assigns of such 
survivor ; and it appearing that the trustees 
named w’ere both dead, that they had never 
acted, but had never declined, nor were ever 
called upon to act, and the heir-at-law of the sur- 
vivor was resident in Canada. Zegg, In re, 1 Ir. 
Eq. R. 374. 

The court refused to appoint new trustees, 
under the 11 Geo. 4 &; 1 Will. 4, c. 60, in the room 
of trustees who had died, whore the trust pro- 
perty consisted both of stock and real estate, no 
administration having been taken out to the sur- 
vivor of the said trustees (who died intestate), 
and his heir-at-law being out of the jurisdiction. 
Andemoyi, In re, LI. k G. t. Sugd. 27. 

It was not intended by ss. 9 and 10 to supply 
the want of a personal representative of a trustee 
of a chattel interest, or stock. Ib. 

Where the sole trustee in a will, to whom a 
term was demised, died in the testator’s lifetime, 
the court referi’e(l it to the master to appoint a 
new trustee, and to approve of a like demise. 
Demy v. Peace, Tam. 78. 

Refusal to Act.] — The mere refusal of the 
trustee to act in the trusts would not bring the ca.se 
within the 11 Geo. 4 & 1 Will. 4, c. 60. Ilarl 
ford, In re, 1 Con. k L. 394 ; 2 Dr. & War. 
292. ^ 

This court would not appoint a new trustee, 
under the 11 Geo. 4 k 1 Will. 4, c. 60. s. 22, instead 
of a person who appeared never to have accepted 
the trust and refused to act. Jlitohell v. Nixon, 

1 Ir. Eq. E. 155, 

The court would not appoint a new trustee, under 
the 11 Geo. 4 1 Will. 4, c. 60, s. 22, where the 

old trustee had acted and was within the juris- 
diction, but refused to act any longei*. Ilossford, 
In re, 1 Jones, 550. 

The court would not appoint a new trustee, 
under the 11 Geo. 4 & 1 Will. 4, c, 60, s. 22, in- 
the place of a person, who though named as 
trustee, had never accepted the trust Qulrdm, 
M.re, 1 Jones, 549.' S. E., Clark, In Te,% Jur., 
7S7. ' 

A trustee of chattels real and of stockj having 
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acted in the trusts, died, and appointed executors 
resident within the jurisdiction, who proved his 
will, but never acted and refused to act in the 
trusts, which were still continuing Held, that 
the court had jurisdiction to appoint new trustees 
under the 11 Geo. 4 k 1 Will 4, c. 60, s. 22. 
yiwley V. Smiths, 3 Ir. Eq. R. 497; Longf. & T. 
241.' 

The original trustee having committed a 
breach of trust, the court appointed new trustees, 
the executors of the old trustee undertaking to 
replace the trust fund. Ib. 

Where the executor of the survivor of three 
trustees declined to prove his will : — Held, that 
the case was within the stat. 11 Geo. 4 & 1 Will, 
4, c. 60; and, upon the usual reference, new 
trustees were appointed. Idaggar, Ex ggarte, 1 
Beav. 98. 

An estate was devised to A., subject to a 
charge of 5,0001, payable to the executors in a 
suit to which A. was a party ; the estate w'as 
sold, and all proper parties were ordered to join 
in the conveyance. A., refusing to execute the 
deed, was declared a trustee for the purchaser, 
under the 11 Geo. 4 & 1 Will. 4, c. 60, and another 
person was directed to convey in his stead, 

' Robbmyyi v. Wood, 5 Beav. 246 . 

One of three trustees under a will had dis- 
claimed, and another had become lunatic : — 
Held, upon the petition of the sole acting trustee 
and the cestui que trust, in the matter of the 
lunacy, that the court had no jurisdiction to 
appoint a new trustee in the place of the dis- 
claiming trustee ; but the court appointed two 
persons trustees in the place of the lunatic. 
Smith, In re, 17 L. J., C4i. 415. 

A person was named as a trustee in a marriage 
settlement of the year 1821, but did not execute 
or act in the trusts of it. After the death of his. 
CO- trustee, he, in 1844, refused to act in the 
trusts. The court, upon the petition of the 
tenant for life, under the 11 Geo. 4 & 1 Will. 4, 
c. 60, s. 22, refused to appoint a new trustee in 
his place. After such a lapse of time, it must, 
in a petition matter, be presumed that the trustee 
accepted the trust. Uniache, In re, 1 Jo. & 
Lat. 1, 

The stat. 11 Geo. 4 k 1 Will. 4, c. 60, was not 
intended to sanction a trustee resigning his trust ■ 
rather than do an act which he deemed improper. 
A trustee in a marriage settlement refused to join 
in lending the trust moneys, because he disap- 
proved of the security. The wife pmrsaant to a. 
power for the purpose removed him, and ap- 
pointed a new trustee in his place ; and the 
husband and wife then presented a petition 
under the act to compel the old trustee to 
transfer the funds to the new trustee. The 
court refused the application. PejygyerY.TnGlieu,. 
2 Jo. k Lat, 95 ; 7 Ir. Iq. E. 572. 

By marriage settlement a judgment was vested' 
in trustees ; and it was declared, that if the wife 
should, with the consent uf her husband, think 
it advisable to caE in the sum secured thereby, 
the trustees were to permit her to use her dis- 
cretion as to the re-investment of same. One 
trustee died ; the other was- out of the jurisdic- 
tion. The wife, with the consent of her husband, 
caEecl xn the money, and she and her iuiBband 
assigned the judgment to a third person, wluj 
advanced the money ; but the surviving trustee 
refused to execute the aswsignmont, and desired 
to be discharged from the trusts. The court, 
thinking that the real object of the was 

not to continue the money in settlement, but, 
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under colour of the power, to get It out of settle- 
ment, refused to appoint new trustees. Moloni/, 
In VT-, 2 Jo. & Lftt. 301. 1 

Where a trustee, -who did not labour under anj 
disability, declined to act, an 

tinu for a new trustee wasgrante.1, although some 

of the costnis que trust were 

being small. PUM v. Smith, 8 Ii. Eq. E. 

523. 


Trustees out of the Jurisdiction.] - The 
court appointed new trustees under 11 OrW. 

4 & 1 Will. 1, c. 6(1, s. 22, where the trustee 
were out of the jurisdiction, and declined to act, 
.altliough the deed creating the trus s contemecl 
no power to appoint new trustees, Mayo i), 
In rtu LI- & Gr. t. Plunk. 118, 126. ^ 

In every case in which a petition for convey - 
ance could ha presented ""‘ier a previous section 
the court had power, under s. 22, to appoint 

new trustee?. p 

Three trustees, two of whom were creditors or 
A ioined in making promissory notes tor secur- 
in^T to the other creditors of A. a composition on 
thS respective debts, and took a conveyance and 
assio-nnieiit of the real and personal estate ot A. 
upon trust, after paying the costs and charges 
to indemnify the three trustees in respect of the 
promissory notes, and then to pay the t 
trustees, who were creditors, a like composition 
on their respective debts, and to pay rtie surplus 
to ^ After two of the trustees had received 
part of the personal estate of A., and had paid 
Ihe promissory notes to a larger amount than 
thev had received, the other trustee^ (who was 
one" of the creditors) went out of the 
. of the court. There was no power in the deeii 
to appoint new trustees -Held, on the 
.of the two trustees, that the trustee out of the 
iiirisdiction -was a trustee withiiitheact ll ueo. 4 
i I Will 4, c. 60. for the petitioners and himselt, 
and the court, without directing a hill to be ti.ed, 
apiioiiited another trustee in his stead. Myt^ey, 
In )u\ 3 Hare, 614. ^ A 

Where a rent-charge was, by indenture ot 
1G:U Granted to trustees for charitable uses, the 
last kTrvivor being unknown, the court, under 
11 Geo. 4 1 Will. 4, c, 60, s. 23, on the petition 

of parties who lunl administered the rent-cha’-ge 
until it ceased to be paid, appointed new trustees, 
and a party to convey the rent-charge to them. 
JS'iijhfhhjale's Charity, In re, 3 Hare, 336 ; 8 Jur. 

The court would not direct the appointment 
of a trustee to convey, in the room of a trustee 
who was abroad, without a reference to the 
master, although there might be affidavits of the 
absence of the trustee. Inquiry also directed 
wlv'ther the absent party was a timstee, although 
appointed such l>y the tluchy eomt Lan- 
caster. Fazrhrrly v. miUIrand, 7 Jur. H23. 

One of two trustees absconded : the other 
w^as ordered to tran.sfer the fuml into his own 
name, and that of another appointed. MnemUy 
' Bniety, In m, I Bim. k S. 82. ■ ^ , 

■-j, Semble, that neither bankruptcy nor occasional 
/'’ne^MenoB abroad ' disqualihed a t^tamontary 
' irepitce to whom the testator had nncondition**: 

large pemonal discretion m the 
Mminl&tratioii of the trusts* together with power 
, to apboiat a fecelver of the rents of the tpst 

Potm 


in the room of a trustee resident out of tlie juris- 

diction, where the trust IrXnl 

of government .stock in rhe bank of lieland. 

Chmiihei-n. hi re. 3 Hr. & AV ar. 4!>(. 

A testator, who gave a legacy tor ciiautable 
nurposos to be executed in a foreign countrj, 
Umed as one of the trustees of tlio charit.v an 
Xei created by act of parliament, dcs.-nUng 
him by his office, ami not by hi.s name J c 
act of ‘ parliament having been repcalcl, and . 
office abolished, the court reterrc.l ^ y'j 
master to approve of a proper pcrscin to be a 
truSee in his stead. An.-Gen. v. Stephe,., .1 

^*C)ne^o? the three trustees, dismissed under an 

act of parliament, being gone abniad, and 

released, there being no provision tui rlic i ban c 
trustees, upon a bill, it was referre.l to the ina>tu 
to appoint a new trustee. Bnehanan v. J/autiUoii. 

” The residence of a party interested in trust 
funds being out of the jurisiliction (toes not 
authorise the court to appoint nev 
without notice being given ‘ 

Hardman, Ex jmrtc, Molyneux, In re, 3 Mom. 
IX & D. 559. 


Power to Appoint in Settlement, j— Testator 
directed a new trustee to be appointed it either 
dioulddie or become incapable ot acting ; one 
abscomled, charged with forgery ; but was mn 
outlawed; referred to tlie niasuu' hi appomt a 
new trustee. Millard v. Eyre, ^ > c^. . - - _ 

Where a deeJ deciarin,g trusts eciitana'd^^a 
power to appoint new trustees 
desire to be di,scharged. or refii'^ai to ue. hI^hu. 
tru.<tees, and the trustee went to Anu-nca. and 
his residence could not^ be 
that a new trustee murnr be appMUitta, . 
s 22 ofllG-eo. 4 cV 1 Will 4. c. 60, on petU-ioh. 
Ledirieh, In r,, d Ir. Eq. }l. 561. 

Although taking up Ins pt-rmanent le-.denn* 
abroa<Lina case where there wa- a power A 
appoint a new trustee in place oi *me going lo 
r.Wde abroad, di<l not ipso tactodepnveya irnsf--. 
of bis office, vet it wa< such a dis-pmahcat um jw 
entltie.l the ce.stui o.ue trust tu 
trustee appointed in Ins |.4ac»''. 

Aldermyn, 8 Hare. 161. . r , 

The act 11 Geo. 4 I Will du uA; 

apnly to a case where the event upon % hieh the 
appointment of new trustees was hae been 

provided for bv the settlemeuu Efjfan, in re. 

I Coil & L. 395. Aik! see Ih ., 396». m 

The court might apprnot new es iiiKh?r 1 1 
Geo, 4 & 1 Will 4, c. 6b. s. 22, alfimugh the 
instrument creating tlie p.nvrr : 

to appoint new triisteis. i/t l 

Sim.b.52: 8 L. J., Ch. :W7 : 3 .h.r, (iT: . N. 
F,Ml. In re. 2 Ph. 2.SI : Id 1.. .I- ib. 41).'. 
And see Mnndin v. Mlih^<, 14 «Jiu\ .htSft 

Lunatic Trustee.]— The vlee-diaoeidiof* Iniil no 
authority to make an order oi ridefi'iiee. uinlei 
the n 0eo. 4 1 Will 4, e. Oil wiMi rospoA to a 

hinatlc trastee. Hiwrrary* In rr, I wyl » 

Cf 31 ' 

The vice-clianeellor' had no Jurislieiifbh itfiiler 

II Oeo, 4 & i Will 4, e, €0, in mmn cif Immtm 
trustees or inortgmgCMts, Iwyond dla»etlfig too 
reference to the roaster in the first itiswnct*. 
jhmL, 5 Him, 332 ; 3 L. *h, Gh. Mik ' 

Where a trustee was of uiisoancl inimi Initriot 
found a lunatic, a referewtx nticter II Gea I & I 
Will 4, c. 60, to appoint » um trwte#* cotthi m 
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made only bj the lord ehancellor. 2hiint^ In 
12 L. J., Ch/9:). 

On a petition under the ;ict 11 Geo. 4- & 1 
Will. 4. c. (iO, the court never interfered in the 
administration of the trusts, but merel}" sub- 
stituted a trustee in the place of the lunatic. 
Ward. In. ?vn 2 Mac. &; G. 73. 

New trustees appointed on petition, under the 
act 11 Geo. 4 & 1 Will. 4, c. 60, in the stead of a 
lunatic, not found such % inquisition, to whom, 
together with two other {jeivons since deceased, a 
sum of money charged by will upon real estates 
in the West iialies, and another sum secured by 
a bond, had been assigned by a deed, dated 1802, 
upon certain timsts. A person at the same time 
appointed to assign the sums of money to the new 
trustees. Welch ^ In re, 3 Myl. k Cr. 292 ; 7 L. J., 
Ch. 169. 

When it did not appear that the old trustee, 
though incapable of managing his affairs, was a 
lunatic, the court would not appoint a new 
trustee, under s. 22 of the 11 Geo. 4 ic 1 Will. 4, 
c. 60. Wakeford, In re, 1 Jo. k Lat. 2. 

Upon a reference made on a petition for the 
appointment of a ne^v trustee in the place of an 
original trustee, who had left this couiitiy, the 
master found that another of the original 
trustees had become lunatic. An order was 
afterwards made for the transfer of the trust 
funds by the committee, without a second 
reference in the matter of the lunatic umler the 
11 Geo. 4 &; 1 Will. 4, c. 60. Buckle., In re., 15 
L. J., Ch. 289. 

One of the trustees under a will had disclaimed 
and another had become a lunatic : — Held, upon 
the petition of the sole acting trustee and the 
ceatiiis que trust in the matter of the lunacy, 
that the court had no jurisdiction to appoint a 
new trustee in the place of the disclaiming 
trustee ; but the court appointed two persons 
trustees in the place of the lunatic. Smith, In 
re, 17 L, J., Ch. 415. 

iv. ajyjnn nted Sew Tru.Iee.s\ 

General Principle,] — The rules adopted by the 
court in appointing new trustees are, hrst, the 
court will have regard to the wishes of the person 
by whom tlie trust has been created, if expressed 
in the instrument creating the trust, or clearly to 
be collected from it ; secondl}", the court will 
not appoint a person to be a trustee with a view 
to the interests of some, and in opposition to that 
of others of the cestuis que trust ; thirdly, the 
court will have reganl to the question whether 
the ap})ointmcnt of a proposed pei’son will pro- 
mote or impede the execution of the trust. 
TenijH\st, In re. 35 L. J., Ch. 632 ; L, R. 1 Ch. 
485 ; 12 Jur. (JS'.S.) 539 : 14 L. T. 688 ; 14 W. R. 
850. 

A trust deed between father and son contained 
a. power for the appointment of new trustees ; 
this power was given, in the first instance, to tlic 
father and. son during their joint lives, and after 
the death of either of them to the survivor. A 
suit was instituted after the death of tlie son by 
the father against the representative of the 
trustee for a conveyance of the legal estate in 
the trust premises to new trustees nominated by 
the father. A reference having been made to 
the master to appoint a proper person to be 
trustee, he instituted an inquiry as to the rela- 
tive fitness of the per-^ons proposed by tlie .father 
and the party representing the interest of the 
son, and reported against the nominee of the 


father : — Held, upon exceptions to this report, 
that the right of nomination rested with the 
father, and that the master ought to have selected 
his nominee, except he was objectionable. 
Kennedy v, Turnley, Dr. 415 ; 6 Ir. Eq. R. 399. 

Principles upon w’hich the court acts in the 
appointment of trustees in such cases. Ik. 

Interested Parties.— Beneficiaries. ]— Gn a peti- 
tion for the appointment of a new trustee of a 
will in substitution for one who had died, the 
court (declining to lay down any hard-and-fast 
rule that under no circumstances will a cestui 
que trust and one of the donees of a power to 
appoint new trustees be appointed as trustee) 
directed the appointment as trustee of one of 
several persons beneficially interested in the 
estate of the testator, who had nominated as 
trustees of his will persons to whom he had given 
beneficial interests, and on their death or retire- 
ment had empowered the persons beneficially 
entitled for the time being “ to appoint one or ; 
more persons to supply the vacancy,"’ Tempest 

V. amoyu {Lord), oS L. T. 221 ; 1)2 J. P. 532. 

Where the trusts of a settlement were of a com- 
plicated nature, and no stranger could be found 
willing to accept the office of trustee, the court, 
departing from its usual practice, appointed as 
trustees two of the parties beneficially interested. 

Settlement, In re, 10 L. T. 642. 

Where the trusts are onerous, and other per- 
sons cannot be found to undertake them, the 
court will appoint one of the cestuis que trust h> 
be trustee. Clntton, Kx parte, 17 Jur. 988. 

Under special circumstances, the court will 
appoint one of the cestuis que trust us trustee of 
an estate. Conyheare' s Settlement, K.c parte, 1 

W. R. 458. 

Cestuis que trust residing out of the jurisdic- 
tion of the court appointed trustees of real estate 
under peculiar circumstances. C until is Trust, In . 

Ir. R. 5 Eq. 429. 

The original trustees of a will ])eing dead, a. 
petition was presented for the appointment ot 
new trustees, and for a vesting order. The per- 
sons proposed to be ap[)ointed were both bene- 
ficially interested under the will, but it was. 
found impossible to obtain the services of imle- 
peiident persons. All the beneficiaries, except, 
one who was abroad, were co-petitioners, and 
were desirous that the persons proposed ns 
trustees should be appointed. The court made 
the order, subject to an undertaking by the new 
trustees that if either became sole trustee he 
would use every endeavour to obtain the appoint- 
ment of a co-trustee ; and dispensed with service 
on the absent beneficiary. Ltykthody's Trnd.s, 
In re, 52 L. T. 40 ; 33 W. R. 45i 

Bemainderman.]— The court refused to 

appoint as trustee the remainderman entitle 1 on 
the death of an infant tenant in tail in possession, 
the powers being very wide. Paine's Trusts, In 
re, 54 U. J., Ch. 735 ; 28 Gh. D. 725 ; 52 L. T. 
323 ; 33 W. R.564. 

. — - Hear’ Eelative of Beneficiaries.] — The 
master of the rolls will not appoint a near 
relative of the cestuis que trust a trustee, unless 
he finds it absolutely impossible to get some one 
unconneeted w,ith the family to undertake tlui 
office. Wilding Bolder, 22 Beav. 222. 

— Husband of Beneficiary.]— Where it was 
not possible to get another person, the court, 
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with the consent of a ladj" who was interested 
undijr a will for her separate use, appointed her 
husband one of two new trustees of the will, the 
order containing a direction that if he "became 
sole trustee there should be a new trustee 
appointed. Parrott, In 30 W. R. 97. 

The husband of a cestui qiie trust being ap- 
pointed a trustee by the court, was required to 
undertake to apply for the appointment of an 
additional trustee as soon as he became a sole 
trustee. Ilattatt, In re, 21 L. T. 781; IS W, R. 416. 

Feme Sole.] — The court declined making 

an order allowing a feme sole to propose herself 
to be trustee, on the ground that, on her marriage, 
her husband might interfere with the trust. 
Prooli V, Prooli, 1 Beav. 531. 

An unmarried lady of education and position, 
and having independent means, was appointed a 
co-trustee of a will. Cam. 2 )heWs TmsU, In re, 
31 Beav. 17G ; 31 L. J., Ch. 821 ; 8 Jur. (K.s.) 
1199: 10 "W. R. G-10. 

The court ap)pointed an unmarried lady, aged 
twenty-seven, who was a relation of the cestuis 
que trust under a will, to be a trustee, there 
being a difficulty in finding any other suitable 
person to accept the office. Perliley, In re, 
PerUey v. Perliley, 43 L. J., Ch. 703 ; L. R. 9 
Ch. 720 ; 31 L. T, 365. 

Part of a testator’s estate consisted of shares 
upon which there was .an unlimited liability. 
Upon a petition to appoint a new trustee, an 
order was made that one of the continuing 
trustees, in whose name the shares stood, should 
sell them, and invest the proceeds in the names 
of himself and the other trustees. Ih, 

Solicitor Trustee appointing Son.] — On the 
retirement of one of two trustees of a will, the 
continuing trustee, who was the solicitor to the 
trustees, appointed his son, who wms his partner 
in his business, to be a new trustee. The trusts 
of tlie will were being administered by the 
■court : — Held, that, without any reference to 
the personal fitness of the son, by reason of his 
position the appointment was one which the 
court ought not to appi’ove, though it would not 
have been invalid if the court had not been 
administering the trusts. Abrr/.v, In re, Allen v. 
Kvrrh, 53 L. J., Ch. 913; 27 Ch. D. 333 ; 51 
L, T. 593 ; 32 \V. R. 905. 

Persons out of the Jurisdiction — Bene- 
jSoianes all out of Jurisdiction,] — Where iili 
the cestuis que trust are resident out of the 
juris<HcTion, the c^nirt will appoint new trirstees 
resident out of the jurisdiction. LMlard, In re, 
49 L. J., Ch. 373 ; 14 Ch. I). 310 ; 42 L. T. 621 : 
28 W. R 574, 

Consols stotKl settled upon a trust for a 
marrierl woman for life to her separate use, \ 


a power of sale exercisable with the consent 
of the equitable tenant for life, and a. power of 
appointing new’ trustees exercisable by the sur- 
viving or continuing trustee, or the heirs or 
assigns of the last surviving or continuing trustee, 
fn 1874, w'hen both the original trustees of the 
settlement were dead, tlie executrix of the last 
surviving trustee, erroneoush’ believing herself 
empow’cred in that behalf, purported to appoint 
two persons resident in Canada to be trustees of 
the settlement. These two persons, believing 
themselves to bo duly appointed, had acted ^ as 
trustees since 1874, and had employed an English 
agent to receive tlie rents of the farms, paying 
him a commission for so doing. The heir of the 
last surviving trustee could not be found, and 
there was no one capable of exercising the pcover 
of appointing iicw’ trustees eontaineil in the 
settlement. Upon a petition by all the cestuis 
que trust for the appointment by the court of 
the two Canadians and the English agent as 
new trustees, and for authority to |)aT the 
English trustee a commission on the rents while 
acting as manager aiul receiver, the court ap- 
pointed the tw’o persons resident in Camu'la and 
the English agent to be new' trustees of the 
settlement, but required an undertaking by the 
trustees out of the jurisdiction, in case the pow'er 
of appointing new trustees should become exer- 
cisable by them, or either of them, not to appoint 
any imnv trustee resident out of the jurisdiction 
w’ithout the consent of the court. Freeman n 
Settlement Trudi^. In re, 57 L. J., Ch. 16<} ; 37 
Ch. D. 148 ; 57 L. T. 70S ; 36 "W. K. 71. 

The court also, subject to the production of toi- 
denee us to the number of tiie holdings, the rents 
and dates of payment, the necessity of paying a 
commission for collecting the rents, and taut iluj 
proposed remuiieraLiftn was |.»ro|>er. sanetie»nediise 
pavnient of a comiiiissiou to the Englidi trustete 
III . ■ 

Canadian.] — A father gave six separate 

sums in tiust fur six di:iuglitei> ro^petu iveiy b-r 
life, with remainder fur ih<‘ bonuit uf rlu ir 
chiklren respectively at iweniy-tme ur marriage, 
with ultimate gifts over for il;e fH'Ueih of ail liis 
children in certain e<»nTinge!ici'’s. He gave a 
general power of appihnimen: of noA trustees. 
One of the six ilauehteis married a Caiuuliam : 
her children \Yt.ae Canadians, and had altuitsed 
tw'ciity-one or married. nn«l tlie riiTe^tmonts id 
the siiui of money fur her benetit were* njivuly 
Canadiati. One of the irusievs uf the wbi o-- 
tiritig as far as regardeil that sum, the vjnm 
tippointed a Cana<lian Inislev**! the satuu joiidly 
with the other t nr-t ee t»f the will, 

7>msts\ In re, 48 L.,|.,Cli. 192 : 27 W. ll 52. 

- — Fersons Besidwt in Paris.]— "By a dmh 
poll, declaring the trusts of cerlain 
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Trustees havirig a power of advancement for the 
benefit of chihlrcn, were authorised by the court 
to make an advancement for the passage and 
•outfit of the children with their parents to Kew 
•Zealand, for the sake of tlicir health, each child's 
share con trilju ting equally to the passage and 
-outfit of their parents. Loiuf'fi Settlement In re, 
38^ L. J., Gh. 125 ; 19 L. T. 672 ; 17 W. K. 218. 

The court declined to sanction the transfer 
of the trust funds to new trustees resident in 
hfew Zealand. Ih. 

Y, Xumher of New Trustees. 

One Trustee a Discharged Bankrupt — 27ew 
'Trustee substituted.]-— One of the two trustees 
of a ^yill had been adjudicated a bankrupt, but 
had obtained bis discharge. The other trustee, 
who was beneficially eritiiled also to one-third of 
the trust estate, petitioned for the removal of the 
trustee who had been bankrupt, and the appoint- 
ment of a new trustee. The application was 
opposed by beneficiaries entitled to greater shares 
than the petitioner Held, that the bankrupt- cy 
being a recent one, the trustee must be entirely 
impeciiriious ; and that it was expedient under 
s. 147 of the Bankruptcy Act, 188H, to appoint a 
new trustee in the place of the one who had been 
bankrupt, notwithstanding that he had obtainetl 
his discharge. Foster's Trusts. In re, 55 L. T. 
479. 

Suit for Eemoval of Surviving Trustee — 
Original Number appointed,] — Where a suit was 
instituted for the administration of the trusts of 
a will, for an account of tlie funds, and for the 
removal of the surviving trustee, and at the 
hearing all p^arties waived all the prayer, 
except the appointment of new trustees, and 
stated that all parties interested were before t’-'c 
-court, a petition was directed to be presente d 
.supqiorted by a proper affidavit of the fitness of 
the intended ncov trustees, and an order to b j 
made fur the appointment of the same number 
as were appointed by tlie will, without a refer- 
ence. litieMey v. Bucliley, 14 Jur. 189. 

A , B,, and 0. were trustees under a will. A. 
died : B. and C. became bankru})t. Throe new. 
trustees were appointed by the ccairt in the place 
<>f. A., B., and 0 . Vaughan, Er ggxvte, Clarlie, 
In re, 13 L. J., Bk. 22. 

Out of four trustees of a settlement one was a 
lunatic, so found by inquisition, and another 
was. through ill-health, nnilt to act. The court 
appointed two new trustees in their room, and 
nuide an order that the real estates subject to 
the settlement should vest in the new trustees 
jointly witli the continuing old ones, and that 
the. riglit, to call for a transfer of some stock 
al<'i subject to the settlement should vest in the 
::sainc persons. Chauncey, In re, 14 W. K. 849. 

Additional Trustees —Trustee Act, 1850, s. 32.] 
— The sole trustee of a will who had acted, 
and wu.s in no way personally disqualified from 
continuing to act, in the trusts, was desirous of 
l>eing dis(*inrged from the trusts of a particulir 
fumi, forming portion of the trust property, and 
hail tJN pressed liis intention of hxlging 'such 
fami 111 Ciiiirt unless new trustees were appointed- 
ill mwet’of it, whom he declined to appoint 
liimsei! Held, not to be a case of expediency 
for the apimintment of adiUtional trustees within 
-s* S'i of the Trustee Act, 1850, XesMtls Trusts, 

- i9.L. B. It. 509--O. A. (Ir.) . ■ - 


Under :S. 32 ' of the Trustee Act, 1S50, the 
court has jurisdiction to appoint an additional 
trustee, even though there is no vacancy in the 
trusteeship. Braehenlmiy's Tnats, Bi re (L. K. 
10 Eq. 45) followed. Eregson's Trusts, In re, 56 
L, J., Ch. 286 ; 34 Ch. D, 209 ; 85 W. R. 286. 

Semble, that the power conferred by siib-s, 2 
of s. 31 of the Gonveyancing Act, 1881, to in- 
crease the number of trustees, “ on an appoint- 
ment of a new trustee,’’ only arises when an 
appointment is being made to supply a vacancy 
in the trusteeship. Ih. 

It is not contrary to the practice of the 
court to appoint three trustees in the place of 
two nominated in a will containing a ]iower 
to appoint new trustees. Blreh v. Cro}}j)er, 2 
De Gr. & Sm. 255. 

In appointing new trustees, the court is not 
limited to the number originally nominated. 

V. 16 Beav. 356. 

Two trustees appointed, in addition to two 
existing trustees, in a case where only two 
trustees were originally appointed, but ivhere 
the trust property had been very much in- 
Q,rQ2.?>Qd. Boy ootfs Settlement Trusts, In re, 5 
W. R. 15. 

A testator appointed xl, B. (the tenant for 
life) and G. B. trustees. The will contained no 
power to appoint new trustees. C. B. having 
disclaimed, A. B. (under the powers of the 23 & 
24- Yict., c. 145, s. 27) appointed a single trustee 
ill his place Held, that the cestiiis que trust 
were entitled to have a third trustee appointed, 
and that the statute did not take away the 
jurisdiction of the court to increase the original 
number of trustees. B' Adheniar (^ Viscountess') 
V. Bertrand, 35 Beav. 19. 

Severn! trustees appointed on petition, under 
the act 1 Will, 4, c. 60, in the stead of a sole 
surviving lunatic trustee. Welch, In re, 3 Myl. 
6: Or. 292; 7 L. J., Ch. 160. 

A testator by his will devised his real estate 
to one trustee upon certain trusts. The trustee 
died intestate. Under the stat. 13 & 14 Tick, 
c. 60, the court appointed two trustees, and 
made a vesting order. As the propert 3 *was very 
small, the appointment wms made without a 
reference on affidavit of fitness of the now 
trustee.^. TunstalL Er 4 De G. & Sm. 

4-26 ; 15 Jur. 645, 981. 

The court can appoint two or mu’C new 
trustees in place of ooe becoming bankrupt, 
Wiliinson, E,r 2'f ‘Jnfo, 3 Mont. k. Ayr. 145, 

Where a testator had bequeathed a large fund 
to a single trustee, the court, at the instance of 
the tenant for life of the fund, appointed an 
additional trustee at the cost of the corpus of 
the trust property. Grant v. Grant, 6 N, R. 
347 ; 34 L. J., Ch. 641 ; 11 Jur. (N.s.j 787 ; 13 
L, T. 721; 13 W, B. 1057. 

Reduction in Number of Trustees,] — The 
court will never place a trust fund belonging to 
persons not^, sui juris in the power of a sole 
trustee. Blchinsoils Trusts, In re, 1 Jur. (x.s.) 
724. • ' , ' . 

The court will not appoint one new trustee to 
supply the place of more than one originally 
constituted. ElUsoids Trusts, In re, 2 .Jar. (x.S.) 
62, But see Sitwell v. Heron, 14 Jur. 848. 

Under special circumstances two trustees will, 
be appointed, where the original number %vas 
three. Btdkdey. v. Eglinton (Eal), I Jur. 

994.- :•..■■■;■ 

Where the pr>perty settled was very consider- 
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able, and the original settlor had nominated named in the will, is to transfer to the new 
three trustees, the court required clear proof trustees all the rights and power of the oM ones, 
of the alleged impossibility to find a , third The court, therefore, grantetl adnnnistratum 
person to act with two new proposed trustees. Ih. (with will annexed) to the substituted trustees. 
When there are three trustees, and one dies, witiiout requiring the execution ot a deed ot 
another disappears, and the third is desirous of conveyance to them by the old trustees, 
retiring, the court will appoint two in the place /w f/oods ef, 42 L. J., P. 64; L. iv. 6 

of the three. Marriott, la re, 16 W. E. 749. 108 ; 29 L. T. 248 ; 21 W . K. 933. 

Where one of four trustees of a will had been _ . « . . 

found lunatic by inquisition, the court made an Power to Survivor to Appoint Surviving- 
order vesting his estate in the other three Trustees Appointed but not under Power, , 
trustees, although the number of trustees was Under a power to the survivor to appoint new 
thereby diininislied. Leon, In [1892] 1 Oh. trustees: — Held, upon tlie terms of the po\\c;r, 
348 ; 66 L. T. 390—0. A. that surviving trustees, appointed by the eoiirt 

Where one of several trustees is of unsound and not under the power, liad ik> aiuliority tt> 
mind, the court will not re-appoint the other exercise it. v. 35 Beav. 504 : 

trustees as trustees in the place of themselves 14 W. K. 755. 

and the lunatic trustee, for the purpose of By deed, power was given to the trustees or 
excluding the lunatic trustee from the trust; trustee for tlie time behig, at their or his entire 
but a new trustee must be appointed in his discretion, to pay certain rents for the benefit of 
place. Ilarforls Iriists, In re, infra, not one, two, or more of the children of A. B., the 
followed. A,^ton, In re, 23 Ch. D. 217 ; 48 L. T. tenant for life, and there -^vas a power to the 
195 ; 31 W. R. 801— C. A. surviving or continuing trustee to a}>point new 

The court will not, on petition, on the lunacy trustees.' The trustees ail died witiiout apj,)oint- 
of one of several trustees, appoint the other ingnewtrustees, ami new trustees were appointed 
trustees to be new trustees in the place of them- by the court : — Held, that they had tiie disere- 
selves and the lunatic trustee. CoUjer, In re,h0 tionary power given to the original trustees* 
L. J., Ch. 79 ; 43 L. T. 454. Bartley v. Bartley, 3 Drew. 384. 

When a trustee wishes to retire, and a successor 

cannot be found, the court can appoint the con- Tenant for Life authorised to withdraw Pund 
tinning trustees to be sole trustees in the place of with Assent of “Undersigned Trustees.'*] — 
the continuing and retiring trustees. Stoh 's' Marriage articles authorised the tenant for life 
Trnsts, In re, 41 L. J., Ch. 290 ; L. R. 13 Eq. to withdraw^ the fund from the settlement, with 
333 ; 26 L. T. 181 ; 20 W. R. 396. the assent of the “ undersigned trustees ” : — 

One of the four trustees of a will desiring to Held, that the power of assent was annexed to 
retire : — Pleld, that the court had jurisdiction, the ofiice, and might tlierefore be exercised by 
under s. 32 of the Trustee Act, 1850, to appoint new trustees appointed by the court. Byam v* 
the remaining three as trustees in the place of Byam, 19 Beav. 58 ; 24 L, J., (Jli. 209 ; 1 Jur. 
themselves and the fourth. Sklpperd.son's Tniat, (x.s.) 79 ; 3 W. R. 95. 

In re, 49 L. X, Ch. 619. 

One of the four trustees of a will having Trust for Purchase of Estates in England 
absconded Held, that the court had juris- or Scotland— Power to Heir to Appoint Hew 
diction, under s. 32 of the Trustee Act, 1850, to Trustees.]— A rcstatur bcqucarheti ihe residue 
appoint the remaining three as sole trustees in his personal estate to tiiree piasruis. their 
place of themselves and the fourth. Harforls executors, administrators, and assigns, in trusr 
Trm-t'i, In re, 13 Ch. D. 135; 41 L. T. 382; 28 that they or the survivor of rhein. or flir 
W- K. 239. executors, ailministralT'rs. or assigns ai siif.'h 

One sole trustee appointed in the place of a survivor, should invest it in tiie lyar-'ha-e 
lunatic trustee where the trust was shortly to bo estates in England or SeMtIaud, '-nrh o'iluir-., if 
wound up, and there had been but one trustee in England, to be settled according to the bmi- 
originally. BeymiuU, In re, 16 Jur, 233. tations of the same will as ro his u\vi\ KnglNh 

Form of onler appointing two continuing estates, which were thereby limhcd p,;. 

trustees to be trustees of real and personal estate life, with remainder to Ins first and MTht-r sons in 
settled by will, in }>lace of themselves and one tail, an«L if in 8eutian<l, according tothelinuta- 
retiring trustee. Xortkrop, In re, Taylor v. tions of a Scotch deed uf strict cntalL to \\hicli 
29 W. R* 134. ’ ids own Scotch estates were then sulj-on and, 

A testator having devised to two trustees until such |>nrchnse ciiuhl be found, sieafid ptiy 
upon trust to sell, and one of the trustees name<l the income of the resid.nary fund tothv per^fn 
being an infant, the court declined to make an | whowouhl be entitled to the rent- of English 
ordei- vesting the whole estate in the other edates so t4> he purchased in case tiiC same \^crc 
t.rastee. being adult, but appointed a person to actually purchased. And the will rontahii-d u 
be trustee in the room of the infant, ami ve.sred power to such person, or, In case qf his i{iiiior}f y, 
the whole estate in such new trustee with^the|to his guardian, to appcnul new trusters, win* 
original adult trustee jointly. BorteA^ were to have all the fiowers and caisuciifos qf 

In 'W, 25 H J .5 Ch.-.68A;-*2 Jur. (n.S.) 319; 4 those in whose iMiom they slunild siibstirufCHb 
W. R. 443. ' ■■ ■ ' - The three trustees mvested flic en, niter part of 
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to do SO being disputed on his death the next 
fcscotch heir of entail : — Held, that he had no 
such right ; but that he was entitled only to the 
income of the fund during his life, and that upon 
his death, there being then no one b}’’ whom new , 
trustees could be appointed under the power in 
the will, and the court being of opinion that the 
discretionary power of selecting between English 
and Scotch investments w’ould not extend to 
trustees appointed by the court, the fund became 
divisible in equal moieties, one-half belonging to the 
personal representatives of the deceased, and the 
other half to be invested in Scotch estates, to the 
uses of the Scotch deed. Forclyee v. Bridges^ 

2 I’ll. 497 ; 2 G. Cooper, 326 ; 17 L. J., Ch. 185. 
Varying 10 Beav. 90 ; 16 L. J., Ch. 81 ; 10 Jur. 
1020. 

Trust confined to Executors personally.]-— 
One by wall gives annuities, and directs resi- 
due of her estate to be disposed of in charity to 
such persons and in such manner as her executors 
or survivor may think fit. On the death of them 
new trustees w'ere appointed to sustain the 
annuities, but they could not dispose of the resi- 
due, it being a trust confined to the executors 
personally. Ilihhard v. Lamb, Amb. 309. 

Fine.] — A fine might have been levied by a 
trustee, substituted "for a missing trustee, under 
6 Geo. 4, c. 75, s. 5. Jaolmm v. Warde, 9 Bing. 
399 ; 2 M. & Be. 566. S, 61, nom, Jerdiyn v. 

2 L. J., C. P. 38. 

Power to Appoint toties quoties,] — The court, 
in decreeing the appointment of new^ trustees, 
will not dirkd. a power to be inserted in the deed 
for a]ipoiiitine new trustees toties quoties. Jhncles 
T. BhA, 14 Bim. 291. 

— ■ — Insertion of Power to Appoint New 
Trustees.]— The j^ower of appointing new trus- 
tees in a settlement provided that the iiew^ trus- 
tees so to be appointed from time to time should | 
have the same pow'er as the trustees named in ! 
the settlement. The power was incapable of 
being exercised in consequence of neither of the 
trustees acting. On new' trustees being appointed 
in the suit .-—Held, that the court could not 
give them the pow'or of appointing new trustees. 
Specified persons w'cre appointed by the court 
new' trustees without a reference. Oylander v. 
Oghuidn^ 2 Dc U. & Bm. 381 ; 17 L. J., Ch. 439 ; 
12 .lur. 78<), 

IVover w'as given to trustees and their suc- 
cessors to aiipoint new’ trustees. The court, being 
calleti on to appoint new' trustees, declined to 
enable such new' trustees to appoint successors. 
Jhidrr x.Dnrbln, 11 Beav. 594; IS L. J., Ch, 
479. B. F., Aff,-(.ren, v. Maddm, 2 Con. & L. 
519 ; Bron'n v. Brown, 3 Y, & C. 395. 

Where the deed does not provide for the ap- 
poiniinent of new trustee, the court will not add 
such a pow<u\ Southwell v. Tarn. 314. 

On bill tof appointment of new trustee, the 
decree directed, although not prayed, a proviso 
to be inserted in the deed authorising the parties 
from time - to time tliermfter to ■ appoint new, 
trustees* v. 2 Moll. 276. ■; 

— Mm teitoes of a. Charity.] — On a 
petit ion for the appointment of new^ trustees of 
a- oharity, the court directed that, in the deed' 
Oppointing the trust ees^ a power should' -be Jn* 


sorted for ap»pointing new trustees in future, 
52 Geo. S, e, 101, Li re, 12 Sim. 262. 

Where Trustees Appointed in place of 

Trustees Dying in lifetime of Testator.] — 
Trustees appointed by the court in the place of 
others whose appointment had failed by their 
deaths in the lifetime of the testator, authorised 
to appoint future trustees in the marmer and 
under the circumstances mentioned in the w'ilh 
White Y. Wh4te, o Beav. 221 ; 6 Jur. 160. 

Yii. Separate Sets of Trust ee^. 

Statutes.] — Trustee Act, 1893, s. 10, sub -s. 2* 
(Ji)— Trustee Act, 1850 — Conveyancing Act, 1882, 

Distinct Trusts.] — Under the trusts of a wall 
different parts of the testator’s property were 
subject to distinct trusts, but in a certain event 
the trusts w'ould coalesce Held, that there w'a& 
powder to appoint separate sets of trustees for the 
different parts of the property. Ilethcr big tods 
lYusts, In re, 56 L. J., Ch, 174 ; 34 Ch. I). 211 
55 L. T. 806 ; 35 W. E. 285. 

Beet. 5, sub-s. 1, of the Conveyancing Act, 
1882, authorises the appointment of a separate 
set of trustees for a part of the trust property 
held on distinct trusts only when an appoint- 
ment is being made of new' trustees of the 
w'hole property. It does not enable the existing 
trustees of the w’hole property to retire from the 
trusts as to part by means of an appointment of 
new trustees of that part. Savile v. Con per, 5f> 
L. J., Ch. 980 ; 36 Ch. D. 520 ; 56 L. T. 9U7 ; 3S 
W. E. 829. B. P., Kesbitfs Trusts. In re, 19 L. Ih 
Ir. 509— C. A. (Ir.) 

A testator devised properties in tw’o different 
parishes in strict settlement in favour of different 
families, and appointed tw'o trustees of the 
whole. The pow'ers entrusted to the trustees- 
w'cre veiy wide. One trustee having died, a peti- 
tion W'as presented for the appointment of tw'o 
i new^ trustees to act wdth the surviving trustee as 
to one property only : — Held, that the court had 
power to make the appointment under the Con- 
veyancing Act, 1882, s. 5, though the surviving 
trustee wms trustee for both properties. Paines 
Trusts, In re, 54 L. J., Ch. 735 ; 2S Ch. 33. 725 ; 
52 L. T. 323 ; 33 W. R. 564. 

Independently of s. 5 of the Conveyancing 
Act, 1882, the court has pow'er under the trustee 
acts to allow' trustees to retire from the trusts- 
of a part of the trust property, held upon trusts- 
distinct from those affecting the remainder, and 
to appoint a separate set of trustees of such ])art. 
Savile V. Coupler, supra, considered. Moss's- 
Trusts, In re, 57 L. J., Ch. 423 ; 37 Ch, D. 513 i 
58 L, T. 468 ; 36 W. E. 316. 

A father gave six separate sums in trust for 
six daughters respectively for life, wdth re- 
mainder for the benefit of their children, re- 
spectively at twenty-one or marriage, wdth 
ultimate gifts over for the benefit of all his- 
children in certain contingencies. He gave a 
general power of appointment of nevv trustees* 
One of the six daughters married a Canadian ; 
her children w'ere Canadians, and had attained 
twenty-one or married, ami the investments; 
of the* sum of money for her benefft were uujstly 
Canadian. One of the trustees of the will 
retiring as far as regarded that sum, tlui rrmrt 
appointed a Canadian trustee of the same jnhaly 
^ with the other trustee of the will CnnanTs: 
In K 3., Ch. 192 ; 27 W. II 53. 
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oi; life assurance, eneet'iHi iniuer the firevHloiis 
'■of ^ the miimed wumen’s |jro|ieily acts, ha 
benefit of the wife anti ehfhlreii V»f tfie a>sure»l. 
may be made bv ib//>y 

j /a -m 13 k 2H.% 


pmmwa wuum m um xesiaue or a .resmTor s | ^ Fnth-^-r fhr. I’mutno \h\(\ 

for the appomtiiient of new tnistees of tmiertlit liusitt Act. % IH.ai ami lh»a. 

the place of a 'deceased trustee, and ai Who may I»re»eat Petil»a,]-.-A to 

tmfcee, the court dispemecl 'with the change the trustees In a setriwimmt ought to kv 
eer#«''ft: the petition upoia one -out of four poF- presental by the imnil mm trust, iind imt hf 
the'ptweck of saleof ceitam proposed triistc:‘s, f/i/e/l, la m, Esivtl 
‘:rew.$a,iat$:dc’^sedl'by-the wi^ who was resident , 257 , 

SB U J., Ch* ; } 'A person who has a eoniliigeiii lii a 

Sl'.j wwy A* See also trust fund lm« a hKjus sbiiidl to piwntft iwtitioa 

• I for the appoint mmt of new Iriwtw uadtr lt» 


Where by the saine will different estates haye 
been vested in the same trustees upon different 
trusts, and there is only a single power of 
appointment of new trustees in the usual form, 
and ail the trustees have died, the court may, 
with the consent of the representatives of the 
■surviving tru.stee, appoint new trustees to exe- 
cute the trusts of one estate without dealing 
with the other estates. Dennis's Trusts^ In 're, 
10 1.. T. 688 ; 12 W, B. 575. 

Freeholds and leaseholds.] — A testator 

gave different parts of his property, consisting 
of freeholds and leaseholds, on substantially 
similar trusts for different families, with cross- 
remainders in each case. Many of the cestuis 
qrie trust were not sui juris : — Held, the present 
trustees of the will and all the cestuis que trust 
who were sui juris consenting, that separate sets 
of trustees might be appointed for the different 
divisions of the property. Grange, In n% Cooper 
V. Tolrl, 44 L. T. 469 ; 29 W, R. 502. 

Part of Trust Property Tost.] — Where it 

is expedient to do so, the court \vill, under 
s. 32 of the Trustee Act, 1850, appoint a separate 
set of trustees for a part of trust property held 
on distinct trusts. Asia's^ s Trusts, In re, 25 L. R. 
Ir. 96. 

Where one of two trustees of a will had died, 
and the other had absconded with the residuary 
trust funds under the will, and could not be 
found, and the only fund forthcoming was a sum 
of 381/. 9.?. 9^/. India 3| per cent, stock, which 
was subject to distinct trusts under the said 
will lleld, a case in which it was expedient 
to appoint separate trustees. Il, , 

tVhere part of the trust property had been 
lost, the court in appointing new trustees refused 
to confine the trust to the remaining property, , 
but diz’ected it to be made of the Whole com- ! 
prised in the settlement, and referred it to the | 
mast er, whether it would be proper to take pro- ] 
oeedings for the recovery of the part lost, j 
Bennett v. Bvnjis, 5 Hare, 295 ; 15 L. J., Ch. 
231 ; 10 dur, 153. 

viii. Praetice, 
a. Present Practice. 

Originating Summons.] — Upon an originating 
summons asking for general administration of 
an estate and the appointment of new trustees, 
the court can make an onler for the appoint- 
ment of new trustees, all the parties interested 
in the appointment being before the. court. 
Allen, In re, Slmes v. iSimes, 56 L. J., Cli. 779 ; 
56L. T. 611. 

The court has no jurisdiction upon an origi- 


- Affidavit ol Fitness of Hew Trustee— Descrip- 
tion.]— In support of a petition for the appoint- 
ment of anew trustee ill the place^of a trustee 
who had become lunatic, two affidavits were 
filed as to the fitness of the person proposed to 
be appointed. The deponent of one affidavit 
was described as a “gentleman,” the other 
deponent being described as an accountant. 
Each affidavit described the proposed new trustee 
as a “ gentleman,” but also stated tliat he was a 
person of independent means : — Field, that the 
description of the deponent as a “gentleman” 
was insufficient, that the position in life of the 
deponent ought to be stated, so as to enable the 
court to judge whether his evidence was relialile, 
but that the other affidavit was sufficient. IIor~ 
wood, In re, 55 L. T. 373 — 0. A. 

Verification of Consent of Hew Trustee.] — 
Although the rules of December, 188.5,(10 not 
apply to lunacy proceedings, and, rlierefore, 
when a petition is presented in lunacy for the 
appointment of new trustees, the c;->nsent of the 
new trustees must be verified by affidavit ; yet 
when a petition is presented intituled in the 
chancery division and in lunacy, asking fur the 
appointment of new trustees under the jurisdic- 
tion of the lords justices as additional judges of 
the chancery division, and a ve.sting order under 
the jurisdiction in lunacy, the rules of Decem- 
ber, 1885, apply, and the consent to act is 
sufficiently verified by the signature of the 
solicitor. Hume, In re, Treneluird's Will, In re, 
55 L. T. 414-C. A. 

The persons entitled to the residuary estate of 
a testator presented a petition for the appointment 
of new trustees of his will in tlie place of the 
original trustees, one of whom had died, and tire 
other w'as a iiuiatic : — Held, that the signature 
of a new trustee to his consent to act must hi 
liHiacy be verified by affidavit a<*eooi!ng to 
the old practice, the Onl. XXX5’'liL, r. 1 9a. not 
aiiplyine: to proceediiiLTS in Iiinacv. Wilnon. 
In re, 55 L. .J.. Ch. 632; 31 Ch, D. 522: 51 
L. T. 263—0. A. S. F., Xmlnum, In re, 5-1 
L. T. 26,8 -C. A. 

Where a new trustee is appointed in fhamojry 
.as well as in lunacy, his signature his <*fm-eni 
to act may be verified in manner provided, by 
Ord. XXXVilL, r. 19a, and neeil nv, be veiified 
by affiilavit according to the old praceiee, Si'cu:^, 
■where the order is made in lunacy tcdr. irdbvop 
In rc, supra, explained. Home, In m, 56 f., 

Ch. 1020 : 35 Ch, D. 457 ; m h, l\ 351 : 'M 
W. R, 84— C. A. 

Policy of Life Assurance for Benefit of Wife 
and Ohildrea of Assured — Petition.]— Applieio 
tion for the appointment, of trustee-" >f a pMlfey 
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Trustee Act, 1850. ShejypartVa TrutiU, In t*/?, 4 
Be a. F. A J. 423 ; 1 N. R. 76 ; 32 L. J., Ch. 23 ; 
0 Jiir. (N.S.) 59 ; 7 L. T. 377 ; 11 W. R. 60. 

Creditors who have obtained a decree for the 
administration of the estate of their deceased 
debtor, under which a contract for sale of his 
real estate has been entered into, and the pur- 
chase money paid into court, are persons “bene- 
ficially interested ” in the lands comprised in the 
contract within the scope of the 13 14 Yict. 

G. 60, s. 37, and entitled to apply thereunder, 
Wragu, Li re, 1 Be G. J. & S. 356 ; 2 N. R. 49. 

Amendment of Petition.] — In some branches 
of the court a petition might be amended by 
adding co - petitioners without re-answering. 
Ckrtionght' s Trust , In re, 2 L. T. 262 ; 8 W. R. 492. 

Parties to Concur or he Served.] — The master 
directed to appoint a new trustee, although some 
of the ccstuis que trust were infants, and another 
was out of the jurisdiction. Hunter y. Gihson, 
16 Sim. 159. 

Service of a petition for the appointment of 
a new trustee on infant cestuis que trust dis- 
pensed with. Young's Trusts, In re, 21 L. T. 556. 

On a petition, under the Trustee Act, 1850, for 
the appointment of new trustees of a settlement, 
the berieficial interests under which had been 
made the subjects of marriage settlements : — ' 
Held, that the original cestuis que trust, their i 
husbands and wives, and the trustees of their 
‘settlements, sufficiently represented all the parties 
beneficially interested. SmytYs Settlement, In 
re, 2 Be G. & Bm. 781. 

Certain persons interested, being desirous of 
having new trustees appointed of certain articles ' 
of settlement, exhibited a .statement before the 
master, under the 13 14 Yict. c. 60, s. 38, and 

the master gave a certificate approving of certain 
persons as new trustees, all persons interested 
having appeared before liim and conscnte'l. On 
a motion that the certificate might be confirmed, 
and that an order might be made appointing the 
persons approved of by the master trustees of the 
articles of settlement, the other parties interested 
<iid not appear, and the question was, whether it 
%vas n',jcessary for tljcm to do so, as they had 
alrea<iy consented before the master. Lord 
Granworth thought they must appear and con- 
sent, and made the order on the production of a 
Gon.sent brief from the other parties. Thomas's 
Trust, In re, 15 Jur. 187. 

On a petition to appoint new trustees, under 
the Tru.stee Act, 1850, in place of two who were 
4idvanced in years and anxious to retire : — Held, 
tliat the two old trustees and all the cestuis 
que trust should iq>|)ear. Sloper, In re, 18 Beav. 

When a ehapel was conveyed to trustees upon 
trust lunong other things to allow such person to 
preach as tlic Wesleyan conference should 
a|>point : — Held, tha.t the persons representing 
the conference might join in a }»ctition for the 
apiHnnimcnt of new trustees. Harden Wesleyan 
ehqml. In re, I \\\ l:L 212. 

AO the cestiii.s que trust; ought cu'tllnarOy 'to be, 
partleB to a I'Xitltlori for the appouitnient of new 
triistccB, Infants by their next friends, as well m ' 
adults* Fdiou\t^ Settiemmii^ In re, 2 Jur. (tf.s,) 62,, 

, .Costs “ incidentai to and conBot|iient-'on’Uii4 
quiry ; the wortls **iiieMental to and consequent ' 
on to 'be struck out. Ib. 

Fersoiis entItW to s««sevcnth parts of a trust] 
fiDSd appMid to Im^e a new trustee of the 


appointed : — Held, that, prima facie, all the 
persons beneficially interested must be before 
the court, and that though circumstances might 
render such an application impossible, yet, no 
such impossibility being suggested, these persons 
were not, entitled to- apply, and the court de- 
clined to make the order asked, without service 
on the person entitled to the remaining one- 
seventh part. Richard's Trusts, In re, 5 Be G. 
& Sm. 636. 

Demise of lands to trustees for 1 ,000 years on 
certain trusts. Petition for the appointment of 
new trustees : — Held, that the reversioner ought 
to be served with the petition. Farrant's Trust, 
In re, 20 L. J., Ch. 532. 

Petition by tenant for life for a vesting order, 
to vest property in a new trustee appointed in 
the place of a trustee out of the jurisdiction, 
must be served on the remaiiKlerman. It must 
be proved by affidavit, inter alia, that the power 
has been properly exercised, and that the pro- 
posed trustee is a fit and proper person. 3Iay^ 
yia.rd's Settlement Trusts, In re, 16 Jur. 1084 ; 1 
\Y. R. 15. 

A new trustee was appointed under a power in 
a settlement in the place of a trustee who was a 
lunatic. An order was made, under the 13 & 14 
Yict. c. 60, for vesting the estate in the new 
trustee, but the committee of the lunatic’s estate 
had not been served. The registrar declined to 
draw up the order without service, which the 
court directed to be made. Sauinarez, In re, 8 
Be G. M. & G . 390 ; 25 L. J., Ch. 575 ; 4 5Y. R. 658. 

A tenant for life of trust property, with a 
power of appointing new trustees, was duly 
found lunatic ; but no committee was appointed. 
On a petition being presented, under 16 & 17 
Yict. c. 70, s. 137, for the appointment of new 
trustees of the property, the court declined to 
make an order in the absence of a committee. 
Parke's Trust, In re, 82 Beav. 580 ; 9 Jur. 
(N.S.) 998 ; 8 L. T. 378*; 11 W. R. 655. 

5Yhen a petition is presented for the appoint- 
; meiit of a new trustee under the Trustee Act, 
i 1850, in place, of a trustee of unsound mind not 
j so found, service on the trustee of unsound mind 
is not necessary. Green, In re, Murton, In re, 
L. R. 10 Ch. 272 ; 32 L. T. 446 ; 23 \Y. B, 804. 

In petition cases, under the Trustee Act, 1850, 
arising from trustees being out of the jurisdic- 
tion, it should be sworn where the trustee is, as 
service will be required when the absence is only 
in England. Hughes, Me parte, 1 Jo. & Lat. 
32; 6 ir. Eq. R. 

An appointment of a new trustee in ]')lace of 
one permanently residing out of the jurisdiction 
will be made without .service of the petition on 
the trustee so residing out of tlie jurisdiction. 
Martin Pye's Trusts, In re, 42 L. T. 2 17. 

The .service of a petition for vesting in newly- 
apprfinted tnistees lands which had descemleil 
to the infant heir of the former sole trustee upon 
the STuardian of the infant is not necessary. 
litUe, In re, L. E. 7 Eq. 323. 

t Affidavit of Fitness.]— Two trustees of real 
I estate were appointed by the court in the place 
; of one on petition under the Trustee Act, 18.59 : 
:anci, the property being small, without a refer- 
1 enee, on an affidavit of the fitness of the two 
; persons proposed as trustees. Tunsfall, Mr 
'parte, 4 Be G. & Sm. 421 ; 15 Jur. 645. 981^. 

On a petition for the app(,nntment of new 
ttustoes ’ under the Trustee Act, isrp\ it ^^yas 
asked that the' parties named in tlie |ietitIoii 




ia tbe former trustee, SemWe, such a power iu mmie against him, am! the cifIs Ineiiri'©! 'm 
a wt)'Ul4 give an estate implication, to the , making t laise charges, ami in rcfcn^nee i licri^o ; 
.trusts*, ; In 3 N. B,-. SSfti ; 33 L, J,, the resp anient to pay tluf caists ijiiairrftl by tin? 

<jh+;'«ktO’t’ iP Itir* (M.)' 133 j U h* T* 670; 12 i charges which he first IrPrcMhicwl, uia! 

jr’ ' , I fwoiuhty to In^Vir the onlimify cost's fit a p^filiori 

‘ "^ii'bi^ier ‘for the appointment of four new | for the appoint mcxit of new inistM, /« 

tmsfeccej'tn.plkeelof ;thre6;’fioi?ease4 trustees sw! j re, 3 K. It Ihl ; fi Jiiiv (x.s,) 1223 ; 0 L* T» ftTP ; 
a swrlyjhg 'trot!^',W/;inwmil' miad. may Iw ; 12 W, K. 07. 

t^-maae mf • A trustee who irmto aa iiaproiwr oppoiitioa 
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might be appointed trustees without a reference 
to the master, upon an affidavit of their fitness. 
Batterjihifs Trust, In re, 16 3ur. 909. 

The court will not, as a general rule, receive 
the evidence of the solicitor in the matter, as to 
the fitness of persons proposed to be appointed 
new trustees. Grmidy v. Bucheridge, 22 L. J., 
Gh. 1007 ; 17 Jur. 731. 

It is not sufficient to describe a person making 
an affidavit of the fitness of a new trustee 
merely as a “gentleman.” Ot^de, In re, 52 L. .T.,Ch. 
832 : 24 Ch. D. 271 ; 49 L. T. 430 ; 31 W.E, SOL 


Consent of Kew Trustees.] — An affidavit by a 
third party is not sufficient evidence that the 
proposed trustees will consent to act. Semble, 
that such consent may be sufficiently shown by 
the instruction of counsel or by letter. Parlils 
Trust, In re, 1 VV. R. 477. 

An intended trustee should not appear to con- 
sent by counsel, but should merely signify his 
assent to the petitioner. Bra/peBs Settleumit. 
In re, 2 W. R. 440. 

Where a trustee declines to act, and it is 
necessary to appoint a new one in his place, 
his consent to the new appointment must be 
obtained. Gmty's Settlement, In re, 3 N. R. 
636 ; 10 L. T. 331. 

Order for the appointment of new trustees on 
the written consent of the parties proposed to be 
appointed. Battershy's Trusts, In rr, 16 Jur. 900. 

Other Evidence.] — On a petition for appoint- 
ing new’ trustees of a will containing gifts to 
classes, an affidavit of the solicitor was received 
as sufficient evidence of the persons constituting 
the classes without the production of baptismal 
and other certificates. Hoskins, In re, 4 De G. 
& J. 436. 

On a petition by the cestui que trust under a 
will of real estate for the appointment of new 
trustees, the will not having been proven! - 
Held, that the production of the affidavit of 
one of the attesting witnesses, proving the due 
execution of the will, would be sufficient evi- 
<lence. Wleken-rs 7'rusts, In re, 27 W. R. 880. 

Affidavits made in a cause allowed to be used 
as evidence in a petition under the Trustee Act, , 
1850, PUlumee, In re, 10 Hare (4pp.) xxxv. j 


chancery also. Boi/ee, In re, supra, 
Oiven, In re, L. E. 4 Ch. 782 ; 17 W 


GCO 

considered. 
R. 1034. 


Costs.] — A court of equity has no jurisdiction 
to award costs adversely against third part ies» 
cited to appear as respondents upon a ])etitiou to- 
appoint new trustees under the 13 & 14 ) ict. 
c. 60. Primrose, Er parte, 23 Beav. 500 ; 26 L. J., 
Ch. 666 ; 3 Jar. (N.S.) 899 : 5 W. R. 508. But 
see Woodtmnib s Trusts, In re, 1 De G-. <jc J. 
333 : 26 L. J., Ch. 522 ; 3 Jur. (K.S.) 799 ; 5 
W. R. 642. 

Where an order had been made f<>r the 
appointment of new trustees under the I’rusree 
Act, 1850, and for the payment of the costs out 
of the trust estate, and it was subsequently 
shown that the trust estate consisted entirely 
of realty, the order tvas amendetl by the inser- 
tion of words authorising the trustees to raise 
the costs out of the realty by way of mortgage,, 
the mortgage deed to be approved by the jud.ge 
at chambers. Crabtree, In re, 14 W. R. 497. 

When a legacy had been bequealhe<l to a stsle 
trustee for a tenant for life, and then for rever- 
sioners absolutely, the costs of a petition by t he 
reversioners for the appointment of an ad<iitional 
trustee were ordered to be paid by the petitioners, 
and not out of the corpus of the legacy. Bracken^ 
hury's Trusts, In re, 39 L. J., Ch. 635 ; L. 11. 10 
Eq.‘45: 22 L. T. 469. 

On petition for the appointment of new 
trustees under the Trustee Act, 1850, the court^ 
has no jurisdiction to order payment into court 
of the trust funds. The costs of a petition for 
the appointment of new trustees where tlie? 
petitioner was the tenant for life directed to be 
paid out of the corpus of the fund, and as regards, 
persons having legal interest.s in tlie funds as be- 
tween solicitor and client. Purhys Settle mvnt.. 
Trusts, In re, 29 L. T. (O.S.) 72. 

Under a power in, a settlement of ival esru/le. 
a new trustee was duly apjjointed in tiio place of 
a sole trustee, deceased. Tiie heir of tiiedccea-ed 
trustee could not bo found, and. on petition, an 
order was ma<le to vest the estate in 
trustee, and that upon consent he might pay tiie 
costs of the proceediijgs, and iliat cn-r-j. 

with interest at 4/. per cent., miglu form a 
charge on the inlicritance. iA/r/r-v, Ed* piuei\ 
16 Jur. 882. 

A bankrupt trustee U entiiLd to oonT'^ of 
appearing on a petition for the a.ppointmetst of 
new trustees. Turner w HoHuirud*. 3 L, T. 

687 ; 9 W. R. 252. 

On a perition for appointment r.f m:w 
j of two trust funds, the costs orsieret! t<» U paal 


Order in Lunacy or in Chancery.] — Testator 
by bis will a[>pointed B. his timstee, with a 
direction after his wife's death to sell his real 
estate, and to execute the necessary assurances 
to convey the estate, and gave to his widow a 
power of appointing new trustees ; but the will 
containctl no devise of the legal estate to B. B. ; out of the two funds ratably. Crtud, 2n n, 2 
became of unsound miiul, though not so found. ; J. 4; H. 764. 

After the wife’s death, a petition in lunacy was j Yf here a petition by a married wnuuin by I iifr 

presented for tlm appointment of new trustees, ■ next friem I, for the appoint men? of new irir-tw-. 
that the power of sale might be exercised; — , ' contid ned jillegatious against the taisbaud of 
Held, that the court had jurisdiction, under the I misconduct, and his jdlidavit dimb.‘d those allega- 
Trustee Act, to appoint liew, trustees ; that an i tions, ami contained t>ther allegafi*m,s ed uiisf'oy- 
'order drawn up in chancery, as well as in ; duct on the part of the pari Its therehi ridVmsi 
lunacy, should be made for their appointment , to, the court onlered tlie next IVIoiid to pay the 
and ’Vwting to them'-such 'estate (if any) as was j respondent Ida costs of answering the charptH 
y./ in the former trustee, Semble, such a power in ‘ 

'b a 'wHl would give an estate by implication, to the 
■ - .triiste, Bifee, In re, 3 N. B.- 396 ; 33 L. J., 
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to a petition for the appointment of new trustees 
will have to hear his own costs of the opposi- 
tion. and will have the costs occasioned to the 
other parties by his opposition deducted from the 
costs properly payable to him. WUTma/ty In 
IS W,' R. 574. 

Two petitions were presented on the same day 
■for the appointment of new trustees ; the court 
will order the costs of the more perfect petition 
only to be paid out of the fund, and notwith- 
istariding that the less perfect petition was pre- 
sented first. P/‘h(fs TriisU., In /r, 42 L. J., Ch. 
473 ; 28 L. T, 4G7. 

c. Under the Trnstoe Acts prior to 1850. 

Refarence to the Master.] — Court will not 
change a mere trustee for wife under marriage 
settlement, without sending it first to master to 
see if a proper person is proposed. O'Keeffe v. 
€ultlior_pe, 1 Atk. 18. 

When traastecs have a power to appoint new 
trustees, the court will not, on their application, 
direct an appointment without a reference. 

V. 1 J. &; W, 251. 

In this case a claim was filed for the appoint- 
ment of now trustees of a will, there being a 
I'jower in the will for the appointment of new 
trustees ; but one of the trustees was dead, and the 
siir vi vor refused to act. Order made on the hear- 
ing accordingly. Brooli^ v. 14 Jur. 1080. 

A new trustee appointed under 11 Geo. 4 & 1 
Will 4, c. Go, without a reference to the master, 
tlie petitioner being the only person interested 
ill the trust property. Shielt, Ex luirte^ 5 Sim. 281. 

Upon an application, under 11 Geo. 4 & 1 
Will. 4, c. GO, for the transfer of a sum of stock 
standing in the name of a lunatic trustee, the 
Lor<l Ciiancellor refused to adopt the facts as 
ioiiiid in a suit in tlie exchequer, and directed 
the usual reference. Prldemix, In ■/•<?, 2 Myl. 
A Or. G40 ; 7 L. J., Ch. 82. 

The court nerer apipoints a new trustee with- 
out a reference to the master. EorJix, In re, 

'2 Dr, & War. 287 ; 1 Con. L. 30G. 

A new trustee will be appointed by the court 
without a reference, on proof of his fitness, and 
<311 his consent. Riihinaona Tnint^ In re, 15 Jur. 
18r. S. F., Ooeliell v. Pugh, G Beav. 293; Proctor, 
In re, 1 G Jur. 233; Bucldeg v. lEioldey, 14 Jur. 189. 

The court will not direct the appointment of 
a tru'^tee to convey, in the room of a trustee 
who is abroad, without a reference to the master, 
all hough there be affidavits of the absence of the i 
trustee. Inquiry also directed whether the 1 
absent party was a trustee, although appointed 
such by the duchy court of Lancaster. -.Faze^ 
il"'/7// V. OithdiMud, 7 Jm\ U23. 

Wiiere a surviving trustee had assumed by his 
will to appoint trustees for the will of his testatorj 
■which containe<l no power for the appointment 
of new trustees, a reference was directed to the 
master, regird being had to the will of the 
trustee, and liberty was given to the persons 
norn! nate< I. therein to propose themselves. Anon», 

4 L. J., Ch. 48. 

Where a legacy is given for permanent charit- 
able pur} Rises to trustees, not having a corporate 
cimraeter, the court wiU not transfer the fund to 
1 hern, wi thout a reference. IVellltei need v. Jinm, 

1 k S, 40 ; 1 L. J. (O.S.) Oh. ,11 ; 24 E. B. 146.' 

Trustees of a charity are never appointed by 
the court without a reference, though the amount 
of the fund be extremely small. v. 

Arrm imd% IJ. & W. 229. , ' ’ , ■ 


The court will not make an order for the 
appointment of particular persons as trustees of 
a charity without a reference to the master. 
Shreivshury School, In re, A Mac. & G. 85 : 13 
Jiir. 201. 

Where the decree, among other things, I’eferrcd 
it to the master to appoint a new trustee, a 
certificate by the master of such appointment was 
to be considered as a separate report. Ilarrl^ v. 
Kemhle, ATXms. 4:7L 

Exceptions to Report and Confirmation. ]— 
A trustee, by his answer, declined to act, and 
on the hearing it was referred to the master to 
appoint new trustees ; the original trustee after- 
wards agreed to act, and on application to the 
court, that the trustee might be at liberty to 
amend his answer in this respect, so as to enable 
the court on a re-hearing to vary that part of 
the decree, the court refused to do this ; but 
thought the master was at liberty, on statement 
of these circumstances, to decline the appoint- 
ment of new trustees. JUle.^ v. JSeace, 1 Cox, 
159, 

Where a reference has been made to the 
master to appoint trustees of a charity, it is the 
rule of the court to adopt the master’s appoint- 
ments, unless the persons appointed can be 
shown to be objectionable, and the court will 
not enter into the question of the fitness of 
other persons whom the master has refused to 
appoint. Korwich CharUies, In re, 2 Mjd. k Or. 
275. S. P., Att.~Oen. v. Dtfuon, 2 Sim. k S. 528 ; 

4 L. J. (O.S.) Ch. 164. 

A person’s name had been submitted to the 
master as a new trustee, and he had been ap- 
proved by the master, but without any affida- 
vit of his respectability. Such an affidavit was 
afterwards produced to tlie Lord Chancellor, 
and no objection to his respectability was made : 
—Held, that there was no groiuid for I'ef erring 
the question of his appointment back to the 
master. Ludlow Charitm^, In re, 3 Myl. k Cr. 262. 

Where a deed gives a power of .appointing 
new trustees to a particular person, the court 
is bound to adopt his nominee, unless he 
refuses to nominate any but a person wholly 
unfit : therefore, when the power of appointing 
trustees was given to H. K. and J. K., and the 
survivor of them, and J. K. died, and H. K. 
nominated new trustees, but, in consequence 
of the interference of 11. K., who had become 
entitled to J. K.’s interest under the deed, it 
was necessary to file a bill to procure a con- 
veyance of the legal estate; and the master, 
under the reference made at the hearing, entered 
into a general inquiry as to the relative fitness 
of the nominees of fi. K. and R. K., and selected 
the nominee of the latter : — Held, he was wrong 
in so doing, although the reference had been 
made in general terms to select a proper person 
as trustee. Kennedy v. Tnrnley, G Ir. Eq. 11.391). 

Rules of the court as to controlling the 
appointment of trustees in such cases. 1 h. 

Where a bill is filed for the appointment of 
new trustees, the amount of the property being 
small, the court will make an order for the. 
master to appoint the trustees at once under tlie 
reference, without the necessity of coming back 
fco thecourt, Clinton v. WarJdn,^, 7 Ir. Eq. R. 189. 

In a suit for the appointment of new truslees, 
occasioned by the refusal of tlie surviving 
trustees to exercise a })ower of apj.ointmunL 
reference was made to the master tu a|.>prove of 
proper pct 3 uns. Exceptions to his report on llie 


mi. 







ground that he hal not regarded the right of 
nomination given to the surviving trustee by the 
instrument creating the power, but not raising 
any objections to the fitness of the persons 
nominated by the master, were overruled. 
MUldle!-oii V. Reay^ 7 Hare, 106 ; 18 L. J., Oh. 
153; 13 Jur. 116. 

An order of reference, under the 4 k 6 Will. 4, 
c. 29, as to whether it would be for the benefit of 
the parties beneficially interested in a settled 
fund to lend it on the security of freehold 
estates in Ireland, may be made ex parte ; but 
the court will not confirm the master’s report, 
finding that such a loan would be for the benefit 
of such parties, unless they all, as well those 
entitled in remainder as those entitled for life, 
have either been served with the petition, or 
appeared before the master. Kiljjatrlelds Trusty 
w, 15 Jur. 041. 

In this case a reference had been made, under 
Turners Act, for the master to approve of a new 
trustee. The master made his certificate 
accordingly, and a petition was presented, 
praying that the master’s report might he 
confirmed. The vice-chancellor stated that he 
had communicated with the other judges, and 
it was settled that these applications must be 
made by moiion, and not by petition. Farmer^ 
III re^ 16 Jur. 634. 

Parties,] — A party beneficially entitled to 
part of the dividends of a sum in the funds held 
to have a sufficient interest to support a petition, 
under 11 Geo. 4 & 1 lYill. 4, c. 60, for appoint- 
ment of a new trustee ; and by s. 10 the court 
may appoint one of the bank officers to receive 
the dividends and pay them over to the new 
trustee ; and although an order has been made 
under the act, but irregularly, the court has juris- 
diction to give costs. Kiw), hi rc% 10 Sim. 605 ; 
9 L. J., Cin 257. 

Upon a petition by a mortgagee for the 
appointment of a new trustee in the room of 
the infant heir of a trustee for sale under a 
mortgage deed, the court, in the absence of the 
mortgagor, refused the application. Grem, In 
re, 2 Coll. 0. G. 91 ; 9 Jur. 704. 

On ] petition, a trustee of lands with a power of 
sale sufficiently represents the cestui que trust. 
Blaiwhird' a Truds, In re, 2 N. 11. 386 ; 8 L. T. 603. 

Service of Petition.] — Mode in which a peti- 
tion presented under an act of parliament, by 
which the court derives its jurisdiction, ought to 
be intituled. Law, In re, 4 Beav. 509 ; 11 L, J., 
Gh, 118; 0 Jur. 615. 

A petition under the 11 Geo. 4 &; 1 Will. 4, 
e. 60, to obtain a transfer of trust stock from the 
names of the surviving trustees into the joint 
names of such trustees and of a new trustee 
duly appointed, is properly presented by such 
new trustee, I h 

After a reference to the mtister, and a report 
thereupon, on a p^etition to eonfim the report, 
under the provisions of the stat. U Geo. 4 & 1 
Will ■ 4, c» 60, and to transfer funds to new 
Held, that all, fjarties interested in 

'vtha.iund, whether Jix„ :reversion,,.or .otherwise, 

> should’': he served with notice' of- the petition. 

M h, Jn n ; n Jur. S3. 


place of the bankrupt, who had misappropriated 
the trust fund, the court will give the assignees 
their costs only out of the general estate. Ileelis, 
Ex lyarte, Atkinson, In re, 7 Jur. 684. 

Eefusal of Trustees of Meeting-House to 
Hetire.] — The trustees of a meeting-house, 
having by a change ef their religious opinions- 
become disqualified for the trust aial refused to 
retire, ordered to pay the costs of tlie_ ap].>oint- 
ment of new trustees incurred in a suit instituted 
for that purpose on the information of the 
attorney -general. Aft.- Gen. v. Mnrdoeli, 2 K. 
k J. 571. 

Hew Trustee made Party by Supplemental 
Bill] — The survivor of two trustees being guilty 
of misconduct, the cestuis (jiie trust filed ajjill tt> 
remove him, and to appoint a trustee in his 
place. After the bill was filed, he appointed a 
new trustee under a power in the setticiuent, in 
the place of the deceased trustee, without the 
consent of the cestuis que trust. The new 
trustee, who had no notice of the filing of the 
bill, wais miade a party by supplememal bill. 
The court made him pay liis own costs of the 
supplemental bill, but not those of the other 
parties. Peat field v. Benn, 23 L. J., Ch. 497 ; 2 
VY. 11 68. 

Mode of Appointment provided by Act of 
Parliament.] — ^A bill having been filed for the 
appointment of new trustees in a case where it 
was proper to have recourse to the mode |.)rO“ 
vided by the provisions of the act of pariiament, 
the costs directed to be paidi to the plain tiff. 
Thomas v. TlhiAic;’, 18 Beav. 521. 

Executrix of Deceased Sole Trustee refusing* 
to Eeceive and Pay Dividends.] — An exeenu-ix 
of a deceased and sole trustee having deciinedi n> 
receive and pay the dividends on stock standing 
in the name of the Trustee, the cestui tpic trust 
filed a bill against her for rhe ajipuinriiicni 
new trustees, a transfer of the trust; mud, and 
payment of a dividend : — Held, that the excc-u- 
trix was entitled to her costs out t>f the fund. 
Legy y. MackrcU, 2 De G. H, ck J. 5.51. 


6. Kights. IhjwERs, Duties axi> 

Lr.TBILITIKS. 
a. In General. 

General Position of Trustee.]— Mere truss re 
has no riudit to traverse inuuhiiiou, Aad!fi\ 
hi re, I Madd. 581. 

Tru^tees not to take advautugtMj' Uicir tr-vn 
iacdies. Keni'uAi v. Xeirman, 1 .1\ Wins. 2‘Ak 

The court will m’»t take a di.H'd mu of tlie 
possession of the bunkriipiA iru^fces, Ihititr^ 
Ex jgarte, 3 Beac. k G. 2 76 ; 2 .L, J., I'k, 64. 
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CISC of which conflicts with his duties as a 
trustee, can, even with the consent of his cestuis 
que trust, enforce his own right to their detri- 
ment. Caa?i V. jlddUym^ 38 L. J., Ch. 322 ; 
L. it. 7 Eq. 406 ; 20 L, T. 212 ; 17 W. R. 480. 

Trustees cannot set up, as against their cestuis 
que trust, the adverse title of third parties. 
JWnmnme v. Mower 30 Beav. 461 ; 31 L. J., Ch. 
20 ; 7 Jur. (N.s.) 1268 ; r> L. T. 570 ; 10 W. R. 26. 

A seceding congregation of a chapel attempted 
to obtain possession of it by procuring some of 
their body to be appointed new trustees. In 
a suit to set asi<le the appointment : — Held, 
that the new trustees could not raise as a 
defence, that the congregation had departed 
from the original form of worship, and that 
such an objection could only be made available 
on an information tiled by them and raising the 
question. Ih. 

It would be dangerous, where a person enters on 
tlie foot of a trust, and never makes any declara- 
tion of his having performed the trust in pur- 
suance of the will, to construe this such an entry, 
as that a fine and non-claim would bar the 
right of the plaintiff, a remainderman. Shields 
V. AtliiTis^ 3 Atk. 560. 

Upon a trust in equity, no estate can be 
gained by disseisin, abatement, or intrusion 
while the trustee continues in possession of the 
land, neither will etjuity suffer a merger of the 
trust estate. Hopkins v. Hopkins^ 1 Atk. 591 ; 
Cas. t. Talb. 44 ; 1 Vern. 268. 

Duration of Trust.] — A trustee cannot, by any 
act of his own, denude himself of that character 
till he has performed his trust. Chalmer v. 
Bradley, 1 J. &; W. 68. 

When Majority can Act.]— A trust to apply 
funds “ towards the repairs of the church of W., 
the payment of the fifteenths, and relief of the 
poor of W., buying of armour and setting forth 
soldiers, and repairing Sawbridge bridge, within 
the parish,” is of a public nature ; and there- 
fore an act done by a majority of the trustees 
assembled for that purpose is valid. Wilhlnsou v. 
main, 2 0. & J. 636 ; 2 Tyrw. 544 ; 1 L. J., Ex. 234. 

One of several mortgagees can maintain 
an action to foreclose the mortgage, making the 
others co-defendaiits if they are unwilling to be 
joined as co-plaintiffs, or have done some act 
precluding them from being plaintiffs. The act 
of a ma jority of trustees cannot bind a dissent- 
ing minority nor the trust estate. In order to 
bind the trust estate the act must be the act of 
all the trustees. Lnlie v. Sonth Kensington Hotel 
C\k, 48 L. J., Ch. 361 ; 11 Ch. D. 121 j 40 L. T. 
638 ; 27 W. Li. 514—0. A. 

The manager of a company is not entitled, as 
such, to sign the hrui or name of the partnership. 
Beveridge v, Beveridge, L. B. 2 H. L. (Sc.) 183. 

il’he authority of trustees representing three- 
fourths of tlie property of a concern held to be 
insufficient to empower the manager as such, to 
sign the company’s firm, especially when the 
proceeding was opposed by the representative of 
the remaining fourth. Ib. 

Tower to Bender Property Liable to TMrd 
Party.] — ^^Frustces may render the property of, 
their beneficiaries liable to third persons for 
an act done by them in the exercise of’ the 
trust, Mersey Boehs and Harbour Board 
Gim, 35 L. J., Ex. 225 ; L. E. 1 H. L. n ; W 

jux, (mo J 14 K i\ mi 1 14 w. B. m. ^ . 


A trustee Avill be restrained from nsiitg the 
legal powers that have been conferred upon him 
otherwise than for the legitimate purposes of his; 
trust, and therefore a demurrer for want of 
equity cannot be snstained to a bill seeking such 
relief, although the plaintiff may have a remedy 
at law. Balls v. Strutt, 1 Hare, 146 ; 5 Jur. 
"1035. ■. 

i Where a plaintiff, as a drawer of a bill, in- 
dorsed itin trust for himself, and it was again 
indorsed by the defendant on the like trust, to 
a person who commenced an action on the bill 
against the plaintiff : — Held, that the court 
would restrain a trustee from using the powers 
conferred on him otherwise than for the real 
purposes of the trust, and a demurrer to a bill 
(to restrain the defendant from negotiating, and 
for having the bill delivered up), for waiit of 
equity, overruled, notwithstanding the plaintiff 
might also have a remedy at law. Ih. 

Trustee entitled to act on Ms own Judgment.] 
—A trustee is entitled to act on his own judg- 
ment, and is not bound to follow tlie opinions of 
the cestuis que trust. Selby v. Bowie, 2 H. R. 2 * 
9 Jur. (N.s.) 432 ; 8 L. T. 372 ; 11 W. li. 606. 

Power to Change Stocks.] — Trustees with 
power to change stocks, cannot thereby change 
cestui que trust’s interests. lord v, Godfrey, 4 
Madd. 455. 

Trustees in Possession of Land for Charitable 
Purposes— Adverse Title to Laud.] — The neces- 
sary funds have been subscribed by certain 
parties, a piece of land was purchased and con- 
veyed by deed to trustees, for a charitable pur- 
pose. Under this deed the trustees entcreci 
into and continued in possession for several 
years ; and with the acquiescence of all the sub- 
scribers, including some not parties to the deed, 
a considerable expenditure was made, and Imavy 
liabilities were incurred : — Held, that, even as- 
suming the subscribers not parties to the deed 
had an equitable interest in the land in respect 
of the moneys subscribed by them, yet they 
would not be heard to assert a title to the land 
adverse to that of the trustees. Att.-Gen. v, 
Munro, 9 Jur. 461. 

BTon-interference of Trustees — Eight to carry 
Trust into Effect.] — The non-interference of the 
trustees for a long period does not preclude them 
or their representatives from sustaining a suit 
for carrying the trust into effect, so long as the- 
trust subsists. But, sembie, on the contrary it 
is the duty of the trustees or their representatives 
to take steps for enforcing the trust. Hughes y. 
Wells, 9 Hare, 749 ; 16 Jur. 927. 

A trustee has as much the benefit of the 
pleading of this court as he that has the- 
equitable , interest ; and a cestui que trust is 
entitled to have the privilege maintained by 
the trustee. Suffolk (^EarV) v. Green, 1 Atk, 
450. 

Duty of Trustee — ^To Preserve Evidence of 
his Acts.] — trustee is bound to preserve 
evidence of his acts. Asjdand v.Watfe, 25 L, J.,, 
Oh. 53 ; a W. E. 526. 

. To Obtain Information as to Trust Bund.] 

—It is the duty of trustees to obtain infornialion 
of the disposition of the trust fuinl. Widher \\ 
Symouds^ 3 Bwanst, 58j lOK, E, 155. 
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Power to Lay out Money on Securities, j 
' Power to trustees to out money oti securities, 
includes power to give discharges to borrifw er>. 
Wood V. llarinan, 5 Madd. Ht)8. 

Payment of Head Hents.]— Qucere, whether 
the trustee of leaseholds settled to separate use oi. 
married AYOman, is bound to 
rents are paid, or liable as for wiirul dciauli. 
if the premises are evicted for nonpayment 
of rent. Booth v. Pnner. 1 Ir. Eq. E. -10. 

Bight of Snorting.]— Where a manor is con- 
vcveci to trustees, upon trust to dividetlie |)ronts 
of "it amongst the tenants of the manor, it is the 
duty of the trustees not to let the right of spornng 
to any of the tenants, upon terms advantagyous to 
them* as tenants ; but to make the best proiit they 
can by letting the right of sporting to all 
persons, whether tenants or otherwise, and to di- 
vide the profit so made ratably ann:uigst the ecst p 
one trust. Hutch hison v. Horrlft/^ ' *j , ' 

And see WeM v. Skaftcuhurf/ (Furl), 7 \ es. t.5P. 

Neglect to Let Barm at Higher Bent. J— A 
trustee letting a farm originally at a proper rent 
will not be held personally liable far the dalier- 
ence between that rent and the rent vhich, at *i 
subsequent period of the tenancy, might liave 
been obtained, merely because he negdeered to 
give notice to quit a few ni«'>nrhs after theie 
appeared to be a probability that the price yd 
agricultural protiuce would enable him. woo 
propriety, as between landioril and tenam. re 
obtain a higher rent. And, sernlile, that rmc 
would be applicable even to .a case lu wnicn ^ ac 
tenant was a near relation to the mi. 

there were some other eireurasr:n 2 c*s O’. < onurm 
the suspicion of personal iavour wiiaA *iuu o*- 
lationship is calculated to excite. v. 


Trustee for Infants under invaiia i^eea.j— 
Position, duty, and liability of a trustee for 
infants of an estate created by an invalid deed or a 
deed of doubtful validity, and which is impeached 
by other parties. Ehey v. Lutyens, 8 Hare, l»y. 

Appeal to House of Lords— Bight of Cestui 
que Trust to use Trustee’s Name on Indemnity.] 
—A trustee cannot, upon receiving a proper 
indemnity, refuse the use of his name to his 
<;estui que trust for the purpose of prosecuting 
an aripeal in the house of lords, on the ground 
that he thinks such appeal unreasonable, and 
that he is the solicitor of the party in whose 
favour the decree appealed from was made. 
jPaVnirjton v. Benhoio, 5 W, R. 670. 

Cestui que Trust Heir of Trustee.]— No act of 
the trustee can vary the right of the cestui que 
trust, but his situation may ; as where the cestiu 
quo trust is his heir, and the right to dower i 
depends upon which dies first. Selhy v. Alston, 
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forthesnkl term of eleven years, to the intent 
that rile purchaser may present for the next turn 
in the case of an avoiilance before the expiration 
'Of the terra, and in case of such avoidance, the 
purchaser may present accordingly. Albemarle 
{^Lard) V. llo(je7',% 7 Bro. P. C. 522. 

Birection to Convey Eeal Estates to Child 
■attaining Twenty-Eive— Life Estate only if Con- 
duct not approved by Trustees.] — K., by will, 
directed his trustees, on R., the eldest son of K., 
and failing him the next eldest son, attaining 
twent 3 "-one, to convej" certain real estates to K., 
but ill case any of the child ren conducted them- 
selves so as not to merit the approbation of the 
‘trustees, then such children were to have life 
estates only. K., by codicil directed his trustees 
to postpone the conveyance to R. till he attained 
twenty-five. R. at twenW-three married, with 
the approbation of the trustees, though they were 
aot parties to liis marriage settlement, which 
settlement disposed of his interest under liis 
father’s will as if it were an estate in fee. When 
R, attained twenty-five, the trustees, not being 
■■satisfied with R.’s conduct, conveyed to him only 
.-a life estate in the premises : — Held, first, that 
the eldest son was included under the term 
-children : secondly, that the trustees were not 
bound to declare their dissatisfaction until R. 
attained twenty-five, and that the^^ could not by 
iaaving assented to R.’s marriage preclude them- 
selves from discharging the dutj’of reviewing his 
conduct when he attained twenty-five, Weller 
V. Vre, 15 L. T. 97. 

Promissory JTote to be Cancelled if Maker 
"behaved to Satisfaction of Trustees in his Busi- 
ness.]— A testator gave all his real and personal 
estate (after certain specific and pecuniary gif ts) 
to trustees, including therein a promissory note 
for 5.000L and interest due from J. L. C., upon 
trust to get in and convert, and divide among 
certain persons, of whom J. L. G. was one. If 
J. L. 0. behaved to the satisfaction of the 
trustees in a certain business in which he was 
placed, the trustees were to cancel the note for 
the benefit of J. L. C. ; but if he did not behave 
to their satisfaction in the said partnership for 
six years from the testator’s decease, thc}" were 
to call in the note. Within a year from the 
testator’s decease the partnership, in which J. L. 
■0- was, was dissolved : then J, L. 0. became 
bankrupt : then the trustees (but long within 
six years after the testator’s decease) gave notice 
to J. L. C. that he had misconducted himself, and 
called in the 3,000L In their answer, which was 
also within the six j-'ears, the trustees declared 
that the misconduct referred to was misconduct 
in the partnership, and within the meaning of 
the wdll, and that it had caused the dissolution : 
— Held, that such notice, although after the 
bankruptcy, was sufilcient, and that the 3,000L 
should be deducted out of the share of J. 
L. G. in the residue. Bird v. Johnson, 18 Jur. 
976. 

Distinction between a trusb^e undertaking to 
make good a debt due to the estate, and actually 
receiving payment, Jn the one case being bound 
to invest it, i.e. if the money be receivetl ; but 
«ecus, where the trustee merely undertakes to 
make it good, the debtor not being discharged. 
Ib. 

Deposit of Bonds and Money with Bankers to 
Guarantee Interest to Bondholders,] — An agent 

YOIi. Xir. 
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of a foreign railway company deposited with the 
plaintiffs, M'ho were bankers in England, certain 
bonds of the company, and a sum of 5,000Z. to 
guarantee the payment of the interest on the 
same bonds, which was payable at the plaintiff’s 
bank ; and in case of non-payment of the interest 
the 5,000L was to be forfeited, and divided 
among the bondholders. The interest was not 
duly paid: — Held, that the plaintiffs 'were 
trustees of the money for an unascertained class 
of individuals, and that they could not be called 
upon to ascertain, at their own risk and expense, 
who was included in that class ; and therefore 
one who claimed to be an unsatisfied bondholder, 
and had in that character commenced an action 
' against the plaintiffs for part of the 5, 000 Z., was 
restrained by injunction. Mmihey y. Morley, i 
Jur. (N.s.) 234. 

Power to apply Surplus Income in Improve- 
ment of Property.]— Trustees of a term with 
power to apply surplus income in building and 
improvement were allowed to apply money 
standing to real estate capital account in building 
and improvements, including drainage. Leslie, 
In re, 45 L. J., Oh. 668 ; 2 Cli. D. 185 ; 34 L. T. 
239 ; 24 W. R. 546. 

Trustees of real estate for a term of 1,000 
years from the day of the death of the settlor, 
had powers, during a period of certain lives in 
being and twenty-one years, to manage the 
estates, and out of the income to keep down 
charges and incumbrances, and subject thereto 
to repair, erect new or additional buildings, and 
generally to make such outlay for the improve- 
ment of the estates as they should think fit or 
conducive to the general benefit of the estates 
or the tenants thereof, and hold the surplus as 
capital, which was to be laid out in the purchase 
of lands to be settled to the like uses. The 
settlor having died in 1870, the first tenant for 
life being in possession, and the income being 
insufficient, after keeping down charges and in- 
cumbrances, to pay for repairs, for the cost of 
new buildings, and generally for improvement of 
the property, the court allowed, out of capital, 
payments in draining upon which the tenants 
paid 51. per cent., and in erecting new buildings. 
Ib. 

Though 32 Geo. 3, .after directing trustees to 
light, cleanse, and improve certain'^ streets, em- 
powers tliem to sell waste lands in order to <lcfray 
the expenses, &c. and to expend the surplus in 
such a manner as they shall duem necessary, it does 
not authorise them to spend such overplus in 
opposing a bill in parliament, which, if passed, 
W'ould be extremely prejudicial to the purposes 
of the <act under which they officiate. Edwards v. 

2 Chit. 610. 

Duty to enforce Payment of Trust Eunds.]— 
It is the duty of trustees to press for the pay- 
ment of the trust funds to them, and if they 
are not paid within a reasonable time, to enforce 
payment by legal proceedings. And it is espe- 
cially their duty to take action promptly if by 
the terms of the trust payment has been deferred 
to the expiration of a specified time. The only 
excuse for not taking action to enforce payment 
is a weU-founded belief on the part of tlie. trus- 
tees that such action would be fruitless ; and 
the burden of proving the groumls of such belief, 
is on the trustees, Brogden, In t(\ Bifluiq \\ 
Brvgi^n, 38 Oh. D. 540 ; 59 L. T. 650 ; 37 W. U, 
84-r**C. A» 
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men ts are not personally responsible to the unpaid 
legatees if the assets retained for them sliGiild in 
the result prove insulficieiit to pay them in fulh 
The conduct of trustees ought to be regarded 
with reference to the facts and circumstaiieeS' 
existing at the time when they had to act and 
which were known, or which ought to have been 
known, by them at that time. ' M. re^- 

7 L. T. 96— 0. A. , ' ^ 


property to trustees in trust for certain benefi- , , 

Claries ; a short time after the testator's death a j Addlstni v 
mortgage of the tlevised property was discovered, 
but was suspected by the trustees to be a forgery. 

They had not funds with which to institute pro- 
ceedings : — Held, that they were ' 
take proceedings at their own expense 
the trust estate. Ih, 

Loss by Ifon-conversioa — Form of Order.] — 

Where tiiere has been a loss to the trust estate 
by reason of a non-conversion of a security 
forming part of the trust property, but the 
trustees allege that they could at no time have 
realised the full value of the security, they will 
be allowed the benefit of an inquiry to show 
the actual amount which would have been 
realised by a conversion at the proper time, 
and their liability will be limited accordingly. 
GaimhoTtniqli (^EarV) v. Watromhe Terra Cotta 
Co„ 54 L. J., Ch. 991 ; 53 L. T. 116. 

Deposit at Dank — Delay — Failure of Bank.] — 

A will appointing trustees only authorised them 
to invest in parliamentar}’' stocks or funds, or in 
freehold, copyhold, or leasehold hereditaments. 

The will contained a provision that no trustee 
should be answerable for any banker, broker, or 
other person in whose hands any moneys might 
be deposited for safe custody or otherwise. The 
trustees left the sum of 500k on deposit at a 
bank, by way of interim investment, whilst they 
looked for a mortgage, for fourteen months, 
when the bank failed. Upon the question 
whether the trustees were liable for the loss 
thereby occasioned : — Pleld, that fourteen months 
was too long for the trustees to leave trust 
money on deposit at a bank ; that if after six 
months they could not get a mortgage, they 
ought to have invested the money in consols ; 
that, from the moment they loft it too long on 
deposit, they became responsible for the conse- 
quences of their default, and were therefore 
liable for the sum lost to the trust estate. 

Ca?in V. Cam, 51 L, T. 770 ; 33 W. H. 40, 


Pressure by Trustee for Money due to Estate. ]j, 
-A testator who died in 1872 by his will be- 
iiot bound to queathed a legacy of 1,000k in trust for J. By a 
to recover codicil after reciting that he desired his widow 
after his death to enter into the business tlien 
carried on by him in partnership w^ith I)., anci 

■ that the bulk of his property .was itivested ; asv 

■ capital in the said business, the' testator euii- 
. powered his ■ trustees to invest ; ' or ■ coiitihue: 

invested, moneys in their hands as trustees, in 
the aforesaid business or any other business in 
which they in their uncontrolle<l discretion might 
think fit, without being liable for loss. The 
widow entered into partnership with I), lurien 
years,, during which term the 1, 000k; was left' 
the business. After the.expiratioihof ten, years- 
the widow left the business, and D. filed a 
tion, and a composition of 10.?. in the pound was 
agreed to, payable by three instalments. Only 
one instalment was received by the trustees- 
which was not invested, hut placed on deposit at 
a bank. Ho pressure was made for payment of 
the other instalments. J. commenced an action 
against the trustees, seeking relief on the ground 
of breaches of trust:— Held, that ]the not' calling' 
in the 1,000k on the widow’s retirement., from; the, 
business ,was not ' a breac.li' of trustdbut that, on;' 
the construction of the codicil, .the..' power wm 

■ not restricted to lending to ' any ,.' particular 
' partners in the , bxisiness That the not callipg^ '' 

In ;or pressing for pajmient, of the two unpaid 
instalments was not a breach of trust, .for the. 
trustees were not guilty of negligence but "'liaci 
acted honestly in the belief tiiat fxressurt^ woii,!d 
not have resulted i,n bene.fit to the estate, ■a'n.cl 
had reasonable gi'ounds for aeti,rig’ as. t,h'ey I,:iacl , 
done -That as the loss of inconie by the .non-'. 
i.nyestment of the first instaink-nr was very 
small, and as there was a probaUIiry of anutber 
instalment being shortly received, when lioili 
might be invested together, rui ,' , 0 'rd.eiy 'wcuild, ; 
made against the trustees, wiio hatl acted on the 
Loss of Trust Money by Eeason of Defect advice of their solicitor in placing the money on 
inTitie— Employment of Solicitor.]— In the year deposit insti.-ad of investing h, Karl hi re, 
1838 the trustees of a marriage settlement invested Jokmoii v. i)avU‘.s, 39 \V. B. i07. 
a portion of the trust funds on an assignment of « ^ ^ . 

an appointed sliare of a fund. The apr>ointment Trust for Sale— Capymg on Business — Ad* 
purported to, be made in execution of a joint ’'^^^ices — Eight of Creditor against Trust Funds.] 
power by a husband and wife, but the deed had marriage setrlement a lunatic asylum 

not been executed by the wife. The trustees had assigned to trust ee.s on trust at t he rt'quxxst 
employed a solicitor to act for them in preparing husband and wife to i^cll imd ^tnml p<>8“ 

the assignment, and to transact the legal business sessed of Jme proeccds of the sale for the In.-nefit 
connectal with it : — Hekl, that the trustees iverc ohildren ; but the trustees wvre 

not liable for the loss occasioned by the non- to allow’ the husband to carry oii the biisint‘.*s oC 
execution of the powder of appointment. E-och- asylum ’without paying any ivrn. bur paying 
fort V. Smton, ri8961 1 In E. 18. certain premiums and other moneys, 11 kj bus- 
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be indeinnified for moncTS advanced by him for 
the purposes of the asylum, the tradesman had 
no riirhb to recover his debt out of the trust funds, 
no special part of the estate having been appro- 
priated for carrying on the asylum. Garland^ 
Ex parte (10 Ves. llo), considered. StrtcMaml 
Y. SynHuii<, aS L. J.. Ch. 582 ; 26 Ch. D. 245 ; 
51 L. T. 406 ; 32 W. Ih 8S1)— C. A. 

, ' to postpone Sale — 

Profits of Business.] — A direction in a will erii- 
powering trustees to"'])Ostpone the sale and con- 
version of any j.nirt (d the testators property for 
such period as to them should seem expedient, 
justifies the trustees in postponing the sale of the 
testator’s bui^iuess, and in carrying on the busi-, 
ness with a view to benefit the tenant for life 
who is entitled to the profits till sale. Orowtlier^ 
III re^ Midgley v. Crowthei\ 64 L. J., Ch. 537 ; 
[1895] 2 Cu. 56 ; 13 Ih 496 ; 72 L. T. 762 ; 43 
W. E. 571. 

Power to Postpone Sale — Power to Carry 

on Business.] — A testator gave alh his residuary 
estate to trustees upon trust with all convenient 
speed to sell; and particularly with all con- 
venient speed to sell his business of a pawn- 
broker. The testator empowered his trustees 
to postpone the sale of his estate, or any part 
thereof, for so long as they should think fit 
Held, that this power did not authorise^ the 
trustees to canyon the business for an indefinite 
time. But, under the circumstances, they were 
authorised to carry it on for two years from the 
death of the testator. Smith, In re, Arnold v. 
Smith, 65 L. J„ Ch. 269 ; [1896] 1 Ch. 171 ; 
74L. T. 14; 44 W. R, 280. 

Increase of Capital — Mortgage.]— .&<£? Dim- 
mock, In re, 52 L. T. 494, post, col. 629. 

West Indian Estates — Expenses of Cultivation 
— Advances by Consignee.] — B., the consignee of 
the produce of a West Indian plantation, carried 
on by T., as executor and trustee of his father, 
advanced money to T. to be expended on the 
estate, on the agreement that T. should bind 
the future profits^of the estate to repay the same, 
which T. had power to do under the will. 
The agreement was not in writing, but was 
bona fide acted on by D., who advanced moneys 
accordingly; — Hcld^ that the agreement being 
part performed was binding. Daniel y. Trot- 
man, 1 Moore, P. C. (n.s.) 123; 9 Jur. (N.S.) 583; 
8 L. T. 522 ; 11 W. R. 717. And sqq Marison r, 
Moristm, post, col. 645. 

A West Indian plantation is a species of trade, 
and cannot in general be carried on without 
advances from a consignee in this country, to 
be reimbursed out of the future proceeds. This 
difference between West Indian estates and 
landed estates here, affects the mode in which 
courts view the dealings and conduct of trus- 
tees, and even the construction of wills and 
instruments relating to the former estates, 
Semble, the consignee advancing money to carry 
on a West Indian plantation has an implied lien 
on the future profits for such advances. Ik. 

' ■ AdmlnistratioE of Trusts — Payment by Trus- 
tees.] — A iiather devised his real estate to 
trustees to pay an annuity of 6,000^. a year to 
his daughter, and subject thereto upon trust .to 
accumulate the rents for twenty-one years, and 
out of the accuinuiated fund from time to time 
to pay his debts, legacies, and the incumbrances 
on -the estates, and invest the residue in the pur- 


chase of lands to beheld on the same trusts ; and 
he directed the estates, on the expiration of the 
trusts for accumulation, to be settled in strict 
settlement. He directed that as soon as the in- 
cumbrances were paid off, the annuity should be 
increased to 8,000^. He gave his residuary per- 
sonal estate to his trustees to pay off the incum- 
brances, and apply the surplus in the same waj?" 
as the accumulated rents and profits. He died 
leaving personalty which, within a month after 
his death, was ascertained to be amply sufficient 
to pay off his debts, legacies, and incumbrances. 
The trustees, h > we ver, retained a considerable 
part of the perc>onaTestate, as it was producing a 
high rate of interest ; and they did not for several 
years pay off all the incumbrances : — Held, that 
the trustees were right in paying the annuity at 
the rate of S,000L a year from the testator's 
death, and must be allowed it in their accounts. 
Astley r. Essex (Earl), L. R. 6 Ch. 898; 25 
L. T. 470. 

A widow, who was by the terms of the will to 
be allowed money by the trustees during the 
minority of an infant— her son — abandoned the 
child, for whom other guardians were appointed 
by the court, and afterwards having cohabited 
with a married man, and by him bad several 
illegitimate children, lived with them in a house 
to the use of which she was entitled under the 
will. The trustees under these circumstances 
refused to make her any allowance out of the 
trust moneys : — Held that she could not compel 
the trustees so to do, but was disqualified from 
making any claim by her abandonment of the 
child, independently of other misconduct. Mellor 

—- Overpayment to Beneficiary — Costs,] — A 

testator devised and bequeathed his residue to his 
wife and two sons, his executrix and executors, 
on trust for his wife for life, and after her death 
as to one-fourth for each of his two sons, a7.id as to ■ 
the other two-fourths respectively on trust for 
each of his two daughters and their children. 
The widow and sons proved the will during the 
life of the widow. She managed the estate ; she 
paid sums of money in respect of each fourth by 
anticipation, one son received more than was paid 
in respect of the other shares. It turned out 
after her death that the estate was insufficient to 
bring up the other shares to an equality with 
what such son had received : — Held, in an action 
to administer the testator s estate, that, it not 
being shown that the deficiency had not arisen 
from subsequent wasting of the estate, neither 
son was liable as trustee to make good the 
deficiency of the other shares, and the son who 
had received the excess was not liable as bene- 
ficiary to refund ; but that he could not be paid 
his separate costs as beneficiary because he had 
already received more in excess of Ins proper 
share than the amount of such costs. Winslow, 
In re^ Erexe Y. Wi/mlow, 60 L. J., Ch. 20 ; 45 Ch, 
D. 249 ; 63 L. T. 485 ; 39 W. R. 120. 

■— — Sums Toiuntarily added to Share— Erro- 
neous Construction of Will,] — Where the trustees 
of a will had voluntarily added certain stuns to the 
settled share of a beneficiary under an erroJK'ous 
impression as to the true construction of the 
will, and the will was subsequently constriicil by 
the court adversely to their impression ; — 
that there was nothing on the evidence to show 
that the trustees hold the coiitribute<! fund an 
the trusts of the will m construed by the court, 
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charges out of pocket in the same manner as if 
he had not been a trustee, but had been employ et I 
by the trustees in the matter of the trusts ’’ 
Held, that notwithstanding the legacy of 200^. 
the defendant was entitled to charge not only 
for his professional services, but also for his 
trouble as a trustee for what was not properly 
solicitor’s work. Msh, hi re, Bemieit v. Bennett, 
62 L. J., Ch. 977 ; [1893] 2 Ch. 413 ; 2 il. 467 ; 
69 L. T. 233— C. A. 

Settlement of Accounts between Co-trustees— 
Beneficiaries’ right to investigate Accounts,]— 
In the absence of special powers or authority 
contained in the trust deeds, trustees cannot 
settle their accounts against tiic estate by 
agreeing the amount with their C('>"trustees, so as 
to bind the beneficiaries ; the latter are entitled 
to have such accounts re-opened and investigated. 


but only that they held the money for the bene- 
fit of the beneficiary under the will. Walters, 
In re, JVeisen v. Walters, 63 L. T. 328 — C. A. 

Partnership — Money of deceased Partner 
left as Loan— Expenses of Audit and Stock- 
taking.] — Testator, on retiring from business, 
left his share of the capital as a loan at inte- 


terms of an agreement under which the annual 
balance sheets of the firm were to be shown to him, 
and he had at all times access to, and liberty to 
inspect the stock and books of the business. 
The money was to become immediately repayable 
in certain events, the happening of many of 
which could not be ascertained without an audit 
of the firm’s books and a stocktaking. The 
testator, by his will, gave his personal estate 
upon trust for certain persons for life, with 
remainder to others absolutely : — Held, first, that 
tlie discretion of the trustees of the will as to how 
often there should be an examination of the 
books and stock 


Ejffect of Administration Becree.] — After an 
administration decree has been made, all powers 
of management of the estate which may be vested 
in trustees are subject to the control of tiie 
court ; and the judge who exercises such control 
must be personally satisfied of the propriety 
of the course proposed to be adopted by the 
trustees. Bethel v. Abraham, 43 L. J., Ch. 180 : 
L. R. 17 Eq. 24 ; 29 L. T. 715 ; 22 W. R. 179. 

Trustees having power to invest certain moneys 
belonging to a testator’s estate at their disex'e- 


of the firm ought. not to be 
fettered, but, in the absence of special circum- 
stances, it should be made once a year. Held, 
secondly, that the expenses of such examinations 
should be paid out of the capital of the testator’s 
estate, and not out of the income. Bennett, 
In re.Jonesv. Bennett, 65 L. J.. Ch. 422 ; [1896] 
1 Cli.'778 ; 74 L. T. 157 ; 44 W. R. 410— C. A. 


Trust to receive Rents and manage Estate 
— Salary.] — Where estates were devised to a near 
relative and a family solicitor until B. attained 
the age of twenty-eight years, upon trust to 
receive the rents and manage the estate, and the 
will empowered any trustee being a solicitor to 
charge auid be paid for all business done by him 
as a "solicitor in respect of such estate, and a 
legacy of lOOZ. was given to each trustee, and 
the trustees managed the estates consisting of 
2,000 acres partly unlet for fifteen years, paying 
themselves a salary of lOOZ. a year each for the 
trouble of such management, amounting in ail 


securities from time to time, as to the majority 
should seem meet, applied to the court in a suit 
for the administration of the trust e-tate for 
liberty to invest the mo7ieys in and t;,? convert 
securities into American funds or railway stock.s. 
Infants were interested in the trust estate : — 
Held, that if the trustees had th.^ tiiscrction they 
claimed (which was doubtful), the court onglit 
not, in a case where infants were interested, to 
permit them to exercise tliat discretion in the 
way they proposed. Jb, 

After trustees have invoked tiie aid of the 
court in adininistering an estate, an;i a ilecrec 
has been made, they cannot act iii the tuatter of 
the administration except under tiie sanction 
the court. Minors v. Battisen, I ApieCaii!. -128 i 
46 L. J., Ch. 2 ; 35 L. T. 1 ; 25 W, R. 27—11. I.. 


Mines and Mining Leases, 
Mikerals. 


Timber.] — See Waste and Timbei^ 
And sea Settled Land. 


ii. Power to Mortffat/e, 

General Rnle— Rower to ieii or Borrow.]*--* 
AU that the law requires from a trmtoo 
who has power to sell or borrow, is that he Hhall 
follow the dictates of ordinary fcrudfrnce in 
adopting the one course or the 'other ; and tfm 


Solicitor-Trustee— Rower to Charge for Pro- 
fessional Services, and also for Work done as 
Trustee.] — A testator, having by his will ap- 
pointed a .solicitor one of his executors and 
trustees, and bequeathed 200Z. to him if he 
should ac<.'ept the oific.e, declared that he and 

“every other person to be thereafter appointed a Ann Gas 576— H L (Ao'i 
’trustee of his w, ill who might be a solicite should * '* ■* -v- •/ 

entitled to receive' ‘his , usual professional -—Ruraitur© given toWMow tor life— 

nosts; and charges, as well by way of'remu- naneeofdhiidriiioiitofCafitaLJ— TlnHleletwiers, 
Deration "for business transacted (moluding all or those they represented, were appointoh under 
busineai,, ol; whatever .kind ,nob strictly ,pro* a settlement, with directions to pay debts and to 
i»ionairhht'whidli been' performed pay a certein portion of the free iiwoiae of tlio 

,by a trustee, ndt being is costs' md settled property to tlic widow of the settlor for 
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the support, education, and putting out in the tions, were excluded from the benefit of the trust, 
world of the children ; and after the youngest Ib, 
child (then not born) reached thirty, to sell or 

divide the estate, which consisted of house To Pay Oflf Incumbranees.J—A. devised his 
property in Glasgow, and to make such further estates at Blackacre to trustees for a term of 
advances for the maintenance and education of 1,000 j^ears, upon trust to pay off all incumbrances 
the children as the trustees should consider for the time being secured on his “ settled and un- 
expedient. The trustees entered into office in settled estates.” At the date of his will, amongst 
1857. and in 1858 borrowed a large sum to pay his settled estates was a renewable leasehold 
off, inter alia, a bond debt. The trust was property at Whiteacre, which was settled upon 
sequestrated in 1867, all the creditors not being him for life, remainder to his eldest son abso- 
paid in full. The testator’s furniture was life- hitely. Subsequently to the date of his will he 
rented bv the widow ; she pledged it, and it was purchased the reversion expectant upon the 
lost ro the estate. In 1886 the pursuer and determination of the lease of Whiteacre, and 
other children of the testator sought to make he and his eldest son joined in a mortgage 
the trustees liable for not having sold the pro- 
perty instead of borrowing: — Held, that the 
trustees were authorised to make payments to 
the widow and children, although those pay- 
ments were out of capital ; and that they were case the mortgagee sold under his power of 
not liable for the loss of the value of the furni- sale contained in the deed, were directed to 
ture. Ih. be paid to the testator and his son, according 

A trust “to make sale and dispose of” to their interests : — Held, that the subsequent 
the testator’s real estate, does not authorise dealings, by wmy of mortgage, with Whiteacre 
a mortgage where an intention appears that did not amount to a re-settlement, but that the 
the hvhole real estate should be converted, same was, at the death of the testator, to be 
as in the case of a trust to apply the moneys considered as one of his settled estates, and that 
arising from such sale in payment of debts, and the mortgage upon it was raisable by the trustee.^-. 
then upon further trusts for the benefit of wife out of Blackacre, under the 1,00U years’ term... 
and children. Haldenhy v. Spofortk^ 1 Beav. Hafitings (^Lord) v, Astley^ 10 W. R. 73. 

390; 8 L. J., Ch. 238; 3 Jur.*24i. And see 

Sa.vbg v. Thomas, post, col. 629. To Pay Off Charges.] — Limitation of estates'-- 

to successive tenants for life, with remainders in 
To pay Debts.] — Trustees, to pay debts, may tail, subject to a term vested in trustees, the 
fairly raise by sale or mortgage without waiting trusts of which were, in the first place, by 
for a decree. Bath (^Earl) Bradford {JSarl), cutting and selling timber of full growth, or by 
2 Yes. Sen. 590. demising, mortgaging, or selling the estate 

Where a term for years was by settlement (except the mansion-house), for all or any part 
%msted in trustees to raise, by sale or mortgage, of the term, or by all or any of the said way.s, 
money to discharge the debts of the tenant or any other reasonable ways, to raise 30,UU0L, 
for life, who soon after wdth his own money and pay the same to the parties therein irieri- 
pays the debts, without taking assignments of tioned : — Held, that, as between the tenants for 
the securities ; a mortgage of it by the trustees, lifenotimpeacbablefor waste and the remainder- 
several years after, by direction of the tenant men, the corpus of the estate must bear the 
for life is a due execution of the trust. Tenant charge ; and that the interest of the charge 
for life has, during his own life, a right to call must be paid by the tenant for life in posses.sion, 
for an execution of the trust, and to stand in the who, in the meantime, was entitled (as part of' 
place of creditors. After an express declaration the profits of the estate) to the timber, wliicb,, 
of the ten; nt for life to charge, it cannot, from as such tenant, for life, he had a right to cut. 
the debts being paid by him, from no assignment Marker y. Kehewich, 8 Hare, 291 ; 19 L. J., Ch. 
of the securities being taken, or from length of 492 ; 14 Jur. 544. 

time, be presumed he intended to exonerate the The trustees of the term in such a case have 
estate. Bed/?igt<m v. Jiedington, 1 B&ll & B. 131 ; not an unlimited discretion to raise the charge 
12 R. R. 5. in such a manner as they may think fit ; and "it 

A. directed his trustees to raise by mortgage of does not follow that, because their discretion in 
all or any part of his devised estate, any sum or a- mode of raising the charge has been lion esfly 
sums of money, not exceeding 20,0007., and to exercised, the charge will be left to be finally 
apply the same in liquidation of such of the borne by those parties upon whom, their act 
debts of M., as to them should seem expedient or might chance to throw it. Ik 
proper. The trustee.s having refused to raise the By a marriage settlement, the father of the 
money without the sanction of the court, suits intended husband agreed to settle a money bomi 
were instituted by the creditors and trustees for and certain real estates on the iutendetl hu.sbaiid 
the purpose of obtaining the benefit of the trust, and wife, during their joint lives, and aftej* the 
and obtaining the sanction of the court to the death of the husband, if the wife should 
raising of the money : — Held, first, that the trus- survive, on her for life, and after her decease or 
tecs had not, by their refusal to raise the money second marriage, upon the children ; and it 
without the sanction of the court, abandoned was agreed, that if the hu.sband shoiiltitlie behu'c 
their power of selection among the creditors, his wife, three trustees should be a})pointod to 
Joel V, J/dls, 30 L. J., Ch. 354 ; 7 Jur. (K.s.) 389 ; take care of the property for the child or children 
3 L. T. 882 ; 9 W. R. 298. of the marriage. The marriage 'w'^as solemmlscd, 

. Held, secondly, that the powder of selection and there wms issue of it," The. husijjual’s 

among the creditors was not confined to debts in father , died, leaving his boh, the husband, tisu 
. existence at the death of the testator. Ik 'sole executor, who thereupon look pos.^essi^jn uf 
Held, thirdly, that debts which at the time of ! the bond, am.l deposited it with his itatikers, who 
"i , ’ . , ^ his death were barred by the statute of Mmita* ' had no notice of the settlement, to secure a ioau 



to secure a part or the purchase money. 
The equity of redemption in the mortgage 
was limited to A. and his eldest son as 
joint tenants, and the surplus moneys, in 
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claimed the trusts of the will), in order to meet 
some pressing claims against the estate, borrowed 
a sum of 5 u 6/. upon the security of a mortgage 
of a portion of the reiil estate : — Ueld, that, 
under the terms of the will, Jones being both 
executor and trustee, had power to mortgage the 
testator’s real estate. la Dutton 

Broolitidd, 59 L. J., Cli. 81 ; 61 L. T. G51 ; 38 
W. K: 90. 

Carrying on Business.] — A testator be- 
queathed a pecuniary legacy and a life annuity 
to his widow, and gave all his real and personal 
estate to his trustees upon certain trusts. _ He 
empowered his trustees to continue his business 
of a brick manufacturer, and to increase or 
diminish his real or p-ersonal estate therein at 
his death : — Held, that the trustees ermid nr,t 
create a paramr-unt charge Iw mortgaging the 
real estate to raise moneys for tlie discharge of 
debts incurred by theni in carrying on the 
testator’s business, In re. Leedham v. 

Patchdt, 63 L. T. 545. 

Power to Mortgage Chapel.] — The trust deeds 
of certain Wesleyan Methodist chapels contained 
powers of raising money by mortgage for the 
purposes of the trusts : — Held, that any of the 
trustees of the chapels might be mortgagees 
under this power, and that, if they were such 
mortgagees, they might exercise all the rights of 
mortgagees^ although in opp-osition to the trusts. 
Aft. -Gun. T. Jiardu. 1 Sim. (N.S.) 338 ; 20 L. J., 


trust, “out of the rents, issues, and profits” 
thereof, to pa}” two annuities, “ and by the same 
ways and means, or by such other ways 
and means (except a sale or sales) as they 
may think proper, to levy and raise ” sufficient 
to pay off the charges on the estate, and, subject 
to the trusts aforesaid, to A. for life, with re- 
mainders over : — Held, that the trustees could 
not raise the charges either by sale, by mort- 
gage, or by leases on fines, but that they must 
be raised out of the rents and profits of timber 
and mines, the trustees exercising a discretion, 
so as not to exhaust the whole income, and leave 
nothing for the tenant for life. DtmnHt v. 

Wyjidham, 23 Beav. 521 ; 3 Jur. (n.s.) 1143 ; 5 
w: E. 410. 


V, CamoyB {Lord), 51 L. J., Ch. 785: 21 Ch. D. 573 . 

A testator gave his trustees a power to be 
exercised at their absolute discretion of selling 
real estates, with a declaration that the pro- 
ceeds should be applied, at the like discretion, 
in the purchase of other real estates. He also 
gave them power at their absolute discretion, 
to raise money by mortgage for the purchase of 
real estates. A suit having been instituted for 


Borrowing on Future Tolls. ]— 
of the trustees of a t urn i. ike ro:' 
powers given them by their : 
money on the credit of future 
Wilson V. Goodviun, 4 Bare, 62. 


purchase, or in rc*fu.sing to exercise his power of | to amend to 
raising money by mortgage for the proposed j the interest 
purpose. Ih ! party to the 

, 1 W; E. 130. 

Power ** to make any Sales and Arrangements 
they shall judge expedient.”]— A te.siator ap- 
pointed Hipett and Jones executors and 
trustees of his will, and directed that the trustees 
or trustee for the time being of bis will should 
■have full power to settle his accounts and wind 
hp hie affairs as they or hO'Should think fit. and, 

Ip,. so f;{bi]nir, “to, make any sales and arrange- 
'sifente]ffi^hrEe:sliall Juclge expedient,” 

.the real ^estate unto. and j..gage.... 

upon the therein ! life tiiulcr the will had Ixen assigiiwl id the 
death* L. Society i the tenant in tall in wiiiiiindtr wm 

v^^robate' and iulaiit An ludcr %m then a»d« ‘om a 

f t, A,''* , ' > ’ 


Buty to obtain Transfer ee--Traiisfer of Mort- 
gage— Costs of Transfer. ]-"J'. tkn ised a rtful 
estate to trustees fur a t? rm of 23 * 6 U yeai» upon 
trust to jaise money in ah.l of his lemiiial 
estate, ami subject there! o in strict seHleaiaiti 
Lat'ge sums of rnoney were raised uuder ildS: 
. tnisj;, and amongst others u Mini of Khdidi by a 
And I mortgage to M. In IhllO M. culled in the mort- 
At this time the Cfsuite of the tenant for 
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.•summons taken out by the infant tenant in tail 
by his next friend, to which the trustee of the 
term was the only defendant, that the trustee 
should be at liberty to raise the sum of 10,000i^. 
which M. had called in by way of transfer of 
the liereditaments comprised in the said mort- 
.gage, except a small portion thereof, which 
should be rcdeased, and that the costs of all 
parties of the transfer should be raised by a 
morigage of the part so released for the re- 
mainder of the term. 'I'he costs were accordingly 
raised by a mortgage of the excepted portion by 
the trustee, and the mortgagee now took out a 
summons for foreclosure and a receiver. The 
L. ISocioty opposed : — Held, that the trustee of 
the term had not discharged all his tlutios, as, a 
sum of lM)i)L might still have to be raised under 
the ti Lists thereof, besides which he had a right 
to redeem the mortgage for 10,000Z. and had a 
■duty to his cestui que trust under the term to 
preserve the equity of redemption, and there- 
fore the mortgage to raise the costs of the 
trails! er was binding on the tenant for life and 
his assignees, apart from the order for the 
amount of the taxed costs of such transfer, 
Newell V. Binhopp., 62 L. J., Ch. 985 ; 69 L. T. 
■68.— C. A. 

A 71(1 .iee POWEBS. 

iii. Power of Lermnrj. 

L3ase by Tenant for Life — Eelease of Mortgage 
by Trustee.] — A., tenant for life, with power of 
leasing, agreed to grant a lease of a house, sub- 
ject together with other property to a mortgage 
which was vested in a trustee, and in which A.’s 
wife and unborn children were interested. To 
•enable A. to grant a valid lease, the trustee of 
the mortgage and A.’s wife joined in releasing 
the house from the mortgage : — Held, that it was ' 
.a breach of trust on the part of the trustee to i 
I'elease the house from the mortgage ; but that I 
the trustee and A. might have joined in granting ! 
.a valid lease, without discharging the premises 
from the mortgage. Dawes v. Detts.^ 17 L. J.. 
€h. 315 ; 12 Jiir. 709. 

Mining Lease.] — Upon a special case presented 
under 22 & 28 Viet. c. 35, and the 23 & 24 Vicr. 
•c, 38, the court declined to give power to trustees 
to grant leases of real estate for a term not 
exceeding ten vears. Sham's Trusts^ In re, L. K. 
12 E<p 124 ; 25 L. T. 22 ; 19 W. R. 1025. 

The trustees of a will, by which two contiguous 
estates were devised to them upon distinct trusts, 
■obtained from the court an order giving them 
pou’cr to grant mining leases in conformity with 
and subject to the provisions of the Settled 
EstatCvS Act, 1856 (19 & 20 Viet, c, 120), s. 10, 
.and with the consent of the respective tenants 
for life for the time being. The trustees and the 
tenants for life of the two estates afterwards 
^ntci’ed into an agreement to grant a mining 
lease of the two estates for forty years, rents and 
royalties being reserved as if the two estates 
were (uie property. On a bill by the trustees to 
£mtV»rce specilic performance of the agreement : — 
Idehl, that the trustees bad no power to grant 
.such a lease of the two estates, and that the bill 
therefore must be dismissed,. ToUon w Skmrd, 
46 Ch. 816.; 6 Ch. B. 19 ; 36 U 1\ 756 ; 26 
W. E. 667**C. A. 

,,, To “Person or Persons ^^—Corporation.]— ' 

, Trustees of a will had power to- grant leases to 
mj person or persons ” they should think Et-,.:' 


— Held, that this authorised them to grant a 
lease to a limited company. Jejfcuch's Trusts, 
In ?‘e, 51 L. J,, Ch. 507. 

Tenancy from Year to Year.] — A trustee in 
whom the legal estate is vested, and who has 
active duties to perform, may, without any 
express leasing power, make a yearly or other 
reasonable letting of tenantable lands. Haylor 
V, ArnUt (1 Buss. & M, 501) followed ; Wood v. 
Putteson (10 Beav. 541), and JShaio's Trusts, In 
, re, supra, explained and distinguished. Fitz- 
patrlckY. Waring, 11 L. B., Ir. 35 — 0. A. 

Authority of trustees to let from year to year, 
apportionment of rent. Monson v. Esseso (Lord), 
8 L. J. (O.S.) 169. 

Eepairing Lease — Tenant to do Necessary 
Repairs.] — A settlement of house property gave 
power to the trustees to demise or agree to demise 
all or any of the messuages “ to any person or 
persons who shall improve or repair the same, or 
covenant or agree to improve or repair the same, 
or shall expend or agree to expend such sum or 
sums of money in improvements thereof respec- 
tively, as shall be thought adequate for the 
interest therein respectively.” The trustees 
ngi'eed to let a house on the terms of a letter 
i»y which the tenant undertook “to do necessary 
repairs”: — Held, by Chitty, J., that the agree- 
ment did not satisfy the terms of the power, and 
that si'jccific performance of it could not be 
decreed at the suit of the trustees. But held, by 
the court of apperd, that the agreement imposed 
upjon the tenant the burden of doing all repairs 
which were requisite during the term, and that 
it satisfied the requisitions of the power. iJoe v. 
Withers (2 B. & Ad. 896) doubted. Trusoott v. 
Diamond Rorh Boring Co., 51 L. J., Oil. 250 ; 20 
Ch. I). 251 ; 46 L. T. 7 ; 30 W. K. 277 ; 46 J. P. 
486— C. A, 

Eights of Trustees of Leaseholds where 

Tenant for Life does not Repair in Accordance 
with Covenant.] — When leasehold houses are 
vested in trustees on behalf of a tenant for life 
and remaindermen, it is the duty of the trustees 
to keep the property free from the risk of for- 
feiture by a breach of the covenants of the lease, 
and they are entitletl to have the rents applied 
in keeping the houses in a proper state of repair. 
The trustees are not bound to be content with 
the setting apart of a sum of money iti the joint- 
names of themselves and the tenant for life as 
an indemnity against the consequences of a 
breach of the covenants of the lease, hut are 
entitlerl to require the covenants to be specifi- 
cally performed. When a tenant fur life of 
leasehold houses is allowed by the to 

receive the rents, and the houses are not keijt in 
a proper state of repair according to tlio cove- 
na nts'of the lease, the court will, at tlie iuslatice 
of one of the trustees, appoint a receivcT of the 
rents, for the purpose of enforcing the prfjper 
repair of the houses, Fowler, In re, Fowler v. 
Odell, 16 Ch. 1), 723 ; 44 L. T. 99 29 W. K. 

891. . 

Building Lease — ^Trust for Sale.]— An unre- 
stricted power of l&ising includes a Imildhig 
lease. James, In re, James \\ Oregorg. iM L. A., 
Ch.-6,S6,: .73 B. T.'l— a A. , ' , ■ , 

A testator, entitled on his deal h to city frrv- 
holds, devised, his real estate upon trust afu/r tlu'* 
death of his widow to sell at such times ntid ifi 
such maimer as his tmstees shouhl think ill, u!kI 




I enter into any other than the iwual 
covenant, that he had done «'■> act l<,t entaiinhen 
■ iradf y V, Fm-mpf 0 H^ 5 Hare, olid ; Ifi L. J., Clu 
102-? 10 Jiir. 10112. 

f TOstee of loiMtic Eonewiig fm ki# 

Owe Benefit.]— Trustee of luimtic reiiemdiif lease 
for his own heiwdifc, declami giiilty oC bpimk of 
trngt, and discharge«L PkcipM^ £s» parti^ $ Mod. 


the iinclerlcssee, the cestuis que trust not being 
parties to it, JUmm v. Jaehsmi. b 217 : 6 
Oh. 8. . ' 

^ Me%me4 Lectm, ' 

Aet, 1893, s. 19, 
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until sale he empowered hia trustees in the 
widest possible terms to let the same on lease or 
otherwise. Upon proof that the testator’s real 
estate coaid be most profitably realised by first 
putting up the property to auction to be let on a 
building lease to the highest bidder and then 
selling the reversion, and that the ground rent to 
be obtained from the building lease would not be 
less than the rent of the property in its existing 
condition, the court autliorised the trustees to 
realise in the manner proposed. 75. 

In Accordance with Terms Agreed on by 

Previous Tenant for Life.] — A tenant for life had 
entered into a binding agreement for a building 
lease under a power, and the intending lessee had 
done everything requisite to entitle him to 
require the tenant for life to grant him a lease. 
The tenant for life died, leaving an infant tenant 
in tail, during whose minority the trustees had a 
power of leasing : — Held, that the trustees had 
a power to grant a lease in accordance with the 
agreement. Davis v. Harford., 52 L. J., Oh. 61 ; 
22 Ch. D. 128 ; 47 L. T. 540 ; 31 W. B. 61. 


lease by Corporation at Gross Under-value.] — 
A right of pasture over certain of his lands was 
granted by an archbishop of C. to the corporation 
of C.f for the use of the corporation and the 
inhabitants of 0. The corporation subsequently, 
by some means unexplained, became seised abso- 
lutely of part of these lands: — Held, that they 
were so seised in trust for the town of C., and 
that therefore a lease for ninety-nine years made 
by them at a gross under- value should be set 
aside ; and that, though the absolute ownership 
might have been acquired by usurpation, the 
trusts would nevertheless have attached. AU.~ 
Gen. V. Cashel Corjwratim^ 2 Gon. & L. 1 ,* 3 Dr. 
& War. 294. 

Underlease by Executor or Administrator 
with Option of Purchase.] — In selling or sub- 
letting the leaseholds of a testator or intestate, 
an executor or administrator stands to the bene- 
ficiaries, or next of kin, in the same relation as a 
trustee to his cestui que trust. Therefore, for an 
executor or administrator to grant an underlease 
with the option of purchase to be exercised b}' 
the sub-lessees at a future time, at a price iifiw 
fixed, is ultra vires, and a breach of trust. Such 
a transaction cannot be supported as against the 
beneficiaries or next of kin, however advantageous 
the transaction may have been to their estate. 
Oceanic Steam Kavigation Co. v. Sntherherry, 
50 L. J., Ch. 808 ; 16 Ch. D. 236 ; 43 L. T. 743 ; 
29 W. 11 113 ; 45 J. P. 238—0. A. 

Agreement for Underlease.]— An agree- 
ment by trustees of a will to grant an underlease 
of the testator’s property is prinui facie incon- 
sistent with a trust for sale of it. There may, 
however, be circumstances to justify the agree- 
ment, but the court cannot enter into the "eoii- 
sidemtioii of those circum.staiices in a suit for 
■ specific performance between the trustees and 


the rent and renewal fines, they are guilty of rs 
breach of trust if they permit the tenant for life 
to take and use the rents, and neglect to take out 
renewals as the lives fall in. Townleg v. Jhaul.^. 
2 Con. & L. 393 ; 4 Dr. & War. 240. 

When, under the provisions of a settlement, 
the trustees were to renew, and to pay the 
renewal fines out of the rents and profits, and 
they neglect to renews and the tenant for life 
takes the rents, he will be liable to answer to> 
the trustees for any damages tliey might sustain : 
in consequence of their breach of timst. 1 h. 

Testator bequeathed a, leasehold for years upon 
certain trusts ; and gave a sum of money to his 
executor to extend tlie interest in the lands, if 
same could be accomplished. The exeemtor did 
not make any attempt, during tlie continuauccr 
of the term, to obtain an extensiun of the lease. 
After it had expired, the master reported tliat 
an extension of the interest could have been 
obtained : — Held, that the money should go- 
according to the trusts of the term. O'Shea w 
Howley, 1 Jo. & Lat. 391 ; 7 Ir. Eq. E. 56. 

Settiement of a renewable lease in trust out of 
the rents and profits to pay the fines andchargei^ 
of renewing, and subject thereto for husband and 
wdfe successively for life ; remainder to the first 
son at twenty-one. The trustees, not having' 
renewed in the lives of the tenants for life,, 
answerable as for a breach of trust, though not 
deriving any benefit from it. JLmtford QLordy 
v. Cadogan (^Lord'), 17 Tes. 485 ; 19 635 ; 

2 Her. 3 ; 13 B. B. 270 ; 16 E. B. 135. 

Covenant to obtain Eenewal.] — Tru.stee.«- 
of a messuage and premises, partly freehold and 
partly leasehold, for a term, of which fourteen 
years were unexpired, but which lease was 
renew’able hy custom on paying a fine, giaiutei! 
a lease to W. of the '^vhole for fourteen years, 
md covenanted to use their best eiuieavours U> 
obtain a renewal of the lease, ami thereupon to- 
grant hiin a lease for a further term of seven 
years from the expiration of bis tenancy, at a 
like rent. The trustees' power was to lease :it a 
rack rent for any term not exceeding twenty-one • 
y^ears. Before tlie expiration of W.'s lease new 
trustees ha<l been a])pointed, ami the vcwCTsum 
in fee had become vested In other per>ons, wlu> 
would not renew the lea.'-’e on tl^e i>ld fine, the 
projiferqy having much increased in value : — Heitl, 
that the trustees had n*» p<«wer to enter into a 
covenant to grant a further term at a like rent 
on the renewal of the lease, ami that the cove- 
nant did not bind the new tru.stees. Saiamou v. 
StpwHh, 3.5 L, T. 826, 

On a fiill for .specific^ pmiVamutnee of ati agree- 
ment entereii into ijy the fe.stator tn gn'anf a h*ase 
to the plaint iff of certain premises for twenty-one 
years, which lease was to ermtai!! a covenant for 
the renewal of the lease for two furilier succ'e>,- 
sive terms of twenty -one }ears liiich : — Held, 
that a devisee in trust, wim liad no beticliclal 
interest, could not be coinpelled tu enter inta 
mj covenant for roikcwal of the li'asCt iitir to^ 
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Discretion of Trustees — Imperative 

Trust.] — A testator gave his leaseholds to 
trustees for legatees in succession, and upon 
trust, i? the trustees “ should think it proper or 
advantageous, as to those which were customarily 
or might be renewed,” to endeavour to renew. 
And in order thereto should, “if they in their 
discretion should think fit or expedient, but not 
necessarily or peremptorily,” insure the lives of 
the costnis qne vie, and apply the insurance 
money in renewing, and out of the rents and 
profits raise sufficient money to renew so often as 
a renewal should be advisable, and he gave a 
power to mortgage for the same purpose ; — Held, 
first, that this was an imperative trust, and that 
the trustees were bound to renew, if they could 
do so on reasonable terms ; secondly, that if the 
trustees refused, the court would exercise it ; 
and, thirdly, that they were bound to raise the 
necessary funds in such a mode as would be most ! 
beneficial to all parties interested. MoHimer v. i 
Wafts, U Beav. 616 ; 21 L. J., Ch. 169. 

A renewable lease not inconsistent with a 
covenant to let and manage to the best advan- 
tage ; with reference to the subject, the trust for 
creditors. Kh'hluim v. Chadwicli, 13 Ves. 547. 

On demurrer : — Held, that trustees to whom a 
discretionary power was given of renewing leases, 
had not an arbitral'}^ power of renewal, but must 
renew when most for the benefit of the cestui 
que trust. Mllsington v. Mulgm ve, 3 Madd. 491 . 

Tenant for Life of Leasehold— Liability on 
Covenants— Fine on EenewaL] — Trustees of a 
will held a renewable lease upon trust for succes- 
sive life tenants, with remainders over, and the 
residuary personal estate of the testator upon 
trust out of the income to pay all the costs, 
charges, and expenses of executing the trusts of 
the will, w'ith divers trusts of the residue : — 
Held, that the trustees, and not the life tenants, 
were the persons liable to observe the covenants 
and to pay the rent and outgoings which, on the 
true construction of the will, should be paid by 
them out of the income, and that the fine and 
expenses of renewal of the lease should be borne 
by the beneficiaries ratably, according to their 
enjoyment of the lease, to be ascertained by 
actuarial valuation. Baring, In re, Jeune v. 
Barlnq, 62 L. J., Ch, 50 ; [1893] 1 Ch. 61 ; 3 R. 
37 ; 67 L. T. 702 ; 41 W. R. 87. 

And see ante, B. 5. e. 

Leases Settled on Persons in Succession.] — 

See Estate. 

v. Power of Sale. 

Statute.] — Trustee Act, 1893, ss. 13-17. 

Improvident Contract for Sale.] — A contract 
to sell improvidentiy entered into by a trustee 
will not be cancelled, but the court will not exe- 
cute it. Turner v. Ilarvey, .Jacob, 178. 

Consent of Tenant for Life — Incumbrances on | 
Life Estate — Bankruptcy — Concurrence of 
Trustee and Incumbrancers.] — The trustees of a 
settiemeiifc of real estate were empowered to sell 
and sold the property comprised therein, with 
the consent of the tenant for life. The tenant 
for life was bankrupt, and had encxnnbered his 
life estate : — Held, that the concurrence of the 
incumbrancers and the trustee in bankruptcy of 
the' tenant for life was essential in order to make’ ^ 
a good title. Bedhngjield mid Ilerrmg^ In re^\ 


62 L. X, Ch. 430 ; [189.3] 2 Ch. 332 ; 3 R. 483 ; 
68 L. T. 634 ; 41 W. R. 413. 

Trust for Sale — Married Woman — Real Estate 
—Conveyance to Purchaser— Concurrence of Hus- 
band.] — Real estate vested in a married wo num 
(married since the commencement of the 
Married Womens Property Act, 1882) jointly’ 
with other persons upon trust for sale caimut 
be effectually conveyed to a purchaser without 
the concurrence of her husband and a separate 
acknowledgment by her. Ilarliness and Alhopp's 
Contraot, In re, 65 L. X, CIi. 726 ; [1896] 2 Ghg 
358 ; 74 L. T. 652 ; 44 W. E. 683. 

Legacies charged on Realty— Devise to Trus- 
tees— Concurrence of Beneficiaries.] — Where 
residuary realty charged with the payment of 
debts and legacies is given to trustees with an 
unlimited power of sale, and is subsequently de- 
vised absolutely to beneficiaries, the trustees can 
exercise the power of sale and confer a good title 
upon a 'purchaser without the concurrence of t he- 
beneficiaries, so long as the exercise of the power is 
necessary in order to perform the trusts of the” 
will. Dyson and Po takers Contract, In re, 65 
L. X, Cli. 791 ; [1896] 2 Gh. 720 ; 74 L. T. 759 
45 W. R. 28. 

Duration and Determination —Intention of 
Settlor.]— A power given to the trustees of a 
settlement or will to sell land comprised in it 
can be exercised by them after the property has^ 
under the trusts, become absolutely vested in 
persons who are sui juris, if on the construction 
of the instrument it appears to be the intention 
of the settlor or testator that it shouhl be then 
exercised, provided that the power in its creation 
was not obnoxious to the rule against per- 
petuities, and that the cestuis quo trust have 
not put an end to the trusts by electing to take 
the property as it stands. Cotton s Trustees aiul 
the London School Board, In re, 51 L. J., Ch. 
514 ; 19 Ch. D. 624 ; 46 L. T. S13 ; 30 \V. E. 
610. 

It is a question of intention tvhether a power 
of sale of real estate given to trustees uf .a 
deed or will can be exercised by them after 
the beneficial interest in fee has vested abso- 
lutely ; and the court lias to look tlirougli the 
instrument to ascertain wdiother such an in- 
tention is manifested. Su deleg and Baines" 
Contract, In re, 63 L. J., Ch. 194 ; [1894] 1 CIl 
334 ; 8 R. 79 ; 70 L. T. 540 ; 42 W. E. 231. 

Where an intention is shown that the power 
shouLI be exercised for the purpose of dis'ision 
of the estate among the persons absolutely en- 
titled, the power does not determine on the 
death of the last t-nant for life, but remains 
exercisable for a reasonable time aflerwardS' 
for that purpose, and, being so exercisalficj 
does not infringe the rule against perpetuities.. 
Dictum of Jessel, M.R., in Peters v. Lewes and 
But CrUsieadBg.Cm L.X,Ch.839 ; 18 Oh. 

429 ; 45 L. T. 234 ; 29 W. E. 875), adopted. Hk 

In pursuance of a power contained in a mar- 
riage settlement, lauds %verc appointed, sulqect 
to life estates, among the five childrcii of A.^. 
one-fifth to each of four as tenants in common, 
and the remaining fifth to IS., the other oliild. for 
life, with remainder to the fii*st four. IS. w'as of 
unsound mind, not so found by inquisition ; 
Held, that a power of sjtle oontainotl in tluj 
settlement \vas not destroyed by the upinnnt- 
' moRt. Brown's Truds, In n\ 




lafaEts’ Property.] — Two trustees having Long Term of Years — Suit to compel Sale for 

power to sell the freehold property of an infant Eemainder of Term — Beversioner tJnknowu — 
at the request of the guardians, jiricl one trustee Liberty to Cestui que Trust to Bid,] — x\. bill was 
having declined upon such request to exercise brought by one of several cestuis que trust to 
the power of sale, the court refused to control compel trustees to sell part of the trust property 
the discretion of the trustees by ordering them which consisted of a term of 2d0 j’-ears. of which 
to sell the estate — there being no absolute only nine months remained unexpircd. It wa^ 
necessity for raising money and the existing in- not known who was ontitleii to the ^over^io^l 
come being sufficient to keep down the charges expectant on tiic determination of the term, and 
iipori the estate — notwithstanding that the effect the plaintiff was anxious to buy up the I’eddrtC 
of the sale would be to increase very considerably himself. The court decreed a sale, gi vinu‘ nil t he 
the income of the property. Camden cestuis que trust liberty to bid, ami nbo directing 

T. ^furray^ 50 L. J., Ch. 282 ; 16 Ch. L). 161 ; 43 advertisements to be made for the represt^ntufives 
L. T, 661*; 29 W. R. 190, Ami see ante, B. 7. h. of the original lessor, who were to be at liberty 

to come in under the suit. Jddmonds v. ib/cy 
Death of Parties to Concur.]— Real property (^Lord') 9 IV. R. S59. 

W'as vested in trustees upon trust at the request 

of xL and B. and the survivor, and after their Authority to Trustees and Executors to Adjust 
death at discretion, to sell and hold the proceeds and Pay Claims — Charge ofBebtsonBeal Estate, _ 
upon trust for A. and B. successively for life, and — A. testator devised his real estate to ln^^rees 
then for the children equalh^ After the deaths upon trust to pay the rents tberetu togetlter 
of A. and B. there were three adult children : — with the income of his personal estate to hi'-’ 
Held, that the trust for sale was not spent, but I wife for life, and after iier death up<.n trust to 
'tvas exercisable by the trustees without tlie con- sell his real estate ami Mich part uf iiis pe*r'^**nal 
<turrcnceof thebeneheiaries. Tweedie and Milcs^ estate as should not consist of nintiey. and ti» 
?*<?, 54 L, J., Ch. 71 ; 27 Ch. D. 315 ; 33 W. R. invest the proceeds, am! he amluH-efi his 
133, trustees to release or coinpouml any dctcs to 

him or to his estate, and •* to udjimt ami pay all 
Bequest of Leaseholds with Directions to claims ” made upon hn estate, i taring thi* life 
Executor to Sell and, Pay himself a Debt.] — of the testators widow his whit won- 

A testator bequeathed certain leasoholds to hivS also e.\eci 2 tors of his will, oontracre'l ?o sell rhe 
son, whom he also appointed his executor, witli real estate. The purchaser idtjecred that thevhatl 
directions to sell, and reimburse himself a debt, no power of sale, and repudia let i the contract ; 
rtkc.Hue to him from the testator, and to stand — Held, that the authority in tla,> tnisfces lo 
possessed of the surplus, if any, u{>on the trusts mljust and pay claims did not ercao; a charge of 
of the will, The son never proved the will, but debts upoit tlie real cstatta and that the trustees 
took possession of the leasehoUls in satisfaction had no power of sale during tlaa Rfe of the 
of his debt, and afterwards bequeathed them to widow. Head's 7rastir.s and J/aedttmiid, la 
the plaintiff. Upon a bill filed by the latter 59 h. J., Vh. 604 ; 4.5 i!h. I). 310 ; fl.l L. T, 21 ; 
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existing life estate being postponed to certain 
charges, and the powers of the will being 
expressed to be kept alive) : — Held, that the 
trustees for sale and the tenant for life could 
make a good title. Wright to Mm*shaU^ 
54 L. J., Ch. 60 ; 28 Ch. D. 93 ; 51 L. T. 781 ; 
33 "W. E. 804. 

Power of Executrix to Apply Proceeds of 
Sale for her own Benefit — Agreement to Sell 
Part for her own Benefit and Settle Ee- 
mainder — Power to Mortgage Part which 
she had Power to Sell under the Agree- 
ment,] — E. his will appointed his wife 
Sole executrix, with power to appoint another 
person to assist her in carrying out the trusts 
of the will, and gave her certain leasehold 
houses during her widowhood, with power to 
sell, mortgage, or lease any pai t thereof, aiitl to 
apply the money to her own use, and subject 
thereto he gave the same on certain trusts in 
favour of his children. E, died in 1SS3. By 
•indenture of the 3 1st October, 1SS7, between the 
w'idow and other beneficiaries under the will, 
it vras agreed that the widow should appoint 
another person to act with her in the trusts of 
the will, and that she should, prior to such 
appointment, sell the leaseholds and apply the 
money as therein mentioned. The leaseholds 
were not sold according to this agicement, but 
the widow, by indenture of the 8th December, 
1887, appointed W. to act with her as co-trustee, 
and vested the leaseholds in themselves jointly, 
and by indenture dated the 19th May, 1888, they 
mortgaged the leaseholds to the defendant. He 
afterwards contracted as mortgagee to isell a 
part of the leaseholds to the plaintiff, who 
refused to complete the purchase, and sued the 
defendant for the return of his deposit : — Held, 
that the widow and W. had power to mortgage 
tlie leaseholds, and that the defendant could make 
a good title to them. Sasebg v. Thomas^ 64 L. T. 
65— C. A. 

Sale or Surrender of Life Policy — Inability of 
Settlor to pay; Premiums — Power of Court.]— 
Where, upon the occasion of a marriage, a policy 
of insurance has been settled, and the settlor 
(the husband) is unable to perform his covenant 
to keep up the policy, the court can authorise 
the trustees to sell or surrender the policy, and 
obtain a fully paid-up policy in lieu thereof, 
even though there are funds out of which the 
premiums may be and have been paid by the 
trustees, provided it is satisfied that the sale or 
surrender of the policy would be for the benefit 
of the wife and infant child of the marriage. 
Stee^i V. Peebles^ 25 L. E., Ir. 544. 

Price not Beneficial to Cestui que Trust.] 

—Under the circumstances, the sale by trustees 
of a policy of insurance for a price which at the 
time seemed to be beneficial for the cestui que 
trust : — Held, to be a discreet exercise of their 
powGi*, although it eventually tinmed out that 
the sale was prejudicial to the interest of the 
cosiui que trust. JIanchett w Smith. 1 L. J., Ch. 

21 a 

Power to Increase Capital Employed in Busi- 
ness-Mortgage to Secure Business Debts.] — ^A. 
testator, who died in 1866, devised and be- 
queathed all his real and personal estate upon 
trust for sale and conversion, and empowered bis 
trustees to carry on his business for such time as 


they should see fit, and to employ in the business 
all the capital which might be invested therein 
at the time of his decease, and the profits thereof , 
and to increase or abridge the business and his 
capital therein, and generally to transact all 
matters and concerns respecting the business, 
and to do all acts relative thereto, in the same 
manner as if they were absolutely entitled to the 
same. The personal estate of the testator com- 
prised nearly the wEole of the capital of the 
business. His real estate consisted of the manu- 
factory and buildings upon which the business 
was carried on, and for which he received a rent. 
The trustees carried on the business after the 
testator’s death in partnership with other per- 
sons ; but the firm ultimately became bankrupt. 
In 1869 one of the trustees advanced to his co- 
trustees 2,000/., and the title deeds relating to 
the manufactory and premises were deposited 
with him for securing the repayment of the 
advance with interest. The money was applied 
for the purposes of the business. This trans- 
action had not been disclosed. In January, 
1882, an action was commenced for the adminis- 
tration of the testator’s estate. In pursuance of 
an order made in that action, the business was 
sold in 1883. In September, 1882, certain of the 
beneficiaries mortgaged all thei r respective shares 
under the will to secure the repayment to a 
banking company of 4,600/. The banking com- 
pany applied by petition for leave to intervene 
in the action, and obtained payment of their 
debt. The question raised was, whether the 
trustees had power to make an equitable mort- 
gage of real estate, which did not form part of 
the assets employed in the business for the pur- 
poses of the business Held, that power to 
employ other assets in the business was conferred 
upon the trustees by the authority to increase 
the capital of the bushie.^s ; that, as they could 
have sold the real estate and used the proceeds 
in the business, they were not wrong in using 
the property itself to assist in carrying on the 
business ; and that the mortgage of lSf39 bad 
priority over the mortgage of 1882. Held also, 
that, as the banking company were not creditors 
of the testator, they had taken tlie most con- 
venient course in applying to intervene by peti- 
tion. JJimmock, In Pirn mock v. P'mmiwk^ 

52 L, T. 404. 

Appointment of Hew Trustee — Pending 
Action.]— Eeal estate was settled by will on 
D. for life, %vith remainders over, and the will 
appointed two trustees, and empowered them, to 
sell at the request and by the direction of the 
person entitled to the actual freehold, with the 
usual provi.sions for reinvestment in land and 
interim investment in other securities. The will 
also gave a power to appoint new trustees, vested, 
in tiie same penson. One of the trustees was 
dead. I.)., who was over eighty years of age, 
proposed to sell the estate. The remaindermen 
brought this action for the appointment of a new 
trustee, and to restrain the sale as improper, 
adducing evidence to show that the estarc wtaild 
sell to better advantage at a future date, owing 
to the existence of minerals at prt.;s*mt un- 
worked, and a projected railway whitdi would 
.pass through the estate. D, had no rc-in vest- 
ment in land in view, and profaned lo invoi 
in consols. After action brought, ilic Sottled 
Land Act, 1882, came into <»peraiitai * and 
shortly before the action came on lUr trial ll, 
under the 'power in the will, apindutcd a new 


't1 
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trustee without referring the appointment to the | of sale for the sanction of the court to the sale 
court. The trustees consented to the proposed of minerals apart from the surface. The bene- 
sale Held, that D. was entitled to sell the ficiaries, who were all infants, were not made 
estate as well under the power in the will as parties to the petition. The^ court made tae 
under the settled land act. Thomas v. Wil- order without directing service on the 
Hams, m L. J., Ch. G03 ; 24 Ch. D. 558 ; 49 L. T. ficiaries. WadsioortKs Trust, hi re, 63 L. I, 
111 ; 31 W. R.'943. 217. 

Held, also, that the new trustee was properly ^ i 

appointed, notwithstanding the pending action. Bepreciatory Conditions of Sale.J When. 

trustees sell property with depreciatory conai- 
tions, which render the sale liable to be im- 
Breach of Trust— Adoption of Sale by Bene- peached by the cestuis que trust, the trustees- 
ficiaries,] — A testator devised certain lands to cannot maintain an action for specific p^erform- 
his wife and his eldest son as trustees in trust ance against the purchasers. JJiuin Y.^FIond, 
for his wife for life, and after her decease in L. J., Ch. 370 ; 28 Ch. D. 586 ; 52 L. 1. 601) ; %■>•■$ 
triLst to sell and divide the proceeds amongst W, R. 315 — 0. A. 

his children. After the testator’s death, his Trustees for sale under a will put up for sale 
eldest son as beneficial owner mortgaged part by auction certain lands in numerous small lots, 
of the lands to a solicitor who had notice of the with conditions providing, inter alia, that the 
contents of the will, to secure a sum advanced title should commence with the conveyance to 
to him and the testator’s widow ; after her the testator ten years before ; that every recital 
death, the solicitor sold under the mortgeage ; in any abstracted document should be coiiclu>ive 
in an action against the eldest son and the evidence of the fact stated ; and that the lots 
solicitor by the beneficiaries Held, that they were sold ‘‘ subject to the existing tenancies,, 
might adopt the sale, and that the solicitor restrictive covenants, and all easements and quit- 
must repay to them the jjurchase money less rents (if any) affecting the same,” and that the 
such part of the sum secured by the mortgage purchasers were to indemnify the vendors against 
as he could show was advanced by him for the the breach of any restrictive covenants contained 
benefit of the trust estate. Champhm, In re, in the abstracted muniments of title. The .sale 
Dudley Y. Champion, 62 L. J., Ch. 372 ; [1893] was made also subject to certain general condi- 
1 Ch. iOl ; 2 R. 162 ; 67 L.T. 694 — C. A. tions restricting the occupation of the land. The 

abstracted documents contained no other rest ric- 

Property Purchased in Breach of Trust — tive covenants than those comprised in the 

Concurrence of one Beneficiary.]— Trustees under general conditions ; and the vendors stated that 
a will which, contained a power to sell real estate, they knew of no other restrictive covenants, and 
but no power of investing the trust funds in real of no existing tenancies, easements, or quit-rents 
estate, bought real estate, and had it conveyed affecting the property : — Held, that che condition' 
to the trusts of the will Held, that they could as to existing tenancies and restrictive covenants- 
sell and make a good title to the real estate was depreciatory, and that the objection was a 
wrongfully purchased wdth the trust funds on good defence to an action for specific perfonu- 
obtaiiiing the concurrence in the sale of one of ance by the trustees against a purchaser. Ih, 
the persons beneficially interested in the trust But, semble, the condition limiting the title to 
funds. Patten and Ddmonton Uniem, In re, 62 ten years, having regard to the number and 
L. J., Ch. 787 ; 48 L. T. 870 ; 31 W. R. 785. smallness of the lots, -was not unreasonable. Hk 

Trustees for sale sold by auction certain lease- 

Improper Investment Sale of Trust hold properties. One of the conditions of sale 

Funds — Liability of Trustees to Replace Stock stipulated that no objection should be made if 
Sold,]— The trustees of a settlement had power any lease was an underlease, or tiiat the |.*re- 
to invest in real securities, and to vary invest- mises Were held on the same lease with uther 
ments. In 1875 they sold a sum of consols, property, or that the same were liable to superb u* 
forming part of the trust funds, and invested rents or covenants. A |>urciiaser olqccted 
the proceeds of sale on a contributory mortgage this condition as depreciatory Held, tiuu tluj 
of real estate subject to a jointure and portions, solicitor "W ho prepared thecoiiditiunssli'..u;bl have 
It was admitted that this mortgage was an im- ascertained whether the leases were un<.!t.?rh:;.ase.s 
proper investment. The tenant for life having or not; that there should have been a 
died, the money on mortgage was called in. The ment of fact as to each lot, and not, as this was., 
whole of the principal was forthcoming, so that a statement which might apply any nf ?he 
no loss would follow directly from the invest- lots; and that this was a depreciatury conditicui,. 
ment, but remaindermen, who were entitled to and ought not to have been in^ierted by the 
the capital, claimed, that the trustees ought to trustees. JiayueCs Trustees and (hnenaway^ 
replace the sum of consols sold in 1875, which at In re, 53 L. T. 495. 
that time stood at a much lower price than the 

then present value : — Held, that, as the sale was Lost Deed.]— Trustees having pi^w’er to 

made for the purpo.se of effecting another invest- sell under such special or other eotidiiions or 
ment, if that purpose was improper, then the stipulations as they should think fit, suld by 
sale was improper also; and that consequently auction with a condition limiting the title u> 
the ^ trustees were In this case liable either to commence in 1858 (fourteen years I'lreviimHly). 
replace the stock or to repay the proceeds of sale The ne.vt convenient root of title wn.s a 4 'iC 
the 'Option of the cestuis quo trust. 1819, from winch a good title c«.»iiki be deducwl^ 

' ^ In re^ Clark 'y. Trelammij, but the ■ trustees eould not fim! this ilmi, a ml 

;60 L., T* 629..- ; '' had only recitals of its contents. There wjm 
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an injunction was granted at tlia suit of a cestui 
que trust to restrain completion. Gold- 

iiiqliam, 42 L. J., Ch. 777 ; L. B. 8 Ch. 902 ; 29 
L.'T. 105 ;,21 W.B. 761 . ' ■ ' 

The lull was filed in the name of an infant 
haying a yery small interest Held, that the 
court could not look into the motives of the next 
friend. Id, 

Such a suit can he maintained by one cestui 
que trust without making the other parties. Ih. 

And Trustee Act, 1893, s. 14. 

Implied Power — Biseretionary Power to 
Invest Estate.]— A testator devised and be- 
queathed the residue of his estate and effects to 
trustees upon certain trusts ; and he declared 
that it should be lawful for his trustees, at their 
absolute and uncontrolled discretion, to con- 
tinue the whole or any part of his estate in the 
firm in which he was a partner, or to invest, 
I’C-invest, and lend any part” of his estate to the 
firm on such terms as the said trustee should, at 
such discretion as aforesaid, think proper: — 
Held, that there was no implied power to sell 
the real estate. ILdkmay^ In re^ Iltdloway v. 
Hollowly, 60 L. T. 46 ; 37 W. K. 77. 

Free from Portions.] — A tenant for life and a 
tenant in remainder, having power under a settle- 
ment to appoint to uses, by a deed-poll indorsed 
on the settlement, appointed that the settlement 
should be read and construed as if the words 
“ with any gross sum or sums (other than por- 
tions) ” had been inserted after the wmrd 

charging.’^ The intention was to enable the 
trustees of the settlement to sell any part of the 
land free from portions charged on the estate by 
the tenant for life : — Held, that the tenants for 
life and in remainder having power to appoint 
to new uses, the deed-poll operated as a due 
exercise of such power, and that therefore the 
trustees of the settlement had power to sell the 
lands, the subject of a certain contract, free from 
portions, McAullffe and Balfour, In re, 50 
L. T. 353. 

Sale of Trust Property to Stranger — Subse- 
quent Purchase by Trustee — Validity.] — In 1854 
the trustees of certain property sold it at an 
adequate price. Shortly after one of them 
bought it from the purchaser at a slightly 
increased price, and in 1874 sold it at a large 
profit. In 1866 certain beneficiarias commenced 
an action against the executors of the trustee 
claiming the increased price received, alleging 
that the purchaser in 1854 was put forward by 
the trustee, and that there was an understanding 
between them that the trustee should afterwards 
purchase the property : — Held, that considering ; 
the number of years since the sale took place, i 
that the parties were dead, and that the facts i 
were capable of a reasonable explanation con- 
sistent with the validity of the transaction, the 
court would not presume it was not valid merely 
because some facts were suspicious, PtmtU- 
thivdite, In re, Postletliwaite v. lliehman, 60 
h. T. 514 ; 37 W. E. 200 ; 53 J. P. 357—0, A. 

' Executor of Surviving Trustee — Conveyancing 
Act, 1881, s. 30.] — A testator appointed A. and B. 
'executors and trustees of her will, and devised 
certain specified properties, and all other estates 
or interests belonging to her in Ireland, to and to 
'the use of A, and B., upon trust for sale of such 
part or parts thereof as might in their judgment 
be necessary for the discharge of debte and 


legacies, and as to the remainder thereof upon 
trust that they, or the survivors of them, should 
receive the rents, and pay them to A. for life, 
and after his death, sell the same and divide and 
pay the proceeds to or among her nieces. A. 
died before the testatrix, B. survived her, and 
died without exercising either trust for sale : — 
Held, that B.’s executors could not give a good 
title, notwithstanding the Conveyancing and Law 
of Property Act, 1881, s. 30. Inglehy and 
Horwlah Union Insurance Co., In re, 13 L, E. Ir. 
326. 

Beceipt of Purchase Honey — Power to Bele- 
gate.] — On the sale of land bj" trustees with 
power of sale, the purchasers made a requisition 
: that either the vendors should attend personally 
to receive the purchase money, or the purchase 
money should be paid into a bank to the joint 
account of the vendors under a written direction, 
to be signed by them andgiventothepurchasers. 
The vendors refused to comply with the requisi- 
tion, alleging that it was inconvenient so to do, 
and proposed that one of them should attend 
and receive the purchase money under a written 
direction to that effect, to be signed by them 
all : — Held, that the purchasers were entitled to 
insist upon their requisition. Flower and Metro- 
politan Board of Worhs, In re, 53 L. J., Cli. 955 : 
27 Oh. B. 592 ; 51 L. T. 257 ; 32 W. E, 1011. 

Trustee Act, 1893, s. 17. 

Bcusficiaries’ Ereshold Interest.] — By a 
deed made between three persons, described as 
trustees, of the one part, and thirty-four other 
persons, described as beneficiaries, of the other 
part, a rent-charge in fee of 1207. a year, of 
w^hich the trustees had become possessed under 
a grant to them, was subdivided by them into 
fifty-four parts or shares, one of which was 
purchased, and the price of 52/. 5^, paid by each 
of the thirty-four beneficiaries ; and the trustees 
covenanted with them respectively to stand 
seised of a.n undivided equal fifty-fourth part 
of the rent of 120/., and the power and remedies 
for enforcing payment, and the benefit of tbs 
covenants contained in the original grant, in 
trust for each of the beneficiaries, his heirs and 
assigns absolutely. The remaining twenty sharCvS 
were retained by the trustees, in trust for them- 
selves, their heirs and assigns, as tenants in 
common. The deed also contained a covenant 
by each of the beneficiaries with the trustees 
that, if the former should be desirous of selling 
his share of the rent-charge, it sliould be first 
offered to the trustees at a price to be ascertained, 
in case of dispute, by two arbitrators ; and a 
similar covenant as to the shares of the trusb.'cs. 
Then came a declaration or proviso that the 
trustees, or the survivor of them, should respec- 
tively have “an absolute power of sale over the 
rent and premises, exercisable at their or his dis- 
cretion, without any further consent on the part 
of any pei-son : — -"Held, that the power of sale 
reserved to the trustees did not cut down the 
freehold interest which was create<l in the bene- 
ficiaries by the earlier part of the dee<l, irms- 
much as it could only be exercised by the 
trustees for the benefit of the beneficiaries ; iuhI 
consequently, that the latter had such a 
hold interest as would entitle them to b;^ 
registered' as voters for the eountv, APinvrtJf 
V. Hopper, 45 L. J„ 0. P, 99 ; ! CA\ IX 178 ; 33 
L. T. 667,; 24 W.'E. 18L 
And see PowEES. 



Faymejit to One Trustee —Solicitor Bealing 
witli Trust Estate.] — firm of solicitors having 
been employed by the trustees of a will to receive 
the proceeds of the testator’s real estate, which 
had been taken by a railway company, paid over 
the money to one of such trustees without the 
receipt or authority of the other. The money 
having been lost to the estate by the insolvency 
and death of the trustee to whom it was paid : — 
Held, that the receipt of one trustee only (though 
also an executor) was not a sufficient discharge : 
to the solicitors for the money which they had 
received by the authoritj^ of the two, and that 


legacy Ordered to be Paid to Trustees of 
Chapel.] — Legacy to a chapel directed to l.c paid 
to the trustees of tlie chapel. Dr IViH'if \\ 
De WlnSL 23 L. J,, Ch. 77(i ; 2 Eq. IL IlHiT ; 


Income— Eom of Order.]— It Is laat desirable 
as a general rule to order income ti> W} ptc.jd to 
trustees, *‘or either of them,” ace-ordirig to ilto 
form in Seton on Ikjcrcifs, 'p. K8, s. 4, No, 2*, 
Clintm^ Di re (8 W. H. 4112), not followed, f.krr^ 
IfT're, O&rr v, {krr^ 38 W/Ji. i>88, 

A'Md m FOWEE8. 


they were personally liable to make good the 
loss which had resulted to the trust estate from 
such improper payment. v, or 

L,*E. 15 Eq. 204; 2T L* T. 

, , Paymen by bankers to one 

of stock sold 


vll, DreserM'i'imf He/wlr^ ajid JmpmtemrMi fff 
DremD&f. ■ -L 

Settlement— Infaat Temnfc ia 
Honey within Settled Imi re* 

posed Expenditure m 01i|eots not AiHibirlii^ ly 
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vi. Pa/jmeuts to and Meceipts hy Trustees. 
Statute.] — 1893, s. 20. 


In General.] — Payment of money to a trustee, 
with notice of the trust, is a mis-payment, though 
the trustee had judgment and execution against 
the person that paid the money. Pritchard v. 
Litngher. 2 Vorn. 197. 

a! and B., being trustees of money for the 
separate use of a feme covert, lend to C., who 
gives a bond to the trustees, and the trust is 
declared in tlie condition. The bond is kept by 
the feme, and, B. having received money for p., 
they settle an account, and B. gives C, a receipt 
forloOZ. as received for the use of the feme. B. 
becomes insolvent ; whether G. is wmll discharged 
of this 100^., quffire. Baldwin v. Billlngdcy^ 
2 Yern. 5B9. 

A., on her marriage, assigned a debt due to 
her from B. to three trustees, upon trust, when 
requested by her to call it in and invest it, and 
hold in trust for A., her husband, and children. 
B., with full notice, but without such request, 
paid part of the money to the husband by order 
of the trustees, and other part to the trustees for 
the express purpose of being advanced to the 
husband in breach of trust. The money was 
lost : — Held, that B., as well as the trustees, was 
responsible for the breach of trust. Andrews y. 
Bonsfield.lO 

The obligor of a bond, which had been after- 
%vards assigned to a trustee, of which assignment 
the obligor of the bond had notice, but not of 
the particular terms of the trust, was held not 
liable for payments not warranted by the trust 
made by him under the direction of the trustee, 
but only for such ' payments as he had made 
without such direction. Roherts v, Lloyd^ 2 Beav. 
376. 


out under a joint power of attorney from the 
trustees, does not discharge the bankei's as 
against the other tnistees, unless pi-evioiisly 
authorised by them. Stojw v. Marsh, Hy. (k 
364. 


Purchaser.] — Trustees, with a power tO' 

sell and to invest the proceeds in govennnenr or 
real secuiities, sold the estate, and received only 
part of the purchase mrmey, but oxcemted ;i 
conveyance to the purchaser, on the ])aek of 
which was endorsed a ieeei])t for the wdiole 
sum, which was signed by tlieiri all. This rleed 
and the other deeds they retained as a security 


for the unpaid purchase money, with interest,, 
and they entered into a written agreement with 


Mortgage to Trustees to Secure Ee-transfer 
of Stock — Eeceipt in Cash.] — Where a mortgage 
was made to secure a sum of stock, which was 
for the purpose sold by trustees who had power 
to give receipts for moneys and power to vary 
securities, the mortgage was held, as between 
vendor and purchaser, not to be sufficiently dis- 
charged on payment of a sum of money to the 
trustees, the money not appearing to have been 
again invested in stock or upon security. Pell 
V. De Wintim, 2 De G. & J. 13 ; 27 L. J., Ch. 230 ; 
4 Jur. (N.S.) 225 ; 6 W. K. 179. 


the purchaser that the deeds sliouLI remain with 
them as such securit}', and that he should, if re- 
quired, execute a proper mortgage. 'i’hi,s agree- 
ment was signed by the purchaser, and by the 
trustee in whose custody the deeds wviv placed. 
Eight years afterwards the purchaser paid the 
principal and interest of his debt to this trustee,, 
and received from him the deeds, including the 
conveyance, with the receipt indorsed : — Hehl, 
that by such payment the purchaser di<l not 
discharge .himself of his liability incurred by 
participation in the breach of trust, and the 
trustee who received the money, having mis- 
applied it and absconded, the purchaser was 
made to pay it over again. Ifchh v. Zedsamf 
1 K. &: J. 385 ; 1 Jur. (X.s.) 775. 

Testator devised his real and personal estate 
to trustees, to be sold for the benefit of his 
children, and directed that their receipts should 
be sufficient discharges. The children filcii a 
bill to have the will established and the trusts 
performed. At the hearing, the bill wa.^ dis- 
missed against the heir, and the court did nrst ^ 
establish the will, but made a decree affecting 
the personal estate only. The suit aficrwiirds 
became abated, and was not revived. On the 
death of the surviving trustee, another suit was 
instituted for the appointment of new trustees, 
which was done. The new trusteas then .sold, 
part of the testator s real estates to the ididntiff, 
who filed a bill for a specific performance : — 
Held, that the former suit having Ix^en disnii.vscd 
as against the heir, without tlie will being estalj- 
lished, no suit was pending for the administration 
of the testator's real estates ; a ml that tlie new 
trustees had the same power <»f giving ive.>fipts 
as the oridnal triistee.s had. I) ray sou v. Pwock* 

4 Sim. 283. 
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Settled land Acts — Original Jurisdiction- 
Salvage.] — Whatever original jurisdiction the 
court possessed to sanction the expenditure by 
trustees of an infant’s incmey on his property for 
purposes other than those authorised by the 
settled laud acts for the application of capital 
money still remains, and has not been im- 
pliedly taken away by the settled land acta, 
though, the ]:)roYisions of the acts are of great 
use as a guide to tiie court in the exercise of 
such jurisdiction. H/nclier.s Settled Mdate.s\ Tti 
re, 66 L. J., Cli. 641 ; 76 L. T. 286 ; 45 W. R. 440. 

Semble, that under the original jurisdiction 
the court may, on behalf of an infant actually 
entitled as teiiant in tail, with the concurrence 
of the next remainderman, authorise trustees in 
a proper case on the principle of salvage to 
expend capital money on repairs to buildings 
which are necessary to enable the property to 
remain let. Ih, 

The extent and limits of the original jurisdic- ; 
tion considered. Coyvway v. Fenton, infra, and 
JJe TeisswSs Settled Eidaten, In re, infra, dis- 
cussed. II) , 

Land and money were vested in the trustees 
of a settlement for the benefit of the Iiusband 
and wife for their lives, and after their deaths 
for their children. The buildings on a farm on 
the land were so much out of repair as to make 
the farm untenantable ; — Held, that the court had 
power under its original jurisdiction to sanction 
the expenditure of part of the money in repair- 
ing the farm buildings. Como^uj v. Fenton, 58 
L. J., Ch. 282 ; 40 Ch. D. 512 ; 59 L. T. 928 ; 37 
W.E. 156. 

^ Expenditure of Trust Money — Tenant for 

Life in Possession —Infant— Remainderman- 
Salvage.] — Real estate, including a mansion 
house, was settled to the use of several tenants 
for life in succession (the last of whom was an 
infant), without impeachment for waste, with 
remainders over. Livers repairs and improve- 
ments were considered necessary to make the 
house habitable, including the repair of the 
damage caused by dry rot. On an application 
by the trustees of the will : — Held, that the cir- 
cumstances did not amount to a case of salvage 
or preservation of the inheritance, and the court 
had no inherent jurisdiction to charge or sell an 
infant’s estate upon the notion that such a 
proceeding would be beneficial to the infant. 
Hihhert v. Coolie (1 Sim. & S. 552) followed. 
Jackson, In re (21 Ch. D. 786) and Comvai/ v. 
Fenton, supra, distinguished. Ee TeissieSs Set- 
tled Estates, In re, 2)e Teissier v, Eo Teissier, 62 
L. J., Ch. 552 ; [18931 1 Qh. 153 ; 3 R. Ill; 68 
L. T. 275 ; 41 W. R. 186. 

Money to be invested in Land — Per- 
manent Repairs — Tenant for Life and Remain- 
derman.] — A testator bequeathed all his real and 
personal estate to trustees upon trust to settle 
his real estate upon L, for life without impeach- 
ment of waste, with remainder to her second 
son (an infant) in tail male, with remainders' 
over ; and to lay out his personal estate in the 
purchase of lands to be settled in the same 
manner as liis real estate, and he empowered liis 
timstees to postpone the getting in and invest- 
ment of his personal estate, and to make out of 
the income or capital thereof any outlay for the 
benefit of his estate. The tenant for life applied 
under the general jurisdiction of the court that 
the trustees might be directed out of moneys in ; 


their hands representing personal estate to pay 
for permanent repairs to the mansion-,h(.>iise, 
amounting to the construction of a new rootv 
rendered necessary by dry rot ; — Held, that the 
court had no jurisdiction to direct such an appli- 
cation of capital, and that it was not autboriseci 
by the power in the will. Ee Tnbley {Lordi), In 
re, Leightons. Leighton, 75 L. T. 328. 

EebuildingHouses — Infant Remaindermen 

— Jurisdiction,] — The court has no jurisdiction to 
authorise trustees of a settlement to raise money 
by mortgage of the settled property for the pur- 
pose of pulling down and rebuilding hmises 
forming part of such property in a case where 
the rebuilding, though beneficial to the persoiis 
intere.sted, is not necessary for the salvage ot the 
property in question, jilontagn, In re, JJerhi- 
shlre Y, 3/ontagu, 6G L. J., Ch. .5-il ; [1897] 2* 
Ch. 8 ; 76 L. T. 485 ; 45 W-. R. 594— C. A. 

And see Lands Clauses Act— SBTT.LS irENTv 

Power as to Repair.] — By his will a testator 
gave to his trustees bis house and all the fanii- 
ture, &:c. therein at the time of his death in trust ' 
to permit B. to use and occupy the lioiise and 
furniture for and during her life, free of ail rent 
or compensation for the same, and free from all . 
obligation to repair or insure (which he ex- 
pressly directed his trustees to do), and free of 
all rates, taxes and other outgoings (all of vrhich 
he directed his trustees to discharge) ; and after 
the death of B., the house and furniture were to* 
fall into and form part of his residuary estate ; — 
Held, that the trustees were not bound to do- 
more than repair and insure the premises, and 
pay the rates, taxes, tithes, and other outgoings 
during Bds life ; but that, if in their opinicui it 
should be necessary to do more than this to pre- 
vent the property from becoming deter ioratetly. 
their proper course would be to come to the court 
for direction. Colyer. In re, 3IiUild?b v, SnclUng.. 
55 L. T. 344. 

A testatrix gave “ all my real and personal 
estate” to trustees “upon trust at their dis- 
cretion to sell all such parts thereof as shall not 
consist of money,” and out of the produce to pay 
her debts and funeral and testamentary expenses,, 
and invest the residue, “and shall stand pos- 
sessed of such real and personal estate, moneys, 
and securities” upon trust “to pay the rents, 
interest, and dividends and annual produce 
thereof” to T. during her life, with a clause of 
forfeiture on alienation, and after the decease of 
T. the testatrix devised and bequeatlied “ my 
said real and personal estate and the securilies 
on which the same may bo invested unto ami to 
the use of V. 0., his heirs, executors, adminis- 
trators and assigns for ever, according t‘'> the 
nature and quality thereof respectively,” At her 
death she was entitled in fee to the P. estate, 
which was unincumbered. Some time after her 
death a remainder in fee to which she was 
entitled in the B. estate, which was .subjec-t to 
mortgages made by prior owners an-l was out ' A* 
repair, fell into possession, and its income was 
only sufficient to pay the interest on the niuri- 
gages. The trustees- took out a summons for 
directions as to interest and repairs. The tenant 
for life contended that she coiikl disclaim the 
B. estate; the remainderman contoTided that 
the rents of the l\ estate were liablj for the 
interest on the mortgages of the B. estate and for 
repairs of that estate: — Held, that the will <iid. 
not create a trust for convomQn^ but only gave a 
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diiaptilutwl Htate at the lesiafuf.H deiiilp a 
qiieisticm arises between the teaaniH b'»r life* «B»I 
those ill remaiiider, as to the eojisfruelloii rif tjm 
will ill this respect "Ilihh llmi the 
house and inessuai^es iiuist lie repaiied mit the 
aiiHUiil rents and pfulits. Tliai the relailltlinii 
applies to fariiiiuiuses, ami tlHUi oniy in r,%M* of 
their being iucapabie of rt'pftlr, or In case of the 
expense i,»C rebuilding being no gmiler-*«rttgard 
being had to the hat are* 'age, riiineiwlcui, mil 
striicEure-- thao dlie cost piiitiiig rheiip^ into 
gooil repaifi v, 4 0rew* 


death, payable out of the income of the residue, 
mm T. McMt, 13 B. 207 ; 71 K % 630; 43 
W. E; 54 . . 

iLipointmetil of Eeeeiyeir of Beats to 
..'Unfexee Eepits*] — Wlien leasehold houses are 
ill' .trpsteA to behalf of a tenant for life 
il'l« the dutj of the trustees 

• U ptoiw#' the i&k of for- 
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power oE sale ; that no power of management 
anti applying rents in repairs was conferred on 
the trustee's ; that T. as eguitable tenant for life 
was not bound to repair ; and that the rents of 
the ?. estate could not be applied by the trustees 
an repairing the B. estate, though the court, if 
applied to, could sanction the doing such repaus 
as were expedient on terms which w’Dald be 
■eQuitablo as between the tenant for life and 
the remainderman. Held, further, that under a 
trust of ihis nature the trustees had a discre- 
tionary power to apply, if expedient, the income 
of the unincumbered estate in paying such part 
of the interest on the mortgages as the rents or 
the mortgaged estate were insufficient to pay, 
but whether in case of thejr doing so theie 
would not be equities to be adjusted between the 
tenant for life and the remainderman, qumre. 
BotMys, In, re, Frelte v. Calmady, 55 L. J., Ui. 
546 ; 32 Ch. D. 408 ; 55 L. T. 110 ; 34 W. B. o69 
— — C A. 

Certain property, comprising freeholds and 
Heasehokls, was settled on trust for a married 
w'oman for life for her separate use without 
power of anticipation, wnth power of appoint- 
ment by deed with the consent of the trustees. 
The settlement also provided that the trustees 
should at their discretion, inter alia, direct repairs 
to be done to the property, and that all ex- 
penses properly incurred by the trustees m 
<jarrying out the trusts or powers of the settle- 
ment should constitute a charge on the pre- 
mises in their favour. The plaintifi, at the 
direction of the tenant for life, did certain 
repairs to the property Held, that the trustees 
were bound to carry out any repairs directed by 
ithe tenant for life, provided the cost of them did 
mot exceed the value of the property, Skinner 
Y. TrM, 51 L. J., Ch. 198 ; 46 L. T. 131 ; 30 
W. H. 267. ^ ^ 

Held, also, that the tenant for life herseit 
dircctincr the repairs to be done was in substance 
an exercise of her power to direct the trustees to 
do them. Ih. . 

Held, also, that the trustees must raise the 
a.monnt of the plaintiff’s bill for the repairs, by 
way of charge on the proj^orty, and pay it to him. 

. ' Ih , 

Eepairs to leaseholds— Income or Corpus- 
Annuities payable out of Bents subject to Ex- 
penses of Performance of Trust.]— Where a 
testator gave the residue of his leasehold houses 
and property to trustees upon trust to receive 
the rents and profits thereof, and to pay thereout 
certain annuities, but directed the trustees before 
making any payments on account of the annu- 
ities, to paV out of such rents and profits ail 
costs, charges, and expenses incurred in the per- 
formance of the trusts, and the trustees in con- ^ 
sequence of a notice from the lessor expentled on j 
rep-airs li sum of money that exceeded the value - 
<of the imexpireti term underthc lease, which had 


em.:: 


feiture by a breach of the covenants of the 
lease, and they are entitled to have the rents 
applied in keeping the houses in a proper state 
of repair. The trustees are not bound to be 
content with the setting apart of a sum of money 
in the ioint names of themselves and the tenant 
for life as an indemnity against the consequences 
of a breach of the covenants of the lease, luit avo 
entitled to require the covenants to be speciii(,aii y 
performed. Wdien a tenant for life of leasehold 
houses is allowed by the trustees to receixe the 
rents, and the houses are not kept in a proper 
state of repair according to the covenanis ot tae 
lease, the court will, at the instance of one of the 
trustees, appoint a receiver of the rents, for the 
purpose of enforcing the proper rei)an' oc the 
bouses. Foioler, In re, Fowler y. Odell, 

Gh. I). 723 : 44 L. T. 99 ; 29 W. B. 891. 

Action against Tenant for life for E-on-repair.] 

A testator gave his real estate to trustees upon 

trust for his widow for life, with remninder over, 
in events which happened, to A. for life, cK:c. Tjie 
will contained a direction that each tenant lor 
life shoulsl during such estate keep the buildings 
thereon in substantial repair, and' if any such 
person should neglect to effect such repaip 
within six months after being requested so do 
by the trustees, the trustees should be at liberty 
to effect such repairs. The widow of the testa- 
tor was in possession of the premises till her 
death, and slie had omitted to repair the build- 
ings. A claim wns carried in against her estate 
in^an administration action, in respect of the 
omission to repair, the claimants being the 
trustees of the will and the then equitable 
tenant for life. The claim was resisted, on tne 
ground that the right to recover, if any. u as in 
the remainderman, and that therch^ro the cuiini 
was preferred by the wrong parties Held, tnat 
as the trustees had an interest in pritiectmg the 
ultimate e(iuitable estate, the claim was pro|>eriy 
brought by them. MdUhimeti, In re. Andnoe \\ 
WlllUimes, 54 L. T. 105 — G. A. , . , . 

A trustee to whom real proi)erty is nen ised m 
trust for one for life, cannot inlerfen* wini rim 
possession of the eipiitable tenant for life, h.*<‘ause 
ho neglects to keep the pruperry in repair : but 
if the tenant for life is coiunnttmg active wasie, 
it seems that the tTU^tec niay, and probably cutght 
to interfere, at least if the persons entitied in 
remainder are under disability ; tlierefor** such 
a trustee is not liable xo the romaimlcrmun for 
the neglect of the tenant for life to repah, 
Poivy.'i V. Jilwjrnre, Kay, 495 ; 2 Ivp K, 375 ; 
IS Jur. 162 ; 2 W. il, 2S‘J, 359. 

Bepairs to Mansion House— BehutMiag Bara- 
houses, i — A testator directs his trustees 4 «!i! of 
the rent’s ami protits of his edaie. to keep the 
mansion house ami messrmges in grtofl repair, 
and, if necessary, to rebuild any farm bniMing 
fr4>m time to thnia The buildings being in a 
state at the lesiafor's deaili, 
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:32G : 27 L. J., Ch. 826 ; 4 Jur. (x.S.) 827 ; 6 
W. E. 802. 

Ee-building Mansion House,] - — A 

testator, after devising a mansion house and 
farm at W., directed that all persons who should 
come into possession of W. should take the nam^e 
<of K., it being his wish that the family of K. 
•should be re-establislied there, and empowered 
his trustees to deduct sufficient to keep all the 
■premises in repair, and to make such improve- 
iments, by draining, walling, binding, liming, or 
riianuring the land, at the expense of his estate, 
as they iniglit think proper, or by planting for 
•shelter or ornament. The mansion house at W. 
was at the decease of the testator, and still con- 
tinued. in such a want of repair as to necessitate 
re-building : — field, that the power did not ex- 
tend to authorise re-building against the consent 
of the cestuis quo trust, being of full age ; and 
that the word - building ” must be conftned to 
building for agricultural purposes. BUuzcu'd v. 
Whalleij, 2 Eq. R. 1093 ; IS Jur. 8G9 ; 2 W. R. 60S, 

Direction to Trustees to erect Mansion House 
— Garden and Pleasure Grounds.] — A testator 
directed his trustees to erect a mansion house, 
and suitable offices fit for the residence of the 
owner of his estates (which were worth about 
15,000/. per annum), on some convenient spot : — 
Held, that under this direction the trustees were 
empowered to lay out a garden and pleasure 
grounds around the mansion, in addition to the 
houses and offices, in such a manner as the master 
should direct. Lomhe v. St.irnghton, 17 Sim. 84 ; 
18 L. J., Gh. 400. 

Borrowing Money to Rebuild Mansion House 
burnt down.] — A testator devised his mansion 
house and other real estate to trustees for the 
term of 1,000 years, upon certain trusts, and, 
subject thereto, he devised the same upon legal 
limitations, under which the plaintiff was tenant 
for life. Shortly after the testator’s death the 
mansion house was burnt down. The sole acting 
trustee had expended, in addition to insurance 
Tnone3^s, the sum of 2,000/. in rebuilding the 
mansion house, which amount lie had borrowed 
on his own }')ersonal security and on a ehai’ge of 
the estate. It w'as admitted that this expenditure 
%vas very benehcial to the estate, and that the 
value thereof was increased. There were in 
court sums of consols, arising from the sale of 
part of the estate, and such sums were liable to 
be re-invested in land. By the decree in the 
action an inquiry had been directed as to what 
■sum was necessary to complete the restoration of 
the mansion house, and how the same ought to be 
raised, but no formal order was made sanction- 
ing the raising of a loan for the purpose, A 
petition was presented by the personal represen- 
tative of the trustee, asking that the funds in. 
court might be sold, and that such further sum 
as, with the proceeds of such sale, would make up 
the 2,000 borrowed by the trustees, might be 
raised by mortgage or sale of the settled estate, 
in order to enable such loan to be repaid : — 
Held, that the court had no Jurisdiction to order 
a mortgage or sale of the settled estate, or to 
authorfse the expenditure for the proposed pur- 
pose, even of moneys ■which were subject to a 
trusf’for re-investment in land ; but it appearing 
that the estate had been benefited by the outlay 
of the trustee to the full amount of the funds in 
court, and that the outlay had Icen bonfi fide 
made under the impression that it would be re- 

YOL. XIV. 


paid out of the estate, the court would, although 
Gonsideriner the conduct of the trustee irregular, 
order that he should be recouped his outlay’' to 
the extent of the funds in court but no further. 

V, Llo //d, 48 L. T. 656. 

Investment of Personalty in Rebuilding.]-— 
When under a will real and personal estate was 
settled upon a person as tenant for life, with re- 
mainder to his children, but the will contained 
no power for investing the personal property in 
improving the realty, the court, on its being 
shown to be beneficial for all parties, sanctioned 
the investment of part of the personalty in re- 
I building the house, ■vyiiich was in an iminhabit- 
able condition. Pd^rso?i, In re^ 28 L. T. 57 ; 21 
W. R. 401. 

Allowances for Rebuilding.] — Charges by 
trustees for money laid out in luxuries under 
colour of maintenance, and for money unneces- 
sarily expended in pulling dow'n and rebuilding 
a house, disallowed. Bridge y. Brow 2 Y. & 
C. C. 0. 181. 

Circumstances under which allowances will be 
made for maintenance, repairing, and fiirnishing 
considered. drlggsY. G-lbii07i^ 21 W. R. 818. 

Mousy Standing to Real Estate Capital 
Account.] — Trustees of a term with power to 
apply surplus in building and improvement were 
allowed to apply money standing to real estate 
capital account in building and improvements, in- 
cluding drainage. Le^ilie's Truats, In re, 45 L. J., 
Ch. 668 ; 2 Oh. 1). 185 ; 34 h. T. 239 ; 24 W. R. 54^1. 

Costs of Inquiry as to Additional Expenditure. ] 
— -Trustees of a charity having in cany ing into 
effect a scheme for building exceeded the amount 
of the estimate which had been sanctionetl hj 
the court, were made to pay their own costs of 
the inquiry before the master as to the propriety 
and beneficial nature of the additional expendi- 
ture. AU,‘’(re/i. V. Ar77ii6iea'd, 19 Beav. 584, 

Power to Apply Rents only in Repairs— 
Borrowing Money to Repair.] — A power to 
aj)ply the rents of real estate in repairing does 
not imply a power to borrow money for repairing 
on the socuritv of the estate. Fazaherleg v. 
CulAuiio, 24 L.^T. 773 ; 19 W, R. 793. 

The trustee of real estate, on which a dwelling- 
house was situate, who was empowered to lay 
out the rents in repairing the house, but was not 
empowered to borrow money for the purpose, 
pulled down and rebuilt the house, ami borrowed 
money at interest for the purpose, wliich he 
afterwards repaid mat of the rents ; — Held, that 
his claim for interest on the sum borrowed must 
be disallowed, lb. 

When a small estate was settled in strict settle- 
ment, and the settlement contained power for 
the trustees during minorities to repair and re- 
build, and to pay the expenses out of the rents 
and profits, but no power to borrow on morigage, 
the court, on being satisfied that it was for the 
benefit of all parties, and notwithstanding that 
some interested were infants, gave the trustees 
leave to borrow money on mortgage, not extased- 
ing a sum fixed by the court, to rcdniikl the 
house, as no repairs would render it habitable. 
iVith Y. Cmisrm^ 40 L; J., Ch, 778 ; L* IL 12 
Eq: im ; 24 L. T. 791 ; 19 W. B. SS6. 

Deposit- of Title Deeds.]— Trustees for building 
a chapel, having expended tliereon nwitey, lior* 

21 
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^owed on their own security with a depodt of the 
chapel deeds made on their own autliority, and 
liaying been eoinpelled to re-pay the amount : — 
Held, to have a. lien on the deeds, but not to be 
entitled to a sale of the property’ to re-imburse 
the outlav. Dralir or Darhe v. WiHuuiiif-ui^ 25 
Beav. G22 ; -1 Jnr. (X.s.) 1001) ; 6 W. 11. 821, ^ 

Trustees having power, during the minorities 
of tenants for life or in tail, to superintend the 
management of an estate, cut timber, erect, pull 
down, and repair houses, and do Tarious other 
things of a more or less similar cimracter, “and 
generedly to deal with the premises, as they or he 
might do if they or he were the absolute bene- 
ficial ow'ners or owner, Avithout being answerable 
for any loss or tlaaaagc wdiieh might happen 
thereby, ’’deposited with a bank the title deeds of 
tlic estate to seeurc an advance of money to be 
employed in the erection of buildings under the 
power : — Held, that the bank had no valid title 
under the power, lirooui v. SheffkM cf II >ther~ 
ham Bank, 2-1 W. R. 04-8. 

Improvemonts — Cotton Mill.]— Part of the pro- 
perty of a testator consisted of a cotton mill Avhich 
he directed his trustees not to sell, nor to work 
themselves, but to let. The will also contained 
a direction to the trustees not to lend any of the 
personal estate on mortgage, and prescribed 
strict modes of immstment. The cotton mill 
being out of repair could not be let as it then 
stood ; the trnstee,s. therefore, entered into a 
provisional agreement with a firm of cotton 
spinners, by which the latter agreed to take a 
lease of the mill for twenty-one years, and to 
spend large sums of money in machiner}^ and 
repairs, provkied the trustees advanced to them, 
on the security of the machinery, rather more 
than half the sum required fox‘ such niachinery 
and repairs, and also spent a considerable sum in 
the ex'CGtion nf steam boilers and other landlord’s 
fixtures. Under the terms of the will the 
trustees could not comply with such proposals ; 
but, upon it being clearly proved that such an 
arrangement Avould be highly beneficial to the 
trust estate, and was one which it was not 
unusual for lessors in similar cases to enter into, 
tlie court sanctioned the agreement, and directed 
the costs of all parties to the application to come 
out of the testator’s residuary personal estate. 
Zee'i' Trusts, In re, 32 L. T. 298. 

Building of Labourers’ Cottages.] — Where 

a testator directed iiis trustees to lay out money 
for the improvement of his estates and the 
erection of farmhouses ami out-buildings, the 
court panctioned tiie building of la.buurers' 
cottages, lllvtrs Qjord) v. 2 Eq. R. 77<5. 

Drainage and Jfew Buildings.] — Trustees 

of real estate fora term of 1 ,000 years from tlie day 
of the death of the settlor, had powers, during a 
period of certain lives in being and twenty-one 
years, to manage the. estates, and oiitcd’ tlie income 
to keep down charges and incumbrances, and sub- 
ject thereto to repair, erect new or additional 
. buildings, and generally to “make such outlay for 
the improvement of” \he e, states aa they should 
“ think fit or conducive to the general benefit of ” 

; the states the tenants thereof,” and hold the 
surplus as capital, which was to belaid out in 
the purchase of lands to be settled to the lik<^ 

. uses. The settlor having died in 3870, tlm first 
■ ' ' tenant for 'life beliig in possession, and the income 
being imiifiSoient, after keeping down charges 


and incumbrances, to pay for repairs, for tdic- 
cost of new bail diiig.s, and generally for improve- 
ment of the property, out of capital, the court 
allowed payments in draining upon Avhich the? 
tenants paid 5Z. per cent., and in erecting new 
buildings. Leslies Settlement Trusts, In re, 45 
L. J., Gh. 668 ; 2 Oh. D. 185 ; 34 L. T. 239 ; 24 
w.R.'.54(>. ■: ' 

— — Surplus Bents. ] —Trustees under a will of 
real estates, the surplus rents and profits of 
which, daring minority, ckc., Avere to be invented! 
in the purchase of other real cslates, t^i go as the 
devised estates, expended very large sums of tiie- 
surplus rents and profits i]i repairing houses, 
building houses, dj-aining and fencing farms, and 
other similar improvements : — Held, that they 
Avere entitled to be allowed those sums in their 
discharge ; the Avill containing this genera j 
direction, “ that, during minority, kc., the said 
trustees or trustee, for the time being, of the 
said term, do and shall, generally, sn])erinteiul 
the management of the same mantrns, heretiita- 
merits, and premises, and appoint sucli stewards., 
bailiffs, agents, and collectors, and Avith sucli. 
salaries as they shall think proper,” ke, Bowes 
V. Strathmore, 8 J ur. 92. 

Mixed Fund of Realty and Personalty..} 

—The trustees of a mixed fund of realty and 
personalty laid out 1.600/.. part of the personalty p 
upon the erection of a house on the real estate^ 
for the bona fide purpose of increasing tlie value, 
of the whole as building land: — -Helti. that the^ 
trustees should not be entirely disallowed the* 
sum so expended, but if the cestiiis qne trust 
desired it, they should be ordered to take the 
house themselves at the price of 1,60U/., ami tht: 
value of the site as unbuilt upon. Ihjsr v„ 
Foster,^ L. J., Ch. 245; L. E. 8 Ch. 309: 
27 L, T. 774 ; 21 W. R. 2u7— L.d J. 

Bight of Executor to Charge Expenditure ' 

on Testator’s Estate.] — S. was, at the nine of 
his death, seised of a plot of grouiul. upon Avhic.h 
he bad commenced to build certain hou.svs. By 
his Avill he devised and betpueatbed all his real 
and personal property to J. for life, upvai U'xiax, 
as to one moiety of the rents arui profits, 
himself, and, as to the othm’, for other purpose-:., 
with remaimler over. J. became the personal 
represen tatiAm of 8., atid after H.’s deafh ex- 
pendetl large sums in buildJng tie* houses 
Held, that j. Avas not. entitled to a charge upfu.: 
the plot of grournl for moneys t^xpended by nim, 
either as tenant for life, tra.>1ce, nr pur^omil re|.r<^» 
sentative of 8. (BUI and w Frawjord, l-^ \V. R« 
6(.) ; Ir. It, 4 Eq. 35. 

Power to Insure Buildings.]— TiurnTfiE 
Act, 1893, s. 18. 

viii. AUowanee of Pin/meuts and JdrnHeen. 

Bon4 fide Payment not Authorised hy Trust.] 
— A trustee, Avho, acting in the bt^na fldcj exercise 
of liis discretion, makes a paymciifc Avhlclq 
ttiough not authorised by the ttfrrns of the trust, 
is In his opiiiion necessary to enable him ti> 
execute the trust, will be ailowai such |my« 
ment In passing Ids accounts; thoiigli he 
not act prudently in awBiiming the re«pt«M'ii>iiity 
of such a payment without the sanction of the 
court, Fomkam v, 8' Be Q; M. & G, 

H27; 26 L. J,, Ch, 342; B Jur, (IMA) 4711; 5 
W. E, 424— L,JJ. 
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A., by will, charged his real estate with debts, 
and gave a legacy to B. in terms which made it 
an arguable question whether it was not charged 
on the real estate. Afterwards the estate \yas 
conveyed to trustees for sale by a deed to which 
the legatee was not a party. The trustees 
entere<f into a contract for sale of part of the 
estate on very advantageous terms. The pur- 
chaser required evidence that the legacy had 
been paid, but no such evidence could be found, 
and it appeared probable that it never had been 
])aid. The ])iirchascr insisting on the objection, 
the trustees, acting under legal advice, and con- 
sidering the mostr advantageous course for the 
trust estate, paid the legacy : — Meld, that the 
amount so paid must be allowed them in passing 
their accounts. Ih. 

Eetaizier of Balance Due from Tenant for life.] 
— Upon marriage, certain stock was settled in 
trust for the husband for life, remainder to the 
wife for life, with remainder to the ciiiidreu of 
the marriage. After the death of the husband, 

A, and B. became trustees of the fund ; and an 
account wars opened between B. and the widow, 
in ]'cspect of certain receipts ami payments and 
bills of costs, upon which account there was an 
apparent balance due to B. B. as trustee, re- 
ceived the dividends of the trust funds, to 
which the widow was entitled for lier life : — Held, 
that B. was entitled to retain, out of such 
dividends, the balance due to him from the 
widow. Russel v. Buelmriaiu 1) L. J., Ch. 1^29. 

A,, who is a trustee for 13. of 1,000^. South 
Sea stock, at the desire of B. borrows 1,OOOZ. on 
this stock of the company, and B. receives the 
money ; A. imys the 10 per cent, upon 7 Geo. 1, 
sess. 2, s. 7, to be discharged of the loan : though 

B. forbade the payment, yet he is liable. Balsh 
’v,IIyham,2 P. Wms. 453; 2 Eq. Cas.Abr. 741,pl.8. 

Augmentation of Salaries of Master and 
Usher of School,] — A testator, after devising 
lands on trust to constitute a grammar school, 
directed that the trustees should have the 
management of it, and should appoint a master 
and usher, and pay to them respectively 5UZ. a 
year, and 30Z. a year ; the trustees established 
a school, which, however, from mistake was not 
conducted as a free grammar school, and, the 
rents of the charity lands having increased, an 
augmentation was made to the salaries of the 
int^ter and usher : — Held, that the trustees were 
entitled to have the sums paid in receipt of this 
augmentation allowed them in their accounts, 
notwithstanding their error in the application of 
the cliarity, and the mention of salaries of a 
specified amount in the bill. Att.-Gon, v, Christ • 
church (Bcaui), 2 Russ, 321. 

Advances on West Indian Estates.] — West 
India estates were devised upon trust for sale, 
and distribution of the proceeds among the 
testator’s children absolutely. In a suit for the 
administration of the trust consignees were 
appointed, and pending the suit settlements 
were made of the children’s shares, by which 
interests for life and in reversion were limited. 
In making pa,yinents which had been sanctioned 
by the court, the consignees became in advance 
, to the trust estate : — Shield, that these advances 
were a charge upon the corpus of the trust 
estate. 3Icrm.ni v. Jlcriscu^ 7 Be G. M. k G. 
214 ; 3 Eq. E. 557 ; 1 diir. (H.s.) 1110 ; 3 W.,B. 
383. And see JJauiel v. Trotman-, ante, coi. 513. 


Money E: 2 pended in Maintaining Children.]— 
A husband being held liable at the suit of the 
children of his wife’s first marriage, to replace 
the trust funds received by him, claimed a hirge 
sum expended in maintaining the children after 
the second marriage. The claim was disallowed. 
Grove v. Brice^ 26 Beav. 105. 

Stock obtained by Infant by Fraud.] — An infant 
fraudulently concealing his age, and obtahiiiig 
from trustees part of stock which he was entitled 
to on coming of age ; and when of age, a few 
months afterwards, applying for and receiving 
the residue of such stock : — Held, a fraud in the 
infant, and that neither he himself nor )iis as- 
signees could enforce repayment by the trustees 
of the stock paitl during infancy, and that apply- 
ing for the residue of the stock when of age was 
a recognition of the first payment. Conj v. 
Gertcken, 2 Madd. 40 ; 17 R. R. 180. 

Proper Expenses — Eight of Trustees to Re- 
imburse themselves.] — Where persons entrusted 
with the administration of a fund liave incurred 
legitimate and proper expenses in performing- 
duties thrown upon them by their fidiiciaiy 
situation, they have a right, both at law ami 
ill equity, to reimburse themselves out of the' 
funds in their iiantls, without any special pro- 
vision to that effect. Att.-Gea. v. JVo notch 
Corporation, 2 Myl. & Or. 407. Afiirming 1 Keen. 
700; Uur. 398. 

Trustee, or next friend of infant, is entitled to 
fair expenses beyond taxed costs, under the 
head of just allowances. Feartu v. Youikj, 10 
Ves. 184.' 

Costs Bona fide Paid to Solicitor to the 
Trust.] — An executor or trustee is not to be 
allowed, without question, the amount of bills 
of costs which he lias paid bona fide to the 
solicitor to the trust; ami the master, without, 
regularly taxing the bills, will moderate their 
amount. Johns jh v. Telford, 3 Russ. 477 : 2T 
R. R. 116. 

Postpoaemeut of Payment Off of lucuai- 
branees.] — A father devised his real estate to 
trustees to pay an annuity of 6,OOOZ. a year to his 
daughter, and subject, thereto upon trust to 
accLimnlate the rents for twenty-one years, and 
out of the accumulated fund from time to time 
to pay his debts, legacies, and the inciiniljrances, 
on the estatc.s, and invest the residue in the 
purchase of lands to be hehl on the same 
trusts ; and he directed the estates, on tla* 
expiration of the trust for accuinuintion. to 
be settled in strict settlement. He d}ro<*tcd 
that as soon as the incumbrances were paid off, 
the annuity should be increased to >^,000/. He 
gave his residuary personal estate to his trustees 
to pay off the incumbrances, and apply tlie 
surplus in the same way as the accumiihtlcd 
rents and profits. He died leaving personally 
which, within a month after his rleath, was, 
ascertained to be amply siilficiont to pay- off 
his debts, legacies, and incumlirance.s. " The 
trustees, however, retained a considerable ]>ait 
of the personal estate, as it wms [wodueimr a, 
high rate of interest : and they did not I'ov 
several years pay off all tlie incumbrance 
Held, that the trustees were right in paying 
the annuity at the rate of 8,000l. n year frofu 
the testator s death, and must be alloVvd it Ut 
their accounts* AsGey v AVw(AbW), L. ih n 
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Allowances for Due Management,] — A trustee 
aud executor, although taking under the will a 
commission as a satisfaction for the trouble, is 
entitled to allowances under a general trust to 
set and manage, as he should think proper, and 
, out of the rents and profits to pay all rates and 
taxes, charges of repairs, stewards’, baililfs’, and 
gamekeepers’ salaries and expenses, and all other 
charges and expenses he should think proper 
but he was not allowed to appoint an csiablish 
ment, gamekeepers, *kc., except as the due 
management required. Wehl) v. Sliafte^s'hury 
([Bari), 7 Ves. 480, 

Annuities given to Trustees — Collector of 

Weekly Bents.] — Testator gave annuities to his 
trustees for their trouble in the execution of his 
will, and died possessed of several houses, let at 
weekly rents. The trustees are justified in 
paying a person to collect these rents, and do 
not, therefore, lose their annuities. WilliUisori v. 
WilUnson, 2 Sim. & S. 237 ; 25 E. B. 103. 

Bund Set Apart for Payment of Expenses.] 

As to what expenses relating to real estate are 
properly payable out of a fund set apart to pay, 
amongst other things, the expenses of executing 
the trusts of the will. Brougham (^Lord) v. 
Poulett (Lord), 19 Beav. 110 ; 24 L. J.. Ch. 233 
1 Jur. (N.s.) 151. 

A testator declared ' trusts relating to his 
real and personal estate, and gave his personal 
■estate to trustees, in trust to set apart and 
invest a sufficient fund to pay his debts, 
legacies, funeral expenses, expenses of providing 
his will, “ anrl the execution of the trusts 
thereof ” : — Held, that the “ expenses in the 
execution of the trusts ot the will ’’' were limited 
to tliose properly payable by the executors, in 
their character of executors alone, and therefore 
that the costs of executing the trusts of the 
various real estates fell on the cestuis que trust. 
Ih, 

Interest on Advances.] — A trustee will bo 
allowed interest upon money advanced by him, 

. and applied in payment of his testator’s debts, or 
otherwise on account of his personal estate. 
Binrh v. Prescott, 30 L. T, 156 ; 23 W. E. 437. 


Costs and Expenses in General,] — See post, I. 

ix. JVotiee of Ass/g?i7ne7its. 

Mortgage— Notice to affect Trustees.]— Funds 
belonging to M. were, on her marriage in 1 834, 
vested in three trustees (one of wdiom died in 
1840) in trust for her for life for her separate 
use, without power of anticipation, and after her 
death for the children of the marriage, and in 
case there should be none, for such persons, if 
she should die in her husband ’s lifetime, as she 
should appoint. In 1843 the husband and wife 
executed a deed to secure the payment of moneys 
due from him, and the wife appointed that in 
case there, should be no child of the marriage, 

. and If she should 'die in .the husband’s lifetime, 

- the trustees of the settlement of 1834 should, 
['-I Pi ' ^ ^ ent of the trust funds, raise sufficient to pay the 
f ]^^.!hushand^a debt. Notice was given of the deed 
,,, of 1831 to, the two surviving trustees of the 
Pf ' ^ ' 'aettlemtni' '-In 1848 the wife and the sole sur- 
tlvihg trusts of the settlement, who -desired to 
*three new trustees, and as- 
trust; fdnds. One of thorn 


trustees died, and the two surviving trustees and 
the survivor of them, at the request of tlie 
husband and wife, dealt with some of the trust 
funds, which ultimately were much diminished. 
A portion of the funds was invested in the pur- 
chase of leasehold premises, which were held 
upon the trusts of the settlement. The wife 
died ill March, 1870, without having had any 
child. The husband survi ved. The suni^'or of 
the trustees of 1848 in May, 1870, received a 
notice from L. of a charge on the leaseholds in 
his favour, dated the 5th of October, 1864 : and 
ill October, 1870, he received a notice of the 
deed of 1843 : — Held, that the surviving trustees 
of 1848 were not liable to make good the funds 
which had been lost ,* that L. not eutitle<I 
to priority over the trustees of the dee<l of 1843 ; 
and that the persons claiming under the deed of 
1843 were entitled to the funds which reanained 
in part satisfaction, of the Jiiuiieys due to them, 
Phij)ps V. Lo7:egro77e, 42 L. J., C-h. 892 : L. E. 1(5 
Eq. 80 ; 28 L.' T. 584 ; 21 W. E. 590. 

Assignees of an equitable interest should, if 
they desired to be perfectly secured, obtain a dis- 
tringas on the funds : or have their deed in- 
dorsed on the original deed ; or obtain a transfer 
of the funds into court. Ih. 

Semble : Ho'w trustees of trust funds in settle- 
ment are not bound to inquire of the old trustees 
whether they have received notice of any incum- 
brance ; and it has never been the practice of 
tlie courts on appointing new trustees of funds to 
make such an impiii'y. Ih. 

Assignment — Priority — Notice to one 
Trustee only — Effect of Death on Notice.] — 

Where one only of two trustees of a fund fias 
notice of an incumbrance or assignment af- 
fecting the trust fund, and a second assignmem 
is afterwards made, of which both trustees 
receive notice, the subsequent death of the trus- 
tee who alone had notice of the prior incum- 
brance or assignment does nut alter i4ie |n'iurity 
obtained bv the first assic'uee. Ward v. iJoti- 
eomle. 02 L. J., Ch. SSI : 7189.3 ' A. C. :5t59 ; 

1 E. 224 ; 09 L. T. 121 : 42 W.4l. .>9— B. h. (E.) 


— Notice to one Trustee— Notice of Subse* 
quent Mortgage to Both— Death of Trustee 
having Notice of Assignment — Priority,] — lii 
distribtiti/ig a trust fund it is the ihityhui all 
the trustees to act upun the notices uf incum- 
brances received by ea.e4n and to this extent 
notice to one trustee is notice to nil. Conse- 
quently an intending incLinil.H’anecr cun, not 
safely take a cliarge upon a trust .fund without 
jiscertaining from each trustee he has n*; 
notice of any existing chnr^^u. nh/u»'/A Ju ir, 
White V. Blfh, 61 L. j.. Clu 178 ; fmW I Ch. 
18S ; 65 L. T, 841 ; 40 W. E. 1.77— C. A,. ' 

A marrioii woman having by her marriage 
settlement settled a rowrCuiuny snare o! 'a 
trust fund to which she was entitled under a 
will, joiited with her husbaml In; mortgaging tin? 
share w.ithout disclosing the settleaienr. ^ One eff 
the trustees of the will had notice of the settle* 
ment, the other had not. The mortgagees Wore 
taking their security made Inqaldes of the tms* 
tees ins to incimibrances, and recelvetl tom the ' 
trustee who had notice an answer wlifch ooii^ 
veyed no information. They tiicii the 

mortgage, and gave notice of It to bolh fcnmlecfl. : 
The trustee who liail notice of the settlement 
died before the fund mrae into In a , 

contest for priority bctweeia the ii»rri*p wltio- 
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ment and the mortgage : — Held, that, the settle- 
ment took priority, and that such priority was 
not changed by the death of the trustee. Th, 

Fund Partly in Court and Partly in Hands 

of Trustees.] — When an assignment is made of an 
interest in a trust fund, part of which is in 
court and part in the hands of the trustees, the 
assignee, in order to comjdete his title, must, 
as regards the fund in court, obtain a stop order, 
and as regard the fund in the hands of trustees, 
give notice to the trustees. Mutval L{fe -fl.s-- 
■'<ur((jLL'e SoGietu v. Lanqlfii^, 32 Ch. 0, 460 ; 54 
L. T. 326—(J. A. Affinni'ng 53 L. J., Ch. 996 ; 
32W. 1-1.791. 

Trustee Party to Suit— Stop Order — 

Priority.] — Where a trustee and a party to a suit 
had a charge on the share of one of the cestuis que 
trust, and obtained a stop order, he was post- 
poned to a judgment creditor of the cestui que 
trust wlio hacl obtained an earlier stop order. 
Elder v. Maclecui, 3 Jur. (N.S.) 283 ; 5 W. li. 447. 

Original and Derivative Settlements — 
Fund in Court — Hotice.] — Where there 
are two settlements, one original and the other 
derivative, the proper person to whom an as- 
signee of an equitable interest in personalty 
under the derivative settlement should give 
notice of his incumbrance is the trustee of that 
settlement, and not the trustee of the original 
settlement, though the fund under which the 
interest arises is still in his hands. Dicta of 
Lord Eomilly in BncUfe v. Bendon (36 L. J., 
Ch. 351 ; L. K. 3 Eq. 664 ; 15 W. 11. 527) dis- 
sented from ; Booth's Settlement^ Bi re (1 W. E. 
444) not approved; ILdt v. Beicell (4 Hare, 
446 ; 15 L. J., Ch. 14), approved, Sfephem v. 
Bree.}i, 64 L. J., Ch, 546 ; [1895] 2 Ch. 148; 12 
E. 252 ; 72 L. T. 574 ; 43 W, E. 46.5— C. A. 

Trustee himself an Assignee.] — A trustee 

who receives notice of an assignment of the trust 
fund made by the cestui que trust is not, in the 
absence of inquiry, bound to inform the pei*son 
giving him the notice that he himself has a 
prior assignment. By omitting to give that in- 
formation the trustee will not lose his priority. 
Zewer, In re^ Wilhes, Ex parte A Ch. D. 101 ; 35 
L. T, 557. Affirmed, nom. Garrard, Ex parte, 
Leiver, In re, 5 Ch. D. 61 ; 25 W. E. 364 — 0. A. 


Hew Trustees — Hotice of Incumbrance to 
Original Trustees — Constructive Hotice.] — 
Persons appointed new trustees under a will or 
settlement are bound to inquij’e wlnit the trust 
property consists of, and what the trusts are, 
and to look into the trust documents to see what 
incumbrances their j)redeccssors had notice of. 
But if there was nothing among the trust docu- 
ments which would have given them notice of 
an incumbrance, they will not be held liable for 
loss arising from their ignorance of it, even 
though they have in fact omitted to look into 
those documents. Idalletvs r, Lloyd, 58 L. J., 

„ Ch. 105 ; 39 Ch. D. 686 : 59 L. T. 603 ; 37 W.K. 
12. : And see Bhipvs v. Loregrore, supra. 

notice to Solicitor of Trustees.]— Quaere, 

is a solicitor of trustees their agent for the pur- 
poses of notice ? If so. does the rule that notice 
to one trustee is notice to all, apply where the 
notice has been to the solicitor of one trustee T 
' Does the rule apply only so long as the person ■ 


to whom notice has been given remains a trus- 
tee? W. G. was clerk to J. G. his father, a 
solicitor, who was a trustee with notice, which 
W. G. knew. W. G. upon the retirement of 
J. G. was made trustee. Did W. C. import into 
his character of trustee this antecedent know- 
ledge for the purpose of notice? BuratuVs 
Trusts, In re, 1 L. T. 84 ; 8 W. K. 33. 

Eight of Mortgagee to receive Whole of Fund 
mortgaged.] — The assignee of a trust fund by 
way of mortgage with power to give receipts in 
the name of the mortgagor cannot compel the 
trustees of the fund to pay the whole over to 
him notwithstanding the existence of puisne 
incumbrancers. All that he is entitled to de- 
mand is the amount due upon the mortgage. 
Bedl. In re. Jeffery v. Sayles, 65 L. J., Ch. 188; 
ri896] 1 Ch. 1 ; 73 L. T. 391 ; 44 W. E. 99— 
C. A. 

Accretion to Trust Estate — Devise to First 
Mortgagees— Mortgage held on Trust.] — B., by 
will dated the 24th March, 1884, devised his- 
fi'eehold ground rent arising out of the house- 
and premises, No. 7, W. Terrace, aiul ail his in- 
terest in the said premises, “to the present 
mortgagees thereof.” At the date of the will,, 
and of^B.’s death, there was no mortgage of' 
the freehold ground rent in existence, but the 
leasehold premises out of which the rent aiose 
were mortgaged by demise to the trustees of a. 
certain settlement to secure moneys advanced l>y 
them out of the trust funds. These trustees and 
the beneficiaries under the settlement wove- 
alike strangers to B. Held, that the ground 
rent passed under the devise to the trustees of 
the settlement, but that tliey took upon the 
trusts of the settlement, and liot benelicially. 
PaynJs Settlement, In re, K'thhle v, Payne. 54 
L. T. 840. 
jhid see I^OTICE. 

X. Remuneratum. 


General Principle.]— A trustee is of course en- 
titled to all reasonable expenses of the trust, but 
not for personal trouble and loss of time, unless 
he makes out a special case therefor, before 
acceptance of trust. Brochsiwp v. Barnes. 5 
Madd. 90. 

Settled rule, that, in all matters of trust or in 
the nature of trust, a trnsJec is not allowe«l any 
compensation for his trouble in the business en- 
trusted to him. Ormshij, In re, 1 Bali B. 189 ; 
12 E. K. 13. 

A trustee has no right io exact or charge any 
remuneration or bonus in respect of great advan- 
tages accrued to the cestuis que trust frorii ser- 
vices incident to the performance of the duties 
imposed by the deed of trust. Barrett v. Ihuilry, 
L. R. 2Eq. 789; 12 Jur. (N.s.) 426; M J.. t. 
474 ; 14 W. 11.684. 

A settled account by a cestui que trast, allow- 
ing a bonus to the trustee, was set aside, Ih. 

Professional Business — Costs out of Pocket.’^— 
A trustee acting as solicitor in the trust mattt'vs 
is merely entitled to costs out of pucket. 1 Im 
rule iS' not inflexible : and compensation may. iii 
special tjases, be made to him under thcauihoriiy 
of the court, by 'a fixed alknvancc, but not by 
allowing him to make the usual professional 
charges. Bahihrlgge v. Blair, 8 Beuv. i 9 
Jur. 765. 
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timber and stock in trade, upon trust ro sell and 
apply the. money arising from the sale in paying 
the expenses of preparing for, making, and com- 
pleting such sale or sales, “ including the usual 
auctioneer’s commission, and otherwise incidental 
to the aforesaid trusts.” B. was auctioneer, and 
had been employed as such by A. : — Held, that 
the words appeared to liave been inserted to ]')ro- 
vide for B. being employed in the sale, and tliat 
B. was entitled to charge his commission. 
Dimglas y. Ai'chhutt, 2 I)e G. & J. 14S ; 27 L. J., 
Ch. 271 ; 4 Jur. (n.s.) 315 ; 6 W. E. 306. 

Appointment of Trustee as Beeeiver.] 
Thougli a general, it is not an inflexible, rule 
that no reiimneT'ation will be allowed to a trustee 
appointed by the court receiyer of; the trust 
estate. The court has a discretion to grant or 
refuse it. The fact that nothing is said about 
remuneration in the judgment appointing a 
receiver does not preclude the court from subse- 
quently allowing remuneration. Bhpu'll, 'In n\ 
Biqjiell V. Chajman, 01 L. J., Ch. 334 ; f 1802 i 
1 Ch. 59 ; 06 L. T. 30' ; 40 W. R. 305— C, A, 


Trustees can only be allowed costs out of pocket 
for professional business transacted by a firm, 
one of whom is a trustee, though the business is 
done by one of the partners who is not a trustee, 
others . Whita^ 10 Beav. 523. See also 
post, 10. 

Salary for Management of Road.] — Two 
persons, in whom \yas vested, under an act of 
parliament, the right to the tolls and profits 


Trustees who have been appointed by the court 
to receive the rents of, and to manage, a trust 
estate, receiving a commission upon the rental, 
will not be aliowed to charge additional pa^’- 
ments made by them to a collector of rents. 
Coa; v. Benneti 39 W. E. SOS— C. A. 

And see as to disallowance of salary, Beding- 
fields In re. BedrngfeJd v. U Eye . 57 L. T, 332, 
supra, col. 015, and Freeman s Settlement, In re, 
57 L. J., Ch. 16U: 37 Ch. B. 148 : 57 L. t. 798 ; 
30 W. E. 71. 


tained. Taylor v. Taylm\ 4 Dr. &A¥ar. 124. 

Commission of Mortgagee appointed Receiver 
by Co-Mortgagees. ] — Mortgagor con veyed all his 
real and personal estate to three mortgagees in 
trust for creditors ; — •Held, that one of the mort- 
gagees was not entitled to a commission on the 
rents received by him under an appointment as 
receiver by himself and his co-trustees. Alehol- 
V. Tatm, 3 J ur. (N.S.) 235. 

Law of Scotland as to Trustee holding OfiSce 
of Profit,] — Qiimre, how far the principle of 


XL A.jjplfeaf /on for Advice or Oj)mlon of the 
Conrt. 

See now E. 8. C., Ord, LT. 
a. Under the General Jurisdiction of t!ie Court. 

ETotice to Trustees of Doubt as to Tefstator’s 
Title to Devised Estate.] — l'|/on a bill li.h.'d. by 
trustees for the directions of the corn'r in ex<n?u- 
tiou of the trusts of a will, if the trust eos have 
notice of any doubt as to the title of tlu; lesfator 
to a part of the estate devis(‘d. the person who 
may be beiu4ire‘<l by that dioiibi is prop(-rly 
made a defemhint to tb.e suit, arul the eoisrt 
will not proceed to the execut ion of tin? trusts 
of the will, until that tloul't is rem{*ved, eit iner 
a jjrocectling at law, or by sueJj r course 
of inquiry as the court may th:i;k ti* 


Scotland. Qinnre. also, as to the soundness of 
the principle. Home v. Pringle, 8 Cl. & F, 204 
— H. L. ( Sc.) 

A trustee does not, hy being casliier to the trust 
estate, incur any additional liability in respect 
of its management, beyond what he was subject 


As to Trusts upon wMoh Property ought to 
be held.] — B'hm’e a trust<a‘ acf*cp!s the rrnsi ef a 
fund, witli the knowledge tiiat it d.enbtful 
whether it oiighl, to be? held np-o?i 
he is nevertheless eiititleti tt> eonie o? i fie 
for its directifui, whether liie trtists omAu to be 
Held, }>v Lord J test Turnin' ; Li?rd 


Payment into Court — Trustee Deducting Costs.] 
— A trustee paid into court the balance of the 
trust fund, having first deducted the amount 
which he claimed for costs, charges, and persotial 
ex]K‘nses, which amount he kimw was c»bjected 
to by his cestuia que trust, m being excessive 
; -Held, ■that the trustee /ought 'to -have pai«l into 
court the whole of the trust fuiKl, leaving it to 
the court to decide the amount to. which ho 
entitlefi lieaty v. Onrmm^ 38 L. J., 
ClL im l.U B. r Bq. 194; 20 L. T, 01; 17, 

' I 


execute! 1 

Justice Knight Ihuee entirelv dissent lug. Aeaie 
V. iMrles, 23 L, J.. CIi. 744 ; 2 Kf|. li 53,0 ; 2 
It 358. 

Where ti'usrees accept sutii a trust, with 
kiKnviedge of thtj doubt, aiifl tin? stmie iiiid 
no more knowledgt.*. are called upon to laiit with 


Auetiemw^s 0omaksiom*]-«*A. assigned to B, 


after they tnid |>arted with the fiiiiii in conformity 
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with the trusts on which they accepted it : Per 
L-ord Justice Knight Bruce. 

The question having been raised m a suit 
■between the trustees and ““*^1 que tiust of the 

deed one of the Tice-chnncellors lotusul to pio 

-nomicp a decree, but ordered the cause to stand 
“vhh UbertV to the plaintiff the c^tui que 

trust, to amend 1^7. WeT of th^ 

lordships differing m opinion, the older ot tlic 

court below was affirmed. lo. 

Opinion as to Propriety of 

Repairs and Permanent Improvements.]-^ toe 

trustees of a settlement, fo; 

nurchasing lands on the request of *6°^ ™ 

I desired the opinion of the court as to the 

reinirs and permanent improvement, no “>1 
w« Ihmn on the petition: but it was inti- 
mated that, on a bill filed, there to 

.objeotion on principle to P'^^^g^’niade 

be taken, and subsequently the older , 

in a suit instituted tor the piupose. '' 

.•Settlement, hire, I J. &H 1^2 ; 29 L. J.,Ch.bOi 
€) Jur. (N.S.) 1073 ; 8 W . K. ^>^7. 

Important and Difficult Question Involved,] 

_ 0 ?application by trustees for advice o 
the court, where an important and difficult 
ouostion is involved, the proper “f “O f ’. J" 
tile a bill instead o* “^ 1 '. 

Moekett'n Tnitte, In »v. Jonns. b2i5 , -•> b- ^ 

; 6 .lur. (N.S.) U2 ; 1 L. T. 130 , b W . b. 

***'xru«tees of an under-lease of church P‘'''’P®^*7 

aiJtofsed to take steps to obtnin a clause to 
compensation for their tenant i.ght ot lenewai, 

inserted in an act pending in parliaratnt, to 
make a now street, which would 
the property. Joneit v. Poicell, 4 be.u . Jt>. 


Bireotion as to Investment of Moneys during 

MinoritT— Payment into Court.]— A tcstaloi 
’b^nucatheti to each ot his six grauclcliildren 
^700 and in case any of them should nut 
have attained twenty-one at the death of tlic 

iSator ho directed his trustees who weiu also 

his oseoutors and reMduaiv aftcT 

;r;;t 

^iVediieation. rttoeos'^to 

the father of the children and the tius.i.cLs as to 

ihe investment of the money P.^T' '"‘V" Vr^u on 
the rustees filed iJieirbill to obtain the direct 01 
of the court, and for leave to pay the amount 
into court Held, that the trustees might p.iy 
the principal money into court ; and, 
t e tiustcL will not bo liable to make up the 
difference between the dividends ^ 
in court and the 51. per cent. Ahiu.uuiu 

^'^ffmlto if’ the direotion h'^ho^wUl had been 

and the monev pSd'into court, 'the legatees 

vflnld be enrttled to the full amount of the 

dividends. Ih, 

Effect of Invoking Aid of Court.]— After 
trustees have invoked the aid ot the court 111 
mlministcring an 

-made they cannot act in the mattu ot t it 

udmiiiistraLn except under the satote" of the 

c.mrt. Mitwrs v. Bamson, ibh.h^ Ch. - , 1 App. 

Cas. 428 ; 33 L. T. 1 ; 25 W- L. (E.) 


Originating Summons — Act done outside 
TrS-Bnle 3 (e) of Ord, LV. only relates 
to thertoin<r, or the abstaining from doing, bv 
trustees oflome act within the scope 0 their 
trusts ■ and an originating summons ought nut 
to be taken out under that rule for the purpose 
of obtaining a direction to trustees to do, 01 to 

abstoht f om doing, an act wffiich is outside the 
“of their trust. Suffolk v. Lawrenee, oi 

899. 

Trustee acting under Special Case-Protsc- 

tion ] By the combined effect of Old. XXXI ., 

r 8 .4id the saving clause in the Statute Law 
Revision Act. 1883, the protection git-eii to 
trustees and others acting on the decLaratiou ot 
the^ court on a special case is preserved, _ not- 
withstanding_ the rep_cal of the act. lorder v. 

b. Under the Law ot Property Amendment Act, 
1859 (2*2 tfc 23 Viet. c. Jo)? 
by Trustee Act, 1893. 

Ketrospeotive Effect of Statute.] -The 22 & 23 
Viet c 35, .s. 30, is retrospective m its operattoti 
Sini^Jn Will, ’in re, 1 J. & H. 89 ; 2 L. T. IvO ; 

8 W. R. 388. 

Who may Apply.]-The court "-ill rn^Ae «u 
order under 22 & 23 Vict. c. 
petition of a cestui que trust. H «irf, 2» 

L. T. 494 ; 14 W. K. 96. 

As to Construction of Instruments.]— 1'Uo 
court will not, upon a if 

trustee or an executor uiicler s. .>(> ot the — 
Vict c 25, for the opinion, advice, or direction 
of tlie court, construe an instrument or make an\ 
;:„lei affecting the rights ot the panicy o pro- 
pertr. duoh petitions should relate only to the 
inanagemeut and iiivc.yiyit ot trust prupei . 

iami--. In re, 1 Ur. & bni._4t)l , i Jm. 

M)‘> • 4L T 501 : 9W. R. 5b/. 

"■'Ilm court dccMncd, upon a petition bu' its 
opinion under 22 & 23 Vict. e. 3.5, s. 30 ,y 'f 
Aether .an intestates e.state was liabm upu. a 
covenant to be implied in Ins marriage setlL- 

meiit. Ilnr ne. In re, SO r,cay. 2.M. ^ . 

Questions of conatniciioii affocyig cnpitiil 
of considerable amount wM not be decito 1 upon 
a petition under the 22 .t 2.3 tout. c. d.i, ... . 

linunett. In re, 10 Jur. (N.S.) 1098 

Tlie court will not, under 2,: & 2.3 \ let. u. u.i, 
s 30 <’’h'e its opinion for the guidance of t,i u»- 
tecs on the effect of a limitation contain^ m an 

* ■ r.i J. ..J... ..Ijfav, 


instrument. Hooper -i IMoie, In 
.i.oO; SO L. J., Ch. 79.5; 7 Jur. (N.S.) »9 .m . 

The court will not give an opinion ■uuder 
the 22 & 23 Vict. o. 3.5, upon inatUr.s id deiaU, 
which cannot be jiroperly dealt with witiioiu the 
' superittteiidoucc of the court and thyssyaiice 
of affidavits. liarrinr/ion .i SHUement, Li. / e, 1 
J. & n. 142 ; 29 Ii. J., Gh. i>»i ; >* Jm'- 
11)73; 8 W. R. 57A ^ 

Therefore, where trustees of n seulem.Mi,. 
Iviviii" a power of purchasing lands on Un- 
requeS, of tenants for life, desired the opim.iu 
of the cbhrt as to the propriety 1 4 appl. m, 
1,200/. on such request, in repairs and pui mam .>• 
improvement, no answer was given V' f 

tion; but it was intimated that, oii “ ; 
there would be no objeetlon on ‘’f. 

course projioscd to be taken, un»l sa i.i-q » 
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^7^; 2^ h. J.f Ch, iT; 5 Jnr, (Xs.) 12*%; l| 

L* T. 122 ; 8 W. It 51 ' } As to Payment of Costs incErred by Tsmant 

Tiie tiastoe of a will of a testator, who died m.for Life.] — The tru-stecs uf sttikni esiatv^* prc- 
1845, had power to invest on ‘‘rear securities in j seated a petition lunler s, Hu of Lord 
Btofland or Wales, but not in Ireland.” “ The i Leonards’ Act, 1 8511, asking the opinion of ihe 




TEUST AND TEUSTEE— r/w Trustee. 


the order was made in a suit instituted for that 
purpose. Xb. 

On Questions of DiiSculty.] — Where the opinion 
of the court is sought by petition under 22 & 23 
Yict. c. 35, by executors of a will upon which 
questions of difficulty arise, and the assets are 
not distinctly ascertained, the court will not give 
its opinion unless at the wish, and with the 
consent, of all parties interested, Mochetfs Irmta, 
III re, Johns. G23 ; 29 L. J., Cii. 29-1 ; 6 Jar. 
(iv\S.) 112 ; 1 L. T. 136; 8 W. B. 235. 

The 22 & 23 Viet. c. 35, s. 30, was not intended 
to provide for the decision of nice questions of 
law, but merely to ju'ocure for trustees the 
assistance of the couit upon points of minor 
importance arising in the management and ad- 
ministration of trust property, TyrreWs TrusU, 
In. re, 23 L. li. Ir. 263. 

Indemnity to Trustees.] — The opinion of the 
court upon a petition under the 22 & 23 Viet, 
c. 35, gives an indemnity to the trustees only 
upon the facts stated in the petition, is subject 
to no appeal, and will not preclude the iallng a 
bill, which would seem the better course under 
the circumstances above' stated. Mocliett's Tr%sU, 
In re, supra. 

Hypothetical Case.] — The court will not give 
its opinion on an hypothesis ; therefore wdien a 
petition was presented under 22 & 23 Viet. c. 35, 
to obtain the advice of the court as to the mode 
in which calls not yet made on account of shares 
specifically bequeathed by a testator w^ere to be 
met, the court ordered the petition to stand over 
till the call had been actually made. Hinr, In 
re, 11 W. B, 915. 

As to Investments.] — On an application under 
s. 30 of 22 23 Viet. c. 35, for the opinion of the 

court whether, under a trust for investment in 
government or other personal securities, trus- 
tees would be justified in investing a trust fund 
in East India stock or railway debentures, or on 
mortgage of Ireehold, copyhold, or leasehold 
hereditaments, the court approved of an invest- 
ment on freeholds in England or Wales, but 
declined to give any answer sanctioning invest- 
ments in the other securities mentioned. Shnmia 
Win, In re, 1 J. & H. 89; 2 L. T. 170; 8 W. R. 388. 

If an act of parliament contains provisions 
enabling trustees, with the sanction of the court, ! 
to invest triu-t funds upon securities, neithej' 
recognised by the courts, contemplated by the 
legislature, nor sanctioned by the settlor or tes- 
tator at the time the trusts were created, the 
court, in the absence of an express legislative 
declaration, will not give the act any other than 
a prospective operation, or advise trustees under 
the 22 & 23 Viet. c. 3.5, ss. 30, 32, to invest the 
trust funds upon any other securities than those 
comprised within the provisions of the instrument 
creating the trusts. J/Iel Trud/i, In re, 27 Bear. 
579 ; 29 L- J,. Ch. 17 ; o Jur. 


de] sending on foreign law and the accounts 
disbursements on an estate in a foreign country, 
whicli accounts the trustees have no means of 
verifying. Machintosli s Settlennent, In re, 42 
L. J., Ch. 208. 

As to Appointment of Trustees.] — father , 
bequeathed a share of a fund in trust for his^ 
daughter and her children, power being given to- 
the trustees to invest it in the public funds uf 
anj' colony or dependency of the united kingdom,. 
The daughter married a domiciled citizen uf tlio 
Canadian dominitm, and was permanently 
resident in Canada. It was proposed to api.oint 
two j)ersons, citizens of Canada, trustees, and tO' 
transfer the si la re of the trust fund to them for] 
the purpose of iiivcstment in securities in Canada.. 
On a petition under 22 (Sc 23 Viet. c. 35, s. 3u,. 
the court was of opinion that such pro|.;osedi 
appointment and transfer might be made„ 
SmiilCsTntstH, In re, 26 L. T. 820; 20 W. R.695. 

As to Granting Leases.] — Upon a special case 
yu’esented under the 22 23 Viet., c. 35, and tlic- 

23 (k 2-1 Viet., 0 . 38, the court declined to give 
power to trustees to grant leases of real estate 
for a term not exceeding ten years. 81tanf& 
TrusU, In re, L. li. 12 Eq. 124 ; 25 L. T. 22 j 
19W. R. 1025. 

As to Payment of Income.] — A married w'ornan 
who was of unsound mind, but not so found by 
inquisition, was entitled for her separate use t<> 
the income of certain trust funds. Her written 
consent was also required to the investments by 
the trustees. Uyjoii a petition unde,r Lord St. 
Leonards’ Act (22 ^ 23 Viet., c. 35, s. 30) for the 
advice of tlie court : — Held, that the court had 
jurisdiction to entertain the yjctitioii ; that the 
whole income might be paid to the liusband ur:i 
his undertaking fo apply it to the inaiutenunce 
of the wife : ail'd that her consent to the inve.st- 

ments might be dispensed with. 2’ . In /v,'„ 

15 Ch. W7S ; 29 W. It 42. 

As to Eetaining STortgages.]— A tc.stator lent 
money on tliirtecn mongage.s of inO/. each, 
granted under an act of parliament, on ti;c: 
security of stallage rents, and I'oeeivcd 4L per 
cent, interest. He lievised anti bequeathed ad 
his realty and personalty upetn tnasis fur sale 
and conveision. After hi.s death the tru>t 
discovered that the mortgagois had e.\civ< ltd 
their borrowing puweis. and ihat the moj-tgages. 
were only worth 74/. each, anti they sv-ihi five at 
that price. If the remainder were stdd, the 
incon'ie of the bentficiaries would bo rvtiuct ti 
from 32/. to 29/. per annum. On u petition hy 
the trustees, under 22 A 23 Viet. e. 35, the cunit 
was of opinion that they would lie Just! tied in 
retaining the remaining moilgnges in llieir 
hands, Fanhnfs Trudh\ In n\ lu Jur. (.\. s.)- 
307 ; 10 L. T. 61. 
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they mi.srht apply similar sums to be derived 
from future sales, and towards discharging 
their costs ; (3) whether in discharging these 
costs they might properly treat them as a soli- 
citor and client costs ; (4) whether they might 
adopt the acts and proceedings of the tenant 
for life. The petition was also entitled in the 
Settled Estates Act, IS 77, under which the 
trustees pra.yed that such costs as were not 
provided for as above might be raised and paid 
as between solicitor and client by means of a 
charge on the settled estates : — Held, that the 
first four questions might be answered in the 
affirmative, and that the order for raising and 
paying the residue of the costs as between 
solicitor and client might be made to the court 
uuder s. 17, although no application had been 
made to the court before commencing proceedings. 
l)e la Wa)')'s (Ah/*/) Settlrd £statefi^ In re^ ol 
L. J., Ch. 407 ; 46 L. T. 310. 

Where proceedings have been instituted 
(though without the preliminary sanction of the 
court), whether by claim in an action, or hj 
defence to an action, for the protection of a 
settled estate, the court will, if it sees fit, ghm 
permission to the trustees to apply the proceeds 
of the sale of a portion of the estate in defraying 
the costs already incurred, and which must 
necessarily be incurred, by the tenant for life, in 
institutinsJ: such proceedings. S. (7., 50 L. J., Ch. 
383 ; 16 Ch. D. 587 ; 44 L. T. 56 ; 29 W. R. 350. 

The tenant for life of settled estates having 
successfully opposed a sewage scheme proposecl 
by the sanitary authority of the parish in which 
the settled estates were situate, on the ground 
that the works would deteriorate the value of 
the estate, incurred certain costs. The trustees 
of the settled estates applied, under 22 & 23 Viet, 
c. 35, s. 30, for the advice of the court whether 
they would be justified in paying these costs out 
of money izi their bauds, representing the 
proceeds of part of the settled estates sold under 
the order of the court made in 1874. The 
petition was entitled in the matter of the 
vSettied Estates Act, 1856, and the Amendment 
Acts of 1858 and 1864, and the Act 22 &; 23 Viet, 
c. 35. The court was of opinion that s. 30 of 
the act 22 23 Viet. c. 35 only gave the court 

power to advise, and did not euipower i: to 
authorise the payment, but that the case came 
Vvitliin s. 17 of the Settled Estates Act, 1877, and 
ordered that the petition should bo amended by 
entitling it in the matter of that act, when, on 
the amount expended by the tenant for life, not 
exceeding a sum named, being proved before the , 
registrar, the court would advise the trustees to ; 
pay it. WUltuCs Settled IJdates, In re, or 
Iiii/ford Ahheij Settled Jdatates, In re^ 45 L. T. 
745 ; 30 W. R. 268. 

Pi’aetice on Application.] — Where an applica- 
tion 'was, under the 22 & 23 Viet. c. 35, s. 30, 
made in chambers by trustees for the direction 
of the court as to certain repairs of a permanent 
nature proposed to be made on the property 
mentioned in the will, the vice-chancellor 
directed that the matter should be brought, 
before hiui in court upon petition, it not being, 
in his opinion, intended that the court should 
deal with questions of this kind without the 
assistance of counsel. Dennidi^ Willi In w, ,5. 
Jur. (K.S.) 1388 ; 1 L. T. 158, 

On a petition ujider the 22 & 23 Viet. c. 35, 
s. 30, the court will not direct an inquiry at j 
chambers. 3Iockeifs Johns. 628 ; 1 
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29 L. J., Ch. 294 ; 6 Jur. (K.S.) 14,2 ; 1 L. T. 136 ; 
8 W. R. 235, 

A petition under the 22 & 23 Viet. c. 35, s. 30,. 
ought not, in the first instance, to be served 
upon any one, but an application should be 
made in chambers as to the persons upon whon 
the petition should be served. No affidavits can 
be read on such petition. Mugfferidgds Settle- 
ment, In re, Johns. 625 ; 29 L. J., Ch. 288 ; 6 
Jur. (K.S) 192 ; 1 L. T. 436 ; 8 W. R. 234. 

When a petition is presented under 22 & 23> 
Viet. c. 35, the petitioners must serve such per- 
sons as they think proper, and must not bring- 
on the petition merely in order to ascertain who 
ought to be served. Greetis Trust, In re, 29 
L. J,, Ch. 716 ; 6 Jur. (N.s.) 530. And see 6 Jury 
(N.S.) 479 ; 2 L. T. 275 ; 8 W. R. 403. 

On a petition (not served on any person) by 
English and Irish trustees, under 22 23 Viet, 

c, 35, s. 30 (the domicil of the testator and the 
tenant for life being Irish and English re- 
spectively), for the opinion of the court as^ to the 
power of the trustees to make certain invest- 
ments, the court, there having been no applica- 
tion to the court of chancery in Ireland, exer- 
cised the jurisdiction, and did not require the 
petition to be served on any one. FreueJCs: 
Trusts, In re, L. K. 15 Eq. 68. 

c. Investment of Truat Ptinds. 
i. In General, 

Statutes.] — Trustee Act, 1S93, ss, 1 — d, Trustee- 
Act, 1894, 6*. 4. 

General Principles.] — Trustees not nnswerahle 
for having aprdied the trust property, even to- 
what turned out a losing adventure, if without, 
fraud or negligence. Wilkhison v. StniTord, 1 
Ves. 41, ' ■ 

Trustee investing money at his own discrctioiq 
runs risk of depreciation. Iltuieom v. Allen^ 
Dick. 498. 

A testator empowered his trustees to lend 
such part of the trust moneys as thG3^ should 
think proper to A. and B., who were respectively 
his son and son-in-law Held, that this autho- 
rised a several loan to either. Parker y . Jtloamm ^ 
20 Beav. 295. 

One year is a “ reasonable time*’' in which a 
purchase directed bv will should be made. Parrg 
V. Warrington, 6 Mmld. 155 ; 22 R. K. 264. 

It is the dutv’- of a trustee who executes a. 
power to show that he has complied with i he^ 
exigencies retpiired by it. 8o where he varies. 

! the investment of the" trust fund, the burden of 
proof lies on him to show that it is a fit and 
proper investment. Sorris v. Wright, 14 Beav. 
291. 

If the executor lays out the assets on privjite 
securities, ail benefit"made thereby shall accrue 
to the estate, yet the executor shall answer all 
the deficiency ."and the particular oircumstance-- 
of good conduct in tlie executor cannot prevail 
against the general rule. Adge v. FeuUleteau, 1 
Cox, 24. 

An executor bona fide invested part of the 
assets of his testator in the purchase of himk 
stock. He is not answerable for any furtiser 
loss than was occasioned by hi.s Imjing bank, 
stock instead of three-and-half per cent, gio’cm- 
ment stock. Ilgnes v. It ed eng ton, I do. bat. 
589 ; 7 Ir. Eq. R. 409 : Lb & (b t. ifiunk. 33, 
Where a will directs dividends to bo paid to 
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At the makmg of his will there was a stock charity, but had applied their own funds in ahl 
called new 4 per cents., in which he had a small of the charity to a larger amount than the in- 
sum, and a stock called 4 per cents, consolidated, vestment would have produced ; the court held, 
of which he was a holder to a very large that the neglect to invest the legacy, eithor in land, 
amount. Before the death of the testator the or (if that could not be advantageously accom- 
latter stock was reduced to per cent. ; another plished) in some separate fund, was a substantial 
4 per cent, stock was created. The investment ground of complaint, and directed accordingly 
of the legacy is to be made in an existing 4 per suchinvestment as appeared most beneticial to the 
cent, stock, and not in the stock which had been charity, but refused an inquiry as to the loss 
reduced to 34 per cent. BaiilM v. Sladm, 1 alleged, but not shown to have been sustained 
Ituss. & M. 210 ; Tam. 407 ; S L. J. (o.s.) Ch. by the neglect to invest. And, considering that 
lUl, the suit was not instituted for the benelit of the 

charity, the court directed the defendants to pay 

Bight of Eemainderman.] — Where the the costs, as between party and party, and re- 

question as to the propriety of an investment by fused the relators their extra costs out of the 
trustees for a tenant for life and remainderman charity fund. Att-Om, v, FiAi mongers Co,, 1 
sirises between the latter parties, while the court Keen, 492. 
will not, on the one hand, sanction a collusive 

and fraudulent investment that would have the Purchase of Lauds,] — Trustees authorised by 
^effect of climinisliing the capital to which the a settlement to lend the trust fund upon such 
remainderman will be entitled on the death of security as they should think advantageous laid 
the tenant for life, yet, on the other hand, it is out a portion of the trust fund in the purchase 
not in the power of the remainderman to of lands in fee simple ; an offer having been 

require the investment to be made at the made to purchase the lands at a protit, the court 

lowest rate of interest, in order that the directed the purchase to be completed, and the 

-capital may be increased. Vivlierg v. Frans, purchase money to be brought into court to the 

33 Beav. 373 ; 3 K. B. 283 ; 33 L. J., Oh. 261 ; credit of the trust. Ilohlnson v. llohlnsm, Ir. B. 

10 Jur. (N.s.) 30 ; 9 L. T. 822 ; 12 W. R. 237. 10 Kq. 189. 

Where, however, the trustees are also residuary 

legatees, and where there is a large discretion Onus as to Sufficiency of irregular Securities,] 
jeposed in them, and no fraud in the case, it —When trustees lend on irregular securities. ? he 
w'ould seem that there is no rule prohibiting an onus is on them to sliow thnt they were «,>f sulH- 
invcstnient of the trust funds at 4/. os. per cent., cient value, not on the cestui que trust ft - sh«»\v 
on sufficient security. Ih. that th-ey were insufficient, Sf-rrtton v. Ashmall, 

Personal estate was bequeathed to a trustee to 3 Drew. 9 ; 24 L. J., Ch. 277 : 3 W. B. 4, 

lay out upon personal or government security, 

paying the interest to one for life, remainder as Measure of Liability.] — Where executor-^ uere 
to the principal sum, after the life interest to declared liable fora breach of trust in iilic.wiicg 
others : — Held, that upon the bill of the next in leaseholds to be enjoyed by tlie tenant for life 
remainder, the money not already laid out upon till the expiration of the term, and responsibh? 
private security must be laid out on government for the valtie at the testators doath. and the 
rseeurity. Jfolmes v. Moore, 2 Mull. 328. title to such leaseholds was shown to liuve l-een 

bad, and not marketable: — Held. nev*‘nheles.% 

Consols.] — Although the court will not, that the value must be iixeil on the font in - j: of 

vxce])t under special circumstances, invest a fund the actual enjoyment, and not by the priee tin*y 
sn court in any stock except consols, yet if exe- would have fetched if sold at tlie pro|H-r dniv. 
eutoi's or trustees have power under the will to Melirtens v. AiuhTtvs, 3 Beav. 72. 
invest in other government securities, they will 

not be held liable for a broach of trust for so Partnership— -Change of Members.]— Where a 

-doing, although the stock in wdiicli they invest testator directs his trustees to invest certain 
•should be reduced, provided they acted fairly fund.s, ‘‘ either by phuuhig tiu' same oti deposit in 
nnd reasonably. Where a testator gave persomil the hands of'" a’specitud firm, sdiouid the\ be 
estate to Ids executors, u])on tzmst to convert the willing to receive it at interest, but, if nod. to in- 
same and to invest the pnuhice iiWygovernment : vest the trust moneys’' as in the will .-tated : 
•or some other gootl security,’* and left a sum of | the testatoi' ^nu^t in the absence <41 :ndi*'au<ni*s <4’ 
nav^p 57. per cents., wduch were afterwards iv- j a contrary inteunhm, be held to have |.•l^seet! 
duced to 3/. ;V. per cents., the surviving exe- ! reliance in the partners at tiietinte lu,-- will takes 
cutrix, who was also tenant for life, was not j effect ; that, c<mseqiiently, on a hi 

held h'able fotp having permitted the fund to ; luembership nf tlm firm, it is the duty of his 
remain in that Investment, Baud v. FardeU, 7 ; trustees to call in the trust funds, aini ftiej are 
De 0, M. k Ct, 628 ; 25 , L. d., Ch. 21 ; 1 Jur. j iitible to tiie beneticiaries for any loss wltieir may 
/M„) 1214'.p 4'W. E. 40. ■ occur by reason of their not havintr done so. 
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estate ; and he then gave certain cottages and 
hereditaments to the same trustees on the same 
trusts as he had declared as to the estate to be 
l>urc}iased with the 2,000^. He then gave his 
thirty shares in the I^eeds Banking Company to 
the same trustees upon the same or the like trusts 
as were <Ieclared concerning the 2,000h and the 
cottages. The banking company failed, and 
tlie trustees had paid large sums out of the 
testators estate on account of the shares. A suit 
was instituted for the administration of the 
testator's estate, and the master of the rolls con- 
sidered the trustees of the will liable for not 
having converted the shares : — Held, that the 
■directions for investment contained in the will 
could not be taken to apply equally to the 2,000^. 
and the cottages, and must be read reddendo 
singula singulis. The bequest of the bank shares 
was specific, and the shares need not be converted 
unless the direction to convert was clear. The 
court was of opinion that it was not clear, and 
reversed the order of the Master of the Eolls. 
€ni}'on V. Craddoch, 20 L. T. 638--L. 0. 

Power to Sever Fund for Investment.] — A 

testatrix directed her trustees to pay the interest 
or annual rent of 2,000L to Mrs. A. during her 
life, and after her death to divide that sum 
among her children ; and to pay the interest or 
annual rent of a similar amount to Mrs. B. in 
life-rent, with the fee to her children. The trus- 
tees were empowered by the deed to realise, or to 
continue to “ hold any or all of such shares or 
stocks ” as might belong to the testatrix at her 
decease, “should they consider it advisable or 
expedient to do so, without any personal respon- 
sibility for loss, if anjq thereby sustained ” : with 
power also “to lend or place out . on such 
securities, heritable or movable, as tho}^ shall 
consider adYantageous, the aforesaid legacies of 
2,tlO0Z, and 2,000/. respectively, the securities to 
ho conceived in favour of my trustees, and that 
for the purposes of this trust and no otherwise.” 
The testatrix at her death held 850Z. stock of an 
unlimited bank. The trustees, at the desire of 
IVlrs. A., and without consul tiiig Mrs. B..set 200/. 
of this stock aside as pai't of the fund appropriated 
to Mrs. A., and realised the remainder. They 
afterwards, on the narrative of the purpos{‘S of 
the trust deed, and of the sums invested for the 
two vSpocifiG legacies of 2,000/., and that they had 
paid the residue, received their discliargo from 
'JMrs. A. and Mrs, B. Btatements and separate 
accounts of interest on the investments allocated 
to each were sent half-yearly to ]\Irs. A. and Mrs. 
B. All the investments stood in tiic immes of the 
testatrix’s trustees. The bank became insolvent, 
and calls were made upon the trustees in respect 
of the 200/. stock. They sought to imlemnify 
themselves for payment of the calls out of the 
wh(')le trust estate. Mrs. B. objected to any 
portion of her legacy being tukeit : — Held, 
reversing the decision of tlie court below, that 
the trustees had the power to sever and hat I 
severed the two legacies, and had placed them in 
separate investments for behoof of the respective 
beneficiaries, and therefore the trustees had no 
right to relief from tlie investtnents allotted to 
Mrs. B. and her family for liabilities inciirred on 
tl'jfjse allotted to Mrs. A. ami her familv. 
land.Jdrp^irte (10 Tes. 110), followed.*' Fnm* 
or Etihhmm v. Murdodi, (\ App. C’as. B5o ; 45 
L. T. 417 ; aii W. 11. H>2— H. L. (Sc.) 

Investment in such Securities as the Trustees 


shall “think fit.”] — A power to trustees to 
invest in such securities as they “ think fit ” 
means as they “ honestly think fit.” Smith, In 
re, Smith v. Thompaou, L. J., Cli. 159 ; [1896] 
1 Ch. 71 ; 73 L. T. 604 ; 44 W. E. 270. 

Eesidue and Wasting Property.] — See Estate. 

Parliamentary Deposits.] — Parliament. 
See also Lands Clauses Act — Settled 
Land. 

ii. Discretion of Trustees, 

Statute.] — Ttnistee Aet, 1893, s. 3. 

Power to Change Securities with Consent. ] — 
Discretion of trustees having power to change 
securities with consent, is not to be controlled 
by court, unless mischievous and ruinous to that 
fund. De Mamieinlle v. Crompton, 1 Y. & B. 
354; 12 E, E. 233. 

Purchase of Bail way Stock hearing High 
Bate of Interest— Securities of a permanent 
Nature.] — A testator directed his trustees to lay 
out and invest 15,000/. upon G-overnment, real, 
or personal security, or in such stocks, funds, 
or shares as they might, in their absolute 
discretion, think fit, and pay the interest to his 
wife for life ; the capital to be for his children. 
The trustees, with the sanction of the widowq 
invested a portion of the money upon railway 
stock bearing a high rate of interest. Upon her 
death the securities were greatly reduced in 
value : — Held, that the trustees were l)Oiind to 
invest upon securities of a permanent nature ; 
that, 111 the absence of evidence to the contrary, 
it must be assumed from the rate of interest 
that these investments w-ere not permanent, and 
that the 15,000/. must be invested for the lienefit 
of the children of the te.stator. Steu'ai't v. 
Sanderson, L. E. 10 Eq. 26 ; 18 W. R. 278. 

Express Direction for Conversion and Invest- 
ment.] — An express direction, by a testator, for 
the conversion and for investment of his personal 
property, from time to time as trustees may 
think fit, does not necessarily’- prevent the 
operation of the general rule of investing in 
securities approved bv the court. Caldieott v. 
Caldieott, 1 Y. & O.'C. 0. 312: 11 L. J., Oh. 
158 ; 6 Jur. 232. 

Power to Postpone Sale of Beal Estate.] — 

A testator directed his trustees “as soon as 
conveniently mi e lit bo after his decetise, to sell 
his real estates,” and invest the proceeds in 
government or real seenrities. The trustees 
postponed tlie sale for eleven and thirteen yGurs, 
The value of the estates at the teshitor's d(‘ce.:isc 
was 1,500/., which would then pToduee 2,6.30/. 
consols. The estates, however, realis(;d 2,112/., 
which only produced 2,300/. consols: — Held, 
first- that under the terms of the will tlic trustees 
had a discretionary power to postpone the .sales : 
and secondly that such discretion had been 
<Iiscrectlv exercised. v, Torltimftoih 4 

L, L. Cb, 193. 

Where trustees have a discretion, tlie test of 
a negligent breach of trust is what would Imve 
heen the course of the court under .similar 
cireumstanees. Ih, 

Where trustees have a discretion us to v, Imt 
part of the testator's estate may be eonv»aieil 
the court will not interfere with such discretiuiu 
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Inheritaace — Purcliase of Copyholds for Life 
without Consent.] — The trustees of a inarrfu^e 
settlement being empowered by it to irivest dm 
trust funds in freeholds, or cttpvholds of inheri- 
tance, with the consent of the husband and 
wife, authorised the husband to piirclun-e a 
certain estate, as an invcsUiient of part of the 
trust funds, and afterwards they sold out a 
sufficient part of those funds to pay fur the 
estate, and the husband received the proceeds* 
The estate was copyhold for lives, and, the pur* 
chase was made without tlm wife’s ceuwent- 
Held, nevertheless, that, ashctvix^eii the iMisIwind 
and the tiustees, he must be considered tn have 
purchased the estate for thean SVrnth v, JItzr* 
m6'«, 17 Sim. 111. 

Consent hy Teaaat for LH# just to' 

Inadegiuste Security* ]— Where a tenaiit .lor 


teeral.] Bm ante, 


at all events after a considerable time has 
elapsed since it has been exercised. Sewell's 
JSsiafe, I/i re, 40 L. J., Ch. 135 ; L. K. 11 Eq. 
80 ; 23 L. T. S35. 

Trustees Beclming to Exercise Discretion.] — 
Where trustees are directed to pay a certain sum 
to a person for life, and are empowered accord- 
ing to theii' discretion to invest the trust funds 
out of which that sum is to arise, but decline or 
neglect to act, and the assistance of a court of 
equity is sought in order to carry into effect 
the purposes of the will, the court will not, as 
a matter of course, exercise that discretion, but 
wdll only act on its established and known rules, 
ixnless the intention of the testator plainly 
appears to exclude such a mode of proceeding. 
Prendergmt v. Prendergast, 3 H. L. Cas. 195 ; 
14 Jur. 9S9. 

A testator, after making certain specific 
bequests, proceeded as follows : I give and 
bequeath to my trustees hereinafter named, so 
much of my personal estate and effects, as, at 
the time of rny decease, shall produce the clear 
annual income of 1,5U0Z. ; and 1 direct that the 
same shall be selected and appropriated, and set 
apart, as soon as may be, &c., by my said 
trustees, in their uncontrolled discretion, upon 
trust to pay ” to his wife the dividends during 
her life or wndowdiood ; and after her death or 
second marriage, the same wms to become part 
of bis residuary personal estate. He directed 
that if the annual produce so appropriated 
shordd be increased or reduced in amount, his 
wife was to receive the increased or reduced 
dividends, as the case might be, in lieu of those 
before directed to be paid to her. The trustees 
were fully empowered, at their discretion, to 
permit the personal estate to continue on the 
same securities as at the time of his decease, or 
to sell and reinvest, as the testator himself 
might do. Some of the foreign funds ceased to 
pay any dividends, and the trustees refused to 
exercise their discretion as to altering the in- 
vestments, but submitted to act as the court 
should direct. The court refused to exercise the 
discretion vested in the trustees, but acting on 
its general rule in such matters (as the testator 
had not expressed a different intention),directed 
the annuity to be raised by the pnrcha.se of an 
adequate sum in consols, and ordered the master 
to inquire, having regard to the interests of 
other parties under the will, what investments 
must be called in to effect this object ; -Held, 
that the decree thus made was correct, 2h. 


iii. Pxg)resis Powers of Investment with Consent. 

Ill Eunds or on Eeal Security or in Purchase of 
Estates— loan to Bank without Written Gon- 
sent.] — A marriage settlement, recited that it had 
been agreed that a debt should be assigned to the 
trustees upon trust, after calling it in, to invest 
the money upon such security as should be ap- 
proved of by the husband and his father, either 
on governm'ent, real, or personal security ; and 
by the witnessing part, the debt was assigned 
upon trust for calling in, and investing the same 
on government, real, or personal seenrity, or in 
the purchase of lands at the sole order and by 
the sole direction, consent, and approbation of 
the husband and his father or the survivor, and to 
stand possessed thereof on the trust therein men- 
tioned. Then followed the trusts, and a power 
in the usual form for the trustees, with the con- 
sent of the husband and his fatiier or the sur- 
vivor in writing, to invest the trust money in the 
funds, or on real security, or in the purchase of 
freehold or leasehold estates : — Held, that the 
last clause controlled and interpreted the former 
parts of the settlement, and that a loan of the 
trust fund to a bank in which one of the trustees 
was a partner on an interest note without a - 
written consent, was a breach of trust consti- 
tuting a provable debt against the separate 
estate of the trustee. Ilakewill, Ex parte, Wise^ 
Iti re, 2 Mont. D. & D. 607 ; 6 Jnr. 787. 

Consols — Sale without Consent.] — Consols 
were settled to the separate use of the wdfe for 
life, wnth a power to appoint by will, and with a 
power for the trustees, witli the consent of the 
wife, to alter the securities, such securities to be 
either real or in the public funds. Tlie trustees^ 
wdthout such consent, sold the consols, and in- 
vested the produce in long annuities, which they 
afterwards sold and lent the money, which was^ 
afterwards received by the husband, wlio invested 
it in leaseholds. The wife received the long 
annuities until sold, and afterwards jtfined lier 
husband in executing a deed, reedting that tlio 
sale of the long annuities and the subsequent 
investments had been with her consent :—HeIdy 
that the appointees of the fund under her will 
were entitled, as against the liusband and 
trustees, to have the consols replaced, and that 
the interest, over which the wife had a general 
power of appointment, was not liable to make 
good the breach of trust. Keilaicay v. Johnson^ 

5 Beav. 319 ; 6 Jur. 751. 
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life "ave his consent (as required by the terms 
of a sctLlement) to the investment by trustees of 
trust funds upon a particular mortgage : — Held, 
that he could not afterwards, on the security 
turning out inadequate, complain that it was an 
improper investment ; but, the loss being chiefly 
attributable to the subsequent mismanagement 
and negligence of the trustees, that he might 
recover against the trustees the loss of interest 
incurred thereby, and tiiat his original consent 
to the improper investment gave them no 
counter-claim against the funds in court repre- 
senting his life interest, in respect of the costs, &c., 
incurred by them in suits and proceedings insti- 
tuted on account of the trust funds. LochhaH 
Y. Reilly, 2:> L. J., Ch. GOT ; 3 W. K. 227-L. 0. 

The consent of the tenant for life was ob- 
tained from him by the acting trustee, when he 
was just of age, in pecuniary difficulties, and 
without a proper knowledge of the facts, yet the 
deed wffiich signified such consent never having 
been set aside : — Held, that the court was bound 
to treat it as a binding consent. Ib. 

Funds Invested on Inadequate Security — 
Consent of Tenant for Life Eefused.] — Where 
trust funds are invested on inadequate security, 
It is the duty of the trustees to re-invest them, 
although the written consent of the tenant for 
life, rendered necessary to any change in the 
investment, is refused, and the security is one 
cxpressl}^ authorised by the trust. Harrison v. 
TlieHon, 4 Jur. (K.S.) o50, 

Stock— Sale with Consent of Intended 

Husband and Wife — Loan without Security.] 
— Stock was transferred into the naines of 
trustees of a marriage settlement, in trust for 
the intended wife for life, with trusts over. 
The trustees had power to sell out the stock and 
invest it on mortgage or other securities, 
with the consent of the intended husband anti 
wife. After the execution of the settlement, and ■ 
before the marriage, the intended wife and hiis- ! 
band and the settlor signed a memorandum, 
requesting the trustees to lend the stock to the 
owners or lessees of a particular property called 
V., who at that time were the settlor and two 
others. The stock was sold out and lent to the 
three, but no security was taken. The settlor 
then sold his interest in the property called V, 
to the other two, who gave a mortgage on the 
same : — Held, that the loan was a breach of 
trust on the part of the trustees. A bill was 
filed by the wife, her tiaughter, who had attained 
twenty-one, and her infant children, for the 
restoration of the stock; and by the decree the 
stock was ordered to be brought into court. 
JFowler v. Reynal, 2 De G-, & Sm. 749 ; 13 Jiir. 
649. Affirmed, 3 Mac. & Gr. 500 ; 21 L. J., Ch. 
121 ; 13 Jur. 1019. 

Suit without Consent of Husband and Wife 
for Enforcement of Charge on Hotel,] — A 
marriage settlement empowered the two trustees 
to vary the investment of the trust funds, “ with 
the consent in writing of the husband ami wife.” 
Part of the trust funds consisted of 1,0007., which 
was a iirst charge on an hotel and premises, of which„ 
the husband was, at the time of the marriage, 
the sole proprietor. Afterwards, the hotel was 
destroyed by fire, but was rebuilt on the same 
site, enlarged by the adflition of adjoining ground. 
Subsequently the husband became bankrupt, and 
one of the trustees became, by purchase, sole pro- 


prietor of the new hotel and premises. The other 
trustee filed a hill against him, and against the 
assignees in bankruptcy of the husband, and. 
prayed that the 1,000?. might be raised by a sale 
of the premises. It did not appear tliat the con- 
sent of the husband and wife had been obt:ii net I : 
— Held, that the want of the consent could not 
fetter the action of the court, which, if satis- 
fied that the existing security was insufficient, 
was bound, independently of any consent, and in 
order to protect the interests of all the cestiiis 
que trust, to require that the money should be 
called in and properly invested ; ami the court 
decreed that the 1,000?. should be raised out of 
the premises on which it was charged. CodeHo 
V. OHorlie, Ir. R. 3 Eq. 172. 

Another portion of the trust funds consisted, of 
1,000?., which was paid in cash to the two trus- 
tees, who, in breach of trust, invested it in or- 
dinary railway shares. Thereby a loss was 
sustained ; and the trustees, in further breach of 
trust, transferred these shares to the H. Bank, to 
secure the private debt of the husband, the tenant 
for life. Subsequently 0., one of the trustees 
(without the knowledge of his co-trristee), pro^ 
cured an assignment (for a nominal considera- 
tion) of those shares to two persons who became 
trustees thereof for the R. Bank, which, had made 
to the husband large advances, the full amount 
of which was secured by the guarantee of 0. A 
week after this assignment, the amount of the 
husband’s debt to the N. Bank was paid by a 
cheque on the R. Bank, which, Ijefore the trans- 
fer of the shares was lodged with it, ca,sliod tliat 
cheque out of the original credit given to the 
husband. These shares were sold, witliout the 
other trustee’s knowledge, for 592?. 10,'?., which 
sum was applied in reducing the <ieht due by the 
husband to the R. Bank. 0. obtained from the 
husband mortgages cd’ the hotel, furniture, 
to the amount which covered the whole sum 
guaranteed by him to the R. Bmik : — Hckl, that 
0. was, as between him and his co- trustee, 
primarily bound to replace the 592?, lO-v. Ih, 

Debt to be Called in and Invested at Request 
of Settlor— Payment by Bebtor to Trustees with- 
out Request.] — A., on her marriage, assigned a 
debt due to her from B. to three trustees, upon 
trust, when requested by her to call it in and 
invest it, and hold it in trust for A., her husband 
and children. B., with full notice, but without 
such request, paid part of the money to the hus- 
band by order of the trustees, and other parr, to 
the trustees for tiie express purpose of Ifcing 
advanced to the husband in breach of trust. Tin? 
money was lost : — Held, that B,, as well as tlie 
trustees, was responsible for the breach of trust. 
A?id/Y?.vs V. Rousjield, 10 Bcav. 511. 

Part of Trust Fund Outstanding on Husband’s 
Hote of Hand.] — Trustees of a marriage setilc- 
ment were empowered, witli consent ot tlic 
husband and wife, to invest the finals on sucli 
security, ** either real or personal,” as they, witli 
such consent, should think proper. At the date 
of the marriage a sum of 2,50D?., part of II 113 tru-t 
funds, was outstanding on the note of hand of 
tha husband, having been advanceil to him hy 
the intended wife prior to the maTr!agC‘. A 
separation having taken place, but tlic wlC<i, 
nevertheless, desiring that the fund should 
remain in the husband's hands llc.ld, tlud 
this investment might be coiitinueil mitil 
further order on the husband csiecuting ri bond 
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to tlie trustees for the amount. Picard v. Aader - 1 

L. U. 13 Eq. 60S ; 26 L. T. 725. , ! 

Ee-Investment without Consent in Bail way 
Debentures.! — By a settlement, the trustees were 
authorised to invest the trust money m deben- 
tures, preference shares, or other securities, issued 
or < 4 uarantced by any incorporated public com- 
paiiy paying a dividend, or guaranteed mco^ 
and,wdththe consent in writing of the tei ant 
for life (notwithstanding her coverture), to aitci, 
vary and transpose the funds and securities trom 
time to time. The trustees, without any consent, 
invested the trust money in debentures of a rail- 
way, which were afterwards paid oft, and the 
money then received was, in like manner, re- 
invested in debentures of another line l ie 
dividends on that line were guaranteed by the 
contractors of it. The tenant for life aiid her 
husband joined in signing the 
dividends from the latter investment, till the con- 
tractors failed, when the line ceased to pay any- 
thino-. The wife died ; but after her death the 
huslSmd received a dividend from the subsequent 
investment. On a bill by him against the trustees 
of the settlement, to make thorn liable for a bieach 
of trust;— Held, that the previous consent m 
writing of the wife was not required to an invest- 
ment by the trustees; and that he could not 
make them liable for a breach of trust, 
v. llohertson.) 37 L. J., Oh. 4:1)9 ; 18 L. T. 4*^/ , 
16W. R. 724. 

' Prayer for Payment of Trust Honeys — 
Perm of Decree.]— The husband was entitled 
under the settlement to the trust fluids for his 
life ; and under his wife’s will to the absolute 
interest in them in remainder (subject to the 
payment thereout, on his death, ot^ certain 
legacies). He, as the executor of his wife's 
wfll, wished to pay the legacies forthwith, out 
of the settlement moneys ; and for that purpose 
to have those moneys paid to him on ms under- 
taking to satisfy the legatees Held, tluat the 
proper decree ivas to declare the trust tunclb 
bound hv the trusts of the settlement and the 
will, with liberty to all parties interested to 
apply. Itj. 

iv, Advimeement of Trust Fmids to Ilushatid. 
a. Express I*ower. 

Advance without Written Consent.] — By a 
marriage settlement the interest of a trust fund 
was limited to a wife for life, for her separate use, 
with power to the trustees, upon her consent in 
writing, to advance the trust fund to her husband, 
upon the security of his bond; if the trustees, 
with consent of the wife, advance the fund to 
th.e husband, but without her written consent, 
and without the husband’s bond, and if the trust 
fund be lost by his subsequent bankruptcy, the 
trustees are not entitled to be indemnified to the 
extent of the wife’s interest. CochcT v. Qiiayle, 
1 Russ, k M, 536. 

Acquiescence.] — ^By a marriage settle- 
ment 700/. then in' the hands of H., was agreed 

bt"' transferred^ the , joint, account, .of .H. , and 
: two ’other trustees, to be held by them upon 
'"trust to pay the same to the lady at her re- 

and,., subject .thereto,, .upon 

...c)a.,^..her ...death, 
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trusts over in default. The money was left for 
many years, with the lady's acquiescence, in tne 
hamls of Ji., ^vho, advaucel.1 to the husband the 
o-reater part of the principal, as to 200/. with tht. 
Eidy’s knowledge, but not by her request in 
^vriting Held, that H. was liable to replace 
the oObZ. but no more, and that the lady was. 
disentitled to relief against the other ^trustces by 
reason of acquiescence. Jours v. Iligfjlns. oo L. 

Ch. 403; L. B. 2 Eq. 538; 14 L. i, l-o ; 14 

Power to trustees to advance to A. 1,00. 
with consent of B. under her hand signed 
bv two witnesses. Trustees advance the stun. 
Without consent. Subsciuent aoqiiioscenco liy 
such deed not sufficient, and trustees onterad 
to refund. y. 3 iludd. 

E. 11.200. 

Prospective Consent.] — Trustees wore em- 
powered by a settlement to lend tlie trust fundj 
to the husband, with the consent in writing or. 
the wife. They lent him part of tlie fu^d^, the 
wife by deed consenting to that loan and to the 
loan of the rein ainiiig trust moneys at such time^ 
and in such proportions as the husband might 
require, and the husband covenanting to repay 
the loan then made in six months on demaiuL 
Farther parts of the trust moneys were advanced* 
The moneys advanced were all lost by the in- 
solvency of the husbaiul : — Held, that the trustees- 
were not bound to call in the money at the end 
of six months, the form of tlie wife s^ consent 
showing that she sanctioned the loan f(»r an in- 
definite time. lield also that the wife could nor 
give a prospective consent, but her con^mt was 
necessary to each particular loan. Clnld v. 
Bear. 50. 

Subsequent Consent -Bankruptcy of Debtor.]; 
—Trustees of a marriage settlement hell a hami 
of the husband for securing fJ.Ouu/ . six weeks ;d«.ei' 
the marriage. The trusts were rr» permit l ini 
inonev' to remain on this security with the writ ten 
consent of the wife and her liusbarul, or to ea,.i 
in and invest the same upon government seeuiiiv 
with the like cuuseut. The trustees \s hhuut iiny 
written consent, [.ennitted the inoiicy to n'lnaiii 
upon the bond, and tne husband becaino baiix- 
rupt. A composition was made by him oi Ioa*. 
in the pound, and paid p-) the other civdiiurs, 
and tlie fiat was annulletl, the trustees being 
consenting jiarties. lliey did nut receiio the 
composition of 16,s‘. 6//. on the 2,unUL, and iIh* 
husband again became bankrupt. Ihe t ru>teiy:- 
after the first bankruptcy ubiainevl tlie wdes 
written consent that the money should nui f.»o 
called in. The whole was iiltimateiy lost, al tin 
it was proved that 16.y. 6//. in tlie potmd nngnt 
have been recovtsred ; — Held, that the trusn.'t,'" 
were liable for the whole amount (tf^die 

1 Fifes* V. GresliaM^ 5 De G. M, ^ G. 77u ; 3 Eq« 
B. 116 ; 24 L. J., Ch. 264 ; 3 \V. ll 87. 

.By a clause in a marriage settlement, trustees- 
wwe empowered and requimi, at the reqiim in 
writing of the wife, to advance pan ot t;lic trust 
moneys to the luisbaini, on tlie sccuiiiy oi hlft 
bond. After the marriage, the inmtaand ^was- 
arrested, went to prison, and took the benefit oi 
the Insolvent Debtors Act. Tlio wife theu 
applied to the trustee for a loan to the ImslHiiid, 
according to the terms of the settlcmein. f Itdd^ 
that such a change hail taken place In the cir- 
cumBtancas of the husband, as rottilcr«i the 
clause iaapplicabk to hiffli and 6oi»Ct|tteatIy : 
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that tlie trustee was jastifteJ in refusing to lend 
the money. i:. GixUall^ I Y. k, C. G. C. 617 ; 

11 L. J., Gh. 691 ; 7 Jnr. 146. , 

b. ConcuiTence of Wife. 

' Trust Property Transferred to Husband 
with Consent of Wife.]— Stock was settled on a 
wife, for her separate use, for life, with a power 
of appointment by will. The trustees, at the re- 
quest of the husband and wife, sold out the stock, 
and paid the proceeds to the husband, who 
afterwards became bankrupt. The wife filed a 
bill to compel the trustees to replace the stock, 
and obtained a decree, under which the trustees 
transferred part of the stock into court, and they 
were allowed time to transfer the remainder. 
The wife died, having by her will appointed 
the stock to her husband, and appointed him 
her executor. He filed a bill of revivor and 
supplement against the trustees, and his assignees, 
claiming the stock under the appointment, and 
praying the same relief as his wife might have 
had. But, as he had received the proceeds of 
the stock sold out, his bill was dismissed. Nail 
V. Punter, 5 Sim. 565. 

On Eelease and Joint Bond of Indemnity.] 

— B}' settlement before marriage it was agreed, 
that 2,0001. in the hands of a trustee should be 
laid out in land, to the use of the husband for 
life, then to the wife for life for her jointure, 
and to the children equally ; and in default of ; 
issue, to the wife in fee ; and if he survived, to 
him in fee. The husband and wife being neces- 1 
sitous, the trustee paid them 6001. on a release, | 
and their joint bond of indemnity, and after- I 
wards 400Z. on a like bond, and a new agreement ' 
that the remaining 1,000^. should be laid out in i 
an annuity, for the separate use of the wife, 
daring coverture, and in fee in case of survivor- j 
ship. The trustee afterwards paid the husband , 
the remaining 1,000^. ; then he died without j 
issue, and left his wife destitute. Upon a bill by | 
the wife against the trustee’s representative, | 
upon this broach of trust, and to be paid what j 
should be due to her for the 2,000^.. the parties, | 
on the recommendation of the lord chancellor, ; 
agreed to pay the wife lOOh per annum for life, ! 
tax free, together with the costs, which was i 
ordered accordingly. Thayer v. Atk. 615. 

Bettlement upon marriage, of stock, the pro- 
perty of the wife, in trust from time to time to 
receive the dividends, and to pay them into the 
hands of the wife, for her sole and separate use ; 
her receipt to be a discharge ; after her decease, 
if the husband should survive, for him for life ; 
and after the decease of the survivor, to transfer 
the principal among the children, according to her , 
appointment by will ; in default thereof, equally ; , 
if no children, according to her appointment by 
will. The trustees, with the privity of the wife, 
sold the stock, and paid the money to the 
husband, taking his bond of indemnity ; he died 
insolvent. Upon the bill of the widow and 
children, the fund having been replaced by the 
trustees was transferred to the accountant- 
general upon the trusts of the settlement ; the 
trustees to pay the dividends to the widow 
from the death of the husband with costs. 
Whistler v. New man, 4 Yes. 129. kSee, as to the 
authority of this case, 5 Yes. 17 n, and 694 n. 

A sum of money charged upon lands was, by 
a maiTiage settlement, assigned to trustees, to 
pay the interest to A., the husband, for his life, 
and after his death to pay the wife a jointure 


of 200k a year ; provided that it should bo law- 
ful for A., with the consent of the trustees, in 
writing, to call in the fund, and lay out 
and dispose of the same in tlic purchase of an 
estate of inheritance or freehold, for a term of 
at least three lives, or of a lease for a term of 
years, whereof ninety-nine years sliall be unex- 
pired, or otherwise advantageously, which pur- 
chase or disposal, when so made, should be 
settled and vested to the several uses, trusts, 
intents, and purposes thereinbefore mentioned 
in respect to the said sums. A portion of the 
fund was paid to the surviving trustee, who lent 
it to A., on a release being executed by A. and the 
wife B, and C. their .son, and acknowledged by 
her: — ^Held, after the death of A., in a suit by 
B. to replace the trust fund, that the release as> 
to her was inoperative. Smith wich v. Smithioich., 
12 Ir. Ch. R. 181. 

On Bankruptcy of Husband Interest 

cannot be Proved for,] — Where trustees under 
marriage settlement lend wife’s money to 
husband with her consent, and husband becomes, 
bankrupt, they cannot, on behalf of wife, prove 
for interest of monejq but only for tlie principal : 
she having been supported by husband since 
marriage ; upon the ]9riiiciples applicable to wife's 
pin-money. Semble, secus, if they prove to 
save themselves from consequences of their owii 
act, her consent not having been given. Greets 
Ex -parte, 2 Deac. & C. 113'; 2 L. J.,Bk. 2. 

Transfer into Hame of Wife.] — A 

testatrix gave a sum in stock to a feme covert, u> 
be transferred into her name, the dividends to 
be for her sole and separate use, the principal 
remaining in the executors’ bands until her 
youngest child attained twenty-one, vhien it was 
to become her own, or in case of her demise to 
devolve to her husband. The trustees transferred 
the stock into her name alone, and she with her 
husband sold it out, and both signetl the trans- 
fer : — Held, to constitute a broach of trust, and 
the trustees were ordered to bring the fund into, 
court, but that the wife had made a valid dis- 
position of the dividends to accrue until the 
youngest child, born after the death of the 
testatrix, attained twenty-one. Crash ifY. Church.. 
3 Beav. 485 ; 10 L, J., Ch. 212 ; 5 J ur. 50. 

Covenant by Husband to Settle After- 

Acquired Property.] — In his marriage settle- 
ment, a husband covenanted that any after- 
acquired property, exceeding 200k, should be 
settled in the same manner as certain sums- 
therein mentioned. The husband, as next of kin, 
became, in 1848, entitled to a sum exceeding the 
above amount, and he induced the adminis- 
trator, who had notice of the trust, to pay the 
whole to him, the wife consenting, and signing 
a memorandum at the time. The husband died 
in January 1862, and in December following the 
the surviving trustee of the settlement, in eon- 
junction with the widow, filed a bill for a 
declaration that the estate of the administrator 
(he having died in 1853) was, in the hands of 
his representative, liable to make good the sum 
paid to the husband ; and the court held that 
the widow was entitled to have raised out fd:' 
real estate of the administrator (his personal 
estate having been fully administered) a smn 
sufficient to provide her an annuit}- equal to tiic 
interest of the misapplied fund; ami that tlio 
rightof the trustee of the settlement to sue \va, snot 
barred by the statute of limitatioxid. Cressivdi 



671 


TEUST AND TRUSTEE— Trustee, 


V. Deicell, 3 N. H, 148, 
L. T. 22 : 12 W. B. 123, 


10 Jur, (F.s.) 354 ; 10 


Eight of Trustees to be Eecouped — Eestitutiou 
«of Fund by Husband.] — The trustee of a mar- 
riage settlement concurred in a breach of trust, 
by" lending the fund to the husband, ..on a 
security not warranted by the settlement : — 
Held, that the representatives of such trustee 
could maintain a bill against the husband and 
the cestui que trust, for the restitution of the 
fund. Greenu'ood v. Walieford, 1 Beav. 576 ; 8 
L. X, Ch. 333. 

A trust fund settled on husband, wife, and 
children in succession, was received by the 
husband and lent by him to his brother. A 
bill by one trustee against the other trustee, 
the husband and wife, and omitting the brother 
and children : — Held, sustainable, and decree 
was made against the husband, reserving all 
rights against the brother and the trustees. 
liwjlies V. Key, 20 Beav. 395. 

The co-trustee, who had not joined as co- 
plaintiS, refused his costs. 11. 

By a marriage settlement of 1832, real and 
personal estate" of H., the intended wife, was 
conveyed to trustees in trust for B., the in- 
tended husband for life, and after the • death 
•of the survivor of B. and H., in trust for the 
children of the marriage, as R. and H. or the 
survivor should appoint, and in default of 
appointment for the children equally. The 
trustees allowed B. to obtain possession of the 
trust fund, which he mixed with moneys of his 
own, and in 1861 one of the trustees commenced 
a suit to compel him to replace the fund. By 
arrangement of the trustees with B., he and H., 
by deed of the 25th September, 1861, irrevocably 
appointed the fund equally among the children, 
four of whom were of age, and one (the plaintih:) 
a minor. On the following day the four adult 
children, and two years afterwards the plaintiff, 
when of age, executed a deed releasing the 
trustees from the trusts of the settlement. The 
children executed the release by the direction of 
their father, without any professional advice or 
assistance, and in iterance of its contents 
or effect, and of their rights under the settle- 
ment. B. from time to time paid sums of 
money for the plaintiff ; he purchased for the 
plaintiff -a commission in the army, paid for his 
outfit, kc., made him an adequate yearly 
.allowance, and paid a large sum for his pro- 
motion. Ho one of the sums so advanced was 
equal in amount to the plaintiff’s share of the 
trust fund, nor was there any evidence that it 
was stated at the time of the advances, or under- 
stood between the plaintiff and K., that they 
were made out of the trust fund in Il.’s hands : 
— ^Hcld, first, that the release should be set aside ; 
second, that B.’s position was that of a debtor 
to his five children for their respective shares of 
the trust fund ; third, that the sums advanced 
' being respectively less in amount, that the 
plaintiff’s share was not a satisfaction of it, pro 
tanto, and that B. was not entitled to credit for 
. ’ them. Meade v. Meade, 9 L. B. Ir. 409. 

The trustees of a marriage settlement per- 
i'd'i;' the husband to retain the trust funds, 

v' i'',.; , whfbh he appropriated to his o%vn itse. One of 

;,L .y / X" ' ultimately became entitled under the 

tb half the trust funds : — Held, that 
■: pf thehusl:^<i was liable to irefuncy 

.. ' hie, (hrter, 37 L, X, Ch. 270 ; i 

i v; it 1 m w. k \ 


The trustees of a fund settled on a husband 
for life or nntil insolvency, and then to his 
wife for life for her" separate use. at the solicita- 
tion of her husband, and with the concurrence 
of the wife, committed a breach of trust by 
lending part of the trust funds to the husband, 
who afterwards becaniQ an insolvent. In a suit 
against the trustees, charging them with a 
breach of trust, the husband and wife, being 
parties to the suit : — Held, that the court could 
make a declaration that the husband should 
recoup the trustees the amount which they were 
liable to make good to the trust funds : and that 
a cross-bill by the trustees was not necessary. 
Keays v. Lane, Ir. R. 3 Eq. 1. And see Kail v. 
PiDiter, supra, col. 669. 

Reversionary Interest of Wife,] — Held, 

also, that the husband not being in insolvent cir- 
cumstances at the time of the loan, his wife’s 
separate estate in the trust fund was then 
reversionary : and, therefore, as it couki not then 
be bound by her, it w\as not available to recoup 
the trustees. II. 

Contingent Interest of Wife for Separate 

ITse.] — A money fund belonging to the wife was 
vested in trustees, upon trust to pay the interest 
to the husband for his life, or uiitil he should 
take the benefit of any act for the relief of 
of Insolvent debtors ; and, after his decease, or 
obtaining the benefit of such act, upon trust to 
pay the interest to tlie wife for her life, the same 
to be paid to her, in case of the insolvency of the 
husband, to her separate use, and, after her 
decease, in trust for the issue. The trustees, at 
the instance of the wife, committed a brea,ch of 
trust, by lending part of the trust funds to ihe 
husband, who afterw'ards ^Yas discharged ns an 
insolvent. Upon a bill by the wu’fe ami iior 
children to make the trustees answauTtble f a* the 
breach of trust: — Held, that the contingent 
interest of the wife for her separate use w^as not 
bound to make good to the trustees the money 
so advanced. Kfara v. IfaiininfL 2 Jo. & Lat, 
311: 8 Ir. Eq. R. 21S. 

Qufore, whetlier tier life interest, after death 
of husband, was so bounti Scrnblc, if the dis- 
charge of husband as an insolvent had been 
concerted with her so as to get a present 
interest, and defeat the equity of the trustees, 
they would be entitled against her. Ih, 

Power of Appointment to Wife.] — • 

Trust money was settie<i on a married woman 
for life for her separate use, without pjower of 
anticipation, but with power to her to appoint 
the capital after her death by deed. The trnstc»,*.s 
lent part of the trust money trs the husbasu! oit 
mortgage, an< I she consented to the invest nu/Tit 
by the mortgage ileed. Rju't of the trusi ukunw 
having thereby been lost : — Held, that the wife 
had not, by executing the deed. a[)pointet! die* 
reversion, so as to make it liable for loss. Mei- 
clier v. Green, 33 Beav. 42th 

Trustees committo<l a breach of trust, by lead- 
ing trust moneys on mortgage t they institiitcH ' . 
a suit to realise their security, in whicli the 
property was sold, and the produce pahl into 
court and invested. In taking ihe accounts, 
they were debited with the cash, md m% with 
the investment. On further directions, the stock 
was ordered to be »sold, mxd the procluccj, after 
payment of the costs^ w« paid to the trastces. 
The funds having risen, there w« a gulii o! 
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251/. bj tlio investment : — Held, that the 
trustees were entitled to the benefit of this sum, 
in discharge of their liabilities. Ib. 


V. Piirohase of Land. 

Statute.] — Trustee Aet^ 1893, s, (>. 

Power to Purchase Land— Beal Estate Pur- 
-shased partly with Testator’s Money.] — Per- 
sonal estate was given to executors in trust to 
invest 50,000Z., pa"rt thereof in the purchase of 
land to be conveyed to the use of a nephew, with 
remainders over, and as to a considerable residue, 
in trust for his nephew as residuarylegatee. The 
executor did not prove, and the residuary legatee 
became administrator with the will annexed, 
and purchased several estates, partly with money 
of the testator, in his own name, at prices 
amounting to 49,773^. He subsequently im- 
proved one of these estates so that it was worth 
60,000^., and by his will gave it to the tenant in 
tail in remainder of the estates directed to be 
purchased, on condition that he should accept it 
in satisfaction of all claims under the original 
will ; — Hcl<l, that the estates purchased for 
49,773/, were purchased in execution of the trust 
for investment, and that the condition was nu- 
gatory. Mathias v. Mathias^ 3 Sm. & Gr. 552 ; 
3 Jur. (n.s.) 429. 

Trustee for the purchase of land died with- 
out personal assets, but, having purchased 
Zand, the estates purchased were held not 
liable to the trust, the circumstances affording 
no presumption that they were purchased in 
execution of the trust. Perru v. Phelips, 17 
Yes. 173. ' 

J, IS,, by will, left 8,784/. to A. in trust, to be 
invested in lands, and settled on herself for life ; | 
remainder to the heirs of B. A decree was had 
against A., to lay out the money in lands, and to ! 
settle the same according to J. S.’s will. A. pur- ' 
chased lands to the value of 3,300/., and devised 
those lands to 0. (who was heir-at-law to B.) 
and her heirs, and gave several legacies, which 
could not be paid if the devise were not to be 
taken as part satisfaction, and for that reason 
it was decreed. Gibson v. Scudamore. Select Ca, 
Oh. G3, 

Trustees, with the consent of A. B., the tenant 
for life, had a power to sell the trust estate, and 
invest the produce in other real estate. In 1810, 
A. B., with the concurrence of the trustees, sold 
the estate for 8,440/., and received the purchase 
money. About the same time (but whether with 
the concurrence of the trustees was not proved), 
A, B. purchased another estate for 17,400/. Of 
the 85440 /., 8,124/. was paid by A. B. in part 
payment of the second estate ; the remainder 
was partly paid out of A. B.’s monies, and partly , 
by money raised by a mortgage of the estate. 1 
The estate was conveyed to A. B. in fee. No i 
acknowledgment or declaration of trust was ever 
made by A. B,, and he retained possession of the 
estate till thirty years after, when he became 
bankrupt. The court, against A. B.’s assignees, 
presumed, under these circumstances, that the 
purchase had been made under the power for the 
benefit of the trust, and held that there had 
been no such adverse possession, and no such ac- 
quiescence on the part of the trustees, as to 
preclude the court making a declaration that 
they had a lien on the estate to the extent of the 
trust monies invested in its purchase. Price v. 
Blaliemore^ 6 Beav. 507. , . , 

YOL., XIV. ,, 


Purchase of Equity of Bedemption.] — A power 
to trustees to purchase freeiiold or leasehold 
hereditaments does not authorise a purchase of 
an equity of redemption in land, Woruum v. 
Wor‘))ian\ 43 Oh. H. 296 ; 61 L. T. 637 ,* 38 W. B. 
442. 

Irish Land” — Liverpool Corporation Stock.] 
— Where a testator gave all his personal estate to 
executors to be sold, and directed them out of 
the proceeds to buy land in Ireland, and in the 
meantime the executors had invested part of the 
proceeds in Liverpool Corporation stock ; on an 
originating summons, asking for directions as to 
the investments, and for an order perinitting the 
applicant to delay or postpone making any in- 
vestment in Irish land : — Held, that the Liver- 
pool Corporation stock was not an investment 
authorised by the joint operation of s. 21 of the 
Settled Land Act, 1882, and s. 17 of the Local 
Authorities Loans Act, 1875. Further, that it 
was imprudent for the trustees to invest money 
in Irish land, and it was their duty to retain it 
until such time as it was prudent to carry out 
the directions of the testator, and that the court 
had jurisdiction to postpone such investment 
uruler s. 33 of the Settled Land Act, 1882. 
Maherly^ In MaherUj v, Jlaberly^ 56 L. J., 
Oh. 54 ; 33 Ch. D. 455 ; 55 L. T. 164 j 34 W. B. 
771. 

Fixed Bsnt-eharge— Freehold Estate subject 
to a Long Term.] — By private act, money was 
directed to be laid out in the purchase of freehold 
lauds, tenements, or hereditaments, and the fee 
simple and inheritance thereof, which might be 
approved by this court ; — Held, first, that the 
purchase of a fixed rent-charge was not a proper 
investment ; and secondly, that the purchase of 
a freehold estate, subject to a term of 1,000 years, 
at a fixed rent, was equally objectionable. Gart^ 
side, Ex parte, 6 L. J., Ch. 2615. 

Freehold Ground Bents.]— A power to invest 
trust funds in the purchase of hereditaments of 
a clear and indefeasible estate of inheritance in 
fee simple in possession, authorises an invest- 
ment in freehold ground rents. Peyton's SltlC’’ 
merit, In re, 38 L. J,, Ch, 477 ; L. R. 7 3^q. 403 ; 
20 L. T, 728, 

Copyholds for Life.] — The trustees of a mar- 
riage settlement being empowered by it to in- 
vest the trust funds in freeholds, or copyholds 
of inheritance, with the consent of the husband 
and wife, authorised the husband to purchase a 
certain estate, as an investment of part of the 
trust funds, and afterwards they sold out a suffi- 
cient part of those funds to pay for the estate, 
and the husband received the proceeds. The 
estate was' copyhold for lives, and the purchase 
was made without the wife’s consent : — Held, 
neverthelewss, that, as between tlie husband aiul 
the trustees, he must be considered to have pur- 
chased the estate for them. Trench v. Harr i mm, 
17 Sim. 111. 

Mines and Minerals.] — ^A testator ilirccted his 
trustees to invest certain funds in tlie purchase 
of lan<is to be held with others devised in strict 
settlement Held, that they might invest in the 
purchase of the mines and minerals under luun, 
of the settled estates. Bellot v. Llttler, 36 L. T. 
861 ; 22 W. B. 836. 


Ho Furehase within 


BeasonaMe Tim®.]- 
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Where trustees who are directed by will to pur- recouped Held, that 
chase land within a reasonable time (a year to make Jhc onlei^ 

beins? taken astheliniit of such reasonable time), 3 Ch. D. (43 , 3-1 L. T. . 00 > - • ■ ^ • , 

do not purchase within one year, the party who A testator 

would have been entitled to the land to be pur- other real estate to tiuslees toi the J; 


Directions by will to lay out personal estate, life, blmrtly atier me ^resiai ^ 

consisting of Bank and East India stock, and mansion-house was 

moneys standing on other funds and securities, acting trustee had e-xpuid^e l, . ‘ ‘ 

in the purchase of land to be settled to certaiu insurance moneys, a simi of p O 

uses; whether the stock and funds, not being the 

consols, ought to be sold and invested in consols rowed on ^ 0"“ f'" u \vn- dinhmd tint 
during the interval which elapsed before tl.e charge of the estate. It was adm.ttoU . lat 
purchase of lands was found, qumre. Suwerbyv. this o.vpenditurc w'as very beneficial to 
TtaXn 3 Hare 430 • 8 Jur. 507. estate, and that the value thereof was increased. 

C /»//«(«, d liaie, iou, ojui. o. (. There Were in court sums of consols, arismg 

Purchase of Lands in Scotland.]— A testator from the sale of part of the estate, and such 
gave various annuities, which he directed to be funds wore liable to bo re-mvested in land, 
secured in the public funds, and that as they By the decree m the action an iiidnn'.^ 
respectively fell the principal should be added been directed as to ivhat sum was necessary to- 
to the residue of his fortune, and be disposed complete the restoration of the mansion-liiiuse. 


into one furifl the whole of his fortune and raov- trustee, asking that the funds in court 
ables, which fund they were to lay out in pur- be sold, and that such 

chasin^ lands in Scotland, to be entailed upon proceeds of such sale, would make iip the 2, OOOA 
the series of heirs specified in the bond and deed borrowed by the trustee, might be niis-.xl by 
of entail already mentioned: — Held, that the mortgage or sale of the settled estate, m oumr to* 
first year’s clear annual proceeds of the executory enable such loan to be repaid : .Hold, that the 
estate from the death of the testator, it being court had no jurisdiction to order a rnortg^-ige or 
invested in consols, was properly paid by the sale of the settled estate, or to authorise the 
executors to the first heir under the deed of expenditure for the projxisen purpose, even or 
■entail. Maoplierson v. Maopherson, IG Jur. 81-7. moneys which were subject to a trust tor re- 

. investment in land ; but it appearing t bar the 

Whether Heir Entitled to Interest on estate had been benefited by the outlay <'t‘ 

Money until Invested.] — Trust fund directed trustee to the full amount ot the riinusjn eoM_, 
by the testator to be invested by the trustees and that the outlay had been bonu fn e nim^ 
after his death in the purchase of lands, to be under the impression that it W(>iild be iei w.i 
settled on certain persons mentioned Held, of the estate, the court wuuk,, alt hung “order 
that after the period of twelve months from the mg the conduct of the tiuhtee uu-vmm, t ^ 
time of testator’s death, the interest of the trust that he should be recouped his outm> to d c 
fund, until it should be invested in land, was extent of the funds m bur. no tuULeu 

given to those who would be successively entitled Jesse v. Ltoyd, 48 L. i. u.j'u ^ 
to the rents and pi’olits of the lands when pur- .Devise of lamls to siiccessivc tenants for 
chaseti ; this being a rule founded on the pri- and then in strict settlement \\nh a condi non 


as such in the will :-~-Held, that on breach oL 
Money directed to be laid out in Purchase j the condition by her the estate lor life wa.s for- 


of Eanda— -Rebuilding Mansion House.] • 


jDiUuie, 8 Snu A fb 


testator devised real estates in strict settlement, Bear. SGS ; 7 Do G. A G^20T ; 3 Hij. D. <tfU ; 

and directed his residuary personalty to be laid 1 Jur, (N.s.) 170, 105G ; 3 W. 11, 

out in the imrchase o! lands to be settled to the , , _ . . t,*- • 

same uses. After the date of the will, ihe tes- Impoving and Repairing Mansmn- 

tator executed a deed whereby he assigned House.] — Held, also, that aitlioiigh the luausu-m- 
- specific personalty to a large amount to the house was inadequate to tiie in(.‘ome uf the 
same persons, whom he named as the trustees devised property, aiul was abo dilapidated, the 
and executors of his will, upon trusts (not re- tenant for life ^was not auUiorisc.'d in cm|doy 
ferring to, but) corresponding with, and only towards improving or repairing the nmnsiori^ 
in a remote contingency differing from, those of house any part of the capital of funds fiirectecl 
/ -tho will. The mansion-house having been by the destator to be laid out m the purcliase 
pulled down, and re<|ui ring, to , be re-built, the of lands to the same uses. Ik 
tenant for life proposed that j out' of the 'Specific ' . ^ \ 

'.d&eWmalitT 'fund settled by the deed,,34,0im . — Ee-buiiamg Parsonage-Kowt.] — A 

■* ladvancedtohimtopayforthe-re-buiM- iiobleiimn directed Ina trustees tokyout bis 
hatoutoflhesamafundiO.OOOl.'should residuary personalty in the purchasa of land to 
.and the dividends. 'aoeumulated- for go along with certaui settled pronertyv; , ,l»e 

settled property comprlswi an adfowwa, a 
fund' should be which the pajrsonage*^ho»ie was, at hitf 
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in a Tuinnns state, aiul he was 
it —Hold, that the inisteos iinght Pjc>l>«ly ^5 
out I)art of the rcsulnary personalty m ’e-bmk - 

ill f>' The house. Haihaui QLord), 

Eq. 76. 

Eehuilding House— Kestitution of Funds 

— Cousent and Aoq.uiescencp. J—qqer a rnama 

settlement a wife was entitled to the moome of 
the trust proportt- for life, for her 
without power t.f anticipation 
eontaine!l a power to tl« 

and the trustees were empt.wercd • 

purchase of lands. It appeared iiom w 
dcncc that after the marnage the 
Dieted a mlt of capital to her husband and from 
ihffirst Ae permitted her husband to recede 
the income of the whole trust 

pursuance of the power in “dlndiu «tSk 
wife appointed that a .sum of Kasc 
(of the Value of lO.OOOZ.) should be tiunsfeirM 
h her husband and herself, for hts and her oun 
absolute use and benefit. This sum o* 
was sold by the husband at four ; 

the wife joineil in the transfers of 
the husband received the 
applied them tohi.s own purposes. 
subsequently borrowed two sums of 8,000/. and 
5.606/. from" the trustees of the settlement to 
enable him to make purchases of real property ; 
these sums wore secured by a deposit of title 
deeds. The husband also rebuilt a house on the 
nropcrtv in settlement, with the consent of the 
trnfteesiand sought to have 2,000Z. in respect of 
such improvements allowed in account as against 
Srsum of 8,000/. due from him. In an action 
agS the husband and the trustees, commonc^ 
by the wife find continued by her executors. 
Held, that the 2,OOOZ. expended m 
could not be considered as sanctioned by the 
St to invest in land ; and that the sums 
of 8,000^. and 5,696/.. must be 
out interest ; and that the executors of 
were not debarred from o^taming the restitu- 
tion of the trust funds d>y the alleged acqui- 
7scenco of the wife in tL breaches of trust. 
Hale V. Slieldralie, 60 L. T. 292. 

Permanent Brainage and Erection of 

Hew Farmhouses,]— A testator devised Ins resi- 
duarv personalty to the trustees of a settlemeq 
to be held and” applied as moneys arising io n 
the sale of any of the settled estates. I he 
settlement directed that the moneys to arise 
?"ile of any of the “ 

be laid out in the purchase otothci “ 

settled to the same uses =— 

iniL'lit apply the residuary pereonalty in “‘tkin^ 
Imd sums ixnendod by them in the permanent 
d« na“e of part of the settled estates, and in 
the erection' of new farm buildings on othei 
parts of the estates. 

re, 4.5 h. J., Ch. 668 ; 2 Oh. D. l8o j 34 L. 1. 23J . 

^^Tnisteos'^of a settled estate having, out of 
moueys in their hands, in trust to be laid out 
in lands to be settled to the same uses, pui^ 
chaS a farm for 20,000/., the court, m an 
action, authorised 1,000/. of the same moneys, 
to be annlied in repairing, improving, and re- 
building the farm buildings and 
the purchased lands. Cowlmj iLard') v. Welles^ 

^lien'aie^renT’of real estate devised in 


'ated during the minority of any porsrai wno 
;hould become tenant for life, and the acc.imu- 
iated fund and interest thereon were troin umc 
o time to be invested in the purchase of 
other lands to be settled to the sanic Uj-Os . 

Held that no part of such acciimu ated hmd 
cnnlci be applied, at the instance oi a te,..aut 
for life, in necessary repairs and 
on the estate. ISfumltdl v.qq? >1, 43 L. J ., - li- 
1^; L. E.16 Eq.4i>3; 21 W. B. 913. 

Hew BuUdings.]— Moneys, which under 

i tbP trusts of a will, settlement, or pnvme act 
of pai-iiament, are to be invested in the purchase 
of Vmd as well as moneys to be invested uiid.i 
Settled Estates Act or the Lands Clauses 
A f tyttv he Drooerly emploved in the election 
of now bifikS on laml settled to the same 
us r pro“ court is satisfied that it is 

beSfidal to the estate; but repairs ami pe - 
Sent improvements do nob come w.thm thi, 
nrinciole Di'dTie V. Irefums, L. B. 1« >- n. ooi , 
L^T 8.'. . 23 W. B. 762. S. 1’., Venmirs 
Are, 43 L. J- Ch. 409. And see 
Hewman's Settled, Mdutes, In >e, 43 L. J., Lh. 
702 ; L. B. 9 Ch. 681. 

! Proceeds of Sale of Timher-BuUding a 

Farmhouse 1— A n estate wees settled th a 

Mon tiilt the proceeds of tlte ^ 

should be laid out in land, to be settled to ue 
like uses :— Held, that a sum produced by the 
sale of timber could not be laid out in bniWmg 
a farmhouse, as a permanent improvement of 
the settled estate. Pouldt (Aar/) v. SomeinH , , 
95 L T. 56 ; 19 W. B. 104S. _ _ . .v. 

A trust fund is created by will to be laid, 
out in the purchase of lands : an estate i? pur- 
chased, anti trust money is laid out ni repairs 
and improvements ; this is a misapplication, 
and S nTbe allowed. Part of the trust . 
money was sold out just before a dividend was, 
mvable ; no allowance can be made to the 
tenant for life (who would he entitled tn the 
dividend) in the price. Where a trustee sells out 
triilt Toney, the cestui que trust may elect . 
whither he wiU have it replaced or be paid 
the produce of it. Bodoah v. BlaTieney, - 
Bro. C. G. 633. 

Direction to Purchase Land in a particular 
County.! — Where a testator orders Ins money to 
be laid out in land in a parti cularteouiity, and 
his trastees cannot purchase in that county, the 
court after a convenient tune, will deviate, 
from the strict terms of the 
trustees cannot purchase a fieehold witnoiit 
great disa<l vantage, unless qey take a cc^ege- 
holding with it, the court will dispense with 
the strtet directions of the will. Maynwanwj 
y* 3Iaynwaring^ 3 Atk. 4.1,4. 

Trustees fer Sale of Building Laud— Other 
Lauds to he Purchased with Proc6eds.]---by a, 
Diivate act of parliament certain settled e.d.ides. 
of which the ultimate remaindennan was an 
infant, were vested in 

for sa’e, with directions to sell the same toi 
building purposes, and lay out the proceeds in 
the Durcliase of other lands, to be settled to uses 
similar to those deolaml by the settlement u itii 

r^peet to' the lands sold, ami to Py q® 

sniplus, if any, to the tenant lor ik'. I h - y t 
did not .contain any express povvei toUiL i.u,.bA s 


‘"&^thrren¥ of 

strict settlement were directed to , he acoomn-l to espesa » y p 
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out the property in lots, or in making roads to accumulation^^ ou 
Held that the trustees ought, and that it was to tions. u p -" ‘ ^ ^ 

Sclerstood that the legislature intended that testator s re^u e. ate u a. 
theTXild have the po4r of doing that which chased 
was necessary to effect the purposes pointed ont A*" 0 Madd. 10 

hy the act, yiz. the power of making roads, and iLo)d), b luana. 

dividing the property intents sale. Cook^ of leaseholdi 

^loHoul i^'thsteVfor B^ie purchased part f 

of the trust property and mortgaged it to A. j ’ „m.vivor to 

and B. The purchase was set aside :-He d, ‘ i ‘‘„v, „ , 1 • w^ 

aat A. and B., who had had notice of the rela- discretional} , - 

tion in which their mortgagors stood to the 

vendors, could claim no better title than their “a^J^fnierf, 

mortgagors, lb. y. & 0. C. C. .=>32 ; 12 L. 

Contract for Sale and Purchase of Lands.]- Trustees were - autho 
Eflect of a contract for thepurchase of Lands tor ^ the 
the reinvestment of trust moneys being made foi life, to lay out ™c “ 
without reference to the fund proposed to be 

The k estates were by act of parliament 
vested in trustees upon trust to sell, with the so on the giound ot 
comment of tL earl, the tenant for life in by them on the covenan 
Dossession ^and to invest the sales moneys in contracted on the^ subjt 
the purchase of other lands convenient to be a discretion to exerci^t 
Lld^with the hulk of the property. Under these locality ; secondly, that 
trusts certain outlying portions^ of the estates ^ J C 

were, hy a contract between the trustees, the 8 Leav. 322 , 
earl, and contracted to be sold to P. for by a ^^oed, po^^ei wa. 
29,000/., and 5,000/. was paid by P. to the earl as hey wei^ requ red ^ n 
deposit, to be paid by him to the trustees when enants oi 
a proper purchase should be fixed upon m which leaseholds Held, that 
to^reSt the sales moneys accirding to the them to 
trust. The purchase was never completed, and tenants toi life. . ; 

the 5.00U/. thus left in the earl’s hands was ^ ^ 

forfeited, and the same lands were, some years Jur. ibi ; 2 w . i.. si.'J. 
afterwards, sold for 23,OOOL -Held, that the Investment.]- 

r,,OOOL belonged to the settled estates, amUiot to ..^ud i 

the earl absolutely. -SW«^«ry C-®«0 t- monov iu the purchase 
b'brewsimri/ COmnifi.u), lb Jnr. SJi. uses therebv declared, 1 

The earl had bought, in his own name, for “se* um be p.aid oul 
IS.OOOL, the 0. H. estate, which wts convenient ^,5 invested, 

to be held with the bulk of the S. estates, and rr ^a-; 
with the view of offering it to the trustees. In ^^aie, - . . 

«r.r-jnr. -f-A raiGA tlip. Tuirchase money the earl bee (Ui>o lO\\hR's>. 
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104 ; 3 Eq. R. 901 ; 2 1 L. J., Cii. 52S ; 1 Jur. (N.s.) 
303 ; 3 W. R. 344. 

Tliere is a known established distinction in 
equity, between government and real securities 
•“ real ” is a term adopted in the law, and must 
be understood to mean land securities onty. 
Att.- Gen, v. B/noIes, 8 Atk. 808. 

It is not nGcessaril}' a breach of trust, under 
a will directing trustees to invest in parlia- 
mentary stocks or funds, or on real securities, to 
continue in their actual state of investment part 
of the assets, consisting of turnpike bonds. 
Bolnnmi v. Rahm^on, 1 De G. M. & G, 247 ; 
21 L. J., Ch. in ; ir> Jur. 255. 

Where an executor puts out money, though 
wdthout the indemnity of a decree, upon a real 
security, which there was no reason then to 
suspect, but afterwards such security proves bad, 
he is not accountable for the loss, any more 
than he would have been entitled to the profits 
had it continued good. Brvnon v. Litton^ 1 P. 
Wms. 141 ; 10 Mod. 20. 

General Rule as to Advance.]— The general 
understanding is, that a trustee should only lend 
to the extent of two-thirds of the value on 
agricultural freeholds, and to the extent of one- 
half on freehold houses. Seinble, also, that one- 
half is the limit in the case of a leasehold 
renewable for ever at a lai’ge head rent. 
Macleod v, Anne.dey^ 16 Beav. 600 ; 22 L. J., 
Ch. 633 ; 17 Jur. 608; 1 W. R. 250. 

Two-thirds Rule — Advance on Valuation 
made on Sale to Mortgagor.]— In May 1870, 
F. and G-., the trustees of a will, one of 
wdiom, F., was an experienced farmer, and 
the other, G,, a solicitor, advanced a sum of 
2,400Z,, part of the trust estate, along with 
another sum of 2,6v0l. not part of the 
estate, making together 5,00uZ., at 4?. per cent,, 
on the security of a frcehokl farm, which in 
1868 had been sold to the mortgagor, who was 
farming that and the neighbouring land on a 
peculiar system of husbandry. The trustees 

had power to advance on contributory mort- 
gages. In 1868 the farm had been valued on 
behalf of the vendors, of whom G, was one, 
and also the solicitor, at 6,805Z. This valua- 
tion 'was communicated to F. at the time of 
the mortgage ; and no other valuation was 
made. Interest was paid in full, but irregu- 
larly, down to November 1877, since which 
time the farm, which was situated on clay soil, 
in a wet situation, had become unsalable and 
unlettabie, owing to unfavourable seasons, and 
had yielded no income. The mortgagor became 
insolvent. Upon claim by the cestui qxie trust 
against F. and the executors of G. to be 
declared entitled to payment of the 2,400Z. and 
interest since November 1877 : — Held, notwith- 
standing that no valuation was used at the date 
of the mortgage other than the valuation made i 
on behalf of the vendors at the time of the sale i 
to the mortgagor ; that G., the trustee, was himself 
one, and solicitor of the C)thers, of the vendors 
to the mortgagor ; and that the sum advanced 
was more than two-thirds of the’ estimated 
value of the farm — that the trustees ■ were, not 
liable to make good the deficient security, i 
Godfrey^ In Godfrey v. Fuidhm)% 52 L. Jv,Ch. ! 
820 ; 23 Ch. D. 483 ; 48 L. T. 853 ; 32 W. R.;2a/| 
The test of liability always is, wliether . or ' 
not the trustees have acted' as prudent men i 
would have acted in dealing with their own ' 


property. The two-thirds ” rule is not en- 
forceable with exact strictness. Jh. 

— — Valuation hy Trustees’ Surveyor.]— 
A testator bequeathed all the residue ot his 
property to trustees upon trust to invest it ‘i on 
good and approved freehold or leasehold 
securities,” The trustees advanced a sum of 
2,6007. of the trust fund to a builder, upon 
security of certain freehold building.? and land, 
valued by a surveyor at 3,5007., the income of 
which was 1757. per annum. The mortgagor 
became insolvent, and upon a sale of the mort- 
gaged property there was a loss of 3537. to the 
trust estate: — ^Held, that, although the de- 
fendant’s general conduct had been faithful and 
honest to his cestuis que trust, he had been 
negligent and wanting in judgment in making 
the investment upon property of such doubtful 
value ; that to advance two-thirds of the supposed 
value of the property could not be considered a 
prudent act of a trustee, notwithstanding he had 
had the property valued by a surveyor ; and 
that, as the defendant had not exercised due 
care and diligence in the investment, he must be 
hekl liable to make good the loss occasioned to the 
trust fund ; but as there was nothing to impeach 
his character, no costs would be given as against 
him. v. before the Lord Chancellor, 

26th February, 1852. Reversing S. 6’., 3 I)e G. 
& Sm. 471 ; 18 L. J., Ch. 430 ; 13 Jur. 877. 

One-half Rnl© — Mortgage of Buildings — 
Report of able Practical Surveyor.] — A trustee 
is not entitled to the protection aiforded by s. 4 
of the Trustee Act, 1888, unless the report or 
valuation upon which he acted in making an 
investment, which ultimately proves insuffic ient, 
was made upon his own instructions and directed 
to the particular invevStment, A trustee is not 
entitled to the protection afforded by s. 5 of ilia 
'i'rustee Act, 1 888, unless the investment which has 
proved deficient was a proper investment at the 
time in all respects other than value. Walker^ In 
re. Waller w Walker, 59 L. J., Ch. 386 ; 62 L. T... 
449. See also Blyth v. Fladyate, 63 L. T. 546. 

The onus lies upon a trustee who seeks to take 
advantage of s. 5 of the Trustee Act, 1888,, 
to show that at the time he made an invest- 
ment it was, except as to value, in all respects a 
proper one. An investment of trust funds by 
way of mortgage upon an undivided third, 
together with an undivided moiety of another 
undivided third, in reversion, of land.s hekl at 
rent, comes within the rule which limits the 
loan to one-half the value of the lands. Joim 
V, Julian, 25 L. R., Ir. 45. 

House Property.] — Trustees, who were 

empowered to invest on mortgage, atlvanced tlie 
sum of 8,3007. upon the security oi; certain lease- 
hold property coii^iisting of small cot tages, some 
of which were let to weekly tenaur.s. The 
mortgagor having made default, the tiustees 
took possession of the property, which would not 
realise the sum arlvanced, the value of tho pro- 
perty having greatly depreciated. Evidence was 
adduced to show that, at the date of the won- 
gage, the sum advanced was ecpial to about two- 
thirds of the value of the property. But there 
was other evidence to the effect that the property 
was then even less valuable : and that tlie trustee.? 
had not obtained any formal viilmdirm thereof:— 
Held, that the trustees hml made a mod impnnd- 
dent investment, and had disregarded the rtde ns 
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to the limit to be observed when investing trust 
funds upon the security of house property ; that 
thtw ought to have made a more careful exaniin- 
ation of the security; and that, under the cir- 
cumstances. they were liable to replace the sum 
advanced. ' Olive, Li re, OUve v, 

,56 L. J., Ch. 75; 34 Ch. D. 70; 55 L. T. 83 ; 
51 J. P. 38. 

Hotel.]— Trustees having power to invest 

upon real security invested 1,400^., 
trust fund, upon the security of a freehold house 
at Broadstairs, used as an hotel. The evidence 
of value, upon wdiich they made the investment, 
was a report made by a London surveyor, who, 
according to his report, went to Broadstaiis, and 
examined the property, and made some inquiries ; 
ho valued the security at 2,700Z., including^ in 
this sum 800/., as the value of the beer and spirit 
licence. No other inquiries appear to have been 
made. In fact, the house had only recently been 
opened as an hotel, and did not prove succegful. 
The security turned out to be deficient -Held, 
that the security was not a proper seemuty tor 
the investment of trust funds, and that the 
trustees must be charged wdth the amount ad- 
vanced. Budge V, GunmotOy ’ 

L. R. 7 Ch. 7ly ; 27 L. T. 666 ; 20 W. B. 1022. 

Hotel and Stables. ]--Trustees advanced 

trust money upon mortgage of pinperties con- 
, sisting of an hotel and stables, and cottars and 
houses which were principally let at weekly rents. 
Valuers were employed, and the particulai'S ot 
the several properties as furnished by the moit- 
gagors were submitted to them, but the trustees 
did not make inquiries for the purpose of verifying 
the statements made by the mortgagors as to the 
value or nature of the properties, or whether they 
were all let, or what was the amount of the out- 
goings payable. In their instructions to the 
valuers, they told them that the m^tgagees 
were trustees, but they did not tell them, ac- 
cording to the rule laid dowm for trustees in 
lending on the security of house property, that 
they did not desire to lend more than one-halt 
the* value. Neither did they call the attention 
of the valuers to circumstances which might 
affect the value. They also omitted to instruct 
the valuers to ascertain whether the particulars 
were correct, or what were the outgoings or 
average amount of repairs. In each case the 
valuers gave it as their opinion that a sum more 
than one-half of the value might be advanced on 
the security, and such a sum was in each case 
^advanced. ' Shortly afterwards the mortgagors 
became insolvent. The several properties were 
put up for sale, but failed to realise the amounts 
Advanced :-Held, that the investments were 
improper ; that the trustees had been guilty ot 
negli‘^ence in not making inquiries as to the par- 
ticukrs. and in not giving proper mstpctions to 
the valuers, and in acting upon valuations whicti 
under tiie circumstances they ought not to have 
acted upon, and they were jointly , and severally 
/ h . liable for the money lost. Partimjtmi, Bi rr, 
partiifigton v. AUen^ 57 L. T. 654. 

by Hortgagot’s Surveyor.]— In 1873 
Mvahoed 3,8dOI. trust moneys to B. upon 


the school, and in the event of his death, S. was 
to take a lease at the same i*entai. The advance 
wms made in reliance upon the report ot a sur- 
veyor, instructed by one of the trustees in his 
capacity of solicitor to B., such report oemg made 
for the purposes of a previous mortgage nego- 
tiation with other trustees, which tell through. 

By this report the property was estimated at 
5 800/. on the assumption that a rcsponsibie 
tenant was willing to take a lease of the. property 
at a rental of 400/. a year. The seennty having 
proved insuthcieiit : — Held, that the trubiees bad 
not acted as prudent men in 
advance upon a valuation made on beiialt ui tue 
borrower, and must restore the 
Walaoft V. Zyo7i.<f, 54 L. T. 786 ; 50 J. F. i /b. 

Trustees empowered to invest on mortgage 
lent under the advice of their solicitors a sum of 
5,000/- upon mortgage of a freehold house and 
grounds at Liverpool, valued to them at from 
7,000/. to 8,000/. The trustees did not exercise 
their own judgment as to the choice of a valuer, 
but accepted "the suggestion of their solicitors 
that a London surveyor \vho liad introduced the 
security to them, and was in fact the agent ot tiie 
mortgagor with a pecuniary interest in the com- 
pletion of the mortgage, should value the property 
for the trustees, and they acted upon the report 
of this valuer, which was of an inflated character. 

The mortgagor afterw^ards became bankrupt, 
and the property would not realise the suni 
advanced :~HeUl that the trustees were jointly 
and severally liable to replace the sum advaiiccH, 
with interest at 4 per cent, from the date of the 
loan. Fvy v. Tapsnn, 54 L. J., Ch. 224 ; 2b Ch. 

D. 268 ; 51 L. T. 326 ; 33 W. B. 113. 

Trustees lent trust money on mortgage, upon 
a valuation made on behalf of the mortgagoi. 

The security proved greatly deficient -Held, 
that the trustees were personally liable f<.>r the 
loss. Ingle Y. Partridge, U l^onxAll. 

Introduction by Trustees of Valuer to Mort- 
gagor.] — Trustees ought not to introduce the 
valuer, who is valuing property with a view to a 
mortgage by the trustees, to the mongagor, or 
the mm-tgagor’s agent, for the |>urpnseof negotia- 
ting the amount of the fee fur the valuation. 
Partington, In re, Partington v. Allen, 57 .L, T. 
664. 

Trade Premises.]— -Trustees had power to in- 
vest upon such securities as they should .ap- 
prove Held, that they were bourn! nevert lieh‘ss 
to exercise a careful discretion in selecting a 
security as to value, and that an investment in 
trade buildings, not having ascertained tliat they 
whereat least' worth twice the money itivesU.tl 
was a breach of trust, htretton v. Ash mail, S 
Brew. 9 ; 24 L. J., Ch. 277 ; 3 W. B. 4, 

Brickyard.]*— Trastces, liaving a pewer to 

invest on real securities, invested 3.5011/, on a 
mortgage of a freehold brickyard with briildings, 
machinery and plant. Before doing so they ob- 
tained a report from a competent siirvejw that 
the property formed a good security for the 
amount of the advance. The report did not ■ 
state, and the trustees did not inquire, 

value the surveyor placed upoii" the fro|»riff - 

nor how that value was arrived at.. In faeft, 'the . 
valuation wm based on the brick Wng - . 

carried on as a going eoncerh. a# I 

taken as worth 2,0001. pnly. f he seewllf ; 

turned out insufficient^ ■ 
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Ji^airist the trusteci to have the trust fund re- 
place<l : — Held, that the trustees hid not acted 
with proper care, and were liable to make good 
.th:‘ loss, with interest at four per cent, from the 
last payment by the mortgagor : — Held, also, 
lhat thf3 tenant for life could not bo required to 
bring into account interest in excess of four per 
cent, received under the mortgage before default 
was made. Zearoyd v. 57 L. J., Ch. 

390 ; 12 App. Cas. 727 ; 58 L. t. 03 : 36 W. R. 
721— H.L. (B.) 

A trustee advanced trust moneys to a brick- 
miking firm upon the security of a first mort- 
gage of their premises, freehold and leasehold, 
ari(l some of the plant. In so doing he acted ; 
upon the advice of his solicitor, and upon a 
fa VO arable report and valuation made by a 
respectable firm of architects and surveyors. 
A bank of gooil standing, m<jreover, consented 
to postpone a charge of theirs to his mortgage. 
Thi mortgagors failed three years afterwards, 
whereby their lease of that part of the property 
upon which was found most of the clay and 
shale necessary for the carrying on of the busi- 
ness, became forfeited. The remainder of the 
property proved unsalable, and rapidly went to 
ruin. An action was subsequently brought by 
the cestuis que trust to make the trustee liable 
■for the loss sustained by them, and it appeared 
that the report and valuation proceeded, ex facie, 
tn some respects upon faulty principles ; — Held, 
nevertheless, that the trustee had acted as a 
prudent man would have acted in dealing with 
ills own property, and wms therefore not liable. 
J^earson, In tl\ Oxley v. Scarth^ 51 L. T. 602. 

China Clay Works.] — Where trustees invest a 
larger sum than is justified by the value of the 
property upon mortgage of imdivided shares of 
real property, part of which consists of china- 
clay works, and part of which is let on leases 
for lives, one of the trustees being himself in- 
terested in other of the undivided shares, the 
investment is an improper one, and therefore 
will not be deemed an authorised investment 
for a smaller sum, under section 9, sub-section 1, 
of the Trustee Act, 1893. Turner^ In re, Baelier 
T, h'Umj, 66 L. J., Ch. 282 ; [1897] 1 Oh. 536 : 
76L. T. 116; 45 W. R.495. 

Freehold Houses in a Town.] — Power to trustees 
to invest on government or real security Held, 
not to authorise a loan by the trustees of part of 
the trust fund on the security of freehold houses 
in a towm, the value of which depends upon their 
situation, and was besides liable to be di- i 
minlshed by the eftect of covenants relating to I 
other premises which were let w-ith them. Phxl- , 
Iqhwn V. Gatty^ 7 Hare, 516; 13 Jur. 318. Affirmed, ■ 
-2 Hall k Tw.‘459. ! 

Two executors were empowered by will to lend ; 
money on government, real or personal security. ' 
One of them, in 1815, lent part of the fund to | 
the other executor and his partner in trade, upon ! 
mortgage. The mortgagors became bankrupt in 
1831, and then the mortgaged property, wdiich 
•consisted in part of a windmill, a w^atemiiil, and 
a house in a town, being sold, produced consider- 
3ably less than the sum advanced ; the executors 
were held liable for the deficiency. Sembie, so 
much as two -thirds of the value should only be 
advanced upon property of a permanent value, 

freehold land, and not upon houses or 
toildings ; still less upon . buildings used in a 
trade, and whose value depends upon the absence 


of competition in that trade. 8ticliiieij v. Sewell^ 
I Myl. & Gr. 8. 

Mortgage for Five Years of Freeholds.]— 

‘ A testatrix directed her executors, who were also 
her residuary legatees, to invest such a sum in the 
stocks or on freehold security, as would produce 
1501. a year, and she bequeathed 1501. to A. for 
life ; and after his death, she gave the security on 
which the investment should have been made to 
B, The executors immsted 3,5301. at 4j percent., 
on a mortgage for five years of freeholds, which 
were let for a long term on ground rents produc- 
ing 1761, per annum. The value of the freeholds 
was about 4,344/., but- the property on which the 
reiits were secured was of much greater value : 
— Held, that the investment was not improper. 
But held, that if the payment to the piainti-ffi 
should be delayed by the inability of the 
trustees to call in the mortgage for five years, 
the plaiiitilf was entitled to have the mortgage 
sold and the deficiency paid bv the executors. 
Virhery V. 3.3 Beav. 376 ; 3 N. R. 2S6 ; 

33 L. J., Ch. 261 ; 10 Jur. (N.s.) 30 ; 9 L. T. 822 ; 
12 W. R. 237. 

Freehold Ground Rents.] — A. by will directed 
her executors and trustees to invest such a sum 
of money as, when so invested, would produce 
150/. per annum, and to pay the income to A. for 
life, and after A.’s death, to hold the stocks, 
funds, and securiiies iii or upon which the invest- 
ment should be made, for B. absolutely. The exe- 
cutors were made residuary legatees ; and the 
will also contained a clause directing that it 
should not be binding on the trustees to make 
such investment, if doing so involved selling 
the testatrix’s freehold or leasehold property, 
or shares in public companies, or other invest- 
ments ; the trustees having the fullest discre- 
tionary powers to sell such shares or other 
investments or not, and to retain them as 
long as they might think expedient so to do. 
The executors set apart capital, which, being 
invested at interest at 4^- per cent., was siifticient 
to meet the annuity ; and they invested such sum 
on a mortgage of freehold ground rents, more 
than sufficient in amount to raise the annuity, 
and reserved in respect of newly-erected building 
property. On a bill by B., challenging the 
amount of the appropriation as insuificient, and 
the investment as improper ; — Hokl, that having 
regard to the bona fide exercise of the discretion 
reposed in the executors, the appropriation was 
sufficient, and that their being interested as 
residuary legatees did not prevent them from 
exercising such discretion in a manner which 
might prove beneficial to themselves. Ih. 

Same Solicitor acting for Mortgagor and 
Mortgagee,] — If trustees lending money on mort- 
gage have the same solicitor as the mortgagor, 
they must take the utmost precaution ; if thej^ 
trust implicitly in the solicitor, how'ever high his 
reputation, they will be held responsible for 
any loss which his fraud may occasion. The 
indemnity clause usually inserted in settlements 
will not protect them. Sutton v. Wilderxi, 41 
L. Ch. 30 ; I.. R. 12 Eq. 373 ; 25 L. T. 202 ; 
19 W. B. 1021. 

and H., trustees of a settlement, on the 
solicitation of B., the tenant for life of the seW.Ie- 
ment, lent the trust funds on a security which 
totally failed. G. was a solicitor, and in the 
tensaetlon of the loan, no other Foiidto: was 
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Option to talce Wrong Invostmin'fc-rloliot to 
Trustoe.]— U., a trustee, wlio bad power to invest 
cm real securltv, invested on a mortgage of -free- 
boM bouses, with power of s* te, ft larger wia of; 
trust money than was JustitiaMe. He 
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employed for the lenders, and no sufficient inves- 
tigation of title \vas made : — field, that the 
tnistees were compellable to replace the trust 
fund. French v. Graham^ 10 Ir. Ch. E. 522. 

Held, also, that both being solvent, H. was 
bound to replace one moiety, and G. the other 
moiety, that G. vs’as not entitled to be in- 
demnified by the tenant for life, the onus of 
investigating the title having been cast upon 
him, but that H. was entitled to be recouped, 
by ’the tenant for life, the amount of his 
moiety, Ih, 

When the same solicitor is employed to act 
both for mortgagor and mortgagee trustees there 
is imposed on the parties concerned in such 
transactions the onus of proving, and upon the 
court which has to investigate them, the duty 
of ascertaining wnth closer scrutiny, that the 
transaction has been a fair one, and that no 
advantage has been taken of one party by the 
other. Crempton v. Walliev.^ 31 L. E. Ir. 437. 

Kew Valuation,]— There is no hard and fast 
rule laid down as to procuring a new and special 
valuation in every particular transaction in order 
to protect trustees. Ih. 

STegligence of Solicitor.]— A trustee is liable 
for the loss of a trust fund occasioned by his 
solicitor having neglected to take proper precau- 
tions on the occasion of the investinent of the 
fund on mortgage. Ilo^goodw. Parkin^ L. B. 11 
Eq. 74 ; 22 L. T. 722 ; 18 W. B. 908. 

Copyholds.]— A trustee taking a mortgage of 
copyholds without a power of sale does not there- 
by commit a breach of tnist. Farrar v. Barra- 
2 Sni. & G. 231 : 2 W. K.. 244. 

Defendant, being trustee under a will contain- 
ing no direction as to investment, lent part of 
the trust fund upon the security of unsur- 
rendered copyholds, the deposit of a lease, and 
a bond. He w-as ordered to bring the money 
into court within six weeks. Wyatt v. Sharratt^ 
3 Beav. 498. 


Building Speculation — Liability of Trustees 
and Law Agent— Beneficiary with Contingent 
Interest, Title to Sue.]— Tlie defender M. was 
trustee under a marriage contract, by which the 
wife’s property was settled on herself for life, 
excluding the jus mariti ; and, in case she 
survrted 'her husband, to her in fee; but,, should 
she p)redecease her husband, to him for life or 
imtil his second marriage ; and lastly, in the 
event of her predeceasing her husband, to her 
Children; in fee, after her husband’s decease or 
second marriage. The defender M. and the 
husband and wife — who were also trustees — lent 
this trust fund on the security of unfinished 
houses in course of erection under a building 
speculation. The only valuation the trustees 
had before them was one by an architect, wln'ch 
had been obtained by the borrower, hut they 
eonsxdtecl the defemler H., wdio, Avas their hw 
agent, an<l w-ere informed by him that there was 
no objection to the investment. The deed con- 
tained an immunity clause exonerating the trus- ^ 
Itbw omissions -or neglect- of diligence, .or 
/'the' ''-insufficiency of securities, insolvency of* 

... d'0btofe',i-,or' ..in. ..the. .value... of .pur- 
The ...pursuers,,, .the .children of the 


liable to restore the fund, which had been lost 
by the failure of the speculation : — Held, that 
there had been a positive breach of duty on the 
part of the defender M., and that he was liable 
the pursuer’s rights being contingent, and the- 
husband and wife being barred from any rehet 
against him — to restore the trust fund by paying' 
it to a judicial factor appointed by the court to 
abide the event, if and when the pursuers py- 
came entitled. Itue v. Meeli, 14 App, Cas. aaS 
— H. L. (Sc.) 

Held, also, that the law agent was not iiabie, 
for there was no evidence to ptrove that he had 
been employed by the pursuers or any person on 
their behalf. Ih. 

Sub-mortgage— Building Estate.] — finder a 
settlement B. was tenant for life with an ultimate 
trust, in default of children (which^ happened), 
for her testamentary appointees. The trustees, 
having power to invest on leasehold securities, 
invested the trust funds, with S.’s consent, on- 
separate sub-mortgages of leasehold houses, un- 
finished and unlet, on a building estate of which 
the roads and drainage were in a defective con- 
dition. The investment was made without an 
independent or reliable valuation, and more than 
half the value of the house wms lent on each sub- 
mortgage. S. died, having by wdll disposed of 
the trust funds, and appointed execiitors. Ihe 
executors, with the sanction of the chief clerk in? 
an action establishing S.’s testamentary appoint- 
ment, had the sub - mortgages transferred 
to them by the trustees, and subsequently j. 
finding them an insufficient security, brought - 
an action against the trustees to make them 
personally liable for the deficiency Held, 
that, although the sub-niortgnges were not 
improper investments in point of form, the^tnis- 
tees having invested the trust funds on insufficient 
security of a speculative character, and without 
proper "precautions, must make good the loss ; 
and that the executors having taken the trans- 
fers in ignorance of the circumstances atteinling 
the iiive'stmcnt, were not bound by adoption or 
acquiescence. Smcihnrst v. Ilat-itingj^. 55 L. J.j. 
Ch. 173 ; 30 Ch. D. 490 ; 52 L. T. 507 ; 33 W. Ifi 
496. 

Second Mortgage of House Property.] — 
Trustees km,t trust moneys on a second mortgage 
of bouse property greatly out of repair, and tlie 
principal ])art was lost: — Held, that they were 
liable as for a breach of trust, notwitli^tandjug’ 
an indemnity clause decioring they siuutld npt 
be liable for the insufficiency or defidi'Bcy in 
value of any securities, except through tlieir 
wilful default. Bmver v. Brrrdtm. 15 Beav. 221 . 

Whether a trustee is justified in lending tnyt 
money on second mortgage, withouty.tbtainiug the 
legal estate, qumre. 5,\irris\. II riy/d, 14 Beav. 
291. 

An estate of the v»ahic of 8(),(HI0|', was subjCH'fc 
to a first mortgage of 40,UOt)/.. and to two others, 
for 11,0007. and 0,^'007., and between the seccLni 
and third there was a. dis|Hito as to pricuu'ty. , 
A trustee advanced ld)08/. trust numey on the 
seciiritv of an assignment of an tMputl amount of 

the 6i007. Hehi. tihd" this 'was a breach ' o! ■ 

Ih. 
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retired from the trnst, and trauBfcrred the mort- : case liable either to replace the stock or to ro])a 3 " 
gage to the new trustees. The security proving i the proceeds of sale at the option of the cestuis 
unproductive, the new trustees, with the privity i que trust. Mtusinghtn'd' s Settk'jnent^ In rc,, 
of the plaintiff, who was a purchaser of a share Clarke v. Trewlaimij^ 59 L. J., Cb. 107 ; 60 L. T« 
in the trust funds, but without any notice to U., ^620. Affirmed, 63 L. T. 296— C. A. 
sold the mortgaged property at a considerable By an antenuptial settlement a sum of stock 
loss, but it was^^not established that the sale was was settled upon certain trusts for the benefit of, 
unfair or improvident The plaintiff then sued the wife and children of the marriage. The 
U. for the loss : — Held, by the court below, that settlement contained powers for the trustees to 
a trustee who makes an hn])roper investment is sell the trust fund, and reinvest the proceeds in 
eiitilied, upon making good the trust fund, to government or real securities. By a coiitem- 
have the iiivostment "refnriied to him ; that the poraneous memorandum, which was executed by 
pliiintilf and the new trustees were tlmrcforc not the father, the wife, and the intended husband, 
jiistifie,} in selling the property without notice to and indorsed upon the deed of settlement, the 
U., so that he might have an option of replacing trustees were empowered to advance any portion 
the trust fund and taking to the mortgage, that of the trust fund to the owners or lessees of; 
U. therefore was not liable, and that tlie action Yauxhall gardens, upon mortgage, either as first, 
must be dismissed : — But held, on appeal, that an second, or third mortgagees, for such time and at 
investment on a securit}^ of a description such rate of interest as the trustees might think 
autliorised by the trust, where the breach of fit. The trustees lent the whole of the trust 
trust consists only in not extreising due caution fund to three persons, who afterwards became 
in taking it, stands on an entirely different foot- the joint proprietors of, and partners in, Vauxhall 
ingfrom an in vestment of an unauthorised descrip- gardens ; but no written security was then taken 
tion, which the cestuis que trust must either bj" the trustees. One of these proprietors sub- 
accept or reject : that the mortgage here became sequently retired from the partnership. Some 
part of the trust estate, that the cestuis que time afterwards the trustees obtained a covenant 
trust could not therefore be under any obligation from the two remaining partners to surrender 
to U. to give him notice whether they accepted the Vauxhall gardens by way of mortgage, 
or rejected it ; that the new trustees had a right subject to two prior charges. This mortgage 
to realise as the\^ did without notice to U., and eventually proving a wholly inadequate security 
that he was liable for the deficiency. Salmon^ for the trust fund, a suit was instituted to compel 
In re, Fried v. Upplely, 42 Ch. D. 351 ; 62 L. T. the trustees to reinstate the stock : — Held, that 
270; 38 AV. R. 150 — 0. A. under the circumstances the trustees must be 

The trustees of a settlement, having invested considered, in having made the advance witiiout 
the settled funds on a mortgage securit}', which security, and in having afterwards accepted the 
turned out insufficient, and it not app<ea.i‘ing that covenant of two only of the three joint debtors, 
tho.y took due precaution to ascertain whether to have misapplied the trust fund, and that they 
the seonritj" was sufficient, were ordered to pay had .subjected themselves to the liability of re- 
iiito court the whole aiiioimt of the trust funds, placing it. Fender v. Reynal, 3 Mac. & G. 500 
taking upon themselves the security. By the 21 L. J., Ch. 121 ; 15 Jur*. 1019. 
decree in the court below they were declared 

liable to pay so much only as the iuortgagc<l Bepreciation in Mortgage Securities — Buty of 
premises, when sold, should "prove insufficimit to Trustees as to calling in Mortgage — Biscretion.] 
answer. Lockhart v. JldUy, 25 L. J., Ch. 697 ; — When mortgaged freehold property, on the 
3 W. K. 227 — L. C. security of which trust money has been invested, 

has fallen in value, so that the mortgage debt 
Contributory Mortgage.] — It is a breach of has come to exceed two-thirds of the actual 



trust, in the absence of express authority in the value of the mortgaged property, it is not the ab- 
instrument creating the trusts, where the trns- solute duty of the trustees at once to call in the 
tees are directed to irn’est in their own names, mortgage, but they have a discretion which they 
to invest trust moneys upon a contributoiy must exercise as practical men with a due 
mortgage. Wchh v. JonriH, hi L. J., Ch. 671 ; 39 regard to all the circumstances of the case, such 
Ch. D. 660 ; 58 L. T. 882 ; 86 W. R. 666. i as the position and solvency of the mortgagor, 

Medland, In re, Fla/nd v. Jledland, 58 L. J., Ch. 

SaleofTrustPunds— liability of Trustees I 572 ; 41 Ch. D. 476; 60 L. T, 781; 37 W, R. 

to replace Stock sold.]— The trustees of a settle- 753. 
nient had power to invest in real securities, and 

to vary investments. In 1875 they sold a sum of Retaining Authorised Investments — Omis- 

consols forming part of the trust funds, and sion to Realise — Duty of obtaining Yaluation.] — 
invested the proceeds of sale on a contributory Trustees who retain mortgages on real property 
mortgage of real estate subject to a, jointure and created by their testator and authorised ,aa 
portions. It was admitted that this mortgage investments by the terms of his will, will not be 
was an improper investment. The tenant for , held liable for loss occasioned by the depreciation 
life having died, the money on mortgage was i in value of land where they have acted with 
called in. The wliole of the principal was forth- 1 reasonable care, prudence, and circumspection, 
coming, so that no loss would follow directly! Chttjjman, In rc, Cveka w Chapotan,(>hh. 
from the investment, but remaindermen, who I 892 ; [1896] 2 Ch, 763 ; 75 L. T. 196 ; 45 W. ih 
were entitled to the capital, claimed that the 67— C. A. 

trustees ought to replace the sum of consols sold Trustees and executors are not absolutely 
in 1875,^ wiilch at that time stood at , a much bound. to call , in , within twelve moritbs of their 
lower price than the then present value ; — Held, teBtator’s death investments made by him. I’iia 
that, as the safe was made for’ the purpose of duty of a trustee who has to consider whetlua: 
ejecting another investment, if that purpose he will retain an existing seen lity is not simil.ir 
was improper, then the sale was improper also; to that of a trustee who is about t<.> invest momy 
and that consequently the trustees wme in this in his hands, Ik 


f 



statute.]- 


d. Stock Mortgages. 

Imprcfiier trustee sold toa' 

Bols, fornaing pai’t of tlic trust wtete» a&d ia* 
vested the pnxteeds a 
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It is not the absolute duty of trustees to have 
their mortgage securities valued by a profes- 
sional valuer, and then to call upon, the mort- 
gagors to reduce the amount secured so as to 
brfng it within the two-thirds limit. Ih, 

There is no rule that trustees commit a breach 
of trust if they retain authorised securities in 
a falling market when they honestly believe 
that that is the best course for all parties ; 
nor that they must be held liable for so doing 
unless they prove absolutely that no proceed- 
ings on their part could have been effectual to 
recover the funds. The question is w^hat was 
best to be done at the time, and they must show 
that they had reasonable grounds for their 
inaction. Ib. 

See Trustee Act, 1894, s. 4. 


b. Leaseholds. 
’-‘Tnistee Act^ 1893, , 


. 8 . 


Eeal Securities—Long Leaseholds.] —As a 
general rule long terms of years do not answer 
the description of “real securities,’' within the 
meaning of a power for trustees to lend on mort- 
p-age of'“ real securities.” Boyd's Settled EstMe^, 
% re, 49 L. J., Ch. 808 ; 14 Ch. D.626 ; 43 L. T. 

, ... » ^ 

A power to invest in “real securities does 
not authorise trustees to invest the trust funds 
upon long terms of years created in real estate 
for the purpose of raising portions. Befffh j- 
LeXgli, 56 L. J., Ch. 125 j 65 L. T. 634; 35 W. B. 
121 

linder a power to invest in “ real securities,” 
trust funds were invested on mortgage of long 
leaseholds. The mortgagee of a one-sixth share 
of the trust fund commenced an action against 
the trustee to administer the trust estate| 
alleging that the investment was improper, and 
that the trust funds were in danger of being lost. 
Pending the action, the trustee paid the rernam- 
ing five-sixth shares to the other persons entitled, 
who had not been made parties to the action in 
any way, and paid the plaintiff's share into 
court Held, that the trust funds had been ini- 
properlv invested. Chennell, In ve, Jones v. 
himnell, 47 L. J., Oh. 583 ; 8 Ch. D. 492 ; 38 
L. T. 494 ; 26 W. R. 595. 

Held, also, that under the circumstances, the 
action had been instituted unnecessarily, and 
therefore that the trustee -was justified in partly 
distributing the fund, and was entitled to be paid 
his costs of the action, and costs, charges and 
expenses as trustee out of the share in court. 

Leaseholds with only Fourteen Years to run.] 
— Trustees being empowered under a settlement 
to invest moneys upon mortgage of freehold, 
copyhold, or leasehold estates,, invested upon mort- 
gage of leaseholds with only fourteen years to 
rim ; the court directed the mortgageto be called 
in, without prejudicing any question as to the 
liability of the* trustees in the event of a loss. 
J^hnbe V. 2 2^, R. 546 pQ'Jur. (k.s.) 1119 ; 

0,L,T.'31o; 11 W.B.979. 

of Hefendani being trus- 

L vitill containing' no 'direction as to 

of' the trust fund upon fhe 
' " copyholds, the deposit 

' HtrWas o^ered to bring 


^ Leaseholds for., Lives.]— A power to invest 
trust moneys on real security in Iielaiid authoiises 
a loan on leaseholds for lives, perpetually renew- 
able, at a head rent, MuGleoil v. A/uiesley, Ih 
Beav. 600 ; 22 L. J., Ch. 633; 17 Jur. 60b ; 1 
W. B. 250. , ^ ^ 

The general understanding is, that a trustee 
should only lend to the extent of two-thirds or 
the value on agricultural freeholds, and to the 

extent of one-half on freehold houses, beinble, 

also, that one-half is the limit in the case ot a 
leasehold renewable for ever at a large liead iciit. 

Trustee made liable for a loss on a mortgage 
investment, he not having taken due precautions 
to ascertain the value of the property mortgaged. 

Under a power to trustees of a settlement ** to 
lay out and invest the trust loonevs upon 
government or real securities in l^ngland, 
Ireland, Scotland, or "Wales,” the trustee in- 
vested part of the trust moneys on. leaseholds 
for lives in Ireland, with a covenant for per- 
petual renewal, subject to a headrent, llie pro- 
perty at the time of the investment was subject 
to certain charges, after payment of "which 
barely sutiicient surplus rents were left to pay 
the interest on the mortgage debt, and afterwards 
it became much depreciated in value, ^ and in- 
sufficient to answer the debt: — Held, in a suit 
instituted by one of the cestuis que trust to make 
the trustee liable for the loss arising from the 
investment, that leaseholds for lives in Ireland, 
with a covenant for perpetual renewal, if the 
same had been of adequate value, would not have 
been a breach of trust, but that, having regard to 
the value of the property, the investment was a 
breach of trust. /A 

Judgments,] — A power to trustees to lay out 
money ‘‘in the public stocks or fimds in Great 
Britain, or on any mortgage of freehold or 
leasehold estates, oi' any other real securities in 
England, "Wales or Ireland,” does not authorise 
them to lend it on the security of a judgment , 
even since the 3 & 4 Viet. c. 105, s. 22. Johnston 
y. Lloyd, 7 Ir. Eq, R. 252. 

c. Railway Mortgages or Debcnt ures. 

Rower to Invest “on Eeal Seonritiesd^j— 
Under a power to invest trust money “ on rual 
securities,” a trustee lent it to a railway conq,«tiy, 
on the usual assignment of the “ undertaking. ' 
tolls, &c., the principal nut payable till seven 
years Held, that, whether real security or imt, 
the iin^estment was improper. JIant w .leith, 
15 Beav. 524 ; 21 L. J., Ch. 719 ; 16 302. ; 

A testator directed his trustees tu invest in the 
funds, or on government securit'ies, or upim the 
security by w&y of niorrgage of any freehoki, : 
, copyhold, or leasehold beretlitaments in Engdand 
I or Wales Held, that this liid not autlairlsi! an ^ 
investment upon the security of railway my>ri- :v 
gages made in conformity with the 8 & 9 Viet, 
c. 16, s. 38, or in Great Kortlieni Hallway delwi* 
ture stock. IIoHim'Ore v. MortbmrOi 4 He G* & 
J. 472 ; 28 L* Ch. 558 ; 7 W. B. §01. 
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Held, that this was an improper investment. 
Whttne.rf r. Smithy L. H. 4 Ch. 51S ; 20 L. T. 
468 ; 17 W. B. 579. 

The general rule, that where stock is standing 
in the names of trustees any party interested 
may have an order, ex debito justithe, to have it 
transferred into court, does not apply to a case 
where there are discretionary trusts still to be 
performed. Under the statutory power to vary 
vsecurities, a stock mortgage is an improper invest- 
ment. But where trust funds had been lent on 
stock mortgage, and retransferred before the 
institution of the suit : — Held, that this, though 
a mistake on the part of the trustees, was no 
z^eason for depriving them of the control of the 
fund. Bromley v. Belly, 39 L. J., Ch. 271 j IS 
W. B. 374. 

vii. Other Securities. 
a. Loan on Personal Security. 

General Buie.] — The investment of trust 
money on personal security is a breach of trust. 
Walher v. Symonds^ 3 Swanst, 63 ; 19 B. B. 155. 

Trustee charged with breach of trust for 
not putting out money at interest, nor on the 
best securit3?', according to the trust in a deed. 
Money lent on a promissory note is not put out 
on a security. Myder v. Biclierton.^ 3 Swanst. 80. 

Trustees lending money on personal security, 
is not of itself such gross neglect as to amount to 
a breach of trust ; and the legatee, and after- 
wards his assignee, having acquiesced in such 
loan, a bill to charge the trustees was dismissed. 
Harden v. Parsons^ 1 Eden, 145. 

Trustees may lend money on good personal 
seouritj^, until a proper purchase in land can be 
had, but are not justified in placing it out in a 
fluctuating or precarious fund. Emelie v. 
Emelle., 7 Bro. P. C, 259. 

Where a testator authorises his three executors 
to lend money on personal security, it is a breach 
of trust if Uyo of the executors lend it to the 

third. V. Walker, 5 Buss. ?■. 

Trustees and executors charged with a loss 
occasioned by a breach of trust, by joining in 
a transfer and sale, and lending the produce to 
a partnership, in which one of them was en- 
gaged, the others receiving no benefit. Decree 
iigainst all to account for the funds. French v. 
Molmi, 9 Ves. 103. 

Power to Lend on Beal or Personal Security — 
Loan upon Bond,] — Power to lend trust money 
upon real or personal security, does not enable 
trustees to accommodate a trader with a loan 
upon his bond. Langston v. Ollivant, G. Cooper, 
33 ; 14 B. B. 213. 

By indenture of March 3, 1832, executed upon 
the marriage of J, H. and E. B., the sum of 
400L, the fortune of E. K., the intended wife, 
was assigned to the trustees, D. B. and 0. B., 
upon trust, that tliej^ should invest the same, as 
soon as conveniently might be, either in some 
public bank, stocks, or fund, or else upon one or 
anore good and sufficient securities, either real or 
personal, and in .such manner as they, the said 
trusteevS, should in their discretion 'think fit. 
The money was paid to one of the trustees, 0. B., 
and, shortly after the execution of the settle- 
ment, the trust fund was lent by the same 
trustee to Sir J. 0., upon the security of his bond 
to both trustees, with warrant of attorney col- 
lateral. . During the lifetime 'of Sir.:J.p. the 
interest was regularly paid ; but upon his death, 


which was in 1835, the security proved worth- 
less,, and the trust fund was lost. In 1842 D. B. 
filed the present bill against his co-trustee, 0. B., 
and J. H., and his wife, seeking a declaration 
that the trustee, C. B., was responsible for the 
breach of trust, and praying that he might be 
ordered to bring in said Slim of 400^., and invest 
same upon the trusts of the settlement. It ap- 
peared that J. H., the husband, w-as fully aware 
of the loan, and had concurred in it ; but that 
the plaintifi, though not active in the breach of 
trust, was acquainted with all the circumstances 
of the affair shortly after its occurrence. E. H., 
the wife, was not in any manner implicated in 
the transaction Held, that though the con- 
duct of the defendant, C. B., was free from 
any moral blame, yet that he was responsible 
for the consequences of the breach of trust, 
and was therefore bound to bring in sufficient 
funds to secure the wife in the event of her 
surviving her husband. Buckley v. Buckley, 
Dr. 375. 

Private Seourity— -Infants’ Money.] — Trustees 
taking upon themselves to lend an infant’s 
money on a private security, must in all cases be 
responsible in case of the failure of the security. 
Holmes Y. Jjrmg,2 Cox, 1. 

Promissory STote,] — One trustee suffering the 
other to have trust money under a note of hand, 
held liable. Keble v. Thompson, 3 Bro. 0. C. 112. 

Testator bequeathed 5001. to his executors, 
upon trust that they should layout and invest 
the same in the public funds, or in such other 
securit}'' or in such other manner as to them 
should seem expedient, at interest, and applj’ 
the produce to a charitable purpose. One of the 
executors, who took the entire management of 
the estate, paid the debts, and most of the 
legacies of the testator, but neither specifically 
appropriated nor invested 500L for the charity. 
He paid interest, however, on 5001. to the 
charity ; at the same time receiving interest on 
the promissory note of a debtor to the estate, 
who was in good credit, but whose debt was the 
only fund available for paj^ment of the legacy. 
The executor afterwards died. On the admis- 
sion, by his representatives, that he had, in his 
lifetime, assented to the pajrment of the legacy 
to himself as trustee : — Held, that his estate was 
severally answerable as for a breach of trust. 
AtL-Oen. v. Higham, 2 Y. &; C. 0. C, 634. 

lodging Money in Banker’s Hands.]— A 
trustee who lodges money in a banker’s hands 
merely on personal security, at the same time 
that he takes a bond for his own moneiq is 
guilty of gross negligence, and liable on the 
failure of the banker; and it is no excuse that 
he could not get a good mortgage security. 
A71071., Lofft, 492. 

Beposit Note.] — Semble, there is no impro- 
priety in the temporary investment by trustees 
of trust money on a deposit note. ^^lIkhls v. 
Hogg, 31 L. J., Ch. 41 ; 8 Jur. (n.s.) 25 ; 5 L. T. 
467 ; 10 W. E. 47— L. C. 

Trade Premises and Personal Security — Power 
to Bend on ‘ Personal ” Security — Immunity 
Olams©-— Baw Agent Acting for both Parties.] — 
Trustees sold a tenement, the proj.erty of the 
trust, to one of seven beneficiaries under the 
trust deed, 'the price according to the terms of 
the contract being payable in May, 187L In 
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NoTembe?, 1874, the purchaser being unable to 
pay 12.0002. of the price, was allowed to retain 
it on loan. As security for the loan he conveyed 
to the trustees three houses, includiug his pur- 
chase from the trust, upon each of which there 
were prior incumbrances, to an amount exceed- 
ing two-thirds of the estimated value as stated 
by the borrower. Besides these securities the 
trustees held the personal obligation of the 
borrower and his father-in-law^, both of whom 
were engaged in trade. Some of the other bene- 
ficiaries remonstrated in 1874, and again in 18S0 ; 
but the money was allowed to remain on these 
securities until 18S4, when the borrower and 
his father-in-law became bankrupt, and about 
10,0002. was lost to the trust. The trust deed 
contained (1), a clause empowering the trustees 
to lend out the proceeds and other funds of the 
trust on “ such securities heritable or personal” 
as they might think proper ; and (2), an immu- 
nity clause declaring that the trustees should 
not be liable for “ omissions, errors, or neglect of 
management.” The same law agent acted for 
the trustees and the borrower : — >Held, that the 
trustees had not acted wnth perfect impartiality 
between the beneficiaries, nor had they brought 
to the management the same care and diligence 
wdiich a man of ordinary prudence would have 
exercised in his own concerns, that in these cir- 
cnmstances neither the iminimity clause nor the 
authority to lend on personal security were 
sufficient to protect them, and that they "were 
personally liable to make good the deficiencj" in 
, the trust funds. JCnox v, Maekl?i7t09i^ 13 App. 
Oas. 753 — H. L. (Sc.) 

Trading Eirni — Change in Firm.] — Though 
the settlor should authorise the trustees to con- 
tinue the trust funds upon the personal security 
of a trading firm, in which he had invested 
them, yet the trustees are guilty of a breach of 
trust, if, upon a change taking place in the firm, 
they permit the funds to remain upon the per- 
sonal security of the ne\v firm. Cuvunhis v, 
Ci(m7H'hts, 3 Jo. & Lat. G4 ; G Ir. Eq. K, 723. 

Measure of Liability.] — 'Where trustees may 
invest in stock or on reaf security, and they lend 
on personal security, they .shall be answerable 
for the principal money only, and not for the 
value of the stuck which might have been pur- 
chased. Mar7<h v. Ilunier^ 6 Madd. 2t)5. 

b. Exchequer Bills, 

Crovernmeixt Security or Securities.]-- The 
words “government security or securities ” : — 
Held, not to apply to exchequer bills. Chaplin^ 
& parte^ 3 Y. & C. 307 ; S Jur. 750. 

Ooveriiment or Eeal Security.] — Where the 
trustee was authorised to invest the fund in 
government or real security : — ^Held, that pend- 
ing a treaty for a mortgage he was justified in 
investing in exeliequer bills, but that having left 
them in a brokeris hands, who ntisapplied them, 
he was personally liable for the value of the 
' Mite at the time of the loss, and not for the 
•V ‘ .which the money woifid have purchased. 

1 V, i/rlM, 6 Beav. 2SU ; 12 L* J., Oh. 
Y- 'SP/iljAfraed, W L. t, Oh, m ; 10 Jur, 105. 

the Centyol of the 0ourt««-Money | 
f.-'t tChte. ,Fr|wle AotJ-— Money 

-I]:" paid into 's&uHs und® a private met, and invested i 


in exchequer bills, is “ cash under tlie control of 
the court,” within the meaning of the Act 23 & 
24 Vict.jC. 38, and the general order of February 
1, 18G1, and may be invested in any of the 
securities sanctioned by the court, although such 
private act directs the investment ro be ini 
exchequer bills. JacJisoii v. Tyas, 52 L, J., Gh. 
830. 

Prohibitive or Eestrictive Words in 

Settlement.] — Trustees of settlements coming 
within the operation of Lord !8t. Leonards’ Act, 
18G0 (23 24 Viet., c. 38), may invest the trust 

funds in ana’ securities in which cash under tfie 
control of the court may be invested, notwith- 
standing prohibitive or restrictive words in the 
instrument creating the trust. Wedth'rhurrt^ 
In. re, 47 L. J., Ch. 743 ; 9 Ch. D. 112 : 38 L, T. 
904; 27 VV. ll, 58. 

Stock in the Funds belonging to a 

Charity Incorporated by Act.] — !8toek in the 
funds belonging to a charity incorporated by act 
of parliament, and having power to invest in the 
public funds, may, under 23 tV: 24 Viet. c. 38, 
s. 11, be sold out for the purpose of re-investment 
on any of the stocks, funds, and securities on 
which cash under the control of the court may 
be invested. Clergy Orphan Corporation, In re,, 
L. R. 18 Eq. 280 ;‘30 L. T. 809 ; 22 W. E. 7<S9. 

Such funds may also be sold out and re- 
invested on metropolitan consolidated stock 
under the Metropolitan Board of Works Loans 
Act, 1871, s. 18. Ih. 

c. Foreign Bonds or Securities. 

Shares in Foreign Adventure Bequeathed to 
Trustees.] — If shares in a foreign ativeriture are 
bequeathed to trustees, the court, unless asked 
to change the investment, will make no order as 
to the cuntinuance of the shares as an invest- 
ment. Mater v. Jlaekinlei/, 31 L. J., Gh. 389 ; 6 
Jur. (X.S.) 299 ; 5 L. T. 783 ; 10 W.'lL 241. 

Victoria, Russian and Brazilian Bonds,] — 
Under a direciJon in a will that** all my personal 
property investcil in guvernment or other 
seeuriiies, in bonds or shares of whatever Juiture 
or kind, be held in the same or the like invest- 
ments by and in the names of my trustees,” 
Victoria, Russian, aiul Brazilian government 
bonds, which pass by delivery ami were lodged 
for safety with a bank, and also railway stocks,, 
are investments within the meaning of the will, 
Armmid v. Orindead, 21 \V. XL 155, 

Securities of a Foreign Country— Bonds of a 
French Railway Co.] — Giider a settlement tim 
trustees were empowered to invest the rru.'.t; 
funds in the “ boinls, debentures, or other 
securities, or the stocks or fumis of any <’.olony or 
foreign country,” X'he quest ion anne whet in t 
they could properly invest in the bomteofa Friuieh 
railway company, the payment of the capital on 
which within fifty years was secured by a sink- 
ing fund gtiaranteed, together with Interest in the 
meantime, by tiie imperial government -Held, 
that these bonds were not. “ securities of a foreign 
country ” within the nieanhig of -the trutt for 
investment. Langday^ Tmiti., 1a 

re, L. XL 10 Etp 39, 

**A3iy Funds or Securities whatwaw 
Rui 0 isn Railway and Egyptian BoEdi*]--A 
tor by will gave all lite residue to trtaatees apba 
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trust to invest in the parliamentary stocks or 
funds, or upon real securities ; and the will con- 
tainecl a proviso that, as often as the trustees 
should think it expedient so to do, they might 
sell out, transfer, or otherwise vary any of the 
trust moncjvS, funds, and securities, and invest 
the same in or on any other funds or securities 
whatsoever : — Held, that the sale of new 3k per 
cent, annuities and the investment of the pro- 
ceeds in Russian railway and Egyptian bonds 
■uvas authorised, and not a breach of trust. Lewis 
Xohhs, 47 L. J., Ch. 662 ; 8 Ch. I). 591 ; 26 
W. R. 631. And see Lroicn, In re, Brown v. 
Broioti, 54 L. J., Gin 1134 ; 29 Ch. H. 8S9 ; 52 
L. T. 853 ; 33 W.R. 692. 

Crreek Bonds.] — Testator directed all his 

property, except reacly moiiej'- or moneys in the 
• fands, to be converted into money, and the clear 
moneys arising from such conversion to be in- 
vested, in the names of the executors, in three 
per cent, consols, or other government securities 
in England : — Held, that “ Greek bonds,” though 
guaranteed by this country, were not compre- 
hended in the word “ funds,” and that they were 
a proper subject of conversion under the terms 
of the will. Burnie v. Getting, 2 Coll. 0. C. 
324 ; 9 Jur. 937. 

Bills and other Private Securities in Ireland.] 
— "iVliere a sum of 4,000k was vested in 
trustees upon certain trusts, with a power to in- 
vest it in land or in government securities in 
England, but they invested it in bills and 
othe private securities in Ireland, whereby a 
sum of 1,200Z. remained unaccounted for by 
them : — Held, that although, from the nature of 
the trusts, none of the cestuis que trust had a 
present right to any part of the principal fund, 
yet that the sum unaccounted for was a debt due 
in equity, and demaudable from the defendant 
as a defaulting trustee. Waller v. Boirler, Sau. 
^ Sc. 274. 

Direction to Appropriate Estate for Annuity 
— Personal Estate Invested in Foreign Funds.] 
— Where the testator directed his executors 
to set apart so much of his estate as would 
produce a certain annuity, and pay the interest 
to his widow for her life or widowhood, and 
that she should receive any surplus and bear 
any deficiency that might arise in the annual 
produce of the fund so set apart, and the prin- 
cipal afterwards to fall into his residuary estate, 
the conversion and investment were to be in the 
absolute discretion of the executors. At the 
time of his death the personal estate was invested 
in foreign funds ; the court refused to direct any 
■appropriation of the latter funds, but that the 
annuity should be raised by the purchase of con- 
sols, after a reference to ascertain which should 
be applied to that purpose ; regard being had 
to the interests of other parties under the will. 
Prendergast v. LushingtO'ji, 5 Hare, 171. On 
appeal, i6 L. J., Oh. 125, 

—Power to invest in the Trustees’ Hames — 
Securities to Bearer — Power to Postpone Con- 
version — Discretion — Haj ority.] — R., by will, 
gave bis residuary estate to trustees upon trust 
to convert and to invest in their names 
upon the public stocks, funds, or securities of 
■Great Britain or of any foreign or colonial 
government, and he gave them power to post- 
pone for such time as should seem expedient 
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the sale, conversion, or getting in of any }>art of 
the trust estate. The testator's estate consisted 
chiefiy of foreign stocks and bonds, some of 
which were payable to bearer. The trustees 
retained these securities for some years, then 
one trustee wished to realise ; -the other three 
thought it best to further postpone the sale :• — 
Held, on a summons taken out by the trustee 
who wished to realise, that under the power to 
invest in their names the trustees had not power 
to purchase foreign government bonds payable 
to bearer ; that they had power to postpone the 
sale of such bonds possessed by the testator at 
his death, but that this power to postpone could 
only be exercised by the trustees unanimously, 
and if one trustee objected the bonds or other 
unauthorised securities must be converted. 
Bot/i, 1% re, Goldberger v. Roth, 74 L. T. 50. 

d. Shares of Public Companies. 

Shares Registered inlTame of a Single Person.] 
— An investment in the shares or stock of a 
public company, which provides that the shares 
shall be registered in the name of a single person, 
is not a proper investment of trust funds, 
Comterdine v. Consterdine, Beav. 330; 31 
L. J., Ch. 807 ; 8 Jur. (N.S.) 906 ; 7 L. T. 122 ; 
iOW. E. 727. 

Shares which, by the rules of a company, 
could only be held in the name of a single 
person, w^ere bequeathed specifically to three 
trustees for A. for life, with remainder over: — 
Held, that they might lawfully be held in the 
name of a single trustee, Ib. 

A power to trustees to invest in stock or 
shares of a public company, authorises the pur- 
chase of shares or stock in an incorporated com- 
pany bearing a fixed rate of interest, lb. 

Shares subject to Paramount Lien of Com- 
pany for Moneys Owing.] — Semble, trustees 
having power to invest in the shares of trading 
companies ought not to invest in the shares of 
any company whose articles of association 
provide that the company .should have a para- 
mount lien and charge upon all the shares of any 
shareholder for all moneys owing to the company 
from him, alone or jointly with any other person, 
and that when a share is held by more persons than 
one, the company should have a lien and charge 
thereon in respect of all moneys so owing to 
them from ail or any of the holders thereof, alone 
or Jointly with any other persons. N&w London 
4’’ Brazilian Banh v. Brocldebanh, 31 L. J,, Oh, 
711; 21 Oh. D. 302. 

Shares in Railway Company.] — A will 
authorised investments in “shares of any es- 
tablished railway in full operation ” : — Held, 
that investments in shares in railways within 
the United Kingdom, established by act of 
parliament, were authorised, JEdimrdsv, Thoni'p^ 
son., 38 L. J., Ch. 65. 

Preference Railway Shares.] — A. power 

to invest trust funds “ upon the security of the 
funds of any company incorporated by act of 
parliament,” does not warrant their investment 
in preference railway shares. Harris v. Harris, 
29 Beav, 137 ; 7 to. (^.S.) 955 ; 9 W. E. 444. 

Railway or other Public Companies”— 
Things ejusdem generis.] — ^A testator directed 
his trustees to invest the residue of his estate 
(inter alia) “upon the debentures or securities 
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of aBj railway or other public company cari'y- 
ing on business in any part of the United King- 
cloin.” The trustees proposed to invest in the 
securities of certain companies incorporated 
under the companies acts :~r- Held, that the 
companies having been incorporated by public 
statute, the instruments forming their constitu- 
tion being accessible to the public, and tlieii 
shares being transferable to the public, they were 
public companies within the investment clause ; 
and that the reference to the railway companies 
in the same clause did not restrict the meaning 
of the words “public companies.” Sharp., 
Mlehett v. Sharps 60 L. J., Oh. 38 ; 45 Oh. D. 
286 ; 62 L. T. 777— C. A. 

Company Incorporated by Act of Parliament- 
Koyal Charter.]— A trustee empowered by will 
to invest in the shares of any company incor- 
porated by act of parliament invested m the 
shares of “The London Assurance,” a company 
created by royal charter granted in pursuance of 
an act of parliament, with rights and piiiileges 
ivhich the crown could not have conceded apart 
from the act Held, that the company was a 
company incorporated by act of parliament 
within the meaning of the power. liiivd v. 
.Bayto7i^ GO L. J., Ch, 383 ; [1891] 1 Ch. 501 ; 04 
L. T. 482- C. A. 

Companies Act, 1862.] — A power for 

trustees to invest in the securities of any “ com- 
pany incorporated by act of parliament ” does not 
authorise them to invest in the securities of a 
company incorporated by registration under the 
Comijanies Act, 1862. Smith, In re, Dcmdmnx, 
Murtle, 65 L. J., Ch. 761 ; [1S96] 2 Ch. 590 ; 74 
L. T. 810 ; 45 W. E. 29. 

Such Securities as the Trustees shall “ think 
fit.”]— A power to trustees to invest in such 
securities as they “think lit” means rs they 
“honestly think "lit.” Smith, In re, Smith v. 
Thompson, 65 L. J., Ch. 159 ; [1806] 1 Ch, 71 ; 
73 L. T. 604 ; 44 W. E. 270. 

Debentures to Bearer — Limited Company 

—Secret Commission— Liability to Account.]— 
Two trustees, A. and B., having power to invest 
in such securities as they thought fit, invested 
3.000/. in debentures to bearer, issued by a 
limited company in the form of a floating 
security. A, received a commission of^ 300/. for 
procuring the trustees’ application for^ these 
debentures. B., who was also tenant for life 
under the will, concurred in making the invest- 
ment, but knew nothing of the commission paid 
to A.:— Held, that A. was liable for a breach of 
trust in making the investment, but that B. was 
not liable. Held also, that in addition to 
making good any loss arising on the investment, 
A. must account to the trust for the 300/. com- 
mission. Ih 

Bank Shares— foreign and Colonial Bonds.] 

A testator directed that his trustees should 

invest the moneys coming to their hands in 
respect of his estate in their names, or under 
. control, in such mode or modes of invest- 
-they,, ^in,: theirmneontr^^^ 

" ""i think fit* Before the commencement of 
administer the t^tator% ^tafce, the 
‘ Mim". invested 

of. 

ol a 


on which there was a further liability. The 
chief clerk, in taking the accounts of ^ the 
testator’s estate, disallowed the trustc-'(3s tlicsum^ 
which they had expended in the }jarchase of 
these bonds and shares. The shares in the bank 
had been previously sold at a proiit Held, that 
though the investments in question ought Tiot to 
be retained by the trustees, vet as they bad acted 
bona fide, and no loss hatl resulted to the trust 
estate, they ought not to be disallowed the sums 
which they had iai<l out in making the invest- 
ments. Jh'oum, In re. Brown, v. Brown, 54 L. .L, 
Ch. 1134; 29 Ch. JJ. 889; 52 L. T. 8..>3 ; h.> 
W. E. 692. 

Altered Conditions. ] — Where f uily [laid-up 

shares in a banking company were bci-paeatiied to 
trustees, with power to retain the invesimeut, 
and the shares after the testator's death were 
altered in amount and became liable to calls 
Held that by reason of the changes that had 
taken place, the shares were no longer in the 
same state of in vestment as at the testators 
death, but were iii a state of investment unau- 
thorised by the will, and that the trustees muyt 
convert them. Ilorris, In re, Buchnill v. JIorritS\ 
54 L. J., Ch. 388 ; 52 L. T. 462 ; 33 W. E. 445. 

Shares not “ Securities.”]— A direction io 

executors to invest in such securities as they may 
think proper, does not tvarrant the purchase of 
shares in a limited banking company. Ka vtuaajh. 
In re, Jlnrpht/ v. Boyle, 27 L. K. Ir. 4t)5. 

Kew Shares in Eespect of Old Shares.]— 

Certain old shares in a bank being in the name 
I of one of two trustees, he received a circular 
j asking him whether he would take new shares in 
‘ respect of such old shares. The cestui quo trust 
(a married woman, tenant for life without power 
of anticipation) urged him to take them, an<lshe 
herself sent to the bank the form filled up by him. 
In the suit a call as to the old shares was diretaed 
to be paid out of the estate, but as to a call on the ; 
new shares : — Held, that he could not be indemni- 
fied. Sheril v. Bntler, 12 Jur, (N.s.) 329 ; 14 
L. T. 510 ; 14 W. E. 629. 

Unlimited Banking Company.]— A tes- 
tator had, at the time of his deatii, one lunuired 
shares in a bank with unlimited liabfilittn By his 
will be directed his tiaistets and executors to<*oin 
vert his personal estate at tiiei r s* fie di>cret i» ui. a ly I 
at such time or times as they siiouhi think til, 
and to invest the proceeds in shares in any pulfiic 
company incorporated by act of parliament and 
paying a dividend. The shares, which weio 
very profitable, were retained by the sole trustee, 
who, subsequently, accepted iwcnty-tive addi- 
tional new shares allottcal in re‘-pt'*ct of tin old 
ones. The trustee then retired, and apiMunied 
two new trustees. Cllimately the bunk slopped, 
pavunent : — Hel<l, that the origiiiitl trusiee laid 
nor committed a lmnn*h of trust in retainingr the 
old shares, but had done so in accepting ihe new 
ones, anti was liable to indemnify the testators- 
estate for losses iiuairnsi thereby. .Edwards f* 
Mimnnds, 34 L-. Th 522. 

A testator, by will dateil in August, 1862, 
queathed bis shares in a public eomimny ftiitl ill# 
rest of bis estate, to his truHtees upon trmt to ^ 
convert, ** immediately after Ids iloceasi^ or id won 
thereafter as tlioy miglit see fit to closoJ* Fait of 
the estate consistal of tbliiy-slx. shares te m nn*- •; 
limits t bSfh^klng . compaaj# ,Afe Ws 'thu ; 

^shares were at a pmwmmf and : 
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and safe investment. Soon after his death the 
bank issued nevv shares, oii’ering them to the 
original sliareliolders at par. Nine were offered 
to the trrstees iji respect of the testators shares, 
and being at a premiarn were purchased by them, 
though the trust for investment did not authorise 
investment in shares. The old and new shares 
were iicld together by the trustees until July, 
186:5, Vv'hen the bank broke : — Held, that the 
trustees should not have purchased the new 
shares, and should have sold the old shares in 
reasonable time after the testator’s death ; that 
reasonable time, in such case, if no cause is shown 
for delay, is a year after the testator’s death ; and 
that the trustees must replace, not only the 
amount of the calls made upon ail the forty-six 
shares and the purchase money of the shares pur- 
chased, but also the loss to the testator’s estate in 
respect of the shares having become valueless, 
Sanltho7'pe v. Tipper, 41 L. j., Ch. 266 ; L. E. 13 
Eq. 232 ; 26 L. T. 119 ; 20 W. E. 276. 

e. South Sea Stock. 

Lottery Orders.] — A goldsmith, without any 
orders from the proprietors, subscribed lottery 
orders into the South Sea Company ; he was 
held indemnified by the act C Geo. 1, c. 4, s. 23, 
empowering all trustees, guardians, executors, &c., 
to make such subscriptions, and it would have 
been the same if the cestui que trust had for- 
bidden him to subscribe. Tnmcliard v. Watiley^ 
2 P. Wms. 165 ; 2 Eq. Cas. Abr. 724, pi. 2. And 
in the next term, in Weaver v. Fowler (2 P. Wms. 
170), Ld, Macclesfield made the same resolution. 

Laying out trust money in South Sea stock 
where it subjects the trust to a loss, is not a good 
security, for the directors may trade away the 
whole stock w'hilst they keep within the terms of 
the charter ; South Sea annuities and bank an- 
nuities only, are proper and good security ; for 
it is not in the power of the directors to bring any 
loss upon them. Trafford v. Boehm^ 3 Atk. 444. 

A., who is trustee for B. of 1,000/. South Sea 
stock, at the desire of B. borrows 4,0007. on this 
stock of the company, and B. receives the money ; 

A, paj^s the 10 per cent, (under the 7 Geo. 1, 
sess. 2, s. 7) to be discharged of the loan. ; though 

B. forbade the payment, yet he is liable. Badsh 
V. Ilyham-^ 2 P, Wms, 453 ; 2 Eq. Gas. Abr. 741, 
pl8.' 

viii. Foii-Lii'estment hy Trustees in Specified 
Securities. 

Legacy to he laid out in Stock.] — Where a 
person, executor and trustee of a legacy to be 
laid out in stock, has fully administered the estate 
and assented to the legacy, and retains the legacy 
in his bands not as assets but as trustee, he is 
liable for a breach of trust, and was ordered to 
purcliase stock at the price of the time when he 
was first able to invest it. Byrchall v. Brad- 
ford, 6 Madd. 235 ; 23 E. E. 204. 

Bireetion in Will to Invest in Consols and 
Accumulate.] — ^A trustee, who was directed by 
the will of the testator to invest the residue in 
consols, and to accumulate the dividends, in» 
vested it on mortgage of real estate ; he was held 
liable to make good the amount of stock which 
would have been purchased in consols, together 
with the amount of accumulation which would 
have been produced by a proper investment of 
the dividends of such stock Bride v, Fcaks. $ 
■Beav. 480 ; 9 L. J,, Ch, 284 j 4 Jur. 218.' ■: ■ 
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Omission to Invest Money to Satisfy Annuity 
— Else in Stock.] — A trustee, b}' omitting to 
invest a sum of money satficient to pay an 
annuity of 100/. a year to a party for life, is 
liable, when the parties in remainder become 
entitled to the fund, to make good any rise in 
the stock, assuming it had been purchased ; and 
although the principal sum directed to be invested 
was paid, and a release obtained, still it was set 
aside, and the difference in value was directed 
to be paid to the cestuis que trust, who were 
I illiterate and ignorant of their rights. Asp! and 
V. Watte, 20 Beav. 474 ; 25 L. J., Ch. 53 ; 3 W. ib 
526. 

- — - Inquiry as Sum to be Invested,] — A 
testator directed his trustees to investa sufiicieiit 
sum on government or real securities or railway 
j stock to produce an annuity of 100/. a year, aiul 
after the death of the annuitant to call in and 
divide the principal among his brothers then 
living, or the children of such as should be then 
dead. The testator left three brothers ; and the 
trustees (of whom the annuitantwas one) pro- 
vided for the annuity in part by appropriating a 
railway debenture for 1,500/., which bore inte- 
rest at first at 5/. per cent., and afterwards at 4/. 
per cent., and in part by interest paid by one of 
the brothers upon a loan to him of moneys of the 
testator. A child of another brother w'ho was 
dead, having filed a bill, during the annuitant’s 
life, against the surviving trustees, to have a 
sufficient fund properly invested : — Held, that he 
was entitled to an inquiry as to what sum 
should have been invested at the end of a year 
from the testator’s death to meet the annuity^ 
and to a declaration that the trustees were liable 
to make good the sum so ascertained. Sta'rliey v. 

24 W. E. 37. 

Falling oif in Value of Stock.] — Where there 
is a falling off of stock, without the neglect of 
trustee, he is not liable to make good the 
deficiency, but is answerable only so far as the 
value, especially where it wus specific stock. 
Jaelison r. Jackson, 1 Atk. 513. 

Option of Cestui que Trust — ^Eate of Interest,] 
-—Where a testator directs his trustees to invest 
trust moneys in parliameiitary stocks or funds,, 
or on real securities, and they omit so to invest 
it, the cestuis que trust have not the option of 
charging them with the moneys which could 
have been produced if the moneys had been 
invested in the funds, but are cmly entitled to 
have the trust moneys replaced, with interest at 
4 per cent, liohlmon y. B-ohinsoti, I l)e 14. M. & 
a. 247 ; 21 L. J., Ch. Ill ; 16 Jur. 255. 

The testator directed his trustees to invest the 
residue of his personal estate in government or 
real secuiities. Borne of the cestuis que trust: 
and one of the trustees permitted the trust 
moneys to remain in the hands of the other 
trustee at interest : — Held, that, innsmaclj us no- 
investment was made, the trustees u'cre eh, urge* 
able with the whole amount of the trust funds- 
possessed by them, with interest ; but were nc)t 
answerable for the amount of consols, or any 
other particular security, in ■which they inigldv 
according to the directions of the -will, have 
invested the trust moneys. Shepherd v. JfonJs, 

4. Hare, L.. J., Oh, 366 9 Jur. 506. 

A trustee imving. under a settloment, a power 
of sale, with a trust for interim investment in 
the funds or on real security. enti<*urrt;d in a 
sale, and permitted the tonaiit for life to receive 
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the purchase money, which W’as not invested 
according to the trust : — Held, that the cestui 
que trust has not the option of requiring the 
trustee to replace the purchase money with 
interest, or to buy such a sum of stock as the 
proceeds of the sale would have purchased if 
invested at the time. Sees v, 1 He G-. 

& Sm. 314. 

Improper Exercise hy Trustee of Option 

to Invest on Mortgage or Government Security.] 
— "Where a trustee neglects to invest on real or 
government securities according to the trust, 
the cestui que trust has the right of selecting 
whether the trustee shall he answerable for the 
money or for the stock. A trustee, having the 
option of investing on mortgage or government 
security, improperly took an insufficient mort- 
gage security. Being held answerable, the court 
decided that, having exercised his discretion, 
though improperly, he was answerable for the 
money lost, and not for the stock it might have 
produced. Ames v. ParJihison, 7 Beav. 370. 

Investment of Sale Moneys on Personal 

Security.] — Husband and wife had a power to 
sell real estates, with the consent of the trustees ; 
the moneys were, with all convenient speed, to 
be laid out in the purchase of other lands ; aiid, 
until a convenient purchase could be effected, it 
was made lawful for the trustees, wdth the consent 
of the husband and wife, to invest the money in 
government or real securities. A sale took place 
in 1811, and in 1816 the produce was lent by 
the trustees on personal security Held, that 
the trustees were liable for the stock which the 
money would have produced in 1816. Held, 
also, that the trustees ought not to have consented 
to a sale without first providing ^ the means of 
investing the purchase money. JVattsv. Gh'dle- 
6 Beav. 188 ; 12 L. J.,Ch. 363 ; 7 Jur, 501. 

Trust Money Invested by Tenant for Life 

Contrary to Trusts.]— Trustees, authorised to 
lay out trust money in the public funds or on 
mortgage, invested it on a mortgage. The mort- 
gagewas paid off, and the amount was received 
by the tenant for life, who, contrary to the 
trusts, invested it in real estate: — Held, that 
the cestuis que trust had the option of charging 
the tenant for life, either wfith the sum sterling 
received, or with the amount of 3 per cents, 
which might have been purchased therewith at 
the time the breach of trust w'as committed. 
Ouseley V. Anstputher, 10 Beav. 456. 

Option of Trustee.] — A trustee, with 

power to invest in consols or on real security, 
who makes an improper investment, has the 
-option of replacing either the actual sum mis- 
.app]ie<l with interest at U, per cent, per annum, 
or the sum which would have been produced by 
an investment in consols, llohiimm v. Mohlti- 
son^ supra, followed. Mrown v. Gellatly (L. E. 

2 Gh. 751) distinguished ; FisJier y* GUpin^ 38 
1m J., Oh. 230. 

Heglect to Convert — ^Interest Allowed to Tenant 

' te Life*] — A testator gave. the residue of his per- 
gonal estate to trustees, directing them to convert 
' it inoney, and invest the proceeds in 'govern- 

‘ real-securities, of which they ware to stand 

, poss^ed^ upon trust lor A. during her life, and, 

' B* ...The trustees permitted a 

'-piichi’thAtestetor M m Indian loan, 


several years on that security, during which 
time they paid to A. the interest at 10 per cent, 
which it yielded annually ; and, the loan being 
afterwards paid off, they invested, the money in 
the 3 per cents, at a time w’-heii the funds were 
so low, that the amount of stock purchased was 
considerably greater than if the conversion had 
taken place "at the end of a year from the 
testator’s death : — Held, that the" tenant foi- life 
was not entitled to the actual interest, which the 
money yielded, while it remained in the Indian, 
security, bat only to the dividends of so much 
3 per cent, stock *as would have been purciuise^l 
with it at the end of a year from the testator's 
death. Dimes y. Soott, 4 Iluss. 105 ; 28 E. E. 46 
— L. 0. ' 

Held, also, that the trustees ought to be charged 
with the whole of the stock actually purchased, 
and all sums actually received in respect of the 
In lian rate of interest : and that they ought 
to be ailoi^'ed in their discharge, as payments to 
the tenant for life, not the sums which they had 
in fact paid her, but only a sum equal to what 
she would have received for dividends, if the 
money had been transferred from the Indian 
security and invested in the 3 per cent, stock at 
the end of a year from the testators death. Ih, 

ix. Improj^er Sale of Stock., 

Option of Cestui que Trust.]— Trustee, mis- 
taking his power, sold stock without authority ; 
decreed to replace it immediately : if at a less 
price, to invest the surplus in the same stock to the 
same uses. Poiclett QDurl') v. Herheet, 1 Ves. 297, 

Trustee of stock sells it ; the cestui que trust 
has an option to have the stock or the produce, 
with interest. Forcest v. FhoL% 4 Yes. 497 ; 4 
E. K. 269. S. I-*., Haerison v. IIapriso}i, 2 Atk. 12i . 
And see Dostoek v. Blahency, infra. 

Executor and trustee having been guilty of a 
breach of trust, by selling out stock and dealing 
improperly with the mone}’, the cestui que trust 
have an option to have the stock replaced, or 
the money produced by the sides, with interest 
at 5 per cent, or more, if more has been made by 
it, and the costs occasioned by his raiscundiicfc. 
Pococli V. Meddington-i 5 "Yes. 749. 

Trustee selling out stock, which was the trust 
fund, without corrupt motive, decreed to replace 
the stock with costs of so much of the suit as 
wns occasioned by his act : but no option given 
to the cestui que trust to have the money pro- 
duced by the sale invested, as there would if the 
trustee made, anything, or sought to make any- 
thing, by the sale. O' Drum v, O'Drletu I MAI 
533. 

Bankrupt Trustee Selling.] — Wiiere 

bankrupt trustee has sold oat stock, tlie cesiui 
que trust may either prove for the price or for 
the value at the time of the bank ru ) )i cy , Go 
Ex 2}a7'tc^ Iceson^ In re, 1 Mont-. I). A I.K 497. 

Trustee Selling Stock and Investing on 
Improper Mortgage Bequest of Married 
Woman.]— Where a trustee, at the request of the 
cestui que trust, a married 'woman, and tenant 
for life of the fund for her separate uso, solil 
out the trust fund, and invested It on an inuitoper 
security : — Held, in a suit by such tenant for life 
against the trustee to iiave tlie trust fund, 
replaced in a proper state of mvestmenfe, that no 
costs ought to be given, as Ixjtween tlie pkiatiff 
and the defendant, on cither side ; - held, also, 
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were to bo paid bv the plaintiff. Mu /it v. Leith, 
15 Beav. 52-1- ; L. J., Oil. 719 ; 16 Jar. d302. 

Where a trustee, at the iiistanee of a cestui 
que trust, a uiarried woman, sold out stock, and 
placed the trust fund in an improper state of 
inYestment : lie was charged only with the 
amount of the dividends which would have ac- 
crued due on the trust fund had it remained in 
its original investment. Ih. 

Where the trusts are to invest in any of the 
public stocks or funds, or on real securities, rail- 
way debentures, though real securities, are not 
real securities within the terms of the trust. Ih, 

Stock to he Eeplaced.] — Where trustees, 
having power to invest on government or real 
security, and vary such investment from time 
to time, sold out stock for the purpose of invest- 
ing the produce of the stock in a mortgage, 
which they were not justified in taking, it was 
held, that the court could not treat the sale 
of the stock as lawful, and the investment as 
unlawful, so as to satisfy the trust by replacing 
the money : but that the whole must he treated 
as one unjustifiable transaction, and that the 
trustees must replace the stock. Ph}Uip.son v. 
Graft If, 2 Hall tV: T\v. 159. Afiirming 7 blare. 
516; '13 Jur. 318. 

Misapplication of Exchequer Bills by Broker.] 
— A trustee pr..)})erly invested trust money in 
exchecpier bills, but he kept them in the hands 
of a broker ; upon a mi'^application of them by 
the broker : — Held, that the trustee was person- 
ally liable for the value of the exchequer bills at 
the time of the loss, and not for the stock the 
money would have purchased. ^Mathew v. B/'ise, 
6 Beav. 239 ; 12 L. J., Oh. 263. Affirmed, 15 
L. J., Ch. 39 ; 10 Jur. 105. 

Stock Sold Out just before Dividend was Pay- 
able.] — A trust fund is created Ijy will to he laid 
out in the purchase of lands ; an estate is [)nr- 
chased, and the trust money is laid out in repairs 
and improvements ; this is a inisap})licatiou, and 
shall not bo allowed. Part of the trust money 
was sold out just before a dividend was pay- 
able : no allowance can be made to the tenant 
for life (who would be entitled to the dividend) 
in the [)rice. 'W^hcre a trustee sells out trust 
inoney, the cestui que trust may elect whether 
he will have it i‘cp laced, or he ])aid the produce 
of it. BodoeJiY. Blakeney, 2 Bro. C, C. 658. 

X. Bmiln i/i Court and Inre.st/ne/it 'with Semetion 
of Court. 

See R. 8. C., November, 1888 (substituted for 
lb «. C., 1883, Ord. 22, r. 17). 

Investment in Bank Stock and East India 
Stock.] — Where there was a power to invest 
trust funds in (jovernnient or real securities, the 
court sanctioned an investment in bank stock and 
in East India stock, Buhoj) v. Bishoj), 30 L. J., i 
Ch. 024 ; 4 L. T. 350 : 9 W. E. 549. 

Consols,] — Wliere a petition prayed an i 

investment (ff 3 per cent, consols in bank stock ! 
or East India stock, the court directed the in- i 
vestment to be made in bank stock. Peilhm v. 
Braohlmj, 4 L. T. 731. 

The costs of all parties were ordered to be 
paid out of the capital of the trust fund ; but 
several residuary legatees who had appeared by 

YOXi. XIY. 
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different counsel were allowed only one set of 
costs. Ih. 

A trust fund invested in consols was paid into 
court under the Trustee Relief Act. On the peti- 
tion of the tenant for life to change the invest- 
ment into East India or bank stock, and for 
payment of the dividends to him, a transfer 
into bank stock was, under the circumstaiices, 
ordered ; and, a petition being otherwise neces- 
sary, the costs were directed to be paid out of 
the corpus. Lan(iford\^ Trusts, In re, 2 J. <fe H. 
458; 31 L. J., Ch. 334; 8 Jur. (N.S.) 114 ; 5 
L. T. 579; 10 WC R. 121. 

On the application of a person who had a life 
interest in two funds invested in consols, the 
court, under the provisions of 22 & 23 Viet. c. 35, 
directed such funds to be sold by the accountant- 
general, and to be invested in bank stock. CW/e/i 
V. Waley, Newton v. Waley, 7 Jur. (:v.s.) 937 ; 3 
L. T. 436 ; 9 W. R. 137. 

23 & 24 Viet, c, 38 — Interim Investment 

until suitable Investment in Land.] — A testator 
directed his trustees' to convert his personal 
estate and invest it in the purchase of lands to be 
settled in strict settlement, and in the meantime 
to invest it in the funds and pay the dividends 
to the persons who would have been entitled to 
the rents of the lands if purchased. The testator 
died shortly before the passing of the statute 22 
& 23 Viet. c. 35, possessed of considerable sums 
of bank stock and East India stock : — Held, 
after the passing of tbe stat. 23 tje 24 Viet. c. 38, 
that the trustees were justified in j'ctainiiig the 
above stocks in their present state and investing 
other moneys in like stocks until a suitaWe in- 
vestment in land could he found, and that the 
tenant for life was entitled to tlie whole income 
arising from them subsequent to the passing of 
that statute. But held that for the ixa-iod 
between the death of the testator and the pass- 
ing of the stat. 23 & 24 Viet. c. 38, the tenant 
for life was entitled only to such income as she 
would have received had the stocks been con- 
verted at the testator’s death and invested in 
consols ; the last mentioned statute making s. 82 
of 22 (Sc 23 Viet, c, 35, retrospective for the pur- 
pose of making it apply to instruments coming 
into effect bcfoi'e it was passed, but not so as to 
affect rights accrued before the passing of the 
later act. Ilumc v. liichardson, 4 Do U. ¥. Sz J. 
29 ; 31 L. J., Gh. 713 ; 8 Jur. (N.s.) 68(> ; 6 L. T. 
624 ; 10 W. R. 528. And see Soicceby v. Clayton, 
3 Hare, 430 ; 8 Jur. 597. 

Section 32 of 22 k. 23 Viet c. 35, enabling 
trustees, in certain cases, to invest their trust 
funds in bank stock or East India stock, does lujt 
apply where the trust fund is already inve.sted 
in bank annuities, and the trustee has no power, 
independently of the act, to vary any invest- 
ment. Warde, In re, 2 J, k H. 191. 

^ Sale by Husband of Part of Rever- 

sionary Interest,] — Circumstances under which 
the court will authorise the investment of 
trust funds in East India stock. xV tenant for 
life, having a power to give a life interest to his 
wife, by his marriage settlement appointed 
certain hereditaments to trustees, during his wifu’s 
life, upon trust, if she survived him, to pay her 
an annuity of 5001. out of the rents and proiits, 
during her life, for her jointure, in lieu <4’ dower. 
He afterwards acquired the foe, ami the Iutc- 
ditaments, subject to the jointure, iKong ctm- 
sidered an insufficient security, the husbaml and 
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wife -joined in conveying the same, with other 
hereditaments, to trustees, discharged from the 
an unity, upon trust, to raise, by ^ mortgage, 
sufficient money to purchase an annuity of 500/. 
for the life of the wife, if she survived him, or, 
if the money should not be raised by mortgage 
•within three months, upon trust to sell the 
hereditaments, and invest a sufficient part there- 
of in 3 per cent, consols, or (if insufficient) to 
invest the whole of the moneys in the paiiia- 
mentar j stocks or public funds, or iii government 
or real securities, with power of variation of 
securities, and after the decease of the tenant 
for life, to pay the income to the wife during her 
life in satisfaction of the annuity, and to stand 
possessed of the surplus in trust for the husband. 
The power to raise money by mortgage was not 
exercised, and the trust premises were sold and 
the proceeds invested in consols, but the whole in- 
come was insufficient to pay the annuity. Upon a 
hill filed by the wife after the death of the hus- 
band : — Held, that she was not entitled to have 
the deficiency of the income made good out of the 
corpus of the fund. Mortimer v. Platon, 4 De 
a. J. & y. 166 ; 3 H. H. 338 ; 33 L. J., Cli. 337 ; 
10 Jur. (N.s.) 83 ; 9 L. T. 795 ; 12 W. K. 292. 

Held, also, that the primary object of the trust 
being to secure the annuity, the court might 
properly, in the exercise of its statutory jurisdic- 
tion, direct the conversion of the trust fund into 
East India stock, notwithstanding that the ; 
husband had sold a portion of his reversionary i 
interest. It/. j 

Transfer of Fund in Court belonging | 

to Married Woman,] — It is a matter of dis- 
cretion vested in the court as to whether a i 
trans-fer of a fund in court, belonging to a 
married -woman equitably entitled fi>r life, and , 
which was invested in consols, should be laid out > 
in East India stock, under 23 ct 24 Viet. c. 38. > 
Coclfhwni Y. Pad, 30 L. J., Ch. 575 ; 7 Jur. 
(X.S.) 810 ; 4 L. T. 571 ; 9 W. 11. 725. 

IVliere, however, the fund is not in court, 
trustees making the transfer will be entitled to 
the protection'of the court, if they act bona fide 
and to the best of their discretion. Ih. 


one years of age, who had been married thirty- 
fouryears without ever having had children, a^ked 
that a sum of consols which was settled upon 
herself for life, remainder to her children, re- 
mainder to herself absolutely, might be solcl out 
and invested in East India stock, the court 
directed the change of investment, notwith- 
standing the opposition of the petitioner’s hus- 
band, as the probability of there l)eing any 
children to take under the settleincnt was ex- 
tremely remote. Tldlerw Parrott. 4 N. R. 392 ; 

10 L. T. 686 ; 12 W. 11. 97(5. 

Party very Poor.] — Where a party is 

very poor, the court will not only sanction the 
exchange from consols to bank stock, })ut will 
dispense with any provision in the order dis- 
enablingthe party from receiving three dividends 
in one year. Ingram','^ Trust, Im re. S L. T. 758 ; 

11 W. it. 980. 

Tenant for Life who was Settlor.] — 

An investment of settled trust funds in East 
India or bank stock sanctioned, upon the peti- 
tion and at the cost of the tenant for life, who 
was the settlor. Equitahle Asm( ranee Po, v. 
Fuller. 1 J. & H. 379 ; 30 L. J., Ch. 8-18 : 7 Jur. 
(N.S.) 307 : 4 L. T. 50 ; 9 W. R. 400. 

Administration of Trust Funds in Court — Ho 
Direction for Investment in East India Stock.] — 
In the administration of trust funds in court no 
direction -will be made for the investment in 
East India stock, though the court gave the 
tenants fur life permission to apply in (diambers 
for leave to invest the funds on real security in - 
England. Ungless v. 'Tuff, 30 L. J.. Ch. 784 : 9 
W. ll. 729. 

Position of Stock while Company’s Charter 
was in Force.] — While the 3 4 Will. 4. e. 85, 

for the regulation of the East India Company’s 
charter, was in force, the capital stock of the 
company was not a government or parlia- 
mentary stock or fund.'’ nt>r wa.s it “a -foreign 
stock or fund.” Broicn v, Proicn. 4 K. «x J. 7u|- : 

6 W. K. 613. 


Special Eeason for Change of Invest- 
ment.]— On an application by two unmarried 
women and a inarricd woman and her Irusband 
to have certain sums of moneys, to which they 
were entitled for life under tlicir father’s will, 
transferrcul -froni tlie government new 3 per 
cent, stock to Bank of Irelaml stock, the court 
will not permit such a transfer, except under 
special circumstances, showing either that the 
transfer will be bcneticial to those entitled in 
remainder, or that it is necessaiy in order to 
carry out the primary object of the trust. The 
mere increase of income is not a sufficient ground 
for the transfer. Bo gees' Minors, In re, Ir. Ih 2 
Eq. 255 ; 15 W. E. 827. 

Fund for Ma-inteuanoe — Infants nearly 

of Age.] — The court 'ordered a fund invested iii 
consols, out of which mainten«ance had been 
' ^ ‘ allowed by an order of the court for infants in a 

and which has become diminished, to be - 

last" India stock, the 'Infants" having ■' 

! attained their majority. Muid v. Fiunl, 

' / ; itX 1 110. ' B, Fn Mnri v. Murtl, 11 W. B. 50. 

A', ] '• V # qf.MaMet Woman Fifty- 

0liil4ra%]^‘Wherea.wman, ifty- 


Kew East India Stock.] — The court will iti no 
case authorise trustees to invest tntsi muiny in 
the now East India stock. A>uwuer’.s* JTtate. In 
re, 8 W. R. 272. 

Honey having been paiditiroi'unrt in oliedlence 
to the Standing Onlers, ttpun an intended appli- 
cation to parliament for a lull fur the construc- 
tion of a railway, the parties paying in the 
money applied that the .same might be hivestiHi 
in the New East India 5 per cent. loan, raised 
under tlie powers of the 22 >k. 23 c. 39 : but 
Wood, Y.-C., was of opinion that such invesunent 
would not be East Imlia st<»ck wiriiijs the mean- 
ing of the 22 k 23 Viet. e. 35, s. 32, and tht; full 
court of a]>pcnl concurred, (olne lallg and 
Halstead Jh/, Bill, Jn re. I Po. iu ic J. 53 ; 1 
John, 528 ; 29 L, J.', Ch. 33 ; 5 Jiir. (X.S.) 1129 j ^ 
I P. T. 20, 26 ; 8 H. 18. 

Hitch investraent is not what the court of 
ehdnccry wouhl sanetkm ; but. if a trustee liml 
so invesied imtney, atnl were brmighl before the 
court as for a broach of trust, mu! he pleaded the 
provisions of the 22, k 23 Vlct, c, 35, a. the 
court would be bound to decide in his favour. 
Ik 

Where ispeomi Seewtilie® HireeteA by I3ii 
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Trust.] — By an act of parliament, funds in court 
wore, by way of interim investment, to be laid 
■out in " nav>% victualling, or exchequer bills. 
But under 23 & 24 Viet. c. 38, and the tUcneral 
Orders of Februaiy 1, 18(>L the court allowed 
them to be invested in consols, Birminffliam 
Blur. Coat SrliooL In re, 35 Beav. 345 ; 35 
L. J., Ch. 8.37 : L. R. 1 Eq. 032. 

The court of chancery may order the invest- 
ment in E[ist India stock of a fund paid into 
court under the i)rovisi(ms of a special act ante- 
rior to 23 & 24 Viet, c, 38. although such special 
act directs the investment to be in consols or 
3/. percent, reduced bank annuities. Wilkl/i6‘ir/i‘r 
Bdf/te, In, re, L. 11. 9 Eq. 343. 

An application for an order for investment of 
such a fuud in bank stock or new East India 
stock (in which trustees are authorised to invest 
by 30 & 31 Viet. c. 132) refused. G. X. Jly,, Bar 
Xmrte, L. R. 0 Eq. 274. 

Loans on Beal Securities in Ireland.] — Section 
3 of 4 5 Will. 4, c. 29, enacts that in certain 

cases loans on real securities in Ireland shall be 
made under the directions of the court of 
chancery or exchequer in England to be ol)taiiied 
in any cause upon petition in a summary way ; 

■ — Held, that the concluding part of the section 
must be read thus: “in any cause, or upon 
petition in a summary way ” ; and that the pro- 
posed securities must be approvetl of by the 
master. Freneh, Br parte, 7 Sim. 510. 

An application made under the 4 A 5 Will. 4, 
c. 29, to invest trust funds on Irish security, 
refused, for though for the benefit of the tenant 
for life, as increasing his income, it was other- 
wise as to those in remainder, as aft’ording a less 
secure investment. Stuart v. $Stuart, 3 Beav. 
430 ; 10 L. J., Ch. 148 ; 5 Jar. 3. 

LynclTs Act (4 A 5 Will. 4, c. 29) only relieves 
a trustee from iiabilit}" in respect of an invest- 
ment in Ireland instead of England, and there- 
fore where, upon petition under the act, the 
court sanctioned an investment which was made 
without proper evidence of value, and without 
the consent of the necessary parties, and there 
was a loss, the trustees were held liable for the 
breach of trust. Abrr/.s* v. Wr’ujhL 14 Beav. 291. 

Pending a suit to malce trustees liable for the 
improper investment of trust moneys on an Irish 
estate, the property was ])ut up for sale under 
the Tncumberctl Estates Act, and an order was 
made giving the trustees liberty to buy, which 
they did : — Held, that this order did not relieve 
the trustees from any liability in the cause, 
allhough it was not expressed to be made 
“ without prejudice.” 11k 

Beference to Master to Inquire whetlier 
Change of Investment Beneficial to all Parties.] 
— Under the 4 A 5 Will. 4,'c. 29, a trust to 
invest money in real securities in England or 
Wales or Great Britain, will autliorise an invest- 
irient on real securities in Ireland also ; and 
although the money be already invested in 
Great Britain, the court will, on- the applicatiorn 
of the tenant for life of the fund, direct a refer- 
ence to the master to inquire whetlier it will be 
for the benefit of all parties interested that that 
investment should be changed for one, at a higher 
rate of interest in Ireland. Pawlett (Lo 7 ^d), Bm 
parte, 1 Ph. 570 ; 14 L. J,, Ch. 321. 

An order of reference, under the act 4 A 6 
Will, 4, c, 29, as to whether it would be for the 
benefit of the parties beneficially interested in a 


settled fund to lend it on the security of freehold 
estates in Ireland, may be made ex parte ; but 
the court 'will not confirm the master's report, 
finding that such a loan Avould be for the benefit 
of such parties, unless they all, as well those 
entitled in remainder as those entitled for life, 
have either been served with the petition or 
appearecl before the master. Birlpatrich',^ 
TruH, In re, 15 Jur. 941. 

Securities other than Consols.] — The court 
will not, on the application of a tenant for life, 
except in special cases, order a fund in court to 
be invested in any other security but that of 
consols. IJarioinY. BarLohi, 22 L. J., Ch. 1007 ; 
17 Jur. 781. 

Hew Three per cent. Annuities.] — Sum 

of money paid into court under the Trustee Act 
allowed to be invested in new St. per cent, 
annuities. DinuteSs Trusts, In re, 3 Eq. R. 449 ; 
3 W. R. 257. 

Under special circumstances the court per- 
mitted an infant’s fund to be invested in new 
SI. per cent, reduced bank annuities, instead 
of consols. Hanson v. Murray, 3 Eq. R. 758 ; 
1 Jur. (x.S.) 917 ; 3 W. R. 557.' ' 

London and Westnimster Bank Shares.] 

Trustees, under a power in a will, invested the 
residuary estate in London and Westminster 
Bank shaves. An administration decree having 
been made, the I’cmaindermen under the will 
apjdied to have the funds invested in consols ; 
and it appearing that one of the trustees desired 
the change of investment, but was willing to 
retire from the trust, the court onlered the fund 
to be invested in consols, with liberty to appl}^ 
witli reference to aiiy appointment of new 
trastees. Butler v. ^yitllers, 1 J. A H. 332 ; 4 
L. T. 73G. 

Freehold Houses.] — An investment of a 

fund in court in freehold, lionses wfili not, how- 
ever eligible, be sanctioned bv the court. Moore 
V. Walter. 8 L. T. 44S : 11 W! R. 713. 

Purchase of Land.] — Upon a petition by a 

tenant for life without impeachment of waste 
for the investment of (5,1 00/., part of a large fund 
in court, in the purchase of land, the court 
approved of the purchase, notwithstanding the 
timbei* on the }>roperty was valued at 1,800/. 
Joncis Settled Bstates, 3 Ikp R. 73.5 ; 24 L. J.. Ch, 
504 ; 1 Jur. (N.S.) 817 ; 3 Wb R. 504. 

Foreign Bonds.] — The court will allow the 

investment of a fund in court on foreign bonds 
where the interest is payable to bearer by coupons 
passing fi'om hand to hand. Braekenhurtfs 
Trusts, In re, 31 L. T. 79 ; 22 W. R. 082. 

Indian Bailway Stock.]— A testator by his 
will gave 6,000/. on trust forC. for life, and after 
her death, in certain events, for E. for life. He 
directed the C,UD()/, to be inve.stecl, inter alia. In 
the guaranteed stock of any railway com[)any in 
India upon wdiich a minimum rate of interest 
should be guaranteed by the government of 
India. All railways in India, not belonging to 
the Government, are leasehold. C. applied that 
the 6,000/. Blight be invested in East Indian 
Railway Stock Annuity B., anrl in Scindc, 
Piinjaub, and Delhi Railway five per cunt, 
guaranteed stock. B. opposed**: — Held, that the 
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court would approve of the proposed investment. 
MnUfStel, In re, Ithodes Y^Jenhln^i^^ L, T. 741 ; 30 
W. 14. 133. 

Effect of Administration Decree.]— After an 
administration decree has been made all powers 
of management of the estate which maj’' be 
vested in trustees are subject to the control 
of the court ; and the judge who^ exercises 
such control must be Y^cu'scnally satisfied of the 
],>ropriety of the course proposed to be adopted 
by the trustees. Bethel v. Ahraham, 43 L. J., 
Ch. 180 ; L. 14. 17 Eq. 24; 20 L. T. 715 ; 22 
W. 14. 179. 

American Funds.] — Trustees having power to 
invest certain moneys belonging to a testator’s 
estate at their discretion, and having also power 
to continue or change securities from time to 
time, as to the majority should seem meet, 
applied to the court in a suit ftu* the adminis- 
tration of the trust estate for liberty to invest 
the moneys in and to convert securities into 
American funds or railway .stocks. Infants were 
interested in the trust estate : — Held, that if the 
trustees had the discretion they claimed (which 
wars doubtful), the court ought not, in a case 
wdrere infants were interested, to permit them to 
exercise that discretion in the waay they pro- 
posed. Ih. 


\ franchi.sement Act (4 5 Viet. c. So), it Is 

I proper for the petitioner to serve the com- 
missioners with notice of the api'dication ; and, 
notwithstanding the act makes no provision for 
the payment of any costs, the court ordered the 
petitioner to pay the costs of tlie copyhold com- 
missioners, aiurto a<ld them to his own; and 
that all such costs should be ])aid to the peti- 
tioner out of the Iiiiul, and said that this^wiuild 
be the rule for the future. Hereford {Bhhop'), 
Hr parte., 5 He G. &: 8m. 2G.“) ; 21 L-. J., Ch. 
608. 

An order for the interim investment of imuiey 
paid into court uiuler a private act had beeji 
ma<lc by the Yice-Ohuncellor Kindersley ; — 
Held, that an application for the payment out 
of court of part of the funds for the pur}»oses 
of the SMine act, siiould be made before the same 
judge, llarnum'.^ Botvde/i Parh I.stafe Aet. lu< 
're, 1 Eq. R. 246 ; 1 W. R. 492. 

The 23 & 24 Yict. c. 38 is an eiinhling act, and 
s. 10, which enacts that all orders for conversion 
of bank annuitms into other funds or securities 
be made u].’)on petiti(.m, to be presented by any 
of the parties in a summary way, does not 
preclude the court, in the exercise of its onlinary 
jurisdiction, from making such orders on a 
decree in a suit. Lnvan v. Budd. 16 IV. 14. 325. 

IVhen money is paid into court in eonsecpienco 
of a tenancy for life, and there i.s no ynovisiou 


American Federal Securities.]— The trusts of i in the pi-ivuto act under which it was i«ui in f.n- 


a settlement as to two-thirds of the trust funds 
made it imperative on the trustees, and as to the 
remaining one-third left it discretionary wfith 
them, to invest in American securities. During 
the civil war in America two petitions w’crc pre- 
sented, seeking an authority from the court to 
make such investments, but, ‘having regard to the | 
then condition of the United 8tates, the court | 
directed an investment in British funds with 
liberty to apply. After the tei’iniiiation of the 
wmr a third petition was [)rc.scnte l, which the 
coui't answ'cred by authojasiiig investments in 
American Federal securities, directing the cost.s 
to be paid out of the cor}.)os. Knowlrlft Settle- 
went, In re, 37 L. J., Ch. 840 ; 18 L. T. 809. 


Practice on Application to Court.]— R. S. C. 
1883, Oj‘d. XXll, r. 18. 

Former Practice.] — On motion for application 
of money placed in bank by a foi’iner order, there 
must not only be a certificate that the money was 
paid into the bank, but that it is actually there 
at the time, of the Tuotioii. Anon., I Atk. 519. 

Kotice of motion was given fin- the payment 
of money into court, but the notice did not 
proceed to state that any ap}>lication would be 
made for its investment ; one of the parties did 
not appear on the motion : — Held, that no order 
for investment of tlie fund could be made, 
Mohtnsun v. Wood, 1 Beav. 296. 

When money is to be laid out under a mar- 
riage settleimmt in yairchasesj application must 
be made to the court u})OTi ciich separate p’lr- 
chase. Ilarrhaiton v. Fleming, 1 Bro. 0, 0, 74. 
^•.-On a petition for tlie investnjent of stock ami 
payment of the divideutls, the court required an 
affidavit of title to be made by the petitioners. 

eWege, WimheMer, J4 L, T. 

550;,;!, 4#; E* 7SS. 

Upon m application for the investment of 
.liaid .Into, bank, in the name of the 
fte omlitof the copyhold 
of the- Copyhold En- 


service on any orlier ])erson than the tenant 
for life, service'ou the trustees of the instrument 
under wliicli he claims wars dispensed with, ami 
an investment was onlered in East India Stock 
under 23 21 Yict. c. 38, s. 10. Adaoi'n Will, . 

7/^ 7YS 17 L. T. 641. 

Asking Advice of Court as to Investments,]— 
siqu'a, 6 h. xi. 

Investment of Purchase Money paid into 
Court under Special Statutes as Cash under 
Control of the Court.] — See Land.s Clauses 
Act — iXRLiA.M UNI’— 8 I':ttl;ed Land. 

xi. Power to Varg Inrerstmenfa, 

Statute .] — Trudee Art. 1893, .s*. i. 

Admission by Trustee of Sale of Part of Funds.] 
— A ti'usiee, having power in vary trust fiinds, 
admitted that he laid Mild ]*art nf the funds, b.tt 
did not show ho\v t he pr^iliu*'* had Ijcen in v-asted : 
— Held, on such an tulmi-si* n, that he was luibh^ 
to make good i1h' fun<l. Meger sr. MiOfirhau 5 
Beav. Mii'; 11 .L. J., Ch. 398. 

Burden of Proof.]— It is the duty of a trustee 
'vvbo execiitL-.s a power to show diar he ln;s corn,- 
plied with the exigeneii-s requiivd by it. 8r». 
w'hcre he varies the inve'tmcnt t<f the trust thutl. 
the burden of proof lies raj him to <lmw that it is 
a fit and proper luve,stment. Ja/vvV v. Wright, 
14 Beav. 291. 

Trust Legacy— Absence of Power to Vary.]— 
When specific property is l)equeathed upon trust 
without any pt>w(?r being givett to the trustees 
to -alter the mode of investment, wicli trustees ■ 
may, nevertheless, sell the property and Invest 
the proceeds on any of tlie statutory iKvestments, 
ami vary such investment from time to time, 
provided that they never buy any mleeinable 
seemity at a' premium. Wmte f, 41 

X. X, Oh. 636. ' ' b: p''':];::;":']] 
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Appropriation — Change of Investment. ] — 

Wlieii a trust legacy has been ap]>ropriate(l it is 
a breach of trust to vary the investment with- 
out ' reasonable cause; and upon, the legacy 
falling into possession, tlae trustee is liable to 
iiulcmnify the legatee against any loss I'esulting 
from the change of investment. ' The duties of 
trustees with respect to the appropriation and 
investment of trust legacies considered. Wallter^ ^ 
In re, 'Walker v. Walker, oi) L. J., Ch. 8SG ; 62 | 
L. T. 440. 


incorporated under the Building >Societies Act, 
,1874:, whether such funds are standing in the 
name of the society or in the names of its trus- 
tees. Those powers are only exercisable by 
trustees wdio have funds in their hands for the 
purpose of inv'estment. National Permanent 
BnMcllJiq Soeiety, In re, 60 L. J., Ch. 403 ; 43 
Ch. D. 431 ; 62 L, T. 596 ; 38 W. E. 475. 


7. Indemnity, Lien and Reimbuesement. 


Consols — SSTational Bebt Conversion.] — Trus- 
tees of a will containing directions to invest in 
consols, but no direction to c'laiige or vary the 
investment, may, under the National Debt (Con- 
version) Act, 1888, sell original stock and invest 
the proceeds in authorised securities. Tackett's 
TrusU. In re, 57 L. J.. Ch. 7G0 : 58 L. T. 719 ; 
3G W. R. 542. 

Trust Investment Act, 1889.]--The power to 
vary investments in s. 3 of the Trjst Investment 
Act, 1889, ap})iies to all investments authorised 
by the act, whether made under the act or not. 
Thert'fore, where trust funds were invested in 
securities authorised by the act under an instru- 
ment which contained no [)owerto vary .‘--Held, 
that the trustees had jjower to sell out such 
securities for the purpose of investing the jjro- 
cecds in other securities authorised bv the act. j 
Ilninc V. Loj)es, Gi L. J.. Ch. 423 ; 71892] A. C. ' 
112 ; GG L. T. 425 : 40 W. R. 5937-H. L. (E.) ! 

The expression ‘Hriist funds” in s. 3 of the ^ 
act includes money invested on security as well | 
as uninvested cash. 2h . — By Lord Watson anti ■ 
Lortl Macnaghten. 

Appropriation to Particular Legacy.] — ; 

The jiower given to trustees by s. 3 of the Trust i 
Investment Act, 1889, to invest trust funtls in ' 
any of the stocks therein mentioned, docs not ■ 
extend to authorising them to set a])art or appro- 
priate any of sucli stocks to answer a particular ' 
]mrpose, as, for instance, to jirovide for an I 
annuity given by will, so as to facilitate the | 
distribution of tJie rest of the testators estate. | 
Oirtknriitc, In re, Oirtlviraite v. Taylor, 60 ' 
L. J., Ch. 854 ; [1891] 3 Ch. 494 : 65 L*. T. 144 ; j 
40 Wk R. 38. ' ' i 

Corporation holding Punds for Charitable 

Purposes — Varying Investments.] — A corpora- | 
tion incoi’pcinted by special act of })ariianiGnt 
and holding funds for charitable ]uir})Oses is a 
trustee within the meaning of the Trust. Invest- 
ment Act. 1889, and consequently is entitled to i 
invest any trust moneys in its hands on any of ■ 
the securities specified or referred to in s, 3 of | 
the act, unless expressly forbidden to do so by : 
the instrument creating the trust. A trustee, 1 
however, who has not, under the instrument ! 
creating his trust, power to vary the investments i 
comprised in such instrument, cannot sell exist- i 
ing investments for the ])ur},.)ose of reinvesting \ 
the proceeds in the securities specified or referred I 
to ins., 3 of the act. Jlanek eater Poyal hifr-\ 
wary r. Att.’Gen., 59 L. J., CIi. 370 */43 Ch. D. 
420 ; G2 L. T. 419 ; 38 W. R. 460. But see Ilvmc 
V, Loj)es, supra, 

Scope of Act— Building Society.] — The 

powers of investment conferred on trustees by the 
Trust Investment Act, 1889, are not applicable 
n the case of the funds of a building society 


BtUvite.^—Trustce Act, 1893, ss. 24, 49. 

a. Indemnity Clause. 

Trustees Joining in Receipts.] — L., by will, in 
1854, after appointing three trustees, declared 

such ” (sic ill the will, but “ each ” in the ilraft) 
trustee should be answerable only for losses aris- 
ing from his own default, and not for involuntary 
acts, or for the acts or defaults of his co-trustees 
01 * trustee, and jiarticuiarly that any trustee who 
shoukl pay over to his co-trustee, or should do 
or concur in any act enabling his co-trustee to 
receive any moneys for the general pmqioses of 
her will, shonhi not be obliged to see to the due 
application thereof, nor shoukl such trustee be 
subsequently rendered responsible by an express 
notice or intimation of the actual misapplication 
of the same moneys. The three trustees joined 
in signing and giving receipts to two insurance 
companies for the two suras of money paid by 
them, but two of the trustees permitted, their 
co-trustee to obtain the money without ascer- 
taining whether he had duly invested it. I'hat 
trustee having imsa])plicd the money, a bill was 
filed for the puiqiose of making his co-trustecs 
personally liable : — .Held, that according to the 
true construction of the indemnity clause coii- 
tnined in the will, their concurrence in enabling 
their co-trustoe to receive the money did not make 
them liable for the misapplication of the fund. 
Wilkin.^ V. nof/(f, 3 Diff. 116 ; 31 L. J,. Ch. 41 ; 
8 Jur. (N.S.) 25 ; 5 !>. T. 467 ; 10 W. R.47— L. C. 

There are three modes in which a tiusfcoc may 
become liable, according to the ordinary rules of 
the court : first, where one trustee receives trust 
money, and hands it over to a co-trustee without 
securing its due application ; secondly, wliere lie 
permits a co-tinstee to receive trust money witli- 
out making due inquiry as to liis dealing with it ; 
thirdly, where he becomes aware of a breach of 
trust, either committedor meditated, and abstains 
from taking the necessary steps to obtainrestitu- 
tion ; but the operation of these rules wns ex- 
chuled by tlie indeinuity clause contained in the 
will. Ik. 

Authorising Bank to Honour Signature of 
One Trustee.] — A testator authorised his two 
trustees and executors, A. and D., to cany on his 
business, giving them full discretion as to its 
management, and power to euqiloy collectors 
of debts and accountants. The will contained 
an indemnity clause, that each trnstiic should 
be answerable only for losses arising from his 
own default, and that any trustee who should 
pay over to his co-trustee, or should concur in 
any act enabling him to receive any moneys 
for the purposes of the will, should liot Ijc o1.>- 
liged to see to the a})plication thereof, nor .should 
such trustee be rendered .rc.sp()iisible ly an ex- 
press notice of the actual misapplication of the 
same moneys, . The business was carried, on. 
with the consent of the bcneticiarles, by one 
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The trustee iiKlciDDitY da use dot s r.ot exoiierato 
a trustee from the coil setineiiccs of n breach of 
trust. ri(h/e v. Untti/rifu/f, 27 Beav. 5. 

An exccutc.r and trustee, having’ adopteda lo^s. 
which ha|)pencd through the failure of an agent 
— by suppressing the fact of his having allowed 
the agent to receive the money— by declaring to 
his co-trustoes the money to be in his own hands 
— by taking securities and ])roYing them in the 
agent’s estate — by actually re[)lacing the amount 
by the investment of his own money and l>y 
charging himself, in an answ’cr in chancery, with 
the amount as received by him ; was not allowed, 
afterwaixls, to throw the loss on the trust estate, 
on the ground that the indemnity clause in the 
will would have saved liim from liability ; the 
court held, that by his conduct, the same loss 
was to be deemefl not the money of the tiust, but 
his own. Abemvinhie v. Garden. 1 L. J., Ch. H3. 


trustee, A., the testator’s son, and an accountAvas 
opened at the bank, and a letter signed by both 
executors and trustees, authorising the bank to 
honour the vsignature of the one trustee, viz. A., 
the son. Under this authority the trustee, A., 
drew out, nominally for the business, large sums 
of money, which he misappropriated to his own 
purjJOseR : — Held (following WUhins v. Ilofjg^ 
supra), that in the absence of proof of gross 
negligence or p,ersunal misconduct bn the part of 
the trustee D., he was fully protected by the 
indemnity clause, from liability in respect of the 
loss to the estate occasioned by the defalcations 
of his co-trustec, A. Pass v. Piendan, 43 L, T. 
665 ; 29 W. ll, 332. 

Co-Executors Executing Assignment of Mort- 
gage.]' — Where testator had directed that 
his executors should be liable for each other’s 
acts, one of them, who Avas in good credit at the 
time, having called in a mortgage, and received 
the money, 'sends round the assignment to his co- 
executors, who execute it and sign a receipt ~ 
ITeld, that as no part of the money had come 
to their hamls, they should not be answerable. 
Wntlei/ V. ClarJic, 1 Eden, 356. 

Trustee E'eglecting to take Hecessary Steps 
to Secure Trust Eund.] — The ordinary trustee in- 
demnity clause affords no security to a trustee 
who neglects to take the necessary steps to secure 
the trust fund. y. Ptuford/ld Beav. 409. 

Where a person nominated executor accepts 
the executorship, and assents to a bequest, and 
thereby becomes a trustee of the fund bequeathed, 
the rule as to the non-liability of executors for 
the receipts of their co-executors ceases to apply, 
and it becomes the duty of the trustee, by notice 
or otherwise, to make it impossible for a co- 
trustee to receive and misapply the fund, and he 
will not be protected against the consequences of 
neglect so to do by the ordinary trustee indemnity 
clause. J h. 

Consequences of Breach of Trust.] — Trustees 
made personally responsible for the consequences 
of their neglect to enforce a covenant contained 
in a marriage .‘‘Cttlement. By a marriage settle- 
ment it was covenanted and agreed that 5,00()L 
consols, ])art of the wife’s })i'opcrty, should be 
transferred to trustees, upon certain trusts for the 
husband, and wife, and children. At the time of 
the settlement, a sum of 4,94 6Z. was standing in 
the name of tiie wife ; but the trustees took no 
steps to enforce a transfer, and it was sold out 
and misapplied by the husband : — Held, that the 
trustees were personally respousible for the loss ; 
and, secondly, that they w’ere not relieved from 
their liability by the trustee indemnity clause 
declaring that tlmy shall not be liable ‘‘ for any 
casual or involuntary loss” without their wilful 
default, but “for such moneys only as should 
actually come to their hands.” Peniinck v. 
Green well, lU Beav. 412 : 11 Jur. 620, 

A clause in a maiTuage settlement, ‘‘that the 
trustee should not be chargeable with, or account- 
able for, jiny money arising’ In execittion of the 
twts* but what the person or persons so , to be 
shonhl actuallj receive,” does not 
the .trustees as a covenant, but is a clause 
■©fi to tJtke away that responsibility 

^ would be subject to for the acts of 

' not for this clanne ; and only 

accountable for w*hafc he 
iissfmple oontmet debt. 


Placing Trust Money with Bankers on a 
Deposit Account.] — Trustees made personally 
liable for loss arising from placing trust inonays 
with bankers on a"dc[)Osit account, winch was 
not authorised by the will, and that, notwitli- 
standing a trustee indemnity clause against 
losses by a banker of moneys depoMted for safe 
custody. Ilehden v. Weeley, 29 Beav. 213. 

Power to Eorhear Enforcing Payment of Debt] 
— 'Construction of a ciauf-c, givingtriisteesliberty 
to forbear enforcing payment : that it was fur 
their indemnity, as, if with a view to insolvency, 
it miuht amount to fraud. AJcaclt, Pr jMfrte, 1 
Y. 179. 

The usual indemnity clause does not exonerate 
one of two trustees, from a loss occasioned by a 
debt due from the other having been sufferctl to 
remain outstanding. JlneJdtnv t. PttUer. Jncoh, 
198 ; 23 ll. 11. 29. 


Each Trustee to be Answerable cnly for One 
Moiety.] — W'heie it is a term of the trust dee<l 
that each trustee shall be answerable unly IVu’ one 
moiety, the court will not e.xtend tlie iial^ility. 
Pirh V. IJett if, 6 lMa<ld. 9U : 22 B. IL 24f>. 


Lending Trust Moneys on Second Mortgage 
of House greatly out of Bepair.] — Trii>tees lent 
trinst moneys on a second liiurtgiige of iKnNu pro- 
perty greatly out of repair, and dm principal {mrt 
was lost : — Held, that they W'cre liable as for a 
breach of trust, notwithstanding a trustee in- 
demnity clause {k<‘}rtring they shoukl iu:>f be 
liable fur die insutlicieiicy or dctirietiey in vallu^ 
of any securities, exi'cpt through diefr wilful 
defauit. iJrttrter w 1} rvreian. 15 Beav. 221, 

In charging trustees for breaclu'N of trust and 
the costs of suit, it is inuuaterial how ila* ^ru^t 
wans created, and wiiether for vahndjle considera- 
tion or by the voluntary gift of the trustees 
themselves. I h. 


PerEons Employed by Trustees.]— The Indem- 
nity of the trastees under a deed of trust docs not 
give the persons employed by them a rigid as 
creditors against the tnist fiiiitl. Warmll v. 

I/iir/ord^ 8 Yes. 4. 


Trustee^Mortgagee employing same Solicitor 
as Mortgagor—Eraud of Solkitor.]— If friistees 
kiKiing money on mortgage have the same 
solicitor as the mortgagor, tlicy mwt take the 
utmost precaution ; If they trust Implicitly fu, Ihd 
solicitor, however high his they will 
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be held responsible for any loss which his frand 
may occasion. The indemnity clause usually 
inserted in settlements will not protect them. 
Sutton- V. Wildwtu^ 41 L. J., Ch. HO ; L. K. 12Eq. 
373 ; 25 L. T. 292 ; 19 W. 11. 1021. 

Costs — Priority— Trustees and Mortgagors of 
Harbour Bates — Commissioners Clauses Act, 
1847.] — An action was bi ought by a creditor 
against incumbrancers and the Dartmouth Har- 
bour Commissioners, wlio were trustees and 
mortgagors of the tolls and rates raised under 
their act of parliament. A receiver had been 
apj‘)ointed and priorities determined, and money 
paid into coind in the course of the action. The 
court directed the taxing-master in taxing the 
plaintiifs’ costs to distinguish the costs of which 
the other incumbrancers (except the commis- 
sioners) had had the benefit in securing the fund 
in court or in determining the rights of the parties 
to it, and ordered these costs to bo paid to the 
piaintifls in priority to ail other incurnbrnneers, 
the ])laintiffs to atld the rest of their cO'ts to 
their security : — Held, that by the Commissioners 
Clauses Act, 1847, s. (K), the commissioners were 
entitled to be indemn ified out of the rates and other 
moneys coming to t lie hands of the commission- 
ers by virtue of that and the special acts for all 
payments made or liability incuried in respect 
of any acts done by them, and for all losses, costs, 
and (iamages incuri'cd by them in the litigation, 
and that this provision applied to the funds now 
in court, and that 1 he fact that the commissioners 
were in tlie position of mortgagors did not affect 
their rights as trustees to reimbursement under 
this prtivision. Therefore, they were entitled to 
their costs as between solicitor and client in 
priority to the plaintiffs and other incumbrancers. 
Batten v. Dartmovth Ilarhonr Commisiihmers, 
r>9 L. J., Ch. 700 ; 45 Ch. D. 612 ; 62 L. T. 861 ; 
38 W. K. 603. 

Bond of Indemnity to Co-trustee,] — A., being 
trustee with B. of a legacy of 10,000/., applied to 
B. to be allowed to employ it in his private 
business ; B. gave his consent, on receiving from 

A. a bond, conditioned to keep him harmless and 
indemnified against all actions, suits, proceedings, 
claims, demands, loss, costs, charges, damages 
and expenses, ori account of the legacy, or by 
reason of A.’s being permitted to hold the same. 
The legacy not having been accounted for or paid 
by A. to the cestuis que trust, the latter filed a 
bill against the executors of A. and B., and ob- 
tained a decree, wdiich declared that A. and B. 
had become jointly and severally liable to make 
good the legacy, and ordered them to do so. A 
charge had been cai-ried in against tlie estate of 

B. , but no sum ha<l been paid with the exce|.)tion 
of 10/. for costs of suit : — Held, first, that the 
bond w’as not illegal. Secondly, that the repre- ' 
sentatives of B. were entitled to recover from the 
representatives of A. 10,000/., wdth interest and 
costs of suit. War lot ok v. Michardsun^ 10 M. & 
W. 282 ; 11 L, J., Ex. 351. 

b* Express Agrreements by Cestuis que 
Trust to Indemnify Trustees. 

, Statute.] — Trmtee Act, 1893, s, 24. 

Covenant of Indemnity — Trustee of two 
separate Funds Paying over one Fund.]— A 
truvstee of two separate funds held not entitled 
to require from the cestui que trust of both funds 


; a covenant of indemnity in respect of dealings 
with one of the funds before })ajing over the 
other fund, as to which there was no question ; 
and the trustee was made to pay the costs of a 
suit instituted by the cestui que trust to obtain 
payment of the latter fund without any such 
inclemnity. Brice v. Loaden, 21 Beav. 508. 

Separate Covenants — Suit against Cestuis que 
Trust Jointly.] — Where cestuis que trust have 
entered into separate covenants with the trustees 
to pajq in certain proportions, the expenses of 
the trustees, and to indemnify them against 
liabilities meurred in the execution of trusts 
necessarily involving expense on their part, the 
trustees are entitled to file a bill against such 
cestuis que trust jointly for a general account of 
the trust, in order that, if the assets are exhausted, 
the liability of the cestuis que trust, under the 
covenants, may be ascertained once for all, 
Sinr/Ietim v. Sehoipi, 3 H. R, 27 ; 9 Jur. (x.s.) 
1149 ; 9 D. T. 408 12 W. R. 98. 

The existence in such a case of a creditors’ 
suit for administering the trust does not neces- 
sarily pi'event the trustees from instituting such 
suit on their own behalf. Ih. 

Bequest by Cestui que Trust to Call in Settled 
Debt.]— Where, by the teims of a marriage 
settlement, it was declared that a trustee should 
stand possessed of a debt, upon trust, in the 
first instance, to call in or compel payment of 
such debt, unless the cestuis que trust consented 
to its remaining outstanding, and the trustee is 
requested b}' the cestuis que trust to call in the 
debt, he is not entitled to an indemnity from 
them previously to his bringing an action, if 
necessaiy, for the same ; and a trustee, under 
such circumstances, •was made to pay the costs 
of a suit made necessary by Ins neglecting to 
bring the action. Klrhy v. Mauk, 3 Y. vX C, 295 ; 
8 L. J., Ex. Eq. 33 ; 3 Jur. 221. 

Indemnity given by Solicitor of Married 
Woman for Breach of Trust before her Marriage.] 
— A marriage being in contemplation, A. B,, the 
intended wife, conveyed property to trustees for 
herself iin til marriage, and then for her separate 
use for life, without power of anticipation, and, 
subject to certain interests to her husband and 
children, if any, for herself. Bcfoin tlie marriage 
took effect the trustees committed a breach of 
trust, against which xV. B., by her solicitor, gave 
an indemnity. The marriage took effect two 
years after the settlement, and the husband died 
without children : — Held, tliat the indemnity 
was valid and subsisting, and that the trustees 
had been released from their liability. Ghost v. 
Wallet', 9 Beav. 49,7. 

Transfer to Hew Trustees who were Americans 
— Deposit of Tobacco Warrants with Liberty to 
Sell.] — Trustees of a marriage settlement trans- 
ferred the trust fuml to new trustees who were 
Americans, and apprehending thic to be a breach 
of trust, they got from the husband a deposit of 
tobacco warrants, with liberty to sell. The 
trustees sold the tobacco warrants, anti invested 
the produce in exchequer bills, but it was after- 
wards decided, by a court of cquit^r in England, 
that at the time of the execution of the deposit, 
no breach of trust had been committetl, ami that 
the old trustees had then no interest in the fund : 
j — Held, that as there was no consideratlnu bu' 
i the deposit or agreement, the old trustees had no 
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right, as against the husband or his represen- from a misapplication of trust mono;; 
tativeSj to retain the exchequer bills for the errs in the management only ; but 
benefit of the infant children of the marriage, out of it with the api)robation of the 
ManerUharjen v. Davis^ 1 Coll. U. C. 353 ; 13 trust, it must be first made gooil ( 

L. J., Oh. 457 ; 8 Jur. 973. person's estate who consented. J 

JBoehm, 3 Atk. 444. 

Bistributing Trust Fund among Strangers Tenant for life, who had obtained 
at Bequest of One Beneficiary— Trustee sub- of a breach of trust, made res} »ousi 
sequently becoming Beneficially .Entitled.] — bill for that purpose, instituted by il. 

A trustee who distributes a trust fund among v. Dpw, 15 Bear. 84. 

strangers at the request of one of the bene- in a suit bv chiidren against trustet 
ficiaries, from whom he takes a covenant of them liable for a bj’cach trust, it v 
indemnity, cannot afterwards recover under the bv the trustees that their co-defei 
covenant for the loss of a beneficial interest, to tenant for life, had concurred; tlie ( 
which he has subsequently become entitled, in made against the trustees, without })i 
the fund. The effect of active concurrence by a any i*ight or remedy thev .might ha 
person in a breach of trust upon a beneficial tbe tenant for life. v. Jlo/itrit 

interest to which he subsequently becomes 52]. 

entitled in the trust fund considered. Bmns v. The representatives of a surviving t 
Ben.yon^ 37 Cli. D. 329 ; 58 L. T. 700 — C. A. bad concurred with his co-lnistee in a 

A. was sole trustee of a fund held in trust trust by lending to the tenant for 
for B. for life, then for Mrs. B. for life, then promissory note, were held entitled to 
if she died in B.’s lifetime, in trust as she should against such tenant foi' life, ami the ot 
appoint by will, and in default for her next of q^e trust, for replacing ' the funds 
Idn. A., at the request of B. and his wife, raised appointment of new tniSice. with cof 
5,000/. out ot the fund, paid 1,000/. to each of the tenant for life, or out of the fmi- 
the four adult daughters of 0., and 1,000/. to 0. v. Wakpford. 1 Beav. 570 ; 8 

in trust for his infant daughter. B. covenanted 333^ 

with A. to indemuify him against “ all conse- Trustees who had improperly allijw 
qnences ” of this distribution of the 5,000/. able proiiorty to remain in specie. 

Mrs. B. died in B.’s lifetime intestate, and her enjoyed by the tenant for life, being n 
next of kin were A. and C. On tbe death of B., .jvere allowed, bv means of an inqu 
A.’s representative sued B.’s repre-sentative to .same suit, to recover buck against tin 
compel him to replace the 5 000/. : — Held, that ^be tenant for life the amount overpa 
the object of the covenant was only to indemnify y. Clapham. 19 Beav. 90; 24 

A, from demands against him, as trustee, for p)3 . i (n.s.) 78 ; 3 W. ll. rk 
breach of trust, and that it ought not to be con- 
strued as an undertaking to make good to him 
any lOvSS which he, as a beneficiary, iniglit sustain 
by the diminution of the trust fund ; and that 
since A., as next of kin, could not have made a 
claim against himself as trustee in respect of 
the breach of trust, there was no claim against 
A.’s estate in respect of which his representative 
could claim indemnity from B.’s estate so far as 
regarded A.’s interest as one ot the nest of kin : 
that C., having actively coDCurred in the distri- 
Imtion, could not have made any claim against 
A. or his estate in respect of it, even if he had 
not known, as the court was satisfied he did 
know, that lie had a possible interest in the trust 
fund, and that the distribution of it was a breach 
of trust; and, therefore, that as regarded O.'s 
interest as one of the next of kin," there was 

no claim against B. s estate under the covenant, ipe ccstuis (p.ie tjiist, sold itur [sart /..rf sue 

stock, and lent the jirniveds luanuihiT qiu‘ 

BigM of Trustee in other Cases. 

were hold liable t<> jvplace tiie stock on?, but 
Concurrence in Breach of Trust — Liability were allowed an iridcmnity with regard to tlu.* 
of Interest of Cestui que Trust.] — The interc.st | sum atlvanced out of the interc.'t iu the irur-i 
of a cestui que trust, who concurs with a trustee | property tbe cestuis <pie iru'^t revoiviug aiul 
in a brejich of trust, is liable to indemnify the | sanctioning the advance. x, 

trustee. Booth v. Booth, 1 Beav. 125; 8 L. J., I Hare, 51 0 : 13 Jur. 318. 


Interest on Moneys replaced by Trustee.] 

— Trustees, who, with the concurrence of tiie 
tenant for life, liad committed a breach of trnst.by 
lending the trust moneys on an imprttper secin'ity, 
were directed to rc[)lace the aim unit, and to reim- 
burse themselves out of the life interest (.4: the 
tenant for life : — Held, that they were mit 
entitled to charge intei-est on the money VeiJaccfi 
by them, from the time of rtqkudng it to the 
time of the repayment. (Uit oi: the life interest. 
Monk v. IJrucp, 4 L. J., Ex. Eip 01. 
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to niako good the trust fiiiid. Fuller v. Krinjlit^ 6 
Beav. 205 ; 12 L, J., Cii. 182. 

Interest under Settlement effected by 

Distinct Deeds.]— IBe intere^^ which a party 
takes under a settlement, is liable to make good 
any breach of trust or other liability which he 
may have incurred under it, and that thougli the 
•settlement is effected by distinct deeds. Wood- 
yatt V. 8 Sim. 180. 

Solicitor Trustee not investigating Title.] 

— G. and H., trustees of a settlement, on the 
■solicitation of D., the tenant for life of the settle- 
ment, lent the trust funds on a security which 
totally failed. G. was a solicitor, and in the 
transaction of the loan, no other solicitor was 
employed for the lenders, and no sufficient in- 
vestigation of title was made Held, that the 
trustees were compellable to replace the trust 
fund. Freneh v. Graham, 10 Ir. Ch. B. 522. 

Held, also, that both being solvent, H. was 
bound to replace one moiety, and Ct. the other 
moiety, that G . was not entitled to be indemnified 
by the tenant for life, the onus of investigating 
the title having been cast upon him, but that H. 
was entitled to be recouped, by the tenant for 
life, the amount of his moiety. Ih. 

Persons who have ceased to he Trustees 

•entitled to be Eeeouped.] — Where trustees arc 
made liable for a breach of trust, the tenant for 
life having received the benefit, they are entitled 
to be recouped out of the interest of the tenant 
for life, altliough they have since ceased to be 
trustees. Barratt v. Wyatt, 80 Beav. 412 ; HI 
L. J.,Ch. 652 : S Jiir. (N.'s.) 1015 ; 10 W. B. 454. 

Indemnity against Expense of Eendering 
Accounts.] — Trustees are entitled, on being 
required by a pei’.'^on claiming to be a cestui quo 
trust to furnish accounts and information in 
respect of the trust estate, to demand that they 
should be guaranteed against the expense of 
complying with the requisition : and this rule is 
not affected by tlie circumstance that one of the 
trustees happens to be a solicito]*. Boaworth, In 
re, Marten v. Lamh, 58 L. J., Ch. 482, 

Extent of Trustee’s Eight of Indemnity.] — The 
right of a trustee to Vae itulemnilied out of his trust 
fund for money expended by him in its preserva- 
tion, is strictly limiteil to the trust fund, Lcdte, 
In re (28 Ch. D. 552), explained. Wlnehlhea'ft 
{Farl) FoUei/ TrmU In re. 58 L. J.. Ch. 20 ; 89 
€h. T). 168 ; 59 L. T. Kw; 87 W. B. 77. 

The right of a trustee to be iiulemnificd out 
of the trust estate covers tiot only payments 
actually made by him, but also his liability to 
pay ; and by virtue of this right of indemnity a 
trustee is entitled to resort in the first instance 
to the trust estate for necessary expenses. 
Blundell, In re, Blundell v. Blundell, 57 L. J.. 
€b. 780 ;'40 Ch. D. 870 ; 58 L. T. 988; 86 W. 11. 
779. 

A bond was settled on B. for life, I'crnainder 
to his wife M. for life, remainder to tlieir children. 
The trustees |)ermitted B. to receive the produce 
•of the fund, and invest it in the jmrchaBc of a 
leasehold interest, not just ified by the trusts of 
the settlement. B. having died, M., with a 
knowledge of all the facts, continued to receive 
the rents of the leaseholds, which produced a 
larger income than could have been deiivedfrom 
a proper investment. M., having died, and the 


leasehold having expired, a suit was iiistitute<I to 
compel the representative of the surviving 
trustee to pay to the children the amount 
misapplied. The surviving trustee during his 
life, and his representative, by their answer, 
asserted that the iiivestment was pi’oper within 
the trusts of the settlement : — Held, that the 
trustee had not a right to be indemnified out of 
the assets of M. to any greater amount than, the 
excess of the rents received by M. over what 
vvould have been the produce of the fund if 
rightly invested. Bentley v. BMnson, 10 Ir. 
Ch. B. 287. 

Trustees, having no express authority to invest 
on mortgage, at the instance and for the benefit 
of some, but without regard to the interest of 
others, of their cestuis qiie trust, invested part of 
their trust fund on mortgage of real estate. A 
loss having arisen from the investment : — Held, 
that the trustees were bound to make good the 
loss to the trust estate, but that they were 
entitled to be recouped by each of tlie cestuis 
qiie trust who had induced them to make the 
investments, out of his estate and his interest in 
the trust fund, to the extent of the amount 
actually received by such ccstiii (pm trust from 
the trustees in consequence of such b:-cach of 
trust. Ilahy v. Mulehalgh, 7 Be G. M. & G, 
104 ; 8 Eq. R. 601 : 24 1.. J., Ch. 528 ; 1 Jur. 
(N.s.) 868 ; 3 W. R. 844. 

The notion that in any case trustees to 
wlioin no direction has been given to invest in 
any particular kind of security can safely invest 
on mortgage, not encouraged. Ih. 

By a ma^vriage settlement in 1884 the husband 
gave a bond for 2,00()Z. to the trustees, to be paid 
within six months of the marriage, to be left out- 
standing with the consent in writing of tlie wife 
and husbaiid, and to be called in with tlie like 
consent. Another debt of 4,0u0/. was includcxl 
in the settlement. The 2,000/. was pever g(it in. 
The husband became bankrupt in 1886. The 
trustees proved for the debt, but aftenvards 
joined in a supersedeas, on the bankrupt guaran- 
teeing to his ci’editors 16.s\ (ul. in the pound. 
The other creditors were so paid ; the trustees 
never took their composition. In 1888 the wife 
and husband gave a written consent that the 
debt should remain out on the husband s bond. 
Ho other consent was ever given. T'hc husband 
was again bankrupt in 1847. in 1884 the 
trustees had, at the instance of the husband 
(having no ])oivor to invest in the purchase of 
lands), ])urchascd copyhold land and buildings 
with part of the 4,000/. Thehiisliand eiectetl new 
and valuable buildings on the land at his own 
expense, incrcasijig its value far more than 2,ooo/. 
There was no evidence to connect this outlay 
with the dischai'ge of the bond debt : — Hehl, 
that the trustees could not be indcinnitied out nf 
the increase of value of the land, caused by the 
husband’s outlay upon it. B7/c.v v. Gre.diam, 

2 Drew. 258 ; 2 Eq. B, r>()0 ; 28 L. J., < 8i, 667 ; 

2 W. B. 855. Affirmed on appeal on one [joint, 

5 De G. M. & G. 770 ; S. Eq. B. 116 ; 24 L. J., 
Ch. 264 ; 8 W. B. 87. See ante, col. 66<8. 

— — Eunds severed for Investment for Distinct 
Degatees,] — A testatrix tlirected her trustees to 
pay the interest or annual rent of 2,«H)()/. m 
M rs. A, during her life and after her deati! to 
divide that sum among her duldren ; and lo pay 
the mtcrest or annual rent of a similar mnount 
to Mrs. B. in life-rent, with the fee to lua- 
children. The trustees were empowered by the 
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deed to rc?disc, or to continue to “ hold any or 
all of such shares or stocks ” as might belong to 
the testatrix at her decease, ‘‘ should they con- 
sider it advisable or expedient to do so without 
any personal responsibility for loss, if any, 
thereby sustained” ; with power also “to lend or 
place out on such securities, heritable or moveable, 
as they shall cijiisider advantageous, theforesaid 
legacies of 2,OOOZ. and 2,000?. respectively, the 
securities to be conceived in favour of in\ 
trustees, and that- for the purpC)Se of this trust 
and no otherwise.” The testatrix at her death 
hold 850/. stock of an unlimited bank. The 
trustees, at the desire of Mrs. A. and without con- 
sulting Mrs. B., set 200?. of this stock aside as part 
of the fund appropriated to Mrs. A., and realised the 
remainder. They afterwards, on the narrative ot 
the purposes of the trust deed, and of the 
invested for the two specific legacies of 2,000?., 
and that they had paid the residue, received their 
discharge from Mrs. A. and Mrs. B. btatements 
and separate accounts of interest on the invest- 
ments allocated to each were sent half-yearly to 
Mrs. A. and Mrs. B. All the investments stood 
in the names of the testatrix’s trustees. The 
bank became solvent, and calls were made upon 
the trustees in respect of the 200?. stock. They 
sought to indemnify themselves for payment of 
the calls out of the whole trust estate. Mrs. B, 
objected to anv portion of her legacy being 
taken Held, that the trustees had the power 
to sever and hatl severed the two legacies, and 
had placed them in separate investments for 
behoof of the respective beneficiaries, and there- 
fore the trustees ha<l no right to relief from the 
investments allotted to Mrs. B. and her family 
for liabilities incurred on those allotted to Mrs. 
A. and her family, frarlmid, Ew parte (10 Ves. 
1 10) followed. 'Fra.s‘rr or Bnhhm>(, v. Murd>u-h , 
6 A]')p. Oas. 855 : 45 L. T. 417 ; 80 W. 11. 102 
H. L. (Sc.) 

Indemnity for Costs— “ Outlay in Strict Line 
of Duty.”]— Costs incurred by an executor, who, 
to meet a possible charge of devastavit, separately 
defemls an action brought jointly against resi- 
dual* v legatees and himself, are not “ an outlay 
in ihe strict line of his duty ” towards his cestui s 
quo trust; and he cannot calk iqion them to 
indemnify him in re.s[’>ect of his ex[ienditure. 
II(Kieffood V. Pedlar^ (V\ L. J., Q. B. IS. 

Trustees Acting under Direction of Court.] — 
Though irnslees arc protected in acting uiidjr 
the decision uf a competent tribunal, the pro- 
tection tiocs not exteml to persons receiving pay- 
ments out of a fund for themselves ; and though 
the decision has been long acted on, it is no 
protection to such persons against the claims of 
others not hound by it. Foster v. MOfahon^ 11 
Ir, E(p E. 287. 

Where the court administers the assets, the 
trustees are protected against all claims on the 
testator’s estate, but legatees still remain liable 
in respect of the berietlcial interest. Iruderwood 

: : ^ Beav. 'SB.- ■- ■ 

bf.; Where trustees distribute a fund under the 
k’' dimrion of the court, they require no ludemnity. 

SmUh, 1 Dr.’k 8m. SS4 ; T Jur. (N.s.) 
Ja’T* 44; W. It 4CNk 

!||!|| 0 t IfsCf SCI:,] — A lessor of a testabw has 
the court to retain imt of 
b;f way of Indemnity agjiinst 
ii In the lea.«. • Jk 


Right of Indemnity in respect of Shares— 
Calls”]— The right of a trustee, in whose name 
shares in a company in liquidation were stand- 
ing, to an indemnity from his ^ cestui qiie trust, 
enforced. Jleinui 'niij v. eif((ddie]i, 41 Ij. J., Ch. 

522 ; L. R. 7 Ch. ;h)5 : 25 L. T. 5(>5 ; 20 W, R. 488. 

"it is a general rule of equity that, when a per- 
son accepts a tru^t at the request of another, ami 
that other is a cestui qne trust, the cestui quo 
trust is liable personally to indciniiiiy the trustee 
against all losses accruiiiu in the due execution 
oFthe trust. Jerrts v. Wolferstun, 48 L. J., Uh. 

,S09 ; L. R. 18 Eq. 18 ; 80 L. T. 452. , . 

Where the loss in respect of which such in- 
demnity is sought occurs after the death of the 
cestui que trust the trustee is iu the position of a 
creditor of the cestui (pie trust, and eiititlcil to re- 
cover as a creditor from legatees to whom his 
estate has been paid. Ih. 

J. and P., at the request of a settlor, accepted 
transfers of shares in an unlimited company 
upon trust for a tenant for life ami remainder- 
men. J. ami P. were executors of the will of 
the settlor, and distributed the residue of his 
estate. Sabsc(ptently in the lifetime of the 
tenant for life, large calls were made on the 
shares, and the remaindermen under the settle.- 
ment disclaimed :—tIeld, that J. and P. as trus- 
tees were entitled to be iudomnitied against the 
liability out of the settlor’s re-^iduary estate, and 
to recover the capital which they had distributed 
among the residuary legatees. Jh. 

Directors holding Shares for Company.] 

—Directors who bold shares in a com]>any as 
trustees for the company are to be treated in 
the same manner as any other tra^tces whose 
cestui que trust has become bankrupt, and are 
pi'imarily liable to pay the calls made <>n the 
shares in respect of which they are on pio 
register, but thev arc entitled to be indenmitietl 
oiit of the assets of the company, f'nirerso. 
JJanliietj Corpora tioo. In re, CJudlts^ he jHirti', 

17 b. T. 587 ; 15 . R. 451. 

Deposit of Shares— Trustee for Banking 

Company.] — C, being ii'Klebied to B.. B. and P.oum I 
the N. Banking Co." certain shares the pjv.peiiy 
of C., and two debts owing t(» him are aS'^igned. : 
to B., for the benefit of B. and i‘. B. and 
request r». by letter to hand over their slmre of 
the prtX'ccds of the shares to the bank, and B. 
agrees, also bv letter, to do <u. Calls arc made 
on the shares, and B., having applied ro the 
bank to know whether they gave uj> nil (daiup 
which was answered in the licgativc. with ml 
any further agreement, pays several (Uilb. 'ihe 
debts bemne valueless, and the company jn 
which the share.s are hrid is wound up. Tfm 
bank fails, and is viduntarily w^mmi up, and. ih 
claims as a creditor under the Winding Cp Aer, 
1857. in respect of the calls paid by him. Dn 
the question wliether the relation of ^trustfa* and 
cestui qne trust existed between him ami the 
bank Held, that it did not ox<vpt as to the 
net proceeils of the shares when realised, ami 
that he was therefore not eniitltnl to go In m a 
creditor iti the ^viiidhig up. Xmiknmhriami ^ 
find Purhim Distnet IpHiMj Oh, In re, 

& parte, S W* R, ilh, 

AetioE agftiEsI Destui qm frmt 

Oaliri— Ceitain moimys beloiiglug to A were ite- ; 
vested in sluires in a baiildiig oorapwiy in tl» ‘ 
joint names of A* and B.j the altlwatt t?iwt .facing: 
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for the estate of A., who predeceased B. The com- 
pany went into liquidation and calls would be 
ina(ic upon the shareholders, on the list of whom 
the executor of B. ^^’oiild be put : — Held, that the 
executor of B. was entitled, to be indemnified by 
the estate of A., and might bring an action for and 
obtain a declaration of indemnity before he was 
placed on the list and before any call was made 
on liiin. Fra^icr y. Murdoch., supra, col. 723, dis- 
cussed. JltufhcK-IIalMt Y. Judian Maminotli Gold 
M\nci< Co,.^ infra, distinguished. Jlohbr v. Wayet, 
m Ch. D. 250 ; '57 L. T. 225 ; 36 W. II. 73. 

Against future liability— Quia Timet 

Action.] — A trustee held shares in a company on 
trust for an adult cestui qua trust. He had applied I 
for them at the i-eqiiest of the cestui que trust, 
who paid the money due to the company on the 
applicatioji and allotment. The trustee executed a 
transfer of the shares to the cestui que trust, and 
the latter sent it to the company for registi-ation, 
but the directors refused to register it, and when 
an order was made to wind up the company the 
name of the trustee remained on the company’s 
register as the holder of the shares. Ho further 
call had been made on them. I he trustee 
brought an action against the cestui que trust, 
claiming an Indcmnit}^ against liability on the 
shares. There was no evidence to show whether 
calls were likely to be made in the winding up : 
Held, that the action was a mere quia timet one, 
and that it was premature and could not be 
maintained, llandayh. (Xu?y/) v, Iloycft (1 Vern, 
1S9), not followed. llu(jlies-ll(dlett y. Indian 
3!ammoth Gtdd 2Hne,'i Co.., 52 L. d., Ch, 418 ; 22 
Ch. D. 561 ; 48 L. T. 107 ; 31 AV, B. 285. But see 
Ulyfh Y. I'lad(}atc^ k>(} h. J., Oh. ()(> ; [1801] I 
Ch. 337 ; 63 L.' T. 546 ; 30 \V. LI 422. 

A'nd see Company. 

Power to Purchase Laud — Advance by Trus- 
tee of Part of Purchase Money— Lien.] — Hnder a 
marriage settlenierit the trustees were empowered, 
at the request of the husband and wife, to invest 
the trust fund in the piu'chase of real estate, and 
to resell the same. In exercise of this power the 
trustees, at the request of the husband and wife, 
bought certain real estate at a price which ex- 
ceeded the whole of the trust fund, the husband 
p>romising to pi-ovide the balance out of his own 
moneys. I he husband could not fulfil his pro- 
mise, and C. r., one of the trustees, at the re- 
quest of the husband and wife, borrowed the sum 
necessary to complete the purcliase from a bank, 
and deposited with them the title-deeds of the 
estate. 0, B. died, and the husband was unable 
to repay the loan. Hi an action brought bj’ the 
bank for an account and the realisation of their 
security, and for administration of G. F7s estate : 

- — Hehl, that the trust estate was entitled to a 
first charge upon the real estate purchased for 
the full amount of the trust fund ; that subject 
to such charge the estate of 0. P. was entitled to 
be indemnified out of such real estate for the 
amou,nt borrowed by him, and actually invested 
in or about the jntrehase, and to enforce such | 
indemnity by sale of such real estate without the 
consent of the husband and wife ; the baidi: being . 
entitled to stand in the place of p. P. as ngainst 
the trust estate for the amount-' due to them. 
Pmfrey^ In re^ ‘Woreester City a nd Count if 
Mnhmg Co. v. IJllek, 52 L. J,, Ch. 228 ; 22 
Ch. D.ioo y 48 L. T. 516 ; 31 W. B. 196* 

Lien on Deeds of Chapel for Money borrowed 


for Eebuilding.] — The rebuilding of a disseiit- 
ing chapel was entrusted to three of the several 
trustees in whom the estate was vested. There 
being a deficiency of money, they bon-owed, on 
a deposit of the deeds of the chapel, a sum of 
money which they paid. Interest was for a 
long time paid out of the chapel funds, but 
ultimately the representatives of the trustees 
were compelled to pay the money. Tlic legal 
estate was vested in new trustees Held, that 
the representatives of the persons who had paid 
the money borrowed had a lien on the <leot.ls, but 
that they were not entitled to a decree for fore- 
closure or sale, as by granting such relief the 
trust would be altogether destroyed. Braliey OT 
Dwrltp.^ V. Williamson., 25 Beav. 622 ; 4 Jiir. (N.s.) 
1009 ; 6 W. R. 824. 

Trustee Entering into Account with Tenant 
for Life, and Acting as her Solicitor.] — A 
trustee of a marriage settlement, after the death 
of the husband, entered into an aecoiint with the 
widow, acting also as her solicitor : — Held, that 
the trustee was entitled to retain out of the divi- 
dends upon the trust fund the balance due upon 
such account. Russel v, Buchanan., 4 Jur. 430. 

Transfer of Eund to Eew Trustees— Claim 
by Old Trustee of Lien for Charges.] — Where a 
trustee is required to make a transfer of a fund 
to new trustees, and he alleges that he has a lien 
for charges (though he may have a right, under 
the act of parliament under which he acts, or by 
agreement, to recover payment), he has no right 
to iiitcri)ose any delay in the way of making the 
transfer in respect of his alleged claim. Wllsoji 
Y. Parher^ 10 Jur. 979. 

Legacy in Trust for Sons— Deed of Composi- 
tion — Legacy Transferred to Son.] — Legacy 
intrust for the testator’s sou for bis own use 
and benefit, provided no misfortune in business 
shall in the meantime have hajipened to him, 
so as to deprive him or his family of the 
benefit of it ; the testator declaring his intention, 
his sou’s fortune being amply suSicient, by this 
fund to form a certain and permanent ])rovision 
for him or his family : but in case lie fail in 
business at any time before the age of thirty- 
two, then in trust for the support of him, his 
wife, and children, as the trustees think proper, 
so long as he shall labour under the effects of 
any mlsfoj’tune in trade ; but as soon as he shall 
be freeci and absolutely tlischarged from the 
efl’cets of any misfortune or failure in trade, then 
(but not before) to be paid to him : otherwise 
the interest to be continued to be paid for the 
support of him, his "wife and children, for his life ; 
and if, at his death, he shall be under any 
ditficulty from misfoidune or failure in busi3)ess, 
in trust for his wife and children according to 
his appointment by will ; and if he shall leave 
no widow or child, according to his dis|)osition. 
There was a considerable settlement. Tiie son, 
in. the twenty-eighth year of his age, being 
discharged under a deed of composition, tlie 
legacy was decreed to him, the trustees aiul 
his childreii not opposing it ; but the court 
observed that, if he should not be discharged, as 
ill case it should end in a bankruptcy, the 
trustees would not be indemnified. l)e J/Z/ovv' v. 
Turner^ 5 Yes. 306. 

Fund paid over to Tenant for Life on an 
Indemnity and subsequently Appointed.] — A. B. 
was tenant for life of a trust fund, "with a, 
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a con^i<Ierablo lapse of time, giviDg %^arious sums 
of 11101163 ^ to the cestui que trust : — llehl, thal 
there was evidence from whicli it might be in- 
ferred that the trustee bad, with the aiithorin 
of his cestui que trust, applied the income ii 
liquidation of the balance due to himself 
Stewart v. Connicli, o Ir. 0. L. H. r>{)2. 


general power to appoint by will, and, in 
default, it was settled on the plaintiff, A. B. 
orderccl the trustees to pay over the fund to her 
on an indemnity, and she afterwards appointed 
the fund to the plaintiff and others, who filed a 
bill to make the trustees liable for a breach of 
trust Held, that, by the appointment, the fund 
became assets for answering A. B.’s liabilities, of 
which the indemnity was one, and that,_ there- 
fore, the trustees were not liable. Ulhuiis v. 

16 Beav. 1. 

Priority of Trustee’s Claim to be ludemniffed.] 

The right of a trustee to be indemnitied out of 

is tbe first charge thereon, and 
charge created upon it by 
And, Gonsequeiitl}^ the 
to be 


the trust property 
it has i)riority to any 
the cestuis que trust 
right of a trustee of a public eonipmiy 
indemnified out of tbe property has priority over , 
the debenture creditors. E,rluiU Coal db., i/i ?r, . 
JSlechhoj, la re, :i5 Beav.44i); 12 Jur. (N.S.)7:>7 : , 
14 L. T.' 280 ; 14 W. B. 500. 

A trustee has a primary ebarge (in priority of ; 
tbe, general creditors) to be recouped, out of tbe ' 
life estate of a tleceased tenant for life, tbe 
amount of trust-- mone.)^ wrongfully received by 
him and for the costs of suit. Williams v. 
Allen, 32 Beav. 650. i 

Trustee Acting houa fide under Invalid Will.] 
— A trustee, acting bona fide and with the con- 
currence of the heir at law, under a will which 
was supposed to be valid, but turns out to be 
invalid, is entitled to be iiKlemnified out of the 
personal estate. Edgecainhe v. Carjjc/iter, 1 
Beav. 171 ; 8 L. J,, Oh. 17. 

Indemnity to Trustee for liability for Torts.] — 

A ti'usree, in due execution of his trust, directed 
tbe bailiff cniployed on the settled estate to have 
certain trees felled. The b.ailiff ordered the 
woodcutters usuall.y employed on the e, state to 
fell the trees. In (ioing so they allowed a bough 
to fall upon a passer by, who brought an action 
against tlieti'ustceandrecovered heav^* damages : 
— Held, that the trustee was entitled to an 
indemnity' out of the trust estate. IJenett v. 
ml /lain, 4 He G. H. J. 251). 

Trustee’s Eight of Eetainer — In respect of 
Bebte.J — A trustee of an estate devised or con- 
vey c< I to him for the }>urpose of j)n ring debts has 
no* right of letniner thereout, whether be is 
executor or not. Eaia v. Sailler, 40 L. J., Oh, 71)1 ; 
L. B. 12 Kq. 570 ; 25 L. T. 202 ; 11) W. ll 1077. 

An executor, who was also trustee for sale of 
an estate for the payment of tiebts. w.as a creditor 
of bis testator, who died insoiveiit, and bad re- 
ceived per.sonal estate wJiicb he Jiad retained in 
part smisfactioii of Ins debt. The real estate 
was sold, a portion before tbe time when a 
creditor's suit was instituted, and the remainder 
under the decree, and the proceed.s as to part 
were in the executor’s Imnds, and the remainder 
in cfdirt : — K<?hb that the otlier creditors must 
bo paiil out (if Hje proeeetls of sale tip to an 
equality with the executor, and that there must 
,th.en be a rateable dls.tdbutimi, Ik 
: .\'A‘ trustee^ in answer to a request for money 
by I to cestut quo trust, refused An make any 
ftiflte.adyanocs tuitil he had reduced a balance 
found , due to him on an account previously 
bbemt and subsequently, with 
'Ol the cestui ,que trust, con- 1 
‘ In' Vebelpt of the income of tlic trust pro- ; 

acoou but, after] 


Eights of Defaulting Trustee,]—’ A dofaiibing 
tnisloe cannot claim, as again-i ids f'e-im's quo 
trust, any beneficial intert-st in tin* tru>1 e-tate, 
even althuugli he may have br-rMn;e < nnried 
thereto derivatively, ba* exainplr. l.seing one 
of the next of kill rff a ce-uii que tni-t \\\u\ 
lias tiled intestate. Jaenlm v. liijhuwe, 43 L. J., 
Ch. 280: L. K. 17 Eq. 341. 

Title-Deed of Property in Hands of Trustee 
fox* Ancestor’s Widow—Eight to Possession of* 
as between Trustee and Heir-at;*Law» ]— ■ Plaint ill, 
as iieir-at-Iaw of C„ sued tkdViitfanr. to recover 
possession of 'a iitle-deeil under the bdlowlng 
cireunistanccs : By a conveyant*!* of the !2iii 
Kovember, 1862, certain freelndd property was 
conveyed to C. in fee. On the 13? It July, 1865, 
C., by nil ante-nuptial seitlcimmt of tliat: dale, 
In consideration of In’s Intendiitl n'mrnhigo wllii 
the defenilauPs sister, cimrged the said 'property 
with the imyrncidv after Ins death, of a yearly 


3 . 'r/'‘ 
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annuity of V2l. to her (hiring her life, and 
secured the same h^y a grant of the said property 
to the defendant, as trustee for his sister, for a 
term of 100 years, with the usual powers of 
distress and entry, <S:c., in case of the quarterly 
payments of the annuity being in arrear. Upon 
the execution of the settlement C. handed the 
deed of conveyance of the 12th November, 1862, 
to the defendant and said to him, Non shall 
have the deed of the house to hold in your pos- 
session for the safety of your sister,” and at the 
same time a written acknowledgment of the 
receipt of the conveyance, and an undertaking 
to deliver it to C. or his assigns, on the fulfil- 
ment of the trusts of the settlement, was signed 
by the defendant. The marriage took place, and 
on C.'s subsequent death, in December, 1875, the 
plaintiff, as liis eldest son and heir-at-law, 
brought an action iji the county court against the 
defendant to I’ecover possession of the convej'- 
arice of 12th November, hs(;2. The county court 
judge held, in favour of the ])laintitr, that he 
was entitled to recover the deed in question : — 
Held, that the defendant, as trustee of the 
settlement, was entitled to retain jjossession of 
the deed of coiivei'ance in <]uestion during the 
continuance of the trusts of the settlement on 
the ground that it was delivered to him by C., . 
the settlor, as a further security for the payment | 
of the annuity, and that the possession of it 
enabled him the better to perform the trusts of 
the settlement with the execiititm of which he 
was charged. Corhi v. Thomas^ 46 L. T. OKJ. 

Claim against Estate of Married Woman — 
Clause against Anticipation— Payment of In- 
come in Advance,] — Wliere there is a clause 
against anticipation, and trustees pay the income 
to a raarriod woman in advance, they are liable 
to pay it over again, and are not entitled to be 
reimbursed out of the subsequent income. 
LeaeJb v. Way, 5 I.. J., Ch. 100. 

Accepting Allotment of Hew Shares.] — 

A trustee under a marriage settlement accepted 
an allotment of new shares in a bank, which 
afterwards failed. The settlement contained a 
clause against anticipation : — Held, that he had 
no claim to be indemnitied out of the trust estate. 
Shenff V. 12 Jiir. (N.S.) 320 ; 14 L. T. 

r)l0;'’l4 W. Li. (129. 

Savings from Separate Estate— Calls.] — 

One of two trustees of a marriage settlement, 
under which the wife took a separate estate for 
life without power of anticipation, having shares 
in a bank vested in him upon the trusts of 
the settlement, obtained an allotjiieiit of new 
shares at the request of the wife, and upon the 
faith of her representation that the purchase 
money should be ]:)aid out of certain savings of 
her separate estate. The bank failed, and calls 
were made upon the trustee, who hied a bill to 
enforce payment out of the wife's savings 
Held, that the savings of the wife’s separate 
estate were liable to indemnify the trustee 
against all calls and liabilities incurred on her 
behalf in respect of the shares. ButUv v, 
Ckinrpdirn, 38 L. J., Ch. 35 ; L. li, 7 Eq. 16 ; 
19 L. T. 274 ; 17 W. R. 24. 

Held, also, that money arising from savings 
of separate estate which hml been invested by 
the wife in the names of the trustees of the 
settlement without any intimation that it was 
to be held on the trusts of the settlement, was 
liable to indemnify the trustees of the shares, 2b, 


Advance to Husband without Written 

Consent of Wife or Bond of Husband.] —By a 
marriage settlement the interest of a trust fund 
was limited to a wife for life, for her separate 
use, with power to the trustees, upon her consent 
' in writing, to advance the trust fund to her hus- 
band, upon the security of his bond ; if the 
trustees, with consent of the wife, advance the 
fund to the husband, but without her written 
consent, and without the husband’s bond, and if 
the trust fund be lost by his snbse(|uent bank- 
ruptcy, the trustees are entitled to be Liuleinni- 
iied to the extent of the wife’s interest. Cooker 
v. Quayle, 1 Russ. & M. 535. 

Instigation of Tenant for life — Mode of 

Enforcing Indemnity.] — 'riie executors of the 
trustees of a mariiage settlement were sued by 
the remaindermen under the settlement for 
restoration of the trust fund, which had been 
advanced by the trustees to the husband and 
wife in breach of trust. The wife, who was 
tenant for life with restraint on aiiticipatmn, 
was a defendant, but no relief was asked by the 
plaintiffs against her. The executors did" not 
deny the breacli, but they pleaded tliat the ad- 
vance was made at the instigation of the tenant 
for life, and claimed indemnity out of her life 
estate : — Held, that it was not necessary to bring 
a fresh action to enfoi’ce the indemnity, but 
that the executors should be given liberty to- 
appH in cliambers as to determining and en- 
forcing their right, if any, against the tenant 
for life. In Holt v. //i/Z/f, 66 L. J,,, 

Ch. 734: [1897] 2 Ch. 525; 7<> L. T. 776: 45- 
A\kR.650. 

Scotch Settlement.] — R., by deed, as- 
signed pro[)erty in .Scotland to B., as trustee, 
with a direction to pay to his sister Mrs. R., a 
married woman, during her life, the net income 
(>f the pro.perty, or such part of it as lie might 
deem necessary for the support of her and 
her faniii}!^ : and he tliereby declared the pro- 
vision for Mrs. R. to be purely alimentary, 
and exclusive of the marital right of her then 
or any future husband, and that it s])ould not. 
be assignable, or subject to any deed which 
either she or such husband might grant in re- 



I of Mrs. R,, for the su{)port of his family, and,. 

; on other accounts ; to secure the re|>ayment of 
which, B., with Mrs. R.’s consent, executed to. 
A. a deed of assignation of her interest in the 
trust property, reserving 60/. per annum for ali- 
ment to Mrs, R. and her family. Upon apj^ical 
from, and reversing the decision of the court of' 
session : — Held, that the execution of the deed 
of assignation was ultra vires of B., and a 
breach of trust on his pari-, and that the deed, 
was wholly invalid as against Mrs. R. Ritchie 
V. Bmnie,, 9 Jur. 435. 

Married Woman Annuitant under "Will 

appointed Executrix not obtaining Probate but, 
taking Possession of Estate.]-— A married w(unan 
who is an annuitant under a will for life, for 
her separate use, without power of antici}Ei- 
tion, is appointed executrix ; but failing in 
obtaining probate, takes possession of ami mis- 
appropriates the estate. In an administration, 
suit asking the usual accounts against her, lull; 
not referring to her separate estate : — Held, that 
the arrears of the annuity were applicable to. 



where both the trustee and the nistigatmg 
bcneficiarY were aware of the taets which con- 
stitute the breach of trust Ih.. 

Wliere a trustee for a married woman, tenant 
hlv. restrained from anticipation, advanced 
■t of the capital to her upon her verbal request 
and statement that the iiiGiicy was needed 
prevent her home from being sold upc Heldj 
that the trustee, upon making good to the estate 
so advanced, ought to be indemnified 
out of the income payable to the married woman. 
lllalicUxx. BicyrtU, infra, distinguished. 

Bight to impound Interest of Instigating 

Beneficiary in Hands of Assignee for Yalue— 
Married Woman restrained from Anticipa- 
tion — Trustee’ s Duties towards — Knowledge 
of Trustee a Tact for Consideration.]-— Section 
6 of the Trustee Act. 1SS8, which is sub- 
stantial! v repeated by s. 45 of the Trustee 
•— lield, Act, 1803, was intended to enlarge the power 
separate use, of the court as to imlemnilymg _ trustees, 
s not charge- and to give greater relief to ^trustees,, and 
but that the did not operate to curtail tiie prevumsiy 
mint was so existing rights and remedies of trustees or to 
: H. 100 ; 28 alter the law except by giving gre:uer power to 
\v E 433 the court. The discretion given to the court by 
s, () as to whether it will impound or not 
is a judicial discretion, and if, prior fcoytlie act, 
- the court would in a proper case enforce the 
Trnsfcoe'of aiequity of a trustee to have the interest of a 
•eement with bcmeficiary, who has Instigated a breach of trust 

) a lien on and receive money advanced in, pursuaiice ot it. 
of the wife i impounded, and would iinpouiul that interest 
in the hands of an assignee, it will equally since 
to the act “’ think lit " to enforce the equity in a 
a similar case and impound. Ihe fact, that the 
trustee has been offered and has uot.^ taken 
an express charge upon the beneficiary s iiiterest. 
does not amount to an abandonment of the 
m’iuiib to enforce the fqiiity. The trustee tloes nut 
of Court to Impound because he first replaces Ihc money. 

Beneficiary* Bulton. v. Cffrre, (>4 d.. hdi. 1G4 ; ]18fi5j 

at, 1803, s. 4.5. i Ch. 544 ; 13 R. 174 ; 71 L. T. 753 : 43 V7. It. 

—Consent of Beneficiary ^Hiere an assignee of the bcneJicuirys lu- 
6.1— In order to give a terest knows at the Cite ot Ins purelmw nmt 
ftheTrnstec Act,188S, to the beneficiary is a dent or to the rni--t me 
■ a beneficiary by way of in respect of moneys linrroweo ne .s f mi t 
, tlie beneficiary must in law to have knowknlge or^ ad t 
nr “ennsoiit in writing;' arising out ot the Circumstances oi .he bou*n\- 


make good her misfeasances, 9 w'r" 

cruirig payments. PemVerton v. i/‘ Gill, 8 W . A. 

290. 

When Separate Estate liable for General for 

Torts and Breaches of 'S^^^nst.]— The separate part 
estate of a married woman is not liable loi an^.. 
geiloral torts committed by her, nor for g®'’ 

of trust, unless the breuches of trust consist m 
uppronriatioii of trust funds compnsed m the the m.mcj 
slme settlement us that creating her separato 
estate, WmM<1 v. Haul, 44 J-- Clj; 


property settled^ \vi 
chargeable. Clive ^ 

L. J., Ch. (585 ; 5 Ju 

See also ante, G. c 

Bund Settled to Separata Dse of Wife- 

Xien Agreed to before Marriage. ]—T 
settlement not entitled, by an agre 
the husband before the marriage, to a 
the fund, settled to the separate use_cr 1 
>dixrin<^' the joint lives of the husband and wire, 
with remainder to the survivor, in opposition 
a ioiiit appointment ma'de by them, under 
power reserved to them in the settlement. 
yMovris V. Clarlisoii, 1 J. & W. 107. 


3 act The court declined to remove !i re-unrhit on 

ii of anticipation inorder to enable trustees to impMuml 

i the a iiiarncd\\'omau‘s life in lerest , where ■"lu • hm I < u m- 
idett sented in writing to the change « if an Uivv<t numt . 

7 E. butlnnhiotinsiigiitedrheehangeanddidm)! know 
that the new investment was a_brtach oi inws, 
and the trustees had not_ explained to her that 
attbelnsti- the proposed new investment was improper tn 

' • ' y'way. lt:is the, duty of a;tTUste<t fo protirt 

j — la married woman again>t herself, when she. as 
i oi 52 Viet. ! a beneficiary restrained front antlidpatimi, asks 
trustee who j him to commit a brcacli of trust, and he iimst; 

not deliberately commit a breach id’ trust atjhe 
dth the consent in writing of request or with tlm consent beiidkdary 

' ' ■■ ‘ ' apply in the 'hope that the eouiti-^pll 

instigation” ot him by removing tim restraint, fhiivof the facts 
" "'Ch. to be borne in mhid by the = court in tlw‘ exei> 


trust by reason of want ot care oiitnep 
trustees. Som evset, Ju /'C, bowevset \ 
(lr/).G3L.J.,Ch,4I: f kShb] 1 Cln^ 

34 ; Gfi 4^. T, 744 ; 42 Y'. E. 14;> — 0. A. 

Breach of Trust conrmitted ... 

gation or Bequest or with the Consent in Writing | any 
of a Beaeftciary ’’-Bequest without Writiag.)- ! a 

In s. i) of the Trustee Act, 1888 (ul & 

'^cfTifili pArviding for indemnity to a 1. ^ ^ 
lias committed a breach of trust at the instiga- 
tion or request or wiil 
,a beneficiary,” the w'ords »in writing 
" ,<ualy to “coiibcnCaml not to 
d GiifUth v. Mug!u% 82 E. J. 

B6;’‘ Itm] B Ch, 105 ; 66 h. T. 760 ; 40 

' ' ’ ; d f dfectelioq which the section confers upon 

Ale.'ebiil’ti ol ordering that the Intent of the 


j l-’V'" V J;,’ , t 
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Eeversionary Interest of Married Woman 

— “ Beneficiary in tlie Trust Estate.”]— li. was 
entitled absolutely in remainder to the ti'ust funds 
of his mother s marriage settlement, which she had 
appointed to him by deed, su})ject to her own life in- 
terest. By his own marriage settlement R. cove- 
nanted to pay to his trustees within six 

months after his mother’s death, and, in case of his 
death in his mother’s lifetime, that his executors 
should pay his trustees, during his mother’s life, 
40U/. per annum, to be a])])lied as if it were in- 
come of the 10,000?. 11. took the first life inte- 

rest under Ins settlement, with i-einaiiider to his 
wife for life. 11. assigned to his trustees, as 
security, the trust fumis of his mother’s settle- 
ment. Tlie trustees of the mother’s settlement 
had notice of the assignment. R. having become 
embarrassed, the trustees of the mother’s settle- 
ment were induced, on the entreaty of R., his 
mother and his wife, to apply a large portion of 
the trust funds in discharge of R.’s debts. The 
trustees of R.’s settlement brought an action 
against the trustees of the mother's settlement 
for breach of trust, claiming that they might 
replace the funds. The defendants counter- 
claimed (inter alia) that the interest of R. and 
his wife in the funds might be impounded and ; 
declared liable to indemnify them : — Held, (1) I 
that there was no right of indemnity to the , 
' defendants out of the interest of cither R. or his | 
'wife under R.’s settlement, such interest not | 
being an interest of a “beneficiary in the trust ' 
estate” of which the defendants were trustees, i 
so as to come within the Trustee Act, 1888, s. (5 ; i 
(2) that, even if the interest of R.’s wife hnd i 
been such an interest, the court would not in its 
discretion under the act have iin]:>oundcd it, 1 
there having been no misrepresentation on the . 
part of R.’s wife, and as the defendants must be | 
taken to know that she could not validly deal j 
with her reversionary intei-est. liiclwtU v. 
iriolistU, (U. L. T. 263.“ 

8. Release. 

Acknowledgment or Deed.] — Trustees have a 
a right to some sort of discharge from their 
oestui que trust, not, perhaps, a release, unless 
the instrument creating the trust was under seal. 
WrlgMs Tnidn, In K. J. 41 6. 

A trustee paying the trust money in strict 
accordance with the tenor of the trusts is not 
entitled to a release by deed : secus, if he is 
called upon to depart from the strictly expressetl 
trusts. V. 1 Drew. 308. 

Where a trust was created by parol for A. for 
life, and to provide for her funeral expenses, 
remainder to her two children and the tenant 
for life, and remainderman called for payment ; j 
— Held', that the trustee might lawfully insist | 
on a release under seal. Id. j 

Transfer of Stock to Cestui que Trust.] — 

Trustee of stock, on transferring the stock to 
. his cestui que trust : — Held, under the circum- 
stances of the case, entitled to an acknowledg- 
ment by the cestui que trust of the stock being 
received in full of all demands, though not 
entitled to a release under seal. And inasmuch 
as the cestui que . trust declined to make the 
acknowledgment, the court directed a general 
administration account to be taken of the real 
and personal estate of the testator from whose 
■real and personal e.state the stock was derived, 
although no account but a mere transfer of 
^the stock was prayed - by the bill, and no open 


unsettled account suggested by the answer. 
Ckadwlch V. IleatUy, 2 Coll. C. C. 1 37 ; 9 J nr. 504 . 

Transfer to Other Trustees.] — Trustees, 

on receipt from other trustees of trust moneys, 
are not bound to execute a release ; all that can 
be required from them is a written acknowledg- 
ment of the receipt of the money. Ckter's Tniati, 
In w, 25 Beav. 306. 

Partial Release- Surviving Partners.] — Where 
the defendants were surviving partners, and 
executors and guardians of their deceased 
partner : — Held, that the cestui que trust wei'e 
not barred by the lapse of thirty years, nor by 
partial releases executed on insulficieiit know- 
ledge of the partnership affairs and state of 
accounts, from calling for inqxiiry .and account, 
and claiming a share ill the profitsarising from 
the estate of the deceased having been continued 
and used in the partnership, although during 
successive changes in the firm. Sembie, time is 
only a bar in cases of trust xvhen there has been 
a direct and independent dealing between the 
trustees and cestuis que trust, and upon full in- 
formation and examination of all the documents 
and evidence after that relation has terminated. 
Wedderhim v. Weddorhurn. 2 Keen, 722. 
Affirmed, 4 Myl. & Or. 41 ; 8 L. J., Ch. 177 ; 3 
Jur. 596. 

Release of Breach of Trust — Onus of Proof of 
Knowledge.]— When a breach of trust has been 
committed, from w'hich a trustee alleges that 
he has been released, it is incumbent upon him 
to show that such release was given by the 
cestui que trust deliberately and advisetlly, with 
full knowledge of all the circumstances, and of 
his own rights and claims against the trustee. 
Farrnnf v, FhoichforiK 1 De G. J. tk 8. 107 ; 32 
L. J.. Ch. 237 ; 9 Jur. (ALS.) J23 : 7 L. T, 770 ; 
11 W. R. 294. 

A release by cestuis que trust to trustees after 
a bi'each of trust, and whilst ignorant thereof, is 
invalid. Jlayich v. CordereM, 5 Myl. & Or. 179 ; 

9 vSim. 339 : 9 L. J., Oh. 153 : 4 Jur. 140. 

Independent Solicitor.] — Where the trus- 
tee (a solicitor) came to a final settlement of 
accounts with his cestuis que trust and a general 
release was executed, the accounts containing 
credits for his professional bills of costs, which 
were perused bj^ an independent solicitor, acting 
for the cestuis que trust : — Held, that the ilefen- 
dant was entitled to the benefit of the release ; 
and in the absence of any fraudulent advantage 
having been taken over ignorant parties, the 
plaintiffs were bound by it, Sfanes v. Pcrrhrr, 9 
Beav. 385 * 10 Jur. 603. 

Releases given to trustees by their cestuis que 
trust in respect of breaches of trust set aside o)i 
the ground of the releases having been obtained 
by the improper influence of the person for whose 
benefit the breaches of trust have beeii committed, 
and of the cestuis qne trust not having had in- 
dependent professional advice in the matter of 
such release. Zloyd v. Attwood, 3 De G. & J . 
614 ; 5 Jur. (KhS.) 1322. 

Aitlioxigh cestuis que trust acting by an inde- 
pendent solicitor, to whom all the facts of the 
case are known, may be bound by a release given 
to their trustees under the advice of that solici- 
tor, it rests upon the trustees to show that tluj 
cestuis que timst acted in relation to such re- 
lease by an independent solicitor. J h. 
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Deed of Confirmation.]-— Where cestuis que the trust Held, not to be a bar to a vSiiit by 

trust, in ignorance of their rights, give a release the same cestui que trust against the trustee, 
to their trustees, even a deed of coiifirination, although such suit was not brouglit until seven 
also executed under the same circumstances, will years after the cestui que trust had. attained 
operate nothing. Ih, twenty-one. Overton v. Banlder, 8 Ha, re, 503 ; 

Two ladies, entitled to a trust fund which 9 Jur. 906. 
had been improperly lent by the trustees to 

A., who stood towards those ladies in loco Eelease by Married Woman,]— A sum o.f 
parentis, were induced by A., not long after money charged upon lands was, by a marj'iage 
their coming of age, to execute releases to the settlement, assigned to trustees, to p!iy the 

trustees, talcing from him a security for the interest to A., the husband, for his life, and 

money, which security was known by*him to be ■ after his death to pay the wife a jointure of 200f. 
worthless. Ho direct communication took place < a year ; providetl that it should be lawful fur A., 
between the ladies and the trustees, nor did the with the consent of the trasrees in writiug, to 
trustees render any account to them, but the call in the fund, and lay out and ilispose of the 
ladies were represented in the transaction by B., same in the purt^hase of an estate of inlieritanee 
a solicitor, who was known to the trustees to or freehold, for a term of at least tliree lives, or 
have been for years the confidential adviser of of a lease for a term of years, whereof niuety- 
A., and the transaction was conducted by B. and nine years shall be unexpired, or otherwise 
A.'s solicitors. B. was never, in fact, authorised advantageously, which purchase or diq)o>ab 
by the ladies themselves to act for them, but when so made, should be settled aiul vested to 

wa.s nominated by A., and the ladies did not the several uses, trusts, intents, and purposes 

consider him to be acting for them : — Held, that thereinbefore mentioned in respect; to the said 
under the circumstances the trustees could not sums. A portion of the fund was paitl to the 
avail themselves of the releases. Ih. surviving trustee, who lent it to A., on a reieiise 

being executed by A. and tlie W'ifo B. and C. 

Setting Aside Eelease.] — A release was their son, and acknowledged by her : — Held, 

executed in 1859 by two ladies in favour of the after the death of A., in a suit by B. to replace 
trustees of the will under which the ladies were : tlie trust fund, that the release as to her was 
residuary legatees. The ladies and their husbands inoperative. SioithwieU v. Sfu/tluvfck, 12 Ir. 
applied on summons to have the release set aside ; Ch. li. 181. 
on tlie ground that they had no independent ad- 1 

vice, and had acted in ignorance of the fact that j Eecital in Settlement on Second Marriage 

they were residuary legatees, instead of, as thej' j of Wish to give Credit to Trustees for all Pay- 
had sufiposed, entitled to legacies oul}", and had 1 ments made at her Eequest. j — Personal estate 
been induced to give an absolute release in con- was bj^ settlement vested in trustees for ik, a 
sideration of a sum far less than that to which it married woman, for life, without power of 

turned out thet' were entitled. Tiie evidence in amicipation ; and in case there si louid be no 

support of their claim was uiicoriti’adictcd : — ! issue of the marriage, in case iil., her husband. 
Held, th«it the release could not bo set aside on ; should survive her, as she should iw deed or w'iLI. 
the materials before the court. Garnett^ In rc^ i a[>poiiit, and in case she sluuild survive, for iicr 
(riikdjj V. Macaulay, 32 A¥. 11. 474. j abst)lutely. W., the acting trustee of tlie setrle- 

I ment, at the instance of the wife applied rhe 

Eelease Executed under Mistake.] — A. ! property in discliarge of her husband’s iiabIHties. 

executed a bond to B. aiul C., conditioned [ M. died, ami by Ik's rccpicst the trustee took no 

for payment of an annuity of lOU/. to D. for i steps to realipie his assets, ik married again 

life, and assigned an annuity of 120k for the ' nfter the lapse of some years, and in her mar- 
life of one M., and a policy of insurance bn- 700/. ■ riage settlement recited her wisli -o give credit 
on M.’s life, to B. and C., upon certain trusts for to \Vk for all payment-v jiiatle by the tru'^tccs at 
further secui'ing the annuity of 100/. M. diet!, ! her request : — Held, tiiat hkhml Io<t her linht ti^ 


arnl A. died shortly afterwards, having, as was 
then believed, received rhe 700/. and applied it 
to his own use. Shortly afterwards, 1),, in con- 
sideration of 500/., releasetl A.’s personal repre- 
.sentative and B. and C. from the annuity of 
100/. and the securities for it. Some years 
afterwards it was discovered that A. had placed 
the 700/. in a bank, in tlie names of 0. and Ch, 
where it still remained : — Held, that the release 
liaving been e.Neeatcd under a mistake, was in- 
operative, and that the 700/. remained impressed 
with the trusts fur securing the annuity of 100/, 
Ilurr V, Becher, 12 8im. 465 ; li L. J., Ch. 153 ; 
■,6J«r.93, ■ ' I 

Deed of Compromise with. Bepreseutatives | 
(’•Skiid Creditors of Deceased Trustee, j— A deed of i 
'eompromise executed by cestui que trust, with j 
■the-represenUitives aud creditors of a deceased I 
^ breach of trust, reseindedj ? 
declared responsible. Walher v* ; 

\ 19 It E. 155. 

release cKccutad by an 
in respect of i 


; make the trustee liable for his breaches nf trust. 
llutherfoord v. Mazicrc, 1.8 Ir. Ch. Ik 20 k 

Eelease by Eerson just of Age.]— I’he itouH 
looks with eoiisulcniblc jcaloiNv ar a ivlca>e exe- 
cuted by a young iatiy, at or short ly tii'icr attain- 
ing twenty-one, upon a scrtlcmcut of aecMimis 
between her am 1 her trustees. Jhtrkcr x. Binvam. 
20 Beav. 295. 

A suit for impeachmeur of such a release mu<t 
be. instituted <jiiickiy. Ih, 

Observations on the jealousy with whleh tlie 
court looks at a release executed by a person who 
has just come of age, and on theetfectof the ^ 
particuiar circumstahees umler which the release 
I is given. Tb. 

iiy a marriage settlement in 1832, real and ' 
personal estate of H., the smemled wife, wi« 
conveyed to trustees In trust for Ik, the in- 
tended husband for life, and niter the deallr' , 
of the .survivor of Ik ami H, in trust for the 
ehikiren of the marrmgo, as % iiml M. or the' 
survivor should appoint, and la default 
appointment for the children ©umily. fhc 
trastees allowed K, to obtain poi^filos of ■' 
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trust fund which he mixed with moneys of 
his own, and in 1861 one of the trustees corn- 
menced a suit to compel him to I'eplace the 
fund. By aiTangoment of the trustees with E., 
he and H., deed of the 25th September, 
1861, irrevocably appointed the fund equally 
'among the children, four of whom were of 
age, and one (the plaintiff) a minor. On the 
following da}^ the four adult children, and 
two years afterwards the plaintiff, when of 
age, executed a deed releasing the trustees 
from the trusts of the settlement. The children 
executed the release by the direction of their 
father, without any professional advice or 
assistance, and in ignorance of its contents or 
effect, and of their rights under the settlement, 
E. from time to time paid sums of money for 
the plaintiff'. He purchased for the plaintiff a 
eommission in the army, paid for his outfit, 
&c., made him an adequate yearly allowance, 
and paid a large sum for his promotion. Ho 
■one of the sums so advanced was equal in 
amount to the plaintiff’s share of the trust 
fund, nor was there any evidence that it was 
stated at the time of the advances, or under- 
‘Stood between the plaintiff and E., that they 
were made out of the trust fund in E.’s hands : 
— Held, first, that the release should be set 
aside ; second, that E.’s position was that of 
a debtor to his five children for their respective 
■shares of the trust fund ; third, that the sums 
advanced, being respectively less in amount 
than the plaintiff s share, were not a satisfaction 
'Of it pro tanto, and that E. was not entitled to 
■credit for them. JReade v. Reade^ 9 L. R., Ir. 
409. And see Wade v. 4 L. J., Ch. 105. 

Release to One of Several Trustees.] — A release 
to one trustee in respect of a breach of trust 
committed in the investment of part of the trust 
funds ; — Held, to be a release to the other trustee, 
the release operating as an acceptance of the 
securities upon which the funds had been in- 
vested, Blacliwood V. Borrower, 2 Con. &: L. 
459 ; 4 -Hr. k War. 441. 

Release by the Court.]— On motion, reference 
■directed to inquire whether defendant, a trustee, 
remains accountable for any acts done by him as 

trustee, and, if not, to settle release. v. 

jOshorne, 6 Ves. 455. 

See also Deed and Bond. 


9, Contribution from Co-Trustee. 

Assignees in Bankruptcy.] — Contribution en- 
forced among assignees in bankruptcy to re- 
imburse a payment by one under an order for 
a loss, occasioned by their joint act ; and the 
objection that the defendants actetl only for 
conformity upon the representation and advice 
•of the plaintiff, did not prevail. Linqard v. 
Bromley, 1 V. & B. 114 ; 12 E. E. 195. ‘ 

Suit against Trustees to Repair Breach of 
*!Crust,] — Contribution between trustees cannot 
be enforced in a suit instituted against them to 
repair a breach of trust for which they are all 
liable. Fletcher v. Oreen, 33 Beav. 513. 

As to the right of co-trustees, who had 
•committed a breach of trust, to contribution 
iii a suit to make them replace the trust 
••fund. IK ■: 


Right to Bring Action.]— If A. and B., two 
trustees, have committed a breach of trust and 
are equally liable, but B. received the produce, 

A. may sustain a biE against B. alone to recover 
the amount, for the benefit of the trust. 

B. vynard 20 Beav. 583. 

H. assigned property to B. and AT. to be 
invested in the public funds or other securities 
upon trust for himself for life, remainder to his 
wife for life, remainder to his son. After H.’s 
death the trustees, having received 400h of the 
trust money, lent it to AV"., who already owed H. 
100 h, and who thereupon signed an informal 
memorandum, stating that the title-deeds of his 
house, (&c., were held as a collateral security. 
These deeds were in B.’s possession in respect of 
a debt due to another person, and secured by a 
term of 500 .years. The widow was informed of 
this transaction, and received interest on the 
500^, at 4 per cent., subsequently, at her request, 
raised to oL per cent. W., having conveyed all 
his real and personal estate to L. for the benefit 
of his creditors, and having afterwards ceased to 
pay interest on the 500Z., a bill was filed against 
him by B. (the widow and the son of H. and L. 

: being also made defendants) for the recovery of 
the .500^., etc. .-—Held (1) that B. was entitled 
to file such bill against his co-trustee, notwith- 
standing that he had himself been guilty of a 
breach of trust ; (2) that he was himself liable 
to replace the whole trust fund, if it could not 
be recovered from W. ; (3) that the acknow- 
ledgment signed by W. constituted an equitable 
mortgage ; (4) that the legal estate in the 
hereditaments tli'cTein comprised being vested 
in B., the subsequent assignment to L. did not 
affect the term of 500 years ; (5) that the widow 
was liable to account to the trust fund for 
interest received by her in excess of 4^, per 
cent. Ih. 

Insufficient Security — One Trustee acting 

Honestly but Erroneously — Other Trustee doing 
nothing.] — H., C., and T., trustees, invested a 
sum on mortgage. The security turned out to I e 
insufficient, and a lo'=!S was sustained. In a suit 
instituted by the beneficiaries it was dcclareil 
that T., C. an<I her husband, and the estate of 
H. were jointly liable to make this loss good, 
and numerous orders were made directing 0. 
and her husband and T. to pa..y certain sums 
into court, and eventiiallj^ the plaintiff’s, who were 
the trustees of a settlement which comprised 
certain portions of H.’s estate, paid the whole 
sum into court. The plaintiffs then sued T. fur 
his one-third contribution, and obtained jutlg- 
ment, but by reason of his insolvency recovered 
nothing. They then sued Mr. and Mrs. C. for 
half contribution. There was an aiTangement 
between the trustees that Mr. and Mrs. 0., who 
were resident abroad, should not be troubled 
about the trusts, and, as a fact, they did nothing 
therein : — Held, that this was no bar to con- 
tribution, for where one trustee acts honestly 
though erroneously, the other trustee who by 
doing nothing neglects his duty more than the 
acting trustee, is not entitled to indemnity. 
Bacon V. CampJumsen, 58 L. T. 851. 

Improper Investments — Solicitor-Trustee 
Guilty of BTegligence.]— Trustees were held 
liable to replace sums improperly invested by 
them, ' One of the trustees. A., was a s«.)licilor, 
j authorised to make professional charges for work 
I done for the trust. The other was the witlow 
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the whole fLiml reph'ced bj A., and not for con- 
tribution only. Ih. 

Assignment of Honey due to Settlor by Fijni 

to Trustees, one being a Partner in the _ 

Bv a settlement made in contemplation ut mai- 
1 ...a lady assigned a certain sum of nn.ney 
<aiid interest due to her 

one of the partners in the lirin and the pmnum,. 
as trustees, upon trust, to iiennit the tin u i .c- 
main in the hands of the firm until tae _lrusn..> 
Hhonld be requested by the settlor, in 
;all it in. and upon sucti reqiiot to cao i.. .... 

)t the same, and inve>L n, mni 
hold such sum and the investment rq)uii_ me 
;oiied; and it was provided, 
the trustees, wnli the 
i,hving to the panne i 
‘ . of" the linn, fnree 
writing, to call in tiio sind 
as it remained in tac* 
•h the consent of ih-e settlor, 
be answerable for 'ariy ■ 
he firm suspended pay- 
isition witli their eredi- 
■ B settloryfor 
to call in the 
■ested his co- 
upon’ his refusal to 
ainst liistco- 

liaye '.the* 

and himself indem- 
-Held, that the partner trustee mu.^t be 
the fiuul in his hands from 
hs after the notice 
r it ■ and that, therefong 
of the debt niighf be made 
j other q:)armei* iii-the* 
tu'ty to the suit, h y.. 


of the testator, and the tenant tonne unuer 
will of the trust funds. A. took the more actne 
part in making the investments, and was paid 
costs for his professional chaiygmg 

fees both for negotiating the loans, dtducinc 
the title, and preparing a-'id completing the 
mortgages ; and he did not, in the opinion ot nage. 
the court, communicate what he did to his 
co-trustee in such a way as to enable hei o 
exercise her judgment upon the iiiyestnieiits, 
and make them her acts as well as las own , 

Held that A. had undertaken to find piopei ] 
investments, and that the widow had join^j;^ | 
advancing the fund on the faith that the in- ■ c 
■vestments were proper ones 
looked into by A., as solicitor 
been misled by him, and be had been 
negligence in his duty as a solicitor , ^ _ 

as between A. and the widow, A. was primarily 
liable for the breach of trust. Partington, 
re, ParthngUm v. Allen, 57 L, T. 6o4, 

-—Advance to Builder on ^ .i. 

Land— Money Adviced applied in Payment to 
One Trustee of Price of Land.] ...... ....... 

advanced to a builder money on mortgag* 
land and houses thereon. The land had belur 
to the defendant, one of the trustees, and pa. . j. 

IL was applied by the bmlder | trustee to pa^ 

in payment of the price of the land and of othu j do so, 
money due from him to the defendant, ihc 
other trustee hied a hill against the defendant, | tv 
alleging’ that the security w'as 

n.«lrWur Ahafc the security might be rei , . , . 

that the defendant should make good any de- tne ex|iiration 

ficienev * Held, that the plaintiif had no equity requiring 

SriSe bfs co-trustee primarily liable ; and a decree 
that the court would not direct a sale of the 
Dronerty in the absence of the cestius que^trust. 

Bntler\. Butler, 47 L. J., Cdi. 77 ; 7 Ch. D. 

IIG ; 37 L. T. 518 ; 26 W. E. So— C. A. 

Legacy paid to Solicitor of Trustees— Mis- 1 crei 

appropriated by One Trustee.] P., by his will, . 

gavealegaevtoMrs.W*, defendant, which legac} . 

was, on her marriage settled in the usual way , , 
being then still unpaid, the testator's estate ,, Ji. 
being very deficient. Afterwards, Mrs. I ., the i -i 

widow of the testator, by her wiU directed her 
trustees to pay and make good, out of her ^ssets, 
all the legacies given by her late husband, upon ot a loan o 
condition that all parties concerned^ should 
abstain from requiring any claim against her 
late husband’s estate, &c., and shoulchalso execute | y 
any releases which her said husband s executors j 
might require in respect thereof.” Mrs. Pp estate | “5' 

boino' ample, the legacy was ready to be paid, iaken pait i 
but the executors required the discharge of three liable to pay * 
trustees of Mrs. W.’s settlement. There was at the cownV 
that time bnt one tnistee. Mr. W. procured A. three ol his co-i 
and another person to he trustees ; _ and^ the _ 
legacy having been paid to the solicitor of all mg 
“ tliree trustees, he paid it over to A., who nnine- 
diately misapplied i^ by nf t'lr 

it to his own use. On a bill filed by the othci 
two trustees against A. and Mr. and Mrs. W- to 

SeSy 

Mii Kconky, that the two plaintiffs ImcV - 

' guilty of no conduct, by laches oi* other- IvO . 

aeir rigM to relief. 

' a right to have I he protested strongly against 


compel payment i 

which had been j to 

that she had I trusts therein mem 

o-uiltv of I that it should be lawtnl foi 
and tliat, i consent of the settlor, after „ 
py j trustee, or any otlier inenibti 
In j months’ notice in 

I fund ; hut that, so long 
hands of the firm wi' 

Mortgage of the trustees were not to 1 
“ ' ' ) insufficieiicy tliereot. ih 

-Two* tiustaes nieiit, and made a compos 

?e of ■■ 

the first time, requested the trustees 
fund. The plaintif thereupon reque 
^ t;: -pay the money I]’;"’’' 

I. the plaintiff filed fd® hill a| 
trustee and the cestuis qiie. trust, t- 
>ust executed by the court, ; 

insufficient, and j nified ; 

alised, and considered as liiuing 

’ ' of three month! 

requiring him to pay 
d^...w3"for payment < 
against him, although the 
firm was not a pa^ c^, 9 - o \r B ‘^1 

StelnJwpf, Kay, 45 ; 2h L. J., Ch. 3 o , 

If adult cestuis qiie trust ln^In upua xala 
strict rights, the court will not exeivise ‘‘Oi> 

ion fur the benefit of other ce.siu:s quo t-u.-i 
dio are infants. Ba 

Directors — Breach of Trust — Liability of 
xecutor.]— The directors of a comp.uny lui- 
anced moneys of the company ff/ '-“i; 

~ two sums ut quo/, uua 

The 6iK)/. formed part 
J 400/. formeil paJ’t ul: a 

■ i granted by tihe^l‘oare! 

oTdirectors, and of which 400^. was aeniayy ad- 
anced and repaid, and a second 4M0h v. us uj I- 
vanced and not repaid. In an uciiuii Um 
against one of ibe direct wiiu ^.lad 
-I QTanring the loans, ho was neld 
the two sums of GOoh ami 41*0/. to 
and, having paid thenu he '-ueil 
lirectors for contril>iUa.*u, t uio 
o*rthe defendants was not present at tim nieet- 
at which the loan of 800/. wa.< pt amed. aii.l 
at which a ohCHpie for the 800/. w.as drawn l.ut 

-■t''a'SulKequeiitmieciting at whicii 
tlie miniates of the former meeting were read awl 

" The 8001: had already paid to 

that, whether ^tlie ciefen* 
■Would not have been lialfie to the 
cc|n!ty to compel him to 
in respect of the 6CX>I# 
Bdwanh'f 55 C'h. Si ; 31 B* 
,d il 96. . * ‘ 

The same defendant was prwent at the lawt* : 
s: at which the loan of l.OOQf. mm graated, wh«a,; 
...... .... .■ ..... .... 'geiwf fweiit 
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Et a subsequent meeting at which the minutes of 
the first meeting were read and coiitirmed, and 
lie then signed a cheque which was drawn for 
the first : — Held, that by signing the cheque 

he had adopted the whole loan of 1,000^., and 
that he, was therefore liable to contribute in 
respeit of the .second 40!)/. wliich was lost. Jl). 

The third defendant died after the commence- 
ment of the action, and his administrator was 
tiien made a defendant : — Hold, that the liability 
to conti'ibute survived against the defendant’s 
estate. Ih. 

Breach of Trust— Decree against Executor 
and Estate of Deceased Executor— Payment by 
Surviving Executor.] — When a decree has been 
made against an exccutoi', and the estate of a 
deceased executor, to make good a breach of 
trust, payment by tlie surviving executor of the 
whole amount due is a complete discharge of the 
deceased executor’s estate, and it is not compe- 
tent for the court to enforce payment against the 
deceased executor’s estate in order to establisli 
contribution. MtcldHlvioait v. Wirutanley^ 5 
hb 11. 204 : 34 L. J.. Ch. 281 ; 11 L. T. 582 ; 13 
W. H. 210'--L.JJ. 

Improper and Improvident Investment— In.- 
demnity — Co-Trustee,] — Whore one of two trus- 
tees actively manages the trust fund, and is solici- 
tor to the trust estate, he must indemnify his co- 
trustee against loss caused to the trust fund from 
an improper investment made at his instance 
and under his advice. Turner, In re, Bavlter 
V. Itinmj, G6 L. J., Cli. 282 ; [1897] 1 Ch. 536 ; 
■70 L. T. 116 ; 45 W. li. 495. 

Trustee Beneficiary, j — Wh ere two trustees 

arc equally to blame for a breach of trust for 
which they have been made jointlyand severally 
liable to the cestuis que trust, and one trustee 
alone has made good the loss, he is entitled to 
contribution from his co-trustee ; but if one of 
the trustees is also a cestui que trust and has 
derived an exclusive benefit from the breach of 
trust, he is bound to indemnify his co-trustee to 
the extent of his interest in the trust property ; 
and this rule applies although the trustee does 
not become a cestui que trust until after the 
breach of trust is committed. OhllUngtcorth v. 
ajiamlers, 65 L. J., Ch. 343 ; [1806] 1 Ch. 685 ; 
74 L. T. 34 ; 44 Wb E. 388— C. A. 

Therefore, where two trustees were held liable 
for a loss to the trust estate arising from improper 
investments, and after some of the investments 
had been made, one of the trustees became bene- 
ficially entitled to a share in the trust estate 
exceeding the loss: — Held, that the whole of the 
loss most be borne out of his share, and that he 
was not entitled to contribution from his co- 
trustee. Ib, 

Employment of Outside Broker — Loss of 

Trust Eunds — Statute of Limitations — Time 
when Statute begins to run.] — Where a trustee, 
to whom his co-trustee had in 1885 handed over 
a sum of money to be invested in accordance 
with the terms of the settlement, leaving the 
management of the trust to him, gave the money 
to an outside broker for investment, who mis-^ 
appropriated a portion of the same so that it was 
irrevocably lost in 1888, both trustees were held j 
liable for the lost trust money, and the active 
trustee was, on the authority of Cktllmgimrth v. 
Chambers, supra, declared to be entiiled to con- 


742 . 

tribution from the passive trustee. Eohinson v. 
HaHiin, 65 L. J., Ch. 773 ; [1896] 2 Ch. 415 ; 
74 L. T. 777 ; 44 Wb E. 702. 

The principles laid down in Dtringy. Winch el- 
sea (1 Cox, 318 ; 2 Bos. & P. 270) as to 

contribation between co-sureties apply equally 
to contribution between co-trustees. The law 
as stated in Wdmershmsen v. Gulllcli (62 L. J., 
Ch. 773 ; [1893] 2 Ch. 514 ; 3 R. 610; 68 L. T. 
753), that in a case of contribution between two 
co-sureties time does not begin to run under the 
statute of limitations until the liability of one 
of the sureties is ascertaiDed, is ap]dieable to tl'ie 
case of co-trustees, and conse|uently time would 
only begin to run in the present case as between 
the co-trustees when the claim of the cestuis que 
trust was established by the judgment in the 
action. Ib. 

10. Solicitoe-Teustee. 

Eight to Costs Creneraily.] — The rule, that a 
1 solicitor, being also a trustee and a party to a 
cause, is not entitled to charge co.sts, except costs 
out of pocket, does not extend bejmnd his acting 
as solicitor for himself alone. Cradoah v. Pb?er, 

1 Mac. & G. 664 ; 1 Hall & Tw. 617 ; 10 L. J.. 
Ch. 107 ; 14 Jur. 97. 

i A solicitor who accepts a trust under a will or 
settlement is not entitled to charge for work and 
labour done by him as a solicitor in executing 
the trust. Wew v. Jones, 1 Mac. & G. 6G8, n. ; 1 
Hall & Tw. 632, n. 

The rule which allows a solicitor, being also a 
trustee and a party to a cause, to charge fall 
costs, where he acts in the suit for a body of ' 
trustees, of which he himself is one, does not 
apply to the case of a solicitor being a trustee 
and acting as solicitor for himself and his co- 
trustees in the administration of the trust estate 
out of court. Lincoln v. Windsor, 9 Hare, 158 ; 
20 L. J., Ch.531 ; 15 Jur. 765. 

Where one of a set of trustees is a solicitor, and' 
by the direction of his co-trustees acts profession- 
ally in matters relating to the trust (such business 
being done out of court, and not in a cause iii' 
chancery), he will not be allowed any remunera- 
tion for prof essioiial services, but only be entitled 
to costs out of pocket. Broughton y. Broughton. 

5 I)e G. M. & G. 160 : 25 L. J.. Oh. 250 ; 1 Jur.' 
(N.s.) 965 : 3 W. B. 603. 

Where one of a set of trustees is one of a fi.rm 
of solicitors, and the firm acts, by the direction of 
the trustees, professionally in the matters of the 
trust estate (such business being done out of' 
coart, and not in a cause in chancery), the firm 
will not be allowed any remuneration for their 
professional services, but only be entitled to costs . 
out of pocket. Ib. 

Profit Costs,] — A trustee solicitor is entitled to • 
be allowed profit costs where he has agreed with 
his partner that such partner shall act as solicitor 
to the trust, and receive the profits for his own 
benefit. Clack v. Chrlon. 30 L. J., Ch. 639 ; 7 
Jur. 441 : 4 L. T. 361 ; 9 W. R. 568. 

B., a partner in a firm of country solicitors,, 
was one of two trustees of a will whicli contained 
no power to charge for professional services, E, 
and his co-trustee were respondents to an appli- 
cation for maintenance by a next friend on 
behalf of an infant under the summary prt)cedu7'e 
of the court, and E,’s firm, through tlieir London 
.agents,' acted as solicitors for E. and his <;o- 
trustee and made profit costs Held, tliat B.’s 
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firm were entitled to receive those profit costs as a profit out of his trust : — Held, on a suiiimons 
coming within the exception laid down in to review the taxation, that H. was entitled to 
Crad'Orh Y. -P//?cr, supra. Although that case profit costs of action, but that he was not entitled 
has been often disapproved, it has been so long to profit costs for business not done in the action, 
acted on as a binding authority that it ought not and that the rule applied as well to costs incurred 
now to be overruled. The exception applies not Ijefore as after he proved the will. Cmdocli v. 
only to proceedings in a hostile suit, but to Piper, supra, discussed, and held not to have 
friendly proceedings in chambers, such as an been oveiTiiled. JdmKjhton v. Bnuiijliton, supra, 
application for maintenance of an infant. Cor- discussed. JJarher, In re, llinjenn v. T inieome, 
fiellia, In re. Lmofon v. Elwes, 50 L. J., Ch. 294 ; 50 L. J., Cli. 210 ; 34 Cli. I). 77 ; 55 L. T. 832 ; 
84 Cln D. 675 ; 50 L. T. 411 ; 35 W. R. 309 ; 51 35 W. R. 320. 

■•HP. 607-— G. A. 

After the death of E.’s co-trustee, E. was made Professional Charges— Opening Settled Ac- 
defendant to an administration action in which count,] — S, and 8., the trustees and executors 
a receiver was appointed, and E.’s firm, through of a will, who were solicitors carrying on business 
tbeir London agents, acted for the receiver and in partnership, and were authorise(l by the will 
made profit costs : — Held, that these profit costs to charge for professional business done by them 
could not be retained by the firm ; on the prin- for tlie estate, wound up tlie estate and sent an 
ciple that a trustee must not place himself in a account to the live residuary legatees with a 
position in which his interest conflicts with his letter saying that, if they would call at the odice 
duty. II). of the executors on a day nnnied, the executors 

would give them any explannrions tliey might 

Preparing Leases.] — E. and his firm require, and would liaiul them over clieqiies for 

made profit costs by preparing leases and agree- their shares of tlie residue. Tlie necount was 
ments for leases of portions of the trust estate, not a coin})Ucated one, and among the items was. 
which costs were paid by the lessees : — Held, ‘‘ Paiil Messrs. S. k> Co. costs relating to 
that although the costs ’were paid by the lessees, executorship and counsel's fees and pavments 
the solicitoi’s were employed on behalf of the made by them, lUJZ. 17,v. 2d." The ultimate 
trust estate, and that E. and his firm must balance shown was 331/. 3.s'. 4z/., tli(3 bulk of the 
account to the estate for the costs, Ih. testator's property having been <lis])osed of by 

specific bequests. The residuary legal ee.s at- 

Pees of Steward of Manor.] — E. and his tended, signed at the foot of the account a 

co-trustee appointed E.’s partner steward of a memorandum, “ We have examined and approve 
manor which formed part of the trust estate, and of the foregoing account,*’ receive<l cdieque.s for 
fees for manorial busine.ss were paid to the their shares, and executed a release tt> tdie trus- 
steward by the tenants and brought into the tees and executors. The trustees anil exeeutois 
partnership accounts : — Held, that the fees, not never informed the residuary legatees that they 
being received by the steward in his character of were entitled to have a bill at costs delivered, 
solicitor, were not liable to be accounted for to and to have it taxed if they thought fit, Hinc 
the trust estate. /A years afterwards three of the residuary legatees 

brought an action to have it declared that the 

Declaration in Will — Solicitor — Attesting release was not binding on them, and to have a 

Witness.]— A declaration in a will that a soli- bill of costs delivered and taxed. On production 
citor, who is an executor-trustee of the will, may of documents there were found in the costs 
charge profit costs for wmrk done for the ledger of the solicitors items wliich came to 
testator’s estate, confers a beneficial gift or more than the amount charged for costs in 
interest on him, within s. 1.5 of the Wills Act, their accounr, there was no evidence uf excessive 
1837, and is therefore void where the solicitor- charge beyond a deposition by an experienccil 
trustee has been one of the attesting witnesses solicitor’s clerk, that ’in Ids opinimiat least one- 
of the will. Pooley. hi re, 58 L. J., Ch. 1 ; 40 sixth would be taxed off the auunint of costs 
Oh. D. 1 ; 60 L. T. 73 ; 37 W. R. 17 — 0. A. appearing in the ledger, and there was no proof 
A testatrix, after appointing V. and H., of error '’in the rest of the account. Romer. J,, 
who was a solicitor and also one of the dismissed the action Held, on aj^peal, that 
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iTiiglit be a solicitor sliould be entitled to receive 
his usual ^n'ot’essioual costs and cluarges as well 
by way of remuneration for business transacted 
(including all business of whatever kind not 
strictly professional but wliicli might have been 
performed by a trustee not being a solicitor) as 
costs and cliarges out of pocket in the same 
manner as if he liad not been a trustee but had 
been employed Iw the trustees in the matter of 
the trusts ” : — Held, that notwithstanding the 
legacy of 200Z., the defendant was entitled to 
charge not only for his professional services, but 
also for his trouble as a trustee for what was 
not })roperly solicitor’s work. I/i re, 

Bennett v. Beneeft, 62 L. J., Cli. 977 ; [1893] 

2 Ch. 413 ; 2 11, 467 : 69 L. T. 233—C. A. 

Cliarges not strictly Professional] — -A i 

testatrix by her will appointed hei* solicitor (who j 
prepared her will) one of her two executors and 
trustees, and, stating that it was her desire that 
he should continue to act as solicitor in relation 
to her property and aifairs, aiul should “ make 
the usual professional charges,” ex].>ressly directed 
that notwithstanding his acceptance of the 
office of trustee and executor, he should be en- 
title I to make the same lu’ofessioual charges, and 
to receive the same pecuniary emoluments and 
remuneration for all business done by him, and 
all attendances, time, and trouble given and 
bestowed by him in or about the execution 
of the trusts aiitl powers of the will, and the 
management and administration of the trust 
estate, real or personal, as if he, not being him- 
self a trustee or executor, were oniployed by the 
trustee or executor. Under this direction the 
solicitor-executor delivered bills of costs, which i 
inchided charges for all business done by him, , 
whether such business was strictly professional, , 
or could have been transacted by a lay executor ' 
without the assistance of a solicitor: — Held, 
that all items which were not of a strictly 
professional character ought to bo disallowed. 
Chappie, In rc\ yeivfon v. ChapniaH, 27 Ch. JD. 
584 ; 51 L. T. 748 ; 33 W. Ih 336. 

A testator by his will authorised any trustee 
thereof, who might be a solicitor, to make the 
usual professional or other |troper and reasonable 
charges, for all business done and time expended 
in relation to the trusts of the will, wlietlicr siicii 
business was usually within the business of a 
solicitor or not. On the further consideration of 
an action for the administration of the testator’s 
estate, an order was made foi* the taxation of the 
costs, charges, and expenses of the tru,^tees, and 
it was directed that the taxing-master should 
Ijave regard to the terms ol* the will as to the 
costs of the trustees : — Held, that Hie taxing- 
master had power to allow to a trustee, who was 
a solicitor, the proper charges for business, not 
strictly of a professional nature, transacted by 
him in relation to tne trust estate. Awe,% In 
re. Amen v. Taylor, 25 Ch, 1). 72 ; 32 \V. K. 287. 

A solicitor was appointed executor, ami was 
to be at liberty to charge for his professional ser- 
vices : — Held, that he was only entitled to chai’ge 
for services strictly professional, and not for 
matters which an executor ought to have done, , 
without the intervention of a, solicitor ; such 
as for attendances to }>ay preniiums on policies... 
attending at tiie bank to make transfers, and 
attendances on proctors, auctioneers, legatees, 
and creditors. Ihirhln v. JJarhy, 28 Beav, 325 ; 

29 li. J., Ch. 622 ; 6 Jur. (ni.) 906 ; 2 L. J. 


[ - — Eemuaeratlon.]— Whci t est itt s u ^ re de- 

! vised to a near relative and a i i nnh -olu-itor until 
B. attained the age of tweiit\ cmht -no us upon 
trust to receive the rents and niainge thei,-^tate, 
and the will empowered any trustee being a 
solicitor to charge and be paid for all bu^inc'^s 
done by him as a solicitor in respect of such 
estate, and a legacy of 100^. was given to each 
trustee, and the trustees managed the estates, 
consisting of 2,000 acres partly uiilet for hfteen 
years, paying themselves a salary of 100/. a year 
each for the trouble of siicli management, 
amounting in all to 3.000/. : on an originating 
summons on behalf of the tenant for life ami 
the infant remainderman Held, that sue i pay- 
ments of 200/. a year were unauthorised by the 
will ; the trustees might at any time have 
applied to the court, but they neglected to d<.) 
so : that it was not a case to follow the course 
adopted in Mai'nhall v. IlolVnmy (2 Swanst. 432), 
where an inquiry was directed as to whether any 
and what sum should be alh.nved to the trustees 
for their trouble. The salary was disallowed, 
and an order made for payment into court, 
without interest, within six months. Bedlny- 
field, In re, Bed'uiy field v. JI Eye, 57 ,L. T. 332. 


11. Liabilities of Te.uste,es for Breaches 
OP Trust. 

ii, Mature of Breach of Trust. 

Statute.]-— 32 h* 33 Met. e. 46— -Abolished 
distinction between specialty and simple contract 
debts. 

When Simple Contract Debt.] — Breach of trust 
can fail only on the personal estate of a trustee. 
Vernon v. Tawdry, 2 Atk. 119 ; Barnard. 280. 

A cestui que trust, claiming com[)ensation for 
a breach of trust against tlie representatives 
of tlie trustee, can only come in as a simple- 
contract creditor. Kearnan v. EltzAnnm, 3 
Hidgw. 1. 

Creditors’ Suit.] — The creditors of a bank- 
rupt appoint the Bank of England as the place 
where the estate shall be clepo.sited. xV dividend is- 
declared ; two of three assignees sign drafts for 
the dividends, which they forward to the other 
assignee for his signature ; he also signs them, 
and receives the money, which, he a.p|.)lies to- 
Ins own purposes. Uimn his dea,th a crctlitor’s 
suit is instituted for the administration, of the 
<assets : — Held, first, that under the covenant 
wliich the assignees entered into with the 
commissioners, tlie misapplied tiividemis were a 
special contract debt due from tlie estate of 
the a,ssignee who had niisajijilied them to the 
estate of the bankrupt ; seeoiidly, that the estate 
of the assignee was liable, umler 49 Geo. 3, 
c. 121, s. 4, to ])ay 20 })er cent, upon the funds 
misapplied ; third 'y, that the 20 per cent, was not 
a specialty, but a simple contract debt. ; fourtlily, 
that the 20 per cent, was part of the general 
estate of the bankriqit, and did not belong to 
the creditors entitled to the niisa])piicd dividends. 
VTaeke/rhaHh v. Powell, Buck, 495, in part 
reversed on appeal, 2 Glvn k J. 151. 

Under the usual decree, in a ci'cdiror's’ suit, 
the master has no juristliction to cnicr a claim 
founded on an alleged bre.udi of trust foimniHed 
by the testator, by investing the trii>t funds 
on improper securities, iosierton v. t'oAertun, 



- Trustee executing Trust Seed.] — A trustee 

executed a deed acknowledging that he had trust 
money in his hands^ and that he intended to 
'tecmte.it on property in which he :had a rever- 
sio'jt»ry interest. The deed contalned.no covenant . 


and to the 
liabiKty 01 
also to tlie 
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Two Creditors’ Suits — Priority.]— Where 

a bill was filed against A .and B., on an admitted 
breach of trust by B., and the accounts prayed 
to be taken and the real estate of B. applied 
in payment of the plaintiff ’s claim and the other 
creditoi’s ; afterwards a creditors’ suit w’^as 
instituted against the representatives of B., 
and the usual decree made ; the plaintiffs in the 
first suit claimed priority over the plaintiffs in 
the second suit, as to the fund in court, but 
held ’ that '^after the payment of costs in the 
first suit, the fund was to be applied amongst 
all the creditors of B. Smith y, Birchj 3 Beav. 
10 ; 0 L. J., Gh. 310 ; 4 Jur. 670. 

Trust Deed — Ifo Express Agreement or 

Declaration hy Trustees.] — A deed, appointing 
new trustees, recited, that they had agreed to 
become trustees, and then assigned the trust 
premises to them, to hold on the trusts of the 
original deed. There was no express agreement 
or declaration that they would execute the 
trusts : — Held, that a debt created by a breach 
of trust was not a specialty debt. Wyneh v. 
Grant, 2 Drew. 312 ; 2 Eq. E. 1135 ; 23 L. J., 
Oh. 834 ; 2 W. E. 486. 

A breach of trust will constitute merely 
a simple contract debt, unless there is some- 
thing in the creation of the trust to raise a 
liability on covenant against the trustee. 
Adny Y, Arnold, 2 Be O. M. & G. 432 ; 16 Jur. 
1123. 

By deed of indorsement under seal, appoint- 
ing new trustees, and executed by them, a 
trust fund wuis assigned to the new trustees, 
“ to hold unto them, their executors, adminis- 
trators, and assigns, as their owui money, 
property, and effects, but iievertlieless upon the 
trusts and for the ends, intents, and purposes 
declared by the within indenture ; ” but there 
was no declaration of trust by the trustees : — ^ 
Held, that a loss which occurred by a breach 
of trust did not constitute a specialty debt. 
Jh, 

Semblo, a declaration by trustees in a deed 
executed by them, that they wdil apply a trust 
fund in a particular manner, will be construed 
to amount to a covenant; and any loss to the 
trust fund arising from a breach of trust will 
-constitute a specialty debt. Ih, 

Trustee not executing Trust Deed.] — A 

trustee under a deed, the terms of which would 
amount to the creation of a contract, is not a 
specialty debtor if he has not executed the deed, 
although he has acted under it. Bichardson v. 
Jenlihis, 1 Drew. 477. S. C., nom. Je^ihins v. 
Bohertson, 1 Eq. B. 323 ; 22 L. J., Ch. 874 ; 17 
Jur. 446 , 1 W. K. 238. 

The words “covenant or a^ee” are not 
necessary In a trust deed to constitute a specialty 
contract. A declaration by the trustee that he 
will stand possessed on cm’tain -trusts, &c., is 
sufficient. Ih. 


Courtney v. Taylor (6 Man. & O. 851 ; 7 Scott 
(IT.S.) 749 ; 12 L. J., 0. P. 330) and Ad-ey v. 

supra, the debt had not been converted 
by the deed into a specialty debt. Brook v. ITtr- 
wood, Isaacson v. Harwood. 37 L. J., Gh. 209 : 
L, E. 3 Ch. 225 ; 18 L. T. 622 : 16 W. E. 410. 

Where a trustee, by deed under his hand and 
seal, accepted the trusts of a will, and afterwards 
committed a breach of trust, and died insolvent : 
—Held, that the cestuis que trust were not en- 
titled to rank as specialty creditors in the ad- 
ministration of his assets. Holland y. Holland, 
38 L. J,, Ch. 398 ; L. E. 4 Ch. 449 : 17 W. E. 
6o7.\ 

Costs of One Trustee against Guilty 

Trustee.] — A. and B. were trustees of a settleinenr, 
and a breach of trust, was committed, B. being 
the guilty party. Tiie trust fund was uitiniat.ely 
restored, and X’s costs tvere directed to be ]Kiid. 
out of B.’s estate: — Held, that tliese costs were , 
not a specialty debt, as against B.*s estate. 
Lockhart v. Bellh/, 1 De G. J. 464 ; 27 L. J., 
Ch, 54. 

A. paid a sum on account of his costs, after 
the 19 & 20 Viet. c. 97, and it was hehi that, 
the sum was paid in the character of surety, 
and therefore that, under s. 5, he was entitled 
to claim as a specialty creditor on account of 
it. ■' Ih. 

Held, 'also, that the Mercantile Law Amend- 
ment Act had a retrospective operation so as 
to be applicable to obligations incurred prior 
to the passing of the act. and applied to that 
portion of the costs of A. which he had paid 
since the passing of the act. I h, 

Eight to Contribution against Estate 

of Deceased Trustee.] — By the decree, the estates 
of two deceased trustees were declared severally 
liable to re] dace a fund. The representatives of 
one only admitted assets, and theilecree <i:recte<l 
payment by them, and an account of the estat e d 
the other. The whole being paid by tlie former : — 
Held, that their right to contribution against the 
estate of the latter constituted a mere siisqde 
contract debt, although as against both estates, 
the demand was a specialty debt. Priest man 
V. Tindall, 24 Beav. 244. 

When Specialty Debt— Trust created by 
Instrument under Seal,] — The money due In 
respect of a breach of trust, wiiere tiie trusi 
created by instrument under ,'^eal, i.s a Hpceialty 
debt. Wood v. Ilardisty, 2 ColJ, C. t-. 542 ; 15 
L. J., Ch. 328. 

A. and B. are trustees under a de«"‘d. by wid(.*h 
neither of them is to answer for the other : A. 
receives a sum of money under tlie trust, and 
gives a writing iiiuler hand and seal ackiitjw- 
iedgingit. and that B. bad remved nf.» part uf ij ; 

A. never placed out the money, ami dies : this 
writing is a specialty and good against the 
executor, but not against the iieir of A^'lie iit>t 
being mentioned in’it. Giford \\ Hauhin. C'as. 
t. Taib. 109. 






749 


TEUST AND TEIISTEE— TAe Trustee. 


750 


fills estate is admin i.storGcl, finds that the money so 
misapplied is a specialty debt due to the represen- 
tati ves of the surviving eo- trustee. The trust deed 
■which was executed by the trustees contained the 
words, "And it is hereby declared and agreed 
between and by all the said parties hereto,” that 
the property sliould be held upon certain trinsts. 
Exceptions are taken to the master's finding, for 
that he should have found that there was no debt, 
or if there was, that it was not a specialty debt : 
— Held, that tlic trust deed constituteda covenant, 
being under hand and seal, and a contract be- 
tween all the parties to it ; and there being a 
clear right to sue at law, this court, in declaring 
that there was a covenant, could also allow such 
money so received and misapplied as a ■specialty 
-debt due from the estate of the deceased trustee, 
who received the money, to the estate of liis sur- 
viving co-trus*ee. The brc'-’ch. of trust, if any, 
was not in allowing the receipt of the money, 
but in the nnsap})licatioii of it. Exceptions 
-overruled with costs. Alexemder v. Foster, 5 
w. li. 

Covenant by Trustee to bold Money on 

'Trusts.] — H., reciting that he was entitled to a 
simple contract debt due to him by his sons, A., 
B., C.,and D., who were partners in trade, assigned 
H to A. and B. upon trust, if they should think fit 
to call in the same, to invest it on good and solvent 
security, .und hold sume upon certain trusts. A. 
and B. sealed and delivered the deed, and after- 
wards misapjdicd the trust moneys : — Held, that 
the bi'each of trust was a debt of A. and B. by 
specialty, not binding their heirs. Cumm.\7i(] v. 
Gumming, 3 Jo. &; Lat. 64 ; 8 Ir. Eq. R. 723. 

By marriage settlement, a sum of 5,000f. was 
Tested in trustees upon trust to permit the wife, 
in case she should survive her husband, to re- 
ceive the interest thereof during her life ; and in , 
case there should be no issue of the inarriagc, in ; 
trust for the husband absolutely : with power to ' 
the trustees, with the consent of the husband | 
and wife, to invest the money in government or i 
-on real security. The money was afterwards, ! 
'With the consent of the husband and wife, 
lent upon mortgage. The husband died without 
Issue ; and by his will bequeathed his interest 
ill tlie 5,000b to A. upon certain trusts, and ap- 
pointed him his executor. The wife afterwards 
married B. ; and upon her marriage, the interest 
on the 5,000/. was assigned to A. upon trust to 
pay the yearly interest on the 5,001)/. to the \vife 
tor life ; and A. covenanted with the wife that 
He, his executors, ko., w'ould stand possessed of 
the premises assigned to him upon the tiuists 
therein mentioned. I'he 5,000/, %vas paid to A. 
out of the produce of a sale had in a suit in 
which he w-as a defendant ; and A. represented 
to B.'s wife that he had invested the money upon 
.government security ; and paid her interest- 
according to the rate it 'would have borne if it 
liad been so invested. The money was not, in 
fact, so invested, but was applied by A. to his 
own use : — Held, in a suit for the administration 
of A.’s assets, that the nc^v trustee of B.’s last 
marriage settlement was entitled to rank as a ! 
rspecialty creditor for the dilference betw'een the j 
^amount of the interest actually paid by A., and in- j 
terest iqKJn the 5,000/., calculated at 61 per cent.,; 
and also (there being a deficiency of the assets 
to pay the 5,000/., which was a debt by siihple | 
-contract), as a specialty creditor for any future j 
deficiency in the interest, calculated at 6/. peri 
csent. Admimn v. Farrer^ 3 Ir. Eq*.R. •^46.'' ■ , ■ ■! 


1/ ■ — Covenant to Settle Property on Trusts.] 
■ -—By marriage articles, the intended husband 
covenanted '^dth the trustees, that a certain sum 
of money should be vested in the trustee^), and 
the survivor of them, and the executors and 
administrators of such survivor for ever, upon 
the trusts specified in the articles. The marriage 
was celebrated, and the husband, with the assent 
of the trustees, obtained possession of the money : 
— Held, in a suit for the administration of the 
assets of the husband, that the trustees were 
entitled to rank as specialty creditors of the 
husband, in respect of that sum of money. Ih. 
S. P., Ilawltsicortli,In re, Lovell v. Sherwm,2 Eq. 
R. 329 ; 2 W, R. 34. 

By deed between A. and B., it -was agreed that 
a sum in the hands of A,, but belonging to B., 
should be laid, out in the funds in A.’s name, and 
in trust for B. A. died, never having veste<l the 
money : — Held, that B. was a Sjiecialty creditor 
of A. for the amoiiDt- J/avjr v. I)avenj)ort. 2 
Sim. 227. . . 

A. and B., solicitors, In partnership, jointly 
attended to the management of certain settled 
funds, of which A. and E. -were trustees, who had 
executed the settlement. E. was the client of A., 
who repre.sented to E. that be had a gootl mort- 
gage security on which to invest a ]:>ortion of the 
trust moneys ; and E., accordingly, assented to 
liis making such investment. A. did not, how- 
ever, invest the money on the mortgage, but paid 
it into the bank of his firm, to their partnership 
account there ; the pjroceeds being a];plied, with 
the knowledge of B., to the use of the firm. A. 
died in insolvent circumstances, leaving B. him 
surviving : — Held, that B. was personally liable 
to E. for the money ; and that E. was pro tanto 
a specialty creditor of A.'s estate. Eager v. 
Barnes, 31 Beav. 579 ; 7 L. T. 40S. 

h. Personal Liability of Trustees. 

i. In General. 

General Principles.] — In charging trustees 
for breaches of trust and costs of suit, it is 
immaterial how the trust was creatctl, and 
whether for valuable consideration, or by the 
voluntary gift of the trustees themselves. Bros ter 
V. IJrereton, 15 Beav. 221. 

Trustee not to be charged with imaginary 
values, but only as a bailiff. Faliner v. Jones, 

1 Vern. 144. 

Trustee, investing money at his own divseretion, 
runs risk of depreciation. Ilaneom v. Allen, 
Hick. 498. 

Trustees inve.sting trust money on an un- 
authorised security are respon.sible foi* any future 
loss, traceable to that first error. Ftjlev w Fyler, 
3 Beav. 550 ; 5 Jur. 187. 

No Benefit derived by Trustee.] — Triistoes 
and their representatives chargeable in equity for 
a breach of trust, though no benefit derived 'from 
it. Adair v." Sltaie, 1 Sch. A Lef. 272. 

A trustee is not answerable for an innocent 
mistake, and fi'om which he derived no advan- 
tage ; and a court of equity will grant a per- 
petual injunction to prevent any proceedings at 
law, grounded oii such mistake. " Groohshanhs \\ 
Turner, 7 Bro. B, 0, 255. 

Trustees Acting Honestly.] — Wlicr^'t trusters 
of a ebanty under an instrument <4 doubtful 
construction have acted honesUr, thrmgh crmiu^- 
ously, they will not be charged in iv^pt'ct o{ 
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moECy of his own. and that it was not a case for 
the court to exercise its jurisdiction under 1lie- 
Judicial Trustees Act. IShh, to give him relief. 1 h. 


past misapplication of the funds. Att.-Gen. v. 
Keener Corporatam, 2 Russ. 4o ; 26 B. B. 2. 

Trustees not answerable for having applied 
the trust property, even to what turned out a 
losing adventure, if without fraud or negligence. 
Wllh'nisoii Y, Stafford^ I 4i\. 

Trustee not answerable for having engaged 
the infant’s name in an adventure, if, afraid of 
the consequences, he does not engage the pro- 
perty. Conti a, Eden's ease in the house of lords 
cited. Ih. 

Trustees will not be charged with loss to the 
trust estate, arising from acts done by them in 
the honest exercise of a discretion conferred 
upon them by the author of the trust, though in 
opposition to the judgment or wish of the cestui 
que trust. Sclhy v. Eoivie, 2 N. B. 2; 9 Jur. 
CN.S.) 432 ; 8 L. T. 372 ; 11 W. B, 606. 


Devastavit.] — testator, tvho at the date 

of his death was of high reputation, and ajipn- 
rently abundantly solvent, after bequeathing to 
his widow a sum of 300/., payable immediately 
after his death, gave the rest of his pro])crty to 
his widow' for life, and after her death to his 
children. The executor, who had reason to 
believe that the testators net assets would, 
amount to at least 50,000/., ]>ai(l the 300/. legacy 
at once, and also paid some small sums out of 
income. Four months after the testator's death 
the executor proved the will and advtn-lised lu. 
the usual way for creditors. The claims against 
the estate, with one exception, w'-ere of a triliing* 
character. The testator had for many years:^ 
acted as agent of very large estates, and the 
present owner of the estates had, previously to- 
the advertisement for creditors, sent in a claim 
for sums due to him from the testator as his. 
agent. Immediately after the advertisement rtB 
action w'as instituted against the executor by 
the pr( sent owmer and the representatives of his 
predecessor alleging defalcations by the testator 
as agent. The executor, notwithstanding the 
action, continued to make p)ayinents of income 
to the widow. Judgment having teen given for 
the plaintiffs for a sum wiiich more than ex- 
hausted the whole assets of the testator, relief 
w^as claimed by the executor under the Judicial 
Trustees Act, 1896, in res|)ect of the payments 
he bad made to the widow* : — Held, that, under 
the circumstances, the executor w'as entitled to 
be relieved in respect of the payment of the 
300/. legacy and other sums paid by him before 
the issue of the w’Ht in the action, but not iu 
respect of sums paid subsequently to the w*riT. 
Eay, In re, Moxleij v. Ke^ncorth. 66 L. J., Ch„ 
759 ; [1897] 2 Ch. 518 ; 46 W. B.’ 74. 


Judicial Trustees Act, 1896 — Acting 

“Honestly and Reasonably” — “Fairly to be 
excused.”] — Where the trustee of a deceased 
solicitor was bona tide and ou reasonable grounds 
satished that he could not maintain an action 
against a client personally for costs in an admin- 
istration owing to an arrangement which had 
been come to betw'een the solicitor and such 
client, it w^as held that the principle of Claeli v. 
Jlvlhvnd (19 Beav. 262) was applicable, and that 
the executor w'as not guilty of any W’ilful 
default; but that even if the executor w^as 
technically liable for a breach of trust, then 
under s. 3 of the Judicial Trustees Act, 1896, he, 
having acted honestly and reasonably, ought 
fairly to be excused. Eoheiis^ In re, Enight v. 
IloherU, 76 L. T. 479—0. A. 


mitted the breach ; and, in determining whether Lata.]— Wliere a testator gives power to his 
lie has acted reasonably or not, the court will trustees to ajipoint a factoi" to the estate who 
consider whether it is probable that he W’oiild maybe one of themselves, but dirujt.s them 
have acted in the matter as he did, if it bad been recfuiie annual accounts, the trustees are guilty 
a matter of his ow-n. Stuart, In re. Smith v. of culpa lata if they fail to call for a'nnua'i 
Stuart, L. J., Ch. 780 ; [1897] 2 Ch. 583 ; 77 accounts. Carrutherr v. (arruihers, ~I896' 
L. T. 128 ; 46 W. B. 41. A. C. 659— H. L. (Sc.) " '' 

A trustee invested trust funds upon mortgage 

on the advice of his solicitor, and in reliance upon Rotice of Claims not under Deed of Settle- 
liimandvaluationsof surveyors employed by him. mtnt] — Quiere, how' far a trust e(‘ is bound l-y 
The valuations did not satisfy the requirements notice of chiiims not inuhr the deetl nttlc- 
of B, 8 of the Trustee Act, 1893— first, because ment. Croydena Trust, In re, 19 L. J.. Oh. ,172 ; 
the solicitor acted in respect of the mortgages on 14 Jur, 54. 
behalf also of the mortgagors, and the surveyors 

employed by liim were not instructed and Trustee of Lunatic renewing lease for his 
employed indepemlently of the mortgagors, and own Benefit.] — Trustee of lunatic renewing lease 
it did not appear that the trustee reasonably ior his own'benetii, declared guilty of breaeli td' 
believed that they were instructed and employed trust, and dischaiged. Phelps, AV p-rde, IV 
independently of the nrortgagors ; and, secondly, Mod. 357. 
because in all the valuations, except one, no 

values were stated of the properties proposed to Release of RccogniHance without Considers- 
be mortgaged, all, -that , was given being the tion,]— xi trustee m a recoci.isance jcleases it 
amounts respectively for which the valuers eon- without any consideration : des ^-ed to pav the 
sidered the properties to be good securities, and in principal and inteiest not exu tilin,**' the 
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Beviation from Trust, Ifecessary or Beue- 
ficial. J — >A trustee is not in all cases to be made 
liable, upon tlie mei’e grouiid of having deviated 
from' the strict letter of his trust, for such devia- 
tion may be necessary or beneficial to the 
interests of the cestuis que trust ; but when a 
trustee ventures to deviate from the iettt* r of his 
trust, he does so under the obligation and at the 
peril of afterwards satisfying the court that the 
deviation was necessarv or beneficial. Ifarrison 

V. Randall, % Hare, 897 ; 21 L. J., Ch. 294 ; 16 
Jur. '72. 

A trustee who, having good reason to doubt 
the validity of an appointment, thinks proper to 
act upon it, must be affected by the consequences 
which follow upon the act. Id. 407, 

Ifon-performauce of Fuknown Trust.] — A 
trustee was held not liable for the non-per- 
formance of a trust of which he was ignorant, 
but inasmuch as he had been guilty of negli- 
gence in not ascertaining the nature of certain i 
deeds in his possession, or giving his cestuis que 
trust an opf)orturiity of doing so, the bill against 
him was dismissed without costs. Yimde v. 
Cloud, 44 L. J., Ch. 93 ; L. 11. 1^ Eq. (>84 ; 22 

W. Pt. 764. 

A lady who accepts a trust, although not 
formally appointed trustee, is accountable for 
moneys actually received by her as such trustee, 
and cannot plead ignorance" of the trust. Pearce 
v. Pearce, 22 Beav. 248 ; 25 L. J., Ch. 898 ; 2 
Jur. (X.S.) 848, 

Suggestion of Invalidity of Trust Deed.] — 

A suggestion by the trustees of a fund, that the 
administrator of one of the cestuis que trust, 
who, in that character, was entitle<l to a distri- 
butive slmre of the fund, has unfairly obtained 
the letters of administration under which he 
claimed such share, is no defence in this court to 
the claim of the administrator ; nor is it a defence 
for trustees to suggest tiiat a deed, under which 
the plaintiff derives his title fi’om the cestui que 
trust, was founded on mistake, or is otherwise 
subject to be displaced ; for it is ctntrary to the 
course of the court to direct an inquiry as to the 
validity or invalidity of a deed, upon a suggestion 
in the answer of defendants, the trustees of the 
fund to which it relates, where the ascertain- 
ment uf the validity or invalidity of the deed is 
not essential to the safety of the defendants; 
and the fact of a bill having been filed to set 
aside the deed under which the claim is made, 
or to exclude the fund in question from its 
operati{ n, is not a grourul upon which the trus- 
tees can resist the legal title to receive the fund ; 
for the court cannot give the plaintiff in such 
other suit the benefit of an injunction to protect 
the fund upon the suggestion in the answer of 
the trustees ; but the existence of such other suit 
entitles,_the trustees to retain such a portion of 
the trust fund as may be sufficient to answer 
their costs of such other suit. Recey v. Thornton, 

9 Hare, 222. 

A husband and wife made a post-nuptial 
settlement of the wife’s reversionary chose in 
action. The wife survived her husband, and it 
afterwards fell into possession. The wife having 
done no act to repudiate the settlement : — Hekl. 
in a suit to charge the trustees with a breach of 
tnist, that it was no answer to say, that the 
settlement w'as void as against the feme covert e, 
Thompmn v. Finch. 22 heav. 816. Affirmed 
25L. J., Ch. 681»-L.’JJ. 


Insolvent Trustee,]— A demand in respect of 
a breach of trust may be proved against the- 
estate of an insolvent trustee. Id. 

Devise to Trustee— Legal Estate.] — A trustee 
and executor, who took a life interest in liis 
testator’s residuary real and personal estate^ 
misappropriated and wasted portions of the 
estates specifically devised and bequeathed, and 
subsequently became bankrupt Held, that his. 
estate in the residuary realty being legal could 
not be applied in making good bis breaches of 
trust. Fax v. Buclile/y, 8 Ch. D. 508 ; 25 W. 
170— C. A. 

Legacy.] — Legacy to an executor held liable 
I to make good his breach of trust b}^ preventing* 
the appropriafion of stock to answer a gift to a 
legatee for liis life. Morrh v. Lhde, 1 Y. & Ch 
C.' 0.880; 11 L. J., Ch. 172. 

Trustee Advaueing Money — Following Solici- 
tor’s Advice.] — Under a power contained iii a, 
will to apply for A,’s advancement in life a por- 
tion of ins reversionary share, B., the trustee,, 
raised money by mortgage of the share, in order 
to pay A.’s apprentice prciniuni to an apothecary. 
It was intended to apprentice A. to X., but it 
being discovered that X. was not a licensed 
apothecary, it was arranged by the solicitor 
acting in the matter that A. should be nominalhr 
apprenticed to Y., a licensed apothecary, but 
actually serve his time with X. The receipt for 
the whole amount was signed by Y., but onlr 
half was paid, and that to X., the remaining 
lialf being handed over to A.’s father, who gave 
Y. his promissory note for the amount, but never 
discharged the obligation. The purpose for 
which the monej^ was raised having fftiie<i : — 
Held, that B., although not shown to have been 
guilty of more than negligence in following his 
solicitor's advice, was bound to bear the conse- 
quences of the mistake, and to replace the money 
borrowed on the securitj* of A.’s re veil’siouary share. 
Aimimii y. Rroion, 11 L. T. 598 ; 18 W. Li. 812. 

Kew Trustees.] — As to liability of new’ 
trustees for breach of trust. See (roaren, Ex- 
parte. Sfrnhan. In re, 8 De G. M. & G. 29i ; 25 
L. J., Bk. .58 ; 2 Jur. (x.S.) 651 ; 4 TY B. 536. 

Partial Acceptance of Trust.] — E., who was- 
named as trustee in a marriage settlement, never 
executed the deed ; nor did he, for npwiirds of 
tv\enty years, interfere in carrying out the t i-usts. 
thereof. Ultimately he signed a nmnnorandum, 
indorsed upon the indenture of settlement, 
relating to one particular portion of the trust 
' property : — Held, that in respect of the property 
comprised in such rnemoraiKium, he was liable to 
answ'er for the negligence of himself and Ids co- 
trustees ; but that the mere signing the memor- 
andum above stated ditl not o^jerato to extend 
his liability, so as to make him answerable for 
the entire amount .of property comprised in the 
settlement. Mtilzy v. Edyc, 2 Jur. (N.s.) 80 ; 4- 

Trustee Submitting to Arbitration.] — Trustees,, 
by submitting matters to arbitration, do not 
make themselves personally liable. JJaclcs v. 
llkhjc, 8 Esp, 101 ; 6 U. il. M7, 

And an ailmisskm by one trusten wiil not bind 
his co-t rust ees ; aliter wlieie partu^s mv pejsoEj- 
ally liable* Ib. 
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Accepting Hew Sliares.]— A testator had, at 
the time of his death, one hundred shares in a 
bank with unlimited liability. By his will he 
directed his trustees and executors to convert his 
personal estate at their sole discretion, and at 
such time or times as they should think fit, and 
to invest the proceeds in shares in any public 
company incorporated by act of parliament and 
payinpc a dividend. The shares, which were very 
profitable, were retained by the sole trustee, who 
subsequently accepted twenty-five additional 
now shares allotted in respect of the old ones. 
The trustee then retired, and appointed two new 
trustees. Ultimately the bank stopped pay- 
ment : — Held, that the original trustee had not 
committed a breach of trust in retaining the old 
shares, but had done so in accepting the new 
ones, and was liable to indemnif}'' the testator’s 
estate for losses incurred thereby. Mlwards v. 
BAnmnih^ 34 L. T. 522. 

Assigning to Single Trustee.]-— By a marriage i 
settiemeut the husband assigned a policy of 
assurance on his life to the two trustees of the 
settlement, and covenanted to pay the premiums. 
One trustee disclaimed, and the other, by assign- 
ing the policy to a single new trustee,* enabled 
the husband to mortgage and dispose of the 
policy and a bonus thereon Held, that such 
breach of trust being an act of commission and 
not of omission only, the trustee so assigning to 
the new trustee was liable to pay to the trust 
estate the money actually received for the policy. 
Kingdoii v. Castleman, 46 L. J.. Ch. 448 : 36 
L. T. 141; 25W. K. 345. 

Trustee Setting up Bival Business.] — A 

trustee of a will carrying on the business of his 
testator is not guilty of a breach of trust in 
setting up for himself in a similar line of busi- , 
ness in the neighbourhood, provided that he does 
not resort to deception, or solicitation of custom 
from persons dealing at the old shop. A trustee 
and manager of a business was removed, how- 
ever, under such circumstances from being such 
trustee and jnanager. JJwre! v. J/- [1894] 

i It. Fb. 74, ‘ ■ 


Eeconveyance of Mortgage — Executors of 
Person absolutely Entitled.]— A trustee of the 
legal estate in a mortgage in trust for A. abso- 
lutely, executed a reconveyance, and signed a 
receipt for the mortgage money, and handed it 
to one of A.’s executors, who was also his own 
solicitor, and Avho afterwards misapplied the 
money : — Held, that the money having got into 
the hands of the executor, the trustee was not 
liable. Wam/d v. m/rdie, 2 Drew. 318 ; 23 L. J., 
Oh. 833 ; 2 W, IL 485. 

Liability of Husband for Wife’s Breaches of 
Trust prior to 1883,]— The defaults of a feme 
. trustee during coverture are chargeable to hej* 

■ husband. ~ In re, CUford v. 

48 L. J., Ch. 205, 

yj, , - 4- testator appointed bis wife and two ofchei‘s 
' Ci^iecutors and trustees j directed his business and 
‘ l^M^hold house to be sold* and gave the residue 
'./pwhieh was principally 'leasehold property) tc 
his wife, ’.directing that' -if. she married agjiin it 
- shotdd'be sbtfeled to her separate use 'for life, — 
the.n he bcflueathed the house ** if not sold, and 
tm momf aa above 'Stated 'that all 

money, &:Cn „so upbm her for bar lifetime " I 


to certain other persons ; but if his wife should 
not marry again he left the pr'<q>ert.y to her own 
disposal at her death The widow married again 
two years after the testators death ; the leaseholds 
were not converted, and she received the entire 
income till her death, twenty-nine years after- 
wards, by which time the greater portion of the 
term of years had run oat. Her second husbarnl, 
who survived his wife and her co-trusrees. never 
acted in the trust: — Held, that the lease !mL Is 
oiigiit to liave been converted upon the widtov's 
second marriage, and that the second husband, 
was liable as a trustee having legal control 
over the trust property, for a breach of tnisc. 
in permitting the tenant for life to rc'ceive 
the entire income of the unconverted propertv, 
75 . ■ ■ ' ■■ . . 

The husband was ordered to recoup to tie.' 
trust estate the clifiarence between the income ef 
the leaseholds received by himself or his wife 
during the coverture, and the dividends which 
would have been produced by a sale thereof or 
the time of her marriage and investment of the 
proceeds in consols. IIj. 

Sellable, that the excess of income thus received 
by the tenant for life must be held as received 
by her husband through her hands. Jk 

Liability of Husband for the Breach of Trust 
of his Wife before Marriage.]— See Palmer v. 
Wake/ield, 3 Beav. 227. 

_ — — Extent of Liability.] — A husbamVs 
liability for his wife's breaches of trust (extends 
to breaches of trust arising from negligence, ami 
is not confined to losses caused ].)y her active mis- 
conduct. Pa It in V. Hu filter, 55 .L. J., Ch. 472 ; 
31 Ch. D. 390 ; 54 L. T. 183 : 34 W. R. 311 — 
■C.A. 

See 7imv Married ’Women's Propertv Act, 1832 
(45 A 46 Viet. c. 75), s. 24. 


ii. Trurteer dc facie. 


Person assuming Character of Trustee.'— A 
person who aSMunos tlie character *-!f n n'U>rcn- 
incurs the responsibility of a trustee. Padduna 
V. SiddalL 16 Sim, 297 ; 1 Mac. A G. : 2 
Hall A Tw. 44 ; 12 Jur. 640. 

A party assuming to act a.-^ lieir or devi-c''* 
of a trustee, and committing an act widcin if 
done by the trustee, would have btmi a breach 
of trust, cannot relieve himself iif liabiPry bv 
asserting that he was not acting as tni-tc'c. 
Ih, " 

A person taking upon himself to act :h H'in:.-*' 
cannot set up as an excuse for a breach of inn? 
that he did not know what the trusts wl fv. or 
what were the legal coiisei|Wcrs«es of tin? teas 
done by him in relation to the fnt-t 
Pearce v. Pe(n%>e, 22 Beav. 2IH; 25 L. d,. 1/1 a 
893 ; 2 Jur. (isr.S.) 843. 

Constructive Trustee— Solicitor acting 

for Trustee, ]-*Although the rcspimsibfiliy of 
trustees may be extended in erpdtv to petrsorn 
who are not properly trustees, if ihey arc found 
either making themselves trast.cea tie mi tort, 
or actively participating in any fraiitlwltail con- 
duct of the trustee, to the injury of the ccHttii 
que trust, yet stmngew are* not to kf ma.de 
constructive trustees, merely kjcmisc tfiey act 
as agents of trustees In tmnsactiqas mitliln 
their legal power, even though, such tmnfucflcins 


im :: tri 

may be such a,s tbe court would not approve of. 
Banieii v. Addy, 43 L. J., Oh. 513 ; L. R. 9 Ch. 
244 ; 30, L. T.'4 ;' 22 W. E..' ,505., ,' v 

It is not within the scope of the iniplied 
authority of a member of a tirm of solicitors to 
make himself a constructive trustee so as to 
make his partners liable. Mara y.- Broimie^ 05 
L. J., Ch:225 ; [1896] 1 Ch. 199 ; 73 L. T. 638; 
44 W. E. 330— C. A. 

Persons Assisting Executrix in Carrying 

on Testator’s Business in Breach of Trust — Ee- 
ceipt of Trust Moneys for Goods supplied — Credi- 
tor's Deed — Liability of Trustee under.] — On the 
testator’s death in 1883, his widow, who was sole 
executrix, employed his residuary estate, which 
was bequeathed in trust for herself for life, with 
remainder in trust for his children, in continuing 
the testator’s business of a miller, without any 
power under his will to do so. An arrangement 
was made under wiiich she was assisted by M. 
and A., who attended occasionally at the mill 
and bought wheat for her in the market. A 
banking account was opened in the name of the 
widow alone, but her cheques were not to be 
honoured Vw the bank unless initialled by M. 
and A. The business was carried on in this way 
till 1886, and goods for the purposes of the 
business were sold by M. and A. themselves to 
the widow, and paid for by cheques so diawn 
and initialled. In 1886 M. and A. ceased to assist 
or to initial the cheques. The business ultima- 
tely failed, and a creditor’s deed was executed by 
the widow, by which all her property, Including 
the stock-in-trade and assets of the mill, were 
assigned to M. as trustee, by whom they were 
sold and the proceeds paid to the creditors. M. 
and A. were aware of the breach of trust involved 
in employing the testators estate in the business. 
In an action by the children of the testator to 
render M. and A. lial>le for the testator’s estate 
come to their hands or employed by them in the 
business : — Held, that M. and A." had not had 
such control of the trust estate as to render them 
liable as trustees de son tort ; that they were 
not liable for the actual moneys paid to them in 
payment of goods supplied by them ; and, that 
M. was not liable for the moneys received and 
paid away by him as trustee under the creditor’s 
deed. Barney, In re, Barney y. Barney, 61L.J., 
€h. 585 ; [1892] 2 Gh. 265 : 67 L. T, 23 ; 40 
W. E. 637. 

ITndertaking to pay Annuity in Con- 
sideration of Assignments of Produce.] — The 
plaintiff, being entitled to an annuity of 30(E. 
charged upon plantations in the West Indies 
belonging to Iv., entered (as agent for K.) into 
an agreement with D., by which !>., in con- 
sideration of having the produce consigned to 
him until his advances were satisfied, was to 
ship supplies to the plantations, and honour 
bills drawn upon him (D.) by K. for the expenses 
of management, and also to pay the plaintiff’s 
annuity. The consignments were made, and B. 
paid the plaintiff’s annuity for one year, and 
then discontinued the. payment, although he 
received subsequent consignments. The bill 
prayed that D. miglit be ordered to pay the 
annuity so long as he continued to receive the 
consignments : — Held, on demurrer, that with- 
out deciding whether the plaintiff could, with 
xefej’ence to the decision in the case of Irfirrard 
r, 'Lauderdale (^Liml) (3 Sinx, 1 ; 2 Buss, k M., 
451), sustain a suit to enforce the agreement as 
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against D., B. could not, after the payment of 
the annuity which he made under the contract, 
withhold from the plaintiff the benefit of the 
contract for the further payment of the annuity. 
Kerman v. Daniel, 5 Hare, 493; 16 L. J., Ch. 191; 
11 Jur, 235. 

Abstraction of Trust Euiids — Belief 

against Receiver.] — A fraudulent abstraction 
of trust property by the trustee, and a 
fraudulent receipt and appropriation of it by 
another person for his own personal benefit, 
place the receiver in the same situation as 
the trustee from whom he received it, and he 
becomes subject in a court of equity to the same 
rights and remedies as may be enforced by the 
parties beneficially entitled against the fraudu- 
lent trustee himself ; and when it is said that 
the person who receives under such circumstance.^ 
is converted by the court into a trustee, the ex- 
pression is used for the purpose of describing the 
nature and extent of the remedy against him 
and denotes that the parties entitled beneficially 
have the saixie rights and remedies against him 
as they would be entitled to against an express 
trustee xvho had fraudulently committed a 
breach of trust. Bolfe v. Greyory, 4 De Gr. 
J. & S. 576 ; 34 L. J.. Ch. 274 ; ’ll Jur. (X.S.) 
98 ; 12 L. T. 162 ; 13 W. E. 355. 

But the relief against the receiver in such 
cases is founded on fraud and not constructive 
trust, and therefore the right .of the party de- 
frauded is not affected by lapse of time, or, 
generally speaking, by anything done or omitted 
to be done so long as he remains without any 
fault of his own in ignorance of the fraud that 
has been committed. 11). 

iii. Deceased Trustees, 

Breach of Trust — Liability of Deceased 
Trustee’s Estate.] — The estate of a deceased 
trustee is not liable for a breach of trust com- 
mitted after his death where he has left the 
trust funds in a proper state of investment at 
his death. Balk, In re, Chamberlain v. Drake, 
41 W. E. 28. 

Breach of trust can fall only on the personal 
estate of a trustee. Vernon v. Tawdry. 2 Atk. 
119. 

Where one of tw'o trustees commits a breach 
of trust, the representatives of such trustee are 
liable. Jenkins v. llobertson, 1 .Eq. E. 123 ; 1 
VV. E. 298. 

Trustees of stock sold it, and lent the money 
to the tenant for life on improper security, Gne 
of them died, and the survivor received the 
money lent, and invested it in a different 
security, and shortly afterw^ards sold it out an* I 
again lent it to the tenant for life. The fund 
xvas lost: — Held, that tlie original breach of 
trust \vas not cured, and the estate of the 
deceased trustee was liable for the wiiole fund. 
Lander v. Weston, 3 Drew. 389 ; 25 L. J.. Ch. 
235 ; 2 Jur. (iscs.) 58 ; 4 W. E, 158. 

D. appointed her bankers, A., B. and G,, who 
were partners, to be her executors. They then 
owed her 20, 400L, without any agreement as to 
any particular rate of interest. Six weeks after 
wards A. died, before probate of D.’s will or erfi- 
lecting any of her assets. He appointCM 1 B. a ml G. 
his executors. B, and G. continued in rindt^. juid 
ultimately died, wfithout haviu.g ever ]Kiid no; 
20,400^.: — Held, that the estate of A. wa- only 
chargeable, in aid of the estates of B. and [ 
with simple, interest at 4/. per cent, on the 
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Two trustees allowed funds wliich ought to liage settlement, executed in 18i 7. contained a 
have been invested on real or government covenant by the husband with a trustee to pay to 
security to remain for several years in a bank the trustee within three years 3,0(H)/. to be held 
to .their joint account. After the death of one upon the usual trusts in favour of the husband 
of the trustees the survivor appropriated the and wife and the issue of the inarj‘i;ige, or else tc 
balance of the fund, and afterwards became secure that sum by mortgage. 'Fho money was 
insolvent : — Held, that the estate of the deceased neither paid nor secni’Cii. and the tnisree never 
trustee was liable to make good the amount, attempted to enforce the covenant, hut acred as- 
GiWniis V. Taylor^ 4 W. R. 4.S‘2. solicitor to the purchaser on a sale in I84h )>yT]ie 

_ . „ A . ^ ^ « , covenantor for his own beiielit of the propertv 

Jurisdiction of Coart to Oper immediate Sale covenanted to niortaiairo. Tlio tnistA- 

of Irustee’s Beal Estate. j— In a suit to render 15.48 . ,i,esoitle- 

the estate of a deceased trustee of a will liable jji 1851. The covenantor became hankrnid 

ior certain breach^ ot trust, a decree was made in 18,52 and applied to tlio widow and excculrix 
lieelanng the labpty ot the estate to make good .4 0,1(1/.. which 

what should be found due m respect of such gi,e declined to do. Dividends of n..-.'iu the 
breaches of trusf, and directing accounts and were declared in the bauknipte.v. and 

mqau’ies. Bet.we the chief clerk had made his jjgw trustees of the settlement were appointed 
certihonte, but It having appeared in the course 4, the court, whoso proof was rcieote,! a.s toe 
of taking the Rcconnts and iiy, nines that the executrix the trustee 

estate was liable for a considerable amount in 1866. and his sons entered into posses- 
which the personal estate was insufficient to property as devi.see.s .uiid tetrocs 

satisfy, the cestuis que trust applie.1 by petition! „„der his will, but when cited to t.akS out 
under l.> 1 b \ ict c 86, s. o.u for rhe sale ot letters of administration to their father, tiiev 

certain real estate beiongin.g to the deceased declined to do so. Upon a bill filed in ],8r,7. 
tnistee, a mortgage on which hail been redeem ^ 41^3 „.idow and ohildren of the covenanroi- 

by the existing trptee of the will :-Heiy that ^ .„g4 41^3 

the court had pinsdiction to or.ler the sale, and administrator ad litem of the deceased trustee, 
that It was in accordance with tiie prac ice ot ,rog„.er to which the sons admitted assets 
the court m such a case when once it had been 1.431,4 41,34 444^4 443 33,43 i,,,^.!, , a^i.^nted as.sets. 
ascertained that the real estate woya have to be the administrator ad litem represented the del 
lesorti^l to, to make an order for he sale of the 33,433,1 4,4,3433 S4,ffi3ie„tii, fo, tig pi„,i,o.,og „£ 
real estate without waiting tor further consu^^^^^ 344i4_ jr.,orU,<m,e y. m L. J.. Ch. 

tion. V. 4o L. J., Ch. 681 ; 2 0h. D. 401. 9A -r m 9^4. p *^0' ' 

409 ; 24 W. E. 4,61. Hekhsecou.rkv'tlia^ tte righrof the plaintiffs 

IHoe- A ppropriation to Charitable Legacy by were not barred by lapse of time, aial tiiat the 
Executor-Trustee.] —Testator bequeathed 500/. liable to make good the loss occasioned 

to his executors, upon trust that they should lay breach of trust to tlie extent of the assets 

out and invest the same in the public funds, (rr of their father in their hands. Jh. 
ill such other security or in such other manner 

as to them should seem expedient, at interest, Statute of Limitations.] — Where a breach of 
and apply the produce to a charitable purpose, trust is committed by a trustee holiling j>roperry 
One of the executors, who took the entire upon an express trust, his assets in the hands of 
management of the estate, paid the debts, and personal repre.-entatives continue liable to 
most of the legacies of the testator, but neither the cestui que trust even after a hqtse of .dx 
specifically appropriated nor invested 500/. for jmars from his death. OhT v. h'l^hop, 1 lie H. 
the charity. He paid interest, howeveiy on ^ d- 1^7 ; 20 L. J., Ch. ITS ,* «> Jur. (x.s.) 
500/. to the charity ; at the same time receiving ^^2 ; 1 L. 1’. 151 ; 8 W. K. li>2. 
interest on the promissory note of a debtor to 

the estate, who was in good credit, but whose Covenant to Settle— SettlorTrustee.]— by 

debt was the only fund available for payment of a post-nuptial settlement executed in 1811. after 
the legacy. The executor afterwards died. On reciting that J. S., the hushaiuL ]}a<l brh.re 
the admission, by his represeritati ves, that he had, ' uiarri age agreed to settle l.OuO/., amilutd paid 
in his lifetime, assented to the payment of the ‘'^um to R. G. ; R. G. covenanie<l that he 
legacy to himself as tnistee : — Held, that dais '''uuld stand possessed of the money upon trust 
estate was severally answerable as fora breach of | with the approbation of J. S. to invest it in. rlte^ 
trust. Att.-Gc^/L r, 2 Jif/humj 2 Y. k C. C. C. 634 . 1 names of .J. H, and R. G.. and tntsls were de- 
, . ‘ j dared of the fund for the benefit of tiie luisiRind 

Admission of Assets by Executors.] — The | and wife successively for life, with remaimh'r to 
executors of a deceased trustee, having ad- 1 the children of the iimiTiaire. Bv the .same ilced 
mittedthe receipt of asset.s which would? have [ J. B. covenanted with iC G. io pav to him a 
been sufficient to satisfy a particular breach of | further sum of to be held iqKm tia^ same 

trust committed by their testator, besides his | trusts as the first-mentioned IdKHV. Xeiilierr.f 
other dcb*s, held ' chargeable with the los.s ; the two sums of 1 ,dU0/, was. in fact, ever imhL 
occasioned by such breach of trust, although j J. S. survived his wife, and died in IH68. In a 
they had paid all his debts of which they had | suit instituted .for the administration of the 
any knowledge out of the assets,, and had dis- 1 estate of J. B,, the children of tlie marriage 
tributed the whole surplus among his residuary | claimed to rank as creditors for both sums of 
legatees many years before, and at a time when | l,(K-0/. Held, that as to the first-meuikmed 
they had no notice of the breach of trust, or of ; sum of 1,000/. J. 8. had constltuitxl himself a 
any chrim in reject of it. ' AyrnttliMlv, FmnhltniBtQe of the sett.lement, and that Ills estate 
3 MyL k Crol22 ; 1 Jm*. 687. See 6 L. J., j wai; liable for the amoaiiit, but that the clalni 
Ch. IS, n. ^ j to the other 1,000/. rested upon a mew higai 
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■obligatian, which was barred by the Statute of 
Limitations, Sto/ie y. Stofw. 39 L. J., Ch. 196 ; 
L. H. 5 Ch. 74 ; 22 L. T. 1S2. 

Guardian in Socage.] —Defendants, executors 
to their father, who was guardian in socage to 
rplaiiitiff, ordered to answer for profits taken by 
him. Bvvglb v. Wentworth^ 1 Vein. 54. 

Eight of Cestui jjue Trust to Sue Surviving 
Trustees alone.] — Where one of several trustees 
has died, the cestui que trust may generally sue 
the survi\'ing trustees for an account without 
making the representatives of the deceased 
trustee a party, it being the duty of the sur- 
viving trustees to place the fund in a proper 
position, and recover from the estate of the 
deceased any portion of the trust money that 
may liave remained in his hands, semble. Beattie 
V. Johndone, 8 Hare, 169. 

Where one of several trustees dies pending 
a suit which does not seek to charge them 
personally in that character, his representatives 
are not necessary parties ; for the trusteeship 
survives. Lomlon Gaa Lhjld Co.^.SpotUswoode^ 
14 Beav. 264. 

One trustee of a deed of settlement was dead, 
and a bill for an account was filed against the j 
surviving trustees, but no allegation was made 
against the deceased trustee, whose legal 
personal representatives were never parties to 
tlie suit, and no account was prayed with 
regard to him. The surviving trustees, how- 
ever, alleged i]i their answer, that he had taken 
an active part with them in the execution of the 
trusts : — Held, that the decree must go against 
the estate of the deceased trustee. Elwes v. 
Barnard, 11 Jiir. (n.S.) 1035 ; 13 L. T. 426. 

Eight of Surviving Trustee to Sue.] — A 

testator devised his residuary real and personal 
estate to A. and B., on trusts in which B. was 
beneficially interested, B. received part of the 
assets, and died : — Held, that a bill could not be 
maintained by the surviving trustee against 
the representatives of B. alone to recover the 
trust fund received by him, but that the bill 
-ought to seek the general administration of the 
testator’s estate. Chancellor v. 2lorecrajt, 11 
Beav. 262 ; 17 L. J., Ch. 11. 

Surviving Trustee not Specialty Creditor of 
Deceased Trustee.] —A. and B. were trustees of, 
a settlement, and a breach of trust was com- 
mitted, B. being the guilty party. The trust 
fund was ultimately restored, and A.’s costs were 
directed to be paid out of B.’s estate : — Held, that 
these costs were not a specialty debt as against 
B.'s estate. Bochluirt v. Reilly, 1 De CL" & J. 
464 ; 27 L. L, Ch. 54. 

A. paid a sum on account of his costs, after the 
passing of the 19 & 20 Yict. c. 97, and it was held 
that the sum was paid in the character of surety, 
and therefore that, under s. 5 of that act, he was 
entitled to claim as a specialty creditor on account 
of it. II). 

Eight of Eepresentative of Deceased Trustee 
on Transfer of Trust Property to Hew Trustee.] 
— The representative of a deceased trustee, who 
is called upon to transfer the trust property to 
new trustees, is not entitled to be furnished at 
the expense of the fuml with a duplicate of the 
instrument appointing such new trustees, nor is 
lie entitled at the expense of the fund to an 
attested copy of the deed creating the trust. 
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Warier A)tdermi,l\ Hare, 301 ; 1 Ea.E.2()6 ; 
1 W. K. 493, 

Eecital in Settlement that Trust Fund had 
been Deceived by Trustees when it was never so 
Deceived — Lapse of Time.] — In 1828 two trustees 
executed a marriage settlement, which ]*eoited 
that a sum of money (for which they also signed 
ail indorsed receipt) had been pair! to them as 
such trustees. The trustees had never in fact 
received the money, and by their neglect to do 
so it was ultimately lost. The trustees died, 
having left all their property upon trust for the 
payment of their debts : — Held, that a breach of 
trust had been committed, for which the estates 
of the deceased trustees were liable. Wesfmore-- 
land V. Holland, 23 L. T. 797 ; 19 W. E. 302. 

In a marriage settlement, dated in 1807, 
a recital was contained to the effect that a 
sum of stock had been transferred into the 
names of the trustees. The deed w'as executed 
by all parties. The stock never was transferred, 
and the person who ought to have transferrecl 
it became bankrupt in 1848. Both the trustees 
were dead. On bill filed in 185.5, by a cestui 
que trust under the settlement, who came of 
age in 1839, to have the trust fund made good : 
— Held, that he was not too late, and the 
estates of the trustees declared to be jointly and 
severally liable to make good the fund. Story 
V. Gape, 2 Jur. (N.s.) 706. 

By deed made on the marriage of A. and Ik, 
C., the father of B., settled 1,000?. upon A. and 
B. and their issue, which sum ’was recited as 
having been paid to the trustees, and covenanted 
to pay another 1,000?. upon his decease, upon 
the same trusts. Shortly before C.’s death, he, 
by deed, gave to other trustees 5,000?, upon 
trusts nearly identical with the trusts of the . 
settlement for A. and B. and their issue ; and by 
his will, of the same date, he declared that what 
he had given to B. should be taken in full satis- 
faction and discharge of all claims and demands 
upon him in any right or manner whatsoever. 
The trustees of the settlement never received 
the 1,000?. under the covenant of 0., and O.’s 
estate had long been administered. Bill by 
one of the children of A. and B. against the 
representative of one of the trustees of the 
settlement, claiming a portion of the two sums 
of 1,000?. and 1,000?. Defence, that the trustees 
never received either 1,000?., and that the 5,000?. 
was in satisfaction : — Held, first, that the 5,000?. 
was to be taken in satisfaction of the 1,000?. 
covenanted to be paid. Davis v. Chambers, 7 
De G. M. & G. 386 ; 3 Jur. (x.S.) 297 ; 5 W. 11. 
245.' ■■ ■ ■ 

Held, secondly, that although prirna facie 
the recital in the settlement of payment to 
trustees is the strongest possible evidence to 
charge them, yet that the circumstances of this 
case negatived the receipt by the trustees. Ih. 

Heglect to Eegister Bond in Ireland by Guar- 
dian-Acquiescence.] — A testator died in 1810 
in India, having bequeathed his English pro- 
perty to two infants, whom he acknowledged as 
his natuml children ; and having appointed his 
nephew, E., to be their guardian. Part of his 
property consisted of a bond, dated ijx 1810. in 
which he was obligee, the obligor being seised of 
real estate in Ireland. In 1811 E. obtidm’d 
possession of the bond from the testator's exe- 
cutor ; but he did not register it, nor did he over 
take any steps towards realising the security. 





In 1821 tbe elder of the infants attained twenty- 
one ; in 1832 she married; and in 1833, when 
the bond had become irrevocable, E.,for the first 
time, informed the elder child and her husband 
of the existence of the bond ; and upon finding 
it was then too late to register it, he handed 
it to the husband, directing him to see to it. 
No step was taken until E.’s death in 1870, 
after which, in 1871, a bill was filed, seeking 
to make E.’s estate liable as for a breach of 
trust. At this time the younger infant was 
dead, and had no legal personal representative ; 
but his son, who was entitled to administer, 
was made a defendant. Senible, that E. was 
not at any time liable for any breach of trust. 
Bleeman v. WiUim, L. E. 13 Eq. 36 ; 25 L. T. 
408 ; 20 W. E. 109. 

Held, that the parties, by acquiescing for 
thirty-eight years, and waiting till E.’s death, 
had lost their right to make any claim against 
his estate. Ih. 


remain in the hands of private traders, in whose 
hands it was lost : — Held, that A. was responsible 
for it, though it lind been ])roperly invested by 
those parties, and been sifid out at the request tif 
the cestuis que trust, and the loss was oe'casiuimtl 
b}’’ their subsequent bankruptcy, and the bank- 
ruptcy of their correspondents in Loiidun, on 
whom they had drawn bills for the amounts 
Bam% Y. Chn-li. 3 Mjd. & Cr. 294. 

A testator, resident in India, dircctc;] his 
trustees and executors to invest his ivsitlue in 
govermneiit or other good securities, arnl then 
declared trusts of it for the benefit of liischildrctii 
and other persons, all of whom ^N'ere resideni 
either in England or Irelainl. and were inent ioned 
so to be in the will. The resiilue was allnwud To> 
remain in the hands of the testator’s bankers- 
and agents in India, who ultimately fa i let I : — ■ 
Held, that the acting executor and trustee was 
responsible for the loss thereby occa-sioned to the 
estate. Lowry v. Fulton, 9 Sim. 104 ; 7 L. 

Ch. 158. 


iv. Loss of Trust Projjerty, 

By Negligence.] — Trustees charged with loss 
occasioned Tjy mere negligence, and costs follow 
of course. Caf'rey v, JDarhy^ 6 Ves. 488. 

Unexplained loss of property by trustee or 
bailee attributed to negligence. Brown v. Sewell^ 
11 Hare, 53 ; 22 L. J,, Ch. 1063 ; 17 Jur. 70S. 

Certain gas shares were settled upon trust for 
a woman for life, then for her husband for life, 
and then for their children. New shares were 
allotted in respect of the original shares, and the 
husband, without the interference of the trustee, 
obtained possession of the old and new shares, 
paid calls on the new shares, and disposed of all 
the shares. He then became bankrupt : — Held, 
that the trustee was only liable to make good to 
the estate the value of the shares less the amount 
paid for calls. Briyqs v. Massey^ 51 L. J,, Ch. 
447 ; 46 L. T. 354 ; 30 W. E. 325— C. A. 

By Eohbery.] — Defendant was trustee to 
plaintiff, an infant, and received for him 40Z. in 
gold, of which he was robbed by his own 
(lomestic servant, together with 200Z. of his own : 
lord chancellor allowed the trustee this 40?. on 
his own oath, for he was to keep it as his own, 
Morley v. Motley^ 3 Oa. Ch. 2. 

A decree having been made for a general 
account, and payment of a balance against a 
party who died, and his personal representative 
having delivered certain goods, part of the 
efiects. to her owm solicitor to be delivered over, 
is not answerable in the event of his being | 
robbed of them. Tender of the goods not | 
incumbent on her, she would not have been 
answerable if they had remained in her own 
possession till the accident. Jones y. Leiois, 2 
Yes. Sen, 240. 

Loss by Agents.]— post, 12. 

Loss by 0o4rustees.] — See post, c. 

Y. Fegl'iganoe in getting in Trust Property. 

: 0©nemL liable-- -for not 

taking proper steps to get the trust fund trans- 
'feired Into, their names. M^&mken 'y, Bew^ 15 ■ 

'i - 

It being the ^nty of A.^ under the trusts of a 
‘Settlement^ tp,|‘emit a sum of IjCKlOI. feom India, 
^ •3R7 lu England, .he> pemntted it to , 


Neglect to get in Debt.] — In 1820 a debt daie 
from a firm at Calcutta wais assigned to trustet*i> 
in England, in trust to call in and invest on 
Indian securities, and accumulate. Tiie debtvU's 
became bankrupts in 1830, and the trusteus not 
having, in the meantime, taken proper steps to 
call ill the money, a oonsitlerable portion of the 
debt was lost : — Hold, that tiiey were liable for 
the breach of trust, and ought to make good the 
accumulation %Yhich w'oukl have been produced; 
secondly, that one of the trustees who had been 
abroad with his regiment during that period %vns 
equally liable ; but, thirdly, that they were to* 
be excused daring sucii a reasonable time as 
wms necessary in order to communicate between 
England and India. Borne v. Sorcoft, 13 Beav; 
336: 

On a marriage two of the wfife's debtors, one 
of them the bankrupt, were aj^pointed trustees 
of a fund, to be made u]) of their several debts ; — 
Pleld, that the debts not bt-ing got in and in- 
vested, each trustee was iiabie only foi* his <ovn 
default. Woodward, Idr parte. Turner, In re, 3 
Mont. & Ayr. 232; 2 Deac. lol : 0 L.' J., Bk.: 
60 ; 1 Jur. 385. 

By a marriage seltiemcnt. a debt due fri.m 
A. was assigned to A. and B.'. upon trust 
all convenient speed,” to get. in and invest in 
consols. For two and a half years B. look no 
steps to get in the money, nnd A. then became 
bankrupt : — Held, that i>. wa< responsibht tor 
the loss, Orove v. Priee^ 26 Iktav. 103. 

Trustees not Suing for Specialty Debt,' — 
There is no rule in equity, any more tiian at law, 
that the mere non-suing by*a sjteciahy <‘i*edift>r 
for any period within 'the statiuory" limit ui 
twenty years is such negligence as de|nives hnn 
of the right of requiring payment of the spin/laltv' 
debt. B. covenanted for imincdiab* pay- 

ment of a sum of money in exoneration of li, 
and in substitution for a similai’ sum which Ik. 
was liable to pay within sis months of Mg cleatln 
S. died without having paid -or been ealleci on to- 
pay that sum, leaving pr<»perty amply suffioieiit 
to meet it, but her execiitorf Instead, xft. providing... 
put of her estate funds to meet the liability oil 
her covenant, left her estate, coiislstlag cmtirely 
of shares in a bank, which afterwards un* 
converted. The investment in bank Blmtm wa» 
authorised by the will of S. :--He!€l, tl»t tip '! 
executors of B, were entitled, after » 'tepw ^ , 
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eiglitcen and a half years, to enforce that cove- 
nant against the estate of B., and that the ^exe- 
entor of B., liaving committed a. devastavit in 
not converting the shares to provide for payment 
of the debt, was liable to make good the amount 
for which his testatrix was so liable under her 
covenant. Balier, In re, ColUns v. llliodes, Sea- 
man, In re, Illiodes v. Whh, 51 L. J., Ch. 315 ; 
20 Cli. D. 230 ; AX> L. T. 058 ; 30 W. R. 858— 

Heglect to Enforce Covenant.] — By a marriage 
sotllenicntj a trustee was required, immediate!}^ 
after tlie marriage, to compel payment of a sum 
of money secured by a covenant in the deed ; he 
neglected to do so even when required to call it 
in, and allowed the interest to fall into arrear. 
He was held liable to pay the costs of a suit in- 
stituted to cornnel him to jjerforin the trusts. 
mrlij V, Malh, 3 Y. & C. 295 j 8 L. J,, Ex. Eq. 
33 ; 3 Jur. 221. 

A., on his marriage with B., by his marriage 
settlement, covenanted with a trustee, that he 
•would, on martin mas day, 1824, pay 10,000/., 
the trusts of whicli were to be for A. for life, , 
with remainder to B. for life, with remainder to ^ 
the children of the marriage, and in default of 
children, for the persons therein mentioned. A. 
died in 1836, without having performed the 
covenant. After A.’s death a suit was instituted 
by B. against the trustee, to make him personally 
liable for the non-performance of the covenant. 
A reference was made to the master to inquire 
whether A. was of ability, after 1824, to pay the 
10,000/., or any part of it. It appeared that A. 
had for seven years after 1824, an income of 
1,800/. a year, but that he had no other property 
• than this income, and that he had always lived 
up to or exceeded his income. The master found 
that A. was of ability during these seven years 
to have paid 4,2U0/. in part performance of the 
covenant. 2 no exceptions were taken to the 
report. On the hearing of the cause on further 
directions : — Held, that the trustee was liable to 
pay 4,200/., and that, had the report been 
excepted to, it would have been confirmed. 
Maitland, v. Bateman, 13 L, J., Ch. 273 ; 8 Jur. 
926. And see Bateman v. Maitland, 14 L. J., 
Oh. 383. 

Trustees made personally responsible for the 
conseciuences of their neglect to enforce a 
covenant contained in a marriage settlement. 
Fenwichx. Grceuwell, lOBeav. 412 ; 11 Jur. 620. 

By a inarriage settlement it was covenanted 
and agreed that .5,000/. consols, part of the wife’s 
jjroperty, should be transferred to trustees, npoii 
certain trusts for the husband, and wife, and 
children. At the time of the settlement, a sum 
of 4,946/. vims standiug in the name of the wife ; 
but the trustees took no steps to enforce a 
transfer, and it was sold out and misapplied by 
the husband : — Held, that the trustees were 
personally responsible for the loss ; and, secondly, 
that they were not relieved from their liability 
by the trustee inderanity clause declaring that 
they should not be liable “ for any casual or in- 
voluntary loss,” without their wilful default, but 
for such moneys only as should actually come 
to their hands.” Ih, 

ITegleot to get in Eund recoverable only in 
Equity.] — In ordinary cases it is the duty of 
trustees to get in the funds, but where under the 
terms of the instrument constituting the trust it 
is the duty of the trustees not to do so if in their 


discretion they consider it inexpedient, miscon- 
duct on their part must be proved in order to 
render them liable for loss, and the ordinary rules, 
as to wilful neglect and default have little appli- 
cation. Paddon v. llicluirdmi, 7 He G. M. ck G„ 
563 ; 3 Eq. R. 933 ; 1 Jur. (N.s.) 1192. 

A cestui qiie trust sought to charge a trustee 
vvdth breach of trust in not recovering moneys, 
which were recoverable only in equity : — Held, 
that as, under the circumstances, the cestui qne 
trust might have himself sued he could not make 
I the trustee liable for not doing what he could at 
time have himself done. Ih, 

By settlement, dated in 1814, a legacy belong- 
ing to the intended wife was, with other property- 
vested in S. k R., upon trust to get in and invest,, 
and pay the income to Mrs. E.for life, remainder 
as she* should by will direct, remainder over,; 
power being reserved to her to make a will. By 
her will, dated in 1829, she appointed the fund 
to her daughter for life (deceased), remainder to 
the plaintiffs, and made the defendants her 
executors, directing them to get i.n ail the funds. 
In 1825 the balance unpaid of the legacy so set- 
tled had been transferred to new trustees of the 
settlement, and by them immediately sold out, 
and nothing more was ever known concerning 
such balance, or its application. In 1830 the 
defendants took out administration to the testa- 
trix, with her will annexed (she not having- 
power to appoint executors), limited to tlie 
balance of the legacy outstanding, and the ac- 
cumulations thereof, if any. The defendant.?, 
could not show that they had ever taken active 
or proper steps to inquire after the wasted fund, 
or to recover the same : — Held, that notwith- 
standing the lapse of time, and the irregularity 
of their succession as trustees, they would be 
clearly liable to make good the breach of -trust 
(if any) committed in 1825. Taylar v. MilLimj* 
ton, 4* Jur. (if.S.) 204. 

But held, that by reason of a power contained 
in the settlement enabling the trustees to take 
and recoup themselves all costs out of the trust 
estate, and the fund wasted having been small, 
(103/.), the plaintiffs had failed to establish a 
breach of trust. Ih. 

A marriage settlement, made in 1811, recited 
that the husband was entitled to 20,000 rupees,, 
secured by a note of the East India. CV^inpaiJiy,. 
and 10,000 rupees, part thereof, were thereby 
assigned (with certain property of the wife) to. 
the trustees of the settlement, upon trust for the 
husband and wife for their lives, with remainder 
for the children of the inarriage. One of tho 
trustees died six weeks after the settlement was. 
made. The husband died in 1819, and the wife- 
in 1822. The trustees did not, nor <.lid the sur- 
vivor, take any steps during the lifetime of t.he 
husband to recover the 10,000 rupees. .Aft.er they 
had attained their ages of twenty-one years, the 
children filed a bill against the surviving trustee 
and the representatives of the deceased trustee 
for an account of trust funds, cluirging them 
with the 10,000 rupees. Under a reference to 
the master to inquire whether the defeinlant 
might, by due diligence, have received or got In 
the 10,000 sicca rupees, the defendant produced 
evidence, showing it to have been the common 
belief of .persons who knew the husband, that lie 
was not posse.ssedof any such prop(.Hy, but ncv 
proof was given that the husband was insulv’ent : 
and the court charged the surviving Irn.slet? wihh 
the fund, .and interest from the dt.'atli of tin' wife, 
and directed a reference to inquire the value oi‘ 
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the 10,000 rupees at the time of the settlement. 
Slices V. JEJyre, G Hare, 137. 

Heglect to invest Annuity paid under Order 
'Of Court.] — lady under an order of this court 
was in I'eceipt of lOOZ. a year, part of the income 
■arising from an estate which a testator had 
•ordered to he accumulated, and after the death 
of her mother, divided among herself and her 
brothers and sisters, who were numerous. By a 
•settlement made npon her marriage, the lady 
assigned to trustees the whole of her share in the 
estate, and its accumulations for the benefit of 
herself for life, with remainder for her children ; 
but she continued for eleven years to receive the 
lOOZ. a year under the oi'der. The mother was 
•still living. Upon a bill filed by the children of 
the marriage : — Held, that the order of the court 
•did not justify the trustees in not investing the 
lOOZ. a year paid to the lady ; that it formed 
part of the principal vested in them, and that 
they must replace the amount. Barratt v. 
Wyatt, 31 L. J., Ch. 652 ; S Jur. (n.S.) 1045 ; 
10 W. ii 454. 

wi. 'Payment of Trust Moneys to Persons not 
Entitled, 

Trustees Doubting without Cause Identity 
'Of Cestui que Trust and Paying Over,] — Trustees 
who, without sufficient cause, doubted the iden- 
tity of their cestui que trust, and, in breach of 
trust, paid over the trust fund to others, were 
■ordered to make good the same, and pay the 
costs and interest at 5 per cent, the accounts to 
be taken with rests. Ilut chins v. Hutolmis, 15 
Jiu\8G9. 

Porged Marriage Certificate.] — ^Trustees who 
paid over a trust fund to wrong persons, trust- 
ing to a marriage certificate which turned out 
to be a forgery, made responsible for so much of 
the fund as could not be recovered from those 
who had wrongfully received it. In a suit by 
the persons beneficially interested, to make good 
'the moneys, with interest from the date of 
the wrongHil payment, the father of the reci- 
pients, who had sent the forged certificate of his 
marriage to the trustees, was also made respon- 
sible for the money. Eaves v. Hkdtson, 30 Beav. 
13G ; 7 Jur.(N.s.) 1297 ; 5 L. T. 598 ; 10 W. B. 
'29. 

Advance to Bigamous Husband.] — wife was 
entitled in remainder to a share of moneys in 
the hands of a trustee. She deserted her 
husband, and married another man. The 
trustee, relying upon her representations that 
■she was legally married, advanced a portion of 
her reversionary share to the bigamous husband. 

* The fund having fallen into possession : — Held, 
that the trustee was answerable to the husband 
'for the money which he had so advanced, 
BporU V. Barnahy, 10 Jur. (N.S.) 1142 ; 11 
L: T. 412 ; 13 W. IL 151. 

Payments to Married Woman after Hotice of 
/Charge hy Her.]— A trustee for a married 
'i woman, having received notice of a charge 
•e 2 s:ecuted by her, was held personally liable for 
payments afterwards made to her; and that 
notwithstanding the validity of the charge was 
■ dispute^’. % ber, and no application had been 
made for 'm in|unction. v» Modgson^ 

-2Keen^70A; , 


notice of Execution of Power.] — Qiuere, 
whether a trustee, having prepared a deed of 
appointment under a power, but not knowing of 
the execution of it, shall be held to have liad 
such notice so as to affect him in respect of his 
payment of the money to the Icgiitee uf the 
person who had the power under a siibseouent 
will. Cotliay v. Sydenham, 2 Bro. C. 0. 391. 

Payment to Infant Cestui que Trust on False 
Representation as to Age,] — Payrnont^ by a 
trustee to an infant cestui que trust, riineteen 
years of age, on the false representation ly 
herself and'^her parents, that she had attained 
the age of twenty-one, held to be a discliarge to 
the trUvStee for the sum so paid. Overton v. 
Banister, 3 Hare, 503 ; S Jur. 906. 

Payment of Portions.] — Tf a trustee for pay- 
ment of children's portions pays one his full 
share, and the trust estate decays, he shall in )t 
be allowed it. Tildi/ v. Throchmorton, 2 Oa. 
Ch. 132. 

N. A. made a will, with certain trusts relating 
to Ms real and personal estate, aral appoiutefi 
trustees to carry them into execution. One of 
these trusts was for the payment of a legacy of 
2,o00Z. as a portion to an eldest daughrer. 
B. A, B., the father of this legatee, was one of 
the executors and trustees under the will. An 
act of parliament was obtained to carry some of 
the trusts of this will into execution : and under 
this act, lands devised by H. A. were sold. The 
trustee under the act was W. L. On a bill filed 
against him by the legatee of the 2,5n0Z., he 
sought to take advantage of the payment by Mm 
of that sum to B. A. B. : — Held, that B. A. B.’s 
receipt was no discharge of W. L.’s liability, as. 
by the terms of the act, he was absolutely 
bound to pay the debts and discharge the chil- 
dreifs portions ; and it was not set up in the 
answer, nor proved, that B. A. B. had specifically 
received this money as trustee for his daughter. 
Lawrence v. Blahc, 8 Gl. &: F. 504 ; 6 Jur. 427, 

Acting on Opinion of Counsel.] — The 

trustee of a will, who, acting on the opinions 
of counsel, had distributed the whole estate 
according to a different view to t.hat taken hy 
the court", was ordered to pay to the representa- 
tives of the child the amount of the child’s 
share and the costs of the suit. Boulton \\ 
Beard, 3 De G. M. & G. GOS. 

Rents Paid to Cestui que Trust by Trustee, 
who was also Committee of Lunatic who Claimed 
the Estate.] — A trustee or apparent trusU‘e for 

A. , who was in possession, of an estate, was aho ■ 
committee of B., a lunatic who claimed the 
estate, and the trustee was properly aware of the 
claim. On a bill filed to recover the estate for 

B. , it was decided that the estate was 
Held, that the trustee was lialfie to B. for tin; 
rents received by him and paid to A. IVriyht 
V. Chari, 29 L. Ch. 415 ; 6 Jur. (X,&) 4*76 ; 

2 L. T. 104 ; 8 W. B, 334— ,L.J J. 

Irregular Payment' by 

one of two Trustees of Settlement.]— A testator 
directed his trustees and executors to, settle 
4,OOOZ, consols tipoii his daughter IC In ewe o! 
her marriage ; he also gave her upem the deatli 
of Ms widow oiic-thikl of his residuary 
tate, which was subsec|uently iroprescat^i by 
2,633Z. Gi. Bil stock: upon her aiarriMh la 

1847, settled ' this fund, la 1859 the wMow 
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died, la December, 1859, the trustees of tho 
will executed a settlement of the 4,090^. consols,' 
'Constituting' P, and M. trustees of that fund, 
which was duly transferred to them. Shortly 
afterwards P. and M. were also appointed 
trustees of the settlement of 1847. In March 
iSGO the trustees of the will sold the' 
2,6331. (),s*. Sr/, stock, and paid the proceeds 
to P. without any authority from M. Shortly' 
afterwards P., under a power of attorney from 
M., sold the 4,0001. consols, and received the 
proceeds. P. invested a portion of each of the 
funds received, but ho retained the balances in 
his hands, and ultimately bccime bankrupt. 
CJpon a bill, by E. and her children, against the 
trustees of the will, and against P. and M., 
charging breach of trust in respect of both 
funds, and deficiency in the investments to 
answer them, and seeking to make the former 
liable in respect of the payment to P. alone : — 
Held, that the trustees of the will were liable at 
the suit of the plaintiffs in respect of the ir- 
regular payment to P. ; and that, having regard 
to the blended condition of the trust funds and 
the necessity of ascertaining how much of each 
fund was in a proper state of investment, the 
suit was not multifarious. 2£argetts v. Perks, 
34 L. J., Ch, 109 ; 10 L. T. 85 ; 12 W. Pv,. 517. 

Transfer to Feme Covert.]— Bequest of consols 
to A. B., a feme covert, to be transferred to her 
In her own name, and the interest to be for her 
separate use, and the principal to remain in trust 
of the executors till the youngest of her children 
attained twenty-one, when the principal was to 
be her own; or, in case of her demise, it was to de- 
volve to her husband. The trustees, on the death 
of the testatrix, transferred the fund to A. B. ; she 
and her husband afterwards sold it out, and they 
both signed the transfer : — Held, that a breach 
of trust had been committed, but that A. B. had 
made a valid disposition of the dividends which 
might accrue previously to her youngest child, 
born after the death of the testatrix, attaining 
twentv-one. Crash g v. Church, 3 Beav. 485 ; 
10 L. J.,Ch.212 ; 4 Jur. 50. 

Power of Appointment — Payment under 
Fraudulent Appointment.] — Certain policies of 
insurance effected by a father on his life, as a 
provision for his daughters, were assigned to a 
trustee upon trust for such of the daughters as 
the father should appoint, and certain estates 
were demised to the same trustee upon trust, 
out of the rents and proiits, to secure the pay- 
ment of the premiums. The trustee advanced 
some sums of money in payment of the pre- 
miums, and the father appointed the bonuses 
which iiad accrued upon the policies to three of 
his daughters, and the three daughters soon after- 
wards authorised the trustee to receive the sum 
paid by the office for the bonuses, and invest 
part thereof as a fund to keep down the pre- 
miums, and a part of the sum was applied in 
satisfaction of the arrears of such premiums. A 
subsequent appointment was made in favour of 
the other daughters, of the residue of the sums 
to be received on the policies, and which was in- 
tended to equalise the shares : — Held, that the 
first appointment was a fraud upon the power, 
its immediate object being to' relieve the father, 
and its necessary consequence to relax the 
diligence of the trustee in enforcing the right of 
the daughters against the father ; aiid that the 
application of the trust funds' in pursuance of 
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the appointment by the trustee, who knew that 
the appointment was fraudulent, was a breach 
of trust for which he was responsible to the 
objects of the power. Harrison v. Mandall^ 9 
Hare, 397 ; 21 L. J., Ch. 294 ; 16 Jur. 72. 

Ho Appointment ICade,] — Moneys 

secured by judgments, the property of the wife, 
were by ante-nuptial settlement assigned to 
trustees upon trust for her during her life, and 
in case there should be issue of the marriage, 
upon certain trusts for their bene lit, and if no 
issue, upon trust to permit the wife to dispose of 
the moneys to such persons as she, whether sole 
or married, by any deed or writing, with or with- 
out power of revocation, to be by her sealed and 
delivered in the presence of or attested by two 
or more witnesses, should appoint, or in default 
of appointment, gift, or devise, to her next-of- 
kin under the statute of distrib'utions. There 
was no issue of the marriage. The surviving 
trustee received a portion of the moneys secured 
b3^ the judgments, an 1 paid a part thereof to the 
husband during his lifetime, and the remaining 
part to the wife after his death. No appoint- 
ment by deed or writing was ever executed by 
the wife : — Held, that the wife took only a life 
interest, with the power of appointment, and as 
she had not duly executed the power, the pay- 
ments to her and her husband -svere invalid, and 
accordingly the trustee 'was bound to replace the 
fund for the benefit of the next-of-kin of the 
wife. Peld v. Thompson, 2 Ir. Ch. R. 26. 

Where, on marriage, a settlement is made of 
the wife's property to herself for life, to her 
separate use, with rem.iinder as she should 
appoint, by any writing signed her, and 
attested by two witnesses, and for default of 
appointment to the children of the marriage, 
and the trustees part with the trust fund upon 
the joint application of the husband and wife, by 
letter, not attested by any witness, the trustees, 
after the death of the wife, must make good the 
trust fund for the children. IlopkUis v. Myall, 

2 Buss. & M. 86. 

Premature Payments.] — XJader a settlement a 
sum of 10,000/. secured by mortgage, was vested , 
in trustees for the wife of B. for her life, and 
after her death for S. for his life, and subject as 
aforesaid, for such persons as the wife should by 
deed or will appoint, and in default of appoint- 
ment for 8. The wife made a will, by which she 
directed that her husband should enjoj’’ the in- 
come of the fund during his life, subject to pay- 
ment of two annuities ; and she directed certain 
pecuniary legacies to be paid, after his death, 
out of one moiety of the fund, and she gave the 
other moiety of the fund and the residue of her 
property to her husband, whom she appointed 
executor. The trustees of the settlement paid 
over the whole trust fund to the husband ; and 
part of the 5,000/. applicable to the payment of 
the pecuniary legacies was lost bj'- him : — Held, 
that the payment to him was proper, and that 
the trustees were not answerable for the lo*s< 
Hayes v. Oatley, 41 L. J., Oh. 510 ; L, li. 14 Eq, 

1 ; 26 L. T. 816. 

Testator directed his trustees, at the expira- 
tion of three years after his death, to pay 10,000/, 
(which he charged on an estate devisal to liis 
son, one of the trustees) to his daughter's iius- 
band} on condition that he should, to tlu satis- 
faction of the trustees, give to them the i>est and 
most sufficient security in his power, so that the 
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money is retained, appear to ))C answered ; but 
trustees and guardians are. without such proof. 
Dawwri y. I Ball & B. 281, 

Person bound* by i-ecognisance to aceoaut 
annually, and retaining money in his hands, 
though no use be made of it, must pay interest 
on such balances. 

Interest decreed up/on balances kept by guar- 
dian in his banker’s hands. 21 Ih 

Interest decreed against the estate etf ira 
accounting party, who hail dealt witii certain 
funds, in such a manneiv that the court would 
have given interest on the balances in his hands 
against him personally, but who laid taken tlio 
benetlt of the Insolvent Act before there was 
any decree charging him with interest. JAw/as* 

Dl' JBeriiahfx. 1 Kuss, 3Ul. 

A testator directed his trustees and exeeutois 
to invest the residue of ids estate on gootl free- 
hold security ; the trustee retained in his hands 
a balance of between 300L and IlKB. fur a period 
of more than two years, part of whicij numey 
was in the hands of bis bankers : — Held, under 
the circumstances, that he was not res|)onsil>le 
for interest during that time, altlioiigh he had 
been informe<l of certain persons who were 
desirous of borrowing money on freehold security, 
he having employed a .solicitor to procure a 
proper investment. v. irid/ks', C. Ik 


10,000k might be effectually secured to them 
upon certain trusts, for the testator’s daughter 
and her children. T’ 


The son paid the money to 
the husband before the expiration of the t'hree 
years, and the trn.ste^ s took a bond for securing 
it -Held, they were justiiiecl in anticipating the 
time of payment, but not in taking the bond. 
Mills V, Oshorne, 7 Sim. 80. 

A. inmn the marriage of his daughter, 
executed Ivis bond and warrant to the trustees 
of the settlement, who were to hold it upon 
trust, ' inter alia, that in case the wife should 
die during the life of her husband, leaving no 
issue of tiie marriage her surviving, or leaving 
.such they should all die under twfnty-one, the 
'ed by the bond should not be called 


money securi 
in, blit the bond shouhl lie given up to A., his 
heirs, 'executors, and administrators to be can- 
celled, Tfie money was not to be called in 
during his life -Held, that the trustees of settle- 
ment 'were bouni to accept payment’ of the 
money secured by the bond from the executor of 
A., though the husband ami wife objected to its 
being paid in. Keni 2 )la/ul v. Iium 2 )lmes. 2 
Jones, 726. 

Eeceipt hy Anticipation on Coalition of Lifa 
Interest and Eeversion.] — Where a fund is 
vested by a settlement in trustees for A. for life 
and over, anti the reversion has been subse- 
quently settled, the person entitled to the life 
interest and the trustees of the subse.iuent 
settlement are entitled to call for a transfer of 
the trust fund, and can give the original trustees 
an effectual discharge although the settlement 
does not provide for a transfer of payment by 
anticipation. v. Potter^ 13 Ch. D. 141 ; 

41 L. T. 532. 


... r* 7 * 7 *x monev iiiiu court pursuant tu lui urucr ; uui 

vn. LuMHyM Interest or ProJiU. diffei'ence in the sums mlmitted ami re- 

a. Interest. ported in his hands is not sufficient ; and further 

_ , ,, .r ^ . inquiry whether he made interest not to be 

When Trustees Cliargeal>le-~In General. j A (lij.ej^qed unless a strontr case. Sam}ne.s w Pick- 
trustee or executor is chargeable with interest, . .> y 
although not prayed by the bill Woodlimd v. ’ " 

C. r. Cooper, 62. Ifeglect to Bender Accounts." — Owners of 

An executor or trustee insolvent at the time a privateer acting for theinselves.aiid i he crew, in 
they place out money at interest, shall, if they the .sale of the prizes, having neglecred tf> render 
make any, pay interest, as they rim no risk; accounts, ami delaved thirdistribution of the 
seciES, of one who is in good circumstances, j proceeds, charged wiih interest on the balances, 
liTomJit'I/Y. Wytherley, Pre. Ch. 505 ; 1 Eq. Cas. i and costs. P^arse v. (rrem, 1 J. cS; ’Ak !35 ; 20 
Abr. 393, but cited and overrujeil in Xeictoii v. j ]>. p. 2.58. 

1 Bro. C. 0. 360. | tirst duty of an agent, receiver, trustee. 

Although a trustee is not directed to put j or executor, is to be cousrantly ready with his 
money out at interest, yet, if he niake.s^ interest, ^ accounts, and neglect in this 'is a ground be' 
he shall account for it. v. Xcc, 2 Vern, t>18. charcring him with interest, llh 
The court, orderirigloss on trust estate, in conse- Where, on a bill to c.all a trustee to account, 
quenceof the conduct of trustees, to be made up by by answer, submits readily to it, thmigli 

the trustees personally, refiiseil interest on the foumf in debt, he shall pay thfrinterest for the 
amount, which was comparatively hut a small balance only from the time of the account 
sum. Piu/T V. Coohe^ 13 Brice, 332 : M*Cle. 168 ; liquidated, ami no costs ; seeus, if he cmitrovertB 
28 E. R. 697. account ; theie. if fouml in aiTcar, he shall 

Trustee bound to pay interest on money re- p^y interest and costs. Parmiw Trehy, Pre. Ch. 
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made. The hnsbaDd diel in 1810, and the wife 
in 1822. The trustees did not. nor did the sur- 
vivor. take any step during the lifetime of the hus- 
band to recover the 10,u00 rupees. After they 
had attained their ages of twenty-one years, the 
children filed a bill against the surviving trustee 
and the representatives of the deceased trustee 
for an account of trust funrls, charging them 
with the lO.OOJ rupees. Under a reference to 
the master to inquire whether the defendant 
might, by due diligence, have received or got in 
the 10,000 sicca rupees, the defendant produced 
evidence, showing it to have been the common 
belief of pei“sons who knew the husba’id, that he 
was not possessed of’ any such property, but no 
proof was given that the husband was insolvent ; 
ami the court charged the surviving trustee 
with the fund, and interest from the death of 
the wife, and directed a refei-ence to inquire the 
value of the 10,00;) rupees at the time of the i 
settlement. Slmcs v. 0 Hare. 137. 

Trust being established, interest was given 
against the trustees’ estate before the filing of 
the bill, viz., from the death of the person subject 
to whose life interest the plaintiffs claimed. 
Ilawlilns V. Gard'nwi^ 2 Sm. & U. 441. 

b. Rate of Interest. 

Interest at Three per cent.] — An administratrix, 
who had permitted her solicitor to I'eceive divi- 
dends of a fund set apart for aii infant next of 
kin, was ordered to account for the dividends, 
with interest at the rate of 3 per cent, with half- 
yearly rests, (r Hr Off v. 51 L. J., Ch. 

834 ;“46 L. T. 761 ; 30 W. R. 745. 

Interest at Pour per Cent.] — A special case is 
requisite for charging a trustee or executor with a 
higher rate of interest than 4/. per cent. Wood- 
head v. Marriott^ G. P. Cooper, 62. And see 
Kmtt V. Cottee^ 16 Beav. 77 ; 16 Jur. 752. 

Where trustees improperly retain 'balances, or 
cause or permit trust money to bo lost, they are 
chargeable for the same with interest at 4 per 
cent. RthrMon y Roll nson^ 1 De G-. M. & G. 
247 ; 21 L. J., Ch. Ill ; 16 Jiir. 25.5. 

Trustees, in breach of trust, lent trust money 
to one of them, F., and his partners in trade. 
F. and his partners gave their bond to F. and 
his co-trustees for the amount payable with 
interest at 5 per cent. No action could be main- 
tained on the bond : — Held, in a suit to make 
the trustees liable for a breach of trust, that F. 
was only liable to pay 4 per cent, on the loss 
which had accrued to the trust fund. Fletcher v. 
(Trce% 83 Beav. 426. 

Trustees, with power to invest on real security, 
in the presence of their cestiiis qiie trust, agreed 
with the solicitor, who had long been employed 
in managing the property, to leave their funds 
in his hands] he paying 5 per cent, interest ; but 
it did not appear that anything more was clearly 
explained to the cestuis que trust than that they 
were to receive 5 per cent, interest. On the 
bankruptcy of the solicitor, it appeared that the 
only security taken by the trustees was a deposit 
of the deeds of an estate, which the solicitor had 
contracted to purchase : — Held, that the trustees 
must make good the loss upon this security, with 
4 per cent, interest. Hooker v. Platt, I Jur. 
473. 

By a deed, A. agreed that B. should insure 
her life, and that the costs of such Insurance, 
and the payments for keeping the same on foot, 


should be paid out of the property charged ; 
and she directed the trustees to make the 
necessary payments for effecting and. keeping on 
foot the policies. The trustees did not make the 
payments, but the policy was kept on foot by 
; — Held, that he was entitled to interest 
thereon at U. per cent. Hod(},sort v. Hodg,son, 
2 Keen, 704 ; 7 L. J., Ch. 5. 

Where there is a direction in the will to 
accumulate, and the trustee has failed to comply 
with the direction, he will be charged with 
interest at 4^. per cent, from one year after the 
testator’s death. Avim v. IlalJ^ 3 Jur. (x.s.) 
584. But sec Emmet's Estate, In re, Emmet v. 
Eninief; 50 L. J., Ch. 341 ; 17 Ch. D. 142; 44 
L. T. 172 ; 23 W. R. 464. .Post, col. 776. 

Interest at Five per cent., or More.] — In three 
cases the court charges more than its usual rate 
of 4^. per cent, upon balances due from a trustee, 
viz, : first, where the trustee, in the opinion of 
the court, ought to have received more than 4/. 
per cent. ; secomliy, where he has received more ; 
and, thirdly, where he is, in the opinion of the 
court, to be })resumed to have received more. 
Examination of circumstances with reference to 
the applicability of the third of these rules. 
Perirvif V. Achoii, 3 Jur. (N.s.) 62, And seC' 
Att.- ’Qen. v. Alford, 4 He G. M. & G. 843 ; 1 
Jur. (N.s.) 361 3 W. R. 200. Post, col. 776. 

Interest at 5.h per cent, is only exacted in . 
cases of grave miscomluct or fraud on the part 
of a trustee. Imperial Meremitile Credit Asmcla- 
tUm V. Coleman, 42 L. J.. Ch. 644 ; L. R. 6 H. L. 
189; 29 L. T. 1 ; 21 \\\ R. 696. 

A trustee of a charity estate, who has used the- 
balances of the rents in carrying on his trade., 
will be charged with interest at 5 per cent., but 
not with annual rests. Att.-Cen. v. Solli/, 2.', 
Sira. 518. 

When a trustee has employed trust funds for 
his own benefit he will be charged as of course 
with simple interest at 5 per cent. Burdick v. 
Garrick, 39 L. J., Ch. 369 ; L. R, 5 Ch. 233 ; 
18 W. R. 387. 

A trustee wilfully applying trust money's to 
his own use is chargeable wfith interest at oL 
per cent. ; but where, under the tra.sts of a 
doubtful will, the tenant for life, who was also 
a trustee, neglected to make proper investments, 
she was held chargeable with interest at 4^. per 
cent, only, and the decree was made without 
costs. Moudey v. Carr, 4 Beav. 49 ; 10 L. J., 
Ch. 260. 

A tenant for life, having received 5 per cent, 
on an investment, which she knew to be and- 
insisted was improper, was ordered to account 
for the excess beyond 4 per cent., for the benefit , 
of the trust. Baynard v. Woolley, 20 Beav. 583. 

Trustees, under a misrepresentation that the', 
fund was invested in stock, charged with interest 
at 5Z. per cent, upon the same" principle as if- 
they had sold out stock and used the money, 
viz., an option to the cestui que trust, to have 
the actual profit or 5 per cent. Bate v. Scales, 
12 Yes. 402 ; 8 K. R. 845. 

The testator directed his executors to lay out 
the residue of his estate in the purchase of lands 
or upon heritable or personal securities, at such 
rate of interest as they should think reasonable ; 
the executors lent the fund to one of themselves 
on a bond, at 4 per cent., when 5 per cent, niigb.t 
have been made by heritable or govcrnmcip 
securities : — Held, liable to pay interest at 5 per 
cent, Worhes v. Rom, 2 Cox, 113. 
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Interest upon exchequer bills allowed, at 5 per Trustees under a will decreed to pay interest 
cent, from the time of the sale, upon the ground at 5/. per cent, per annum, on ])alances mixed 
that a claimant ha<l a right to consider it as a by them with their own moneys, and used in 
debt from that time, and had elected so to their own business, although the will authorisetl 
consider it. Deva^nes 'v, JSl>hle, 1 Mer. 580 ; 15 them to invest the residue on “good |n'ivnte 
li. IL 351, ' securities.” 'irt^.^torer v, OJtapnta^i, I Coll. C. C. 

D. claimed a fund as next of kin to J. D,, who 177. 
had sailed from England in 1814, and had never A deceased trustee had inrested money rm 
since been heard of. The fund came into the pos- mortgage at 5 per cent, on an insnfhcient security , 
session of a trustee in 1844, who retained it in and for some years, both before and afror his 
his own hands, and refused to pay it over to D. decease, interest was paid at that rate tu the 
without direct and positive proof of the death of cestui que trust : but soiue years after his deeea';t‘ 
J. I). ; — Held, that the trustee must pay over the the payment of interest ceased : — Held, that h!< 
whole fund, together with interest at 5/. per estate was chargeable with interest at the rate 
cent, from the time when ho ought to have of 5 per cent, from the time of the last payment, 
invested it. Dohou v. Patti nsoti. 5 W. R. Price v. Price. 42 L. T. f)2C>. 

per cent, given against the: c. Compound Interest and Bests. 

lost by breach of trust. ; 

i MyL"& Or. 179: 9 Sim. ; When Compound Interest Charged. ] — When a 
' trustee has employed funds for his own benefit, 
trustee has misapplied | he will be charged as of coarse with simple in- 
■" ' ’ ■ Merest at dL per cent. But compound interest 


771. 

Interest at 51. 
trustees on a sum ] 

V. Ooclierell, 5 

339.; 0 L. J., Oh. 153 ; 47nr. 140. 

Where a defaulting 

trust money, the court will charge him with 51. ^ 
per cent, interest, unless it be shown that he will only be given, wiicn the money has been 
has made more by the user of it. Pericirli used in trade, and tlie payment by a solicitor of 
Corporation v. 2iy Ia J., Ch. 201 ; 3 Jiir. it into his bank to the general account of hi.s 

(N.S.) 847 ; 5 W. R. 208 — L. C. firm is not such an employment of the money in 

Lands directed by a will to be sold, and the trade as to make him liable to be charged with 
proceeds divided. The lands ^vere not sold, but compound interest. JJnrdick v. (rarrlcli. 39 
were divided, and the share of A. B. remained | L. J., Oh. 309 : L. R. 5 Ch. 2H3 : IS W. li. 387. 
vested in the trustees, one of whom w\as her If trustees, for the purpose of their own traile, 
father. Subsequently this share wms sold, and use trust moneys which, according to the dire<.*- 
the money was not given, either to the cestui tions of the will, they ought to have otherwise 
que trust.'nor invested for her benefit, but was invested, in a decree against them directing an 
paid to the father. On a bill filed for the account, compound interest will be chargeti. 
recovery of the money, the court held that both Att.'Gcn. w ^Alford, infra. eommente<l upon, 
the trustees were liable, (although one of them T<nvne?Hl v. 'foivnend.^ 1 Gift 2Ul ; 5 J ur. CN'.s.) 
■signed the receipt for the sake of conformity 506 ; 7 W. R. 529. 

only,) and refused to make any allowance to the An executor and trustee having for several 
father for maintenance : and decreed that the years retained funds in in's hands uninvested, 
trustees should repay the amount of the purchase- wliich he ought to have invested : — Heid, not to 
money with interest at 5 per cent. PnglisJi v. be chargeable with interest at 5 per cent., or 
J., Ch. 84. * upon the principle of annual rest.s. but with 

A trustee, with power to invest the trust pro- simple interest only at 4 per cent., there being iuj 
perty in leasehold or chattel personal securities, circumstances to lead to the conclusion ihat lie 
•or upon the personal security of any person, ^ had made any jmofits by his misconduct, Afi.^ 
.advanced, at the request of his cestuis (^e trust, i Gen. v. AlforiL 4 DeG. iM. vV G.8i3 ; 1 Jur, (N.s.) 
some of the trust property to two ladies on the 361 ; 3 W. R. 200. 

security of mortgages (Avith the usual covenants) Ilie princiijle apijlicable to chargingexccufor.s 
■of a leasehold house in w^hich the ladies were and trustees with interest in sueii cases eon- 
living, and of the furniture in it. The trustee was sidered. Ih. 

also the lessor of the house. The mortgagors be- The court 'will only ch.arge an executor or 
■came insolvent, paid no rent, and no part of the trustee %vith the interest whicli he lias received, 
principal or interest on the loan. The trustee, 1 or which he ought t.o Iiave received, or which it 
as lessor, determined the lease by entry, and then is fairly presurne«l that he di<,l receive, and nils- 
■s fid all his interest in the leasehold premises and conduct on the parr of an executor or n-ustee 
the furniture; but he thereby so mixed the 'will not, generally speaking, warrant siich a pre- 
trust property -with his own that it was im- Ksurnption. Ik 

possible to distinguish the one from the other, The trustee of a will held a fund upon fiat'll 
or ‘to pronounce with certainty how much of the (after the determination of a previous life In- 
proceeds of the sale \vas his, and how much tercst) to transfer and pay the samo to a chi hi 
belonged to the cestuis que trust. The advance when and as he should attain twenty-one, vdth a 
had been made at 5L per cent. After some delay, proviso that in case the child Hhmdd be under 
the trustee replaced the principal money of the age at the determination of the life interc*st the 
loan, but invested it against the wishes of his income of the fund or any part thereof should or 
ce^tiTis que trust in 3L per cent, consols, the might be applied for or towards his maintenance, 
dividends on which, however, were paid to them : etluoation, and advancement, azwl the iurplus, If 
— Held, that the trixsteewas bound to makegood any, should accumulate to and become part of 
^0’, the trust estate the 'whole of the money the fund. After the child attained twenty^one 
ai^V^oed on the loan, with , aE Interest due- (the life interest having prevlouslj detewiined), 
th#i?eon at the rata of st per cent per annum, the timstee retained the fund without ktakliiigmny 
t0,;'be,.patnputed up' to 'the date of the decree; arrangements w:lth the child or eaepW^tnf to him 
and must pay..ihe,,ccBt^,of •.the suit. , Cooh his rights that the tnrlfeee'hitf ^ ^ 

38 X,, Oh* '322 ; ■!(/ 7 Bq. 163 ; to have continued to hoH the 

20 I(. T. 212 1 17 W, li . attained tw*euty-que, upon ihe tidlfe'lud 
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with the same ol>h'gati<;DS to accumulate as 
before, and that he was liable to account for the 
fund witii compound interest. WH^ioji v. Penlie 
(3 Jur. (n.s.) 155) distinguished : Ami^sswIIaU., 
supra, col. 774, obsei’ved upon. Fimiu€s MPife, 
In re, IJmmrt v. IiJmntrf, .50 L. J., Ch. 341 ; 17 
Ch. D. 142 ; 44 L. T. 172 ; 29 W. E. 404. 

Part of the fund had been invested at 5h per 
cent, or other rates of interest upon authorised 
securities, and the rest of it had boon either im- 
properly invested or had not been kept separate 
from the trustee's own moneys : — Ideld, that as 
to so much of the fund as had been invested at 
5/. per cent, or aiiy other rate upon authorised 
securities, interest must be calculated at the rate 
actually yielded ; that the rest of the fund must 
be treated as having been in the trustee's hands 
uninvested, and that under the circumstances he 
must be charged with interest thereon calculated 
at 41. per cent. only. Ib. 

With Bests.] — Where there is an cxpi'ess 

direction to accumulate trust property, and the 
accumulation is not made, the trustees ai’e liable 
to account upon the footing of yearly or half- 
yearly rests. Feltham v. Turner, 28 L. T. 345. 

Bequest of personal estate in trust, to invest it 
in government or real securities and to permit 
the interest to accumulate until it amounted to 
nOOl., and from time to time, when it amounted 
to that sum, to lay out or invest such interest in 
government or real securities, to be applied in 
the same manner as the principal ; the trustees 
retaining the trust moneys in their business, an 
inquiry was directed what would have been the 
amount of the personal estate, and the interest 
thereof, if it had been invested and accumulated 
in the manner directed by the will, and the trus- 
tees were decreed to pay the amount, and were 
charged with interest at 5 per cent, on a balance 
in their hands. Proii'n v. Sa nsome, i M‘Cle. & Y, 
427. 

A trustee of a charity estate, who has used the 
balances of the rents in carrying on his trade, 
will be charged with interest at 5 per cent., but 
not with annual rests. Att.-Gen. v. Sollij. 2 Sim. 
518. 

The order to take an account with rests is 
always a matter entirely discretionary with the 
court, on a consideration of the cii’cumstances. 
Ctmri V. RoharU, 6 Cl. & F. 05 — H. L. (Sc.) 

Where A. held funds, part of the estate of B., 
but held them as security to cover liabilities into 
which he had entered onacc<.mnt of B.,the estate 
itself being otherwise clearly answerable for 
such liabilities, and where the creditors of B. had 
not required him to invest the balance which 
might probably exist after his liabilities had been 
indemnified : — Held, that, in the absence of any 
positive stipulation, he was not, on the final 
settlement of accounts with the creditors, bound 
to pay a larger interest than 5 per cent, on the 
money he harl so retained, and the account was 
not to be taken with rests. Under such circum- 
stances, if the fund had been paid into court, it 
would have realised 4 per cent, with yearly or 
half-yearly rests, which being equal to 5 per cent, 
without rests, A. was held liable to that interest, 
on the equitable principle of putting the creditors 
into the same situation as if he had paid the fund 
into court in the ordinary manner. Ib, 

As to interest on compensation moneys for 
minerals wrongfully taken, 8ee Phillips V. 
Momfrap, 69 L. J., Oh. 547 ; 44 Ch. 1). 694 ; 62 
U. T. 897 ; 39 W. li. 45. ' • 


A trustee of a marriage settlement, who 
allowed a sum of 3507. to remain in the hands ot 
a trading firm for a period exceeding tiff ecu 
years after the death of the tenant for life, but 
who eventually, and before the bill was filed, 
paid the principal, with 57. per cent, interest : — 
Held, liable to account with annual rests, and 
also to the costs of the suit, Jones v. Foimll, 15 
Beav. 888 ; 21 L. J,, Ch. 725, 

An executor and trustee wdio was directed to 
invest in government stocks of Great Britain, or 
upon real security, and accumulate the surplus, 
after maintaining infants, invested the estate in 
the foreign funds ; — It was held, that the invest- 
ment was improper, and he was charged with 
four per cent., with annual rests. Anu/f v. 
Cottee, 16 Beav. 77 ; 16 Jur. 752. 

Eule as to charging executors and truslees 
with interest on balances, and at what rate, and 
whether with annual rests. Ib. 

In 1846 an executor invested part of the assets 
in exchequer bills ; they were ordered into court, 
and sold in the same year, at a loss. In 1848 it 
was declared the decree, that the -investment 
was improper ; but at that time the price of 
exchequer bills had risen, so that there would 
have been then no loss if they had been 
retained : — Held, that the executor ought to 
be charged with the amount improperly invested,, 
and credited with the produce of the exchequer 
bills in 1846. Ib. 

Costs of an administration suit given to an 
executor, though charged with the consequences 
of an improper investment. Ib. 

d. Profits Accruing from Trust Property. 

General Principles.] — Where trustees acquire a, 
benefit as ostensible otvners of trust propeity, 
that benefit cannot be retained hy them, lint 
must be surrendered to those tvho are beneficially 
interested. Aberdeen Town Vuiniell v. Aberdeen 
Uni'versity, 2 App. Cas. 544 — PI. L. (Sc.) 

The obiigation to do an act with respect to 
property creates a trust ; and if the party who is 
subject to the obligation acquires or retains, by 
nicans of his neglect of duty, a greater interest, 
than he would otherwise have had, he becomes a 
trustee of such excess for the benefit of those who 
would have been entitled to it if the obligation 
had been duly fulfilled. Flremlnq v. Ilowden,. 
L. E. 1 H. L. Sc. App. 372. 

The doctrine of trusts has the same origin, and 
rests on the same principles in Scotch and in 
English law, and it should be developed to the 
same extent in both systems of jurisprudence, 
Ih. 

There is an obligation and trust created by 20 
Geo. 2, c, 50. requiring that property bought with 
the proceeds of sales of superiorities shall be 
settled to the original uses ; and this trust affects 
the heirs respectively succeeding to the purchased 
lands, Ih. 

The rule of the court is imperative, that, in 
the absence of any contract for that purpose, 
no person can, by acting as trustee, derive any 
pecuniary benefit to himself. CrosshiU v. Power. 
Power V. Turner, 32 Be^v. 86 ; 1 N. E. 379 ; 32 
L. J., Ch. 540 ; 0 3m\ (N.s.) 2G7 ; 8 L. T. 135 ; 
irw.E.:4i'i. ■ ' ' 

Three trustees, two of whom were bankers, 
were empowered to carry on a business, and. to 
borrow money from any bankers or other pej-s(*ns 
for that purpose. The bankers matle atlvanciw of 
money to the. trust at compound interest -Held, 
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that, having regard to their fiduciary character, interested object. Aherdecn h[y. v. Bldhie. i 
they could make no profit, and were entitled to Macq. H. L. 4dl ; 2 Eq. E. 1281. _ 

simple interest only on their advances. Ib. It may be that tlie terms on which a trustee 

Trustees cannot deal with trust fund for their has attempted to deal with the trust estate are 
own benefit; if stock is purchased with trust as good as could have l^een obtained from any 
money, in whatever name it may stand, the other nuarter, they may even be l^etter, but so 
profits belong to fund. Phayre s^, 'PereeA^ Dow, inflexible is the rule, tliat no impiiry into tliar 
128 ; 1 Bligh (N.S.) 594~-H. L. (Ir.) matter is permitted. Ih. 

Both the trustee and the assignee are respon- It makes no difierence whotJier the contnicu 

siblo to the cestui que trust for profits subsequent relates to real edatL\ or f tersonalty, or nun can tdt* 
to an assignment in breach of trust. Vemdehende transactions : the ilisability arising, not from 
v. 8 Swanst. r>25. subject-matter of the contract, but from the 

Profit derived by a trustee, either from the tiduciary character of the contracting party. Jh. 
trust property or from his office of trustee, belongs The law of vScotland and the law of England 
to the cestui que trust. Sugdeii v. Croxda7id, are the same upon these points, both comuig troni 
a Bin. & G. 192 ; 2 Jur. (N.S.) 318 ; 4 W. E, 343. the Roman law itself, bottomed in tlie plainest 
It is no aUvSwer to the rule, that persons stand- 1 maxims of good sense and equity. Jh. 
ing in the situation of trustees or agents must j The rules which g^n'ern Hduciary relations are 

account to their cestuis que trust, or principals, I equitable rules, unknown to the courts of coin- 

for all benefit which they themselves obtain j m on law. Consequently, in a case properl v 
by virtue of that character, that in the course of j determinable by these c<|ihtahie rules, the deci- 
acquiring the benefit which has been derived by j sion of a court of common law, when opposed to 
the trustee or agent, he incurred a possibility of them, must be disreganled. Ib. 
loss ; it is sufiicient, if the transaction has resulted 

in gain obtained by virtue of the trusteeship or Purchase of Annuity by Trustee of Beed 

agency, to give the benefit to the cestui que for Benefit of Creditor s.j — A trust was created by 
trust. Wniiaim v. Stevens, 4 Moore, P. C. (N.S.) a debtorfor the benefit of creditors, and the trustee 
235 : 36 L. J., P. G. 21 ; L. E. 1 P. 0. 352 ; 12 ' had the power to bind tlie debtor ])ersonaliy and 

Jur. (K.s.) 952 ; 15 W. E. 409. ^heritably for the benetir of the trust. By the 

The general principle, that a trustee cannot | terms of the trust deed, the trustee was likewise 
make a piofit for himself by the use of the trust ^ required to do all in his powerlokeep the residue 
property, applies to an agent intrusted with a I of the trust estate as large as possible for tluji 
ship or other chattel for the purpose of using it I debtor. The trustee ]mrchased an annuity 
for the owners benefit. Shallrnm v. Oldham, . granted by the debtor. after the date of the trust 
2 J. A: H. 609 : 5 L. T. 824 ; 10 W. E. 291. deed. The trustee died. Mis representatives 

1 sought to enforce the annuity against the grant itr. 
Conflicting Interests — Benefit acquired by ' It was held that they etudd not do so, atn! a 
Trustees transferred to Trust Estate.]— -A trustee I decree of the court <tf session affirming tlioir 
will not be permitted to place himself in a posi- j right, was reversed, a trustee beingf liound luJ to 
tioii in which his persoiiaT interest will conflict I do anything which can {flact* him in a position 
with those of the trust; and if he does place i inconsistent with the iniert?sts of the trust, 
himself in such a position, and acquires benefits; llamUton v. IJJight.U Cl. ^ F, 111—11, L*. (Be.) 
fiom so doing, those benefits will be transferred | 

to the trust estate. Bennett v. Gaslight Cidte | Colliery Worked by Trustee. — A. bequeatlmd a 
Co.. 52 h. J., Ch, 98 : 48 L. T. 156. ; leasehold interest in a colliery to B. and C. U| on 

On tlie insolvency of a person who had a . certain trusts, and appointe<l B,. C,. and IK his 

lucrative agency agreement with a gas company | son, executors. P>. andO. ivinnuiced the trust and 
for the sale by him, at a commission, of their' did not ])]ove. D. proved the will ami entered 
sulphate of ammonia, the company renewed the j into ■}>ossession of the pro}>orty. lie made a 
agency agreement for a limited period to tw’-o of j profit of the colliery ami continued in wm*k it at 
the trustees of the insolvent’s estate appointed a profit, although* it ought to have been suid 
by the creditors’ trust deed for the benefit of the twelve months after the death of A : — Held, that 
estate. Before tiie expiration of that agreement he couhl not make a pr<jfit of hi'^ trust ; and the 
and the winding up of the trust, one of those two clear proceeds -of the coiliery formed part of A.’s 
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Presentation to Cliureli Preferment witk 
Secret Condition for Benefit of Trustee.]— Where 
executor or trustee, entrusted, with disposition of 
some church preferments, made a presentation to 
A., under a secret condition for his own benefit, 
the presentation was set aside, and he was 
decreed to present a more proper person. Micltard- 
^o/i V. Chajynum. 7 Bro. ?. G. 317. 

South Sea Stock Purchased instead of Land.] — 
A sum of 10,0007. trust money was agreed to be 
laid out in land and settled, but the trustees 
bought South Sea stock with the money, which 
increased to 30,0007. As tlie trud would have 
suffered by the fall, so sinili it have the benefit of 
the rise of this stock. Anon,, 1 P. Wms. G48. 

Employment of Trust Funds in Trade.] — Where 
trustees ■ lend or use trust money in trade, they 
are ctiargeable not only with the money and 
interest, but with the profits made in the trade, 
the interest geueraily being 5 per cent, llohin- 
j^on V. 21 Mitts m, 1 De G. M. ^ G. 217 ; 21 L. J., 
Ch. Hi ; 16 Jur. 225. 

The plaintiff was tenant for life imler the 
settlement executed on her marriage, part of the 
settled property consisting of a sum of 15,50 d. 
This sum was allowed to j-emain in the hands 
of the plaiiitili’s father, who employed it in 
trade, he covenanting at his death to [lay it 
to the trustees. Upon the death cf the father, 
10.0U07., part of the 15,5007., was allowed to 
reaiaiu in the business, such investment being 
unauthorised by the settleaieiit. barge profits 
accrued to the 10,000/., some of which, with the 
plaintiff’s consent, had been paid to licr husband: 
— Held, that the plaintiff was entitled in re- 
spect of income to 1 {.»ei’ cent, on the original 
10,0007., and upon all accretions of proats re- 
tained and empioyed in the business, and that 
the rest of the profits must be regarded as 
capital subject to the trust of the settlement, 
and must be made good out of the husband’s 
-estate, so far as he had received arij' part thereof. 
7/777, In. ne, Hill v. Hill 50 L. J., Ch. 551 ; 45 

Funds L3nt to Traders.] — When trust 

funds are, without authority, lent to traders, ' 
with notice of the trust, and employed in their 
business, such traders are not liable to account 
to the cestui que trust for a sliare of the protits 
of the business. Stroud v. Gw\jer, 28 Beav. 180; 

6 Jur. (n.S.)7]9: 2 L. T. 400. 

■ Where executors were empowered to lend s ich 
parts of the trusts funds as they should think 
proper to one of the cestuis que trust, , and did 
'.so, and he employed the loan in trade : — Held, 
that the case was to be considered as if he were 
^ stranger, and that he was not liable to a count 
to the estate for the profits of the loan in tratle. 
Ihirker v, JBloaliam, 20 Heav. 205. 

A trustee who was a solicitor, sold out stock 
forming part of the trust estate and invested it 
on mortgage. He acted in the transaction as 
.solicitor for the mortgagor as well as for the 
trust estate, but made no charge against the 
trust estate for his services, being paid for them 
by the mortgagor. He also derived some profit 
SIS solicitor in consequence of the employment of 
p)ait of the mortgaged estate for building puiv 
poses : — Hekl, that the plaintiff coukl not charge 
liim with the protit thus matle, as having been 
made by the employment of the trust e.state in 
his business. Whitnn/ v. SMth, L, E. 4 Ch. 
$U 20 L. T. m ; 17 W, K. 579. , , ' 


^ Sale of Testator’s, Shara in Fartnership 

! Trade to be Besold to one ji;x£Ciitar.] — bale 
^ of a testator’s share in a partnership trade, and 
• the property belonging to it, by bis executors 
to his partners for the purpose of being re-sold 
1 to one of his executors, set aside, and his estate 
held entitled to his aliquot proportion of the 
subsequent profits, as if the partnership had con- 
tinued. Interest allo wed at .5 per cent, on sums 
paid out of his estate. Oooh -sy. Colluiqrdhje, 
Jacob, 607; 1 L. J. (o.S.) C4i. 74; 23 B.E. 155, 7i)7. 

Business Purebased by Executor at a 

Talnation.]— A testator gave all his real and per- 
sonal property, including a business, to his exe- 
cutors on trust to sell and pay the income to his 
wife for life, and after her death to the plaintiff, 
but with fu 1 discretion to his executors to 
jiostpone the sale of his estate. And he dire-: ted 
that until the sale the net income should be 
applied in the same way as the income of the 
l>roc 0 eds of the sale was to be applied. Shortly 
after the death of the te-itator one of the exe- 
cutors purchased the business at a valuation : 
— Held, tint the sale must be set aside, and 
that tiic executor must acooiiiit for the profits 
made since the sale without salary, but with 
jiwt allowances ; an<l that the amount of the 
profits must be treated as capital, and that 
the widow was only entitled to the inco:iio of 
it. Xorrhufton, In re, Urthdlet/ v. Partrldtje, 13 
Ch. D. 654 ;' 28 W. R. '7U. 

On an appeal the case was compromised, 
and the jnirchase was confirmed ; but the 
court expressed an opinioti that if the sale 
had been set ash le the widow would have been 
entitled to the profits as income. 75. 

Election of Cestui que Trust as to Interest 
or Profits.] — Whore a trustee has an infant's 
money t > lay out for his benefit, and employs it 
in li s trade, the court will give an option for the 
benefit of tlie infant either to have interest or 
the profits of the trade. Aron, 2 \"es. 8en. 630. 

If a trustee mixes trust funds with his private 
moneys, and employs n >th in a trade, an adven- 
ture of his own, the cestui que trust may, if ho 
I prefers it, insist upon having a proportionate 
share of the profits, instead of interest on the 
amount of the trust funds so employed. Porker 
V. S'itne.s\ 2 Myi. tk K. 655 : 3 L. J.. Oil. 250. 

Where trust property is employed in trade 
with »at authority, the cestuis que naist elect to 
1 take either the profits for the whole period, or 
I interest for the whole period. Girciunstances 
' may arise to entitle them to take profits for one 
' and interest for an. )ther part of tiie periocl; but 
a notice of dissolution of })ar} nership, [mblished 
for a particular purpo.se, and not accompanied 
by a settlement of accounts or a transfer of liie 
propertv is not sufficient. Heathaote v, Jlulnie, 

1 J. & W, 122 ; 20 K. E. 24S. 

Difficulties of enforcing a cestui quo trust’s 
[ right (i owever clear) to participate in [u'ofits of 
I trade, carried on in ])art with trust fund. 
Weddrrhurn v. Wedderhvni, 4 Myl. & Or. 41 ; 
8 L. J., Ch. 177 ; 3 Jur. 59t>. Affirming 2 
Ktien, '722.' And see S, 22 Beav. 84. 

Trustees, xxnder a inisreprosentation that the 
fund was investe<l in stock, charged with in- 
terest at 5 per cent, upon the same principle as 
if they had sold out stock and used t,hc moiioy, 
yk., an option to the cestui que trust to have, 
the actual profit or 5 pm cent. Ihile v. So /7; .v, 
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circumstances of his being a member of the 
corj-'oration. and the maujier in which be 
acted throughout the transaction, be tieatevi' 
as the trustee of the corporation.^ and was not, 
entitled to any benefit received from the sale 
of the debentures, and was liable to account 
to the corporation for the ascertained and 
unqnestionetl amount of ju’olit nunle and re- 
ceived by him in the traiiKiction in which lie 
had engaged in respect of the sale of the 
corporation debentures. Ijowta v. Jlmuio’ 
Citt/, 11 Moore, P. C. KiH. 

field, also, that it made no diiferenee that 
the profits from the sale of the debentures was 
made by B. and bis partner jointly, ami not 
by B. alone. Ih^ 


yet if the amount of profit attributable to 
capital alone is not ascertainable, and the 
timstees acted bona fide and accounted to the 
cestui que trust for the value of her share with 
five per cent, compound interest, the court 
wmuld not call upon them for an account of the 
profits, so as to enable her to exercise an option 
between the profits and the compound interest. 
Vyse V. Fiustfjr. 42 L. J., Ch. 245 ; L. E. 8 Cb. 
309 : 27 L. T.' 774 ; 21 W. E. 207. Affirmed 
44 L. J., Cb. 37 ; L, E. 7 H. L. 318 ; 31 L. T. 
177 ; 23 W. E. 355. 

The trustees of a mixed fund of realty and 
personalty laid out 1,600^., part of the personalty, 
upon the erection of a house on the real estate, 
for t he bona fide purpose of increasing the value 
of the w'hole as biiih ling land : — Held, that the 
trustees should not be entirely disallowed the 
sum so expended, but if the cestui que trust 
desired it, they should be ordered to take the 
house themselves at the price ofU.GOOZ., and the 
value of the site as unbuilt upon. Ih. j 

lease by Tenant for Life to Trustee at In- j 
adequate Bent.] — A testator, being possessed of j 
a term of years, bequeathed it to five trustees in i 
trust to pay an annuity to his wife for her life, | 
and subject thereto in trust to pay certain sums ' 
yearly for the maintenance of his grandson I 
A, T. until he should attain the age of t^venty- i 
one, and then in trust to permit A. T. to take , 
the profits for his life, and after his decease to 
permit such [>erson who for the time being , 
would take by descent as heir male of the i 
body of the said A, T. to take the profits > 
thereof until some such person should attain ! 
the age of twenty-one, and then to convey the } 
same unto such person so attaining the age of 
twenty-one years, his executors, etc., remainder 
over. A. T., in consideration of faithful ser- 
vices, demised part of the premises to E. K., 
one of the trustees under the will, who w'as 
also his agent, for sixty- one years, at an in- j 
adequate rent : — Held, that E. K. being a 
trustee in the wfill, waas not at liberty to take 
from the tenant for life a greater interest 
than he w\as authorised to grant under the 
leasing power, and that in thus obtaining this 
beneficial lease he was guilty of a breach of ; 
trust, and that the lease consequently could ! 
not be sustained. Am* or Kcr v. Biugamum i 
(Zer^), 1 Con. & L. 335 ; 1 Dr. & War. 503 ; i 
4 Ir. Eq. E. 343. i 

Member of Corporation Selling Eailway I 
Bebentures.] — The corporation of the city of I 
Toronto, in Canada, was authorised by an act I 
of the Legislature of Canada to issue deben- 1 


Assignment of Claim against Trustees in 
respect of Profits.] — Tenant for life uf a trust 
estate mortgaged it, aiul it was sold by the mort- 
gagee, After tlie sale, the purchaser and moi't- 
gagee, for a nominal consideratiun, assigned te> 
the tenant for life certain alleged arrears uf in- 
terest and i^rofits of part of the trust final, 
which, as tlie plaintifi' alleged, the trustees- 
bad made in excess of the interest fur wliich 
they had accounted. A bill filed against the- 
trukees, on the title conferretl by this assign- 
ment, for an account of their profits was lils- 
missed with costs. II III v. Bogle. L. E. 4 Eq. 2fiu„ 
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to my trustees to be held by them upon the trusts 
hereinafter declared concerning the same,” and 
cerlain other legacie.s. The testator directed 
that such legacies should be paid at the end of 
six months after tlie death of his sister, and he 
directed his trustees to stand possessed of the 
l.OOOZ. thereinbefore directed to be paid to them 
and charged on my C, estate,” upon certain 
trusts. The question was, whether the testator’s 
nephew was liable to account for the occupation 
rent of so much of the testator’s real estate at 
C. as was in his possession or occupation at the 
testator’s decease for the period between that 
<late and the completion of the sale of that 
estate by the direction of the court, and with 
any prolits made by him in respect of the crops 
and other produce of the estate during such 
]ieriod ; — Held, tliat he was not a trustee of the 
legacies for the legatees, but tliat the same were 
merely charged on the G. estate ; and that that 
being so, he was not liable to account for the 
back rents and profits thereof, OUve}% In rc^ 
Xeichdd v. G2 L. T. 533. 

Set-off between Profit and Loss on various 
Investments.] — When trust funds are invested 
on several improper secuiities, the trustees, in 
accounting, are not entitled to set-oif the gain 
on one against the loss on the other. RoUuso/i 
V. Rol)lit,W7U 11 Beav. 371 ; 18 L. J., Ch. 73 ; 
12 Jur. 969. On appeal on other points, 1 De 
H. M. 0. 247 ; 21 L. J., Ch. Ill ; 16 Jur. 255. 

A testator gave the residue of his personal 
estate to trustees, directing them to convert it 
into money, and invest the proceeds in govern- 
ment or real .security, of which they were to 
stand possessed, upon trust for A., during her 
life, and after her death for B. The trustees 
peiunittcd a share, which the testator had in 
an Indian loan, bearing interest at lOZ., per 
cent., to remain for several years on that 
security, during which time they paid to A. 
the interest at lOZ. per cent, which it yielded 
annually; and the loan being afterwards paid 
off, they invested the money in 3 per cents, 
at a time when the funds were so low, that the 
amount of stock pin'ciiased was considerably 
greater than if the conversion had taken place 
at the end of a year from the testators death : 
— Held, that the tenant for life was not entitled 
to the actual interest which the money yielded, 
while it remained on the Indian security ; but 
only to the dividends of so much 3 per cent, 
stock as would have been purchased with it, at 
the end of a year from the testator’s death ; 
that the trustees ought to be charged with the j 
whole of the stock actually purchased, and all 
the sums actually received in respect of the 
Indian rate of interest, and that they ought to 
be allowed in their discharge as payments for 
the tenant for life, not the sums which they had 
ill fact paid her, but only a sum equal to what 
she would have received for dividends if the 
money liad been transferred from the Indian 
security, and invested in the 3 per cent, stock at 
the end of a year from the testator’s death. 
Rimes v. Seott, 4 Russ. 195 ; 28 R. R. 46. 

Trustee of an infant having saved’ 3,000Z. out 
of the profits of his estate,’ lays it out in a 
purchase of lands lying near thh infant’s estate,’ 
with the consent of his grandmother, declaring 
the trust for the benefit of the infant, if he,d' 
when at age, shall agree to it ; infant dies -I 
within age ; the trustee shall' account to the | 
infant’s executors for the 3,000/., but the profits I 


of the land set off against the interest. TI7w- 
ehelsea Y. XorcIlffe, l Yerm 4.‘So. 

As to Profits by Persons in a Piduciary 
EelationsMp.] See Company, Fraud, In- 
fant, Lunatic, Mobtcace, Principal and* 
Agent, Yendob and Purchaser. 

viii. Title Reeds, 

Custody — Mortgage of Building Estate-— 
Solicitor.] — It is the duty of trustees to keep 
trust deeds under their owm control ; but to this 
obligation there must be reasonable limits, and- 
where the deeds have to be frequently referred 
to — e.g. for the purpose of realising the trust 
estate — it is proper for them to be in the custodj* 
of the solicitor to the trustees. Ri'eld v. Ritdd^ 
63 L. J., Oh. 233 ; [1894] 1 Oh. 425 ; 8 R. 201 ; 
69 L. T. 826 ; 42 W. R. 346. 

Bonds to Bearer.] — Semble, trustees must 

deposit bonds and certificates payable to bearei* 
in some place where possession of them cannot 
be obtained without the consent o£ the whole 
body of the trustees. Ib, 

Railway Debentures.] — Hegligence 

cannot be imputed to trustees for leaving: 
documents of title in the hands of one of 
their number, and allowing him to receive tlie 
income, and no authority to deal with the 
property can be implied even in favour of a bona 
fide purchaser from such trustee. Cotta m v. 
Eastern Coindies 27//., 1 J. k H. 243 : 30 L. J.„ 
Ch. 217; 6 Jur. (N.S.) 1367; 3 L. 'T. 465; 9 
W. R. 94. 

Trust money was invested in railway deben- 
tures, payable to three trustees. The debentures- 
were left in the hands of A., one of the trustees^, 
who was also allowed to receive the interest., 
A. forged the signatures of his co-trustees to a 
deed, purporting to be a. transfer from tlie 
three, and delivered the debentures with the 
transfer to the purchasers, who paid full value, 
to A., and had- no notice of the forgery. They 
delivered the transfer to the railway company,, 
who made an entry of it in their books, and the 
subsequent interest was paitl by the company 
to the purchasers. On a bill filed by the other 
trustees after A. had been convicted of forgery : 
— Held, that the defence of purchaser for value 
without notice did not apply, and the deben- 
tures were ordered to be delivered up to the 
plaintiffs, and the transfer and entry thereof in 
the company’s books cancelled. Ih, 

Non-Registration of Trust Deed.] — A trustee- 
may, under special circumstances, be held rc- 
ponsible for ' the non-registration of the deed 
creating the trust, Macnmnara v, Care'ie Ir. R. 

1 Eq. 9 ; 15 W. R. 374. ' 

Bond.] — A testator died in 1810, in 

India, having bequeathed his English property 
to two infants, wRom he acknowledged as liis- 
natural children ; • and having appointed his- 
nephew, E., to be their guardian. Fart of his- 
property ebnsisted of a bond, dated in 1810, in 
which he was obligee, the obligor being seised of 
real estate in Ireland. In 1811 obtained 
possession of the bond from the test;d<»i*'s 
executor; but he did not register it, nnrdid he 
e.ver take any steps towards realising the securit y« ; 
In 1821, the elder of the infants attained twenty- 



one; in 1832, she married; and in 1833, when 
the bond had become irrevocable, E., for the 
first time, informed the elder child and her 
husband of the existence of the bond; and 
upon finding it was then too late to register it, 
he handed it to the husband, directing him to 
see to it. No step was taken until E.’s death 
in 1870, after which, in 1871, a bill was filed, 
seeking to make E.’s estate liable as for a bi*each 
of trusd. At this time the younger infant w~as 
dead, and had no legal personal representative : 
but his son. who was entitled to administer, was 
made a defendant. Semble. that E. was not at 
any time liable for any breach of trust. SUeman 

V. Wilsim, L. E. 13 Eq. 36 ; 25 L. T. 108 ; 20 

W. E, 109. 

Negligence of Trustee in not Ascertaining 
Nature of his Title.] — A trustee, who had no 
actual knowledge of his right to real property, 
suffered an adverse title to be acquired by lapse 
of time. A bill to make him accountable was 
dismissed. Youde v. Climd, 44 L. J., Ch. 93 ; 
L. E. 18 Bq. 634 ; 22 W. E. 764. 

Chirograph of a Fine.] — The chirograph 

of a fine relating to the title having come to the 
trustee’s hands, without the deed leading the 
uses, such dismissal was without costs. Ik 

No Negligence — Trustee not Party to 

Bill for Kestitution of Deed.] — Where there is 
no imputation of breach of trust in trustee 
suffering deed to get out of his possession, he 
need not bo party to bill for its I'estitution. 
A'nye v. 1 Sim. & S. 61 ; 1 L. J. (O.s.) 

€b.' 18. 


<;. Liability of Trustees for Acts of Co-Trustees, 
i. Ifi GeneniL 

Statute,]-— Act. 1893, s. 24. 

Eelation between Co-Trustees.] — The relation 
between co-trustees in regard to the tj-nst funds 
in their charge cannot be considered as that of 
<irediror and debtor. T,n/lor, Eic parte. Gold- 
^mld, In re, 56 L. J., Q. B. 195 ; 18 Q. B. D.295 ; 
35 W. E. 148— C. A. 

Improper and Improvident Investment — 
Excuse — Acting Beasonahly.] — If a trustee, 
relying on his co-trustee, who manages the trust 
fund ami is solicitor to the trust estate, allows 
him to advance the trust funds upon an im- 1 
prop.er and improvident security, he does not act | 

reasonably,” and therefore will not be excused j 
under s. 3 of the Judicial Trustees Act, 1896, for I 
the breach of trust. Turner, In re. Earlier v. | 
Jdnmj. 66 h, J., Ch. 282 ; [1897] 1 Ch. 536 ; 76 . 
L. T. iiO ; 45 W. H. 495. | 

Modes in which Trustees may become Liable.] | 
—There are three modes in which a trustee may : 
become liable, according to the ordinary rules of 
the court ; first, where one trustee receives trust 
money, and hamis it over to a co-trustee without 
securing its due application ; secondly, whei*e he 
permits a co-trustee to receive trust money 
wiihout making due inquiry as to his dealing 
with it ; thirdly, where he becomes aware of a 
breach of mist, either committed or meditated, 
and abstains from taking the nec^saiy steps to 
obtain restitution. WHMm v» B Giff, 1 16 ; 


31 L. J., Ch. 41 ; 8 Jur, (n.s.) 25 ; 5 L. T.467 ; 
lU W. E. 47. 

A man cannot take upon himself the character 
of trustee, anti act partially as such, or deii}' iiis 
liability to replace trust property if, through liis 
negligence or want of attention, a sum of money 
which he hns told his cestuis tpie trust, or ui- 
duced them to believe has been retained and 
invested by him, has, in fact, been squandered 
by his co-trustees. Horton v. BrocJdehurA . 29 
Beav. 504. 

A., one of two trustees, rendered aecoiniTS in 
the name of the two, which stated that one-third 
of the income had been retaine<l aiul invested, 
but, in fact, no such investment hail been made, 
and A, alone had received and misap[died these 
moneys, which wei’C lost ]>y bis bankrujitey. 
The other trustee, however, having at a meeting 
of the cestuis que trust so acted as to sanction 
and adopt the accounts : — Held, liable for A.'s 
default. Ih, 

Knowledge of Misapplication.] — One trustee 
knowing and concealing his co-trustee's having 
sold out the trust fund, equally liable witii tlie 
trustee who actuallv sold. Eoardman v. Motnuan, 
1 Bro. C, C. 68. 

A trustee who stands by and sees a breach of 
trust committed by his co-trustee becomes 
responsible for that breach of trust. Booth v. 
Booth, 1 Beav. 125 ; 8 L. J., Ch. 39 ; 2 Jur. 938. 

A testator bequeathed to his partner and to lb 
his personal estate, upon trust to invest the same 
for the benefit of his wife and children. Both 
the executors proved the vvill, and the surviving 
partner retained the testator's moneys in the 
trade, which were lost. B.took no active part in 
the trusts, hut was cognisant of the breach of 
trust, and took no proceedings to prevent it : — 
Held, that B. was lespoiisibie lor the coii- 
sequences of the breach of trust. Ih. 

Whore some of the members of a firm aie 
trusteesof funds which they misui'ply, by making 
use of them for partnership purposes : if such 
misapplication be with the kziiAviedge of the 
other members of the fiim, the ccsrids quo trust 
may prove against the joint estate. Jlmtoa, 
Evjwrte, Buck, 386. 

A marriage settlement empowered the two 
trustees to vary the investnient of the trust 
funds, “with the consent in writing t»f the hus- 
band and wife." Part of the trust funds <‘on- 
sisted of 1,000/., which was paki in casii to the 
two trustees, who, in breach of trust, invesred it 
in ordinary railway shat cs. Thereby a h!>.s was 
sustained ; am! the tinistces. in further breach of 
trust, transferred these sintres to the N. batdi. 
to secure the private debt of tiic husbaaul, tiie 
tenant for life. Subsequently one of the 
trustees (without the knowledge of his co- 
trustee), procTtred an as^ignmen^ (for a liominal 
consideration) of those shares to iwi} pLU‘>uns, 
who became trustees thereof for the E. bank, 
which bad made to the husband large advances, 
the full amount of which was secured by liie 
guarantee of 0. A week after this assiginneut, 
the amount of the husband's debt to the N. bank 
was paid by a cheque on the IL bank, winch, 
before blie transfer of the .shares was kKlgeil with 
it, cashed that cheipie out of the origiinii cre<.lit 
given to the husband These shares were sold, 
without the other trustee’s knowledge, for 
592k 10#., which sum was appli«'t in rklucing ' 
the debt due by the hmlmnd to E* hank, ik 
obtained from the husbatid mortgag® of .tfce 
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Iiotei, farnitiire, &c., to an anioimt which 
covered the whole sum guaranteed by him to the 
It. bank Held, that 0. was, as between him 
and his co-trustee, primarily bound to replace 
the rmi. iO.y. CoMlo Cf 11 trlie, Ir. E. 3 

...Ecp 172.. 

Participation in Breach of Trust.] — K. & S., 
being trustees ot' money in the funds, sell it for 
the beiieht of S., who dies insolvent, and K. 
becomes bankru[)t. The persons interested in 
the funds may prove against the estate of K. the 
yalue of the funds at the bankruptcy, though 
S.’s estate be fir-t liable. Skahashaft.^ Kn parte 
S Bro. C. C. 11)7. 

One of three trustees who was alleged to have 
participated in a breach of trust, clearly com- 
mitted by the others, being also executor of a 
cestui qiie trust ; — Hekl, that a legatee of the 
cestui que trust was entitled to maintain a bill 
against the three trustees to recover the funds lost 
by the breach of trust. Sandford v. Jodrell, 2 
y Sm, & G'. 1'76. 

Agreement by Trustees to be Liable for One 
Another.] — If trustees will bind themselves to be 
liable for the acts of each other, the court will 
not relieve them, especially in the case of a com- 
position of debts. Leif/k v. JJarrp, S Atk. 583. 

In the case of trustees, though there are not 
negative words in a deed that they shall not be 
liable for the acts of one another, yet the court 
will not make them so for more than each has 
received. Id. 581. 

Debtors appointed Trustees — Keglect to get 
in Debts.]— On a marriage, two of the wife’s 
debtors, one of them the bankrupt, were appointed 
trustees of a fund, to be made up of their several 
debts : — Held, that the debts not beiug got in 
and invested, each trustee was liable only for his 
own default. Jfl[}<)dfva rd, Hr parte. Turner.^ 
In Moot, .k Ayr. 232 j 2 Deac, 101 ; 6 

L. J., Bk. CO ; 1 Jur. 385. 

Concurrence in Sale of Stock.] — If an executor 
or trustee, without taking due means to learn 
fi’om his co-execiitor or co-trustee, whether it is 
necessary, in the due execution of the trust, to 
isell stock, concurs in the sale of stock, and leaves 
it in the disposition of his co-executors or co- 
trustees, he is liable for the stock so sokl. 
Ilarrlnpfon v. IlarrhujUm., 1 L. J. (O.S.) Cli. 41. 

ii. Leaving Trust Funds under Sde Control 
of Co-Trustee. 

Oeneral Euie,] — When one of two trustees 
allows the trust fund to be under the sole control 
of the other, both trustees are liable to make 
good to the trust, estate any mone}" misapplied. 
liodJmrd V. Cooke, 3C L. T. 504 ; 25 W. K. 555. 

L. appointed G. C. and I. A. 0. executors and 
trustees of his will. They kept at their bankers’ 
an account relating to the estate, separately 
from their own. Cheques were drawn against 
that account with the knowledge of G. U., but 
signed by I. A. C. alone. In 18(57 a sum of 
4,UU0Z. was received by I. A. 0. on account of 
the estate, and. handed by him to accountants 
through whose hantls all money transactions re- 
lating to the trust passed, and paid by them into 
the bank to the account of the trust estate. 
Shortly after a sum of 3,G45Z. 2s. 7d. was drawn 
out by cheques signed by 1. A. O. alone. Of 


that amount a sum of 628Z. was applied by 
I. A. 0. to his own use, without the knowledge 
of G. C. 1. A. C. had since died Held, tlmt 
G. G. having allowed the fund to be under the 
sole control of I. A. C., the estates of I. A. G. and 
G. G. were jointly and severally liable to make 
good the loss of the estate. Ib. 

Bonds passing by Delivery— Defalcation.]— 
Each of two trustees retained po.8sessioii of a 
moiety of bonds held in trust, and which passed 
by delivery, and one trustee committed a breacli. 
of trust : — Held, that the other trustee was liable 
to make good the loss sustained. Lewis v. Hobbs, 
47 L. J., Gh. 662 ; 8 Gli. D. 591. 

Proceeds of Sale recsived by One Trustee for 
Payment of Debts.]— A testatrix gave her per- 
sonal estate to A. and .B. subject to debts and 
legacies upon certain trusts, and she appointed A. 
alone executor. A fund over which the testatrix 
had a [)ower was trarisferrcLl into the names of A. 

I and B. A., the executor, representing that a coii- 
siderable part of the fund was wanting to pay 
debts and legacies, induced B. to join in selling out 
the fuud, promisiug to give a mortgage sec lu'ity for 
what might not be wanted for debts, ko. A. 
received the whole, but applied a very consider- 
able sum in payment of debts, ka. ^Held, that 
B. was liable to replace so much of the stuck as 
had not been applied in payment of debts, ko., 
and to account for the dividends. Ileivitt v. 
Foster.^ 0 Beav. 259 ; 7 Jur. 228. 

A trustee, having placed the trust fund under 
the sole control of his co-trustee, without any 
sufficient reason, was : — Held, to have conimitled 
a breach of trust, and if the money should be 
lost by such co-trustee s bankruptcy is liable to 
make it good, llroadhurst v. HaUjuu, 1 Y. vk 
G. G. C. 17. 

For Ee-Investment.]— Early in 1818, a 

cestui que tiust, with power of directing the varia- 
tion of the trust securities, requested B., who was 
one of his trustees, to sell out trust stock then 
standing in the 5 per cents, and invest it in the 3 
per cents. In April of the same year, the trustees, 
B. and H., sold out the stock by power of attorney, 
and soon afterwards H., at the'request of B., joined 
in a cheque on the. bankers who acted in the 
sale, requesting them to pay the amount to 
themselves or bearer. In the letter of B. 
requesting H. to sign the cheque, he stated, us 
a reason for expedition, that the money was to 
be paid on Thursday to tlie gentleman "to whom 
it was engaged. B. aftenvards applied the 
money to his own use. On a bill filed in 1838, 
by the cestui que trust, to compel H. to replace 
the money : — Held, that li. was prima facie 
liable ; for that neither of tlie trustees contem- 
plated an investment pursuant to the direction 
of the plaintiff; and even if H. had so contem- 
plated, the course taken by him was not required 
by necessity or convenience. Id. 

Two trustees having properly sokl out trust 
money, one of them handed the cheque for the 
proceeds, to the other, who misapplied it : — Hekl, 
that they were both liable. TruUth v. I^amprelh 
20 Beav. U6. 

It is a contradiction in terms to say, that a 
trustee who acts is not an active trustee, a,iid a 
defence by a trustee that he only acted for cen- 
fornaity’s sake is unavailing, i b. 

Tw’o trustees, having power to alter ami 
vary a trust fund, sold it out for tliat purpose, 
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luce to be received by one > of the funds to his own use, without the know- 
!e other v^roSfto^how | ledge of the other ^ A ,wa,s^ succeeded 

^perly invested, was bomid, by, and delucied liis - ’ 

ito cLrt, Wiffle.^woHh v. delivereil his ■'accounts m like ummiw ^ t.. ti c 
. 9 ^q next acting trustee. Ihe eouitntui tiiat u. a., 

fgned a power of attorney not liabte for the breach of trust committed ),Y 
he proceeds were received A, Holla nt -i -■ . ? 

one of the trustees, who L. J., hx. ftic^. ol, 
isolvent : — Decree, that the ^ ^ ^ 

it for and pay the amount. Assignees for Creditors- 


—An' order: of divi- 
balance : was V in the '■ 

hands of one of the assignees, and directed that 
assignee to divide the same among tlie creditors : 
—Held, that the other assignee, having never 
interfered wdth the control and application ot 
the trust fund, was not liable to the creditors 
for the payment of the dividends. JJ(iu\'iO)a E.e 
parte^ 4 Deac. & C. 130 ; 2 iMont. «S: Ayr. 04 ; 4 
L. J., Bk. 42. 

Executors permitting Proceeds of Sale to 
remain in Hands of Co-Executor — Ho Explana- 
tion to Cestuis que Trust of their Bights. J— A., 
by his will, gave the residue of his property to 
three trustees, whom ho appointed executors, 
upon trust to sell and invest the same aud^ to 
pay the income thereof to his witlow for life, 
and after her decease, to his chihlreii, who were 
all infants at the time of his death. The eldest 
child attained twenty-one in lS3h, ami the 
youngest in 1846. The three executors proved 
the will, but one of them almost exclusively 
; acted, the money which was tiie proceeds of 
! the estate was suffered by two of tlie executors 
to remain in the hands of the third, who nlli- 
mately became insolvent. On the youngest 
child "attaining twenty-one, he, on behalf of 
himself and his brothers and sisters, attempteil 
to obtain payment from the acting executor, 
and in 1S48 wrote to him a letter consentixig to 
receive payment of the amount then admiite*! 
to be due by annual instalineots. In LS4i>, and 
shortly before the insolvency of the acting trus- 
tee, a bill was filed by all the children against 
the three trustees for the purpose of making them 
each responsible : — Hei<l, that iiiusmnch as as it- 
was the. duty of the three trustees to have ex- 
plained to their cestuis que trust what their 
rights were, and as they had not done so. there 
was nothing in ;the conduct of the children to 
deprive them of their remedy against the three 
trustees, who were accordingly declared to be 
jointly and severally liable to make good the 
deficiency. Barroa\s\\ IlnZ/.v. 5 De U. M. & 

233 ; 3 Eq. E. i)60 ; 3 W. It. 327, 


Held, that the chief clerk had riglitly found by 
his certificate. Hale v. Ada)ns^ 21 W. E. 400. 

Omission to call in Money authorised to be 
lent to Co-Trustee on his Personal Security.]— 

Under a trust to lend trust money to one of the 
trustees on his personal security until the trustees 
should deem it advantageous to invest the money 
in the funds : — Held, that the omission to call 
in the money, w'hich had been accordingly lent 
to the trustee, and its consequent loss did not, in 
the absence of any proof of misconduct on the 
part of his co-trustee, create any liability on the 
])art of such co-trustee. Paddon v, liichirdmn, 
7 De G. M. &; G. 563 ; 3 Eq. H. 1133 ; 1 Ju}-. 
(x.sj 1192. 

Pleltl, also, that as payment of the debt was 
only enforceable in equity, and the cestui que 
trust might have enforced it himself, this circiim- 
stance was an answer to a suit by him seeking 
to render the co-trustee personally liable. IE 

Letting Co - Trustee have Trust Money on 
Hote of Hand.]— One trustee suffering the other 
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Eelease for Trust Money Executed by Botli 
Trustees — Money Eeceived by One.] — Two trus- 
tees executed a release for tnist money, but one 
alone obtained possession of it, and he inyested 
it on im]u’oper secari'tj' : — Held, that the other 
was liable, for it w\‘is his duty to see that it was 
properly inyested. Thonqmm y. Mnch, 22 
Beay. B16 ; 25 L. J., Ch. 081. 

Eraud by one Trustee — Securities passing by 
Delivery in Box at Bankers.]— A box contain- 
ing securities of the Spanish Government, the 
property in which passed by delivery, was 
deposited at a bank in the names of three 
trustees. The Spanish Government having 
afterwards made proposals for a change in the 
securities, one of the three trustees, who was a 
stockbroker, was allowed to take the securities 
out of the box for the purpose of such conversion, ' 
He eifected the conversion, but appropriated a j 
part of the converted securities to his own use, j 
and placed the rest in the box, which he returned 1 
to the bank. The fraud was not discovered for ' 
several years. The trustee kept the key of the 1 
box, being allowed to have access to the box for ^ 
the purpose of from time to time tearing off ; 
coupons and obtaining the dividends, and from | 
time to time took out others of the securities, j 
which he converted to his own use, until at last | 
the box was empty : — Held, that the co-trustees 
w^ere liable for the first breach of trust, it being 
their duty after the conversion to see that the 
securities were all deposited in the box, but that 
they were not liable in respect of the subse- 
quent misappropiiation. yirndeis v. Guedalla, 
2 J. & H. 259 ; 31 L. J., Ch. 561 ; 8 Jur. (N.s.) 
878 ; 6 L. T, 746 ; 10 W. E. 482. 

Trustees are not liable to the cestuis que 
trust for money belonging to the trust which 
their co-trustee gets into his possession without 
their consent or knowdedge, and by a fraud upon 
them. Barnard v. Baq^iliaw, 3 De G. J. & S. 
355 ; 9 Jur. (x.s.) 220 7 L. T. 544. 

Cross Cheque— Crossing Struck out by 

One Trustee.] — If joint trustees draw a cheque 
for the trust moneys upon the bankers in whose 
hands such moneys are, and cross that cheque 
with the name of certain other bankers, and 
having so crossed It deliver it to one of their 
number for the purpose of paying it into the 
bank of the bankers with whose name the 
cheque is crossed, the co-trustees are not liable 
for the misapplication of the money by the 
trustee to whom the cheque is delivered, if he 
strikes out the crossing from the cheque, and 
then receives and misapplies the money. Ih, 

Assignment of Slaves upon Trust to Sell and 
Invest Proceeds— Incorrect Admission by Trus- 
tees that Proceeds were Invested — Lapse of 
Time and Acquiescence.]— Slaves in the West 
Indies were bequeathed to executors, upon trusts 
for a niece of the testator for her life wdth re- 
mainder to her children. The executors having 
renounced and disclaimed, administration with 
the will annexed was granted to the niece, who 
afterwards married a minor. Before her hus- 
band had attained twenty -.one the husband and 
wife executed a settlement, reciting that the 
husband was, in right of the wdfe, possessed of 
the slaves, theretofore the property of her late 
uncle ; but not in any manner referring to the 
%vili. The settlement purported to assign the 


i slaves to trustees, in trust to sell and invest the 
proceeds and pay the income for the separate use 
of the wife for life, without power of anticipa- 
tion, with trusts by way of remainder to the 
children of the marriage. Before the husband 
came of age, the husband and wife sol<I tlie 
slaves without noticing the settlement in the 
contract, but paid part of the purchase money 
to one of the trustees of the settlement, the 
other trustees not concurring in or being in fact 
aware of the sale or payment. An amicable bill 
was then filed on behalf of the infant children 
of the marriage, to have the trusts of the settle- 
ment' carried into execution, or a new settlement 
made in conformity with an offer of the hus- 
band to execute such settlement on receiving 
3,500Z. out of the wife’s fortune. This bill con- 
tained an allegation that the proceeds of the 
slaves had been invested in the names of the 
trustees. The trustees by their answer admitted 
the truth of the allegation. The husband and 
wife, answering separately, disputed the validity 
of the settlement, and stated that the wife was 
not intended; to be bound by it ; but the husband 
offered to execute a settlement on the above 
terms. The decree declared the settlement void, 
and directed a new settlement to be made upoii. 
the footing of the husband’s offer. A settlement 
was accordingly executed and the 3)500Z. paid to 
the husband. Afterwards it was discovered that 
the admission in the trustees’ answer was incorrect, 
the trustee who received the proceeds of the 
slaves having applied the money to his own use, 
and having by false statements induced his co- 
trustees to believe, and upon their answer admit, 
that the investment in their names and his hacl 
been made as there stated. His circumstances 
were such that any attempt to recover the 
amount at any period would have been hopeless. 
More than twenty years after the wife was 
aware of these circumstances she instituted, a 
suit against the co-trustees to make them per- 
sonally liable for the breach of trust: — Held, 
first, that the above facts, independently of the 
admission of the co-trustees in their answer, did 
not render them personalty liable in respect of 
the proceeds of the sale of the slaves, the title of 
the settlors not having been such as to enable 
the trustees legally to possess themselves of the 
fund : and, secondly, that in the circumstances 
of the case that admission did not create any 
such liability. BerMshire v. Home, 3 De G. M, 
&G.80. 

Semble, that a clause restraining a married 
woman from anticipation does not exempt her 
from the ordinary consequences of lapse of time 
and acquiescence ; also, that in the circum- 
stances above stated, the administratrix com- 
mitted a breach of trust by marrying without 
providing for the security of the trust property ; 
also, that having by her separate answer in the 
first suit stated that the first settlement V\ms 
not intended to be binding upon her, she could 
not aftemards sue the trustees for non-perform- 
ance of the trusts of it : also, that her having 
concealed from them the nature of her title when 
she assumed to settle the funds, would of itself 
have been a defence to such a suit, 1 d. 

Appointment of Co-Trustee Factor of Scotch 
Estates.] — ^The trustees of estates in Bcotland 
appointed one of themselves to be factor, wit h a 
salary ; and he, though of undoubted responsi- 
bility at that time, afterwards retaincil largo 
balances at the annual settlements of accounts ; 
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wliereon one of the trustees, who was cashier, 
urged him to pay up ; hut the balances against 
him increasing, both trustees, after failing in 
their exertions to obtain payment, revoked his 
ap}-)ointment as factor, and he became bankrupt, 
owing a large debt to the tmst estate Held, 
by tiie lords (affirming decrees of the court of 
session in Scotland, In an action raised by the 
first heir of entail, to whom the trustees were 
bound to account for their management), first, 
that the appointment of one of the trustees to be 
factor, even though it gave him no right to charge 
as factor, was not of itself such a breach of trust 
as subjected the other trustees to all the conse- 
quences of it ; secondly, that there was not such 
gross negligence, in the two trustees permitting 
the factor to retain balances, as to subject them 
to liability for the ultimate balance due from 
him to the trust estate, the lord chancellor ob- 
serving, as to the first point, that the rule was 
the same in Scotland as in England. Home v. 

8 Cl. E. 264. 

iii. Trndee Joining in Becelpts. 

When Liable— Receiving Money.]— Each trus- 
tee shall be charged no more than he actually re- 
ceives. Otherwise, if the trustees join in receipts. 

Spalding Y. Sho?}de7*, I YernddOS. 

Trustees joining ’n receipt are not chargeable 
im less they ‘also rece ve the money. Cham bers v. 
Hinehin. 7 Ves. 198 ; 6 R. R. 111. 

And see Chnrehill v, Hobmn.^ 1 P. Wms. 241 ; 
Balk. 318. 

Two trustees in a mortgage join in an assign- 
ment of the term, and in a receipt for the whole, 
each receiving a moiety only of the mortgage 
money, are to be answerable only for what they 
respectively receive. Fellows v. MitchelL 1 
P. Wms. 81 ; 2 Vern. 504, 515. 

A trustee joining in a receipt and reconvey- 
ance of a mortgaged estate, though he does not 
receive the money, is liable, and, the receipt 
being in evidence, no inquiry can be directed 
as to the fact. Senrjieli v. Iloioes^ 3 Bro. C. G. 90. 

Joining for Conformity.] — One of 

three trustees for sale was also the solicitor 
emplovetl in the matter, and he alone received 
the purchase money, and neglected to apply 
it. The convejMTice was executed, and the 
receipt signed by all three trustees Held, that 
the solicitor was not the agent of the other 
trustees, so as to make the receipt by him the 
receipt of all ; and the other trustees having 
joined merely for the sake of conformity, were 
not chargeable. FryeFs Fstate,^ In re, IJar- 
tmlale v. Pieq%iot, 3 K. & J, 317 ; 26 L* J., Ch. 
398 ; 3 Jur. (K.s.) 485 ; 5 W. R. 552. 

Co-trustee held liable for acts of other, though 
he merely joined in receipt for conformity's 
sake, and never meddled in trust beyond that. 
Jlradwell v. Catchpole, cited 3 Swanst. 7S ; 
19 R. K. 180. S. Westley v, Clarhe, Dick. 330. 

A trustee charged, though he did not receive 
the money, under the circumstances, having 
joined in the receipt ; the sale unnecessary ; and 
permitting his co-trustee to keep and act with 
the money contrary to the trust *, not charged in 
the respect of the interest of one of the cestuis 
que trust having notice of the breach of trust, 
and acquiescing. Briee v, 11 Ves. 3i9; 

And see Broths v* Porter^ 25 
Beay.-2S0s mdi WillaU^ 1 k*0h. 

;.V;. A-' . / : ' 


12. ‘Agents ‘Employed bY' Teustees., 

a. Big'hts of Trustees in respect of 
Appointment. 

■ Birectiou to Employ Particular Person.] - A 
direction that a particular individual shall be 
employed as the agent in the management of the 
testator’s estates, where the trustees may have 
occasion for such a party, does not create a trust 
! which he can enforce. Finden v. Stephens. 2 
' Ph. 142 ; C. P. Cooper, 318 : 17 L. J., <di. 342 r, 

I 11 Jur. 1019 ; 12 319. ^ ^ ^ 

i A testator expressed a “Avish and desire that 
in whose judgment and integrity he placed' 
great confidence,” should be appointed agent, 
receiver, Ac., by his trustees for all piiq^oscs 
for which they might have occasion for an 
agent, &c. Held, that ¥. could not comi>cl 
the trustees to appoint him agent, Ac. IIk 

: Receiver and Manager.]— A. . B., d)eiiig, 

seised in fee of certain lands, devised the same to 
W. B. for life, with remainders over, and ex- 
pressed it to be his particular desire, that his 
executors, "whilst acting in the management of 
his afi’airs, and W. B. when he should enter int<> 
the receipt and management of the rents, shoiihl 
continue B. E. L. in the receipt ami manageinent 
thereof, and should likewise employ and retain 
him in the receipt, agency, and nianag<nnent of 
the I’ents of such other lands as fhoiild be pur- 
chased in pursuance of the directions of his wilh 
at the usual fees allowed to agents Hchh Tu>t 
a trust for B. E. L., and that the devisees were 
not bound to retaiTi him as agent at the usual 
fees. Shaw v. JMwIe.ss, 5 Cl. A .If, 129 ; 1 Dr. A 
Wal. 512 ; LI. A G. t. Plunk. 558 — H. ,L. (Ir.> 

Testator directs “ that A. be appointed receiver 
of his real and personal estate,” and dies seised 
of no real estate, except an estate in the We>r 
Indies, having by ins will directed a sum of 
money to be hi vested in the jmrehase of lands in 
England. A. appointed manager of the West 
inefia estate, upon entering into a personal re- 
cognisance to account for the pro<luce, IHhbeif 
xJHlbhart, 3 Mer. 681 ; 17 R. E. 169, 

Auditor.] — A testator devised am.'l 

betpieathed rear and personal estate, which 
produced a considerable annual income, to 
trustees, on certain trusts, which would neces- 
sarily continue during sevei’al^ years : anti 
he appointed A. aiulitor of his real estate 
during the continuance of the trusts, aial 
directed his trustees to pay to A. a proper anniird 
remiinei'ation, with power to tiie trustees, in ea>e 
of A. refusing or becoming uindde to act as 
auditor, to apjioint another auditor; and he 
directed the trustees to submit their accounts io 
the auditor once in every year. A bill was 
by the auditor to have the Iienufit nt this appoint- 
nient Held, that A., being able and willing 
to perfoi'm the duties of auditor, and not having 
been guilty of any miscoinluet. eould^ not be re- 
moved by the trustees ; and a reference wtw 
ordered to the master to fix the amount of his 
remuneration. Wlllhans v. Coehei^, 8 Bim. titO ; 
6 L. J., Ch. 182. 

Solicitor.]— A direction In a will appoint- 
ing a particular person solicitor to the trust 
estate, imposes no trust or duty oa the trustees 
of the will to eontimue such person as thgir- 
solicitor in the management and hffaits of the 
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estate. Foder v. FIdetf., 51 L. J.. Ch. 275 ; 10 
Cli. D. 518 ; 30 W. E. 505. 

Eiglit to Dismiss Agent.] — codicil 

contained the following clause : — “ I appoint C. 
jiij agent at a salary of 14-OZ. a year and to be 
paid by quarterly payments, to live in my house 
called the Heiiblas, with the garden belonging 
to it, for which salary he must do my business 
and the business of my executors and trustees, 
and not be emplo}”©! in the service of any other 
person or persons ; and to live rent free as lo7ig 
as he continues to be my agent, that is, as long 
as he does my business honestly and to the satis- 
faction of my executors and trustees or any one 
of them.” Pursuant to the powers of the will, 
trustees were appointed, and B., one of them, 
appointed H., an attoiniey, to act in all matters 
relating to the will and codicil. H. directed A. 
to make an inspection of certain real estate for 
which C. was agent, G. refused to assist in 
making the inspection, and refused to deliver 
up the documents relating to the estate. He was 
thereupon dismissed from the agency by H., 
piu’suant to the express authority of B. An 
action of ejectment was brought to recover 
posses.sion of Henblas : — Held, that even if C. 
had an estate for life in Henblas, it was 
defeasible upon the trustees being dissatisfied 
with his conduct ; and that, even if the court 
had power to inquire whether the trustees were 
acting reasonably, he had misconducted himself, 
and the trustees had good grounds for their 
dissatisfaction. Belanetf v. Kelh/, 24 L. T. 738 ; 
19 W. K. 1171. 

Trustees may dismiss an agent for misconduct 
committed by him anterior to his own appoint- 
ment. Ih. 

Power to Appoint Attorney in English Colony 
or Abroad.] — Semble, that a trustee resident in 
England, appointed under an English will, can 
by the English Jaw appoint an attorne^^ to act 
in matters of discretion connected with a trust 
in an English colony or a foreign country. 
Stuart Y. Furton^li Moore, P. C. 17 ; 3 L. T. 
602 ; 9 W. R. 320. 

b. Liability of Trustees for Acts of 
Ag-ents. 

i. In General. 

Statute.] — Trudee Ac% 1893, 24. 

General Eule.] — A trustee may select solicitors 
and agents : and so long as he selects persons pro- 
perly qualified, he cannot be made responsible for 
their intelligence or their honesty ; but lie cannot 
entrust the.ni with any duties which they may 
be willing to undertake, or pay them any re- 
muneration which they may demand ; and be 
is bound to exercise his discretion in the matter. 
Weall^ In re, Andrewit v. WeaJl, 58 L. J., Cli, 
713 j 42 Ch. D. 674 : 61 L. T. 238 ; 37 W. E. 
779, 

Ordinary Scope of Business.] — The rule that 
trustees, acting according to the ordinary course 
of business, and employing agents as prudent 
men of business would do on their own behalf, 
are not liable for the default of the agent so 
employed, is subject to the limitation that the 
agent must not be employed out of the ordinai'y 
scope of bis business, v, Tapson^ 54L.J,,,, 
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Ch. 224 ; 28 Oh. D. 568 ; 51 L. T. 326 ; 33 W. IG 
113. 

As to losses by agents of trustees, see Z/fo/i!- 
In re, I Atk. 87. Beleher, Fa) parte, 
Parsons, Fx parte, Amb. 218 ; 1 Ken. 33. 

Though the appointment by trustees of a co- 
trustee as factor of estates would not make them 
liable for his defaults, by making him their 
agent they would be liable for his defaults, the 
same as of any other agent. The principle is the 
same in Scotland as in England, Feme v, 
Prin'jle, 8 Cl. & F. 261--.H. L. (Sc.) 

A.,’ B., C., D., and E. (the two latter being 
married women) take out administration to an 
intestate, and afterwards appoint C. to be the 
acting administrator, and direct the creditors to 
pay their debts to him. C. becomes insolvent : 
— Held, that A., B., and C., and the husbands of 
D. and E., are responsible for C.’s receipts. Lees 
I V. 4 Sim. 28. 

[ It being the duty of A., under the trusts of a. 
settlement, to remit a sum of 1,000^. from India 
to B., C., and D., in England, he permitted it to- 
remain in the hands of private traders, in whose 
hands it was lost Held, that A. was respon- 
sible for it, though it had been properly invested 
by those parties, and been sold out at the request 
of the cestuis que trust, and the loss was occa- 
sioned by their subsequent bankruptcy, and the 
bankruptcy of their correspondents in London, 
on whom they had drawn bills for the amount. 
Baron Y. C larTi, % Myl. Cr. 294. 

The trustees of a legacy which had been in- 
vested in stock, authorise the sale of the stock, 
and permit B. to receive the proceeds ; B. retains 
the money in his hands, and, during many years,, 
the legatee, who was not aware that the legacy 
had ever been invested in stock, or that stock, im 
which it once was vested, had been sold, deals 
with B., as the only person accountable to her 
for the money ; notwithstanding these dealings 
on the part of the legatee, the trustees continue 
to be accountable for the stock. Adftms v, 
Clifton, 1 Russ. 297 ; 25 R. R. 53. 

The half-yearly rents on several occasions 
were duly and properl3^ received by the soli- 
citor and agent of the trustees, and the balances 
were by him remitted to the tenant for life 
but on a subsequent occasion the tenant for 
life allowed the balance to remain in the 
hands of the agent until it became known 
tliat he was in embarrassed circumstances : — 
Held, that the trustees were not responsible for 
the loss of this balance, it not being the result 
of negligence on their [)art, but on the part of- 
the legatee, the tenant for life. Horn v. Cole- 
man, 26 L. J., Ch. 213 ; 2 Jiir. (N.3.) 1127 ; 5 
W. R. 32. 

Agent Employed to Collect Money — Onus 
probandi,] — A common order having been made 
for the administration of a testator’s estate, the 
district registrar by his certificate found the. 
outstanding personal estate to consist in part of 
book debts amounting nominally to 293 G, as to* 
1137., part of which he certified that it repre- 
sented a portion of book debts which the execu- 
tors, had employed H. to collect, and for wlueb 
H. had not accounted, and had claimed to deduct 
557. for remuneration, but that 257. was enough. 
The certificate went on to say that H. had gone 
into liquidation,, and that no part of the 1137. 
was likely to be recovered. No application was 
made to vary this certificate. It appeared that 
H. had collected in all 1687., had paitl to the 
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executors in April, May, and June, 1880, sums i 
amounting In all to 55^., and had gone on > 
collecting without making further payment ; 
to the executors till July, 1881, when a receiver j 
was appointed in the action, but it did not _ 
appear when he became insolvent, nor at what I 
times the moneys received came to his hands : — ' 
Held, that where an executor or trustee employs j 
an agent to collect money under circumstances | 
w'hich make such employment proper, and the ! 
money collected is lost b}'’ the agent’s insolvency, j 
the burden of proof is not on the executor to 
show that the loss was not attributable to his 
own default, but on the persons seeking to charge 
him to prove that it was. In re. Brier j 

V. Bclwn, 26 Ch. V. 238 ; 51 L. T. 133— C. A. ‘ 


Trust Property Stolen by Trustee’s Servant — 
Liability where Trustee Eemunerated.] — A 
trustee, when remunerated for his services, is not 
liable to the trust estate for loss caused by the 
thefts of a servant employed by him, where such 
employment is necessary and the trustee has exer- 
cised due care in the selection of the servant : — 
Semble, the fact that a trustee is remunerated 
for his services does not add to his liability as 
trustee. Johwi v. Palmer.^ 62 L. J., Oh. iSO ,• 
ri893] 1 Ch. 71 ; 3 E, 173 ; 67 L. T. 797 : 41 
W. E. 264. 

ii. Banlieris. 

Money Left in Hands of Bankers— Pailure of 
Bank.] — Trustees and executors who, for up- 
wards of a year* after their testator’s death, 
allowed a considerable portion of the assets to be 
unproductive in the hands of a banker, who 
failed, were, under the circumstances, charged 
with the loss. Moijle v. Iloyle^ 2 Buss, k M. 
710. 

Trustee incautiously leaving trust fund in 
banker’s hands without security, held liable for 
loss on banker’s failure. Aium., Lofft, 492. 

If trustee pays rents to a banker, in credit, who 
fails, the trustee is not liable. Belelile.r^ JEJjt 
parte, Parmms, E-n parte, Amb. 219 ; 1 Iven. B8. 

Trustees having contracted to purchase land, 
sell out stock, and deposit the produce at a 
banker’s, when the purchase seems to be near 
completion. They areiiot liable to make good the 
money if the bankers fall. Prance v. Winnh, 
Tam. ‘l 72 ; 31 E. E. 75. 

A trustee of certain estates received the pro- 
ceeds and paid them into a bank, wliere they 
were left for many years. A suit was instituted, 
and a receiver appointed of the rents and interest. 
The bank having failed, it was held tliat the 
cestuis que trust, who were infants, must not be 
prejudiced by the neglect of the trustee to place 
the' fund in safety, and that the trustee was 
liable to refund the money lost. Brerer v. 
Alaicdedey, 10 8im. 511 ; IS'L. J., Ch. 273 ; 13 
Jur. 330. ' 

Deposit Account.]— Trustees made per- 
sonally liable for loss arising from placing trust 
money with bankers on a deposit account, which 
was not authorised by the will, and that, notwith- 
standing a trustee indemnity clause against losses 
fey a banker of money, deposited for safe custody, 
y* Wmyy, 29 Beav. 213. 

. : On Hates earryittg Interest,]— -A testator 

itf- March,' -1823* la January, 1824, and 
*'Japuii3:;yclS26,.' the exccutora and trustees de- 


posited part of the assets in the hands of bankers, 
on their notes carrying interest. The bankers 
failed in hTovember, 1825, and, no iieces<ity 
having been shown for such deposit, the trustees 
were held personally responsible for the loss. 
Barite or Brahe v. Jiartyii, 1 Beav. 525. 

Order to Invest in Consols.] — Trustee de- 
positing a trust fund with his bankers, aceoru- 
paiiied' by an order in writing to invest tlu' 
money in consois, answerable for the mnissiou nf 
the hankers to make the invOvStmeut. where he 
ma<le no subsequent inquiry respecting it nniii 
about live months afterwards, wlnm tlie {.)ar»kers 
became bankrupt. Challen v, Shlppam, 4 Hare. 


On Declaration of Trust.] — G., being en- 
titled to a share of an estate, went abroad., leav- 
ing a power at al'toriie}" to receive such share. 
The estate was sold, but the purchaser riiquiring 
i his confirmation, Ids share was deposited in the 
I names of E. and P. in a bank on a declaration at 
I trust. On the confirmation arriving, E. was re- 
i peatedly applied to for more titan four moutlis. 

' but neglected to liand the fnisd over, alleging a 
I difficulty in making out the account : the bank 
I failed, and the money was lost : — Meld., that E. 

I was liable to restore the money with interest and 
’pay the costs, B. being always ready to haml 
! over. Goff v. Eity, 20 L. T. 358. 

j Agreement fey Eeceiver with Sureties for Pay- 
j ment of Bents into Bank in their Hames.] — A 
I receiver in order to obtain sureties, enters inff) an 
I agreement with rhein that A., the pas'tner of oiae 
' of the sureties, shall attend upon the receipt ftlMhe 
rents of the estates, and that they shall be ptald : 
into a bank at L., in the name of the stiref ies : and 
that all moneys to be applied for the purpisesof 
the receivershi}) shall be drawn bn‘by cliecks pre- 
j pared and written by A., and signet i by the re- 
I ceiver. This agreement having been acted upon, 
i the bank at L. failed, and a los.s was Hustninetb 
i The account was then transferred to anol her ban k, 
under the same agreement, when aimther loss 
ensued by failure of the bankers: — Hcid, upon 
petition, that the receiver was responsible for the 
amount of losses, &c. White v. Banyh, 9 Bligh 
(xN\S.) 181 ; 3 01. A F. 44. 

Moneys Left in Hands of Bankers in India,] — ' 
Trustee, allowing moneys apprcqiriated by hifu 
for a particular purpose to remain in the 'hiuids 
of bankers in India, after he had ouittetl that 
country, the bankers becomin.g insolvent behtro 
the moneys were itaid over l\v them : — Held, 
liable for the loss. Brotv/i v. Ciarh, 1 Jur. 838. 

Trust Money to Separate Account of Trustee 
— Oliange of Trustee.]— A trustee was ordered to 
pay the balance of moneys in his hands belong- 
ing to his testator’s estate to new trusi'ces, ami 
was discharged from his trusteeBhfp. He kept 
the trust money in his name at a. bank, but to a 
separate account, for some time aftcj' 'the costs 
had been taxed and the bahuice ascertaincHi. 
The bank shortly afterwards failed Ileki, that 
he was personally liable to make gocKi the low 
which had accrued to the trust estate by' reason 
of the failure of the bank. Lwfikmi v. MumidL 
27 Ii. J., Oh. 179 ; 4 Jur. (S.&) S | S W. B. 49. 

Trustee not charged with a loss fey fallute of ' 
feankertothe agentBnwhosehaiids the money wjp ' 
deposited pending a tmiiBactioaforthe''ehihge.'Of.' 


'.soi; 

a trustee. Adams v. CluMon, 6 Ves. 22G ; 5 E. R. 
263 . 

Trust Money to General Account of Agent.] — 
Preparatory to the final windingup of a trust, the 
.'agent and solicitor of the trustee paid the trust 
money to his bankers, to the credit of liis general 
;account with them, and informed the ci'-stui que 
trust that the money was lying idle at his 
hankers. The cestui que trust took no notice of 
the information, and more than a month after- 
wards the bankers failed : — Held, that as the 
agent did not inform the cestui que trust that 
the money liad been paid to the credit of his 
general account, and as the payment to the 
bankers was not necessary to the winding up of 
the trust, the agent and the trustee were jointly 
liable for the money. Maedofuiell v. IlaviVnuj^ 
7 Sim. 178 ; 4 L. J., Ch. 10. 

Account brought into Chambers of Moneys in 
iBank.] — Trustees included in their account 
brought into chambers certain sums which they 
bad received, and which stood in their names in 
a bank. They were ordered to pay the amount 
found due into court, and ultimately did so 
partly out of subsequent receipts, leaving the 
.•■sum in question still in the banlc. On the failure 
of the bank : — Held, that the trustees were liable , 
for the loss of the sums included in the amount 
passed, but not for sums subsequently paid in. 
WUkinsim V. Bewlvh, 4 Jar. (>T,s.)' 1010 ; 6 
W. R. 8:19. 

Payment by Administratrix to Separate Ac- 
<count.] — Aw administratrix, piaintilf in a suit 
for administration of the estate, received the 
purchase money of property sold imcler a cou- 
itract directed by the decree ot* the court to be 
carried into e:ffect. The decree also directed 
sales of mortgaged property, and that the mort- 
gagees should be paid out of the produce of the 
sales ; it gave no direction about the purchase 
money of the property sold by tlie administra- 
trix. With the advice of the solicitors of the 
principal, but not all, of the beneficiaries, she 
paid the money into a private bank to a separate 
account, and left it there for many months. 
The administratrix applied by petition, and 
thereon obtaijied money out of court to pay 
ofii the mortgagees while she had the purchase 
money lying at the bankers. Tlie bank failed : 
— Held, that she was not liable for a breach of 
trust, Wdks V. Oroo?)i, 8 Drew. 584 ; 25 L. J., 
Oh. 724 ; 2 Jur. (N.s.) 681 ; 4 W. R. 697. 

iii. Broilers. 

Employment of Broker by Assignee of Bank- 
rupt.] — Assignee of bankrupt employs a broker 
to sell a quantity of tobacco. The broker receives 
the monejq and at the end of ten days fails, 
before he paid it over. The assignee not boimd 
to make it good. BelcMer, Bs) Parsom^ 

Bx Ainb. 218. 

Stockbroker.] — A trustee investing trust funds 
is justified in employing a broker to procure 
securities authorised by the trust and in paying 
the purchase-money to the broker, if he follows 
the usual and regular course of business adopted 
by ordinary prudent men in making such invest- 
ments, Speight V. Gcmnt^ 58 L, J., Oh. 419 ; 
'Q App. Cas. I ; 50 L. T, 330 ; 82 W. R, 485 ; 48 
J. F. 84— H. L. (E.) 
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A broker employed by a trustee to buy securi- 
ties of municipal corporations authorised by the 
trust, gave the trustee a bonglit-note which pur- 
ported to be subject to the rules of the London 
stock exchange and obtained the purchase 
money from the trustee upon the representation 
that it was payable the next day, which was the 
next account day on the London exchange. 
The broker never procured the securities but 
appropriated the money to his own use and 
finally became insolvent. Borne of the securi- 
ties were procurable only from the corporations 
direct and wore not bought and sold in the 
market, and there was evidence that the form of 
the boiight-note would have suggested to some 
experts that the loans were to be direct to the 
corporations ; but there was nothing calculated 
to excite suspicion in the mind of the trustee or 
of an ordinary prudent man of business ; and 
such payment to a broker was in accordance with 
the usual coarse of business in purchases on the 
London exchange : — Held (Lord FitzGerald 
doubting), that the trustee was not liable to the 
cestuis que trust for the loss of the trust funds. 
11 ). 

Semble, by the Earl of Selborne, L.O., that if 
the broker had represented to the trustee tiiat 
the contracts were with the corporations for 
[ loans direct to them from the trustee he would 
' not have been justified in paying the money to 
the brokei’, for which in such a case there would 
have been no moral necessity or sufiicient 
practical reason, lb. 

A trustee must, in order to escape liability for 
a loss of the trust property, show that in con- 
nection with the transaction in which the loss 
occurred he acted not only in the ordinary mode 
of business, but also in the mode in which a pru- 
dent man of business would act in such a trans- 
action. Bulloch V. Bulloclq 56 L. J., Ch. 221 ; 
55L. T. 703. 

B., one of the trustees of a marriage settle- 
ment, was employed by his acting co-trustee to 
make a change of investment of part of the trust 
property ; but although he sent to his acting co- 
trustee contract-notes for the new investments, 
the latter were never completed, and the moneys 
were misappropriated by a thircl party. B.’s co- 
trustees matle no inquiries at all for the securi- 
ties to which the contract-notes related for over 
eighteen months, and made no efficient inquiries 
until three years after the transaction had taken 
place ; and when the loss was discovered B. had 
shortly before become bankrupt, having up to 
within a few months of that time been in good 
credit : — Held, that B.’s co-trustees were liable 
for the loss, having been guilty of negligence iii 
not prosecuting early inquiries, which would 
have resulted in information upon which they 
might have recovered the trust moneys from B. 
Speight V, Gaicrd^ supra, distinguished. Ib. 

iv. Solicitors. 

Employing incompetent Solicitor.] — Trustees 
are bound to employ competent solicitors and 
agents ; and therefore, where trustees lent trust 
funds upon mortgage and their solicitor ac- 
cepted without inquiry an abstract and a 
valuation made for the purpose of a previous 
mortgage, and it afterwards turned out that 
the solicitor for the mortgagor had concealed 
the fact that since the date' of the mortgage 
and valuation two other mortgages had, buen. 
efieited, and loss resulted to the trust estate ia 
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consecmonco t— Heicl, that tne Erasieea 
liable to make good the loss to their cestuis qae 
tnist. llopaoud v. ParJdn^ L* B. 11 Eq. <1 ; 
22 L. T. 772 ; 18 W. E. 908. 

Fraud of Solicitor.]— A trustee will be liable 
to make good to the trust estate a loss whic.i 
has been occasioned by the fraud ami forgery ot 
the solicitor whom he employed, although in 
employing such solicitor he may have exerciscil 
ordinary care and discretion. BostocliY. Moye;', 
35 Beav. 603 ; 35 L. J., Ch. 23 ; L. K. 1 Eq. ' 
11 Jur. (N.s.) 962; 13 L. T. 489; 14 E. 
120 

IFpon the occasion of the investment of a 
trust fund on mortgage, the trustee employed 
the same solicitor as the mortgagor. J^ubse- 
Quently he bad reason to suspect the sutnciency 
of the security, but took no steps to inquire 
into the matter. It afterwards turned out 
that the solicitor had practised a fraud on the 
trustee, and that the security was msiimcicn . 
—Held, that the trustee weus liable for the loss 
occasioned to the trust estate. B 

L. B. 12 Eq. 373 ; 2o L. T. 292 ; 19 . B. 1021. 

Money allowed to remain in Solicitor’s Hands. J 

Trustees are not justified in allowing trust 

money to get into the hands of a solicitor, or in 
allowing him to hold the securities upon which 
the trust fund is invested ; and the law is the 
same where the estate is being admnnstered by 
the court. Dewar, In re, Dewar j.Briwlte, o4 
L. J., Gh. 830 ; 52 L. T. 489 ; 33 W. R. 497. ^ ^ 

Trustees of an estate which was being adminis- 
tered hy the court employed a solicitor to manage 
the trust estate, and allowed him to receive the 
trust monevs for the purpose of investment. 1 he 
solicitor represented that he had duly made in- 
vestments, and he rendered periodical accounts 
to the trustees purporting to show such invest- 
ments, and paid the interest upon them. He 
had, in fact, never made any investments, but 
had misappropriated the money, and ultimately 
he filed a liquidation petition, and a part of tlie 
trust fund was thus lost Held, that the trustees 
were liable to make good the loss to the trust 

estate. D). ^ ... , 

Trustees of stock sold it out, and committed 
the proceeds to their solicitor for investment, by 
whom it w’’as misapplied, and lost : Heicl, that 
the trustees were liable for a breach of trust, and 
that the cestuis que trust were entitled to relief 
against both the trustees and the solicitor, and 


Delivery of Executed Deed to Solicitor 

A. , one of two trustees and executors a 
and resident in London, authorised a ])eL>ia 
got in three mortgages (part of the estate), 
solicitor forwarded the deeds ot con\eyaiici 

B. , the other trustee, in the cuunrry.^^ 
executed and returned them. ^ The solic 
received the money and paid it to A. m 
who misaoplied it : — Held, that B.^ tvas It 

iratetnnbeyZi 


for the amount . Cowell v 
568. 

Where trustees tor sah 
veyance, and placed the sp 
indorsedi. in tlic hands of 
applied the purchase mono 
rupt Held, that the^ trr 
a breach of trust. GhoH\ 

497. 

A trustee to uses, with power of sale, which 
uses, in the event, became executcil in A. tor an 
absolute estate in fee, was held not iialae to A. 
for the purchase money of part of the estates,, 
where the sale was conductetl and the miuiey 
received bv the solicitor of the trustee, plrboiign 
the evidence was conflicting, whether he acted 
, in the matter by the direction of the trustee,^ 
by the direction of A., the conveyance seeing 
executed by A. alone. y. U 

Drew. 318 23 L. J., Gh. S33 ; 2 h. 4 n>. ^ 

A trustee of tlie legal estate in a moriguge in 
trust for A. absolutely, executed a reconveyance, 
and signed a receipt for the mortgage inone.>, 
and handed it to one of A.’.s executors, wno was. 
also Ills own solicitor, and who afterwarib mis- 
applied the money Hehl, that the money 
having got into the Bands of the cxeciitoi, inc 
trustee was not liable, lb. 

Payment hy Solicitor of Trust Funds to one 
Trustee only.] — A sum of 3,0U0I. was v<:-4ted in 
A. and B, on certain trusts. The ee^tui quo 
trust mortgaged it to 0. for 1,200/.. and 
transferred the mortgage to E. and f . un^ tanu,.\ 
trusts, with power to E. and E. to give re- 
ceipts. The solicitor of A. and B., luivusg 
notice of the secondary trusts, paid the L20UA 
to F, alone Held, that A. and ib were person- 
ally liable to repay the money, with miere.st ami 
costs. Hall v. Fmnch, 11 Beav. 519 ; 18 L. J., 
Gh. 362 ; 13 Jur. 222. 

Dividend received hy Solicitor of Trixstii--* 
Interest ]— AnadmmistratriXj whohad permitlea 
her solicitor to receive dividencia o! a fund set 
apart for an infant next of Mn, was ordered to 
account for the dividends, with intetCBt at the 
rate of Bl per cent, with feaif-ycatly 
Gilrof T. StephiM^ 61 Ii* J.i Oh. 8S4 ; m 
761 : 30 W. E. 745. 
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c. ' Personal 'Xiability of 'Agrents.' ■ 
i. T/i General, 

Grenerai Principle as to Profits.]— ]JTothiiig 
can be belter settled, or more in conformity with 
the dictates of jnsticc, than the rule, that per- 
sons standing in the situation of trustees or of 
agents must account trj their principals or cestuis 
one trust for ail the benefits which they them- 
selves obtaiu In/ virtue of that character or 
relation, \\ Strxem., ^ Moore, P. C. 

(N-.s.) 235 ; 36 L. J., P. G. 21 ; L. B. 1 P. G.852; 
12 Jur. (xa) 952 ; 15 MG B. 409. 

Co-Partners.]— A., a partner in a house of 
agency in India, died, having by his will directed 
his estate to be called in, and invested on certain 
trusts, and appointed two of his co-partners his 
executors ; the,y, however, suffered his share of 
the partnership to remain in the house. After 
A.’s death, B. and G. were admitted as partners, 
and they knew that A.’s share was in the house, 
and that it was subject to the trusts of his will. 
They afterwards retired, and other partners were 
admitted. The house ultimately failed : — Held, 
that B. and G. were not responsible for the breach 
of trust committed by their co-partners, the 
executors. Ticyford v. 7 Sim. 92. 

Here Agent of Trustee.] — A mere agent of the 
trustee may not be accountable to the cestui que 
trust, but otherwise with respect to a substituted 
trustee, who accounts to nobody else. Jlylei* v. 
mzpatrioli, 6 Madd. 360 ; 23 B. B. 247. 

A trustee empowered S, to manage a trust 
estate, S. accounted to him. The trustee died, 
yet S. was decreed to account again to the cestui 
que trust. Pollard v. Pouuie,% 2 Ca. Oh. 121. 

A trustee, v/ithout any authority from the 
cestuis que trust, agreed with his agent that the 
latter should pay him lOOG a year from the trust 
property, and retain the residue (130G) for him- 
self. No fraud was proved against the agent 
(who denied any knowledge of the trust), but no 
explanation was given. In a suit for an account 
by a cestui que trust after the trustee’s death : — 
Held, that, notwithstanding the general rule that 
a trustee’s agent is accountable to the trustee 
only, an inquiry should be had of the circum- 
stances attending the agent’s appointment and 
Ills knowledge of the trusts affecting the pro- 
perty, A?r)ier v. Laremlo^ Ir. B. 9 Eq. 220. 

Assisting at Breach of Trust.] — An 

agent assisting in a breach of trust is personally 
responsible. Att.-Gen. v. Leicester Cvryooration.^ 
7 Beav. 176. 

Officers of a Corporation.] — A. bill will lie 
against directors, committeemen, and other 
officers of a corporation, for relief against a breach 
of trust, fraud, and mismanagement ; for they 
are agents to those who entrust them to super- 
intend the affairs of the company, and a gross 
non-attendance makes them guilty of the breaches 
of trust in others. vSo a supine negligence, by 
which a great loss arises, makes them ail equally 
guilty in the second degree, and liable ; for they 
must not neglect to exercise the powers vested 
in them, to prevent the ill consequences arising 
from a confederacy. Charitable Corjwratm y. 
Sutton^ 2 Atk. 403 ; 9 Mod, 349. 

Clerk to Baying Trust.] — If trustees under a 
paving act sign cheques drawn by the clerk of 
the person who is clerk of the trust, those che(iues 
being drawn so as to be alterable from small 


sums. to. larger, the trustees cannot charge the 
clerk to the trust with negligence if they are 
altered, it being their’ duty not to sign ebetiuos 
drawn in such a manner; nor can they charge 
him with his clerk’s misconduct, which weeid 
have been prevented had the trustees done their 
duty in the way in which the clerk to the ti’iist 
had fair reason to expect they would. Vihitunn'e 
V. walls, 3 Car.X P. 364. 

Agent of Administrator.] — Agent ot an 
administrator keeping money of the intestate’s 
ill his hands which he had propose<[ to his prin- 
cipal to lay out in the funds, ordered to lury 
interest with annual rests. Bnmn v. South 
3 Bro. C. C. 107. 

Disclaiming and Eenouncing Trustee and 
Executor Acting as Agent.] — ^If one of two 
persons named trustees and executors disfdaims 
and renounces and afterwards jiossesscs himself 
of assets as the agent of the other, who has 
accepted the trust and proved the will, he tloes 
not thereby become accountable as a trustee and 
executor, and ought not to be made a party to a 
suit for the administration of the estate. Poce 
V. Everanl, 1 Buss. & M. 231 ; Tam. 376. 

Persons Acting under Power of Attorney.] — 
The commercial correspondents of executors, 
acting under a power of attorney : — Pleld, to be 
responsible to the testator’s estate for the amount 
of the produce of stock, part of such estate, 
sold by them and applied by the direction of tlie 
executors in payment of a balance due from the- 
latter, as partners in a commercial concern, to 
their correspondents, with full knowledge on, the 
part of the correspondents, that the stock was 
part of the testator’s assets. WiUun v. Moore, 1 
Myl. & K. 127. 

There is no primary liability in respect of ’ 
breaches of trust, all parties to a brcacdi of trust 
being equally liable ; and it is no objection to a 
suit brought by parties seeking relief against a 
breach of trust, that one of the defendants 
against whom no relief is j^rayed, may have been 
a party to such breach of trust. Ih, 

Executor who lias not Disclaimed.] — A 
testator named A., a trustee of part of her per- 
sonal estate, and appointed him, her son, and 
X.’s husband executors ; the son and X/s 
husband alone proved the will, hut A. did not. 
disclaim. The son and X. took life interests in 
the trust fund, to a part of which the plaintiff 
became, by X.’s appointment, entitled. A. had 
been the testator’s agent, and acteti in the 
management of tlie assets, under power of 
attorney from the executors who prove<i and 
X. ; and, after the .son’s death, from the surviv- 
ing executor and X., which authorised him tev 
receive the assets for the uses and pui’poses of 
the will, On A.’s death, the defendant, his son 
and executor, acted under a similar power, and 
continued to do so after the death of X vs hus- 
band. X. and her husband get possession of die- 
entire assets : — Held, that A. and the defendant 
were responsible as trustees, and could not pro- 
tect themselves as being agents only. JIouL 
gomery v, Johnson, 11 Ir. Eq". B. 476. 

ii. Accountants, 

Msapplicatioa of Funds by Employers.!— ■ 
Accountants employed by trustees, tliruiigh 
whose hands the accounts of the trust 
passed, are in the nature of servants, and huuul 
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Firm of Stockbrokers— Oeo Member a Trustee.] 
— trustee, one of a tirm of stockbrokers, mis- 
applied the trust securities. His partners were, 
under the circumstances, made responsible, 
Wiheyre y. Barclay^ 23 Beav. 107 ; 26 L. J., Ch. 
'747. 

A., who was ill partnership with B,, G., and 
D., as stockbrokers, W’as one of the trustees of 
the plaintiff’s marriage settlement. Some 
Portuguese bonds belonging to her, which were 
in A.’s custody, were included in the settlement. 
After the marriage, the firm bought some 
Brazilian bonds on account of the trust. The 
oourt, from the course of dealing, considered the 
bonds to be in the custody of the firm, and A., 
the trustee, having applied them to his own 
use : — Held, tijat his co-partners were (as 
custodians) liable to replace them. 

iv. Bankers. 

Placing Trust Funds to Private Account- 
Trustee.] — Bankers, under the circumstances of 
the case, decreed to refund moneys which had 
been drawn by a trustee from a trust account 
standing in their books, and placed to the credit 
of the trustee’s private account at the bank, 
upon the balance of which latter account the 


to accept as correct statements made by one or 
other of the trustees with regard to the Intended 
application of the trust fund, and are not liable 
for the misapplication of the trust fund by their 
employers, on the ground of negligence, by not 
seeing that the fund was applied properly. 
Bodhard v. Coo]u\ 36 L. T. 504 ; 25 W. B. 555. 

hi. Stockbrokers. 

Broker Authorised by only One of Two 
Trustees.] — Where A. and B. arc trustees, and 
one of them desires a broker to sell stock stand- 
ing in their joint names, and undertakes to 
procure his co-trustee to join in the transfer : — 
Held, that unless such co-trustee authorise or 
concur with the other trustee in making a 
transfer, the broker was not warranted to make 
the sale. Ley ton v. Sneyd, 8 Taunt. 532 ; 2 
Moore. 588. 


bankers were creditors. Pannell v. ITvrley, 
2 Coll C. C. 241. 

Beceiver.] — 1\, being receiver of the 

rents of the B. estate, had^a private account 
with certain hankers; he asked leave to over- 
draw” that account, to which tlio bankers 
assented ; and, at the same time, he promised to 
introduce the B. estate account io flie bankers. 
He accordingly overdrew” his private account, 
and opened a separate account called the ‘*11 
estate account.” Afteiavards the bankers, by 
his direction, transferred the balance of the 
R. estate account to the private account, wliieli 
w”as thern overdrawn. F. became insolvent ; — 
Held, that the bankers w”ere liable t(^ the (uvner 
of the B. estate for the balance, dhuleulntm v. 
IIo.skim, 2 Be G. M. & G. 9o3 ; 21 L. J., C’li, 
864 ; 16 Jur. 721. 
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Bankers not Cognisant of Intention to Commit 
Breach of Trust.] — In order to laud a banker 
justified ill refusing to pay a cheque of his 
customer, the customer being an executor, and 
drawing a cheque as executor, there must be a mis- 
application of the money inteiuletl by the executor 
so as to constitute a broach of trust, ami the 
banker must be cognisant of that intent ion. Crray 
V. Johnston, L. B. 3 H. L. 1 ; 16 W. B. S42. 

The existence of a personal benefit to the 
banker, designed or stipulated for, as a con- 
sequence of the payment, w”ouId be strong 
evidence that the banker was privy to the 
breach of trust. Ib. 

Bankers had acted as such to J., who carne<l 
on business with liis son-in-law- under the style of 
J. & M., bat w'hose accounts with them w'cre 
kept in his owm name alone, and were unsettled 
at his death. He left a will, bequeathing all bis 
property to the use of his wife for life, and .after 
her death to be divided among their cluldron as 
she might tliink fit ; part of the property 
consisted of life policies which w”ere put into the 
hands of the bankers, together w'ith the probiate 
of J.’s will, and they received tlie amount of the 
policies, made up tlieir accounts, and, after 
deducting their own unsettled claims, declared: 
a certain sum to remain due froni rhemseive.s to 
the executrix. She continued her hiishan«rs 
business w”ith Ins late partner under the style of 
J. & M.,aud a new account was opened with 
the bankers in the name of the new” firm, and 
she, as executrix, drew” a cheque for the amount- 
stated to bo due to her, and pah I it- in to the 
bankers to be credited to tlie tinn of J. tx i^f., 
and it was so credited and paid with other 
money, on account of cheques drawn by the 
new” firm : — Held, that those eireumstauecs were 
not in themselves sutficiont to shew* that a 
breach of trust had been committeil, ami that 
the bankers knew of the iriteutiou commit it 
so as to render them liable to replace the money. 
ih. 

Bankers, the agents of executors, authorised 
by them to receive certain assets, but prior to 
receiving them advancing the amount to the 
executors in the coui'se of their duty as agents, 
and afterwards applying the assets when receival 
in payment of the amount of such miviinees, ' are 
not responsible, in res|>eot to the misappMcatioa 
by the executor’s agents, not being prlv| t# any 
intention of such misaripHcatioin Keam v. 
Mobarts, 4 Made!. B32 ; 20 B, E, 306, 

When a bank, with knowlecige of , tlje rekttve • 
position of the parties, places the proceeds - of ft , 


Payment to Solicitor of Trustees — Kotice.]— 
Four executors holding stock in their name 
directed their solicitor to sell the stock. The 
solicitor, in the name of his firm, gave to a 
stockbrokc]’ whom tlie solicitor had employed in 
stock exchange speculations directions to sell 
the stock. The stock w”as sold by the broker, 
and the solicitor returned to the stockbroker 
transfers of the stock, with receipts endorsed, 
signed by the four executors. The sale was 
completG<l, and the stockbroker sent to the 
solicitor a cheque for part of the purchase 
money for the shares, and carried the balance 
on the transaction to the credit of the solicitor 
in the account betw’een them, which account 
W’as afterwards settled by a payment made to 
the stockbroker : — Held, that, under the circum- 
stances, the stockbroker must be held to have 
had notice that the shares w”ere not the property 
of the solicitor, and that, though the solicitors 
had from the executors authority to receive the 
purchase money, payment to him, by giving him 
credit in an account betw”een them, that was not 
sufficient to discharge the stockbroker, who re- 
mained liable to the executors for the balance. 
Peamm v. Scott. 9 Ch. I). 198 ; 38 L. T. 747 ; 
26W. B.796. 


809 


TEUST AND TEUSTEB—r/ie Tritstee. 810 


|.)romissory note, which has been made in its 
favour by A. (a person just come of age), un- 
reservedly in the power of B. (a person who 
stands in loco parentis to A.), knowing at the 
time that claims to be a creditor of A. to a 
large amount for necessaries supplied, and B. 
afterwards misappropriates the money, the bank 
will be restrained from suing on the note. 
Dettnuir v. Metropolitrui and Provincial Bank, 
1 H. & 04! ; 10 L. T. 63. 

Transfer by Three Persons to Secure Loan- 
Authority to Sell— Transfer to Nominees of 
Customer.]— G., a stockbroker, who was one of 
three trustees and acted as broker to the trust, 
proposed to his co-trustees to sell B. stock 
belonging to the trust and reinvest in AN. E. 
stock. The three trustees then, on the 27th of 
January, 1SS2, executed a transfer of the B. 
stock for a nominal consideration to two persons 
who were officers of a bank of which G. was a 
customer. G. gave the transfer to the bank as 
security for a loan by them to him, and the 
transfer was registered. G., in February, 1882, 
paid off the loan, and on the loth of Felcruary 
the bank transferred the stock to purchasers 
from G., and, without giving any notice to G.’s 
co-trustees, allowed him to receive the purchase 
money. He invested it in N. E. stock in his 
own name. In 1883 he sold the N. E. stock and 
misappropriated the proceeds. Shortly after 
the sale of the B. stock G. had given an account 
to his co-trustees showing tlie sale of B. stock 
and a reinvestment in N. E. stock, and in 1884 
he rendered another account in which he 
represented the N. E, stock as still forming part 
of the trust funds. In 1885 he absconded. The 
co-trustees remembered hardly anything about 
the transaction, but admitted the genuineness of 
their signatures to the deed of transfer : — Held, 
that the bank had occasioned the loss to the trust 
estate by allowing the purchase money to come 
to the hands of^G. who had no authority to 
receive it, and whom they had no sufficient 
reason for believing to have authority to receive 
it, and that the bank must therefore make it 
good at thesuit of theco-trustces, aithougli the co- 
trustees had been negligent in not seeing that 
the N. E. stock was registered in the joint 
names of the trustees. Ma(fiiit.s v. Queendand 
Xatkmal Bank, 57 L. J.. Ch. 413;' 37 Ch. D. 
466 : 58 L. T. 248 ; 36 W. R. 577— C. A. Affirm- 
ing 52 J. P. 246. 

deposit of Leeds with Bankers.] — B., having 
made a post-nuptial settlement on bis wife, 
obtained from the trustees title deeds of the 
property and deposited them with his bankers 
ns a security for money advanced : — Held, that 
the trustees were entitled to recover the deeds, 
the bankers not being purchasers within '27 
Eliz. c. 4, s. 2. Kcrr’own v. Dorrien, 9 Bing. 
76 ; 2 M. & Scott, 114 ; 1 L. J., C. P. 166. 

Mortgage Deed Deposited by Trustee.]—* 

B., a trustee, laid out the trust money, together 
with other money in his hands, n|xm mortgage 
in ins own name, and executed a declaration of 
trust as to so much of the mortgage debt as 
represented the trust money. He afterwards 
deposited the mortgage deed with his bankers as 
security for money advanced to him, and 
absconded : — Held, in the absence of negligence 
on the part of the cestui qxie trust, that the 
deposit of the deed passed no interest in the trust 
fund to the bankers. Stachhome v, Jersmj 


(^Cou-ntess), 30 L. J., Ch. 421 : 7 Jur. (N.S.) 859 ; 
4 L. T. 204 ; 9 W. R. 453. 

Measure of Liability.] — Bankers of trustees 
wrongfully sold out stock', and applied it to their 
own purposes : — Held, that the measure of their 
liability was the amount paid in replacing the 
stock. Sadler v. Lee, 6 Beav. 324 ; 12 L. J., 
Ch. 407 ; 7 Jur. 476. 

And see post, F. 2. 

v. Solicitors. 

Constructive Trustees — Absence of Fraud.]— 
Although the responsibility of trustees may be 
extended in equity to persons who are not pro- 
perly trustees, if they are found either making 
themselves trustees de son tort, or actively 
participating in any fraudulent conduct of the 
trustee, to the injury of the cestui que trust, yet 
strangers are not to be made constructive trus- 
tees, merely because they act as agents of trus- 
tees in transactions within their legml {.)Ower, 
even though such transactions may be sueli as 
the court would not approve of. Barnes v. Addy, 
43 L. J., Ch. 513 ; L. R, 9 Ch. 244 ; 30 L. T. 4 ; 
22 W. R. 505. S. P., IlntekuLS v. Hutchins, 
10 Ir. Eq. R.453. 

A solicitor acting for the sole survivor of 
three trustees, prepared, by his direction, a deed 
appointing the husband of the cestui que trust 
sole trustee in his place, and another solicitor, 
acting for the cestui que trust and her husl>and, 
perused and approved of the draft. The deed was 
executed, and the trust fund transferred to the 
husband as new trustee, and by him sohl out 
and never replaced. There being no ground for 
imputing to either of the solicitors knowledge or 
suspicion of any improper design in the transac- 
tion : — Held, that neither of them was liable for 
the loss occasioned by the b]*eaeli of trust. Jh. 

Costs.] — The court disapproves of the 

practice of making solicitors and others, who are 
properly witnesses, and who are not chargeable 
with any part of the relief prayed, parties to suits 
with a view of charging them with costs alone. J5, 

A party atlvivSiiig a loan unauthorised by the 
trust for the purpose of deriving a benefit there- 
from, as by obtaining payment out of the money 
lent of a debt due to him b}" the borrower, is liable 
for any loss consequent on the breach of trust. 
But where the solicitors who were concerned for 
the borrower acted also usually, am I to some extent 
in tliis case, as the solicitors of the trustee, but 
another solicitor who was called in on behalf of 
the trustee, anti one of the cestuis qne trust, 
assented to the loan, and the loss did not take 
place upon the original security, which was 
ample in point of value, but upon a security sub- 
stituted for it in pursuance of a provision in the 
original mortgage deed, and it was not provetl, 
though it was alleged, that the solicitors had 
applied part of the money lent in payment of a 
debt due to them by the borrower ; the bill of 
the cestuis que trust was <lisniisTed as against the 
solicitors, but without costs. PijJcr v. Ftjlvr, 
3 Beav. 550 ; 5 Jur, 187. 

^ — -* Solicitor Acting for both Sides.] — Qiaere, 
whether a solicitor acting for b(»th sides, if ’me 
omits to call for payment of the trust m<»ney.>s 
into court, may not be made auswcrablt.^ uji- any 
loss occasioned thereby. Greslvu v. //rafheofe, 
3 L. J. (O.S.) Ch. 107. 

— Honey paid through Solicitor— Improper 
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to the credit of his general account, and as the 
payment to the bankers was nr*i necessary to tiie 
winding up of the trust, the agent and the trus- 
tee were jointly liable for the money. ^ 
nell V. Ilard'vnfj^ 7 Sim. 178 ; 4 L. J., Oh. 10. 

Solicitors of Trustees mixing Trust Funds 

with their Own.]-— In an actirm by ce-tiiis oue 
trust against their trustcfjs, it was alJgged i hat they 
had delegated their trusteeship to tlioir solicitors, 
who had" improperly mixed the triist funds \yitli 
their own moneys : — Held, that if the allegations 
were well found*ed, they were ain[>ly suilieient to 
charge the solicitors as constructive tru'tcc-^, 
and that they and the trustees were equally liable 
for breaches of trust, y. Pno'mtL (28 Heav. 

196) considered and disiingiiished. Cowper v. 
StuJieham, 3 E. 242 ; 6S L. T. 18. 

Delegation— Primary and Secondary Lia- 

kility.] — Where a trustee has delegated his trust, 
there is no question of primary and seeonilary 
liability in respect of a breach of trust, but all 
are equally liable. II). 

Money received by Solicitor for Investment — 

' Eepresentation that Money advanced on Mort- 
gage.] — A client left moneys for iiiyesrment in 
the hands of his solicitors. The solicitors ^repre- 
sented that the sum of 11,000/., part of these 
moneys, was invested on mortgage of freehold 
propert 3 " at A., belonging to a itrni, and the 
: client made no further in-iuiry. The solicitors 
■ were in fact the holders of a mortgage fem 
5.5,000/. upon property* X. at A., belonging to 
the firm, and thej^ repaid themselves 11,000/. of 
the 55,000/. with the client’s mormw. The firm 
afterwards bought proper! .y Y. at A., and mort- 
gaged it in fee to a bank. The solicitors released 
the firm from the mortgage debt of 55,u00/. on 
property X. and took from tliem a mortgage for 
50,000/." on properties X. and Y., sub)sequer]t]y, 
by arrangement with the tirin, purchasing the 
equity of redemption in botli lu’opm’ties, and 
selling them for shares to a limited C‘ompnn;v 
into whicli the firm was. through their instru- 
mentality, converted. These transactions all 
took place without the knowledge ot the client : 
— Held, that the solicitors inu^t be- treated as 
having become trustees IVtr the client ttf ll.OOu/. 
out of the 55.000/, secured by mortgage on pro- 
perty X. ; and having impropcr] 3 na> against tfic 
client, given up> that mongage in vxcliange, the 
client had a right under the circumstance te 
claim a charge for n.HOO/, and intere^i upon 
property’ Y. (in which the leg’al esiate was uui- 
statiding) as well as upon prttpoity X, I mneq 
Pwcm cf* Oe, In re. 56 L. 6., (,'h. 12 : 63 CIl IK 
402 ; 55 L, T. 416 ;'35 Wk li. 225— !.b A. 

On Specified Security.] — The owner of a 

copvdioid, which was siibjcct to a mtulgago by 
conditional siuTeiider for HoO/., madv ly a torn w 
owner, instructed S., his solicitor, to procure hiin. 
on the security of the property, a kern (.4 55o/., 
out of which the old mortgage was to Ijc |vai<l otT, 
S., in July, 1876, obtained the money from the 
plaintiff, who was his client. In July, 1877. 
S." took’ ■ ’ a secur’itT"f or ■" f 00/v" orv’" 'ti’i’cr ■■■■■p’rofierty’ ”"f n ■* 
his own name, the mortgagee assigning the old 
mortgage debt, and the mortgagor eoTciiaiitliig 
to surrender. Tlie old mortgagee was paid fey a 
cheque drawm by B. on li k Co., Ids bankers. 


Investment.] — A solicitor who, as agent for a 
trustee, and with full notice of the trusts, receives 
from such trustee a cheque representing trust 
money 

which is an improper security, and pays such 
account, and next 


intended for investment on a mortgage 


into his own hanking 
da^" the mortgage money to the 
;agor by hi 


.smess 


is own cheque for the same 
amount, is not liable as a constructive trustee. 
Bemble, the case would be the same if notes 
wece given to the solicitor instead of a cheque. 
Mnn.nhnY.WiUiams, 63 L. J.,Ch. 713; [1894] 3 
Ch. 185 ; S E. 574 ; 71 L. T. 177 ; 42 W. E. 700. 

Kotice of Settlement — Sales of Land by 

Solicitor.] — A settlement of land in Wales, the 
property of the husband, was executed shortly 
after a marriage, •which took place in India. The 
husband and wife went to reside in Wales, and 
the ]msban{l employed a solicitor there to make 


he settlement, claiming to recover from the 
;olieitor the money which had so passed through 
-Held, that under the circumstances, 


his handi 

-although the solicitor might have been negligent 
ill that character, he could not be held to have 
had such notice of the settlement as to be treated 
as constructively a trustee, and therefore liable 
for tlie money 'which had passed through his 
hands. Notice to raise a constructive trust is 
different from notice to an actual trustee. 
Ooflunf V. Siiflenham (2 Bro. C. C. 391) discussed, 
Williams v.' WilUaons, 17 Ch. B, 437 ; 44 L. T. 


Payment over to One Tr-astee.]— A firm 

of solicitors, acting for tyo trustees^ and receiving 
trust moneys from them, and paying over a por- 
tion of such moneys to one onty of the trustees, 
wdio afterwai’ds dies insolvent, is liable to the 

moneys 
Lee 


trust estate for the whole amount of 
recei’^'ed from the two trustees, 
or Cfmqtv v. 8anltey^ L. E. 15 Eq. 204 ; 

809 ; 21 W. B. 286*; 

Payment by Solicitor to Credit of his 

Ceneral Account.] — Preparatory to the final 
winding up of a trust, the agent and solicitoi of 
the trustee paid the trust money to his bankers, 
to the credit of his general account with them, 
and infonned the cestui que trust that the money 
was lying idle at his bankers. The cestui que 
trust took no notice of the information ; and, 
more than a month afterwards the bankers failed : 
-—Held, that, as the agent did not inform the | 
cestui qua trust that the money had been paid i 


which was graiitetl on his cleptBlIittg 
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Nvii-h thorn the secvirity for 700Z,. and the cheque 
'Nvhen in-eserited Avas honoured. B. & Co. had no 
notice of the plaintitfs claim. Iriome time after 
this S. put his account in credit, but it shortly 
lafteiuvards bGcainc again overdrawn. S. handed 
over some of the other muniments of title to the 
fplaintifr. The plaintiff commenced his action to 
cstnlilisii his i-iglit to rank as incumbrancer for 
550/. in pi’iority to .B. & Co. After this B. & Co. 
f)rocure<l the old mortgagee to be admitted under 
the old cooditiunal surrender, and to sarrender 
to tliem : — Held, that after the account of S. 
with B. S: Co. liad once been put in credit, their 
security must, as against other incumbrances 
on the property, be taken to liavc been dis- 
chargetl, and that the plaintiff was entitled to 
priorit}’' over B. &; Co. B. & Co. appealed, askin:_ 
for priority over the jilaiutilf to the extent of the 
■old mortgage which had been paid off witli their 
money : — Held, on apjiea], that S., having re- 
‘Ceived money from the plaintiff for the purpose 
of being invested on a mortgage of specified 
■property, and having taken a security on tliat 
property in his own name, was a trustee of that 
^security for the plaintiff to the extent of the 
money received from him, and that this equitable 
title must prevail against the deposit with B. & 
Oo., and that the SoOL mortgage could not be set 
ap against the jilaintiff. Jlarpliam. v. ShaMocli.^ 
31) Cli. B. 207 ; 45 L. T. 509; 33 W. B. 49— 
€, A. , 

Misapplication by Solicitor.] — Trustees 

of stock sold it out, and committed the proceeds 
to their solicitor for investment, by Avhom it was 
misapplied and lost ; — Held, that the trustees 
were liable for a breach of trust, and that the 
oestuis que trust were entitled to relief against 
both the trustees and the solicitor, and that they 
Biigld: sue either the trustees alone or the trustees 
iointlv with the solicitor, Bofdand y. 

3 Mac. &: G. 508 ; 21 L. J., Ch. 480. 

'Where an agent is autliorised by trustees to 
areceivc trust money and receives it accordingly, 
the receipt of that money by the agent binds the 
trustees, and discharges tiie person who paid it. 
jR.id)C-rtmi V. 2S Beav. 123. 

Trustees authorised their solicitors to receive 
trust money. The solicitors received it and 
liaiided it over to the tenant for life, whereby it 
%yas lost : — Held, that a bill bt' a cestui qne 
trust seeking to charge the solicitors only, and 
not the trustees, could not be maintained, for 
that it was only through the trustees that the 
fsoheitors could be made liable. Ih, 

Suppression of Incumbrance by Mortgagor 
■cn Advice of Solicitor.] — A voluntary settle- 
ment of leaseholds was suppressed by the settlor 
with tlie privity of the trustees and under the 
advice of a solicitor, in order to enable money to 
be raised on mortgage of the trust estate. Taa’o 
• existing trustees had retired, knowing of the 
pro|>{3sed dealing with the trust property, and 
with, a v,iew to the carrying out of the mortgage : 
— ‘Held, that the mortgagee was entitled to a 
decree for payment of his advances and costs 
-against the solicitor, the old and new trustees and 
ihe settlor, although he might, wiien he discovered 
the defect in title, have had an oppoitiinity of 
obtaining further security for his money ; and 
notAvitlistanding nine years had elapsed from 
:snch discovery to the filing of the bii!. Clark 
T. Kodirm, 36 L. J., Ch. 689 ; 16 L. T. 780 ; 15- 

W. liI 16 L , I 


■■ Possession- of Trust Fund — Liability of Solici- 
tor to Account.] — An agent employed by a 
trustee is not accountable so long as his acts 
are merely acts of agency ; , but where a solicitor 
got possession of the trust moneys, and allowed 
the executrix, w'ho was entitled to the income 
only, to misappl}" the principal, the court directed 
an account against him as if he were a trustee. 
Movfjan y. Stephem^ 3 Giii. 226 : 7 Jur. (x.s.) 
701; 4L. T. 614. 

In 1876 a sum of money, which, under tlie 
will of S., w- as vested in trustees on trust for 
the plaintiff’s father for life, and after liis death 
for the plaintiff, Avas in the hands of A,, the 
solicitor of the trustees. A. invested the money 
on mortgage, and in January, 1879, it was re- 
paid by the mortgagor to A. In that rnoiitli and 
again in July, 1879, A, paid interest on the said 
sum to the plaintiff’s father. In November, 
1879, A. died. From that time till January, 1886, 
the plaintiff’s father received half -.yearly instal- 
ments of interest on the said sum from a person 
who had been a clerk of A., and Avas employed 
in Avindiiig up his business. In July, 1886, the 
plaintiff’s father died. In February, 1891, 
the plaintiff, who was then the sole trustee of 
the will, brought an action against the executrix 
of A., claiming an account and payment of Avhat 
might be found due : — Held, that A. wlis to be 
treated as an express trustee, and therefore 
The plaintiff’s claim Awas not barred by the 
.statute of limitations. Sm//' r.Adwdl, [1893] 
2 Q. B. 390 ; 4 E. 602 ; 69 L. T. 585 : 42 W. R. 
165— C, A. 

A solicitor to a trustee is under no greater lia- 
bility to account as a constructive trustee than 
ri,ny 'other stranger to the trust ; and if he re- 
ceives money from the trustee Avhicli he knows 
to be part of the trust estate, he is not liable 
as a constructive trustee unless he had notice 
that the money is being .apjfiied in a manner 
inconsistent AAdth the trust. Stanlar v. JCmns 
(56 L. J., Ch. 581 ; 34 Ch. D. 470 ; oO L. T. 87 ; 
35 W. E. 286) explained and distinguished. 
Blundell, In re, Blundell v. Blundell^ 57 L. J., 
Ch. 730 ; 40 Oh. D. 370 ; 58 L. T. 933 ; 36 W. E. 
779. ■ ■ ■ 

Solicitor Employed by Trustee — ^Eight to 
Costs out of Estate.] — A solicitor or other agent 
properly employed by a trustee in the adminis- 
tration of a trust is entitled to accept payment 
direct out of the trust estate of his costs and 
expenses properly incurred. In order to deprive 
the agent of this right, it' is necessary to pixwe, 
not merely notice that at the time of pa3mient 
a breach of triust has been committed, hut notice 
that the breach of trust is such as entirely to 
preclude the trustees from resorting to the trust 
estate for payment of costs. Ih. 

In 3 855 a bill was filed for the administration 
of an estate, and in February, 1857, a decree Avas 
made, which directed the personal representative 
V. to get in the outstanding estate, and to pay 
the moneys so received into court from time to 
time within tAVo months after their receipt 
respectively. After this decree was made, an 
estate, Avhlcli Avas mortgaged to the testatoi*, was 
sold, and the purchase money Avas received by 
the, solicitors of V., AA’ho, instead of paying it into 
court, retained a part of it in pavTuenl of some 
costs , due to themselves, and allowed V. to rec.-cive 
the rest. V. having become a defaulter, a. i>iH 
was filed by the bexicficiaries against tlie solici- 
tors:— -Held, that the solicitors were to 



These investments had been disallowed in the whom the senior, under his own adviee, ^yas 
administration suit : — Held, that these sums must associated as their co-trustee, and a declaration 
be taken to have been throughout in the hands oi: trust, prepared by the tirni, was executed by 
of Y., and that the solicitors could not be held the four t)ersous in 1822. Subsequently, on the* 
responsible for them. Ih. advice of the senior solicitor, the fund was sold^ 

out, and paid to him alone ; but he, on the same* 
Lien for Costs.] — Trust money was lent upon day, paid the precise amount to the credit of the 
certain securities in breach of trust. One of the banidng account of the firm. In 1S24 the senioL- 
trustees was ordered to pay into court the whole partner untruly represented that the jnoney had 
amount of the trust money. He proceeded to been laid out on specitied freehold security ; but 
^ realise the securities, and paid into court the pro- in 1825 a sufficient freehold mortgage was takcD 
duce, which was insufficient to answer the breach by the senior partner to himself alone, and was 
of trust ; — Held, that Ins solicitor could not be in treated by him as the security for tlie trust fund,, 
a better position than himself, and consequently less a very small balance, which was divided 
had not a lien on the fund in court for the costs among the three ladies. The interest was duly 
of realising the securities. Tktmijjson'sr. Francis, paid to the ladies until 1828, when the senior 
5 De G. li. k (x. 108. partner realised that security without their 

privity, and again untruly alleged that he hatl 
Purchase Money received hy Solicitor who was laid out the amount on another specitied security^ 
a Trustee,] — Lands devised to three trustees, The tirin dissolved partnership in 1834, and each 
upon trust for sale, were sold, and the purchase partner practised separately ; the senior part- 
money paid to one of them, who was a solicitor, ner continued regularly to pay sums as the 
arid acted in the matter of the sale as solicitor interest to the ladies until 1844, when he became 
for himself and the other trustees. The money bankrupt, and afterwards died abroad uncerti- 
having been retained by him and lost: — Held, heated. In a suit by the three ladies against the 
after his decease, that it must be taken to have junior partner, charging him as liable to make 
been received by him not in his capacity of good the amount : — Held, that a sufficient in vest- 
solicitor, it being no part of his duty in that merit liaving been made in the name of the 
capacity to receive it, but in his capacity of senior partner, and comimmicated to the parties, 
trustee ; and that the survivor of the three could and adoptetl, the duty of the hrrn was dischargetl, 
not. upon a common decree for an account, be and the subset|ueut loss was a breach of diuy by 
held liable for its loss. Fryer's Estate, In re, the senior partner alone, and not by the partner- 
JMarthidaJe k fl.Zn 25 L. J., ship, and the suit was dismissoil with costs. 

Ch. 3i)8 : 3 Jur. (]sr.s.) 485 ; 5 W. R. 552. C(h.nncr v. Erondey. 5 He G. k 8m. 532 ; 16 Jur.. 

609. 

Profits made by Solicitor.] — It is an estab- 
lished rule that a vsolicitor shall not, in any Deposit of Ponds with One Partner.]— 

wa 3 " whatever, in respect of any transactions in Trustees under a will deposited certain buiuh' 
the relation between himself ancl his client, make payable to bearer with V., a memlier of the linn 
gain to himself at the expense of his client, of solicitors who were acting for the estate. His- 
beyond the amount of his just and fair prof cs- j partners had no knowledge of this, but letters, 
sional remuneration. Tyrrell \\ Banli of London, referring to the bond.s were copied in the letter- 
10 H. L. Gas. 26 ; 31 L.*J.,Ch. 369 ; 8 Jur. (x.s.j book of the firm and were charged for in tlie 
849 ; 6 L. T. 1 ; 30 W. R. 359. bill of costs of the firm, and the Ixmds wm-o 

A solicitor had a private arrangement with K., i included in a statement of account wliich ts.t- 
by which he was to receive from K, a share in j firm made out for the trustees. F. ]Kiiii some vi 
property belonging to R., and to share the profit the interest of the bomls by che«|ues of the firm, 
to be obtained from the sale of that property. In but on each occasion recoupiMl the firm by a 
liis character of solicitor he acted for clients (a ciieque for the same amount on his privaii.* 
banking company) in the purchase of the larger account. Ik raisai'pi’epriated tlic bonds ; — 
portion of that property, never communicating that the che(iueH, letters, and eiitrie- were tev> 
to his clients the fact of his having an interest ambiguous to affect the other partners with 
in it: — Held, that he was to be treated as a acquiescence in F. having the cusiMtly of tho 
trustee for his clients in respect of his share of bonds as part of the ]iartnership business, luu I 
so much of the property as they had actually that they could not be held liable for their mis- 
purchased. Ih, ' appropriation. Harman v. Johnson {2 KL BL 

And having msde a large profit on the sale, 61 ; 3 Car. k K. 272 ; 22 i.. Q. lb 297 : 17 
he was ordered to payback the amount of hisjdur. imd Dnndonald iharl) v. Master man 
i,)rofi,t with the full amount of interest given in | (38 L. J,, Gh. 350 ; L. lb T F<{. 564 : 26 L. T,. 
cases of a breach of trust, namely, five per cent I 271 ; 17 W. .lb 548) considered, (’leather x„ 
Ib. * 1 Twisdm, 54 L. J., Oil. 408 ; 28 CIn ll. 340 ; Sa 

I L. T. 330 ; 33 \Y. it 435— G. A. 

Liability of Hran.] — Trust money was sent to j 

A* (one of a firm of solicitors, who*' was himself j ; Implied Authority of one Member — Cond- 

one of two trustees) for investment on mortgage, j structive Trustee— Appointment of JCev Trm* 
The. money was paid info the bankers to the j tee,] — It Is not within the scope of the implied 
account of the firm, and was afterwards ilrawn i authority of a member of a firm of splteitow 
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raake himself a coDstructive trustee so as to 
make his naitners liable. Mara v. Browne. 65 
L. J., Ch. 225 ; riS96] 1 Ch. 199 ; 73 L. T. 638 ; 
U W. II. 330— C. A. 

In January, 1884, the funds of a marriage 
settlement were suspected of being placed in 
‘jeopardy b^’’ the conduct of J., one of the two 
original trustees ; and by a deed of January 7th, 
the husband and wife, who had power to appoint 
new trustees, purported to appoint R. to act as 
co-trustee with J. in the place of the other 
trustee, who had taken no part in the trust, and 
was willing to retire. This deed was executed 
by the husband and wife alone. By a deed of 
lilay 9th, 1884, executed by all parties, R. and 
another were appointed new trustees in the place 
of the original trustees. In the meantime, the 
trust funds were, through the intervention of B., 
a solicitor, paid by J. into a bank to the joint 
account of himself and R., and were then from 
time to time paid out by their joint cheques to 
B, for investment. B,. with the full knowledge 
of R,, invested the funds on securities held by 
the court to be improper. More than six years 
afterwards the beneficiaries and existing trustees 
brought an action against B. and his partner to 
make them liable for the loss arising from such 
improper investments ; — Held, first, that the 
appointment of R. by the deed of January, 
followed by his intermeddling in the trust, 
operated as a valid appointment under s. 31 
of the Conveyancing Act, ISSl ; secondly, that 
B. acted as the agent of J. and R., who were 
duly constituted trustees, and was not liable as 
constructive trustee ; thirdly, that, even if he 
had been liable as constructive trustee, his 
partner could not be made liable. Ih. 

Judgment against one Member of Firm 

— Trustee Act, 1883, s. 4.] — Money subject to 
the trusts of a settlement came into the cus- 
tody of F., 8. k F., a firm of solicitors, with 
notice of the timsts, and was advanced by them 
on mortgage in the names of the trustees. S., 
who afterwards became one of the trustees of 
the settlement, acted as solicitor for M. and B., 
the trustees in the matter of the niortgage, and 
for the work done by him the firm received pay- 
ment. The security proved insufficient, and, in 
an action by the beneficiaries against the 
trustees, was declared to be improper, and the 
trustees were declared jointly and severally 
liable to make good the loss sustained. The 
money not being rejJaced, the beneficiaries 
brought an action against F. F., the surviving 
partner, and the representatives of M. F., a 
deceased partner in the firm, to recover the loss 
from them. Keither F, F. nor M. F. had any 
personal knowledge of the nature of the security 
at the time of the investment : — Held, that 8. 
was acting within the scope of his authority as 
a partner, and his partners were consequently 
implicated in the breach of trust : — Held, also, 
that the liability of the members of the firm 
arising out of a breach of trust was joint and 
several, and the judgment already recovered 
against S. did not operate as a discharge of his 
partners : — Held, also, that the trustees not 
havijig been charged with breach of trust by 
reason only of the proportion borrie by the 
amount of the loan to the value of the mort- 
gaged property, s. 4 of the Trustee Act, 1888, 
afforded the defendants no protection. Bhjth v. 
Fladqate. m h. J., Ch. 66; [1891] 1 Ch. 387; 
63 hi T. 546 ; 39 W. ll 422. 


'■ — — Trustee entitled to , Benefieial Interest 
in Reversion,] — B. was entitled to a beneficial 
interest in reversion in the trust fund. M. 
claimed to be recouped out of such beneficial 
interest any money paid by him in replacing the 
trust fund:— Held, that, B. not having received 
any benefit from the breach of trust, and not 
having instigated it in any way, thei-e were no» 
circumstanctS which would entitle M. to throw 
the liability of it upon him. Ib. 

Contribution between Go-Trustees.] — S. 

claimed against M. and B. contribution of a 
proportion of the sums necessary to replace the 
trust fund: — Held, that, having been guilty of 
negligence as solicitor to them, he was not 
entitied to any such contribution. Loclikart v* 
Iteniy (1 Be G. & J. 464 ; 27 L. J., Ch. 54) fol- 
lowed. Ib. 

D. THE CESTUI QUE TRUST. 

1. Possession of Cestui que Trust, SIS. 

2. Alienation- by and Transfer to Cestui que 

Trust, 821. 

3. Pealings between Trustee and Cestui que Trusty 

825. 

4. Information as to Trust Fund, S2S. 

5. Prodicetion of Title-Deeds, 828. 

6. Option as to Interest or Profits, 829. 

7. Hen, 8‘29. 

8. Liability of Cestui quo Trust for Loss of Trust 

Fund, 831. 

9. Bemedies for Breach of Trust. 

a. In General, 833. 

b. Attachment, 835. 
e. Receiver, 837. 

d. Inquiries and accounts. 

i. Inquiries, 810. 

ii. Accounts. 842. 

hi. Wilful Default, 844. 
iv. Practice, 847. 

V. Acquiescence or Delay, 849. 

1. Possession op Cestui que Tiiusr. 

In General.] — It is uot of course to let a cestui: 
que trust under a will into possession of the.estate ; 
it must depend on the testator’s intention. Tidd 
V. Lister, 5 Madd. 429 ; 21 R. R. 323. 

The possession of the cestui que trust under the 
trusts of a settlement is the possession of the 
trustee, and gives the trustee a seisin of thet 
estate, which is not interrupted by tlie death of 
the cestui que trust, but immediately inures for 
the benefit of the person next entitlctl to the 
equitable interest ; and notwithstanding the 
adverse possession of another paidy soon after- 
wards commenced, the court cannot presume 
such adverse possession to have commenced so* 
instantaneously on the death of the first cestui, 
que trust as wholly to exclude the ojuitabie: 
seisin of the parties next entitled to the beneficial 
interest. Parher v. Carter, 4 Hare, 400. 

Eviction of Cestui que Trust,] — Erpiity wiH 
never permit the trustee to evict ids cestui quo 
trust. Shine v. Gough, 1 Ball & B. 445. 

Trustees, who joined with remainderman te 
eject cestui que trust for life, not excused from 
making good the whole rent reserved by subse- 
quent accidental deliciencies. Inquiry directed 
as to the interference of remainderman. Ah ge 
Y. Poivel, i Tes. 408. 

Trustees shall not recover j)ossessiou from, or 
dispute it with, their cestui (.pie trust. 
strong Fake, 3 Burr. 1898. 
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Csstui que Trust in Possession as Tenant at 
Will of Trustee.] — The doctrine that a Gestui que 
who is in possession with the consent, or 
even the acquiescence of the trustee, must be 
rej^arded as his tenant at will, applies only to 
the case where the cestui que trust is the actual 
occnpnnt. y. Lct/k, 16 C. B. 652 ; 3 

€. L.B. 1017 ; 24 L. J., C. P, 187 ; 1 Jtir. (N.S.) 
759 ; 3 W. R. 59.5, 

If he is merely allowed to receive the rents, or 
otherwise deal nith the estate in the hands of 
the occupying’ tenant, he stands in the relation 
of an agent or a hailiiT of the trustee. Ib. 

If, therefore, the actual occupier is, under such 
circumstances, permitted to occupy for more 
than twenty years without paying rent or 
acknowledging title, the trustee is barred by 3 & 

4 Will. 4, c, 27. Ih. 

Ill an action for an alleged injury to the plain- 
tiff's reversionary interest in a house, he averred 
in his declaration that the premises were in the 
occupation of P. as tenant thereof to the plain- 
tiff. It was proved that the house had been let 
to P. by a cestui que trust, to wdiom she had 
paid rent, the plaintiff being his trustee : — Held, 
to be no variance, as the legal estate was in the 
plaintiff’, and the cestui que trust was to be con- 
sidered as his agent or bailiff. YalUnce v. Savage^ 
7 Bing. 51)5 ; 5 IL k P. 576 ; 9 L. J. (O.S.), C. P. 181. 

The owner of an estate, a term in v'hich had 
been assigned to a trustee to attend the inheri- 
tance, is, while in possession of the land, tenant 
at will to the trustee. It is only on the determina- 
tion of the tenancy at will that there is such a 
vested right of entry as is contemplated by s. 2 of 
the statute of limitations, 3 & 4 Will. 4, c. 27. 
?>ection 3 of the statute does not apply to the 
case of a cestui que trust in possession under a 
trustee. Garrard v. TtfcK 8 C. B. 231 ; 18 L. J., 
O. P. 338. 

A dissenting minister, placed in possession of 
a chapel and dwelling-house by persons in "whom 
the legal estate is vested in trust to suffer tlie 
chapel to be used for the purpose of religious 
worship, is, at lawq tenant at will to those per- 
.■sons. Perry v. Slrljncai/^ 1 Giff. 1 ; 5 Jur. (N.s.) 
.535 ; 7 W. R. 406. xitSrmed, 28 L. J., Gli. 66'J ; 

5 Jur. (N.S.) 1015 ; 7 W. E. 574. 

Possession of Cxrantor of Term to Secure An- 
nuities.] — Where a trustee of a term of years, 
upon the usual trusts for securing annuities, has 
taken possession of the estates under the trusts, 
the court, although all arrears of the annuities 
may afterwards be paid, will not order possession 
to be given up to the grantor, except upon such 
terms as will enable the trustee to resume it, and 
to receive the rents, the moment, the annuities 
are again in arrear. Jenhliis v, Milford, 1 J. & 
W. 629 ; 21 E. E. 262. 

Tenant for Life let into Possession on Terms.] 
-—Tenant for life subject to a trust term not let 
in possession before account ; nor till the trust is 
executed, unless on paying into court a sum 
^iiufflcient to ans'ivcr it ; or wdiere the best way of 
performing the trust appears to be by letting him, 
into po.sses.sion. Blalw v. Bmilnvvy, 1 Yes, 194 ; 
1 IL R. 1 11. And see 19 R. E. 46 ; 21 R. R. 325. 

Tenant for life let into possession on consent, 
and giving security to pay charges payable out 
of rents and profits, and to keep down interest of 
the fund to answer contingent charges. 514; 
4 Bro, 0. 0 . 21. 

Upon the construction of a devise of real pro- 


perty Held, that an equitable tenant for life 
w^as entitled to the personal enjoyment of the 
property upon giving security for the due fulfil- 
ment of the objects of testator’s vn'll. BayUes 
V. Baaflies, 1 Coll. 0. G. 587. 

Where a testator bequeaths a life interest in 
freeholds, by way either of legal oi’ of enuiralde 
estate, and* the freehold is dilapidated, ninl ex- 
tensive repairs are required, the Cf .nrt will not 
wdtlihold possession from tlie devisee for life, in 
order to impose upon him terms as to j' lie exeeu- 
tion of the repairs. Warren v. IhnlalL 1 J. 5: 
H. 1 ; 29 L. J., Gh. 543; 6 Jur. (x.S.) 395 ; 2 
L. T. 693 ; 8 W. R. 331. 

And see Bentley^ In r<\ Wade v. Tr77'?^o,»,, 54 
L. J.. Cli. 782 ; 33* W. R. 610, ante. col. 52r>. 

The fact that the court in its discretion rnight 
upon terms put an equitable tenant for life int(^ 
possession, or take the receipt of the rents from 
the trustees and give them to him, d(.)es not 
make him a person “entitled to the posse>sion, 
or to the receipt of the rents ami })rofits,” within 
s. 32 of the Sales of Settled Estates Act. 19 A 20 
Viet. c. 120. Taylor v. Taghn\ Tayl or, E.r parte, 
44 L. J,. Ch. 727 ; L. R. 20 Eq. 297 ; 33 L. T. 
89 ; 23 W. R, 947. 

W. devised estates in trust to pay the rents, 
issues, and profi.ts unto, or permit the same to be 
recei%"ed and taken by, his daughter S. H., the 
wife of T. H., during her life, for her sole and 
separate use. free from the control of her hus- 
band, her receipt alone being a sufficient tlis- 
charge for the same ; and after the decease of 
S. IE, to convert the estates into money, and to 
pay and divide such money unto and equally 
amongst her children as she should apj^oint. 
The trustees having, as alleged, refused tt) 
account for the rents and profits reeeiycd.^^ a 
bill wxas filed for the administration of W.*s 
estate. The court, on motion for that purpose 
by S. H., ordered that she should he ].)ermitted 
to enter into the possession of the reeeij'fi of tl.e 
rents and profits of the estates dovised in trust 
for her separate use. Horner v. Wheel wriyht, 2 
Jur. (N.S.) 367. 

Trustee allowing Cestui que Trust to have 
Trust Fund and Impounding Proceeds of Sale,] 
— A trustee allowed one of his ee.<luis f|ae trust 
to have the trust fuml, with a view to ii> invest- 
ment in the foreign funds. Tlie ce-tui quo rru.-t 
w^ent to America] and invested it in hi^ own 
name; ho afterwanls sokl out a part, and. 
remirting the money to ag'enis In .Lomiotj, cane: 
home. The trustee im}'>ouiided tlu^ jmnuw S'.> 
remitted, in the lord mayor's e<utrr, ami thl- 
court granted an injunctioti. restrafnhi'j ]a‘n. 
ceeding’s on the part (tf the cost ui qtu? tru^ tu get 
it out. IfipluM wWeictim, 9 L. J, 0’'>.8.) C]n2*ir. 

Tenant for Life of Articles of Plat©.] — W, 
being entitled under a will to the use of e«a4tiin 
articles of plate for her life, pawtu-d thi,‘m with 
B., who kept an open pawnbroker's shop, iVdl 
was filed bj" the representatives of the tistator, 
after the death of A., against iL, for a dJse^'.oa-ry 
of the different articles pawned, in ordi-r to 
enable the plaintiffs to proceed in an aciirm nt 
law, for the recovery of thenn Tcj this dti-vowry 
the defendant jffeaded, that certain articles of 
plate w'ere deposited with him, for certain snnts 
of money bona fide lent and advanced there* m 
to A. ; but lie did not by Ids p-lea (llwiigh he did 
by his answers), aver that he had no other 
articles of plate in Ids possession. For this 
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defect jji point of form the plea was overnilecl. 
The defendant then insisted on the same point 
b,r his answer in bar to the discover}^ hut the 
court thought, that where a plea to a bill of 
discoYery was overruled, the defendant could 
never insist on the same thing by answer. 
Ilocrve V. Parlicv. 1 Cox, 224 ; 1 Bro. G. 0. 578. 
And Hve 2 Term Hep. 375 ; 1 11. E. 500. 

Bequest of Household Eifeets to Wife for 
Life.] — The wife is not debarred of her 
paraphernalia, by a bequest of the use of all 
household goods, furniture, plate, jewels, linen, 

■ &c., for life, 3IavAiall v. 2 Atk. 217. 

Surdi a bequest entitles her to use the goods 
anywhere, or even to let them out to hire. Ib. 

Action for Trespass — Defence of Occupant that 
a Breach of Trust had been Committed.] — To a 
declaration for breaking and entering a close and 
pulling down a wall, a plea that B. was seised in 
fee of the land in winch, &:c., in trust to pay the 
rents and profits to the defendant’s wife for her 
life ; and that ^Ndrilst he and his wife were in the 
occupation of the land, B., in breach of trust, con- 
veyed the land in fee to the plainti:®, who had 
notice of the Ijreach of trust, and that afterwards, 
and whilst the defendant and his wife were in 
such occupation, the plaintiff wrongfull}" built the 
wall which incumbered the land, and prevented 
the defendant and his wife from enjoying it, 
wherefore the defendant in his own right, and 
by direction, of his wdfe, pulled it clown, affords 
no defence on equitable grounds to the action. 

V. 4 H. C. 78. 

As to Heirlooms.]— Settlement. 

ITnder Statute of Limitations.] — Sec' Limita- 
tions (Statute of), 

2, Alienation by and Teansper to Cestui 
Que Trust. 

Eight to Alienate.] — Courts of equity have 
given the same power to cestuis que trust as to 
alienation, as if it was a use executed. Iloph'uis 
T, HdijhinSi 1 Atk. 591 ; Cas. t. Talk. 44 ; 1 \’'eru. 
268. 

A trustee cannot prevent his cestui que trust 
from making an effectual gift of his interest in 
the trust property or any part of it. Kelmoieli 
Y. lilanning^fl Be G. A G, 176; 21 L. J., Ch. 
577 ; 16 Jur. 625, 

Eight to Call upon the Trustees to convey Legal 
■Estate.] — A cestui que trust in tail brings a bill 
against the trustees to the intent they should 
join in a recovery : this not proper ; but it is 
proper to pray that the trustees may convey the 
premises to the cestui que t.rust in tail, who may 
then suffer a recovery, though, if the trustees are 
also trustees for any annuities subsisting, they 
are not compellable to part with the legal estate 
out of them, to the cestui que trust in tail. 
Carteret v. Carteret^ 2 P. Wins. 133. 

. One buys an estate in the name of a trustee, 
who gives a bond in 200b penalty to assign the 
estate as the cestui que trust or his executor shall 
chh'ect : cestui que tnist dies, and his executor 
brings debt on the bond and recovers judgment, 
and has the money paid him, after wdiich he brings 
a bill to have a conveyance of the estate ; trustee 
to convey to the plaintiff', and to account for the 
profits, but in account is to he allowed the 200/, 
and interest which he paid, Mooreeroft v. 
Bonding, % P. Wms.314 ; 2Eq.Cas.Abr.746.pL 3. 


In a clear ease of a fee simple interest, the 
limitation being to the heir male of, the tenant 
for life and the'" heirs of such heirs male, a con- 
veyance was decreed, with costs, .against the 
trustee of the will, who set up a title derived from 
the tenant for life, supposing her to have an 
estate of inheritance by virtue of the rule, and 
also a clause in the testator’s will, Tvhich was 
clearly void for perpetuity, under which, it was 
alleged the plaintiff’ had forfeited his interest, 
WniU V. Ilhcex, 4 Myl. & Cr. 197 ; 4 Jur. 738. 

Where a trust estate descended to one who re- 
fused to execute a conveyance to the cestui •que 
trust, after it had been approved by Ms solicitor, 
unless he were paid a sum of money, the court 
ordered the conveyance, with costs against the 
i defendant. Watts v. Turner^ 1 Buss. &; M. 634. 

Where an infant died seised of an equitable 
estate, descended ex parte materna, his incapacity 
to call for a conveyance of the legal estate (by 
which the course of the descent might have been 
broken), is not reason for it to be considered as 
actually done, it being the trustees’ duty not to 
convey till called upon. Laiuflev v. Snegd, 1 
Sim. & S. 46 ; 1 L. J. (O.s.) Ch*. 14. 

By an indenture, made in contemplation of 
marriage, certain leasehold pi'operty, belonging 
to the intended wife, was convej'ed to trustees on 
certain trusts ; and the trusts of a sum of stock, 
also belonging to the intended wife, which had 
been transferred into the names of the trustees, 
were declared. The marriage did not take 
effect, and, soon after the date of the indenture, 
the lady married another person. In a suit insti- 
tuted by the husband and wife against the trus- 
tees, it was ordered that the leasehold projjerty 
should be conveyed to the husband, and the 
stock transferred" into his name. Thomas v. 
Bremutn,^ 15 L. J., Ch. 420 ; 11 Jur. 95. 

Copyholds.] — Certain copyhold lands 

having been devised to trustees for the benefit of 
a charity, and the copyholds having been en- 
franchised, the court directed the trustees to 
convey the legal estate to the company. Atf.^ 
Gen. V. ClothiDorkers' Co,, 17 L. J., Ch. 456. 

If A., for valuable consideration, undertakes to 
surrender a copyhold to B., and B., on borrowing 
money from C., enters into a written agreement 
with C. that he, B., will surrender the same 
copyhold to C., by way of mortgage security ; A, 
is not Justified in refusing to surrender the copy- 
hold to B., because he, A., has received notice 
from C. of the agreement between him and B. 
The surrender by A. to B. does not prejudice, 

but promotes that agreement. v. Walforil , 

4 Buss. 872 ; 28 B. B. 129. 

On Eaiiure of Trusts.] — A testatrix, 

being seised of an equitalile estate in fee, devised 
it to her executors in trust to sell, and out of the 
proceeds of such sale and her personal estate, to 
pay her debts, &c., and the legacies given l\y her 
in a certain paper, signed by her and marked A. 
The testatrix died without heirs, and the paper 
A. could not be found. The trustee of the legal 
estate insisted upon his right to hold the estate 
for his own benefit upon payment of the debts. 
On a bill by the executors : — Held, that the rule 
of law laiddown in Burgess v, Wheate (1 Hchm, 
177) did not apply ; and that the trustee <4: the 
legal estate was, bound to convey to the execui ors, 
the devisees, vvithout reference to the ]»ui}H>es 
for which the conveyance was I'cqitired. AnAtor 
1 Mac. &G. 506 ; 1 Hall A Tw. 513 ; 19 
L. J., Oh. 27 ; 13 Jur. 1085. Afiirnuug 16 Sim. 485, 
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A bare trustee ^vho, under s. 31 of the 3 & 4 
Will. 4, c. 74, is protector of a settlement, can in-, 
sist on retaining the legal estate only so long as 
the purposes of the trust exist, that is, so long as, 
according to the rules of the court of equity, he 
is requirc<i to be a trustee, JButt^nshaw v. 
3Iartl)h, John. 89 ; 5 Jur. (N.S.) 647. ^ 

Therefore, where there was a devise of lands 
to trustees upon trusts for the testator’s daughter 
during her life, for her separate use without 
power of anticipation, with remainder to the 
use of her children as tenants in common in 
tail, with remainder's over : — Held, that the testa- 
tor’s daughter, having become discoverte and 
being snrjuris, could compel a conveyance by 
the trustees of the legal estate. Ih. 

Where the Equitable Estate is Con- 
veyed.] — The owner of an equitable estate 
conveyed it to trustees upon trust for sale, and 
by a deed of even date with the conveyance, 
declared the trusts upon which the produce of 
the sale was to be applied. The party who 
had the mere legal estate and no beneficial 
interest, refused to convey it to the equitable 
trustee, unless the persons interested as cestuis 
que trust under the deed of even date were made 
parties to the conveyance : — Held, that he was 
not justified in that refusal, but as ho acted 
bond fide, under the advice of a conveyancer of 
character, the court made the decree against 
him without costs. Angler v. Stannard, 3 Myl. 
A; IC. 566 j 3 L. J., Ch. 216. 

When a purchaser of a mere equitable in- 
terest in property after a conveyance of it to 
him, files a bill to obtain from the trustees the legrd 
estate, the vendors may, without filing a cross-bill, 
set up the invalidity of the purchase. Hannah 

V. Ilodgwn^ 30 Beav. 19 ; 7 Jur. (N.S.) 1092 ; 9 

W. B. 729. 

Real estates, devised for sale, were vested 
in trust for parents for life, with remainder 
for their children. In 1839, the parents and 
children sold and conveyed their interests to 
the plaint ifi, who remained in undisturbed 
possession until the death of the tenants for 
life. In 1858, the purchaser filed his bill against 
the trustee and the vendors, to obtain the legal 
estate. The court, on the ground of the unfair- 
ness of the transaction as regarded the children, 
dismissed the bill, but refused to grant any 
active relief to the defendants. Ih. 

Trustee of Mortgage.] — The trustee of a 

mortgage holds the same in trust to the extent of 
the mortgage for the mortgagee, subject thereto 
for the mortgagors, and he cannot do anything 
to prejudice the mortgagors. The trust of a 
mortgage, as between mortgagor and mortgagee, 
differs from that of an outstandiiig term in a 
third person unconnected witli either of the 
parties seeking the legal estate, the only question 
there being, which bad the better equity to call 
for the legal estate. Blennerham't v. Hay^ 2 
Ball & B. 133. 

Trustee of Term to Secure Mortgage.] 

— Trustee of a term in trust for securing to a 
mortgagee in fee (with a power of sale) his 
mortgage money, and subject thereto in trust 
for the mortgagor, his heirs, ^Src., decreed, in 
a plain case, to pay the cost.s of a suit brought 
against him to compel him to execute a deed 
for surrendering the term to a purchaser from 
the mortgagee. Ilumj^sklre v. Jdradley, 2 Cull. 
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Beal estates were devised to a trustee upon 
trust, on a given event, to convex* _ them _ to 
certain parties, upon one of them electing which 
he would take. A party, in whom, as satisfied 
mortgagee at the date of the will and death of 
the testator, a satisfied mortgage term in one of 
the estates was vested, was held bound to execute 
a deed of surrender of the term to the trustee, 
and the cestuis que trust were held not to be 
necessary parties thereto. Poole v. 1 Bt;av. 
600 ; 8 L. J., Ch. 325. 

If the trustees of a term and the eestiu que 
trust are before the court, an intermediate 
trustee of the equitable interest need not be 
a party to the bill filed to cany the ^trusts of 
the term into execution. Head v. Trynlnim^ 

1 Cox, 57. 

W'here Cestui que Trust has put an End 

to Trusts of Term.]— Where cestui que trust of a 
term had put an end to the trusts thereof: — 
Held, that though the purchaser had a right to 
an assignment of it, yet the trustees not having 
received full information as to the determination 
of the trust, they were justified in refusing to 
execute an assignment without the sanction of 
the court, and were allowed their costs. Ilolyord 
V. Phipp'ii, 3 Beav. 434 ; 10 L. J., Ch. 209. And 
see 8. 61, 4 Beav. 475 ; 5 Jur. 31. 

Eight of Cestui que Trust on Eefusal of 
Trustee to Fay Trust Money.] — A trustee who, 
on untenable grounds, withholds trust money 
from his cestui que trust may commit what in 
equity may be considei'cd a fraud, without being 
chargeable with personal fraiul. Thompson v. 
Eastwood, 2 App. Cas. 215 — H. L. (Ir.) 

A legacy was given on an express trust in 
1807 ; it was not"’ paid to the original legatee. 
He became insolvent, released the legacy, ami 
died. His only child came of age in 1849, 
Litigation on mattei'S connected with the legacy, 
but not upon a direct claim to it, was going on 
in 1865. A. took an assignment of the legacy, 
and also became the administrator of the 
original legatee’s estate, and the assignee under 
bis'insolvency : in 1872 he filed a bill to enforce 
payment of the legacy with interest. He was 
held entitled to the assistance of a court c*f 
equity in respect of it. Ih. 

Wife’s Fund to her Husband. ] — A trustee 

is always justified in refusing to jjay over a 
wife’s fund to the husband, even at her rtM'iiiost,, 
and insisting on affording her an opportunity 
of asserting her equity to a settlement, Souvi's 
Tmsts, In 're, 3 H. ^ iff. 34 ; 4 N, B. 53: lit 
L. T. 334 ; 12 W. B. 738. 

Eefusal on ground of Wife’s Adultery.] 

— By a marriage settlemeiit, the income of uind.-, 
part of which 'had previously been tlm property 
of the husband, was settled on the wife for her 
separate use. She was also enutied to the 
separate use under the same settlement of a,n 
annuity covenanted by the husband's father 
to be paid to her during his life. After having 
been married some years, the wife had eloped 
and was living in adultery. Xo proceedings hail 
been taken in the divorce court. The trustees yff 
the settlement having refused to pay to the wife 
since her elopement the income accruing to }mr 
from that pan of the fund which was formerly 
her husband’s, ami the proceeds of the aniHiity, 
upon a bill by the wife to enforce the trusts of 
the settlemeiit Ordered, that the trusts be 
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performed, with costs to be paid by the husband 
and the trustees. Goldsmiil v. Ileatlicote^ 10 
L. T. 811. 

The court of chancery does not undertake to 
^'indicate the laws of morality, nor can the court 
interfere with the laws of property, and the 
adultery of the wife (in the absence of any 
clause of forfeiture in the settlement) furnishes 
no ground why the coart should not compel 
trustees to fulfil the trusts of the settlement, Jif. 

— — Eefusal on Ground of Bonbt of Identity.] 
—A testator left all his property to trustees on 
trust for his wife for life, and all the residue to 
A. H., daughter of his brother W., absolutely. 
The testator’s brother W. had three daughters, 
E., M., and M. A., the plaintiff, who had long 
prior to the will been Mrs. S., and on the ground 
of the doubt of identity the trustees refused to 
pay over the residue : — Held, that the refusal 
was not warranted by the circumstances ; that 
the plaintiff’s second name being A., and she 
being a daughter of the testator’s brother W., 
was sufficient. Southwell v. Ma'rti% 21 L. T. 1 35. 

Eefusal to Transfer without Indemnity.] 

— The relation of father and daughter does not 
of itself render the validity of an arrangement 
between persons thus related, respecting a 
reversionary interest of the daughter, so doubt- 
ful as to justify a trustee in refusing to transfer 
•a fund, in pursuance of the arrangement, with- 
out the indemnity of the court. A trustee so 
refusing, and who did not show that he had 
endeavoured to ascertain the real nature of the 
transaction, was decreed to pay costs. Firmm 
V. Pidham, 2Dea.k Sm, 99 ; 12 Jur. 410. 

Settlement of Eeversion.] — Where a 

I'und is vested by a settlement in trustees for A. 
for life and over, and the reversion has been 
subsequently settled, the person entitled to the 
life interest and the trustees of the subsequent 
settlement are entitled to call for a transfer of 
the trust fund, and can give the original trustees 
an effectual discharge, although the settlement 
does not provide for a transfer or payment by 
anticipation. Ansim v. Potter^ 13 Ch. D. 141 ; 
41 L. T. 582. 

Transfer to Trustees for Appointees 

under a Power,] — A married woman having a 
general power of appointment by will over a 
fund vested in trustees, appointed the fund in 
favour of specific persons, and nominated execu- 
tors of her will : — Held, that the administration 
the fund was vested in the executors, and not 
in. the original trustees. PMllmcli s Settlement^ 
In re, 34‘~L. J., Oh. 3(38 ; 11 Jur. (n.s.) 558 ; 12 
L, T. 261 ; 13 W. R. 570'. 

When a person having a special power of 
appointment over a fund of personalty appoints 
trustees for the objects of the power, the court, 
though recognising the validity of such an 
appointment, will not, as a matter of right, 
transfer the fund to the trustees appointed by 
the donee of the power. Push v. Aldmn, L. R. 
19 Eq. 16. 

3. DbALIHGS BETWBEH TKITSTEE A27I> 
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txeneral Eules.] — trustee is bound not to do 
anything which can place him in a position in- 
consistent with the interests of the trust, or 
wliich can have a tendency to interfere with his 
duty in discharging it. Neither the trustee nor 


his representative can he allowed to retain an 
advantage acquired in violation of this rule, 
HamiUtm YAVright,^ 01. & F. 111. 

A person who has accepted property as a 
trustee and held it as such is not at liberty to 
dispute the title of his cestui que trust, though 
that title may be doubtful. Neliqan v. lloehe, 
7 Ir. Eq. B. 332. 

If a trustee has a power or a trust to sell pro- 
perty, he must bona fide have some one to deal 
with in the sale of it. Lewis v. IBllman, % 

H. L. Cas. 607. 

If an attorney’ or an agent can show he is en- 
titled to purchase property, notwithstanding his 
character of attorney or agent, yet if, instead of 
openly purchasing it, lie purchases it in the name 
of a tiiird person, as his trustee or agent, without 
disclosing the fact, such purchase is void. Ih, 

The circumstance that two parties stand to 
each other in the relation of trustee and cestui 
que trust does not affect any dealings between 
them unconnected with the subject of the trust. 
Thus the rule, that a purchaser cannot purchase 
from his cestui que trust, does not extend to a 
purchase by a mortgagee from his mortgagor. 
Knight v. Marjorilmidis, 2 Mac. k G. 10 ; 2 
Hall k Tw. 308. Affirming 11 Bear. 322 ; 13 
Jur. 136. 

Solicitor’s Tien on Trust Deed.] — Where a 
trustee, at the request of the tenant for life, 
lends the trust deed to the solicitor of^ such 
tenant for life, he not being the trustee's solicitor, 
such loan gives no lien to the solicitor for his 
costs due from his client. 2iaghem, In re, 7 
W. R. 351. 

Dealing with Agent of Trustee. ]—A legatee, 
by dealing with the agent of a trustee, under the 
impression that such agent is the only person 
accountable to her, does not exonerate the trustee 
from his liability. Adams v. Clifton, 1 Buss. 297. 

Sale — Setting aside — Inadequate Price — Con- 
cealment of Value. ]^ — Part of the estate of 
a testator consisted of two-thirds shares of 
the money to arise from the sale of certain 
messuages and hereditaments in Sydney, 
which during the life of the testator had, by 
deed in 1846, been vested in trustees there 
upon trust for sale, with power to suspend the 
sale and to manage and to lease the property. 
The testator, at the time of his death in 1868, 
was supposed by the trustees of his will in Eng- 
land, and the beneficiaries, to be seised in fee 
simple of the twm-thirds sha,res. As the property 
was expected to increase in value, ail the bene- 
ficiaries agreed that the sale should be post- 
poned, and under the mistaken impression as to 
the nature of the testator’s interest they, by deed, 
in 1869, requested the trustees of the will to 
postpone the sale. In 1870 the sum of 10,000^. 
was offered for the entire property, but was re- 
fused. In 1875 one of the beneficiaries sold bis 
one-fifth share of the testator’s two-thirds for 

I, 0007. In March, 1880, A., another of the bene- 
ficiaries, being ill, and in pecuniary difficulties, 
sold his one-fifth share to S., one of the trustees 
of the will, for 9007. Shortly afterwards, both 
A. and S. died. In September, 1881, the entire 
property was sold for 30,0007., and conse([ueiitIy 
A.’s share therein proved to be worth over 4,000/, 
eighteen months after the sale of it to S. for 
9007. In an action by A.’s wife against L., the 
executor of S., to set aside the sale of A,’s share 
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There is no rule that a trustee 

tliat”Arwi’’'no‘t be the purchaser ; but hou-over 
IS at the time of action, it must be subieot lo r 

■ ' 'iue trust, if lie couies j 
time, tt) have a resale : unless tin 
yent tbar, purchases underran a| 
court. Cainphell w Walker, o Yes. 

To set aside a purchase by £ 
trust property, it is not necessary 
has made an ailvaiitage. t/aturs, 


to B., she did not aver that A. had been guilty-', 
of fraud in the transaction, or 1 
fully aware of what he was doinu 

the 'sale ; but she pra^’^ed for relief on the ground cestui q’ 
that S. stood in the position of trustee to A., 
who at the time of the sale was in very embar- 
rassed circumstances, as S. knew ; that the price 
was considerably below the real value of the 
share, as S. also knew; and that A. had no 

■ lent advice in the transaction -Held, ^ ^ 

the Durchaser and vendor stood in the ; / It. it. n-F 

of thsteeand cestui quc trust, although The bj ■^Samst ?n ieabU- I 

ee was not the donee of a power of sale, the trust property is mo^t ao iiuiiie ic 

,ee was _ i assignees in bankruptcy and their agents. A 

being in embar- Form of a decree against a trustee- puiclia.&iii| 
lowiedcre of the the trust estate at an ailegea under- valim. ana 
r the trustee for making permanent ^tcyiroyemeiits t 
iquate, the relief WlUuinmm v. Seaber, h \ . A b. 1 1 / . ^ ^ 

\owrwU V. La)ii- The employment ot counsel as conhdtatm 

adviser disables him from purCtiasiiigiOr lus ov n 
the costs of the beiieht cliarges on his client s 

lint entitfed to deduct them his permission; and althuugu_the Cdonniientiai^ 
not entitled to aeauct in ceases, the disability continues as 

long as the reasons on which it is foiindeil coii” 
Hrrffjr Y. 8 Cl. & F.':657.^ 

•chase from 
>es not extend to a purchase; 
by a mortgagee from his mortgagor. 

- v- Jf/jorllMaks, 2 Mac, & Gr. 10 ; 2 Hall & Iw. 305. 

ilates thereto, though in point of fact he 

Such a purchaser is Mortgage from Cestui que Trust— Fnority 

Prior lucumbrauce.]— A trustee, who takes, 

ithout notice of a prior c-niitable iucumbrauce, 
a mortgage from Ills cestui que trust iq'ton the 
property in which he holds the legal estate, is 
entitled' to the advantage gi^eu^by tluit legal 
estate, and bv virtue thereof obtains priority ior 
hismortgage over the prior incumbrance. Bictum 
of Jamcs,Ah-0., in v. Loretjnu'e (L. E. HI 

Eq. 80) approved and followed. Xewnmn 
Newman^ 51 L. J., Ch. 598 ; ' 28 Cli. D. ; 52 
L.T.42:2;' 33',W.'E.v505. • ■ 


trustee, and the price given b; 
the property being greatly inadi 
asked for must be granted. P 
hert, 52 L.T. 616. 

Held, also, that L. must pay 

action, and was 

from the share sold to S. Ih, 

Purchase by Executor who has not tinue to operate. C 

Proved.]— A sale is not to be avoided merely qqm rule that a trustee cannot pur. 
because, when entered upon, the purchaser has his cestui que trust, do* 
the power to become trustee of the property v.. 
purchased, as for instance by proving the will 
which reU.-. d /’ ’ * ■ 

never does become such. 

under no disability, and in order to avoid such i 
sale it must he shown that he in fact used his j 
power in such a way as to render it inequitable 
that the sale should be upheld. Clarl v. Clark, 

53 L. J., P. 0. 99 ; 9 App. Gas. 733— P. 0. 

Sale to Stranger— Eepurchase by Trus- 
tee 1— The fact that a trustee has sold trust 
property in the hope of being able to repurchase 
it for himself at a future time is not of itself a 
sufficient ground for setting aside the sale, where 
the price was not inadequate or the sale im- 
proper in other respects. In a case of suspicion 
of improper dealings with trust property, when 
the parties suspected and who might have been 
able to give a satisfactory explanation, are all 
dead, if a reasonable explanation of the evi- 
dence, consistent with the honesty of the 

suspected transaction, can be found, the court expense, full information as to ti 
will adopt it rather ^ than draw inferences 

from the evidence which are unfavourable to ^ payable, or. if there has bi 

the good faith of those who are no longer able securities, of tlio whole 

to explain their acts and written words. Jhat exists although less than a year ma>- 

a transaction was legal and honest is a presump- elapsed since the testator’s tlearh. JMrtaalL 

tion of law which is strengthened by kpse v. G^diUnh i!4 L. .1.. Cii. :MI ; 

of time. Postletliwmte, In rp PostUMmite p ..j j 33- . -3 , 4;^ 

Miohnan, 60 L. T. olT ; 37 W. K 200 , 53 d. r. t 
357—0. A. ^ 

Purchasing from. Cestui que Trust.] — Where Distringas — Charging Order, j— A per.'oncuu- 
a trustee purchases of his cestui que trust, the tingentiy entitled, after the death of a tcomd 
onus of proving the fairness of the transaction is for life, to a share of a tiu^t fund, altliough 
not shiftW by the fact that the vendor is a co- assured by the trustees tliat the lund. is mvi^tcvl 
trustee Pld\^ mate, 1% re, Gray v. Warner, in consols standing in their names, and free from 
42 'l J„ Ch. 556 : L. B. 16 Eq. 577 ; 28 L. T. any claims, is nevertheless ent it ed to an autho- 
835 • 21 W. B. 80a " trustees enabling inm to ascertain 

Trustees of the marriage settlement of H.’s for himself at the Bank of England if there l>e 
wife, purchased at Iris instigation real estate of any charging order or distriiigns against the coin 
which he was sole trustee for sale. He was em- sols, niktt, M re. Zee \\ H hi 1.. J .. Uu 
ployed as solicitor in the purchase, and advanced 38; [1892] 1 Ch. 8b ; bo L. T. 781 ; 40 1C 
some of the purchase money. H.’s cestuis que 204. 

trwt disputed the sale Held, that^ the sale 5 ^ Pboductxoh of Titm- Deeds, 

was not Impeachable, Mlehley v. Mi&hley, 45 m 

Gh m'-’' 2 Ck D, ISO ; 84 L. T. 441 ; 24 To Cesta que Trast]— Pnmft facie, awl la 

W £ ' Ithe absence of any special olrcumstences, » 
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ce.sriii mie trust, even tbou.di he be only in- 
terested ill the proGoedri of the sale of land, is 
ei'ititled to the production and inspection of all 
title-deeds aod other documents relating to the 
trust estate which are in the possession of the 
trustees. One cestui que trust can enforce this 
riuiit again, the trnstees, without bringing 
before tiic court the other persons beneficially 
interested in the ])roperty when they have no 
lilLdier riuiit tliaii himself. Coialn, Tn re, Coiom 
Y.''Orarett 5G L. J., Ch. 78 ; 33 Gii. D. 179 ; 34 
W.:a.735.' 

Inspection.] — A cestui que trust is entitled to 
inspection of the deed creating the trust, not- 
withstanding tiiat the trustee alleges that 
exercise of a power contained in the deed the 
cestui qiic trust’s interest under it has ceased. 
Bttqdeti v. Ttflee or jS'ez/t/q 21 Beav, 545 ; 26 L. J., 
CJn 425 : 3 Jur. (N.S.) 783 ; 5 W, E, 128. 

Opinion of Oounsel.]-~A trustee is not hound 
to produce to his cestui que trust cases laid 
before counsel with a view of resisting a claim by 
such cestui que trust, although the trustee is not 
personally interested. Thomas v. Secretary of 
State for India, 18 W. E. 312. 

6. Option as to Interest or Profits. 

Trust Funds Employed in Trade.] — Where a 
trustee has an infant’s money to lay out for his 
benefit, and employs it in his trade, the court 
will give an option for the benefit of the infant 
either to have interest or the profits of the trade. 
Anon., 2 Ves. 630. S. P., Bate v. Seales, 12 Yes. 
402, 

If a trustee mixes trust fund with his private 
moneys and employs both in a trade, an 
adventure of his own, the cestui que trust ma}^ 
if he prefers it, insist upon having a pro- 
portionate share of the profits, instead of interest 
<ui the amount of the trust funds so employed. 
BoaJier v. Srntes, 2 Myl. & K. 635 ; 3 L. J,, Ch. 
200. And see Vyse v. Foster, 44 L. J., Oh. 37 ; 
L. E, 7 H. L. 318 ; 31 L. T. 177 ; 23 W. E. 355. 

Where trust property is employed in trade 
\Yithont authority, the cestuis que trust must 
elect to take either the profits for the whole, 
period, or interest for the whole period. Circum- 
stances may arise to entitle them to take profits 
for one and interest for another part of the i 
period ; but a notice of dissolution of partner- ! 
ship, published for a particular purpose, and not i 
accompanied by a settlement of accounts or ' 
transfer of the property, is not sufficient. Heath- ' 
cote v. Mill me, 1 J. & W. 122. 

Difficulties of enforcing a cestui que trust’s 
right (however clear) to participate in profits of 
tinde carried on in part wdth trust fund. See 
Weddorlnmi v. Wedderhurn, 2 Myl. &; Cr. 41 ; 8 
L, J., Ch. 177 ; 3 Jur. 596. Affirming 2 Keen, 722. ; 

See also, ante, 0. 11. b. 

7. Lien. 

Lien of Cestuis que Trust inter se,] — Where i 
one cestui que trust procures the trust money to i 
be laid out improperly, and part of it is conse- j 
quently lost, the other cestuis que trust are en- 
titled, as against him, in a suit properly consti- 
tuted for that purpose, to have their shares of the 
trust money m,ade good out of his shai-e of that 
which is ultimately recovered. But if the bill 
prays relief against the trustees only, the liability 
of the share of that cestui que trust cannot be . 


enforced against liim. Bhllllpson v. Gafth'. 2 
Hall & Tw. 459. Affirming 7 Hare. 510 : 13 Jinv 
318. 

Under a "will, a trustee held an aggregate fniid 
in trust, as to one-third each for A., B.. and C. 
respectively for life, with remainder to their re- 
spective children. He, without any autln'jrity 
under the Avili, transferred one-third of the tund 
to the trustees of the respective settlements of A.. 
B., and 0. The share of B. having been dissi- 
pated by her trustees : — Held, that B.’s children 
were entitled to participate in xi.’s third, which 
was still remaining in her trustees’ hands. 

[ Brotoiie v. Butter, 24 Beav. 159. 

Lien of Cestuis que Trust on Beneficial Interest 
of Trustees.] — A plaintiffi sued his trustee, to 
make him responsible for a trust fund wljich 
had been wrongfully paid to the plaintiffs father. 
The plaintiff had, as one of the next of kin of his 
father, received two-thirds of his estate : — Held,, 
that the father’s assets in the hands of the plain- 
tiff were primarily liable to make good twm-thirds 
of the trust fund in exoneration of the trustee, 
Orrett v. Corser, 21 Beav. 52 ; 1 Jur. (N.S.) SS2 ; 
3 \Y. E. 604. 

Fund in Court.] — The personal interests 

of a trustee in a trust fund in court will be made 
applicable to the discharge of all claims against 
him as trustee. Irhy v. Irhy, 25 Beav. G.33 ; 4 
Jur. (N.S.) 989 ; 6 W*. E. 853. 

xl. was entitled to a share of funds held upon 
the trusts of his father’s marriage settlement, and 
for which his father’s estate was liable. He 
was one of his fathers executors. In a suit to 
administer the trusts of the settlement and his 
fathers estate, a large balance was found due 
from A. as executor : — Held, that the trustees of 
the settlement were entitled to retain such 
baiance out of A.’s share, and that purchasers 
from A., pending the suit, iwitli notice of the 
proceedings, were bound by the same equity. IF 

Executrix and Tenant for Life.] — An 

executrix and tenant for life unnecessarily and 
improperly sold out a sum of stock. xl common 
decree for an account was made against Iier re- 
presentatives Held, that her estate was liable 
to replace the stock and dividends, and that re- 
lief might be had on further directions, though 
the particular matter was not charged by the 
bill. Barenport v. Stafford, 14 Beav. 319. 

Trustee and Cestui que Trust of Yolun- 

tary Deed,] — A, trustee of a voluntary deed,, 
under which he is also a cestui quo trust, having 
concurred in allowing the settlor to dis])Ose of 
parts of the trust property : — Held, that he was 
not entitled to have relief granted on a bill tiled 
by one of the cestuis que trust extended for his 
benefit. Parnell v, Ilhiyston, 3 Bin. k. Q . 337 ; 4 
W. E. 794. 

Cestui que Trust enforcing Eemedy 

against Defaulting Trustee.] — Cestuis quo trust 
do not, by enforcing their remedy against a de- 
faultbig trustee personally, lose their lien on the 
security on which the trust money has boon in- 
vested. Ftmwls V. Framis, 5 Be G. M. & G. 108. 

• — — Interest under Will acquired by Trustee- 
Assignee from .Trustee-— Beneficial Derivative In- 
terest.] — ^The rule that adebiiilting rruHiec cannot 
claim, as against his cestui cjiiie trust, any Ixmelicia I 
interest In the trust estate until he lias iniule gurtd 
his default, and that his assignee is in no better 
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be foimcl, and loss happms, ii must fall in 
average on all those entitled to it. ChamhevH v, 
Clicmher^^ Fiteg. 127. 

The interest which a party takes under a set- 
tlement. is lifibie to make good any breach of 
trust or'other liability which he may have in- 
curred under it, and that though tlie settlement 
is eifccted by distinct deeds. TT ooihjatt v. (ir( .v/cy, 
S Sim. 180. 

A plnintilf sued his trustee, to make him 
responsible for a trust fund which h;ul Ixeen. 
wrongfully paid to the plaintiff's father. ^ The 
plaintiff had, as one of the next-of-km of his 
father, received two-thirds of his estate HeiJ. 
that the father's assets in the hands of the plain- 
tiff were primarily liable to make good two- 
thirds of the trust fund, in exoneration ^if tlie 
trustee. Ovrett Comn\/l\ Ileav. 7)2: 1 Jar. 
Cx.S.) 8S2 ; 3 W. B. <>04. 


position, even wdiere the default has been com- 
mitted after the assignment, applies not only to 
shares taken by the trustee under the instrument 
creating the trust, but also to derivative interests 
acquired by him in the trust estate. Doering v. 

Doermg, 58 L. J., Ch. 553 ; 42 Ch. D. 203 ; 37 
W. B. 796. 

Mrs. B., an executor and trustee entitled under 
a will to a life interest in a trust fund, took assign- 
ments from two of the V^eneficiaries of their 
reversionary shares in the fund, and mortgaged 
.the two shares so acquired to F. Mrs, D. was 
afterwards found a defaulter, and died insolvent : 

—Held, that F. took subject to all the equities 
against his mortgagor, and that the beneficiaries 
under the will "were entitled to have the default 
of Mrs. D. made good out of the shares in the 
«^tate w'hich had been acquired by her in priority 
to the claims of her mortgagee. Ik 

Bankruptcy of Trustee.] — A testator de- 
vises freehold property to trustees, of whom the 
bankrupt is one, upon trust to sell and divide the 
proceeds equally amongst his brothers and sisters, 
including the bankrupt and his co-trustee. The ^ 
oestuis que trust, in consideration of a specific j 

sum stated in the deed to be paid to each of 

them, hut which was in fact not paid, convey the Trihsis. In re, llntton v. Andemui^ 5S L. J.. Ch. 
.estate to the bankrupt, who a few days after- 823 ; 42 Ch. L). 559 : 01 L. T. 458. 
wards gives each of the cestuis que trust two 

promissory notes for the payment of the monej^ Liability of Tenant for Life — Satisfaction.] — - 
bj'- instalments, but the notes are never paid: — gy ^ marriage settlement of 1832, real and per- 
Held, that the cestuis que trust had a lien on the sonal estate of H., the intended wife, was oon- 
-estate in the hands of the bankrupt’s assignees, veyed to trustees in trust for R., the intended 
for the money still remaining unpaid. Zafeg, husband, for life, and after the death of the sur- 
1 Deac. 557 ; 2 Mont, & Ayr, G09 ; 5 yivor of B. and H., in trust for the children of 
L. J., Bk. 27. the marriage, as B. and H. or the survivor should 

Bankrupt Trustee entitled to Equitable appoint, and in default of appointment for the 

Interest.]— A testator devised real estate to his children equally. The trustees allowed B. to 
nine children, nominatim as tenants in common, obtain possession of the trust fund, which he 
giving a power to three of them to sell the whole mixed with moneys of his own, and in 1S61 one 
to avoid the difficulties of partition. W., one of of the trustees commenced a suit to compel him to 
the three, conducted certain sales under the replace the fund. By arrangement of the trustees 
power, retained more than his share of the with R., he and H., by deed of the 25th Heptem.- 
purchase moneys, and went into liquidation, ber, 1861, irrevocably appointed the fund eqiiaUy 
Further sales w^ere effected, and out of the pro- among the children, four of whom were of age, 
.ceeds a further sum was paid to W.’s trustees in and one (the plaintiff) a minor. On tlie follow- 
liquidation in respect of, and in excess of, his ing day the four adult children, and two yeitrs 
share Held, that ail purchase moneys received afterwards the plaintiff, when of nge, executctl a 
ihj the trustees were impressed with a trust under deed releasing the trustees fj’om the trusts of the 
the will, and that W.’s equitable interest therein settlement. The children executotl the release 
was liable to recoup the other beneficiaries, by the direction of their father, uuthout any 
Drown, In re, Dixon Y. Drow?i, 55 L.J., Ch, 556; professional advice or assistance, ami in ignor- 
S2 Oh. B. 597 * 54 L. T. 789. contents or effect, and of their rights 

’ ’ . ^ under the settlement. R. from time to time [fa id 

Bankrupt Trustee^fi Reversionary Interest.] sums of money for the plaintiff; he purchased 

— ^A bankrupt’s reversionary interest under the fQj. the plaintiff a commission in rhe army, paid 
trusts of a will ordered to he sold, and the pro- for his outfit, &c., made him an atiequate yearly 
oeeds applied in making good moneys which had allowance, and paid a large sura fiir l.U'^ promo- 
*oome to his hands as trustee under the same tjon. No one of the suras so advanced was equal 
trusts, and had been misapplied. Hardman^ Mr amount to the plaintiff’s share of ilm trust 
parte^ Molymtios^ In re, 3 Mont. B. & B, 559. fund, nor was there any evitlcnco that- it was 
A trustee and executor, who took a life interest stated at the time of the advances, or undcrst<ti;»d 
iin his testator’s residuary real and personal estate, between the plaintiff and E., that thev were 
misappropriated and wasted portions of the estates j^ade out of the trust fund in R.’s hands:— Held, 
^6pecifica^y devised and bequeathed, and subse- that the release should be set aside; 2nd, 
quently became bankrupt : — Held, that his estate ^ihat B.’s position was that of a debtor to his five 
in the residuary realty being legal could not heap- children for their respective siiares of rhe trust 
plied In making good his breaches of trust. Moaj fund; 3rd, that the sums advanced being re- 
DucMey, 3 Ch, D, 508 ; 25 W, R. 170. speetzvely less In amount than the plaintiff’s 

A Ttai:%tttvv ov FFqTtTT OTTV TniTqT wAu shaTc was not a satisfaction of It, pro hmto, aiid 
.8. LlABXLi^ or OKSTni iBxrsT fob credit for them. 

LOSS OF TBOST FOTD. 5, 


883 . TEUST AND TEUSTEE— T/ie CeBtui que Trust 834 


once borne a (!har< 4 ’e in favour of legatees or cre- 
ditors, is discharged, tbongb the fund has been 
misapplied b;/ the trustees.' Onwrod v. Hard- 
man., 5 Ves. 736. Sne 6 Ih li. 16 n. 

A loss happening by the default of a trustee 
appointed by a testator falls on the legatees, and 
the estate is discluarged from it. Jltitchbuon v. 
Mamiroimv, 2 ball & B. 54, 

Wiiei'e lauds are devised to trustees to raise 
money for several purposes, and they raise the 
money out of the pi-otits, the land is thereby dis- 
charged, and the persons concerned must resort 
to the trustees. Ju,rA)ti v. Brain, Pre. Ch. 14-3. 

Trustee appointed for raising and paying a 
poi'tion of 50t)Z, to A. Trustee enters ami gives 
judgment to A. for paying the 501)/. to A. when 
raised ; the trustee raises the 500/. and more, and 
becomes insolvent : whether the land is dis- 
charged. I/arriraa v. CWf/n, 2 Varn. 85. 

Land settled intrust to pay debts is discharged 
as soon as the money is raised, though misappiietl 
by the trustees. Anon., 1 rfalk. 153. 

If lands are appointed to pay debts, the heir is 
entitled to them when tlie debts are paid : and 
if to be sold, he is entitled to the surplus ; but if 
there be any abuse, his remedy is against the 
trustee, and not against the purchaser. Cal- 
popper V. Anton, 2 Ch. Ca. 115. 8ed qiimre, if a 
purchaser with notice might not be affected. I b. 

\¥here a trustee was dii'ccted to apply the 
rents of a leasehold estate in paying the lines on 
renewal, and he misapplierl the rents which 
ought to have been so employed : — Held, that 
the loss must fall on the tenant for life, and not 
upon the trust estate geiierallv, Solleaj v. Wood, 
26 Beav.482; 30 L. J., Oh. 813 ; 7 jur. (N.S.) 
1225. 

Where trust funds have been lost by a breach 
(A trust, moiie 3 's recovered from the estate of a 
trustee who has made default for both principal 
trust funds and the incoiiie thereof, are applic- 
able in the first instance in reduction of the 
principal debt. Grnhoioshrn Settlement, In re, 
37 L. J., Ch. 626 : L. E. 6 Eq. 12. 

Sale — Collusion Between Creditors and 
Tenants for Life.] — 8ale deciai*cd to be made 
subject to tlie trusts of the testators will, where, 
under a decree that his real estate (which was 
devised in strict settlement, subject to debts) 
should be sold, tlie sale had been effected by 
collusion between the creditors and tenants for 
life. Manaton v. Moleuoortk, 1 Eden, 18. 

9. Eeaiedies foe Breach of Trust, 
a. In Greneral. 

Eemedy hy Way of Injunction.] — When any 
act involving a breach of trust is intemled to be 
done, though not in its eonse luences irremediable, 
the court will prevent it bv iujunctioii. *4//.- 
trcn. V. Arjnnall or Liverpool Corporation, 2 Myh 
& Gr. 613 ; 7 L. J., Gh. 51 ; 1 Jar, 812. 

Injunction to restrain an action at law to 
recover money lent in breach of trust refused. 
Lamlert v. Lanihert, 5 Ir. Eq. E. 339. And see 
Snare v. Baker, 18 Jur. 203. 

Qiijcre, whether a cestui que trust can have 
an injunction to restrain his trustees from assent- 
ing to a bill in parliament. Parker v. Ounn 
Miver Navigation C\k, 1 De CL & Sm. 192 ; 11 Jur* 
634 ., 

Criminal Proceedings for Breach of Trust.] — 

The, court sanctioned criminal proceedings under 

’ TOL, XIV. 


s. 13 of the 20 & 21 Viet, c, 54 (sirnihar to the 
24 He 25 Viet. c. 96, s. 80), upon an affidavit that 
a trustee hatl paid 1,409/. into his own bankers, 
had drawn out the whole with the exception of 
28/., and had paid a private debt of 150/. oat of 
the trust fund. Wadharn- v. lllr/g, 1 JDr. He Sm. 
216, 

Writ de Contumace Capiendo.] — The ecclesi- 
astical court had no jurisdiction over trusts, and 
therefore, where a party, sued as a trustee, was 
arrested on a writ de contumace capiendo, the 
court of king’s bench discharged him out of cus- 
tody. Jenltinr, Er> parte, 1 B. He G. 655. 

Decree for Execution of Trusts.] — Under 15 
&16 Viet, c. 86, s. 42, a cestui que trust is not 
entitled as of right to a decree for execution of 
the trusts unless the case is in its particular cir- 
cumstances a proper one for making such a 
decree. MAViule v. Brodhnrst, 24 W. E. 232. 

Decree for Bepayment of Money Wrongfully 
Lent,] — Where trustees lent the trust moneys to 
one of the cestuis que trust upon a contract 
which constituted a breach of trust, the court, 
in a suit by the trustees against all the cestuis 
que trust, refused, as against the cestuis que 
trust who had obtained the loan, to make a 
decree for the repayment of the money, contrary 
to the terms of the contract. Phil Upson v. 
(ratty, 2 Hall & T\v. 459. Affirming 7 Haro, 
516 ; 13 Jur. 318. 

On a bill tiled, by an incumbrancer of the 
interest of a decease<l tenant for life in a fund, 
against a part}” sought to be made' accountable 
in respect of a breach of trust aiiectiiig the 
whole fund, to which suit the cestuis rpie trust in 
remainder were also made parties,, a decree 
directing the restitution of the whole fund was 
varied, on appeal, by limiting the relief to the 
restitution of so much mdy of the interest of the 
fund as harl accrued in the lifetime of tiie tenant 
for life, llaekka/n v. Siddall, I Mac. He Cr. 607 ; 

2 Hall & Tvv. 44. Varying, on this point, 16 
Sirn. 297 ; 12 Jur. 640. 

Bankruptcy Aot—Bepayment of Money by 
Trustee on Eve of Bankruptcy.] — An actual sale 
of goods for money, the vendor intending to use 
the purchase-money in making a voluntary pay- 
ment, and tlie purchaser, knowing of that inten- 
tion, is not a fraudulent transfer within s. 6, 
sub-s. 2, of the Bankruptcy Act, 1866. If a 
debtor on the eve of bankruptc^^ voluntarily 
makes good trust money which he lias 
misapplied, the payment cannot be set aside 
as a fraudulent preference of the trust estate. 
Stubbins, Eae parte, WUhinmn, In re. 50 L. J., 
Gh. 547 ; 17 Ch. D. 58 ; 44 L. T. 877 29 W. E. 
653. 

Within three months before the filing of a 
liquidation petition the debtor, who was one of 
the executom of a will, sold some goods to his 
co-executor with the intention of applying the 
purchase money in repaying to the testator's 
estate money which he had iia|)roperiy abst,racted 
from ‘'it. This intention was known to the 
co-executor, and the purchase money was, with 
his knowledge, Immediately after its payment by 
him, paid by the vendor into a bank to the c.redit 
of the executors : — Held, that the transaction 
was not cither a fraudulent preference within 
s. 02 of the Bankruptcy Act, 1869, ora fraudulent 
transfer of property within s. 6, sub-s, 2, and 
that 'neither the co-executor nor the testator^s 
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Application, how made. bit'. Umi -an 
order for im attaebmcnt aj*-aiiisT u delVutlnnr 
who is said to be witbiit tlmt exeoiili«»ii tai.uitr. 
not to be made ex parte. J k 

For Non-Transfer of funds, ]~Wlie!i a trustee 
is ordered tt) transfer a final of etmsols athuittod 
to be due from him and subsequent iy flefault is 
raaile. a writ of attachment will issue. /%&// v. 
Turner, 28 L. 1\ 20ti ; 21 W. 11. 47 L 

for Non-Execution of Eease.]— When a iicwosi 
has been directed to execute a lease, but refuses 
to do so, the court can mily enforce such execu- 
tion by attachment, tlte Trustee Act, IsriO, 
having omitted to provide for such a case. 
(rruee v. JS/z'tpttrn, 25 W. It. oOtb Btil see 
V. Male, U l), T. 226, See (ihe Jiitlicafcure let, 
3881(47 k 48 Viet, c, 63), s. M, Ord, XLII, r. 7* 
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estate could be compelled to refund the money. 
Ik 

Attachment.] — See Debtors Act. 

Proof in Bankruptcy,] — See Bankruptcy. 

Bight to Proceed against one Trustee.] — Right 
of a cestui que trust to proceed separately againsd 
one trustee implicated in a joint breach ot trust. 
Walher v. SyMondti, 3 Svvaust. 75 ; 19 R. R. lao. 

Different Sets of Trustees.]— A bill by a 

widow and children (who were infants), agmnst 
A. B. C.. an<l D., to have the trusts of two deeds 
aiid of a will, under wdiicli they vverc interested, 
carried into execution, is not multifarious, though 
A. and B. were tlie trustees of one ot the deeds, 

C. and D. of the other, and A. B. and C. ot the 
will. CmnjMl v. Machay, 7 Sim. o()4 ; 1 Myi. 

Two^eiasscsof trustees had committed a breach 
of trust Held, that the cestuis que trust might 
proceed against the one class, without making 
the other' class parties. 3T6fachen v. I)eio, !;> 
Beav. 84. 

Estate of Trustee Secoadarily Liable ]— 

Where the estate of a trustee is secondarily liable, 
in consequence of a breach of trust by a co-trus- 
tee, the cestui quo trust is bound to pursue ins 
demand against the former estate witii due dm - 
gence. Seiulunn v. Aewlfam, 1 L. J. (o.s.) Oh. 

Bight to Intervene on Garnishee Summons.] 

A garnishee summons having been issued to at- , 
tach certain moneys due to tbe judgment debtor j 
on a iiulgment. the judgment creditor received j 
notice from a third persmi that she claimed the 
said moneys as trust moneys recovered for her 1 
beiieiit by the judgment <lebtur as her ti-ustee. j 
On the hearing of the summons no suggestion , 
was made bv the garnishee under Or<l, AL V . r. b, 
that the moneys sought to be attached belonged 
to some third ])erson, and the master refused to 
hear a solicitor on behalf of the claimant, on the 
ground that no such suggestion, as aforesaid hav- 
ing'- been made ho had no power under Ord. XLN . 
rr.^6, 7. to bear him, and made the order absolute i 
Held, that where in garnishee proceedings cir- 
cumstances are brought to the knowledge of the 
master which afford reasonable ground foi sup- 
posing that tlie money sought to be attached is 
trust money, the master should exercise an 
equitable jurisdiction, and withhold the order 
absolute, and order the money to be paid into 
court to 'abide the event of the inquiry. Imerh^ 
V. jDeatk 51 L. J., Q. B. 35 ; 8 Q. B. D. 319 ; 46 | 
L. T. 246 ; 30 W. E, 76— C. A. j 

Sufficiency of Interest to Maintain Adminis- 
tration.]— A member of a class, designated as 
the objects entitled to a trust fund in the event 
of the "happening of one or more contingencies, 
has a sufficient interest to maintain an action 
for the protection of the fund if at the time ot 
action brought the maximum number of the 
class is ascertained, although It be, still uncertain 
whether he will ultimately form one of the 
members of that cla.ss. JPeacoeli y. CoUhf/, 
54 L. J., Ch. 743 ; 53 L. T. 620 ; 33 W. E. 528— 
0. A. 

b. Attachment. 

For Non-Payment of Money— Debtors Act, 
1869.]— A trustee who has received trust money 
is iicemed to have it in his possession until he 


discharges himself of his trust, and he maj bo 
attached, as being wilhiu the third exceiitimi 
to s. 4 of the Debtors Act, 3h()9, tor iiiakiiig 
default in payment of a sum so received, and 
ordered bv a court ot equity to be paid bt hm , 
iiotvitlistmiding tiiat he may have parrel with 
the actual possession of, or contro oyer, the 
money prior to the order for payment VMl, - 
ton. X. Chiolwdn-, 40 'J-A’h- f'D J -- <> 

l.-,2; 24 L. T. ITS; 

But interest, ilue from him m respect ot trust 
money so received is not money in his possession, 
or under his control, and an attachinent will not 
issue for non-compliance with an order directing 

r>avmeiit of such interest. -Z5. 

The court has no iliscretion to refuse an ai>pU- 
cation for leave to issue a writ of aitaclmient 
against a person making iletaull m ]mmon t ot 
money in ix ease falling within exception 3 ot s 4 
of the Debtors Act, 1869. v, hear, h. it.. 

10 Ch. 76 : 31 L. T. 726 ; 23 W. R. 6i. 

A trustee, who had been ordered lu a suit to 
pay into court an aiiiount admitted to be due 
from him, and mixed with his own nioueys was 
adjudicated bankrupt Held, that although the 
debt was one from whieh an order ot disciiarge 
would not release him, stdli, as it was a debt 
provable under the bankruptcy, he was. pending 
the bankruptcy proceedings, ]n’oteeted by uie 
Baiikru])rcy Act. 1869, s. 12, from attachment 
for disobedience to the order. ('Mam wjhittan. 
44 L J , Cli. 762 : II. 16 Ch. 6)55 ; 23 W, R. 86.5. 

A residuary legatee, being eniitlcil to a suni of 
money which the trustee of the will admitted 
having received, ubtaincil judgment against the 
trustee in an action in the exchequer diylsiou. 
and levied execution. The execution <hd not 
produce sufficient to satisfy the judgment ; awl 
the plaintiff applicil for an order on the trustee 
to pav the money within a dehnite time, intiaid- 
ing. on his making defanlt, to attach him iiw o*’ 
s. 4, snb-s. 3 of the Debtors A<‘t, 1869 Held, 
that the order asketl for could w*t be iilitained 
after judgment in a common law |;Bvision. 
Drewltt V. JL!(hoar{h\ 37 L. T. b22 : 2n \\ . R. .1~- 
— C. A. 

The 32 k 33 Viet, c, 02. s. 4, extewts to an 
aiiplicatioii under 41 Geo. 3, c. 9tt, t<> commit tor 
tlisobedieuce to a <lecree of the Irish court ot 
chaueerv. Fenprmn v. Ferya^vn. 44 h, J.. x ii. 
615; HR. lOC'h.bOl. 

But a trustee who has liemi oidered pay 
money which lie had neglected to recover is not 
within the third exception ^4 that section, awl 
cannot be committed for default in paying the 
money. Ih. 
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c. lEieceiver. 

Appointment — Constructive Trust.]— The 3 
& 4 Viet', c. .105, s. 21, does not authorise the 
appointinent of a receiver in. a case of construc- 
tive trust ; therefore the court refused to appoint 
a receiver where the interest of the conusor of a 
jud 2 :nient in a lease had been evicted for iion- 
pavnient of rent, and a new lease had been 
granted to a third party under circumstances 
whicli would constitute the new lease a graft. 
CuhhUIi/ V. Ilophlns^ 10 Ir. Eq. R. 208. 

— Trustee with Power of Entry and 
Bistress.]— Receiver ought not to be appointed 
where there is a trustee with power of entry 
and distress. Buxttm v. Monkhome^ Gr, Goox)er, 
41. 

Rent in Arrear,] — Where the payment of 

rents, in consequence of disputes among the 
trustees, had been permitted to fall into arrear, 
on a bill liled by the x)iaiiitilf, who was entitled 
to the rents and profits for her life, against the 
trustees, the court ordered a receiver to be 
appointed, and the costs of the suit to be 
hj the trustees. v. Wilw/i, 2 Keen, 249. 

Corporation.] — The court refused to 

axqjoint a receiver of a charity estate against a 
corporation as trustees. Att.-Bm. v. Stafford 
Coiporation, Barnard. 33. 

West India Estate.] — Receiver of a West , 

India estate a{)plied for by one of the parties 
entitled to a charge thereon against tlie trustee, 
refused, notwithstanding the estate was depre- 
ciated in value, and incumbrances tliereou were 
increasing, the management of the trustee not 
appearing to be impi'oper. Ihirhley v. Ileay 
{Lord), 2 Hare, 308. 

Heir substituted as Trustee to Execute 

Bevise to Charity.] — Where an heir had, by 
decree, been substituted as trustee to execute a 
devise to charity, upon his laches, an account 
decreed, and receiver appointed. v. 

Boioyer, 3 Ve.s. 714 ; 4 R. R. 132. 

Trustee becoming Bankrupt.] — Executor 

and trustee becoming bankrupt, a receive]’ was 
-apx^ointed, though testator knew the commission 
had Issued. Lamjlv\j v. Uaiok, 5 Madd. 46. 

A receiver will be appointed where an execu- 
trix and trustee is bankrupt. Gladdtm v. Shme- 
man^ 1 Madd. 143 n. 

Majority of Trustees Acting alone.] — 

There being some disagreement between three 
trustees, the majority acted alone and took 
securities in their own names, oinitting the name 
of the dissentient trustee : — Held, that the 
plaintiff, who was interested in the trust piro- 
perty, was entitled to a receiver. Swale v. 
Swale.; 22 Beav. 584. 

Trustees making Befault in Passing 

Accounts,] — In an administration suit, where an 
order bad been made that the trustees of the 
estate of the testator in the cause should continue 
to receive the rents and profits and proceeds of 
the estate, and keep down the annuities be- 
queathed by his will, and from time to time pass 
their accounts in chambers, and pay in their 
balances, an , order appointing a receiver was 


made in chambers, by a vice-cliaucellor j>er- 
sonally, upon the application of some of the 
beneficiaries, upon the ground that the trustees 
had made default in passing their accounts. 
The trustees and other parties opp)osed the 
application Held, that this was a matter 
connected with the management of p)ropertj 
within the 15 & 16 Viet. c. 80, s. 26, and that the 
judge had jurisdiction to make the order in 
chambers. Booths, Cotdton; 16 W. R. 683. 

On Breach of Trust.]' — A receiver ap- 
pointed where the trustees and executors had 
neglected to get in the testator’s estate, and bad 
thereby deprived infant legatees of their main- 
tenance, and in consequence of non-pterformaiice 
of duty and general misconduct. RlelmrdH v. 
PerUhns, 3 Y.‘& 0. 299 ; 8 L. J., Ex. Eq. 57 ; 3 
Jiir. 168. 

Mortgagee in trust had been guilty of breaches 
of trust, in respect of which a suit by his cestuis 
que trust (infants) was pending against him. 
He was restrained, on the petition of the cestuis 
que trust, from receivijig the mortgage motiey 
under a decree which had been made in a xjrior 
foreclosure suit, and the solicitor of the cestuis 
que trust, the plaintiffs in the subsequent suit, 
was appointed in his stead to receive the same, 

' without giving the usual security. The court 
refused to appoint a nominee of the cestuis que 
trust inentioiied in the petition, without security, 
he not being an officer of the court. Snare v. 
Baher, 13 Jur. *203. 

Field, too, that the a})X)lication was rightly 
made by xjetitiou. lb, 

A husband contracted for a lease of some 
premises, and he afterwards induced the trustees 
of his marriage settlement, who held moneys 
for the separate use of his wife, without power 
of anticipation, to act in breach of their trust, 
and to purchase the x^roperty. The X)roperty was 
conveyed to the trustees, and, by a deed 
executed by the husband and wife, it was 
declared that it should be lield for their 
indemnity and on the trusts of the settlement. 
The husband laid out veiy co]i.sidera.ble sums 
of money in buildings and rexmirs, and, with 
the consent of the wife, was permitted to 
receive tlie I’cnts. After some years, disputes 
arose : the trustees insisted on receiving the 
rents, and x^i'oceeded at law to enfoi’ce their 
rights : whereupon the husband filed a bill 
against the trustees and ills wife, claiming a 
lease under the agreement, and asking for a sale 
of tlie property, and for the applffiation of the 
X>roducG, first, in replacement of the trust funds, 
and afterwards, in reimbursing the plaiutitf his 
outlay. A motion for a receiver was refused, 
with costs. Wiles v. Cooper^ 9 Beav. 294 ; 15 
L. J., Ch. 129. 

Where by one deed of settlement a fuml and 
estates of the wife were settled to her for life, 
remainder ill trust for the chihlren of the 
marriage, and by another deed the Inisband 
settled a rent-charge on his estates in timst for 
the wife for life, she, after her husband's death, 
obtained, by fraud and concealment of the 
settlement, the fund to be transferrcfl to her, 
and assigned her life interest in her estates to 
a party with notice of the fraud : — Held, that 
the rents of her estates and the rent-charge 
were liable to be axiplied in rexfiaciisg the fund, 
and a receiver appointed. Woodyatt v. (rresdva, 
8 Sim. 180. 

Where jiroperty has been administered and 

27—2 
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applied without complaint according to a uni- by the court. Tliiinhfiijijo v. Bhiir, d Buav. 
form course of management for a long series 421. 

of years, the couTt will not, by an interlocutory soe Execittoe and ADMiNiSTitATOE. 

order, disturb the possession upon the ground . ^ _ . - 

that such a|)]>liGation is a breach of trust, unless When a Trustee may be appointed Heceiver. j 

it is perfectly clear that the party in whom the — Peactice (Heceivee). 
property is vested is a mere naked trustee, and 

has not, even to a limited extent, any of the ^ Inauiries and Accounts, 

rights or interests of an owner. A motion tor 

appointment of a receiver of the estates vested i. Inquiries. 

in the Irish Society, at the instance of one of the -n o n n vv i vwiTr 

Lon<l<m companies, claiming a beneiicial intei'ost h. b. L. , id. A . n l * 

in the income of the estates, was therefore Whether Defendant Trustee remained liable 

refused. Shhint-rti' Co. y. Iriali 8on(‘ty,\ ^lyl. for Acts done by him as Trustee.] — On nioriou a 

Or. Ih2. And see S. Cl. 12 Cl. & F. 425 ; 1) Jiir. reference diivctod lo iiupiire. whether the tleienil- 
1043 — M, L. (E.) _ aiit, a trustee, remains accountable for any ae/ts 

Ecceiver refu.sed, though as between parties Py If i^or. to ^enle a re- 

who stood in the relative situation of cestui quo lease. " v. Ofthoruc. G Ves. 455. 

trust and trustee, and though the latter, against 
whom the receiver was prayei.1. admitted that 
he liad purchased the trust property, the ground 
of the decision being, though the case was one of 
suspicion, that the court could not interfere till 
the purchase was Jictually set aside, (icovfje v. 

4 Y. & 0.211. 

Where a portion of a trust fund had been lost, 
that is priml facie a breach of trust, and a 
sufficient ground for the appointment of a 
receiver on an interlocutory application. Fmn.s 
V. OoTontrq., 5 DeG. M. &: G. 911 ; 3 Eq. E. 5-15 ; 

B W. n. 149. 

Held, also, that objections to the bill on 
the ground of misjoinder, multifariousness, or 
want of parties, %vere no answer to such an ap- 
plication. lie 

On Disclaimer.]— Where one of -two 

trustees of real c.state declines to act, the court 
will appoint a receiver on lichalf of infant 
ccstuis que trust, but with liberty to either of 
the trustees to offer himself. ThU v. JeHliln.s. I 
Y. A G. C. C. 492. 

Where there are several trustce.s, the dis- 
claimer of some of them is lu >t alone a sufficient 
ground for the appointment of a receiver, 
without the conseat of those who remain. 

BrourU y. 2{ced, 1 Hare, 4B4 ; li L. J., Ch. 272 ; 

6 Jur. 5B0. 

Eeceivec appointed before answer in a case of 
a devise to four trustees, of whom two declined 
to act, all parties being before the court, and 
consenting. Bmllc. v. Barry, 3 Mer. G95. 

Where Trustee abroad.] — Receiver ap- 

pointed of a government pen.sion, the trustee 
being out of the jurisdiction. JWule v. Btndt- y 
UuM, 2 y. & 0. C. C. 529 ; 12 L. J., Oh. 44G : 7 
Jur. 808. 

A receiver appointed over lands in Ireland 
conveyed by a trust deed, the trustee not being , . ‘ 
before tlic court, and although the trustee had 
an interest In his own right, being one of the h 
creditors to be paid off, and appeared upon the 
pleadings as in possession. Malcolm v. Mont- . , ^ 
gomcry, 2 Idoil. 500 ; 1 Hog. 93. 

A receiver appointed of real and personal 
estate where the devisee in trust and personal 
represen tative.s were in Jersey, and therefore 
out of the Jurisdiction. SmMh v. Smith. 10 , ! 

Hare (App.)‘l.Kxi. , - ' 


Where .Discretion of Trustee on Matters of 
Tact.] — Wliere tlie discretion of u trustee is to 
be c-xcrciscd upon marter of fiud. the eu'.uT will 
substitute the master, hut no," where the iliMOV- 
tion is to be exereiscti u|)on matter <d’ o'piufnn 
and judgment. Mtdkvr v. WaUirr. 5 Madd. 421 ; 
21 E. ICWJ, 
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directed an inqiiiiy as to that fact, with liberty 
to either party to examine the co-trustee. 
JSi'oadliin'Ht v. 1 Y. & C. C. C. 16. 

A cestui qui trust concurring or acquiescing 
in breach of trust, not entitled to relief ; subject 
to inquiry into circumstances which induced 
concurrence or acquiescence. v. 

Stitnonda, 3 Swanst. ; li) E. E, 155. 

As to bow Trustee ought to have acted.] — 
Where a trustee of navy 5Z. per cent, stock 
dissented from the conversion of it to d/. per 
cents., under the statute 3 Geo. 4, c. i), and it 
was charged by the bill that the dissent was 
given under circumstances injurious to the 
property, an inquiry was directe'd as to how he 
ought to have acteef. Antjtd! v. 3 Y. 

A C. 308 ; 8 L. J., Ex. 

Where by the terms of a sctilemcnt 7,000/. 
stock was vested in trustees, upon certain 
specific trusts, and the bill alleged that one of 
the trustees had sold out the stock and applied 
part of it in discharge of a ciaiin in no way 
connected with tiic trust Held, although the 
bill did not make a case or pray for imiuiiy 
upon this point, tlnit the plaintiffs were, 
nevertheless, entitled to an inquiry ; the trustee,, 
by Ins answer, stating that the stock so applied 
had been included in the settlement by mistake, 
notwithstanding that he himself had been a 
party to, and had executed the settlement. II/. 

Corporation liable for Breach of Trust — 
Inquiry as to Corporate Property.] — Wiiere a 
decree has declared tliat a corporation is liable 
to make 'good the loss occasioned by a breach 
of trust, the court will not speciticaliy charge 
the loss upon t.he general corporate property ; 
but will leave the plaintilf to enforce his remedy 
by the usnal {U'oeess against a corporation. An 
(.irder, therefore, contained in such a decree, 
directing inquiries into the corporate proqjerty 
anti the special trusts to which it was subject, 
with a view to charge the loss upon such portion 
of that pr<.)pci,*ty as should be subject to any 
special trust, was reversed. Att.-iroi. y. Ut/.'ft 
I^ptfurd ( orj/cratitui, 3 Mvi. & Cr. 484 ; 8 L. J., 
Ohi 49; 2 Jur. 1U79. 

Admission of Breach of Trust by Representa- 
tives of Deceased Trustee — Denial by Bene- 
ficiaries.] — In a suit for the administration of 
the estate ('f a deceased trustee which was insti- 
tuted by persons claiming to be his creditors by 
virtue of a breach of trust, against his executor 
and devisee in trust, subject to the payment of 
debts, and the persons bcnelicialiy interested 
under his will, and in which the executor and 
devisee in trust by answer admitted his testator's 
breach of trust, but the persons benetieiaily 
interested by answer ilenicd it, and in which no 
evidence was entered into on the part of tiio 
plaintiffs, the common, administration decree 
in a creditors’ suit ^vas made, without any 
special direction for imiuiiy respecting the 
breacli of trust. . Teayue v. FUhe)\ 3 W. E. 587. 

As to Proceeds of Trust Property received 
hy Cestui que Trust.] —A trustee having sold 
certain trust property, and allowed the, proceeds 
to be received by one of the cestuis que trust, ' 
an ii'Kiuiiy was directed as to the application of 
such proceeds, in order to ascertain the specific 
remedy which the trustee might have against 
such cestui que trust. Itaohhani v. SlddaU, 


1 Mac, & a, 607 ; 2 Hall k Tw. 44 ; 16 Sim. 297 ; 
12 Jur. 640. 

As to what Sum should have been Invested to 
meet Annuity.] — A testator directed his trustees 
to invest a sufficient sum on govermneiit or real 
securities or railway stock to produce an annuity 
of 100/. a year, and after the death of the 
annuitaot to call in and divide the principal 
among his brothers then living, or the children 
of such as should be then dead. The testator 
lef t three brothers ; and the trustees (of w horn, 
the annuitant was one) provided for the annuity 
in part by appropriating a railway debenture 
for 1,500/., which bore intei’est at first at 5/. per 
cent., and afterwards at 4/. per cent., and in 
part by interest paid by one of the brothers 
ii[>on aloan to him of moneys of the testator, 
A cliikl of another brother who was dead, 
having filed a bill, during the annuitant’s life, 
against the surviving trustees, to have a sufficient 
fund properly invested : — Held, that lie was 
entitled to an inquiry as to what sum should 
have been invested at the end of a year from 
the testator’s death to meet the annuity, and to 
a declaration that the trustees \vere liable to 
make good the sum so ascertained. SUrlictj v. 
JJ/jsim, 24 W. E. 37. 

ii. Aecoxuits. 

In General.] — Account decreed against a 
trustee, who having engaged the trust property 
in ail a<l venture, afterwards renounced it for the 
trust, and declared it to be on his own account, 
though no part of the trust money actually laid 
out. V. Sttfff'inrl, 1 Yes. 32. 

The court views trustees with jealousy ; and 
in case of two estates, one in trust, the other 
belonging to the trustee, will not permit liim to 
act fur his own or infant’s benefit, as he pleases. 
//. 42. 

Wliere lamls are devised in trust to maintain 
an infant till twenty-three, and then to account, 
and for want of a devise over, the lands belong 
TO the heir ; the infant and heir may have an 
account in the meantime, upon suggesting the 
insol veil er of the trustee. THhf v. Sli/ij/tto/t., 

' Mosely, 244. 

Where property is vested in trustees for the 
benefit of A., — on a bill filed for the {nuqiose of 
establishing securities given by A., the court 
will not direct any accounts against him in his 
absence, nor appoint a receivijr. Utow/l v. 
Uhmnt 9 L. J. (o.s.) Cli. 74. 

As to settlciueut of aeeohrits between ti'ustees 
not binding cestiiis que trust, see Fi/th, In rc, 
Bennett v. Bennett., 62 L, J., Cli. 977 ; [1893] 

2 Oh. 413 ; 2 E. 407 ; 69 L, T, 233—0. A, 

Account of Moneys received by Trustee dur- 
ing Infancy.] — Xu an action against trustees of 
a settlement, asking (inter alia) that each should 
furnish and vouch tbeir accounts of the trust de- 
clared thereby, one of the trustees (E.) had only 
recently attained twenty-one. Bacon, V.-C., 
directed thett in taking the account, the same 
was, as regards E., to be lirniteil to any moneys 
and properties received by him since he attained 
twenty-one. On appeal, the court, without then 
determining the liability of such infant t.rustee, 
held that the proper Conn of decree was to on lor 
the account against the adult trustee in the uMial 
form, directing an inquiry whether all or any and 
what parts of the trust property hat I come tt » tlm 
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hands of E., and what had been his dealings ami I mit named by theui," to insiiect the aecomits, 

transactions in respect of the same, and as to the bat the acting- trustee refusal to alhnv their 


dates of. and circumstances attending, such re^ 
ccipts, dealimrs, and transactions. Games, Xi 


n*-, such re- solicitor to do so, on the ground that iie had 
Games, Xu lent money to them aiul was not imuiiring in 
08 ’ 31 Ch. their interest, but in his own. A bill was tiled. 


re, Game. Applin, 5,o L, J., Oh. 303 ; 31 Ch. their interest but in his own A imi was med 

T-) U7 • U Tj T 141 • 34 W. li. 127— C. A. for an account, which was ordered, and also tuat 
’ * ’ ' , the defendants pay a.ll the costs up to the hear- 


Exec-utors and Trustees of Deceased Partner.] — 
111 a case where, aceording to the deed of partner- 
ship, a date had been fixeil for payment of the 
share of a deceased partner, an account was 
directed against the surviving partners, who 
were also executors and trustees of the dece.iscd 


ing. Kentp v. Xhirn, 1 X. H. 257 : 1) Jiir. (N.S.) 
375 ; 7 L. T. (,)()(> ; 11 W. ll. 278. 

Mere Agent of Trustee.] — A mere agent of 
the trustee may not be aecountable to the cestui 
que trust, but otherwise with res|;>cet to a sub- 
Ktitnted trustee, who accounts to nobody else. 


the iia^tnership deed. Tawaeml v. i trust, agreed with his apnt that the latter 

(Jiff ‘^01 • “> luv rN s 1 506 ' 7 W. K. 529. siioulu pay him 100.. a year iroin the trust jno- 

Anentiy in an account by trustees underawill party, and retain the ^ 

crediting a legatee with the amount of her Xo tmud was pnnx^d agani>t the agent (ulm 
legacy, is birnling on them when it is made denied an} kno\^ ledge oi the tiu.A), bui^ 
knowingly, and there is nothing to show that it planation was givtm Tn a suit t<>r an - 

■ was dor!e in error. I/j. 


legacy, is binding on them when it is made d^micaanj 

knowingly, and there is nothing to show that it planation In a suit t<>i an - 

■ wns dorm in error Ib trust alter the trustee sdeath:— Held, 

yas ctonemLiioi. lo. notwithstanding tlie gcneml rule that a 

Allottee of Scrip Shares Selling. ]-TIie pur- trustee\s agent is accountable lo the 
chaser of scrip shares in a, provisionally registered an im]Uiry should be^ bail ot tae c^cmn^tant es 

railway company neglected to send in his scrip f ,] 

to be registered, after the act of parliament in- ledge ot the trusts uflecting the pitq Arehu 
corporating the company had been obtained. Xauendee, ,) ir. iiq. A. — . 

The company, in consequence, registered Hie, j^nnuity given in Trust to Apply it for Bene- 
original allottee of the shares as the owner liable ! Another.] — ’When an annuity was given 


being unable to find the scripholder, - sold tlu 
shares in the market : — Held, in a suit after 


his benefit, without being answera)>le forjuiy 
of the monevs so laid out, or the exercisi' of the 


wm-ds brought by the senphaUier, that the ; so'vcstediii the trustee as to the mode 

allottee was a trustee ot the proceeds ot the , expendiug and layings our iJic 

shares for the plainhft, and liable as such to , -o„id not ai.iiir any 


account; held, also, that the plaintiff was annuity for his own bcAi-'dr. but.- 

entitled, under the ctrcumstanco.s, to the costs to 

ot suit as against the defendant altliough the ..aymeaumn. maintenance, 

sum recovered did not exceed 9/. Jiaahtt v- i tir benefit of 15. v. //c;//. 

Bdlhowtutli, i> Hare, IfeS ; 19 L. J., Ch. o22 ; 11 , ; as j,. T. 

.Tnr:'238.'^ ■ . ■- 


Cestui que Trust Impeaching prior Security 
claimed by Trustee.] — Bill by cestuis que trust 
and two of tlie trustees under a marriage settle- 
ment, against the executrix of the settlor and 
the remaining trastee, praying payment of the 
trust money, or a general administration of the 
settlor’s assets, and seeking to impeach a prior 
security, claimed over the settlor’s property by 
the defendant trustee : — Held, that a demurrer 
by the trustee for miiltifariousiicss and for 
general want of equity, must be overruled ; 
lirst, because the matters containetl in the bill 
w'crc all matters of account, and the defendant 
was interested in taking the account ; and, 
secondly, because there was a general equity 
against him in his character of trastee. .But, 
semble, that a partial demurrer for want of 
erjuiry would have been sustainable. Addison v. 
Wiilher, 4 Y. & C. 442 ; 10 L. J., Ex. Eq. 73. 

Befusal to allo-w Solicitor of Cestui que 
Trust to Inspect Accounts,] — A testator, who 
died in 1852, bequeathed all the residue of his 
real and personal estate to trustees, unto and to 
the use of his granddaughter, who, with her 
husband, in 1856, requested ths trustees to 
render an account. The trustees offered to 
allow them, ‘‘ or any other person, or an accoimt- 


I 155 ; 23 W. E. 848. 

iii. Wilful Xirfault, 

General Buie as to Inquiry on Footing of 
Wilful Default.] — The rule uf i he court i<, that 
in order to obtain an inquiry to wilful de- 
fault, the plaintiff must allege a case for such an 
inquiry, must {u*ay tV>r it, ami must ]jruvo at 
least one act^uf wilful default ; and although 
it may not be necessary in onU.r fo ubbdu a. 
! preliminary inquiry u}h')U wlu’ch an inquiry as 
! to wilful default may he afterwards fomided. 

I that he should eoiielusively establish .'^uch an 
act, ycr.. there niu.st be such a case made out 
with respect to .some specific item alieg*‘d la 
the bill as raises a iloubt in the mhal 5 4' the 
court, SleAjht v. Jmw.oik 3 K. k. <1. 292 ; 26 
L. J., Ch, 553 ; 5 W. It. “>89, >S, Ik, 3iaxsfp v. 
.lUmeip 2 J. ik; H. 728 ; .1 N. li, 15 : 32 L, 4., Ch. 
13: 7’L, T. 311; Ji W. il. l‘A 

Lord Eldon’s rule, that in iu-der to obtain an 
inquiry as to wdlful neglect and default agaliwt 
an executor or a trustee, the plaintiff must 
allege and prove at least one act of wilful 
neglect or default. Is still the rule, and was not 
inteiidcd to be relaxed by (hope \\ Carter^ 
infra. Ih 

Dicta In that case, from which the Cimtrarj 
has been inferred, explained. 2k 


it 
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In order to let in evidence of wilful default by 
a trustee, there tnust be specific allegation of de- 
fault. Lninhert v. Lamhert, 10 Ir. Ch. R. 500. 

A general ciiargc of wilful oinisrioii to let lands 
is not sufficient to lay a ground for evidence of 
any ])articul:ir omission. Ih. 

A hill was tiletl against trustees, praying that 
tlie amount of the trust fund which the trustees 
‘ffinnl. or but for their wilful neglect or dcfaidt 
might have, received might be ascertained.” At 
the hearing tlie bill was dismisstsl as against one 
trustee, and the amount and [)articulars of the 
trust fund wee directed to be ascertained. 
Isothing was said about wilful default, nor did 
the trustee ask that the bill might be dismissed 
as to wilful default. The master niarhi his re- 
port, which stated certain facts, and referred to 
certain ducuraents, from which it was alleged 
that it would appear that tliere had been wilful 
default. At the iieai-ing upon further directions, 
a decree was made referring to the master to 
inquire whether the trustee “could with due 
diligence, and without wilful neglect or default, 
have reccivctl” more than a particular stated 
fund; but upon aniieal it wus held, that the 
direction as to wilful default siiould be struck 
out of the decree, (.hope v. Carter, 2 De G-. M. 
& G. 202 ; 21 L. J.. Ch. 570, 

As a general rule, in ordei' to obtain a direc- 
tion for inquiiy as to wilful default against an 
executor or trustee, the bill must allege a case, 
pray for it. and one case at least must be proved ; 
and semblo, that if from admission or proof a 
suspicifin arises whether wilful default has or has 
not been committed, and it appears likely that 
further evidence can be obtained, the court 
ought to direct an inquiry short of directing 
wilful default, but in such a way as to call the 
defendant's attention to it, with the view to 
ground thereon a new order at a future stage, 
directing an inquiry as to wilful default, Itj. 

No Charge of Wilful Ifeglect or Default.] — 
When on a bill, against a lirm of solicitors who 
were the trustees of a settlement, for an account, 
but in which there was no cliarge of wilful 
neglect or default, and no relief pi'ayed as 
against it, the plaintilf succeeded in establi.shing 
his case : the court directed mi inquiry as to the 
defenilants’ tlealings with the trust fund, and if 
on taking the accounts it should a])pear that 
they had been guilty of wilful neglect or default 
in the discharge of their duty, they should be 
charged, in taking tlie accounts with such wilful 
neglect or default Xa.sk v. Iloivell, 21 L. T. 
74a. 

A solicitor purchased an estate from his client 
and took possession thereof : the sale was set 
aside: — Held, that A. was chargeable with the 
rents which, without wilful default, he might 
have received, although no special charge of 
wilful default was made bv the bill. Adams v. 
Sword er, 4 Do G. 4, k S. 448 : 8 JSb E. (123 ; 33 
L. J., Gh. 318 ; 10 h. T. 40 ; 12 W. B. 615. 

Decree confined to Wilful Default as to Capital 
where Tenant for Life not Party to Suit.] — A 
bill to administer the estate of a testator, 
charging '' the trustee with wilful default^ was 
filed by a person interested in the estate in 
remaimier, the tenants for life not being parties 
to the suit : — Meld, that the decree must be con- 
fined to an account of wilful defaxilt as to the 
capital, and that no relief coukl be obtained 
with respect to the income of the estate. 


JV7idiney y. Sm it hp Jj. B. 4 Gli. 513 ; 20 L, T* 
468; 17 W. B. 570. 

Trustees mere Stakeholders.] — Tru.stee.s are 
mere stakeholders, and cannot be affiected with 
more than they actually received xvithout wilful 
default, Sed qmere. v. 1 Yes. 189. 

Creditor Entitled to Decree after Prior Suit 
in which Common Decree for Account made.]— A 
creditoi', who makes out a primil facie case of 
misconduct in trustees, is entitled to a decree 
that they shall account for whatever they might 
have received without their wilful default or 
neglect ; though, in a prior suit instituted by 
another creditor, and conducted without collu- 
sion, a common decree for an account has been 
previously made against them. S/iojdierd v. 

Turn. & R. 379. 

Leaseholds Settled to Separate Dse of Mar- 
ried Woman — Non-payment of Head-rents.] — 
Whether the trustee of ica.seholds settleil to 
separate mse of married xvoman, bouiiil to see 
that head-rents are paid, or liable as for wilful 
default, if the premises are evicted for non-pay- 
ment of rent, qua3re. Booth V, Purser^ 1 Ir. 
Eq. K. 40. 

Trustee not Recovering Moneys only Recover- 
able in Equity— Discretion.] — lit ordinary cases, 
it is the duty of trustees to get in the funds, but 
\vhere under the terms of the instrument con- 
stituting the trust it is the duty of the trustees 
not to do so if in their discretion they consider 
it inexpedient, niisconduct on their part must be 
proved in order to render them liable for loss, 
and the ordinary rules as to wilful neglect and 
default have little api dicat ion. A cestui que 
trust sought to charge a trustee with breach of 
trust in not recovering moneys, which ■were 
recoverable only in er]uity : — Hekl, that as untler 
the circumstances the cestui que trust might 
have himself sued, he coukl not make tlie trustee 
liabie for nor. doing wlxat he could at any time 
have himself done. Paddon v. Pirha rdson, 7 
De G. M. ck G. 563 ; 3 Eq. B, 933 ; 1, Jur. (n.s.) 
1192.- 

Liability of New Trustee for Wilful Default — 
Covenant to Settle After-acquired Property.] — 
P., a member of a firm of bankers, was trustee of 
a marriage settlement ; and, by a breach ctf 
trust, paid a sum of 17,000/., part of the trust 
fund, into the bank to his separate account. S., 
another partner of the firm, subseciuenMy was 
introduced into the trust ; and a deed w-a,s 
executed, reciting that the trust fund consisted 
of 13,000Z., and assigning certain bond debts 
belonging to the firm to the trustees ],)y way of 
security for the 13,000/. These bonds were 
placed in a box, and remained at the bankers’ ; 
but all except one were afterwards paid otf, anti 
other bonds substitixted for tliem. It did not 
appear that S. had any notice that any fuilhcr 
sum than 13,000/. ever belonged to tlie trust. 
Afterwards the firm became bankrupt, and new 
trustees of the settleinexit were appointed • 
Held, first, that the new trustees could prove 
against S.’s separate estate for the 13,00b/., but 
not for the I'emaining sum of 4,00o/. Seeomily, 
that as to the original bond, wliicli still ns 
inaine<l, ami of which P. was sole oldigc'c, he was 
both reputed and true owiier, and thcnh'nrc Hue 
‘border and disposition” clause <.»f the Bank- 
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: The trustees being unable, from the absence of 
' the documents, to furnish a satisfactory account, 
the plaintiff asked that they might be charged 
for what, without their wilful default, they 
might have reeeived. The court, however, in the 
first instance made a special decree ordering a 
general account ; and if, in taking the account, 
it should appear that the defendants could not 
render a satisfactory ac(*ount by reason of the 
non-])roductiori of the documents and vouchers, 
it W'as referred to the master to inquii’c, whether 
it was by the neglect oi* default of the trustees 
that they wore unable to render a better account, 
with liberty to state special circumstances. 
Turnin' v. Cormnj, o Beav. 515. 

A case of breach of trust was aliege<l on the 
pleadings against trustees and executOT-s for not 
having k)l( fan estate, hut at the first hearing the 
common accounts only were directed -Held, on 
further directions, that the defendanis could not 
then be charged with the breach of trust, ami 
that inciuiries couhi not then be directed with 
that object. Green, v, JGadleij. 7 Beav. 274. 

Power to Add to or Vary Decree for Common 
Accounts in Chambers on Footing of Wilful 
Default.] — Where a decree for the common 
accounts against tmstees. aliegeil to have com- 
mitted a breach of trust, has been tlirecti/d at 
the hearing of a cause, the court has no iKiwento 
vary or add to the decree in chambers, by tlirect- 
ing' an account as for wilful default, Vurij v. 
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ruptcy Consolidation Act did not apply. Thirdly, 
that as to the substituted bondsj of which the 
firm were obligees, the firm were both reputed 
and true owners, hut fixed with a trust for 
the cestuis que trust of the settlement ; _ and 
therefore, in this case also the “ order and dispo- 
sition ” clause did not apply. Fourthly, that a 
trustee who comes in as a new trustee of a 
settlement in which there is a covenant to settle 
after-acquired property, will not be held liable 
for wilful default in not securing any property i 
that may fall in either before or after he has 
been appointed a trustee, unless he has had 
notice, or reasonable ground for suspicion, that 
such property exists. Genres, Ex jynrti^Strnhnn, 
l 7 i 8 l)e G-. M. & G. 291 : 25 L. J., Bk. 53 ; 2 
Jur. (N.s.) 651 ; 4 W. E, 536. 

Liability of Trustee for allowing Purchase 
Honey to Eemain in Hands of Co.trustee.]-»The 
surviving ti-ustee of a will cannot be made liable 
for wilful default in respect of purchase money 
■which was received from the sale of part of the 
testator’s estate by a deceased co-trustee alone 
and misappropriated, though he joined in the re- 
ceipt for the sake of conformity. FryeTs Esi ate, • 
In re, Marti ndnle v. Pieqvot, 3 K. A .1. 317 ; 26 
L. J., Ch. 398 ; 3 Jur. (N.S.) 485 ; o W. 11. 552. 

All executrix and trustee under a will directing 
an immediate sale, allows her co-trustee to sell 
and retain the money, joins in the conveyance | 
and signs the receipt, and also in an assignment j 
of railway shares where the receii)t of both was i 
necessary. On an administration summons and 
decree for common accounts : — Held, that she 
could not be made liable for wilful^ neglect or 
default on such a decree ; and a certificate of the 
chief clerk declaring her liable was disallowed. 
Blaltelij V. Blaliely, 1 Jur. (N.vS.) 368; 3 W. E. 
288. 

Auctioneer Trustee.] — Where an auc- 
tioneer trustee sold propei'ty of a testator, and 
died thii’tecn months afterwards insolvent, with 
the pin'cliase money in his hands, his co-tiustee 
not having in the meantime taken any proceed- 
ings to com]iel him to pay over or invest the 
money: — Held, that there 'had been wilful de- 
fault on the part of the surviving trustee, and 
that he must be charged with all moneys which, 
but for such default, he might have received. 
WflliamH V. Hiqnins, 18 L. T. 525; 16 W. E. 
31 ' 0 . 

iv. Praetiee, 

See E. S. C., Ord. XV. and Ord. XXXIil 
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there would be assets to satisfy their claim in j On tbe heaidng of a caiise, cominenced in 1838 


case of success. y. JJimchei% 31 L. J. , Ch. 

821 ; 8 Jur.(N.S.) 639 ; 10 W. K. 708. 

Same Persons Trustees and Executors — 
Accounts to be Taken Separately.] — A testator 
made two persons his executors, and the same 
persons, with one other, the trustees of his real 
and |jersonal estate. A decree was made for the 
administration of. tlie estate, and the usual 
accounts ordered to be taken. The chief clerk 
required separate accounts to be taken of tiie re- 
cei})ts and payments of the executors, and of the 
receipts and payments of the tiaistees : — Held, 
that the accounts of the executors and trustees 
were rightly taken separately, and that the per- 
centage for court fees was payable both on the 
gross receipts of the executors, and on the gross 
receipts of the trustees ; and that the receipts of 
the trustees properly included (1) the residue 
handed over to them by the executors, (2) tem- 
porary loans advanced to them by their bankers, 
and (3) sums transferred from the trustees’ 
deposit account at their bunkers to their drawing 
account. ArmHaqr. v. Mtoorthy^ 13 Ch, I). 91 ; 
41 L. T. 608 ; 28 W. E. 283. 

Suit by Eemaiuderman — Tenant for Life a 
Defendant — Arrears of Interest.] — In a suit 
instituted by the remainderman against the 
trustee for the restitution of the trust fund, 
whicli had been improperly invested, to wdiicli 
suit the tenant for life was a party defendant : — 
Held, that the latter could not have an account 
against the trustee of the arreai's of interest, 
although he had asked such relief by his answer, 
the point not being raised by the bill, and there 
being no admission of the claim in the answer of 
the trustee. GoodLO'ni v. Cleidey^ 2 Beav. 30 ; 
3 Jur. 552. 

y. Aoqu'u‘scencd or Delay. 

Acquiescence — Knowledge of Breach of Trust.] i 


to charge a trustee with the loss occasioned 
the bankruptcy of his co-trustee, whom, ten 
years before, he had permitted to acquire sole 
possession of the trust fund, the court not being 
Satisfied that all the circumstances as to the fact 
and time of the cestui que trust’s knowledge of 
the breach of trust were in evidence, directed an 
inquiry as to that fact, with liberty to either 
party to examine the co-tr us tee. DroadhuM v , 
1 Y. & C. 0. C. 16. 

The plaintifi, deliberately and with full notice, 
accepted the benefits under bis mother’s will, 
wdiicli prohibited him from setting up aiqy claim 
on account of any eiTor, irregularity, or im- 
propriety in the execution of tiie- trusts of her 
father’s will : — Held, that lie could not m.aintain 
a suit against the executor of the father’s will, 
to make him {iccoiin table for the profits made by 
the empioymeiit of part of the trust funds in his 
business. Eqq y. Devey^ 10 Beav. 444 ; 16 L. J., 
Ch. 509 ; 11 Jur. 1023. 

— Hou-transfer of Euad to Hew Trustees.}-— 
Half of a trust fund, held on the trusts of a 
settlement of 1778, was resettled by a settlement 
of 1 791. In a suit to administer the trusts of the 
settlement of 1778, that half was, in the year 
1809, ordered to be transferred to the trustees of 
the settlement of 1791. The transfer was never 
made, nor was it ever applied for b}^ the trustees 
of the settlement of 1791. In 1827 the parties 
beneficiallj-^ entitled under the settlement of 
17 91 were adult and sui juris. The then present 
investment of the trust fund was, as it had for 
many years before been, an investment in India, 
subject to the control of the trustees of 1778 ; 
but those trustees were, and had long been , in 
England. The parties so beneficially eiiHtled 
knew (if and acquiesced in the investment, and 
never required that their half of the lund should 
be transferred to the tiaistees of 1791. 
trust fund was afterwards lost by the failure, in 
-Trustee not protected bv acquiescence of the: house of business in India : Held, 

cestui que trust, not duly' informal. Jfyt&r v. beiiehoiiilly entitled were pro- 

Birhprto)i 3 Bvvanst. 8L eluded from insisting that the trustees ox l« v»S 

Trustees lending money on personal security i liable to make good the loss In reason of 
is not of itself such gross neglect as to amount : 

to a breach of trust, and the legatee (and after- ! y^. Coclierell^ o Myl. k Or. E J ; 

wards his assignee) having acquiesced in such ! ^ Jur.^llO. 

loan a bill to charge the trustees was dismissed, 

Jdardeit v. Parwns^ 1 Eden, 145, 


Devisees in trust to sell for payment of debts, 
assign to the son of the devisor ; the creditoi‘s 
receive the interest from him for eleven years, 
and agree with him for an increase of interest 
on their debts ; the original trustees continue , 
liable. Ilardicich v. My ad, 1 Anst. 110 : 3 li. E. ' 


Distinction between the degree of knowledge 
and sanction necessary to exonerate trustees 
from a breach of trust, and that which is 
neccssaiy b) preclude the cestuis quo trust from 
complaining of an omission which, if concurred 
in by the cestuis que trust, did not constitute a 
breach of trust. IV. 

If a person interested under , a will files a bill 


for an account against the executors, not seeking 
to charge them for wilful default, and dies ])en(i- 
ing the suit, his personal representative caxniot 
charge them by bill of revivor and supplement, 
if the acts complained of were known to tlie. 
deceased plaintiS. Garrett v. Nolde, 6 Biui. r>()4 ; 

13 L. J., Cb. l59, 

S. deposited 30DL in a scrivener’s hands, who, 


562. 

Trustees having committed a breach of trust 
by gi'anting longer leases than they had power 
by deed to do : the fact of the cestui que trust 
receiving rent from the lessees in ignorance of 
the invalidity of their leases, did not operate as a 
new agreement. But the cestui que trust having 

neglected to look into his rights, no account was ; , , - , , . , . . . . 

■directed beyond the filing of the bill, .iiKi no costs iW-'^hout his consent, laid it out on a defective 

given to the plaintiff. v. Ma^t io/wZiH* I '“"''tgage’; S. received the interest for many 

Wutermirhx, 3 Madd. 375 ; 23 E. B. 34. |,years, and noticed the mortgage in his receipts ; 

A cestui que trust concurring or acquiescing | decreed, he shall bear the loss. Clark v. Perrier, 
in a breach of trust : — Held, not entitled to relief ' ^ 0, 0. 48. 

isubject to inquiry, into the circumstances which : 

induced concurrence or acquiescence. Waljk>e 7 * v*;i Cestui que Trust not recognising Trans- 

Py mends, $ Bwanst. 64 ; 19 E. K. 165. j action,]— A cestui que trust tiiscoveriug a breach 


If;, 
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o£ trust, tot not receiving any benefit from it, or i 

conniving in it for any purpose, anil not recog- , at tie Time.] \V liore a pany at the time of the 
nising the transaction, is not preolnclod from ; luiaapplicatioii of a trust fund by the trustee 
compiaiuinG: of it merely on the ground that he | was cognisant of the ^ i H^i>ht 

abstained from making such complaint until ; or intere.st whatever to the tuiid, and aiteruards 
lonv after he first knew of it. PliiWpmn v. ! acquired such right as admmisu-ator to tlic 
GiStiL 7 Hare, 516; 13 Jur. 318. Affirmed 2 cestui que trust Held, that his rights as at I- 
TTnii v’ AaO i minlstrator were not aftected by siicii previous 


Hall & Tw. 459. 

Where stock stood invested in trust, for the 
mother for life, with remainder to her son and 
daughter and their chihlren, the daughter knew 


ininistrator were not anectea by siicii previous 
knowledge on the ground of ac([ui(j.>cenee. 
Where, therefore, the trustee in siicdi a (.aise 
became bankrupt after coniniirting a .breach of 


of an application by the son for a loan from the trust, the administrator of tlie cosmi que trust- 
trustees of part of the trust moneys, upon liis ivas not prevented from proving tor the amoiiut 
personal security, and that the trustees were of the interest ori^ the trust tuiid which accrued 
willing to make the loan, with the consent of due in tlie lifetime of the cestui ipie trust, 
her mother, the tenant for life, and that the loan Smith, lie paHc, tlam, re, 2 Moiu. 1), tk 
was, ill fact, afterwaixls made. The daughter 113. 

oblected to the loan in her communications with , «/ . tt 4 h? 

her mother, but did not otherwise opiiose it, and Receipt for Money left m Hands of One 

had not any communication with the trustees on Trustee.] 0. and G. being trustees of a sum m 

the subiect:— Held, that this wms not such money for B.. B. gave a receipt for the money to 

ac(iuiescence on the part of the daughter to the 0., and left the money in his hands on tlie security 

loan as to preclude her from charging the trustees of his bond. G. haviug become insolvent. (. . was 

with the breach of trust, in a suit instituted held liable to make good tlie dehciency. fh^'^ 

seven years alter the transaction took place ; i having been no actiniescencii sidlicient to biiul 1>. 

held, also, that the daughter was not precluded | i>\y^Av,s* v. 6r/dch\ 2 W. ■I'';"* 

from so charging the trustees, by the fact that | A cestui que trust held under the eircum- 

she knew that the mother had (untruly) stated ; stances not barred by^ dela} or acquiescence. 

to her son that she (the daughter) had consented | HuioJtim v. Gardner, 2 Sm. A G. 44,1. 

to the loan, such statement of the daughter’s ! ^ ^ ^ ^ ^ 

consent never having been comniimicated to i Evidence in Writing of Acquiescence, j — 

the trustees, or constituted any part of the i It is nor necessary that ac{iuic.-ceuce on the }>art 
sanction or authority under ivhich they acted. ! of a cestui que trust in an improper investment 

i should be evidenced by writing, if otherwise 
It was not necessary to decide the simple case. ■ proved. Maelead v. Annedetf. .16 Beav.^ 6u0 ; 2^ 
whether, if tlie daughter had permitted the son, j L. J., Ch. <53.3 : 17 Jur. {>08 ; 1 W. ih 2o6, 
ill the belief that "the daughter assented to it, i A testator gave all his residuary real aiKl 
to obtain the loan from the trustees, they could : ])ersonal estate upon trust to conv(.'.rt, }>art on his 
have availed themselves of any defence to the own decease and part on his wife's* death, and 
suit, which the son might have, as against the 1 gave the proceeds among his seven eliildreii. By 
daughter : for. in this" case, the letters of the , a codicil this will was revoked as to uiie-.seventh, 
son "to tiic mother, requesting the loan, and upon out of which a legacy was given, and rhe ivsidne 
which the mother’s consent was given, proposed { to his daughter for life, and after to her childi-en. 
not to affect the daughter’s right"s as against the | The projierty was converted, and the int‘ome 
trustees. Ib. ' pidd until 1838, when it a]>pe;ired that a security 

i of a imilthouse, Ac., upon which it hud been 

Uniform Course of Management for Years.] I in vested was dedieient by tlie insolvency airl 

— Where ]iroperty has been admiiiistored and | death of the mortgagor ami tlie existence of 
api)iied without complaint according to a uni- ! deeds by which it hiui betui previou.dy assigned 
form course of management for a long series ; over. The trustees’ (iefence was, rhat tluw wcu'o 
of years, the court will not, b 3 '' an inteiiocutory ' protect cii by a clause of indenmiry in the will 
ord’er, disturb the po.-<sess{on, upon the ground , which referred to diminuriuii by in-oivcncy or 
that such application is a breach of trust" unless I insiillicieut .<eciiriry, aiul tiuit the rc'^tui'^ tpie 
it is perfectly clear that the party in whom the | trust had actpiicM^ed by a. letter and subM'qncut 
property is vested is a mere naked trustee, and I acts : — Held, that tlie ciau.se referred u> w;ts 
has no£ even to a limited extent, any of the | not an indemnity, as the words without their 
nghts or interests of an owner. A motion for I wilful default” controlletl the others; I hat iu> 
the appointment of a receiver of the estates sutHcierit acquiescence wa< pno'cd ; and tha.t 
vested in the Irish Societjq at the instance of the onus rh* showing diligent inquiry on thc- 
oiie of the London companies claiming a bene- part of the trustees (which had not been ^hown) 
heiai. interest in the income of the estates, was lay upon them and not on the cost u is quo timst. 
thcrtd'ore refused. S/d/merd Co.v. Iridi Soriett/. Stretion v. Ashmall., 3 Hmw, 9; 21 1^. J.. t’ln 
1 Myl. & Or. ,162. ^ ‘ 277 ; 3 W. li 4. 

A. a husband am! B. his wife coiivc;y*ed real 

Mistaken Gonstraction of Doubtful Clause estate belonging to the wife to trustees upon 

in Bofetiement.] — Honstruction of a clause in a trusts for sale, and directed tliciii to iiiviMl: the 
’ iiiawiagc settleinent. A court of C'quity will not purchase money in certain speciilod securiilpf 
I direct payments made tmtler a mistaken con- and to stand possessed of them u|H)» trust ^for 
- /''’struct ion \if a doubtiul danse in a settlement, such persons as B. should by deed or will apfau at, 

S 'ljUM’efundcd after many years of acquiescence anti, in default of appointment, to pay the imioine- 
parties and after the death of one of the to B. for her life, for her separate tisc, and, after 
of the settlement, especially where her death, to stand possessed of the capital for 
i armigements have, proeeetltHl her next of kin under tlie Statutes of Dfstribiitioiii 

that eaMfcruetloK. iUiftnnv. as if she had died intestate and not 'WBtder c«wer*« 

ture. The trastees, with Hie assent and kiiow- 
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ledge of B., put out the money on seenrities not 
authorised by the deed of tj’ust, and the whole 
was lost. B. did not give any writing to the 
trustees as to the disposition of the trust money. 
After the money was lost B. appointed the fund 
to her infant ciiildren. and, shortly after, a bill 
was tiled by tlicse children against the trustees 
to make good the loss Held, that the piaintitfs 
had no claim against the trustees, and the bill 
wais dismissed. Trewer v. Swirl e.s\ 2 vSm. eSc G. 
219 ; 2 Eq. H. ; 28 L. J., Ch. 542 ; 18 Jur. 
1061); 2 W. 1-L 389. 

Buty of Trustees to Explain to Cestuis 

que Trust their Eights.] — A testator by his will 
bequeathed the residue of his property to his 
executors, W. C. and N., in trust to invest and 
pay the income to his widow for life, and after 
iier decease (in the events which happened) to 
•live children. The eldest child attained twenty' 
one in 1839, and the youngest in June, 3846. 
The three executors proved tlie will, but N a 
solicitor, was almost entirely the acting trustee. 
The money was left by his co-trustees in the 
hands of N. alone : and on the youngest child 
attaining twenty-one, he, on behalf of himself 
and the other children, attempted to obtain pay- 
ment from N., ami in 1848 addressed a letter to 
hi. consenting in etfect to receive payment by 
instalments of oOZ. In 1849 a bill was tiled by 
the five children, for the purpose of making the 
three trustees 3'esjjon.sible : — Held, that it was 
the duty of the trustees Is. and C., not only to 
have the nioney in their hands, but to explain to 
their cestuis qiie trust wdiat their rights were ; 
and that not having been fully informed at the 
time of what their rights were, there was nothing 
in the conduct of the plaintiifs, whether in the 
way of acquiescence or of giving time, to deprive 
them of their remedy against the trustees, who 
were held jointly adul severally liable accordingly. 
Burroicr; v. Walh^ 5 ]3e G. M. & G. 288 ; 8 
Eq. K. 960; 8 W. K. B27. 

Kon-couversion by Trustees — Eeceipt by 

Tenant for Life of Dividends.] — A testator gave 
the residue of his property to trustees, with a 
direction to convert all his personal estate and 
invest the amount in tlie Bank of England, in 
trust to permit his wife to receive the rents and 
profits, dividends, or other annual produce for 
her life, and after her death to go among her 
children in the manner limited in the will. 
Part of the pi’operty was 24Z. per annum long 
annuities. The trustees did not sell these long 
annuities, but paid the dividends for man}" years 
to the tenant for life. Two of the ciiildren 
joined with her in an assignment by way of 
mortgage of their shares in the residue. It 
appeared that the tenant for life ha(.l asked the 
trustees to convert ; — Held, that the non "Conver- 
sion "was a breach of trust ; that the children 
had not acquiesced, because the dividends 
received by the mortgagee were received in 
respect of the life interest ; and that the tenant 
for life did not acquiesce by merely receiving the 
dividends which were paid to her. Bate v. 
Miurper, 5 I)e G. M. &; G. 888 ; 8 W. K. 689. 

Original Acquiescence •— Subsequent 

Laches.] — A tenant for life acquiesced in, a 
breach of trust by sanctioning a trustee in lend- 
ing the trust moneys upon what at the time 
w"ere insufficient securiiies. Subsequently the 
securities were increased in value, and but little 


was lost by the improper investment ; but owing 
to continued neglect on the part of the trustee, 
considerable costs were incurred, and the fund 
thereby decreased ; — Held, that the right of the 
tenant for life against the trustee for subsctiuent 
laches was not lost by his original acquiescence. 
Lnelihar-t v. Beilly^ 25 L. J., Ch. 697 ; 4 IL 
488. 

Investment on Mortgage — Insufficient 

Security.] — I’he court will not visit a, trustee 
with the consequences of a breach of trust, 
committed with the sanction or by the tlesire of 
the cestui que trust, or of one committed with- 
out such sanction or desire, if when it comes to 
the knowledge of the cestui que trust he has 
acquiesced in and obtained the benefit for a long" 
period. Gri-ffithsy. Porfei*, 25 Heav. 286. 

Two trustees, A. and B., joined in Hie receipt of 
trust money. A. allowed B. to retain the cheque 
for the money, which, against the remonstrances 
of I)., he placed in the hands of a solicitor, to 
I invest on mortgage, and it was lost : — Held, that 
i both were liable. Ih. 

'■ Two trustees, A. and B., had allowed trust 
money to be received by their solicitors. The 
cestui que trust authorised its investments on a 
mortgage by B. alone. The money being in 
danger, and the solicitors pressed, a mortgage 
was given, but as to which Ih e.xercised no judg- 
ment, and it turned out insufficient : — Held, that 
both trustees were liable for the loss. Ih. 

x\ widow, a tenant for life, desiring an incj’ease 
of income, induced a trustee to inve.st out of a 
trust fund a sum exceeding two-tliirds of its 
value oil mortgage of copyhold house jiroperty, at 
interest at 5Z. j)er cent. After the rents luul be- 
come insufficient to pay the interest, her daughter, 
on her marriage, became entitled to one-foui-th of 
the trust fund. The trustee having stated to the 
husband and wife the deficiency in the widow's 
income, and its cause, they accepted a small sum 
of money in hand in lieu of their one-fouitb, and 
made no objection for ten years, when the widow 
died- Becoming then entitled to the Three- 
fourths ])art of the fund, they sought by suit to 
charge the trustee with the deficiency : — HekU 
that they had so far acquiesced in. the investment, 
and could not conqilain of it. Farrar w 
Barra cloxujh^ 3 8m. <k G. 281 ; 2 W. 11. 244. 

Cestui que Trust Eeceiving Income of Im» 

proper Investment.] — A tenant for life received 
oh per cent, on a mortgage huproperly taken by 
trustees, and for which, on a loss, they were 
matle res|)onsible ; — Held, that he was only 
entitled to 4 per cent, in taking the account; of 
income, and that 1 per cent, must be taken as 
pai’t of the subsequent income. Jh. 

A cestui que trust having, with knowledge, 
received the income of an improper investment ; 
— Held, bi>und to give credit for the difference 
between it and the income which would htive 
arisen from a proper investment of the trust 
fund, Batm y.Hod(f,wn, 25 Beav. 177 ; 27 L. J., 
Ch. 449 ; 4 Jur. (n.s.) 252 ; 6 W. K. 855. 

Married Woman Ee strained from Anti- 
cipation.] — Quiere, whether a married woman 
who is entitled to the interest of a fiiml for her 
separate use, without restraint upon anticipation, 
can be hound by acquiescence in an improper 
investment of the fund. Jh, 

'irustee of separate property of f-me coveu’t, 
without power of anticipation, joining in a 
lease for which a fine was paid and received by 


m 



Agreemest to Release by Married Womaa 

Kestrained from Anticipation.'’ — A aiiarrunl 
woiiiai], ivstrrdi 2 L*d iroiii ant k*j{nsrioii. «*aHiait 
a^/ive to release lier trust(H> Iroia liability in- 
curreil bv their <li.>reLfai<l of that resfi*u:nl. 
jjirli.sum. V. 7/imk, 14 \\\ ib 

— ^ Cestni qne Trust Entitled inBeversion.j*-* 
A cestui qne trust. wh<J^e intere>r revfa'suajary. 
is not bound to assent hi> title until b eutnes 
intcj ])Ossession. He is itor, lh>\vever. less eapabie 
of giviny»' his ass:ent, by ai‘t> or oTherwbH\ t<j a 
breach of trust by reason of his interest beiii^j in 
reversion. Lifr As^sorhitJnu e/' >‘re//e/o/ v. 
SkhMl, 3 I)e a F. & J. ibS ; 7 3uu (X.a) 7?io ; 
4L. T, Hll t It W. B. a4L 

A cestui qne trust is not boiiiid by aequi- 
' esceuce, unless fully iiif<*rmal of his rights, and 
of ail the material facts and eiretmwuoifes of 
the case. Ik 

. — Onus oa Trustee! te Trove 
— Although the outis lies upon a party relying 
u,p,oii a<a|uiesceiice,to„.pi*ore 
the cf>nseiit of the cestui ipie trust is tp be 
inferred, there may be cases Ie whiebylroai 
S iengfh of time, such fads mtnild be pwume^i Ik 
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:a third person : — Held, a breach of trust, 
.although the feme coi’ert (being a minor at the 
time) joined in the lease. Jlootli v. Furncr, 
1 Ir. Eq. B. 37. 


Length of Time in which Acts Acquiesced 

in to he taken into Account.] — In a marriage 
.settlement, a husband covenanted with the 
trustees, that his heirs, executors, administrators, 
.and assigns would, after his death, pay to bis 
wife a jointure of 40/. per annum ; and that they 
would pay the trustees 400/. for the benelit of the 
children of the marriage, in case there should be 
any. The husband became iiulebtod to one of 
the trustees, who entered up judgment against 
him, and insured the husband’s life for the 
anioimt of the judgment. Upon the sale of the 
trust pro] )erty Held, that the assignee of the 
trustees’ judgment was entitled, in respect of the 
incumlu’juice, to priority to the settlor's wife and 
children ; and that in considering the dealings 
between a trustee and his cestui que trust, the 
lengtli of time in which the acts of the former 
had been acquiesced in, with the knowledge of 
the latter, was to be taken into account in favour 
of the trii.stce. In. rr, Ex 

parte, 5 L. T. 241. 


Belease to Trustee.] — A trustee pcrmitte<l 

his co-trustce, the father of one of the ccstiiis qne 
trust, to sell out the trust fund, the co-trustee 
<lepositing with him a packet of title deeds by 
way of imleinnity. The son on coming of age, 
in iSol, had an interview with the trustee upon 
the subject. In 1855 the father, when danger- 
.ously ill, spoke to the son about the breach of 
trust, and desired him to call on tlie trustee, and 
obtain from him and keep the })acket of deeds, 
which tlie son did. The son afterwards received 
a letter from liis father, while still dangerously 
ill, recpiesting the son, in the event of the 
father’s death, not to hold tlie trustee resiionsiblc, 
and inclosing the form of a inemomndum for tlie 
son tu ciqiy and sign and send to the trustee, and 
by which the son, in consideration of the 
delivery iqi of the deeds, discharged the trustee 
from ail liability. The fathei’ died in 18511, and 
in ISbl the son tiled a bill, seeking to make the 
trustee liable for the broach of trust: — Held, 
that the son bad by his conduct so acquiesced in 
the breach of trust as to jircclude him from 
eompiaiiiing of it. Earrant v. Bhineliferd 1 
iJe (b J. A S. 107; 33 L. J., t:h. 237; U Jur. 

423 : 7 L. T, 77t) ; 11 \V. K. 21)4. 

Wiien a breach of trust has been comnntted, 
from wliieli a trusiee alleges that he l>as been 
rel<.-ased. it is incumbent iq.on him to show 
lluK Mie'n I’elease was given by the cestui que 
trust dcli!)eraTe}y a7Ki advist<lly, with full know- 
ledeo of tdl the circumstances, and of his own 
rights and ehiiins against the trustee. Acqui- 
escence may, however, be an answer to the 
cestui que trust ; and therefore where a cestui 
(]uc trust, with full knowledge of all the eir- 
cuuisTanees of the breach of trust, had taken no 
}?rocci*diugs for ti*u years ; — Held, to amomit to 
..ftOtjuicsccnee on his part. Ih, 
hr A trustee holding a fuxul in trust for three 
1 ailiwed their father to receive the income 

I wfetfr shares dtiring their rcBpective mmorities, 
him to be unable to maintain them. 
Two of the children attained twenty-oue in the 

,.«IM . .bequmtbing his pro- 

'^5d|iiMr©ii ec|ually, and ap- 


pointed the trustee his executor. The youngest 
child attained twenty-one soon after his death, 
and within a few weeks received her share of the 
capital of the trust fund, and signed a reeei])t 
expressing her apiU’obatioii of the mode in wliich 
the income had been rqqjlied during her minority. 
About half a year afterwards she and her two 
sisters received their sliares of the father's 
estate and gave a release by deed to the trustees. 
After this she tiled a bill U) charge the trustees 
with the dividends accrued on lier ^bare of the 
trust fund during her minority: — Held, that 
after having, with a knowledge of the facts, 
received from the trustee her share of her father’s 
estate, which was primarily liable tr. ihe claim, 
and given him a release, she could not maintain 
the claim aeainst him. Avcline v. Mellhaish^ 
2 He G. J. A S. 288 : 10 Jur. (N.s.) 781 ; 10 L. lb 
830; 12 W, II. 1020. 

A trustee, bj’ omitting to invest a sum of 
I money siitiicieiit tu }}ay an annuity of iUO/. a 
'year to a party foimiifcv is liable, when the 
[)arties in remainder become entitled to the 
fund, to make good any rise in the stock, 
assumiii.E it had been ])urchased ; and although 
the principal directed to be invested was j)aid, 
and a rele:ise obtained, still it was set aside after 
a subsequent delay <»i: ten years, and the dif- 
ference in value was directed to be paid to the 
cestuis ([tie trust who were illiterate and ignorant 
of their rights. Asiplaud v. Watte, 25 L. J., Ch. 
53 ; 1 3ur. (X.S.) 068 : 3 W. B. 52(>. 

A. being tenant for life, with rcjuaindcr to his 
children as he might a])puint.aud being indebted 
to one of the trustees of tlie fund, soon after his 
elde.^t son came of age, he executed the [nover in 
his eldest sun's favour, and the wheJo fund was 
retained by the trustee iit satisfaction uf tlie 
debt. The son, wlio w.as twenty-three yenr> <»f 
age, executed to the trustees a releu'^c cf all 
claims in reqiect thereof; anil eighteen years 
afterwards, he in eonjunetiun with a younger 
brother and sister, tiled a bdl again"'! the inr«-tee''i 
to set aside tlie tran>aetioii. 'i'he court declared 
the whole transaetion framduleut and void, 
Tlie trustees were oi'dertd to lestore the fund, 
and the father was ab’o laid re.q on-'ible. Wadr 
V. fba*. 4 L. J., Ch. 105. 
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TEUST AND TEUSTEE — Cestiii que Trust. 


When trustees have committed a breach of 
trust, in order to discharge themselves they must 
clearly show that their cestui que trust, on 
becoming beneficially entitled, adopted the 
transaction. C\>p(^ v. Chtvk, 18 W. E. 279. 

In the year 1810 a sum of stock •was trans- 
ferred into the names of A. and B., in trust for 
a father and nioth/r, in certain proportions, for 
their respective livms, with remainder to their 
children. Shortly afterwairls, the stock was 
transferred b}" A. and B. into the tiame of B. 
OTily, who a[)propriated it to his own use. In 
the year 1818, the father and mother filed a bill 
against A. and B. to have the stock replaced ; 
and tJie children, (two in number) were co- 
})laintiifs, and, being infants, sued by their 
father, as tlieir next friend ; but that suit was 
soon afterwai'ds coiupromised, upon B. giving 
security for the payment of interest for the time 
past and for the time to come. A. subsetiuently 
died, and his personal estate was distributed 
among his legatees : and two of those legatees 
then died, having received their legacie.s ; and 
th,> residuary personal estate of one of them 
was paid over to her residuary legatee. These 
distributions were made in ignorance of any 
demand arising out of the breach of trust in 
which A. had concurred. The elder of the two 
children attained twenty-one in 1821, and the 
other in 1823. In 1838 they filed a bill alone 
against B. and the personal representative of A. 
and his surviving legatees, and the personal 
representatives of liis deceased legatees, and the 
residuary legatee of one of those deceased 
legatees, and against the father and mother of 
the plaintiffs, praying to have the fund re- 
placed : — Held, that the plaiuti-ffs were entitled 
to call upon the surviving legatees of A., anti, the 
personal representatives and legatees of liis 
decea-cd legatees to I'ofnnd : and that, without 
any previous intpiiry as to whether the plaintiffs 
had known of or acquiesced in the breach of 
trust, or t!io compromise of the suit of 1818. 
mreh V. 3 Myl. Cr. 31 ; 6 L. J., 

Ch. 303 ; 1 Jur. 588. 

Same Person Trustee and Cestui que 

Trust.] — The trustees of a marriage settlement 
permitted the husbaud to retain the trust funds, 
■which he appropriated to his ow.i3 use. One of 
the trustees ultimately became entitled under the 
settlement to half the trust funds : — Held, that 
the estate of the husband was liable to refund 
his moiety. ButlTr v. Cnrtrr, 37 L. J.. Ch. 270 ; 
L. E. 5 Eq. 276 ; 18 L. T. 11; 10 W. R. 388. 

Will — Appointment to Second Set of 

Trustees — Character in which Plaintiff Sues.] — 
Under a settlement certain funds were held by 
trustees upon trust for the issue of L. S. in such 
manner as she should by will appoint. L. S., by 
her will, appointed the funds to trustees — as to 
two-fifths, upon trust to pay .the income to her 
son until he should attain the age of forty yea.rs, 
am I when and as soon as he should attain that: 
age she directed that the trust premises should 
be held in trust, for her said son. his executors 
and administrators, and provided that her said 
son should 'sell, assign, or otherwise p,art with his i 
said share, the appointment in his favour should 
be void, and the said share should be held upon 
the trusts declared of the remaining three-'fiffch 
parts for the benefit of her daughter. The son 
died under forty without having forfeited his 
interest, Ha the surviving trustee of the will 


of L. S.,; and who was ais^ co-trustee with L. of 
the original settlement, got possession of the: 
two-fifths and misapproiudatec! it, and the bene- 
ficiaries under the will of the son obtained, 
judgment for the amount against B., who Was 
the surviving executor and tru,stee of the son’s, 
will, on the ground of his negligence and wilful, 
default in not getting in the trust fund. B. 
having died, his executor brought this action. 
again.st L. and H., seeking a declaration that 
they were jointly and severally liable to replace- 
the amount so found due from B. X. had., 
become bankrupt : — -Held, that L. was iiot liable,, 
on the ground that the })laintiff must be treated 
as representing B. and it appearing upon the;, 
evidence that B. had, in 1872, treated X. as. 
s:dely accountable to him for the two-fifths, and 
had done nothing to recover the fund, the- 
[jlaintiif was barred by the dcla^'' and acqui- 
escence of B. Sootney v. Lamer, 55 L, J., Oh.. 
443 ; 31 Ch. D.380 ; 54 L. T. 194 : 34 W. E. 407 
— C. A. .. 

Lapse of Time-— Settled Accounts.] — Evoni 
where the . statute of limitation.s doe.s not apply, 
the court will not entertain a suit by a cestui que 
trust, instituted for the purpose of chaUciigiiig- 
the accounts settled by his trustees, when the 
accounts and matters had been iuvestigated. 
tweiity years before, and he had every oppor- 
tunit3^of going into them. Lapse of time alone - 
will be a sufiicieiit bar to such a suit. JJriyJit v. 
Leyertan, 29 L. J., Ch. 852 ; 6 Jur, (X.S), 1,179 ; 

8 W. E. 678. Affirmed 30 L. J., Ch. 338 ; 7 Jur.. 
(N.S.) 559 ; 3 L. T. 713 ; 9 W. E. 239. 

Sals of Trust Property to a Trustee.] — A. 

testator devised a farm to his son, to be valuetl 
by A., and one-third of the valuation to be paid 
to the plain tiff. In 1833 A. bought the farm 

himself for 750/k, and paiti one-third to the- 
plaiiitiffi, who accepted it. In 1850, A. being 
<lead, the plaintiff filed a bill to set aside the sale 
for inadequacy of consideration : — Hel-.l, that 
considering the lapse of time and tlie death of" ; 
A., the pla.intiif was too late, and the bill was. 
dismissed. Balivv v. Iltuul, 18 Bear, 398. On, 
appeal 3 W. E. 118. 

Mistake of Law,] — A husband survived. 

his wife, who was one of several ecjnitable 
tenants in common. Hewa.s at I vised hy eounsei 
that he had no title as tenant by the curtsey,, 
his wife never having been in possession, and 
that if he intended to set up such a title, he- 
ought not to sue with his infant daughter in a 
partition suit which was then in coiiteinplatiou. 
The suit was nevertheless instituted by him as- 
the next friend of the daughter, and in 183U a 
decree was obtained. A partition was matie- 
under the decree, and the legal estate in the 
daughter’s share conveyed to the use of the 
father during the infancy of the daughter, in 
trust for her maintena,uco, and afterwards to her 
own use in fee. The daughter attained twenty- 
one in 1843, and married in 1847. In 1852 the 
father filed a .bill to be relieved from the trusts, 
on the ground of mistake,, and to have his title 
as tenant -b^r the curtsey establishcil : — Held 
among other things, that length of time and 
acquiescence and the marriage of the daughter,, 
although without the father’s consent, be- 
fore the father disputed the daughter's title, 
constituted a sufficient answer to the .suit ; ami 
that possession obtained in the character of 
trustee cannot be retained as one adverse to the- 



TRUST AND TRUSTEE— T/ie Cestui quo Trust. 


trust must uot be taken to liave elected to aban- 
don then* claim against her and to rest content 
with impounding her life interest : that, there 
being a debt due from H. C. at her death to the 
estate of J. 0., and the trusts of his will not being 
completed, the surviving trustee was the proper 
pel-son to bring the action, utuI that the cestuis 
quc trust need not be parties. I h. 

Although as between the ce>tui que trust and 
a stranger the claim of the cestui one trust is 
barred \7 lapse of time operating against his 
I trustee, hipse of time is no bar as between cestui 
que trust and trustee, i h. 

Married Woman Eestrained from Antici- 
pation.] — hersonal estate wiis by settlenient 
vested in trustees for IL, a married woman, for 
life, without power of aniicipatiou ; and in ca-^o 
there should be no issue of the marriage, in case 
M., her husband, should survive lier, ns she should 
b}" deed or will appoint, and in ease she shouhl 
survive, for her absolutely. W., the noting 
trustee of The settlement, at the instance of the 
wife, applied the property in discharge of her 
husband's liabilities. M. died ; and by R.'s 
recpiest the trustee took no steps to realise M.'s 
assets. R. mari-icd again, after the lapse of some 
years, and in her marriage settlement recited, 
her wish to give credit to \V. for all payments 
made by the trustees at her request : — Held, 
that R. had lost her rieht to make the trustee 
liable for his breaches of trust. 1^ nth nf cord v. 
JIazlerr, Ir. Ch. R. 

Slaves in the West Indies were bequeathed to 
exccLitoi’s, upon trusts for a niece of thedesrator 
for lier life with remaiiuler to her children. The 
executors having renounced and (h.-eJ aimed, 
administration with the will annexed u’as 
granted to the niece, who afterwai-iis married a 
minor. Before her husband had athiincti twent^y- 
one the husband and wile executed a >crrieinent, 
reciting that the husband was. in right nf the 
wife, possessed of tlie slaves, theretofore the 
property of her late uncle ; but not in any 
manner referring to the will. The sciUement 
purported to assign the slave‘s h‘ triHinw'- in 
trust to sell and invest the proceeds and pay the 
income for the separate use of the wife for life, 
without power of anrieipatiuii, with trusts by 
way of remainder to thcchildrc!! of the m i rriage. 
Before the husband came of age, the husband and 
wife soi< I the skives without noticing the static* 
meat in the contract, but pai<i part of tise pur- 
chase money to one of the iithoh's of the 
settiemciit, the other trustees not concurring in 
or being in fact aware of the sale or payment. 
An amicable bill was then Jikid on bw‘h;i;f of the 
infant children of the marriage, to have the 
trusts of the setlleinent carricii into e.xecJttion, 
or a new settiemciit made in eonformity with an 
oiler of the hiisbaiul to execute siich set rhunent 
on receiving H.oUUf. out of the wiftjV fortitne. 
This bill contained an allegation that the proeccils 
of the slaves Inul been investeti in \ ■ c names id 
the trustees. The trustees, Iw tluir aiiHwcr, 
admitted the truth of tin's allegation. The 
husband and wife, answering Heparatelyq dis- 
puted the validity of rim seitlcmeut, and refustHi 
to be boumi by it; but the husband oitcriHl to 
execute a settiemciit on the terms ulkive men- 
tioned. The flecrec declared the scttliiiient 


cestui c|ue trust, after the legal estate under 
which the possession was taken has determined. 
Sttmev. Crrdfrcj/, 5 De Gr. M. & Gr. 76 ; 23 L. J., 
Oh. 709 ; 18 Jur. 52-1. 

At the time when the conveyance was com- 
pleted, the trustee of the will of a testator 
whose property was at the date of the will 
under contract for sale to a railway company, 
and who was a solicitor, took counseTs opinion 
as to the person to whom the purchase money 
was payable, and who ought to join in the con- 
veyance, and the opinion was given in favour of 
the devisee. The trustee accordingly paid the 
money to her, and informed the plaintiff of the 
result, but no settlement of accounts was come 
to between the plaintiff and the trustee up to 
the time of the institution of the action, and 
the plaintiff had not executed any release or 
discharge to tlie trustee. This action was 
brought to recover the money out of the trustee’s 
estate, after his death, and nearly five years after 
the payment had been made -Held, that no 
case of acquiescence was made out against the 
plaintiff, and that he was entitled to recover 
.from tlie trustee’s est-ite the moneys received 
from the railway company, the amount to he 
recouped to the" trustee’s representative by his 
co-defendant, the devisee, v. Donald, 

Jackaon, In re, 4-1 L. T. 467. 

Waiver of Breach of Trust— Stale Be- 

mand.] — A cestui que trust who with knowledge 
that his trustee has committed a breach of trust 
obtains from him a pare only of that to which he 
is entitled, does uot thereby waive his right to 
such relief as he may be able to obtain unless an 
iiiteution so to do can be clearly inferred from 
the suiTounding circumstances. Crim, In re, 
Ifar.stun v. 'fe/ti-^on, “)1 L. J,, Ch. 645 ; 20 Ch. B. 
109 : 45 L. T. 777 ; 30 W. IL 376— C. A. 

Jn November, 1860, an order was made in a 
suit for administering the trusts of the will of 
J. C., to wliich li. (A, a former trustee, was de- 
fendant, directing her to pay into court a sum of 
money in respect of breaedies of trust committed 
in 1843 and 1845, the amount of which had been 
ascertained by the chief clerk in the suit. H, C. 
went a broadband substituted service of the order 
was matle upon her. By the oi-der on further con- 
sideration in 1863, H. C. appearing by counsel, 
certain sums of money to which she was entitled, 
and lier life intei-est under the testator’s will, were 
onlered to be impounded and paid over to the 
account of H. C. funds applicable for the repay- 
ineur of trust funds mis!ippr(q)riated,*’ and an 
inquiry was <lirected as to what steps should be 
taken to obtain restitution of the funds. Certain 
other orders were made in the suit, but no per- 
sonal order was made on H. C. for pmyment of i 
the amount <■)!' her defalcation, nor any steps | 
taken against her, although she returned to I 
Bnghuid in 1870, where she remained till her | 
death in 188d, and her residence was known to j 
the then trust ee.s of the will and some of the j 
cestuis (pie trust. On her death the surviving • 
trustee of tlie will of J. 0. brought this action | 
against her executors, claiming the administra- j 
tion of her ival and personal estate on behalf of I 
himself and all ottier the creditors, alleging him- 1 
a eredttor in respect of the unpaid balance 

the' turn representing the breach of trust. At 
of the institution of the action several 
under J* Cl’s will were infants : — ; 
action wjas mt an. attempt to 
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TEUST AND TEUSTE 

Afterwarrls it. was discovered that the admission 
in the trustees’ answer was incorrect, the trustee 
who received the proceeds of the slaves having 
applied the money to his own use, and having 
by false statements induced his co-trustees to 
helicve, and admit ii])Oii the answer that the 
investment in their names and his had been 
made as there stated. His circumstances were 
such that any attempt to i-ecover the amount at 
any })eriod would have beoi l) 0 [)eless. More 
tiian twenty years after the wife was aware of 
these circumstances she instituted a suit against 
tlie co-trustces to make them personall 3 ^ liable 
for the bi-each of trust: — Held, first, that the 
above facts, inde[>endently of the admission of 
the co-trustees in their answer, did not render 
them personally liable in respect of the proceeds 
of the sale of the slaves, the title of the settlors 
not having been such as to enable the trustees 
legally to possess themselves of tlie fund ; and, 
secondly, that in the cii-cumstances of the case, 
the admission did not create an^^ such liability. 
jDerhi^lilre v. JIame, B He (>. M. & (>. 80. 

henilde, that a clause restraining a married 
woman from anticipation does not exempt hei' 
from the ordinary consecpienccs of la})se of time 
and acquiescence ; also, that in the cireumstances 
above vstated, the administi-atrix committed a 
breach of trust by marrying without providing 
for the security of the trust property ; also, that 
having, by her separate answer in the first suit, 
refused to be bound by the first settlement, she 
could not afterwards sue the trustees for non- 
pei'formance of the trusts <jf it ; also, that her 
havipg concealed from them the nature of her 
title wdien she assumed to settle the funds, would 
of itself have been a defence to such a suit. Ih, 

Express Trust — Laches,] — Where an ex- 
press trust is established, mere lapse of time, if 
not coupled with oi her circumstances rendering 
it unjust to give relief, will not, apart from any 
statute of limitations, bar the claim of a cestui 
que trust. Cnm^ In cc, Ilarston v. Timlion, 
supra, followed on this point. Hoelief onoauld 
V. 60 L. J., Ch. 74: ; [1 897] 1 Ch. 

196 ; 75 L. T. 502 j 45 W. R. 272->a A. 

Constructive Trust.] — A constructive trust 

may be barred by long acquiescence. I£a,sell^ 
& parfe^ B Y. ck C. 617 ; B Jur. 1101. 

Though no time bars a direct trust, as between 
cestui que trust and trustee, a constructive trust 
barred by long acquiescence, though the true 
state of the fact may be easily ascertained, and 
the ground of original relief was clear, and even 
arising out of fraud. BenkJ'nrd v. Wade^ 17 Yas. 
97 ; l‘l R, R, 20. 

A testator died in 1810, in India, having be- 
queathed his English property to two infajits, 
whom he acknowledged as his natural children : 
and having appointed his nephew, E., to be their 
guardian. Part of his property consisted of a. 
bond, dated in 1810, in which he was obligee, 
the obligor being seised of real estate in Ireland. 
In 1811 E. obtained possession of the bond fj'oin 
the test<a tor’s executor ; but he did not register 
it, nor did he ever take any steps towards realis- 
ing the security. In 1821 the elder of the 
■infants attained twenty -one ; in 18B2 slie 
married : and in 18BB, when the bond had 
become irrevocable, E.. for the first time, 
informed the elder child and her husband of the 
existence of the bond ; and upon finding it was 
then too late to register it, he handed it to the 


E — The Cestui que Trust. 

husband, directing him to see to it. Xo step was 
taken until E.’s dcatli in 1870, after which, in 
1871. a bill was filed, seeking to make E.'s estate 
liable as for a breacli of trust. At this time the 
younger infant was dead, arnl had no legal per- 
sonal representative ; but his son, who was 
entitled to administer, was made a defendant 
Held, that tlie parties, by acquiescing for thirty- 
eiglit years, and waiting till E.’s deatli, had lost 
their right to make any claim against Ids estate. 
Sembie. that E. was not at. any time liable for 
any broach of trust. SlrciiH(/i v. Wihon, L, H. 
1B'E<i. B6 ; 25 L. T. 408 : 20 W. R. 109. 

Misapplication of Rates hy Commissioners 

— Costs.] — Certain commissioners were em- 
powered by an act of parliament to levy intes and 
to a])pl 3 ' tlieui for certain specified pui‘[>oses. The.y 
liad applied paif, and intended to apply more, of 
tlie ])rocee<Is of such rates towards defraying the 
expenses of an application to paidiament for an 
extension of their powers, such an application 
not being one of the j)urposes mentioned in the 
act. An injunction was granted (pne 1 W. R. 
B2B) restraining the commissioners from such 
further intendcfl a[)pUeation. And on the hear- 
ing of the cause on a motion for decree : — Held, 
that although, if an earlier application to the 
court had been made, the misapplication of the 
trust funds might have been prevented, yet that 
the commissioners were bound to replace the 
trust funds ; but under the circumstances, delay 
having taken place in applying to the court, the 
commissioners were excused from payment of 
the costs personally. Att.^Grn. v. BaMfclie, 2 
E{]. R. 145 ; 17 Jur. 801. 

Sir aUo Li ‘\riTATioKS (Statute of). 


E. ACTIONS BY AND AGAINST 
TRUSTEES. 

1. In 862. 

2. Burtiea. 

a. Settlor or his Representatives, 866* 
5. Co.siuis quo Trust, 868, 
r. Trnstees, 874. 
d. Third Parties, 889. 

B. The Statute of Lumtutionii^ 891. 

1. In Geneiial. 

Service out of Jurisdiction. ] — UtKm a petition 
under the Trustee Relief Act the court 1ms jusds- 
diction to order service on a respondent, out of 
the jurisdieiion, and also substituted service. 
BoneUdfi Bloetrie Telef/raj)! (!>., In re, CooIIa' 
Clahn. 43 L. J.. (fii. 720 ; Ij. R, 18 Eq. 655 : BI 
L. T. 8B ; 22 W.' IL 856. 

The court has authority to (U’der scrvie‘,e, upon 
minors I'esiding out of the, jurisdiction, (tf a piUi- 
tion under tlio Trustee Acts, 1850 and 1852 (IB 
& 14 Viet. c. 59, and 15 vk 16 Viet. B. 55) ; aud 
also of a petition under the T’rnstee Relief Act 
(11 & 12 Viet. c. 68). Wut'Iierleap In re, l)nnni\ 
7>^. 1 .L. R. ir. 12. 

The court has jurisdiction to onler service of 

petition under the Trustee Relief Act (10 k 11 
Viet. c. 96), on a })arty out of rhe jurisdiction, 
Haney, In re, 44 L. J., CTi. 272 ; L..U.' 10 Uh. 275 ; 
Affirming Bl L. T. 645. 

No action, will lie against trustees, cither by 
their cestui que trust, or, in ca.se of his l,)ank- 
ruptcy, by the assignees of such cestui (pie trosw 
Allen V, Imlett, Ploit, 611. 
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Action by Trustees— Trover — Eight to Sue — 

Conversion of Chattels.] — Trustees having a tifle 
to chatt els with an immediate right of possession 
can sue in 


I To Set Aside Deed.] — A testator devised 

I his real estate to the plaintiff, and gave various 
legacies to his other relations; and then, after 
reciting that he held a farm from year to year, 
he declared it to be his wish, and he authorised 
his trustees, to give up the tenancy in favour of 
the plaintiff, provided the lanfllnrd would accept 
him as tenant, and in that event he Ixiq neat lied 
to him all the stock on the farm. On the testa- 
tor’s death it appeared that liis personalty, other 
than the farming stock, would he insulliclerit to 
pay his debts and legacies, and tlie trustees of 
the will, one of whom was the latidlord’s agent, 
induced the landlord to refuse to m.'cept the 
plaintiff as tenant of his farm, unless he agreed 
to take 200/. and give up the testator's realty for 
payment of !iis <iebts and legacies. The piaiutiif 
agreed accordingly, was acctqired as tenant, and 
executed a dee<l conveying the realty to the 
trustees. About four years afterwards he a 
bill To set aside this transaction ; — Held, tliat the 
trustees had been guilty of a clear breach of trust 
in wliat they had done to iiukice the plainriif to 
execute the deetl, and that it must be set aside, 
and the trustees must pav tiie costs of the >uir. 
/i7;7os* v, 7>V;7'c;*, dl L. Ch. iU ; L. IL 7 Ch. 
104 ; 25 L. T. 088 ; 20 W. II. 100. 


for the chattels, although they 


rover 

may never have taken actual possession, but have 
allowed the goods to remain in the occupation of 
their cestui que trust ; and although the title 
may be liable to be defeated by the claim of 
some third party, yet the wunngdoer cannot set 
up the title of that third party as a defence to 
an action against himself for the recovery of 
the goods, Jhirlipr v. Furloitq^ 60 L. J., Ch. 808 ; 
[1801] 2 Ch. 172 ; 04 L. T. 4il ; 30 W. E. 021. 

Lease by Trustees — Use and Occupation.] 

— A., being in possession of premises under a lease 
from two trustees for a term which hatl expired, a 
new lease was granted for a further term, but was 
executed by one of the trustees only. A. paid 
rent to both trustees uutil one of them died, 
and for the rent due after his death the other 
tmstee brought an action Held, that be 
might maintuin the action in his own riglit, and 
was not bound to sue as surviving trustee. 
WheMletj v. Boyd, 7 Ex. 20 ; 21 L. J., Ex. 30, 

On Covenants in Lease.] — It is no defence 

to an action on an indenture of lease by the 
trustee of a i)arty who has become bankrupt, 
that the lessees have performed their covenants 
with the assignees of the cestui que trust. 
Bntten v. Britten or Berrott, 2 C. cV M. 507 ; 

4 Tyrw. 473 ; 3 L. J. Ex. 181. 

Policy of Insurance on Goods — Bankrupt 

Trustee for Assignee.] — Action on a policy of 
insurance on a ship and cargo, alleging an 
average datnnge or loss on a portion of the 
cargo" insured, and a breach of the policy by 
reason of non-payment of the proportion of the 
average loss. Flea, bankruptcy of the plaintili 
before aetiou. Ileplication, a contract of insur- 
ance to A. before the bankruptcy, with an aver- 
ment that the plaintiff sued as trustee for A. 
■Bejoinder, that the risk ended before bankruptcy, , 
and that the right to have a retiiim of premium : 
was not transferred from the plaintiff befoi’e 
bankruptcy : — Held, that the causes of action 
being both vested before Ijankruptcy, and being 
such that distinct actions might have keen 
brought by him whilst sui juris, he was entitled 
to sue in his own name as trustee for that cause 
of action in wi'iich he had no beneficial interest 
at the time of his bankruotcy. It w'ould have 
been otherwise had he then any beneficial interest, 
however small, in the cause of action itself. 
Boddingtou v. CastelU, 1 El. ck Bl, 871) ; 1 C. L. K. 
281 ; 23 L. J., Q. B, 31 ; 17 Jur. 781 ; 2 W. II. 
369 — Ex. Ch- 


To Eecover Commission.] — The plaintiffs 

chartered from the defendant a ship to convey 
a cargo from Liverpool to Calcutta, under a 
charter -party which stipulatetl that the ship was 
to be consigned to E. & Co., Calcutta. *‘onthe 
usual terms,'’ one of wliicli was that E. &; Co. 
might procure the homeward freiitht at a com- 
mission of :d. ])er cent. The defendant accoru- 
ingly consigned the ship to E. cV (Jo., but made 
an agreement w'ith a third })ai'ty for the linme- 
ward freight. The plaintiffs, who liad prcvinusly 
agreed with E. & Co. for a share in tlie com- 
mission, thereupon sued the defendant for a 
breach of his agreement, but were unable 
prove at the trial in what proporfion tlse com- 
mission was to be divided between themselvts 
and E. Co. : — Hold, tliat the stipulation us to 
the commission having been inserted bn* the 
benefit of E. (K; (Jo., the plaintiffs, notwithstaaidiug 
their inability to prove their interest in tlm eom- 
missioii, were entitled to n^cover as trustees uf 
E.&Co. Boto'rtrson y. 8 Ex. 299 : 221.. J., 
Ex. 209 ; 1 W.ll. 132, 


Evidenee.j — In an action by a tnistoo,, 

he is not bound by the sratetuents" i>f a party 
admitted to be cestui que trust, unless the nature 
of the interest of such party in the trust estate is 
shown. Matf v. Tatjloi\ 0 ibin. CL 201 ; 0 
Scott (TsMi.) 974 ; 12 'i.. J., (b V. 31L 
An authority to a imirriefl woman tri receive 
the rents from parries professiitg be her 
'Cestui que trustees, is admissible in an action against tlnan,, 
a party who has acted as their bailiff in 
.*vd.dng. BoherU v. ShtiUnoi, 1 F. & F. 139. 


Trustee Plaintiff on Eecord — f ' ‘ _ 

Trust suing in his Name.] — Whatever constitutes i or 
an answer to a demand for w-’hich an action is | distrainiii, 
brought, as against the plaintiff on the record, 
is a bar to the action, although brought for the 
benefit of others who have no mode of enforcing 
their claim, except by suing in the name of the I obta 
plaintiff, (rilmn v, Wmte.r, 2 jST. M. 737 ; 5 thev 
B, & Ad.9C; 2L. J., K. h. 130. 

: Objection of Cestui que Trust.] — The 

coitrt will not add a party to the record under 
s, 19 of 23 ^ 24 Viet. c. 120, w'ho is a trustee for Beav. 33. 

■a person wiho objects to his. [being so added. 

Stmrpf y ^ , Actions against Trustees— For 


Bill by Assignee of Trust Fund-^Preliaunaty’' 
Inquiry,]— Bill by assignee of trust fund tO: 
..Ivaiii payment. The trustees having slated that 
were ignorant as t(> the execuim 
assignment, the plaintiffs moved under general 
order 5 of May 9th, 18J0, for a preliminatj 
inquiry as to that fact 'tlmt the case wm^ 

not within the order, Frmt y. 4 
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fclie Use of Gestiii que Trust.] — An infant having 
been injured by a railway accident, her elaiais 
'Were GomprortiLsecl for a sum of money, which 
Tvas paid by the company to her attorney. The 
money was intended for her esciasive benefit, 
.and it having been arranged between her parents 
and the company that the money should be 
■settled, it was ])aid over to trustees of a settle- 
ment, the trusts of which gave the income only 
of the money to her for life. When site came of 
age she repudiated this arrangement, and sued 
the trustees for money received to her use: — 
Held, that the contract entered into by the 
trustees was to hold the money on the trusts of 
the settlement, and that they were not liable to 
Sier in that form of action. Soliofielcl v. Rohimon, 
24 L. T. 51)1 ; 19 W. K. 958. 

If a trustee admits that a balance belonging to 
the cestui quo trust is in his hands, an action for 
money had and received be maintained by 
the cestui que trust on such admission. linear 
X, Ilollmul, 4 H. & M. 6G8 ; 3 A. & E, 99 ; 1 H. 
^ W. 167 ; 4 L. J., K. B. 156. 

Where the trustee of an estate, who had funds 
belonging to his cestui que trust in his hands, 
said that he was ready to pay him 10b down if 
he would give credit for certain repairs : — Pleld, 
that it was such a statement of account and 
declaration of a balance due as would maintain 
an action. Ih, 

An action for breach of duty is not maintain- 
able by a cestui que trust against his trustees, 
where the only breach complained of is the non- 
payment of money which the trustee holds, as ' 
such, to be paid by him to the cestui que trust, ! 
but wdrich he. |has not specifically appropriated i 
for that puiq-jose. JEdwardes v. Lowndes^ 1 El* i 

BL 81 ; 22 L. J., Q. B. 104 ; 17 Jur. 412. i 

Trustees of a sum of money bequeathed to the i 
separate use of a wife acknowledged, by letter, | 
that they hold a sum due as interest, ready to be i 
paid to the wife upon her own receipt and exe - 1 
cution of a trust deed, prepared by order of the 
■court of chancery : — Held, that though they had 
310 right to require execution of the deed, an 
action would not lie against them for money had 
.and received, or for money due on an account 
•stated, until the wife’s receipt was produced. 
Bond V. 10' Q. B. 244 ; 16 L. J,, Q, B. 196 ; 

11 Jur. 655. 

Property was given in trust for the sole and 
absolute use” of a female infant. She afterwards 
married under age, and a settlement was made, 
giving half to the wife for her separate use, and 
the other half to the husband. A bill was filed 
by the husband and wife, after the latter had 
come of age, against the trustees, seeking to 
charge them with a breach of trust. The court 
thought the frame of the suit improper, but gave 
leave to amend ; and the wife being, by amend- 
ment, made to sue by her next friend, a decree 
was made. Davis v. *Pvout^ 7 Beav. 288. 

For Detimie of Deed under which Trust 

•Arises.] — The cestui que trust cannot maintain, 
against a bailee of the trustee, detinue for the 
deed under which the trust arises, even although 
before the detention the cestui que trust had 
drst obtained possession of the deed ; for the 
right to hold a deed is not permanently attached' 
to the first possessor of it, so as to prevent 
e^nother having an equal interest in the deed 
from holding it, even against such first possessor. 
Poster V. Cram, 12 0. B, 136 ;• 21 L. J., €. P. 
189; 16 Jur. 835. " y . = 

• ■ ’ yod ;' xif* 


Innocent Mistake.] — Trustees are not 

ans'werable for an innocent mistake, and from 
which they derive no advantage ; and a court of 
equity will grant a perpetual inj unction against 
proceedings at la'w grounded on such mistake. 
Croohshaklis X. Tm'ner, 7 Bro. P. G. 255. 

For Eeturn of Money paid under Mistake 

of Fact.] — The trustee of a settlement invested 
some of the funds on mortgage of the plaintifi’s 
land. The mortgage provided for interest at five 
per cent, but at four per cent, if paid punctually ; 
the mortgagor, in ignorance of this proviso, paid 
interest punctually at five percent. ; on discover- 
ing his mistake he commenced an action against 
the trustee for the extra one per cent. ; — Held, 
that the action -was rightly brought against the 
trustee though the amount had been handed over 
to the cestui que trust. King v. Stewart, 66 Jj. T. 
339. 

Powers of Court to Sanction Compromise 

— Married Woman.] — The court has jurisdiction 
to sanction on behalf of a married woman a com- 
promise of a suit to make a trustee liable for a 
breach of trust in relation to a fund in which she 
has a reversionary interest. Wall v. Rogers, 
Wall V. Oqle, 39 L. J., Ch. 204, 381 ; L. R. 9 Eq. 
58 ; 21 L. T. 654 ; 18 W. B. 203. 

Refusal of one Trustee to join in Discharge 

to Insurance Office.] — C. was appointed, with five 
other trustees, under a deed which provided that 
every act done under the trust should be with 
the concurrence of at least three of the trustees. 
Three of the trustees advanced part of the trust 
fund to K., one of the parties interested, upon 
the security of an insurance upon his life, in 
which act 0. refused to concur. Upon the death 
of K. the insurance office, before payment of the 
money, required a discharge from all the trustees, 
of whom only three remained alive, in which dis- 
charge 0. having refused to concur — upon a suit 
in the court of session, it was decreed that he 
should execute the discharge, and concur in ail 
lawful and necessary acts to give effect to the 
trust. 0 uchterlony v. Zgmdoeh, 7 Bligh (N.S.) 
448. 

Where one of several plaintiffs (trustees under 
a composition deed) dissents to bring an action 
the court will not interpose, unless upon a 
suggestion of fraud. Bmery v. MueMow, 10 
Bing, 23 ; 3 M. & Sc. 384. 

Ejectment — Trustee of Outstanding Term. ] 

— If there were a dispute as to the inheritance, 
the court would not compel the trustee of an out- 
standing term attending the inheritance to lend 
his name to either party in an action of eject- 
ment. Doe d. Prosser v. King, 2 D. P. 0. 580. 


Performance of Perfected Yoluntary Trust.] — 
Where a voluntary trust is perfected, the settlor 
is not a necessary party to a suit by the cestui 
que trust against the trustee, to compel its per- 
formance. Meed V. O'Brien, 7 Boav. 32. 

Snggostien of Doubt whether Part of Property 
Possessed hy Trustees belongs to Settlor.] — In a 


2. Paeties. 

See R. S, 0., Ord. XYL r. 8. 
a. Settlor or his Representatives. 



mmm 


rlctions hij and against Trustees 

i inequitable) which has been sanction 
I great body of the creditors. Ib, 
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suit by cestuis que trust against the trustees of a 
settlement for an account and execution of the 
trust, the suggestion by the defendants of a doubt 
whether some part of the property, of which 
they have possessed themselves as trustees, may 
not belong to the estate of the settlor, does not 
render the. representative of the settlor a neces- 
sary party, (r.'unit v. Johmon^ 7 Hare, lod ; 18 
L. J,, Ch, -15 ; 12 Jur. i0o7. 

Enforcing Ifots given by Settlor t3 secure 
Settl)d Money.] — In a suit to charge a trustee 
for a breacii of trust in not calling in and invest- 
ing money due on a note given to him by the 
settlor to secure the money settled, it was held 
that the representatives of the settlor (the 
maker of the note, who was dead) were not 
ne nssary parties. v. Craddock^ 0. P. 

Cooper, 4S1. 

Enforcing Trusts of Creditors’ Deed.] — The 
author of a trust for creditors, or his personal 
representative, is a necessary party to a suit by 
the creditors ; and he is not regiilaily or properly 
a party thereto by being a defendant to a bill of 
revivor or revivor and supplement against the 
representatives of a trustee who died after the 
institution of the suit, even though ail the 
trustees are (uuiieces.sariiy) parties to such bill 
of revivor or revivor and supplement ; he must 
be made a paity to the original bill, or to a bill 
in which the trustees are all properiy defendants. 
Batcmati'Y. ^rar(fcriso)l^ i^ \■i^xvQgiZlo, 

A suit by cretlitors under a trust deed allowed 
to proceed against the trustees without a per- 
sonal representative of the deceased debtor, the 
author of the trust, where no such representative 
existed and his estate was insolvent. Chaffen 
V. Ileadlam-^ 9 Plare (App.) xsxii., n. 

Surplus for Debtor.]— To a suit for the 

exeimtionof a trust, created for the benefit of the 
plaintiffs and other specified creditors, against 
the trustees (the fund having been brought into 
court), the person who created the trust, to 
whom the surplus (if any) was reserved by the 
trust, or his personal representative, is a neces- 
sary party ; and it is not a case in which the 
court will, under Ord. XL. of August, 18-il, 
make a decree, saving the rights of such party 
when absent, although the defendants say that 
the trust fund is insufficient for the purpo.scs for 
which it was created, and that there iq thejnfore, 
IK) surplus to be paid to the absent party. 
JCnnher v. Emioorth^ 1 Hare, 293 ,* 11 L, J., Ch, 
151 ,* {> Jur. 152. 

()ii(eve. wliethcr this case can be considered as 
deciding that the author of a trust who reserves 
310 iiiterest to himself is a necessary party to a 
suit fur administering the trust. Jb. 

I i . I to enforce the trusts of a creditors’ deed 
containing an ultimate trust for the debtors, 
must, in order to avoid the necessity of making 
the debtors parties, contain a distinct allegation 
as to th,e amount of fund to be distributed, and 
that tiiere will be no surplus. If it pray for the 
julminisii'aiion of the whole estate without 
making iho debtors parties it will be demurrable. 
V. mes, 4X^0. 21. 

Bill by a cralifcor on behalf of himself and all 
parties to a trust dectl,must show that they 
a cmiimcm Interest ; therefore it cannot 
to enforce im ©|uity for payment of - 
'ijbtor amount of debt than that for which the j 
lignifedj or to rescind a Side (however I 


b. Cestuis que Trust, 

Proceedings by Trustees.] — A cestui quo trust 
must in all cases be a party, but the trustee need 
not, especially if cestui que trust luulertukes for 
him. jeir/i v. Ckirh, Pre. Ch. 273. 

It is a salutary rule that the trustee cannot 
institute a suit, without his cestni.s quo tacist 
being parties ; but it is a subject to be n}'>(lified 
according to circumstances. B'lfichl v. Taijjor.. 
Beat, 23 ; 1 Moll. 193. 

On a bill by a trustee, to raise th.e arrears of 
an annuity, the cestiris que trust are nut ue(‘.essary 
parties ; it appearing, on the face of the contract, 
that it was the intention of the})arties toexcliuie;- 
the cestuis que trust from the necessity of taltiug 
any part in the transactions relating to the 
management of the trusts. Ib, 

A trustee cannot file a bill concerning tlie 
trust, without making the cestuis quo trust 
parties ; if they are numerous it ought to be tiled, 
by some of them on behalf of themselves anti 
the others. Bjmihis v. IlnrsfalL 2 Sim. k. S. 
184 ; A'HOH.,, 3 L. J. (O.S.) Ch. 99. 

A trustee cannot prove a debt alone ; tlie- 
cestui que trust must join in the proof. Du 
Eiv par 1 Cox, 310. 

On motion by trustees to dissolve an injunctioD. 
obtained against them, cestuis qne trust not 
parties to the suit cannot be heard. Batl v. 
mrd, 6 Madd. 273. 

A. purchased a leasehold of B., and paid the 
purchase money, but no conveyance was executed. 
A. bequeathed it to B. for life, with remaintlers- 
over. A.’s executor filed a bill against B. alone, 
for a conveyance of the property upon t.he ti-usts 
of the will, 2 iot, however, seeking to ivcuver it as 
assets for the purposes of the executorship .* — 
Held, that the other cestuis ([ue trii-^fc wore 
necessaiy parties ; and, scnible, that:^sucli a suit 
might bo maintained. Judtnq v. Karr^ 3 Beav. 
494. 

Bill, by trustee, against one of several cestuis 
quo trust, to recover the trust securities. The 
other cestuis que trust are unnecessaiy parties. 
Br/dfpd V. ILiiHPK^ 1 Coll, 0. C. 72. 

By the statements in a bill, it ap})earet! 
that the testator devised ins real estale ri> 
trustees, on trust ft)r several persru.w, aniungst 
whom were S. an<] \V. ; and lie appiunted S. and 
W. executrixes : ainl he gave a nudety of his. 
residuary personal estate to his tru'^ieus. 
same trusts as his residuary real estate. A bill 
was filed by S., W., and others, and tftc trustees, 
for an account of certain damage dune to the 
real estate in the testator’s life, attd after 
death : — Held, not a misjt, under. Sm>ffb v. Frpai\ 
14 Jur. 609. 


Conduct of Suit by Cestui ^ue Trust. 
one of several cestuis rpie trust iristltiiius a suit; 
for relief in respect of a breach u£ trad, ’ue is. 
bound, in the coiuluct of the .suit to takeeaJ'o 
of the interests of the others as weil jis of hi» 
own. WiUfmm 2 Ph. 329. 

Action ag*aiast Trustees. a bill agajast 
executors who arc only executors in trust, it Is 
not. necessary to make the ce-stuis que trust or 
residuary legatees parties, Amik I Vmu 261* 
Bemble^ where the cestuis quo triisl convey 
their beneficial interest In a portioa of the 
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property to a pui’chaser, the purchaser may file a 
bill against the trustee for a conveyance of the 
legal estate, without making the cestuis que trust 
who sold to him parties to the suit. Goodson v. 
Mluson, 3 Russ. 583 ; 27 R. R. 127. 

If there are cestuis que trust, who ought, in 
strictness, to be made parties to such a suit, and 
they are not so brought before court, their 
interests may be ascertained and protected (by 
indulgence of court), by a petition to be pre- 
sented by them for that purpose, to obviate 
further delay and expense. Drew v. Harman, 
5 Price, 3 It). 

Specific Legatees.]— A trustee of a fund be- 
longing to a deceased person refused to pay it 
over to his legal personal representative, on the 
ground that there was a question, under the will 
of the deceased, whether it was not specifically 
bequeathed, and requiring the assent of the 
alleged specific legatees. He was ordered to pay 
it to the legal personal representative, together 
with the costs of suit, to which suit it was held 
that such specific legatees were not necessary 
parties. Smith v. Bolden, 33 Beav. 262. 

Creditors’ Trust Deed.] — A plaintiff filed a bill 
for the administration of the trusts of a creditor’s 
deel, and for relief against a purchase (alleged 
to be fraudulent) by one of the defendants from 
the trustee. The plaintifi alleged that he was 
the assignee of the debt of a defendant who had 
executed the deed as a creditor, and who 
admitted the plaintifi’s title : — Held, on a de- 
muiTer by the purchaser, that this was an in- 
sufficient averment of title. Jerdein v. Bright, 
2 J. & H. 325 ; 80 L. J., Ch. 336 ; 4 L. T. 12 ; 9 
W. R. 267. 

Refusal of Trustee to Sue.] — Ho collusion in 
the purchaser’s fraud was alleged against the 
trustee : but it was averred that, after he dis- 
covered the fraud, he refused, and still refuses, to 
take proceedings against the purchaser ; but the 
bill did not state by whom he was asked to do 
so : — Held, also, on demurrer by the purchaser, 
that this was not sufficient to entitle the plaintiff 
to sue. Ih. 

Semble, that a refusal by the trustee to sue on 
the application of a cestui que trust would 
have sufficed to sustain the bill on this point. I h. 

Held, also, that the bill was multifarious for 
joining a prayer for accounts with that for relief 
against the purchaser. Ih. 

Heir at Law.] — Where the plaintiff, in 

his original bill, made out title to an estate, and 
prayed relief, as heir at law, but afterwards, and 
after all the defendants had aiisweretl, discovered 
a marriage settlement by which the estate stood 
limited to a trustee for the use of the plaintiff, 
his brother, and sister, in equal shares : — Held, 
that the plaintiff might, ''in his amended bill, 
vary his case, so as to make out title, and praj^ 
relief according to his real rights. Peed v. Cits- 
sen, Sau. Sc. 161. 

And it being doubtful, upon the construction 
of the settlement, whether the plaintiff, his 
brother, and sister vv^ere entitled to vested, or 
merely to contingent interests : — Held, also, that 
the estate being limited to the heir of the 
settlor, in case the supposed contingency should 
never arise, and the trustees having refused to 
become plaintiffs, the plaintiff might, in the 
character of heir at law, maintain a suit for the 
purpose of protecting the property. Ih, 


And see Gandy v. Gandy, L. J., Oh. 1154 ; 
30 Gh. D. 57 ; 53 L. T. 306 ; 33 W. R. 803— 
0. A. ; and Meldrmi v. Scorer, 56 L. T. 471. 

Devise on Trust for Sale.] — In a devise to sell 
and the produce to be divided, all the persons 
interested in the fund must be made parties, 
though the land is sold before suit. laithful v. 
Hnyit, 3 Anst. 751. 

Where there is a devise of a fee simple, with 
an absolute power to raise by sale or mortgage 
sums of money for certain purposes, and in the 
same devise are contained provisions enabling 
the trustee to give receipts to the purchasers, 
such trustee sufficiently represents the estate in 
a suit for a sale, though the person to whom, 
subject to such power, the first estate of in- 
heritance was limited, is not a party in the cause. 
Ketyn v. Maqawly, 1 Dr. & War. 401. 

Bill by devisees in trust to sell for specifie 
performance of an agreement to purchase : ex- 
ception to the report in favour of the title, that, 
the persons entitled to the purchase money,., 
subject to debts, legacies, and other cliarges,.. 
were not parties to the suit : the lord chancellor 
was of opinion they ought not to be parties tc- 
the conveyance ; and if they were, their covenant 
ought to extend only to their own acts, and those 
! of the devisor ; not to a general warranty, without 
i a special contract for it but as the point must 
come properly upon objections to the convey- 
ance, the exception was overruled upon the 
■ form. \Valteman v. Rutland (^Bitchess), 3 Yes., 
233. 

An agreement by trustees of a will to grant 
an under-lease of their testator’s leasehold' 
property, is prima facie inconsistent with a trust 
for sale of it. There may he, however, cii'Oura- 
stances to justify the agreement ; but the court, 
cannot enter into the consideration of those 
circumstances in a suit for specific performance 
between the trustees and the under-lessee, the 
cestuis que trust not being parties to it. Brans 
V. Jachson, 8 Sim. 217 ; 6 L. J., Ch. 8. 

Parties to bill by creditors against trustees for 
sale. Rimth v. Kinder, 3 Swanst. 144, 

Suit for Renewal of Lease for Lives,]— A 
portion of the interest under a lease for iives: 
renewable for ever, was assigned to A., in trust 
for B. There was no declaration of trust in the 
deed of assignment, nor indorsed on it. To a 
suit for renewal, A. and B. wore made parties. 
The hill contained an allegation that the assign- 
ment was made in trust for B. : — Held, that , 
there was no misjoinder, and that B. had been 
properly made a party. Butler v. Bortarlingtou 
(Earl^ 1 Con. & L. 1 ; 1 Dr. & War. 20 ; 4 Ir. 
Eq. R. 1. 

Presumptive Next of Kin.] — Where property 
is settled in trust in remainder for the persons 
who should be the next of kin of the tenant for 
life at his death, the presumptive next of kin are 
not necessary parties to a suit instituted for the 
execution of the trust during the lifetime of the 
tenant for life. Fowler v. James, 1 i’h. 803 ; 
0. P. Cooper, 290 ; IG L. J., Cli. 266. 

Suit by Hew Trustees to Compel Payment of 
Trust Pund.]— In 1830, A. and B. were ap- 
pointed trustees of a part of a sum vc.sro‘1 in 
other trustees. The deed contained a power fm' 
the settlors to appoint new trustees, in cuifC an;- 
trustee should -wish to be discharged from, or 
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equity effective by some proceeding of their own. 
Llnrj T. Colman^ io Beav. 370. 

A bill having been filetl by parties entitled 
under a wall to oneffourth of a fninl (whieli 
since the testator’s death had been ascertained 
and appropriated) against the trustee alone, 
without making the parties entitled to the ottier 
three-fourths parties to the suit, a demurrer fur 
want of parties was o\’'erruled. IL/ti^hhuv/^ w 
Toicnsenfh 2 Keen, GTo ; G L. J,, Ch. 13. 


for thirty years. On her death the mortgage 
was got in : — Held, that A.’s children could 
maintain a suit for their moiety, without 
making B. and her children parties. Hares v. 

Strhsger^ 15 Beav, 206. 

Where A, and B, were entitled in equal 
moieties to a trust fund, which had been wasted: 

— Held, that A. 'was a necessary party to a suit 
by B. against the trustees for the recovery of B.’s 
moiety, although, in a former suit for carrying 
the trusts into execution, a moiety was decreed 
to be transferred for B.’s benefit, Muncli v. 

Coelwrell, S Sim. 219 ; 6 L. J., Gh. 9. And see 
S. a, 5 Myl & Or. 179 ; 9 L. J., Ch. 153 ; 4 Jur. 

140. 

Where the fund, in respect of which the breach 
-of trust has been committed, has been made the 
subject of a second settlement by parties claim- 
ing an interest under the first, the trustees of 
such second settlement, though appointed pre- 
vious to, or during the continuance of, the 
breach of trust complained of, are not necessary 
parties to a suit by the cestuis que trust of such 
settlements, against the trustees of the original 
settlement, for a breach of trust committed by 
them while the fund was under their control. Ih. 

Held, that a party entitled to a moiety of an 
ascertained fund may alone maintain a suit for 
relief in respect of a breach of trust affecting 
the whole fund. Perry v. Knotty 5 Beav. 293. 

A party, entitled to a moiety of an ascertained 
fund, cannot maintain a suit for payment of his 
share without making the person entitled to the 
other moiety a party, if owing to breach of trust, 
the whole fund is not forthcoming ; semble, and 
the decision in Perry v. Knotty supra, to the 
contrary, disapproved. Lenaf/han v. Smith, 2 
Ph. 301 16 L. J., Ch. 376 ; 11 Jur. 503. 

To a bill by a person entitled to a certain 
aliquot portion of a certain ascertained sum in 
the hands of trustees, the co-cestuis que trust are 
not necessary parties. Smith v. Snow, 3 Madd, 

10; 18 R. R- 186. 

To a bill filed by a husband as administrator 
of his wife against the trustees of her father’s 
will (the father having covenanted to leave an 
equal share of his property to all his children 
but did not), the cestuis que trust under the will 
held necessary parties. Jones y.How, 17 L. J,,- Ch. 

309 ; 12 Jur. 227. And see Hill v. Hill, 12 Jur. 

972, ' '■ ^ 

A widow concurred in a breach of .trust, but ProceefiiEgs to Set Aside Sale to frwtet.]— . 
her interest in the testator’s estate had been Bill by one of several cestuis ,qiie trust against 

separated Held, that she was not a necessary the devisee of the trustee to set aside the sate 

party to a suit by a cestui que trust, not seeking of an estate, which was made to the trustee by 

to charge her interest, and that the trustees all the cestuis que trust for one sum. and con- 

seeking to charge her Interest must make their veyed by one instrument that .all,, the' 


Trustee Called to Account.] — A tru^lee for 
three ijersons is called to account. All tiiu 
cestuis que trust must be parties. Hamm v. 
Stove?is, 1 Yern. 110. 
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cestuis que trust were iiecossaiy ]3arties to the 
suit. Ilnherts v. Tunstdll. t Hare, 261. 

ICotion for Order on Trustees to Bring Funds 
into Court.] — In ir suit instituted by- one of the 
cestuis <]ne trust against tlie trustees, to ad- 
minister the trusts of a will, a motion was 
nuule by llio plaintiff that flie trustees might 
be ordei-cd. to bring into court certain sums of 
stock admitted to form ]4art of the trust funds : — 
Held, that the remaining cestuis que trust were 
not ncccssai’y ]')arties to the suit, and it was not 
requisite to servo them with notice of this 
motion. Man'tjat v. 23 L. J., Ch. 870 ; 

2 E. 576. 

Suit to Eestore Fund held in Trust for a 
Class.] — To a suit hy one or more cestuis que trust 
against tlie trustees, alleging that the trust fund 
had been invested on improper security, and 
seeking to have it restored, all the cestuis que 
trust of the fund must he parties ; and if the fund 
he held in trust for a class of persons, there must, 
before the case is heard on the question between 
the plaintiffs and the trustees, be evitlence that 
all the members of the class are before the court. 
Fhilllpson V. Gattip 6 Hare, 26; 17 L. J., Ch. 
241 ; 12 Jur. 430. 

Suit against Trustee of Seed of Arrangement 
and subsequent Settlement,] —One of the cestuis 
que trust under a deed of family arrangement 
made a settlement of his share. There were 
two trustees of the settlement, one of whom 
was also a trustee of the deed of arrangement. 
In a suit to administer the trusts of the deed of 
arrangement, and make the trustees of it 
responsible for breaches of ' trust : — Held, that, 
since one of the trustees of the settlement was 
an accounting party as a trustee of the deed of 
arrangement, the cestuis quo trust under the 
settlement ought to he made parties. Payne v. 
Parhir, L. Iir 1 Ch. 327 ; 12 Jur. (2C.S.)' 221 ; 
24 L. T. 157 ; 14 W. E. 562. 

Beeeipt of Trust Fund by Tenants for Life.] — 
In a suit to make a trustee liable for a part of 
the trust fund which was not forthcoming, he 
stated that it had been received by the tenants 
for life, who were dead : — Held, that their per- 
sonal representati ves were necessary parties. E 'il- 
liams V. AIIc/i, 29 Beav. 292 ; 30 L. J., Ch. SIO : 

3 L. T. 649 ; 9 W. E. 227. 

A fund was vested in trustees for A. for life, 
and after his death for his son B. The trustees 
allowed A. to receive it. A. died leaving assets 
and having by his will bequeathed personal pro- 
perty, far exceeding the trust fund, subject to 
life interests to B., expressly in satisfaction of 
the trust fund claimed by him ; B. filed a petition 
against the trustees, to compel thciu to replace 
the fund, and claiming a right to elect to take 
it against the devisee : — Held, that the personal 
representative of A. was a necessary party to the 
suit. Burroive^ v. O'Brien^ 15 Ir. Ch. R. 423. 

Failure of Action by Trustees — Subsequent 
Suit by Cestuis que Trust.]— A suit was instituted 
by trustees in their representative character to es- 
tablish their claim to policy moneys. ' The cestuis 
que trust were not made parties. The stilt failed 
for want of evidence. The cestuis <iue trust, 
having obtained fresh evidence, liled a bill in 
their own names to establish their right to' the 
moneys : — Held, that the suit was right In "point, 


of form; and upon the new evidence a deciee 
wms made in their favour, Peireo v. Brathj. 26 
L. J. Ch. 257; 2 Jur. (N.s.) 772 ; 4 W. R. 73 

Actions between Co-Trustees — To recover Trust ■ 
Funds.] — Bill by one trustee of stock agaiest 
the other to compel him to. replace it or give 
security according to his engagement, when the 
plaintiff Joined in transferring the stock into 
his name ; demurrer, because the cestuis ([uc 
trust were not parties, overruled with costs. 
Franco v. Franco, 3 Ves. 75 ; 3 R. R. 50. 

A trustee may file a bill against a co-trustee 
to recover the trust fund, without makii’ig the 
cestuis que trust parties ; and wdiere the trust is 
under a devise of real estate for sale, with •j)owei' 
to give receipts, this general rule of ])lea(ti ng is 
corroborated by the 30th of the Orders of August, 
1841. muj V, Selhy, 1 Y. & 0. 0. C. 235 ; 6 
Jur. 52. 

The 40th of those Orders is also applicable in 
such a case, where the objection is only taken at 
the hearing. I/n 

Suit hy surviving trustee to recover back trust 
funds wrongfully misappropriated by the tle- 
fendant : — Held, that the cestuis que trust were 
not necessary parties, llorslcy v. Faiceeft. 11 
Beav. 565. 

There is no such general rule that a wrong- 
doer cannot file a bill. Baymrd v. Woolley, 20 
Beav. 583. 

Thereupon if A, and B., two trustees, have 
committed a breach of trust, and are e iiuilly 
liable, but B. received the produce, A. may sus- 
tain a bill against B. alone to recover the amount 
for the benefit of the trust. Ih. 

Where one of two executors was imlehted to 
the testator at the time of the testator s decease, 
and was sued by his co-executor for the recovery 
of the debt, and the realisation of a seeuj’iry 
which had been given for it: — Held, that the 
cestuis que trust iiiuler the will were not neces- 
sary parties to the, suit. PeaUe v. Lcdycr, 4 De 
G. ck Sm. 137; 8 Hare, 313. 

For Contribution from Co-Trustee,] — 

Although one of two executors or trustees mav 
sue the other executor or trustee for eontrilaitiun 
in respect of a breach of trust, without making 
the cestuis que trust parties to the suit, yet 
wdiere such cestuis que trust have participated’ in, 
the breach of trust they are necessary parties. 

V. BenmtU 6 He G. BI. & G. 6(.)9 : 26 L. J.. 
Ch. 63 ; 2 Jur. (N.s.) 1125 ; 5 W. E. 56. 

c. Trusteeis. 

Cestui que Trust about to commence Proceed- 
ings.] — A cestui que trust about to file a bill, 
should apply to his trustee to become a eo- 
plainriff, indemnifying him against costs. If 
he refuses, he must abide his own costs ih a 
defendant. If ho is not applied to. plaint iff 
must pay his costs. Beadc v. Spar ken, 1 BIoll. 8. 

Conveying Beal Estate without Hotice of 
Trust.] — Where the real estate is in the hands cd' 
trustees, and the trustees convey it over witli<-»nt 
notice. of the trust, if a bill is brought by the 
cestui que trust, the trustees must ho made 
defendants. JIurruon v. PeynCf Barnard. 321. 

Parties to alleged Forged Lease.] — A lull 
charges forgery in a lease, and prays j-elim' ; t'uo 
trustees who were parties to the lea>e, and lo 
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whom the fraud and breach of trust is imputed, 
must be parties. Jones y. Jo7ies, 3 Atk. 110. 

Trustee abroad remitting Trust Moneys to bis 
London Agent.] — A., resident out of the jurisdic- 
tion, held moneys upon certain trusts in favour of 
B., and remitted them to C., his London agent, 
whom he informed of the trusts. B. was not in- 
formed tliat the moneys had been so remitted : — 

Held, on <leinurrer, that B. might maintain a suit 
in e. pity against C. for the recovery of the 
moneys, and that A. was not a necessary party 
to such suit, Steele v. Stuart^ 3 N. R. 680. 

Trustee of Term.] — If the trustee of a term, 
and the cestui que trust, are before the court, an 
intermediate trustee of the equitable interest 
need not be the party to a bill filed to carry the 
trusts of the term into execution. Head v. 

TejnUam^ 1 Cox, 57. 

Proceedings for Ejectment.] — On demurrer 

to an ejectment bill, alleging that plaintiff had 
abandoned his action of ejectment at law by reason 
of the defendant’s threatening and intending 
to set up an outstanding term Held, that the 
trustee of such term was not a necessary party. 

JSnwJies V. Bwt 1 Beav. 106 ; 8 L. J., Ch. 43. 


the annuity : — Held, that the trustee was a 
necessary party to the suit. Palmer \\ Fraser, 
3 Y, ^5 C. 41)1 Th Jiir. 800. 

A. covenanted with B. to transfer stock 
into the names of C. and I)., or some other 
person to be named by A., upon trust for B., 
his wife, and issue ; afterwanls B. became 
absolutely entitled to tlie fund. In a suit Ijy 
B. against the representatives of A., to oljttiin 
satisfaction out of his estate in res}.>eet of his 
covenant: — Held, that C. and 1). were not 
necessary parties. Watson v, Parl'er, Beav. 
283 ; 12 L. J., Ch. 221; 7 Jur. 143. 


Proceedings for Restitution of Trust Deed.]— 
Where there is no imputation of lu’cach, of 
trust in a trustee’s suft’eriiig the deed to get rait 
of his possession, he ncetl not be a party lo a bill 
for its restitution. X/n/e v. Jlonre, 1 Him. & S. 

61. S. C., nom. v. J/a.sr/r/z, i L. J. (O.s.) 

Ch. 18. 


Trustee of Expired Term.] — The trustee 

of a term -was improperly made a party, the term 
having expired before the institution of the suit. 
Talhoit V. Jlbinett^ 6 Ir. Eq. R. 83. 

Suit for Portions for Younger Children.] 

— In a suit for portions of younger children, 
raisable under the trusts of a ternq the trustee 
to whom the term had been assigned (but not 
the original termors or the representative of the 
survivor) is a proper party. Yo'iing Water- 
park {Lord), 8 L. J., Ch. 214. 

To sustain a demurrer for want of parties, 
the defendant must show that the absent 
person is a necessary party according to tlie 
case of such defendant. An estate was charged 
with a mortgage and with portions, and a 
term was vested in trustees for securing the 
portions. A second estate W'as conveyed on 
trust to sell and pay the mortgage and portions. 
In a suit for the execution of the trusts, the 
mortgagee objected that the trustees of the 
term were not parties ; but the objection was 
overruled, Dalton v. llayter, 7 Beav. 313. 


Bill to set aside Conveyance to Solicitor.] — 

The plaintiff was entitled under iier father’s will 
and an appointment by her mother, who was Ins 
executrix; and being in cmljarrassed circum- 
stances and without professional advice and 
ignorant of the amount of her claims, C., her 
solicitor, induced her in 1833 to convey to inhn 
all her rights, which he rc|nesented to he only 
one-half that they amounted to, for a rent cimrge 
on the lands so conveyed to liini, the payment 
to be personally secured by him. Tlie deed was 
draw’ll by G., and contained no clause of re-entry 
or covenant by him to pay, but n iion-aIionati< n 
clause w’as fraudulently, as alleged, inserted!. 
G. ceased to }?ay in 183f>, and the ihli was tiled 
in 1845, to set aside the deed .and carry the 
trusts of the will i: 


into execution, and fur an 
account of the testator's jjroperty. h) far as to 

Trustees to preserve Contingent Remainders.] ® ^kccs- 

Truslees to preserve contingent remainders are , 

not necessary parties to a shit to raise a charge ^'^7 execiuor of the and the ml- 

affecting thhkerltance. StewaH y. Done/al nmnstrator do boms non of the iutlior wns 

^ J 'I . Held, that tiiore was no nn.s- 

Property vested in Trustees for Separate Use joinder or mult ifnriousness ; that if multifarious 
of Eeme Covert.] — To a bill to raise a demand to B., G. could not raise the ohjuerion ; and 
out of pro] lerty vested in trustees for the separate surviving trustee wars nnt a ncoes-fary 

use of a feme covex’t, the trustees ought to be O'Kelly v. Gleuny, h Ir. Kf,|. IL 25. 

made answering parties. Pegtijard or Pepi^er v. 

Kelly, 2 Jo. & Lat 558 ; 8 Ir. Eq. R, 502. Creditors^ Suit—BiE of Revivor against Re- 

presentatives of Deceased Trustee.]-— In a suit 
Covenant to Pay Money to Wife— Annuity,]— by some of many creditors, tm helmlf of them- 
A husband covenanted with a trustee to pay selves and the others, for an aec< mat of proiiertv 
an annuity to his wife, or to the trustee for which bad been ve.<tcd. in the defendants, the 
her use, and assigned property to a trustee to trustec.s, for the benefit of sucii creditors,’ and 
secure it, but the husband paid it without the one of the trustees died after answer, the other 
interference of the trustee, and the wife after- j trustees are not necessary parties to the bill of 
wards borrow’-ed money on the annuity, and the j revivor, or revivor and supplement, against the 
lender afterwards filed a bill against the hus- representatives of the deceascrl trusta^ Mfif- 
band and wife for payment of his debt out of l wa^n v, jllarym’so/if 6 Hare, 4116. 
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Trustees for Tenants in Tail.] — Certain 

'estates wore (Ievise<l to A. for life, then to B. for 
life, then to the sons of B. in tail male. During 
the tenancy of A., a bill was filed by a creditor 
of the tes^-ator for a sale of part of the estates. 
No inquiry into the incumbrances affecting the 
estates was directed; and the trustees for the 
tenants in tail wcu-e not mnde parties to the suit. 
The lands were sold, and a conveyance executed 
by the ofiicer of the court and by A., and 
■subsequently (thougli not till after a com- 
promise had been effected), by B. ; and the 
iresidue of the purchase money was ordered to 
be invested for the benefit of A. -Held, that 
the bill was defective for want of proper 
parties ; and the whole transaction was 
properly set aside after the death of the two 
tenants for life, and at the suit of the first 
surviving tenant in tail : and that the accounts 
were properly directed to be taken from the 
period of the death of the second tenant for 
life. 2Iall'vti!i v. T(n.o?ifiend, 2 Dow & CL 430 ; 5 
Bligh (N.s.) 557™e. L. (Ir.) 

Action by Vendor for Specific Performance.] — 
A party having purchased land, and signified at 
the time that he made the purchase on behalf of 
the trustee of lii.s marriage settlement, who had 
money vested in him to be laid out in land, and 
a bill being filed against him for specific per- 
tformance, the court would not allow the case 
to proceed until the trustee was made a part^q 
and the cause stood over for that purpose. 
Wi/?iH}.at V. lAndo, Tam. 512. 

Bill by Solicitor-Trustee to foreclose Mort- 
.gage,] — T,, a trustee, lent trust money on 
mortgage to M. By an arrangement on the 
marriage of M.’s daughter a valuable leasehold 
interest was granted by M. out of the mortgaged ■ 
premises and put in settlement, 'J'. being the 
person who managed it and the solicitor who 
p)repared the lease and settlement, the daughter 
or her husband not being informed of the mort- 
gage. T. afterwards, with his co-trustee and 
their cestuis que trust, filed a bill to foreclose 
the mortgage and sell discharged of the lease, 
if necessary : — Held, that the parties deriving 
under the settlement could not object to T.’s 
being a co-plaintiff, Tu'y cross v. Moore, 13 Ir. 
Eq. B. 250. 

Plaintiff Cestui que Trust and also Eepresen- 
tative of Deceased Trustee.] — Where several 
plaintiffs beneficially interested in a trust fund 
sue the trustees in respect of a breach of trust, 
and one of such plaintiff's has, in addition to his 
character as a cestui que trust, become the 
personal representative of a deceased trustee, 
who was primarily, or with the other trustees 
jointly, liable, the suit is improperly framed, and 
<carniot be sustained, notwithstanding it he ' 
a\'erred by the bill that the plaintiff has 
received no assets of the estate of the deceased 
trustee, and that the trustee died insolvent. 
(rritfjfh V. TanlieytMiysen, 9 Hare, 85 ; 20 L. J., 
€h.337: Da Jur. 421. 

Whether, if the plaintiff, who in such a^^case 
had become the representative of the account- 
ing party, were the .sole plaintiff in the suit, 
the objection to the suit could be maintained, 
quicrc. Ih. 

Plaintiff Personal Bepresentative of Deceased 
Trustee and Next Friend of Infant Plaintiff’s.] 


— M. J., the pei'saiial representative of a de- 
ceased trustee, together with infants, beneficiallj^ 
interested in a fund, by M, J. their next friend, 
were co-plaintiffs in a suit, the object of which 
was to make the tenant for life and his interest 
in the trust funds answerable for part of the 
ti’ust funds, which the tenant for life had applied 
to his own use : there were other parties in- 
terested in the restitution of the fund, who were 
made defendants. The court, being of opinion 
that the trustees’ assets might, in the progress of 
the suit, have to bo resorted to for the purpose 
of making good the breach of trust, and that 
the interests of the infants and of M. J. would 
thereby ultimately become confiicting, dismissed 
the bill, with costs, on the gi-ound of the mis- 
joinder of plaintiffs, but without prejudice to 
aiiv new bill. Jaeol} v. Lucas, 1 Beav. 43r> ; 8 
L. J., Ch. 271. 

Suit by Mortgagee against Improvement 
Commissioners and their Trustees.] — A mort- 
gagee, for obtaining |).aymeiit of the money due 
to him from the Westminster improvement 
commissioners, instituted a suit against them 
and two trustees, to whom the commissioners 
had conve3"ed the lands and hereditaments 
s|;)ecified in the deed, which contained power to 
the trustees, in their discretion, to reconvey. 
The bill recited the conve\mnce hj the commis- 
sioners to the trustees ; that a suit had been 
instituted by bondlmlders against the commis- 
sioners and the trustees, in which no decree had 
been made, but which had been registered as a 
lis pendens ; and that a deed had l)een executed 
b}’' wdiich the trustees, in exercise of the power, 
had reconveyed the lands and hereditaments to 
the commissioners. The bill alleged that the 
plaintiff was advised, tiiat if the reconve^mnee 
was effectual for anj" purpose, it was a breach of 
trust on the part of the trustees, and that they 
were necessary parties. A demuiTor by the 
trustees was allowed vvith costs, anti leave was 
given to amend by striking out their names. 
Try on v. Wcstnnnsfcr Improvewent Comncis- 
m fssioiwrs, 2 Giff. 434; 6 Jur. (N.S.) 1324; 3 
L. T. 232. 

Trustees with Power of Sale of Eeal Estate.] 
— The trustees under a settlement of real estate, 
against whom a trust or power given to them to 
sell the estate is to be enforced, are necessary 
parties. LMtc v. Jvensrm/ton (Lord), 25 L. J,, 
Oh. 507 ; 4 W. B. 582. 

Suit against Trustees of Eates under Local 
Act.] — J. F., a trustee under a local act of 
parliament, and treasurer of the trust, took from 
his co-trustees a security on the rates, calle<l an 
assignment, to secure moneys advanced to the 
t]’ust by him after the security was given. A 
suit was brougiit against him (to which the 
treasurer, his siicce.=5Sors, and the borly of trustees 
for the time being were parties, as well as the 
attorney-general representing the ratepa^mrs) to 
set aside his security on four distinct fjfrounds. 
The lord chancellor on appeal, in 1852. over- 
ruled all these objections to the security and 
dismissed the bill, but refused expressly to 
declare J. F.’s security unimpeachable, J. F. 
died, and his executors, on the refusal of the 
trustees to pay interest on the assignmeut. or to 
take the proper steps to pay it filed a hill 
against three of them to compel paynieni’. au<l 
i for accounts. No new objections to the security 
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being brought forward by the defendant- : — Held, 
that the coui't must work out the decision of the 
lord chancellor in the former suit, and that the 
relation of trustee and cestui que trust was 
created between the trustees and the assignment 
holders so as to entitle the plaintiffs to an 
account. Under the circumstances, neither the 
ratepayers nor the rest of the trustees were 
considered necessary parties. Fletcher v. Gihhon^ 
23 Beav, 212. 


the room of the trustees h'U’ preserving coming; 
reniaimiers, with a power of -sale aud cxciian 
tJllhoii V. Cookaon, 2 Cull. C. 0. o2. 

Decree for the appoint niont of new truste 
and conveyance of the trust estate, in a saiii: 
some cestuls que trust against IJie devisees }>f t 
last survivor of the forniei’ trustee'!, and 
direction to serve the other cestui- qiarcriisi wi 
notice of the decree. Joue^i v. U Ha 

(App.) Ixxs. 


Bill forEemoval.] — A trusiee vdio retirot 

and allowed a new trustee to Ije appoiiirovl, wit iu 
out communication with cestui que trust, is tau: a 
necessary party to a suit c uuplaiinug e>f sticl 
new appointment and seeking to dl.-ipkieo th(. 
new trustee and otliers, all relief tigainst tiu* re- 
tired trustee being waived. Mtirtilutli v. SlddfL'n 
7 Hare, -128 ; 11) L. J., Ch. 57 : 14 -lur. ld(>. 

tenant for life, with power to apjKrijit nc'A 
trustees, parted with the whole of his iuieve-i ir 
the settled pro}.>erty. He aftci'wards ap|>oiute; 
two improper persons to be trustee-;, r^ton a b>I 
to remove such trustees, and also to adminusitn 
the trusts, and to make t he tenant for life pa\ 
the costs : — Held, on tiemuiTer by the tenant iVu 
life, that he had p>roperly been made a party. 
Railtcs V, 32 Beav. 403. 


Statutory Power for one Trustee to Sue.] — 
Lands of a moor were vested in trustees by act 
of parliament, wdiich provided that “ all actions 
and suits by or on behalf of the trustees against 
any persons or bodies might be prosecuted in 
the name of one as nominal plaintiff, on behalf 
of the inhabitants of the parish.” A railway 
company took lands and paid money into court, 
and gave a bond under the Lands Clauses Act 
and took possession. They ultimately agreed 
in writing to pay a certain sum, but failing to 
complete, a bill was filed b}'' one of the trustees 
on behalf of the inhabitants for specific per- 
formance, setting out the clause of the act giving 
power to sue. DemiiiTer for want of equity to 
this hill overruled. Cranstone v. llemel Hemp- 
stead and L. 4* TF. i2y.j 17 L. T. 59G. 

Suit hy Allottee of Land from Building 
Society,] — Every allottee of land from a building 
society entered into restrictive covenants with 
the trustees of the society for the benefit of 
the persons for the time being claiming under 
conveyances made by the trustees : — Held, that 
the trustees were necessary parties to a suit by 
an alhjttee against a purchaser from another 
allottee, for an injunction to restrain breaches of 
the covenants, and for damages, Semhle, the 
plaintiff ought to have sued oir behalf of himself 
and all the other persons entitled to the benefit 
of the covenants, Eastwood v. Lever or Levers, 
3 H. K. 22,2 ; 33 L. J., Ch. 355 ; 0 L. T. G15 : 12 


Suit to compel Payment] — In 1830 

A. and B. were appointed trustees of a 
part of a sum vested in other trustees. The 
deed contained a power for the settlor.^ 
appoint new' trustees, in case any trust eu slnmld 
wish to be discharged frotn, or slioiild declim; ti> 
act in, the tru-sts. B. did not eNeeute. lu 1^18- 

B. , alleging he had never acted, disclaimed, atui 

A. retired, and thereupon twm new* trustees vrerc 
appointed, and the fund assigin-d to them by A. 
onl 3 ' : — Hold, that w'hether ih Iiad acted, or r.cc,. 
the new' tni.stees had been duly appf cur vi, m-ud 
that the ccstuis quo tru.->t were nm nerv—nry 
parties to a suit by such new' tnl^^ce^ again.-i tht.:* 
persons W'lio held the fund, to compel payment tc 
the new trustees. Sohle v. M 15euv„, 

471 : 2U L. J., Ch. 612, 


Nou-acting Trustees.]— A trustee in a wuTl, 
who released and never acted, ought not to be 
made a party in a suit to set aside the will ciii the 
ground of fraud, and therefore need not answer 
as to the fraud alleged, lilchardson v. Hulhert, 

1 Anst. 65. 

In a suit against trustees of a charity, all the 
trustees must be parties though they do not act. 
Chertsey Marhet^ In rc, C Price, 261 ; 20 11. E. 638. 

A trukee named in a will, who has I'cf used the 
trust, is not a necessary party. Creed v. Creed. 

2 Hog. 215. 

Under the circumstances, a party named as a 
trustee in the articles, but wdio had not acted, or 
executed any deed of trust, was allowed to sus- 
tain a suit to carry the articles into effect. Cooh v. 
Fryer, 1 Hare, 498 ; 11 L. J., Ch. 284 ; 6 Jur. 
479. 


Administration of Fund in Goui’t.] — Xcw 

trustees of a fund in court, to whism no aenuu 
assignment of the propKirty has been made, ai'c 
necessary parties to a suit for Uu* admini-tnoi^^u 
of the fiuith Xelson v. Seaman. 1 iX: 0. h. .v 3. 
368 ; 6 Jur. (X.S.) 25.^ ; 1 L. I. 3;':i ; 8 W, ll U\7. 


Co-trustee or Ms Eepreseutative— Joint Breach 
of Trust.] — Kiglit of a cestui quo trust; to pro- 
ceed separately against one truhtov* inquieatod iui 
a joint breach of trust, lVano< r SyinohdsCd 
Sw’anst. 75 ; 19 E. E. 155. 


Two Classes of Trustees/:— Two elas.si''S of’ 

trustees ha<l committed a breVicii of tnNr : — 
Held, that the cestuis {pietru^r might poeced 
V . against the one class wit horn making the her 

m Disclaimer.] — A., the devisee in class part ie.s. JLGachen w Lew, i:> huivXi, 

trust of certain lands, never accepted or acted 

in the trusts, but never disclaimed them Held, Death of one Trustee pending Suit./— 

that his devisees were necessa^v parties to a suit i Where one of several triBlecw dies pending a .kit 
relating to the trust estates, Xqtf j. | which U-ios not seek to ch-ir-e tl-ein i-ers-imliy in 

X. 0 ., L'li. 4.24 ; lb Jur. lUoO ; I v>, E, 45. j that- character, his I'cpresenPit Ives arc not iioees-* 

WAtw -D-ti 4 ? • X I parties, for the trusteediip survives. Lomim 

Trustees — Bill for -a.ppomtment.] — { Urn v. 

trustees ot a term for raising portions under a 

marriage settlement Held, to be necessary , — — Death of one TruEtoi aftti? laititiitioii Of 
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wliicli was being a<lnHnistcrod in court died 
intestate and insolvent, after a decree for an 
a,ccount against himself and his co-trustee, and 
after the certificate had lieon settled by the 
chief clerk except in some fonnal particulars - 
Held, that the proceedings ought to be carried 
on in the absence of <a representative of his 
estate, although consi<lerable balances were 
proved to be due from tJie trustees, and although 
one of the parties having tbe conduct of the 
cause was entitled to take out representation to 
the deceased trustee. Jlooro v. 3Iorris^ 41 L. J., 
Ch. m ; L. 11. 13 Eq. 133. 

Eepresentatives of Deceased Trustee- 

Account Claimed.] — To an action in respect of a 
breach of trust against a surviving trustee, where 
a general account is claimed, the plaintiS is no 
longer required to make the representatives of 
tleceased trustees defendants, as they can, when 
necessary, be added as parlies under Ord. XVI. 
r. 11. Harrison, I/i re, Smith v. Alien, 60 L. J., 
Ch. 2S7 ; [1891] 2 Ch. 349 ; 64 L. T. 442. 

Where one of several trustees has died the cestui 
fine trust may generally sue the surviving trustees 
for an account without making the representa- 
tives of the deceased trustee a party, it being the 
duty of the surviving trustees to place the fund 
in a proper position, and recover from the estate 
of the deceased any portion of the trust motiey 
that may have remained in his hands, seinble. 
JJeattie v. Johnstone, 8 Hare, 169. 

Lord Hardwicko and Lord Eldon's doctrine, 
that surviving trustees maybe proceeded against 
without the representatives of others implicated 
in the same breach of trust. AtL-Gen. v. 
S’ewhury Corjdorathm, C. P. Cooper, 72. 

Belief may be had for a breach of trust 
committed by two trustees, against one, in the 
absence of the representatives of the other. 
St row} V. Strong. IS Eeav. 408. And see Wilson 
v. 8 Ch. L. 777. 

The representative of a trustee of a settle- 
ment, who died six weeks after making of the 
settlement : — Pleld, not a necessary party to a 
suit to recover the trust fund, such trustee not 
having possessed any part of the trust funds, 
and not being chargeable with the default. 
Shues V. Eyre, 6 Hare, 137. 

Order of Hay, 1841.] — By an ante- 
nuptial settlement, the trustees of it were 
empowered to sell out the trust fund and invest 
the proceeds upun (among others) real securities. 
By a contemporaneous memorandum indorsed 
ozi the settlement, the settlors requested the 
trustees to advance tbe trust moneys to the 
owners of a copyhold estate, called Yauxhall 
Gardens, upon mortgage, as first, second, or 
third mortgagees : — Held, that the word 

owners ” meant owners of the date of the 
settlement and memorandum, and that an 
advance to them without secuiity, and the 
subsequent acceptance of a mortgage, with a 
joint and several covenant, from two of the 
three owners, after the retirement of the third, 
%vas a breach of trust : — Held, also, that in a 
suit by cestuis que trust, seeking to make one of 
the trustees liable in respect of the breach of trust, 
Ord. XXXII. of May, 1841, did not dispense with 
the necessity of making the co-trustees parties, 
EowUr V. Itey7ia\ 2 De G. &: Sm, 749 ; 13 JuE 
649, 650, n. And see S. C. on appeal, 3 Mac. 
& G. 500 ; 21 L. J., Ch. 121 ; 15 Jur, 1019. 

Where a trust fund has been wasted, the 


cestui que trust cannot proceed against the 
surviving trustees alone, without bringing; 
before the court the representatives of deceased, 
parties, who were trustee's at the time of the 
transaction which occasioned tlie wasting of the 
fund. Munch v. Coalievell, 8 Sim. 219 ; 6 L. J.,. 
Gh. 9. 

Where a party, who was entitled to a moldy 
of a trust fund, assigned that moiety to trustees 
on her marriage, and the fund was afterwards 
wasted by default on the part of the original 
trustees Held, that the representatives of tlie 
first dying trustees of the second settlemezit. 
were not necessary parties to a suit against the-, 
original trustees, in which the cestui <1110 trust,, 
who was absolutely entitled under the provisions 
of the settlement, was plaintiff;. Ib. 

Greneral Order of August, 1841.] — In a 

suit to make trustees liable for a breach of 
trust Held, that the assignees of two bank- 
rupt trustees were not indispensable parties, as 
the ease fell within Gen. Ord. XXX II. of 
August, 1841. Norris v. Wright, 14 Beav. 3 IQ. 

Two deceased trustees having committed a. 
breach of trust by mortgaging, instead of selling, 
the testator’s real estate, and accounts of the 
estate being necessary : — .Held, that, notwith- 
standing Gen. Ord. XXXII. of August, 1841, a 
suit could not be maintained to charge the 
1 estate of one trustee, and take the accounts, in 
i the absence of the representative of the other, 
B&caijms v. Itobinson, 24 Beav. 8G ; 27 L. J,,. 
Ch. 157. 

Suit against trustees, alleging breaches 
trust by omitting to make repairs and to provide 
a fund for the renewal of leases, as directed by 
the will. The widow of the testator, (who was 
tenant for life under the will) and t^vo othorSy 
were the trustees. The widow married again,. ■ 
and afterwards died, leaving her husband sur- 
viving, and Icaviizg assets of her separate estate : 
— Held, that as there were assets of the widow^ 
which, under the circumstances of this case^ 
were or might be liable to the trust, it was not a. 
case in which the plaintiff could, under Ord. 
XXXIl. of August, 1841, proceed against the 
other trustees and the husband of the testator s. 
widow, without making a personal representa- 
tive of the widow a party ; and that the defect 
was not removed by the waiver of any relief 
against the assets of the widow, or against all 
the trustees, in respect of breaches of trust 
before the marriage of the widow. ShigAon v. 
Rawlins, 4 Hare, 619. 

Ord. XXXII. of August, 1841, applies to the 
case of a breach of trust committed by several 
executors ; and a cestui que trust in such a case 
may proceed against one in the absence of the 
others, and that although before the above order 
was made the suit had been ordered to stand 
over, upon the same objection, for want of 
parties, but the order, though drawn up, Iiad 
not passed. But it is proper that the person 
who has actually benefited by the breach of 
trust, orchis representatives, should be l>efoi*c- 
the court, JPerry v. Enott, 5 Beav. 293. S. P.,. 
Kdlaway v. Johnson, 0 Beav, 310. 

\Yhere a bill by a cestui que trust is not con- 
fined to seeking relief in respect of a parlicular 
breach of trust, but a general account of the 
trust estate is also sought, the Gen. Ord., 
Consolidated Ord. VII. r, 2, does not; <lisiK;nse 
with the necessity of all the trustees Ijoi ng 
represented in the suit. Cojqmrd v. Allen, 2 
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Eepresentation of Beneficiaries — IJiLder 15 & 16 
¥ict. fi. 86, s. 42— Administration Suit.]— On a 
V)ill for tlie exeention of the trusts of a will, direct- 
iiig- tiic sale aud distribution of the proceeds of 
real estate, framed according to the bid practice, 
and bri nging all the residuary devisees and legatees 
befoi'e the court : — Held, that the trustees of a 
settlement of the sliare of one of the residuary 
legatees, made on her marriage, ought to be 
parties ; but that the chikh-en of the marriage 
would be sufficiently represented by such trus- 
tees. Brnsnn v. ELicorthy, () Hare (App.) xlii. 

Section 42 of the stat, 15 & 16 Viet. c. 86, 
observed upon. McUod v. Annedey, 22 L. J., Ch. 
ms : 17 Jur. 608 ; 1 W. K. 250. 

Rule 9 of s. 42 of the stat. 15 & 16 Viet. c. 86, 
applies not only to administration suits, but to 
all suits where the interest of the cestui que 
trust is represented by, and his powers are 
vested in, the trustee. Fowler v. Bayldon., 9 
Hare (App.) Ixxviii. 

Under the s. 42 of the 15 & 16 Viet. c. 86, a 
suit may })roceetl without making personal re- 
presentatives of parties dead abroad at the 
institution of the suit, parties, although, in 
ignorance of that fact, they had been so named. 
B’lte.nuiii V. Cooke, 17 Jur. 170 ; 1 W. 11.242. 

Where there is a devise to trustees, subject to 
payment of debts, with a general residuary gift 
to W., and W. is made a defendant (having 
made a claim) and answers separately, on the 
objection taken that he was sufficiently repre- 
sented by the trustees: — Held, that he was an 
unnecessary party, that he must be dismissed, 
and that the plaintiff must pay his costs. 
Smith V. Andrews, 4 W. H. 853. 

A mortgagor devised his real estate to a 
trustee on trust for sale, the proceeds to be 
divided amongst certain persons named in the 
will. The original mortgagee having died, and 
her heir not being found, a petition was pre- 
sented by the trustee and one of the cestuis que 
trust for a vesting order under s. 19 of the 
Trustee Act, 1850 : — Held, that the trustee 
sufficiently represented the other cestuis que 
trust whose appearance was, therefore, dispensed 
with. Blanehard's Fdate, In re, 2 N. R. 386 ; 
8 L. T. 603. 

■Where a testator directed his real estates to be 
sold for certain purposes, and the residue of the 
moneys to be held on the trusts of the unsold 
estates*, which he directed his trustees to convey 
to uses in strict settlement : — Held, that the 
first tenant for life under the settlement to be 
made, and unless there was special circum- 
stances, all persons entitled, down to, and in- 
cluding the first vested estate of inheritance, 
must be before the court, on an order for sale, in 
a suit to administer the real estate. Flgott v. 
FUfotL 2 H. R. 14 ; 8 L. T. 2()S. 

Trustees will not be deemed to represent the 
interests of absent cestuis que trust, on any 
contention among the cestuis que trust, inter se, 
but only where the contention is between a 
St ranger and all the cestuis que trust, on the other 
hand. IlnmotiA v. Walker, 3 Jur. (it.s.) 686. 

Bill to Set Aside Settlement as Fraudu- 
lent.] — Bill to set aside a settlement as having 
becn^ obtained from the plaintiff fraudulently, 
and by means of misrepresentation and undue 
influence acquired over her by the trustees. 
One of the trustees was entitled to one-twelfth 
of the trust fund, subject to tlie life interest of 
the plaintiff. The trustees were the only defen- 


dants to this bill:— Held, on an objection for 
want of parties, first, that notwithstanding stat. 

15 & 16 Viet. c. 86, s. 42, r. 9, and s. 51, the 
question at issue in the cause could not be tried 
in the presence of the trustees onlj^ without any 
of the absent persons beneficially intereste.l 
under the settlement. Secondly, that it was not 
necessary that all such persons should be made 
parties, although some of them not being next 
of kin of the settlor must be so, and cause 
ordered to stand over, that one of the infants 
not being next of kin might appear by counsel 
at the hearing. Bead v. Brest, 1 K. & J. 183 ; 
3W. R. 30. 

Executrix directed to Pay De'bts.] — An 

executrix directed to pay debts CMinot be con- 
sidered to represent third parties within the 
meaning of the 35 & 16 Viet. c. 86, s. 42. 
Bolton V. Stamvird, 27 L. J., Ch. 845 ; 4 Jur. 
(N.s.) 576 ; 6 W. R. 570. 

Executors with Power of Sale.] — Exe- 
cutors havinor a power of sale held to be within 
r. 9, of the 15 & 10 Viet. c. 86, s. 42. Shaw v. 
i Ilird/nyham, 2 VV. R. 657. 

' Foreclosure Suit.] — When an equity of re- 
demption is vested in trustees, the cestuis que 
trust are necessary parties to a foreclosure suit, 
notwithstanding 15 &: 16 Viet. c. 86, s. 42, r. 9. 
(roldb-mid V. Stonekewer, 9 Hare (App.) xxxviii. ; 

' 22 L. J., Ch. 109 ; 17 Jur. 199 ; 1 W. R. 91. 

Representation of cestuis que trust of reaj 
estate by the trustees, under r. 9, s. 42, stat. 15 
&: 16 Viet. c. 86, in suits against them for fore- 
closure or sale, extended to the case of infant 
cestuis que trust, and to trustees of subordinate 
interests under settlements of shares of ehildi*en 
in remainder, l^ut not otherwise to adult cestuis 
que trust. Ih. 

In a foreclosure suit against the devisee in 
' trust of the mortgagor : — Held, that the devisee 
' in trust sufficiently re})resented the persons 
■ beneficially interested. Wilkins \\Beeiws, 3 Erp 
; E. 494 ; 3 W. R. 305. 

' Decree for foreclosure, under the stat. 15 tS: 

16 Viet. c. 86, s. 42, r. 9, against the devisees in 
trust and executors of the mortgagor, being all 
the persons who had control over the projjerty 
out of which the mortgage was to be satisfied, 
in the absence of the cestuis que trust under 
the will of the mortgagor. Sale v. Kit son, 10 
Hare (App.) i. ; 3 De‘"G. M. k G. 119 ; 22 L. J., 
Ch. 344 ; 17 Jur. 170. 

The court refused to act on the 15 k 16 Viet, 
c. 86, s. 42, r. 9, dispensing with the parties 
beneficially interested, in a suit for foreclosure 
against the infant heir at law of the mortgagor, 
wliere the devisees in trust under his will iiacl 
disclaimed, and no adult parties who would be 
in possession of funds to redeem were before the 
court as defendants. Xoimg v. Ward, 10 Hare 
(App.) Iviii. 

Since the 15 & 16 Viet. c. 86, the trustees of 
a mortgage represent the cestuis que trust 
sufficiently to protect the mortgagor ; but 
where the surviving trustees, or the represen- 
tatives of the trustees alone are parties, the 
court requires the cestuis que trust to be also 
represented, in order to secure the due applica- 
tion of the trust property, Staiufield v. Ilohsoiu 
16 Beav. 189, 

Bepresentation under Orders of 1841 — ^Trus- 
tees with present Power to Sell.l — Ord, XXX, 
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of August, 1841, applies to those cases only in 
which "trustees have a present absolute power to 
sell real estate. Lloyd v. Smith, 13 Sim. 457 ; 
12 L. J., Ch. 457; 7 Jur. 460. 

Under Ord. XXX. of August, 1841, the trustees 
of real estate by devise, having the powers 
mentioned in the order, represent the persons 
beneficially interested in such real estate (so as 
to make it unnecessary that persons having 
charges thereon should be parties), not only in 
suits by persons claiming adversely against the 
estate, but also in suits by some of the persons 
beneficially interested, and where the conduct ■ 
of the trustees is in question. Odmrne v. 
Forem/m, 2 Hare, 656; 13 L. J., Ch. 123; 8 
Jur. 55. 

When there is a devise of a fee simple, and an 
absolute power to raise, by sale or mortgage, 
sums of money for certain purposes, and in the 
same devise are contained provisions enabling 
the trustee to give receipts to the purchasers, 
such trustee sixtficiently represents the estate in 
a suit for a sale, though the person who was, 
subject to that power, entitled to the first estate 
of inheritance in the lands, wms not a party to 
the suit. JCeo7i v. Mu a mol y, 1 Dr. & War. 401. 

A testator directed three trustees named in 
his will, out of the residue of his real and 
freehokr estates, in aid of his personal estate, 
by sale, mortgage, or perception of the rents 
and profits, to levy certain legacies for his 
children A., B., and' C, One of the trustees 
renounced. A bill was filed for an administration 
of the real and personal estates of the testator, and 
to make them liable for a breach of trust, to which 
the two acting trustees w^ere parties, and which 
charged that A.,B,, and 0. were out of the juris- 
diction but did not pray process agaiiist them. 
On a demurrer for want of parties :~Held, that, 
the legal estate being in the two acting trustees, 
the case was within Gen. Ord. XXI V. (Irish orders), 
and A., B., and C. were not necessary parties to 
the suit. Biiyhj v. Cmm'mq, 10 Ir, Eq. E. 
4U5. 

Trustees of Equitable Interest with 

Power to Seli.]-.Ord. XXIV. of August, 1841, 
does not apply to a case in which the equitable 
interest only is vested by devise in A. and B., in 
trust to sell, although they are empowered to 
give discharges for the proceeds. Turner v. Hind 
or Ilyde^ 12 Sim. 414 ; 5 Jur. 1129. 

Ifo Trustees Competent to Sell.] — A tes- 
tator, by his will, bequeathed certain legacies, 
charging them generally on his real estate, but 
he did not appoint any trustees competent to 
sell and give discharges. To a bill filed by two 
of the legatees, it was objected at the hearing, 
that the other legatees were not before the court : 
— Held, that notwithstanding Ords, XXX. and | 
XL. of August, 1841, they were necessary parties. 
Strlcliland v. StrivMand, 6 Jur. 550. 

Creditor’s Bill for Accounts.] — A testator 

devised an estate to trustees, upon trust for his 
widow for her life, with power to sell the estate, 
if they should see fit, or in case, such sale should 
be necessary for the payment of bis debts, during 
the life of his widow. On a creditor filing his 
bill for the usual accounts in a creditor’s suit, 
without making the testator’s widow a party 
Held, that the case came within the words at the 
conclusion of Ord. XXX. of August 26, 1841, re** 
specting the discretion of the court ; and that, 


under the particular circumstances, it was 
proper for it to act iimler ttiose words, uj direct- 
ing that the widow should Ixe made a party to 
the suit. Jim Y. Ledlj7'ooh. 6 Jur. lt)78. 

On a conveyance of mines, occ., trustees, 
upon trust, for the settlor for life, ami. aftei* iiis. 
decease, upon trust for sale, and tliereout, firsr, 
to pay his debts, so as to discharge liis real tiud 
personal estate therefrom ; secondly, to apply a 
certain sum to the purposes of his will; "and, 
lastly, to divide the surplus amongst parties 
named ; the latter are })roper parties to a 
creditors' suit, seeking to follow the real as well 
as personal estate of the sell lor. althuugh t’ue 
court, in its discretion, may make a decree for 
administration in their absence. Straiyv v. Liuuk 
G Hare, 32; 17 L. J., Ch. 89. 

In a suit since Ord. XXX. of August, 1841, to 
establish the claims of cret liters of a tesratcir 
against his real estate devised, legatees, wiir}-e 
legacies are charged on such real estate, arc lak 
necessary parties where there are tlevisccs in 
trust having the power s})ccified i]i the ortlein 
Ward V. Barnett. 5 Hare, 179. 

J. 0., by his will, devised all his estates, real 
and personal, to trustees, first to pay all hi* 
debts, tkc. ; next, to the use of his son G . C., for 
life, with remainder to his issue : and if G. C, 
should die without issue, 'to H. Vh for life with 
remainder to such of her children as should bo 
living at her death, in equal shares. G. U, havij'ig 
died without issue, and H. W. having several 
children living : — Held, that in a suit by the 
creditors of J. 0. to have the trusts of his will 
for payment of his debts executed, aiul p raving 
a sale of the real estate, all the children ui“ 
M. W. are necessary parties. Oldham v, Willhi.^. 
1 Ir. Eq. E. 59. 

Bill for Sale of the whole Beal Estate.] 

— "Where the bill prayed for the sc.Ie «if iho* 
whole real estate, and to be applieil, with the 
personal estate, in payment of debts, 
and annuities : — Held, not a case within t)rd. 
XXX., anfl that all were to Ijc made parries. 
Miller v. Iluddledone^ 13 dim. 467 ; 7 Jur. hob 

Bill of Foreclosure,] — Quanv. wdu-rher 

Ord. XXX. of August, 1841, mpplics lu the case of 
a bill of foreclosure of freeholds devised In trust. 
Wilton V. Jonea, 2 Y. k C. C. 0, 244. 

— ^ — Executors also Bevisees ia . Trust uf 
Beal Estate charged with Debts, “j — Exec?anrs^ 
who are also devisees in trust of real csiate 
charged by will with debts, general iy represent 
the persons bteieficially in terestC't I in sm’h real es- 
tate, within the laeaningof Old. XXX. of Amrust, 
1841, althfmgh tlic trustees are nut oiherwi^e 
empowered to give dischar'/(‘.s for the pr('<‘eeds.. 
Savor ij V. Barber, 4 Hare, 125. 

Trustees with Bower to Sell after 

Decease of Certain Persons.]*— In ti mih to 
execute the trusts of a will devising real osfatea 
to trustees for certain ptersmiH for life, and after 
their decease for sale : with power to give disr 
charges for the proceeds and the rents and 
profits, and with a direction to stand possessed 
of the moneys to arise tliereby, upon trust for 
the children of the tenants for ilfcj th$ trasleca' 
and the tenants for life being ilefcndaiits-- bet 
I there being no power ol sale until nftar tte , 
death of the 'tenants for the mntt, not*' 
withstanding Ord, - XXX. of A’hgtwt, , fill, 
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directed that the children of the tenants for life 
should be made parties. Corv v. Barnard^ 5 
Hare, 253. 

Bistrihution of/ Eesidne Bevisees in 

tTnist.] — Where the suit involves the adminis- 
tration of the estate and distribution of the 
residue, the devisees in trust do not, under 
Ord. XXX. of August, 1841, suffiGientiy repre- 
sent the persons beneficially interested in the 
estate, Joiiett v. 1 Hare, 270 ; 19 L. J., Oh. 
324; 14 Jur. 145. 

Suit by Person entitled to Share of Sale 

Moneys.] — In a suit by a person entitled to a 
share of the sale moneys where the trustees had 
power to give good receipts : — Held, that the 
parties entitled to the other shares were not 
necessary parties. Reeve v. 1 De G. & 

Sm. 624 ; 17 L. J., Ch. 86 ; 11 Jur. 960. 

Absent Shareholders — Trustee having no 

Beneficial Interest.] — The rule that a few of 
the shareholdei's of a company may sue on behalf 
of themselves and the other shareholders, will 
not enable a more trustee, having no beneficial 
interest, to represent the absent shareholders. 
Boyle V. Muntz^ 5 Hare, 509 ; 16 L. J., Oh. 51 ; 
10 Jur. 914. 

d. Third Parties. 

Persons claiming Title adverse to Trust.]-— 
Persons claiming a title purely adverse to , a 
trust cannot be made parties to a suit for the 
execution of the trust. Att.-Bren. v, Avon, other- 
wise Aljeriivon €orj)oratio7i, 3 De G. J. & S. 637 ; 
2 X. B, 564 ; 33 L. J., Oil. 172 ; 11 R. 1050. 

Incumbrancer pendente lite held not an in- 
dispensable party to a suit to recover the fund. 
M'Leod V. Annedey, 16 Beav. 600 ; 22 L. J., Ch. 
633 ; 17 Jur, 608 ; 1 WO B. 250. 

In a suit for the administration of trust pro- 
perty, part of which had been properly, and 
part improperly, included in a mortgage security: 
— Held, that no relief could be given against 
the mortgagee unless the plaintiff offered to 
redeem him. Baton v. Hazel, 1 W. B. 87. 

Upon a bill filed by trustees, for the directions 
of the court in execution of the trusts of a will, 
if the trustees have notice of any doubt as to the 
title of the testator to a part of the estate devised, 
the person who may be benefited by that doubt 
is properly made a defendant to the suit, and the 
court will not proceed to the execution of the 
trusts of the will, until that doubt is removed, 
cither by a proceeding at law, or by such other 
course of inquiry as the court may think proper 
to direct. Talhot v. Radnor {Bart), 3 Myl, & K. 
252. 

Action by Trustees against Stranger.] —One 
•of several trustees cannot bring an action against 
a stranger in respect of the trust property. 
Where there are questions between the different 
trustees and beneficiaries as to suing strangers, 
such questions must be tried in a preliminary 
action to which the stranger is not party. Luke 
V. South Kens'bigton Hotel Co., 47 L. J., Oh. 240, . 

Three trustees invested trust funds in a second 
mortgage of an hotel belonging to a company; 
Two of the trustees executed a deed which pur- 
ported to reduce the' amount charged on the 
property and to give the security of the covenant 
of a new company for payment of the reduced 
amount. The third trustee refused to execirte 


the deed, and filed a bill to have the deed 
declared void and to realise the security. The 
other trustees refused to join, and were made 
defendants. The bill was dismissed. Ih. 

Action in Hame of Trustee.]— The assignee of 
an insolvent debtor could not bring an action for 
rent against the tenant of premises in which the 
insolvent had a life interest in the names of the 
trustees of those premises without their consent 
or the offer to them of a sufficient indemnity 
against costs. Sjneer v. Todd, 1 13. P. 0. 306 ; 
2 G. & J. 165 ; 2 Tyrw. 172 ; 1 L. J., Ex. 59. 

Bill against Trustee and his Solicitor— In re- 
spect of Costs.] — To a bill against a trustee and 
his solicitor, alleging that trust moneys had been 
improperly paid to the solicitor for costs, a 
demurrer of the solicitor wms allowed, he being 
a mere agent, and the matter complained of 
being one merely of account as between the 
trustee and cestui que trust. Mam v. Bearson, 
28 Beav. 196. 

Where Solicitor has Received Trust 

Moneys.] — Though the solicitor or agent of a 
trustee is not generally a proper p.mty to a suit 
to recover the trust funds, j^et the case is different 
where he has received the trust moneys, and has 
intermeddled with the performance of the trust. 

V, 33 Beav. 365. 

Persons not Trustees Parties to Breach of 
Trust.]— In 1840, a father left a legacy to his 
daughter to be paid ten years after his death. In 
1847, the executor assigned to her husband cer- 
tain leaseholds, which formed part of her fathers 
estate, in consideration of the amount of the 
legacy, the assignee having notice of the trusts 
of the will. In 1870, the persons entitled to the 
residuary estate filed a bill against the executor 
and the assignee of the leaseholds, alleging that 
the leaseholds had been sold at an undervalue, 
and that the assignee was a party to the breach 
of trust thus committed, and praying for a.d- 
ministration of the trusts of the will, and that 
the assignment might be set aside : — Held, that 
the bill was not multifarious. PyrahY. Wood- 
coek, 24 L. T. 407 ; 19 W. B. 463. 

Held, also, that the assignee was not an ex- 
press trustee so as to bring the case within s, 25 
of the 3 & 4 Will. 4, c. 27, the Statute of Limita- 
tions. II). 

Bill against a trustee wdio has assigned his 
trust. The assignee ought to be made a party, 
as the decree should be firet against him, and 
the trustee to stand as a security. Burt v, 
Bennet,%Mvo. Q. 0. 225. 

It is not necessary to make all persons who 
concurred in a resolution for the misapplication 
of trust money, parties to the suit for replacing 
it, only those who actually take and misapply 
the money. Holmes v. Henty, 4 Gi. k; F. 142: 
10 Bligh (H.S.) 255— H. L. (E*.) 

A person, not a trustee, who is a party to a 
breach of trust committed by a trustee, may or 
may not (at the option of the plaintiff, a cestui 
que trust) be made a defendant to a suit against 
the trustee in respect of such breach. Bateman 
V. Margerism^ 6 Hare, 499. 

Cases in which the liability of the trustee and 
a stranger to the trust may be indivisible ; and 
the stranger is a proper party, with the trustee 
to the suit- of the cestui que trust. Lund v. 
BlamlmTd, 4 Hare, 29. 
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jslie Cohabited.] — A woman who cohabited with 
I a man as her husband handed to him sums of 
I money without specific directions as to their 
application, and he invested them in the purchase 
of leasehold and other property : — Held, that the 
transactions ought to be regaixlcd, not as loans, to 
which the statute of limitations would be ap- 
plicable, but in the nature of a trust, and tlnit 
she was entitled to the investments. v„ 

Holmes, 4 Do G-. F. & J. 470 ; HI L. J., Ch. r>G7 ^ 
8 Jur. (N.S.) 732 ; 6 L. T. 589 ; 10 W. 11. 034. 

Mortgage — Agreement to assign a Term — 
Express Trust.] — Where a term is created on an 
express trust to secure princijml and interest, 
s. 22 of 3 & 4 Will. 4, c. 27, does not operate as a 
bar, and the mortgagee’s right is not coniined tO' 
six years. Ska to v. Johnson 4 L. T. 400 ; 9 
W. R. 629. 

Where there is an agreement to assign a term 
on an express trust to secure principal and 
interest, which can be enforced in et'iuity,, 
although the deed is not executed, the court will 
consider such assignment as if it had heeii 
executed, and make a decree for a general 
account not limited to the six years. Ih. 

Where a term is clothed with an active trust 
by an express agreement to assign it to recover 
principal and interest, it is not within the terms* 
of 8 & 9 Wet. c. 112. Ib. 


Different forms of suit by a cestui que trust 
respect of claims against the trustees and 


plaintiffs, was filed for the purpose of making 
five individuals out of the several members con- 
cerned in the transaction, and the trustees, per- 
sonally liable to make good the funds : — Held, 
tliat the suit was properly framed for that 
purpose ; and a decree was made accordingly ; 
and held that the other members concerned 
in the transaction were not necessary parties. 
An.- Gen. v. Wilson, Or. & Ph. 1 ; 10 L. J., Ch. 
53 ; 4 Jur. 1174. 

In a suit to remedy a breacli of trust, it is 
not, since the Orders of August, 1841, necessary 
to make every party participating in the breach 
of trust party to the suit. Att.- Gen. v. Leicester 
Corporation, 7 Beav. 176. S. P., Kellaioay v. 
JoknsoJi, 5 Beav. 319 ; 6 Jur. 751. 


Resulting Trust — Possession by Trustees* 
under void Deed.] — Although trustees have in 
the first instance entered into possession of land 
conveyed to them in trust for a charity under a 
deed void under the law of mortmain, yet they 
may acquire a title by possession. Ckureher w 
Jidrthi. 58 L. J., Chi 586; 42 Oh. D. 312; 61 
L. T. 113 ; 37 W. R. 682. 


properly Paid.] — A party to whom part of a 
trust fund had been improperly paid was made 
a co-defendant with the trustees, in a suit for 
its recovery. Att. -Gen. v. ComjjUm, 1 Y. & C. 
C. C. 417. 

In a cause petition by cestui que trust against 
the personal representative of a trustee for a 
breach of trust committed by the trustee in 
paying the trust moneys to a third party, such 
third party is a necessary party to the suit. 
Copeland v. Willes, 15 W. R. 855. 

Assignees of Bankrupt Trustees.]— In a suit 
against a surviving trustee, and the representa- 
tives of a deceased trustee by a residuary legatee 
for administration of the estate : — Held, that 
the assignees of the surviving trustee, who had 
misapplied the funds and become bankrupt since 
the bill was filed, were necessary parties. Lemin 
V. Allen, S W. R. 603. 

In a suit to make trustees liable for a breach 
of trust Held, that the assignees of two bank- 
rupt trustees were not indispensable parties, as 
thecasefeii within Gen. Ord. XXXII. of August, 
1841. Horns v. Wright, Xi Beav. 310. 


Breach of Trust — Payment of Interest— In- 
vestment on Mortgage — Insufficient Security.] — 
A brench of trust had been committed by trustees 
in 1878 by investing trust money on mortgage 
upon property of insufficient va'lnc, at which 
date the cause of action in respect thereof anse : 
— Held, that payment of interest to tlu; tenant 
for life by the trustees from 1878 to lS9u, was 
was not an acknowledgment by the trustees of a 
liability to repay tlie principal, and that the 


ustee Act, 1888. Sowenset, In n 
Poulett (LarD, 63 L, J., Cln 41 ; "I 
1 ; 7 R. 34 ; 69 L. T. 744 ; 12 tV 


^ Party or privy to ’’—Property still re- 
tained.”]— A person cannot be said io be 
or privy to” a breach of trust within the mean- 
ing of s. 8 of the Trustee Act, 1888, who d* 
no benefit from it, has no knowlctlge of ii, and 
not concerned in it in any way " ' ’ 


lerlves 

; and he cannot 

be deprived of the benefit of tiiat seH.:tion on the: 

■ ^ ^ “ still retained”’ 

which I am entitled, and intend by him unless it is shovm that he has had actual 
lyown use and for the use of J., control of the property. " - 

md a descendant of a brother of L. J., Ch. 652 : [1895] *A. 0. 495 

Held, that B,. had not thereby L. T. 291 ; 44 W, R. 455—11. L. (E.) 
st of the residue for J. so as to 

atnte of .limitations from running Trustee Act, 1888, s. 8. $ub»s» I (a) (5),] 

In ve^Jmeibs v. MM, 58 L. J., — In an action commenced after the 1st Ji'inuarj, 

A. . * ' 1890, to reader trustees liable for a loss arising 

4-'' ^ from an improvident Investment of tlie trust 

by woman .to Man'^with whom funds, where the breach of trust Is commit teti 


ground that trust property is 


Thorne v. ■Mmrd, 64, 
11 R.254; 78 
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more than six years before the commencement 
of the action rfemble clause Qi) of sub-s. 1 of 
s. 8 of the Trustee Act, 1888, does not apply; 
but, held, that clause (/-») applies. Bowde)iy In, 
re, Atidreto y. Cooper, 59 L. J., Ch. 815 ; 45 
Ch. B. 444 : 39 W. B. 219. See also uVoore v. 

m L. J., Ch. 271 ; [1891] 1 Ch. 547 ; 
63 L. T. 831 ; 39 W. R. 312. 

Legacy.] — In an action by residuary lega- 
tees against an executor and trustee for a legacy, in 
respect of which a breach of trust had been com- 
mitteil, the defendant pleaded the statute of 
limitations as more than six years had elapsed 
since the action might have been brought : — 
Held, that as tlie action was against a trustee for 
breach of trust, and was therefore one to which 
no existing statute of limitations applied within 
the meaning of the Trustee Act, 1888, s. 8, sub-s. 

1 (h), the statute of limitations could now be 
pleaded, and was a bar to the action. Sioaln. 
In re, Sioalii v. Brinpeman, 61 L. J.. Ch. 20 ; 
[1891] 3 Ch. 233 ; 65 L. T. 296. 

Account.] — A testatrix gave all her resid- 
uary estate to two trustees in trust for an infant, 
to be paid to him at twenty-one. He attainecl 
twenty-one in 1880. In 1892 he took out a sum- 
mons against the two trustees for administration 
of testatrix’s estate. One of the defendants, who 
had been acting trustee alone appeared. There 
was no allegation of fraud, or any evidence that 
the defendant still retained any part of the trust 
funds, or had converted them to his own use. , 
The defendant admitted that he had rendered no 
account to the plaintiff, but deposed that he had 
spent ail the trust funds in maintaining the 
plaintiff during his infancy : — Held, that s. 8 of , 
the Trustee Act, 1888, applied, and that the sum- 
mons must be dismissed. Page, In re, Jones v. 
Morgan, 62 L. J., Ch. 592 ; [1893] 1 Ch. 304 ; 3 
R. 171 ; 41 W. R. 357. 

Payment away of Moneys Applicable to 

Annuity.] — A claim by an annuitant against a 
trustee for an account of moneys which ought to 
have been appropi’iated as a security for the pay- 
ment of the annuity, but which were otherwise 
disposed of by the trustee in breach of trust , 
more than six years before action brought, is j 
barred by s. 8 of the Trustee Act, 1888. Bowden, j 
In re, Andrew v. Coop>er, supra, explained. H 02.0 ' 
V. Wlnterton {BarV), 65 L. J.,' Ch. 832 ; [1896] 

2 Oh. 626 ; 75 L. T. 40 ; 45 W. R. 103—0. A. 

Conversion.] — Where trust moneys are ad- 
vanced on Diortgage and are handed over by the 
mortgagor’s direction^ to a bank of which one of 
the trustees is a partner in payment of a prior 
charge of the bank on the property mortgaged, 
this is not in the absence of fraud trust pro- 
perty roceivetl by the trustee and converted to 
his use,” within s. 8, siib-s. 1 of the Trustee Act, 
ISSS, and consequently the trustee may rely on 
the statute of limitations as a defence to an 
action to recover the trust property. Gnrjiey, 
In re, Mason v. Mercer, 11803] 1 Oh. 590 ; 3 R. 
148 ; 68 L. T. 289 ; 41 W.^R. 443. 

Bireetors of Company.] — As directors are 
trustees of the assets of their company which come 
to their hands or which are under their control, 
the statute of limitations may, by virtue of s. 8 
of the Trustee Act, 1888, be pleaded by them 
where it is sought to make them liable for breach 


of trust for the improper application of such 
assets. Lands Allotment Co., In re, 63 L. J., 
Ch. 291 ; [1894] 1 Ch. 616 ; 7 R. 115 ; 70 L. 
286 ; 42 W. R. 404 ; 1 Mansoii, 107 — C. A. 

- — Trustee in Liquidation.] —The provisions,' 
of s. 8 of the Trustee Act, 1888, have no applica- 
tion to a trustee under a liquidation. Cornish^ 
In re, Board of Trade, Ex parte, 65 L. J., Q. B.. 
106 ; [1896] 1 Q. B. 99; 73’ L. T. 602; 44 W.R. 
161; 3 Manson, 48— G. A. 

Money of Married Woman seized by Hus- 
band.] — In 1876 a husband took from his wife 
by force a legacy bequeathed to her separate use,, 
which she had to his knowledge just 2 ’eccived on 
her separate receipt. The wife repeatedly de- 
manded the money from her husband until his 
death in 1894, but did not obtain it. In 1895 
she brought an action against Iier husband's exe- 
cutors for the amount : — Held, that the luisband 
knew or was affected with notice that the legacy 
was his wife’s separate propert}^, and had, by 
taking possession of it, made himself a trustee 
for her ; that as he hacl retained the money and 
not accounted for it, his executors could not, 
under the Trustee Act of 1888, s. 8, claim the 
benefit of the statute of limitations, and that his. 
estate was liable to refund the amount. Wassel t 
Y. Leggatt, 65 L. J., Ch. 240 ; [1896] 1 Ch. 554 
74 L. t 99 ; 44 W. R. 298. 

— - Improper Investment — Action by Cestui 
que Trust— Interest on Money lodged in Court 
to satisfy Breach of Trust during Lifetime of 
Tenant for Life who has acquiesced in Breach 
of Trust.] — By a settlement executed on July 7y, 
1873, on the marriage of J. G. C. and E. M. C. 
(the plaintiff) of which E. F. W. and C. M. H. 
were trustees, the following property was put Iik 
settlement (1) a policy for on the life 

of J. G. C. ; (2) two policies for 200^. each on tho 
life of J. L. ; (3) six shares of 2U/. lo.s*. in the 
Great Western Railway of Canada ; and (4) 4U07.. 
on deposit receipt in the iVIunster bank. The: 
property was settled upon trust for the plaintiff 
for life, with remainder to the children of the' 
marriage, and the settlement contained a power- 
to advance 400Z, out of the trust funds to the* 
husband, J. G. C. There were six children of 
the marriage. J. L. having died, a sum of 516i., 
I'epresenting the two policies on his life, was paid 
to B. F. W. in April, 1877, and was lent by E. F„ 
W. and 0. M. TL, to J. G. C. without security 
and was lost. The 400Z. invested on d.e[>osit re- 
ceipt in the Munster bank w'asadvancedto J. G. 0. 
under the powei’. In 1879, E. F. W. retired from 
the trusteeship, and S. J. S. was appointed in his- 
stead. The trustees neglected to obtain a trans- 
fer of the Canadian Railway shares which re- 
mained in- the plaintiff’s name until 1884, when 
she transferred them to 0, M. IT. On March 
1884, 0. M. H. sold these shares for 79Z. and 
appropriated the proceeds. J. G. C. died iJi 1895. 
In an action by E. M. C. and the minor children, 
against E. F. W., C. M. H., and S. J. S., to re- 
place the trust fund and for an account, E. F. W. 
lodged 516L in court, and pleaded the statute of 
limitations : — Held, that by virtue of the Trus- 
tee Act, 1888, s. 8, on E. F. W. lo<lghig the dVW. 
as he had done, and upon liis paying the pre^ceeds. 
of sale of the Canadian Railway .-^hai’es. in case 
of the default of C, M. K. so to do, no interest 
was payable to the plaintiff E. M. C. during her life, 
but that such interest was payable to tiie tj'ustce 
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B F W. Collinqs v. Wade, [1896] 1 Ir. B. 340 of a banking company 

>; ’a ’ l j trustees, who executed 

Claiming* through a Trustee.”] 

Be Mol&yns^ [1S96] 3 Ir. B, 205 (.^istiiis que trust). 

prletor of 

supra. company, 

ITAXIO^-S (STATUTE OF). 


" " ’ - = ' - c:z;pa:iy, ;iii: the name of .one, of the 

V* WM .executed, a declaration .of, the trusts 

thereof (the rules of the company not allowiiig 
shares to ' stand hi the name of joint owncu^s. ' or 
The trustee, was., also aqiro-. 
shares in his own I'icht in the same 
and made various sales and purchases 
There.' was nothing .to 'distin- 
the individual shares held 
the different proprietors, the same lieing hi dae 
nature of capital expressed by quaiiti ty. The: 
trustee cont.racted to assign a' certain nunhier ^of 
shares to the banking company as a security iur 
advances which they made to him; ho after- 
wards became bankrupt r—ITeld. tliat the trustee 
must be presumed to have traii'^ferred or plcdgL'd 
such shares as belonged to himself, and, so far as 
^ -n ■ 7 ■ 4-1. he had shares of his own, not to have transferred 

JIatuh of Bankers or other | the shaves of his cestuis que trust ; 

and that, therefore, the cestuis que trust ^ were 
entitled to so many of the shares standing in tlie 
name of the trustee at the time of his banlpuptey 
as could be presumed to be identical with the 
shares in which the trust funds were ni vested, 
from the fact that such a number of shares had 
always thenceforward stood in the name of the 
trustee. Pifikdt v. IFr/yZfr, 2 Hare, 120; 12 
L. J., Cli. 119.; 6 Jur. 1102. . Aii?Bied;..npai.. 

. 3Iurm7/ r, Plnkett, 12. Gi. & Bb 76I— H, 'H, (E.,) 

Informal Document signed by Trustee Debtor 
to Trust.]— An informal document, signed ’oj a 
trustee who was indebted to the trust, construcEl 
tO: amount to an equitable mortgage in favour of 
the trust, notwithstanding a denial by the 
answer. Saynard v. WouUey^ 20 Bcav. 583. 

Sole Trustee appropriating Part of Trust 
Money — Deposit of Policies with Memorandum 
in Box where Trust Deed kept.]— A.S'Ole' trustee, 
who had appropriated 4,000.^., part of the trust 
property, deposited in the box in which he. kept 
the trust deed and the securities for other 
portions of . the trust funds two po.i:icies of as- 
surance, one OB his own life for 2,OUOF, the other 
on the life of his father for inclosing 

them in an envelope with a momornudiiu}, that 
In the event of his ” (the trustee’s) ‘’death,” 
the amount of the inchised poJieic.-s was to be 
applied to the repayment of borrowed by 

him of the cestui qua trust. Six years after- 
wards the trustee became bankru[*t. The poIic3’ 
for 2,000/. was found by tlie oilicer of the court 
of bankruptcy inclosed with the menvivamlixm 
in the box, the other policy having Inen |.nud to 
the bankrupt upon his father’s death ; — ^iield, as 
betivcen the cestui que trust and tlu; assignees 
in bankruptcy, hrst that notwithstanding the 
words importing contingency, the memorandum 
ri e j m declaration that the policy was, in 

Lloyd, event, subject to the trusts of the settlement. 

BanhhemVs Bettlement, Bi tv, 2 K. A J. oOt.) ; 4 

Order for Paymeut into Oonrt— Non-waiver 689. ,, , ,, , . 

«f Bight to foUow Trust Money. ]-Helc1, Held, _ secondly, th.at there being a valid 
that b? instituting an administration suit, and declaration of trust by the solo trustee, ho was 
obtaining the order agalast the trustee personally the proper person to possession of the 

payment of the trnst. moneys into court If 5 “ other words, qhe trae owner ” 

8 ich order had not been obeyed); the cestuis p® meaning ot e IZ & Id Viot. o. 106 j afd^he 
.triisthad not waivwi their ..right to pursue being also m the reputed possMton of the 
’tasi' hitoaey iate the.:uhauthoriS^ ' invest- property when the bmkruptey took place, theate 
He (3. M. & Or. 108. -wm no separation of interests, the true' owner 
. and the reputed owner were th© samt ^mm% 


F. FOLLOWING TEUST PBOPEETr. 

1. hveedmenU in the Name of or 'under the 

Control of Trvdee. 

a. In General, 895. 

b. Slmffling the Funds of Two different 

Settlements, 898. 

c. Trust Money Invested in Land, 899. 

2. Trust Money m 

Agents, 902. 

3. Belief against Purchasers, 914, 

1. Investments in Name of on under 
THE Control of Trustee. 

a. In General. 

General Eule— Mixed Fund.]— If a trustee 
mixes a trust fund with his own monej^s, as long 
as the mixed fund remains under his control, 
either in its original shape or in such a sub- 
stituted form that it can be traced, it is primarily 
liable to answer the trust. Frith v. Cartland, 
2 H. k: M. 417 ; 34 L, J., Gh. 301 ; 11 Jur. 
(N.S.) 238 ; 12 L. T. 175 ; 13 W. B. 493. 

The rules as to following trust funds in the 
hands of a defaulting trustee apply against the 
assignees of the defaulting trustee as fully as 
against the trustee himself ; and the evidence 
that the trust fund was acquired on the eve of 
the bankruptcy, and when the bankrupt was 
about to abscond with that and bis other 
moneys Held, not to raise any equity in 
favour of assignees or general creditors, as 
against the owners of the trust fund. Ih, 

""if executor, for benefit of the testator’s estate, 
should invest part of it in the funds, or transfer 
monev from one stock to another, this is not a 
€on version, but it may still be followed as much 
as if it had continued in the same condition at 
the testator’s death. Waite v. Whovwood, 2 xitk. 
159, 

When trust funds are invested on an improper 
security, the parties interested have a lien on the 
securities into which it is traced. Mant v, Leith. 
15 Bcav. 524 ; 21 L. J., Ch, 719 ; 16 Jur. 302. 

Under circumstances of great peculiarity, and 
notwithstanding a great deal of intermixtur 
backwards and forwards of cheques relating 
trust funds : — Held, that the trust funds were 
traced into certain securities, and decree^ for 
redemption accordingly. Harford v, 

Beav. 310. 
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Debentures in Danking Company acijuired 
•witb. Policy Money. ]~~E. effected a policy of 
assurance on his life in the name of two trustees, 
B. and M., for the benefit of his two daughters, 
and died largel}^ indebted to M. M. received the 
policy money, and invested the greater part of 
it in debentures of a joint-stock banking com- 
pany. These debentures he placed in a separate 
envelope, inscribed with the names of E.’s 
ilaughters, and paid them the interest until the 
bank stopped pa,yment. The bank was subse- 
quently wound up under the Joint Stock Com- 
pany Wiiiding-up xict, when M. was found to be 
largely indebted to the bank. M. survived his 
co-trustee, anrl became bankrupt (having pre- 
viously handed over the debentures to a third 
party), and the official manager of the company 
was appointed official assignee of his bankruptcy. 
E.’s daughter claimed the debentures as being 
held in trust for them : — Held, first, that there 
waas a valid trust of the policy money in the 
hands of M,, notwithstanding the fact of E. being 
indebted to him ; secondly, that the debentures 
were well appropriated to the trust, and were 
not subject to M.’s liabilities to the bank. Boyd, 
parte, lljyal Barth of Atc^tralia, In re, 5 
W. R. 63T. 

Policy effected by Defaulting Trustee as 
Security for Restoration of Trust Fund,] — A 
<lefaulting trustee effected a policy of assurance 
on his own account (but in the name of the next 
friend of the cestui que trust, who was a married 
woman) with the approbation of the master, as 
being the best security which it was in the 
trustee’s power to give for the restoration of the 
trust fund. The amount secured by the policy 
became payable at the death of the trustee, 
which occurred before the master had made his 
report : — Held, that the money was .not general 
assets of the trustee, but was applicable in the 
first place to compensate the loss occasioned by 
the breach of trust. Ward v. Ward, 2 Sm. k, (I. 
125 ; IS Jiir. 529. 

Purchase of Consols partly .with Trust Money and 
partly with Trustees own Money.]— A testator, 
having moneys in his hands belonging to other 
parties, invested a portion, by their direction, 
together with his own moneys, in consols, and in- 
formed the parties of such investment, and duly 
accounted to them for the dividends. He after- 
wards sold out nearly the whole of the stock, and 
then replaced a portion of it, and, on his death, 
having directed his confidential clerk to buy 
stock to replace the rest, he expressed his wish 
that the stock to be purchased by the clerk 
should be appropriated to replace the trust stock. 
The clerk purchased a sum of stock in the 
testator’s name ; but the whole stock standing 
in the testator’s name at his death was not 
sufficient to replace the trust moneys : — Held, 
that, under the circumstances, the stock standing 
in the testator’s name at his death was impressed 
with a trust, and did not form part of his 
general assets. -Molertson v. Morrive, 9 Jui’. 
122 . 

Failure of Security taken for Trust Fund 
and also Trustee^s own Money.] — Where a 
trustee mixes his own money with the trust fund, 
and takes security for the whole fund, if the 
security fail, the trust fund is entitled to priority 
of payment. But if the cestuis que trust- 
have elected to adopt the loan, they cannot com- 

YOD* XIY. 
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pel the trustee to make good the deficiency. 
Lamb v. Orton, 2 '^, II. 435 ; 11 W. R. 1043. 

Trustee becoming Insolvent having given 
Bond.] — Part of asum of money which had been 
raised by a husband upon tiiesecurity of property 
Gornprised in his marriage settlement, by means 
of a suppression of the settlement, was lent by 
him to the trustee of the settlement upon his bond, 
the trustee being ignorant of the means by ndiicli 
the money had been raised. After the death of 
the hu.sband, the wife, who was entitled to a life 
interest in the settled propert.y, with remainder 
to her children, took out administration to her 
husband, and filed a bill in her own name, 
and in the names of her children, by herself, 
as their next friend, against the trustee, who 
liad, in the meantime, taken the benefit of the 
Insolvent Debtors Act, praying that the sum due 
upon the bond (which the widow, as adminis- 
tratrix, offered to deliver up) might be replaced 
with interest upon the trusts of the settlement: 
— Held, that the widow and children had a clear 
equity to follow the money in the hands of the 
trustee, and that tliey would have had the same 
equity if, instead of being a trustee, he had been 
a stranger; and, semble, that such a claim would 
not have been barred by the trustee’s discharge 
under the Insolvent Debtors Act, even if it had 
been, proved (which it was not) that the bond 
debt had been included in his schedule. 
Bueherklefe v. Glanne, Cr, A Pii. 126 ; 10 L. J., 
Ch. 134 ;'3 Jur. 163. 

Farming Stock Ear -marked as Property.]— 
W. A., who at the time of his death in iS67 was 
carrying on the business of a faianer, gave his 
residuary persoual estate to liis widow and. a co- 
trustee, upon trust to permit his wuThwv to have 
the use and enjoyment of the household 
furniture, and the dividends, interest, and 
annual income and pi'oduce of his other residuary 
estate for life, and then upon trusts in favour of 
the testator's two sons. The testator’s residuary 
estate consisted almost eutirelj^ of the house- 
hold furniture and farm stock, and the widow, 
with the consent of her co-trustee, carried on 
the business of the farm. She took a new' lease 
of the farm in her owm name, and painted her 
name upon the carts ; but the financial part of 
the business w^as carried on through a joint : 
banking account opened in the names of 
“ the executors of the late W. A.” In 1879 the 
widow presented her petition for liquidation. 
All the property in her possession consisted of 
the furniture and farm stock bcrpieathed by the 
testator, or of stock W'hicli had replaced the 
original stock in the ordinary course of business. 
Upon being sold, it realised a sum of 
2,U637. 15 a\ M., with produce estimated at 250/. 
still to be realised. The testator’s residuary 
account had been passed at 1,91 7Z. 7.9. : — 

Held, that the farming stock in the hands of the 
wddow was weU ear-marked as trust property, 
and that only the life interest of the w-ddow in 
the proceeds of the realisation qoassed to the 
trustees in the liquidation. Barber, Bx parte, 
Andow, In re, 42 L, T. 411 ; 28 W. E. 522. 

b. Shuffling the Funds of Two different 
Settlements. 

Trustee of two Funds— Appropriation— Solici- 
tor — Fraud.] — If a solicitor who is a trustee of. 
two funds for different cestuis quo trust, shuffles 
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one for tlie other for the purpose of concealing a 
f rand he has committed, a co-trustce, who has 
nn willingly been led to do an act which 
enabled the solicitor to deal with the fund, 
cannot claim a restoration of the fund dealt 
with. thonGh it remained in the name oi the 
fraudulent 'trustee. Cte Av 

749; 7 Jur. (N.S.) 8(59 ; 4 L. 1. (>(i4 ; 9\V.h. 
771>„L.JJ. Affirming 29 Beav. 512. 

1 trustee of a settlement, unknown to Ins 
cestuis que trust, sold the trust fund and applied 
the proceeds to 'his own use. He represented 
that the money had been lent on mortgage, and 
they pressed for its reinvestment. He atter- 
^^ards induced his co-trustee of a second fund 
to loin him in transferring it into his name, and 
take as sccuiity a transfer of a mortgage, which 
in the result proved to be a forgery. He after- 
wards made a small addition to the fund out or 
his own moneys, and gave notice to the cestuis 
que trust of the first fund that it had been re- 
placed, and they immediately put a distringas 
uiion the stock. He afterwards died insoheiit, 
leaving the stock standing in his name. Hpon a 
bill by the surviving trustee of the second fund, 
ao-aiiist the cestuis que trust of the first fund, 
aSdng that the stock might be restored to 
him:— Held, that the plaiiitiffi had no remedy 
against the cestuis que trust of the first fund ; 
tiiat the cestuis que trust of the second fund, 
had they known the facts, might have stopped 
and reclaimed it prior to the notice ; that the 
notice of reinvestment to the cestuis que trust 
of the first fund amounted to a valid transfe^ 
which made them as against the plaintitt 
purchasers for value without notice of the 
fraud ; and that the bill must be dismissed wnth 
costs. II/, ■ 

Eight to Follow Fund Paid into Court— 

Iona fide Purchaser.]— A trustee of two different 
settlements, having applied to bis own use timds 
subject to one of the settlements, replaced it by 
funds ■which, under a power of attorney from 
his co-trustee under the other, he transferred 
into the - names of himself and his co-trus- 
tee in the former. In a suit in respect or 
breaches of trust of the former settlement, 
the trustees of it transferred the fund fhus 
replaced into court on motion Held, that 
the transfer was equivalent to an alienation 
for value without notice, and that cestuis que 
trust under tbe other settlement could not 
follow the trust fund. Thonulihe v. Jnmt, 
3 He G-. & J. 563 ; 28 L. J., Ch. 417 ; 5 Jur. 
(X.S.) 879 ; 7 W. R. 246. 

c. Trust Money Invested in Hand. 

General Principles.]— The court is cautious in 
following money into land, but will do it if 
proved that the money was laid out in land ; the 
doubt is on the proof : always done whp ad- 
mitted on the answer of pei'son laying it out. 
Lane v, Llghton^ Amb. 413. 

Where money is sought to be followed into 
land, the admission by the personal representa- 
, . tite of the party laying it out will not bind the 
heir, but it will be ground foi* inquiry. Jh, 


' " Money settled to the separate use of the wife, 
ifi'cIIi'theAventbf'nb'biiMrentO''-'^^ 


thalt ao oa estates paictesea by tiie 


SCO 

husband, having obtained the money from the trus- 
tee ■ the circumstances not raising tire pre-sump- 
tion as if he had even under an engagement to 
purchase, that his purchases were xn 
b that engagement ; aiiil upon die ox identc tne 
fact of the application of the trust fund, oi the 
•nability of the husband by other ineans not 
being made oat. XcKtdt v. Xoic/n 10 ^ es. all. 

IlSnody for a breach of trust is personal, an.( 
money produced thereby, laid out on an estate 
iu Ireland, cannot bo specihcally tolloMcd , ine 
party’s assets were, however, marshalled in 
favour of the claim. v. Baiemun, 2 Ves. 

sen. 19, 

Presumption as to Lauds Purchased.] L. 
bequeathed 50,000/. to two trustees upon trust ta^ 
invest in the purchase of lands in Wales, and to 
settle and convey the same to C,-. M.for hie, itn 
remainder to C. M.’s eldest son for hie, with re- 
mainder to his first son in tail, with remainders 
over. C. M., who was also residuary iegatvo ot 
^ the testator’s estate, took out letters of atlmiui- 
'stration, and subsequently he, with monep 
amounting to 49,000/., which were part ot t.ie 
testator’s personal estate, purchased the Larapney 
and other estates, of which he took conveyances to 
himself in fee. The Lam phey estate C. M., by tip 
will, devised to his eldest son absolutely, subject, 
however, to the payments, charges, liabilities 
and demands of his uncle L. M.’s will, and m 
exoneration of his, C. M.’s, other estates, which 
he devised to his younger children. The Lam- 
phey estate, subsequently to the purchase, became 
much improved in value. A bill was filed by t he 
younger sons of C. M., praying for a declaratiim 
that the Lamp hey estate ought to be taken in 
satisfaction of the 50,000/. directed by the willot 
L. M. to be laid out in land. By his report the 
master found that the .Lamphey and otlier 
estates were purchased by 0. M, by or with part: 
of the personal estate of L, jM., in execatinii or 
discharge of the trust for investment oi' tne 
50 000/."^ On exceptions to the rc[)ort by the 
devisees of C. M.’s will .Held, that the_^pur- 
chases having been made by the trustee C. aL 
with the trust moneys in his liantls, a,- 'pu'esumi*- 
tion arose that the purchases were made with a 
view to execute an obligation. Matn'in/i w 
Mdthhu^ 3 Sm. & G. 552 ; 3 Jur. (x.s.) 429. ^ 
Held, also, that the moneys invested hourx 
trust moneys (aiui the circumstances aiteudiiig 
the purchases oi’ the estates were enough to at- 
tribute them to the performance of the Irosp. 
the trustee could have no right to deal with titr- 
estates so as to alter or prejudice the rights uC 
tlie remaindermen. IIk 

Trustee for the purchase of land died witiu'mt 
personal assets, but, having purchased land, the 
estates purchased were heh.i not lial.4e to the 
trust, the circumstances afibrding -no pre>ump- 
tioii that they were purchased in execuiion of 
the trust. Perrt/ v. Fhi-Ui/n^ 17 Ves. 173. 

A., by marriage articles, covenanted that all 
lands he should afterwanls purcliasc in the parish 
of K, should be to the uses of the articles. He 
purchased lands in K.,aiiti took a conveyance in, 
fee in the name of his yoiingeBt son, without a 
declaration of trust Held, that youngest son 
'^’’as a trustee as to the lands for the partis 
entitled under tho ?. MlaMf] 

7 Bro. R a 241. ■ ^ ^ , 

An executor by the very will empowered W" 
purchase lands for the heir j yet ■tiie.^puix^iase, 
bcim? in his own' name, and he dead InsolfenL 
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as to tlio other assets the heir could not follow 
tlie land to make a trust for him, though the 
executor liad told the mother of the purchase 
he was about to make, and had her consent ; 
and so the executor’s heirs went away with the 
land for want of express proot of the applica- 
tion of the trust money, Malcott v. MarhcinU 
Piu Oh. 108. 

A trustee purchases lands out of profits re- 
ceived out of the trust estate, and takes the con- 
veyance in his own name ; though possibly, if 
he be imabio to make other satisfaction for the 
profits so misapplied, those lands may be se'iues- 
frated, yet tlicy cannot be decreed to be a trust 
for the cestui que trust. Klrh v. Wehh^^m, Ch. 
84. See also Iler^fi v. Ilsron, id. 163. 

A. dies intestate leaving a wife and two 
daughters ; after his death 200^. is found hid in 
a wall, and 2001. in a box. The widow lays out 
this money in land, and settles it to the use of 
hersell; for life, remainder to her daughters in 
tail, remainder to her own right heirs. After the 
death of the mother and two daughters, plaintiff 
as administrator to the daughters, brings a bill 
against the heir-at-law, to have two-thirds of the 
400Z. out of the land as personal estate, and the 
master of the rolls decreed for him ; but the 
decree was reversed by the lord keeper, money 
having no earmark. Kamlur v. 2rdw:trd^ 2 
Vern. 440. S, C.^ nom. Kinder v. 3111161% 
Pre. Oh. 172. 

Bank stock to the amount of 13,000^ was 
transferred to a trustee to sell and invest the 
produce in lands, which were to be settled on 
certain uses and trusts. S., the administrator 
of the trustee, laid out 3S,650Z. in the purchase 
of lands, which were conveyed to him ab- 
solutely. The price of the stock at the time 
of the purchase was 23,63UZ. By a subsequent 
deed reciting the purchase of the lands thereby 
conveyed, and of other lands also therein 
mentioned, and that a portion of the purchase 
money of the several estates, lands and pre- 
mises, consisted of the 13,000k bank stock, 
and that the lands were conveyed to 8., in 
pursuance and part performance of the trusts 
declared of the stock, and that he was desirous 
of fully performing the trusts by conveying 
the several lands on the trusts, he conveyed 
part of the purchased lands accordingly. The 
entire value of the stock was not represented 
by the lands so conve.yed : — Held, that there 
was no dedication to the trusts of any other 
lands than those actually conveyed by the 
trust deed. Sealy v. Stawell, Ir. 11. 2 Eq. 326. 

Held, ■ also, that there was no lien in favour 
of the persons entitled to the trust estate, 
on the other purcliased lands, and that their 
claim was simply that of creditors on foot of 
a breach of trust. lb. 

The customer, having received a fund out of 
court, upon an undertaking to purchase and 
convey a house, &:c., upon the trusts of his 
marriage settlement, and having deposited it 
with his bankers, drew on it from time to time, 
and amongst other things for the purchase of 
the house, which he procured to be conveyed 
to himself in fee, the deeds of which he de- 
f>ositcd as a security for further advances ; the 
court, in deckling between the bankers and the 
trustees of the settlement, would presume that 
the purchase-money of the house was drawn 
from the fund applicable for , that purpose. 
3I(mningfQrd v. Tokman^ 1 Ooil. C. 0. 670 i 14 
L. X, Ch. 160 j 9 Jur. 438. 
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Eight of legatees to Follow* Money laid out 
in Land by Executor,]— Legatees allowed to 
follow money of testator laid out in land, &c., 
by executor. Ryall v. 1 Atk. 59 ; cited 

in Amb. 411, 

Bight of Cestui que Trust where Trustee 
states that Part of Trust Moneys laid out in 
Certain Property.]— Where a trustee .stated in 
writing to his cestui que trust that part of the 
trust moneys are laid out in a certain property, 
although not an iiive^tmeiit warraiited by the 
terms of the trust, and although the cestui que 
trust goes on receiving interest, and not the 
rents : — Held, that the cestui que trust might at 
his option take the property in which the trust 
funds had been laid out as representing the 
wlule trust fund, or might have it sold, and 
prove, if necessary, against the trustee’s estate 
for the deficiency (if any). But the cestui que 
trust was not ailowe.l to take the property as 
representing the actual portion of the trust 
fund laid out by the trustee, and prove for 
the balance. Thonitu/tv. StokllJ, 1 Jur. (Jf-S.) 
751. 

Payment olf of Mortgage by Stranger.] — The 
plaintifis, at the request of trustees of a marriage 
settlement, and of the tenant for life under the 
settlement, paid off 600Z , part of <a mortgage 
debt of 1,000/. on a leasehold house comprised in, 
the settlement. There was no transfer of the 
600/. of the mortgage debt to the plaintiffs, but 
interest was paid to them. On the death of 
the tenant for life the appointees of the lease- . 
hold house obtained a transfer to themselves . 
from the mortgagee of the remaining mortgage 
debt of 400/., and of ' the premises, but subject 
to the equity of redemption, and they also ob- 
tained the title deeds. The plaintiffs advanced.-' 
600/. out of the trust money : — Held, that as- 
the money was to the knowledge of all con- 
cerned trust money, the plaintiffs had a right 
to follow it. Pdtieii v. BmjlI or Bond, 60 L. T. 
583 ; 37 W. K. 873. 

Trust Fund Invested in Erection of Houses.] 
— A trust fund, with the concurrence of the . 
trustees and in breach of the trust, was in- 
vested in erecting three houses on ground held 
under a lease to S., the tenant for life of the fund., 
One of the trustees brought an action against 
S. and the other trustee for a restoration of the 
fund by sale of the houses. The court ordered 
S. to bring the trust fund into court, or, in, 
default, a sale of the houses, holding that a , 
trustee may follow property in which a trust 
fund has been wrongly invested, though he han , 
actively concurred in the breach of trust. The 
costs of an action for that purpose were decreed 
to the plaintiff trustee on the facts ot the case.,. 
Carson v. Sloane, 13 L. E., Ir. 139. 


2. Teust Moneys in Hanbs of Bankers or 
OTHER Agents, 

Bankers— Enle in Clayton’s Cass as applied 
to Trust, Money.] — If money hold by a person 
in a fiduciary character, though not as trustee, 
has been paid by him to his a<icount at his 
banker’s, the person for whom he held the 
money can follow it, and has a charge on the 
balance in the banker’s hands. of Bk gland 

and Wales District Bank, In n% Dale 

■' ■ 29—2 
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• mrie dissented from. Ilallett's with Trust.]— Where mousy 

t Ph T) 6<)B • 42 L T. 421 ; 28 W. B. not being m anj y a 3 tai m. 

And fee <5' &>., In re, BUue wiU not on an 

oost, col. 907 ; Stenmna, In re, If ood bf the oompanv. 

post, cob 908 ; and J/tfiTflj/, J?* rc, dealing with’tbe money. 

Mnrratf, post, col, 900. IVt yr fyftnmm} Po 14 L. T. ; . 

son who holds money as a trustee or I^V Ottoman L. ., 
nvv r.anacitT mys it to his account I blO. 

Beq.u.est of Shai'es on .Trust—- 

by Trustees— Eegistratioa of Transfer 
of Trust.] — Where a testator: beque 
residuary estate to trustees upon triis' 
minister it for a period of ten .'"ears 
decease, and thereafter to account ten 
the said residue” to the residuary legate 
in the will, the legatees acquire their 1 


r has been i>aid in 
)uiit of a company, 
arked, the company 
that the money is 
allegation not being 
be^ restrained, cn 
JJunlf of 


the ordinary manner : — Ji old, by uie w 
(dfeeut. Thesiger, L.J.), that the rule m C,a^- 
tonts earn (1 Mer. 572), attributing the hist 
drawings out to the first payments in, does not 
apply r and that the drawer must be taken to 
hare draivn out his ow'u money in preference 
to the trust money. Pennell v. Pejfelf iniia, 
on this point not followed. Ib. 

Held, by Fry, J., that, as between two ce&tms 
que trust whose money the trustee has paid 
into his own account at his bankers, the rule m 
aiayt() 7 i\H Cftse applies, so that the first sum paid 
in will be held to have been first drawn out. 

a trustee pays trust money into a bank 

to his credit to a simple account with himself, vision must relate to, auci iicu uuu 
not <Bst"shod in any other maimer, the ^ liability for trusts of which the hank I . d 

Ita consUtSfrom the hank to him is one knowledge or notice, as, the “'-I" ! 

which belongs as specifically to the trust as the apart from the “^'1;' ^4/ Siib they 

money would have done had it specifically been seeing to the execution ol a " |L 

placed by the trustee in a particular repository, had no knowledge. But asbiumiio tiu • 
and so rStX ^l the* case would not bo would be liable if it were shown hat they w eie 
varied by the circumstance of the bank holding possessed of actual notice of ] 4'“-,", 

a so for Le trustee, or owing also to him money, P) that a copy of the testator s w “ 
in every sense his own. But cheques drawn by possession ot the bank ; (i .) that in tin, w'’'- ^ 
the trustee in a general manner upon the bank three of the testators ciydren, iiuticc of tli 
would for every piu’pose be ascribed and aflect substitution of grandchildren was uont.nni-d lu 
ThT accmint to mode explained and laid the transfers registered by the e.yocutoTs m he 
Tfv,t\Pflfrto,rTeL (1 Mer. 572). bank’s books on a previous occasion ; tpi.) tbat 

f i tt f. M. & Vx. 372 ; 1 Sq. R. 579 ; one ot the executors was president to the bank. 

‘>3 L. X. Ch. 115 ; 18 Jur. 278 ; 1 W. E. 499. and that the law agent ot the executors '''‘'’ 1^0 
" ' agent of the bank, are nut sufiicient to pio\c 

Priority.]— A banking company ^vere cm- tp^t the bank have received notice of tiic triis:, 

nloved asagcnts'to collect money and to remit it r v f-. 

io their emplo vers. The bank received the money pu 1343 , trust moneys were sraudiug to t 
u cash, toaced it w ith the other cash of the bank, credit of the trustees with certain bunkers, wto. 
‘ and informed their employers that the money had clear and distinct notice that the in(>no.\ 
had been remitted ; but bjfore the money was money. The 

«etuallv remitted the bank went into liqmda- ^^oiiey to themselves, without the kiio\UiA-n 


Money Paid in for Specific Parpoee^ 

' with Instructions in Writing. ]— Where nuniey 
is paid into a banker’s by a customer for^u 
pur] )Ose specified, and instructions arc given in 
writing, and those instruct ions are acted upon, 
although such sum is carried ^lu the genend 
account of the party paying it in, and allhougii 
the money is not eventually ajqjiied, bitt comes 
again into the banker’s hamis after bw.sincss has 
ceased to be carried on : — ^Held. timt f.t is stira- 
oiently ear-marked to prevent its belonging w 
’ the general creditors. Fuiieij v. Turner, 3 Jar. 

' 032 ; 5 W. K. 666. 

Xti^uidation of Joint SttJofc iJoinpiay 

. — Preferential Pe-yment.] --'By A 
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da, ted 12th February, 1883, D. mortgaged to ; trust had priority over the bankers. JBatlllp.x. 
the Flster Land and Building Co. some house 35 Beav. 177. 

property to secure an advance of 60Q^. By j 

two other mortgages, dated respectively the i Eailway Stock — Constructive 27ot:cs.j — 

9th March, 1883. and the 8fch January, 1884, D. I Bankers advanced to customers S0(.>7. to redeem 
mortgaged the same ]U’opcrty to F." to secure ' some railway stock which had been transfoiTcd 
2o(V." and further advances. The company | to another firm as a security for that sum. The 
entered into possession, and on the 20th July, ; stock was thereupon transfeiTcd in blank to the 
1885, sold. The company having gone into I bankers. Subsequently, the customers, in a 
liqiiidnlioTi. F. required from the liquidator an | letter to the bankers, stated that idiey had been 
account o£ the moneys received on account of ^requested by their principal to extend the term 
the rents and the proceeds of the sale ; and the j of the loan on the stock. The stock actually 
account was furnished, showing that the com- I belonged to a third party, A. Held, that, after 


pany had received 135/. over and above all sums 
due. The proceeds of the sale, amounting to 
746Z. 10,s\ ILL, were paid by theconipan}^ on the 
20th 'July, 1 S85, into a bank, along with other 
moneys of the company, making a total payment 
in of 902L ll6\ lOd. At the time this payment 
in was made, the company had money to its 
credit in the bank. At the same time the com- 
pany had 1,000/. oji deposit with the B. railway 
company, and they drew out the sum of 1,000/. 
from the bank, and lodged it with the raihvay 
company, making a total deposit wdth the raii- 
wmy company of 2,0'JUb After drawing out the 
sum of 1 ,000/.. there wms a balance of 32/. 2.s\ hd. 
due to the bank, and from that date dowm to the 
17th August, 1885, the company’s account wms 
always overdrawn! in a small varying amount. 
On the nth August, 1885, the company cashed 
both the deposit receipts of the raihvay company, 
and paid into the bank the 2,000/., with accrued 
interest. The moneys so lodged were applied 
the company in payment of the interest due to 
the depositors, and in paying off some depositors 
W'ho had required repayment. On the 31st 
August, 1885, hj reason of these payments the 
bank account was overdrawn to the extent of 
92/. 11 6*. 6d. From the 20th July, 1885, dowm to 
the 31st August, the company did not make any 
investments of any kind, except the lodgment of 
the said sum of 1,000/. with the B. railway com- 
pany. The moneys so paid in wmre used in 
discharge of debts and liabilities of the company. 
Between the 31st August, 1885, and the 1st 
February, 1886, there was sometimes money to 
the company’s credit in the bank, and sometimes 
the account wms overdrawn : but no investments 
were made by the company during the period. 
From the 1st February, 1886, dowm to the date 
of the winding-up resolutions, the company’s 
account wms continuously overdrawm, and at the 
date of the company’s winding-up resolutions 
the overdraft amounted to over 8,000/. In the , 
month of April, 1886, the company’s bankers 
required that the company’s overdraft, should be 
.secured, wdien the company lodged with the 
bank, as security, a number of mortgages pay- 
able to the company. The property comprised 
in these mortgages wns sold, and out of the 
proceeds the bank’s claim was discharged : — 
Heldj that F. was not entitled to follow the sum 
of 135/. in the hands of the liquidator, or to have 
his debt paid as a preferential claim, VUter 
Building 6b., Iti r/?, 25 L. E. Ir. 24. 

Lease deposited with Bankers — Subse- 
quent E'otice of Trust.] — A., in whom a lease 
was vested, depo.sited it with l}is bankers by way 
of equitable mortgage. The bankers afterwards 
received notice, as the fact w^as, that , he wms a 
mere trustee of the lea^’ehold, but they subse- 
quently obtained from him a formal mortgage of 
the legal estate : — Held, that the cestuis quo 


the receipt of this letter, the bankers had eoii- 
stiuctive notice of A.’s right to the stock, and 
that no subsequent advances made by the 
bankers to the customers could alfect the stock. 
Loalte v. Prescott^ 82 Beav. 26L 

Deeds deposited with Banker— Negligence 

of Co-trustees.] — Trust money wns so placed to a 
banking account that any of the trustees eonhl 
draw out separately. One of them drew out 
money and bought a house as a residence for : 
some of the cestuis que trust, but took a 
conveyance to himself alone. He then deposited 
the deeds with another bank to secure his s 
private balance, and afterwards became bank- ^ 
rupt. The co-trustees neglected to examine- ; 
the banker’s book for a long time after the | 
purchase : — Held, that by reason of their negli- J 
gence they were not entitled to priority over i 
the security by deposit. Allan v. Scotty 13 S 
L. T. 440. 

Transfer to Trustee’s Private Account — . 

Liability of Bank.] — Where a sum of money wn'is 
standing in the books of a banking company to- | 
the credit of “ the account of the trustees of the a' 
late W. H.,” and the bank, knowing that the- 
trustees (each of whom had an oveixlrawm ac- 
count at the bank) w’erenot beneficially entitled,, 
allowed them to transfer sums at different times, 
from the trust account to their respective private, 
accounts : — Held, that the cestuis que trust w’-ere 
entitled to recover from the bank the sums so 
allowed to be transferred, and that it wns im- 
material wdicther or not the bank knew wdiat- 
W’-ere the circumstances of the trust, and also 
wdiether or not the bank profited by the transfer 
from the one account to the other, so long as 
they were aw’are that the money dealt wdth was 
trust money. Foxton v. Manrheuter and Ziirr* 
pnol Pi, strict Banldng 6b., 44 L. T. 406. 

Hixing Trust Fund with Private Fund — 

Breach of Trust. ] — The bankers of a srde trustee 
received a sum of over 1,400/. on his account, 
wdth notice that it was trust money. The trus- 
tee had not at the time a trust account, but a 
private account already overdrawm to a greater 
amount than the trust fund, by arrangement 
with the bankers, who had security. The 
bankers advised the trustee that the" amount 
had been placed to his credit, and it was left 
on his private account, on which he continued 
to draw. Some years afterwards the trustee 
became bankrupt, his account being then over- 
drawn by several thousand pounds : — Held, that 
the bankers, not having designed or stipulated 
for any benefit to themselves on receiving the 
trust money, and not having at that time any 
suspicion that the trustee was insolvent, or in- 
tended to commit a breach of trust, w'crc not 
bound to restore it to the trust estate. Foxton 



the bank, but a balance of account was arrived 
at, and the trustees’ account ^nth the bank was 
credited with the amount of the debentures. 
The custom of the bank was to make a daily 
transfer of their receipts to their Loiidon bankers. 
The bank suspended payment, having a sum to 
their credit with their London bankers : Held, 
that there was nothing in the above tinnsactions 
to show a receipt, either by the bank nr bv their 
London agents, of the sum recci\ed foi tiie de- 
bentures so as to enable it to be iden tilled and 
followed as tiaist mone^n 
re. Blam\ iih* parte, 63 L. J., Q. B. uvo : 

2 Q. B. 237 ; 9 II. 278 ; 70 L. T. 361 ; 42 U . L. 
305 ; 1 Manson, 25 — C. A. 

Deposit— Forfeiture for Ifon-eompletion— 

Payment by Bankrupt in Fraud of Creditors. ; 
— A bankrupt, having disposed of his goods in 
fraud of his creditors, opened an account in a bank 
with the proceeds, and having entered into a 
contract for the purchase of land in an assumed 
name, paid a deposit to the defendant, the 
auctioneer, by a cheque drawn upon the bank. 
The vendor and the defendant acted bona tide 
and without notice of the bankruptcy or of the 
fraudulent conduct of the bankrupt Held, 
that the bankrupt’s trustee was not entitled to 
recover the deposit from the defendant so as to 
]jrcvent it from being forfeited to the vendor on 
the non-completion of the contract. ColJhiH v. 
I 52 L. J.. 0. B. 440 ; 11 Q. B. IX 142 j 


Co., supra, distinguished. Coleman v. Bucks and 
OrteM Union Bank, 66 L. J., Ch. 564 ; [1897] 2 
Ch. 243 ; 76 L. T, 684 ; 45 W. E. 616. 

Customer’s Money lodgedinBank — Bank’s 

Xxen Appropriation — Marshalling.] — Money 
identified as belonging to a customer of the 
deceased, a stockbroker, was lodged by him to 
the credit of his current account wfith his bank. 
After his deatli, wdiich occurred on the day after 
the lodgment, the bank transferred the balance 
•due to the deceased on his curi-ent account to a 
loan account, on which he was indebted to the ; 
bank, and sold so much of certain stocks and ■ 
•shares (which they held as security for any 
balance wLich might be due to them on the loan 
account) as was sufficient to pay oft the entire 
amount remaining due to them, and thereupon 
transferred the remaining securities to the credit 
of the matter to administer deceased’s estate : — 
Held, that the deceased's customer w^as entitled 
to follow the money identified as his, and to 
stand in the place of the bank, and to have the 
benefit of their lien on the securities lodged in 
court. IBMakon v. Fetkcrstonliavgh^ [1^95] 1 
Ir. E. 83. 

Separate Trusts Accounts — Set-off of Pri- 
vate Account.] — When a customer has opened 
with his bankers separate accounts specially 
headed with the names of the trusts to which the 
moneys paid into those accounts belong, the 
bankers are not at liberty upon the bankruptcy of 
the customer to apply those moneys in paymciit 
of the balance due to them upon the customer s 
overdrawn private account. Kingston, Ex parte, 
Gross, In re, 40 L. J., Bk. 91 ; L. E. 6 Ch. 632 ; 
25 L. T. 250 ; 19 W. E. 910. 

A county treasurer used to pay the county 
moneys info Bacon’s Bank, but kept his private 
account at the Kational and Provincial Bank, 
and carried over the police rates to this account 
by cheques drawn on Bacon’s Bank. In 1869 
he opened a separate account with the National 
and Provincial Bank, headed “ Police Account.’' 
Some of the items to his credit in this account 
could be traced as having come from comity 
funds, but most of them could not. The cheques 
which he drew upon it w’ere all headed “ Police 
Account,” and appeared to have been drawn 
only for county purposes. For the purposes of 
interest the National and Provincial Bank 
treated the accounts as one account, and the 
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sums of. money, received foi; clients, into his o 
banking account in which he had money of his 
own standing to his credit, and at the date of the 
fast payment in there was only a sum equal to 
about a third of his client’s money standing to 
his credit, and the client who claimed the first 
sum |)aid in failed to earmark such sum, the 
oourt, applying the rule in Clayton’s Case (1 
M'er. 572), held that the first sum paid in was the 
fiirst sum firawn out, and consequently that the 
elaim failed, and tlae client could only prove 
aeainst the solicitor’s general estate. Ilmwocli 
^ Smith (s>^ L. J., Gh. 725 ; 41 Gh. D. 456; 61 
L. T. B41 — C. A.) distingiushed. Stennlng^ In re, 
Wood y. Slcn/iing, [1895 1 2 Gh. 433 ; 13 K. 807 ; 
73 L, T. 207. 

Money handed to Solicitor —Eight of 2)e- 
Irauded Person.] —A solicitor took money of his 
^clients, and pretended to have invested it on 
mortgage ; after the death of the solicitor there 
was money in the hands of his representative 
which could be identified as part of the money , 
received by him from his client : — Held, that the , 
<;Iient could follow this money, and lequirc it to 
be applied in payment of the money of which | 
lie had been defrauded, lldlett'a Est ite, In re, 
Knatehhull v. Ilallett, supra, col. 902, followed. 
Murray, In re, B'ulmn v. Murray, 57 L. T. 223. 

Eepresentation by Solicitor that Money 

Invested on Mortgage.] — Money was advanced 
to a solicitor by A. for the purpose of being in- 
vested on mortgage security. The solicitor wrote 
that he had invested the money on mortgage to 
j\L on leaseholds in Camden Town, and that A. 
was receiving interest at the rate of 5 per cent. 
The solicitor in fact, subsequently to this, 
.advanced large sums on mortgage to M., but no 
.■specific mortgage was made in favour of A. The 
«draft, however, of a mortgage for the sum 
advanced in favour of A. was found unexecuted 
after the .solicitor’s death. The solicitor had died 
insolvent. A. applied that a sum equal to the sum 
advanced by him should be paid to him out of 
a large sum in court representing the moneys 
advanced by the solicitor to M. : — Held, that the 
.solieitor was bound ])y his representation ; that 
the money was trust money, and that A. ought 
to be paid in priority to the general creditors. 
Middleton v. Pollorh, Wetlierall, E',v yiarte, 46 
L. J., Ch, 39 ; 4 Gh. D. 49 ; 35 L. T. 608 ; 25 
W. E*94. 

r Share Certificates — Appropriation to 

ITrust Estates,] — A debtor, before his bankruptcy, 
<'leposited in a box in his office several parcels of 
share certificates, with a memoi’andum attached 
to each stating that the particular parcel was part 

the trust estate mentioned therein : — Held, that 
this was a gootl appropriation of the share certifi- 
cates to the several trust estates. Middleton v. 
Polloeh, Elliott, Ex paite (45 L. J., Gh. 293 ; 2 
Gh. D. 104), approved and followed. Keidfi 
Trustee v. Ilnntiny, 66 L. J., Q. B. 554 ; [1897] 

2 Q. B. 19 ; 76 L T. 742 ; 45 W. K. 577 ; 4 
Manson, 103 — 0. A. 

Equitable and legal Mortgages — Hegli- 

gence-— Eotice.] — li., a solicitor, in 1883, received 
money from a client for the purpose of invest- 
iiient, and represented to him that he had in- 
vested it upon the security of a particular mort- 
gage. The mortgage, however, was one which B. 
had previously taken in his own name, and it was 
never transferred to the client. He afterwards, ; 


—Following Trust Property. 

deposited the title-deeds of the mortgaged pro- 
perty vvith his bankers to secure bis ovenlrawn 
account, and paid interest on tlie mortgage to tlie 
client down to the death of the latter in 1885, 
and subsequently to his executors. B. died in 
1888, hi) aceoimt being overdrawn to an extent 
exceeding the value of the mortgaged property, 
and the bank immediately gave notice of their 
claim to the moi*tgagors. The bank had i o 
notice of the client’s claim at the date of the 
deposit, and their notice to the mortgagors was 
prior to any notice given by the client’s executors : 
— Held (1) that B. was a trustee of the mort- 
gage for his client, and that neither the client 
nor his executors had been guilty of negligence 
so as to deprive them of their priority, and (2) 
that the principle of Dearie v. Hall (8 Buss. 1) 
did not apply, and therefore the bank were not 
entitled to priority by virtue of having given 
notice to the mortgagors before the executors. 
Itirhaxda, In re, Ilimher v. Riehardii, 59 L. J., 
Gh.72S; 45 Ch. D. 589; 63 L. T. 451; 39 W.B. 186.' 

Identification.] — Trust moneys cannot 

be followed unless clearly identified. Where, 
therefore, a solicitor, having trust moneys in liis 
hands, paid certain sums, part of such moneys, 
into his banking account without distinguishing 
them as trust moneys, and subsequently filed a 
liquidation ])etition : — Held, that the trustee in 
the liquidation was entitled to the balance of 
the rnqne 3 "s in the hand.s of the bank as against 
the persons claiming to be entitled as trustees 
of the alleged trust funds under the marriage 
settlement of the bankrupt. Ila rdeastle, Ex 
parte, Maionon, In re, 44 L. T. 523 ; 29 W. B. 615. 

A solicitor was employed b^^ the trustees for 
sale of an estate, his duty being to receive the 
purchase moriev's and pay them into the trustees’ 
banking account. He received large sums, pai<l 
them ill to his private account, and died insoivent. 
His banking account at his death showed a large 
credit, principally made up of specific sums 
which corrcspomled with receipts b^’' him on 
account of sales of the trust estate : — Held, that 
these specific sums could be followed by the 
trustees, and that tliere could not be a set-off 
i allowed in respect of sums alleged to have been 
I paid by the solicitor on account of the trust 
estate, Dirt v. Burt, 36 L. T. 943. 

Payment into Bank by Broker of Proceeds of 
Consols held on Trust.] — A trustee crnplojmd a 
broker, wlio had notice of the trust, to sell out 
consols and invest the proceeds in railway stock. 
The broker sold the consols for cash, bought rail- 
way stock to the same amount for the settling 
day, and received the price of the consols in a 
cheque, which he paid into his account at his 
bankers’. He stopped pa^nnent before the settling- 
day, and went into liquidation. The trustee 
claimed so much of the broker’s balance at his 
bankers’ as was attributable to the price of the 
consols : — Held, that as the price of the consols 
was known by the broker to be trust money, it 
could be followed, and that the claim must there- 
fore be allowed. Oooke, Ex parte, Straclian, 
In re, 46 L. J,, Bk, 52 ; 4'Ch. D. 123 ; 35 L. T. 
649 ; 25 W. B. 171— C. A. 

Payment by Auctioneer into Bank.] — An 
auctioneer received moneys from a sale oC live 
; stock, ami paid them into lus private account at 
j the defendant’s bank. His account was <wer- 
I drawn to an amount not exceeding 2.5uu/. ; but; 
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nricler a.n aiTaTi.cj<?meTit which was then subsisting', ! draw, and from time to time the deieiidants paui 
h':s was permitted to overdraw up to 2, oOOZ.. a' d 1 in lump sums to the credit ot those accounts, 
lie had no suspicion at the time when he paid in in accordance with ciirreiit^ requiromcmls, as 
such moneys of aiiv intention on the part of the shown by the accounts sent in bj b . oi har.ey 
bank to close his account. The bank shortb’’ purchased; but these suras were not intendetl 
afterwards closed the account, and applied the to, nor did the3^, represent any pajnnents loi an^ 
proceeds of the sale in reduction of the over- specific birley. F. s business was to act ns mah- 
draft. The bank had notice that the moneys so ing ag:ent for the defendants exclusively. 1 no 
paid in w^ere substantially the produce of the defendants paid the dut}" as the same became 
sale of stock. *An action was brought bv the paj'able upon the malt in F. s pronuscs. r.baii 
plaintiff, on behalf of all the vendors at the sale, fraudulently departed from the reguhir course o{ 
against the bank, to recover their respective business, instead of buying barley Ihr cash aiid. 
purchase moneys, less the aiictioneeFs cominis- applying the balances at the provincial banks in 
sion : — Held, that the auctioneer paid the pro- payraeiit for the same, he had Ix'^en in the iialfit 
coeds of the sale to his private account in the of sending in to the defendants fictitious account < 
ordinary course of business, and was not guilty of bai le^" purchased, misapply- ing the sums paid 
of a breach of trust in so doing, and that therefore in for his own purposes, and providing the malt 
the plaintiff had no remedy against the bank, needed for the defendants purfoscs liy jiurchas- 
Jfarfeu v, IMr, oB L. T. 946 ; B4 W. B. 253. ing barley or ready-made malt upon credit. He 

likewise from time to time sold barley wliich had. 
Sale ofOoods Wrongfully Obtained— Proceeds.] been bi ought on to the raaltings to raise inoney 
— ^Where a person wrongfullj’" obtained goods for his own purposes. The defendants believed^ 
and sold them, and the proceeds of sale were in consequence of the fictitious accounts 
paid into a colonial bunk for the purpose of other false representations of F.. that barley 
transmission to its London branch, he receiving wms from time to time purchased for cash in 
bills of exchange to the amount of the proceeds accordance with the regular course of business., 
drawn bv the" colonial bank on its London and on the faith thereof continued to pay sums 
branch :~Held, that the owners of the goods of money into the banks for the purpose" of 
were entitled to follow the proceeds in the pacing for such barley, which thej' believeti 
hands of the bank, and to be paid the amount were so applied. F. subsequently absconded.- 
of the bills, as bills, as they became possessed leaving upon his premises barley to the value of 
of them. Comite des AH^nrmTs Maritimrs v. about 22,000Z,, and malt to the value of about 
Standard Banlt of South- Afnca, 1 Cab. & E. 87. So.OOOZ., upon part of wliich dut} bad been paiil 

by the defendants. The value of such malt aru.! 
Honey advanced to Furchaoe a Business— barley was less than the amount drawn from tb? 
Non-application by Borrower — Eight of Lender.] i banks and misappropriated by F. Heabsconchx^ 
— Money had been advanced by the })laintifF to and thereby committed an act of bankruptcy* 
the <lefendant for the purpose of purchasing a Between the time of F.’s absconding aral the 
certain business, and on an undertaking of the time when he was adju(lge<I a bankrupt, the* 
defendant so to apply it. The defendant did not defendants seized the barley and the malt left 
apply it to that pur])ose, but spent some of it in on his premises. The plaintiff, trustee in F.>. 
paying debts of his own. He then became bankruptcy-, sued the (iefeiiclants for the value 
l)ankrupt. The plaintiff was able to trace the of the same : — Held, that the plaintiff could ut t 
remainder of the money advanced by him : — recover, on the ground that the relation between 
Held, that a duty had been imposed on the de- the defendants and F. was that of principals and 
fondant of applying the money in a particular agent, and that the property in the barley a cal 
way, and a fiduciary relation created, so that, the the malt had vested in the defendants, and that 
money not having been applied in the specified the barley and the malt were not in the ordrr and 
way, the plaintiff’ could recover in full so much disposition of F. as the reputed owner thereoi'V 
as remained of it, notwithstanding the bank- it being notorious that malting agents" 
ruptcy of the defendant. Gihevt v. Gonard, 54 in many instances not the owners of the barley 
L. X, Ch. 439 ; 52 L. T. 54 ; 33 W. K. 802. and malt on their nmlting premises ,• and al-o, 

on the further ground that the monevs advanced 
Principal and Agent— Goods Bought by Agent by the defendants to provide for the‘pur<;haM' cd' 
—Honeys held in a Fiduciary Character— the barley were impressed with a trust ; tlmt 
Advances for Particular Purpose Hisappropri- even if the barley and the malt left <mThi‘]>re- 
ated.]— The defendants were brewers, and em- raises of F. were not bought in accordance with 
ployed F. as their ‘‘ malting agent.” The regular the authority given to him, mid the leeal pro- 
course of business between the defendants and party in the'same was not vested in the defen - 
F. was as follows. F. occupied the malting pre- dants but in F., nevertheless F, was a trmiee for 
mises, and took out the necessary licences. It the defendants, to the extent of Uw sums 
was his duty to buy barley in his own name as advanced by them, of such barley an/I malt, the 
principal for cash, to send to the defendants same being either the profluct* of the tru<t 
certain periodical accounts of the barley so moneys, or in substitution for the barlev in pay* 
bought from time to time, and the prices of the ment for which F. tmght to have ajipiiai such 
same ; to submit samples to the defenflants, and trust monej^s ; that F, could not have set up 
if the barley was approved of by them to malt his own breach of trust, or have been iiear/l 
it, and deliver the malt to the defendants, re- allege that the barley wms bought otlierwise 
ceiring a commission upon the quantity of than according to the authority given to him 
steeped. The quantity of malt required by the defendants : and that the plaintiff, as 
^wors being, rary great, the brewers, F.’s trustee in bankruptcy, could not !n this 
4^^ the capital respect stand in a better position thaft F, lilin* 

barley.. './In .the present sell Jlarris t. 51 L J,, Q. B- 111$ ; 

Q. B. D, 264; 46 h T. 844; 30 W. B. 

raplal wi^wered C, A. * 
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tTndisclosed Principal — Principal cannot j 

EecoYcr Money or Goods fromTMrd Persons with- j 
out a general Set-ofi between Latter and Agent.] | 
— The plaintifl^s, who were landowners In New 
Zealand, were in the habit of shipping wheat 
from New Zealand to England for sale on the 
London market, taking bills of lading which 
made the wheat deliverable to themselves in 
London, and indorsing these bills to M. and T., 
merchants and factors at (jrlasgow, with in- 
structions to sell the wheat in London. M. 
and T. having no house or agency in London 
were themselves in the habit of indorsing these 
V)ills of lading to the defendants, who were 
corn-factors and brokers in London, for the 
purpose of their selling there the wheat. When 
any sales were effected, M. and T. delivered 
account sales to the plaintiff’s in the usual form, 
deducting a del credere commission of 3L per 
cent., whilst the terms upon which the defen- 
dants were employed by M. and T. were diff’er- 
ent, being a factorage of 2L per cent, and not a 
del credere commission. The indorsement of 
the bills of lading by the plaintiffs to M. and T. 
and by M. and T. to the defendants, was in each 
case only for the purpose of selling the wheat 
and without the intention of passing any pro- 
perty in, it. The plaintiff’s knew that the sales 
effected for them, by M. and T. in London were 
made by brokers employed by M. and T., but 
the plaintiffs were in no way parties to the 
particular conti'acts of sale nor were their 
names disclosed upon them. "The defendants 
eff’ected sales of certain cargoes of wheat which 
had been so consigned for sale by the plaintiffis 
in the above mode, and paid the proceeds into 
their own account at their bankers’, and from 
time to time made remittances to M. and T. on 
account of them ; but upon reference to the 
de,fendants’ books of account the proceeds of 
the particular cargoes could be se])arated and 
identified. M. and T. carried on a lusiness at 
Leith as well as at Glasgow, and they employed 
the defendants in respect of both, and when 
they stopped payment, which they did, they were 
indebted to the defendants on the Leith account j 
but not on the Glasgow account. The plaintiffs 
having brought an action against the defendants 
for the net balance of the proceeds of the said 
cargoes of wheat after deducting the remittances 
made to M. and T. in respect thereof, but without 
giving credit due to them from M. and T. on 
other transactions, the jury found at the trial, 
first, that the plaintiffs did not, through their 
agents, employ the defendants to sell and ac- 
count for the proceeds of the wheat ; secondly, 
that the defendants knew, or had reason to 
believe, that M. and T. were acting in the sales 
as agents for a third person : — Held, that the 
plaintiffs were not entitled to recover, as there 
was no privity of contract between them and 
the defendants, and the defendants did not stand 
in any ffdiiciaij character tciwards the plaintiffs 
so as to entitle the latter to follow the pro- 
ceeds of their property in the defendants' hands, 
and as whatever right the plaintiff’s might have 
had as owners to claim the wheat before it had 
been sold, they had no right, after such sale, 
to the proceeds, without giving credit for the 
sum due to the defendants from M. and T. 
on their ‘general account. Xew Zealand and 
Amtmlkm Land Co, v. Watmn, 50 L. J., Q. B. 

m ; 7 'Q. B. B. 374 ; 44 L. 675 ; 20 W. K. 

■■ 

And see ante, c, 12. c. 


3. Belief Agaixst Pitrchasees. 

In General — With Motice.] — All persons 
coming into possession of pro})erty bound by a 
trust, with notice of the trust, are chargeable in 
equity as trustees. Adair v. Sliau\ 1 J:^cli. & 
Lef. 262. 

If the persous claiming under the breacli of 
trust have notice of it, then they are subject to 
the same trust ; so if the conve,yance be 
voluntary, or without a valuable consideration ; 
but if fo*!* a valuable consideration and without 
notice, the purchaser will hold the land dis- 
charged, and the trustees must buy and settle 
other land to the same uses. Mamell v. Mansell. 
2 P. Wins. 681; Gas. t. Talb. 252; 2 Eq. Gas. 
Abr. 747, pi. 6 ; 748 pi. 2. 

A purchaser or mortgagee shall not protect 
himself by taking a conveyance from a trustee, 
after notice of the trust ; for by taking such 
conveyance he becomes the trustee himself. 
Saunders v. Lelteto, 2 Vern. 271. 

Both the trustee and the assignee are 
responsible to the cestui que trust for profffs 
( subsequent to an assignment in breach of trust. 

Vandehende v. Lev/nf/ston, 3 8wanst. 625. 

! Belief for cestui que trust of lease against 
' assignment or sale by trustee. Jlooh v. Staples^ 
Gary, 76. 

A purchaser, with notice implied or con- 
structive, from a trustee, will be boiiml by the 
trust, although there has been a fine levied to 
him and five years’ non-claim. Thompson v., 
Simpson, 2 Dr. & War. 459. 

Length of possession will not prevail against 
charitable trusts, where the land was purchased 
with notice of the trusts. Att,-Ce7i, v. C'krisfs 
Hospital^ 3 Myl. k K. 344. 

Trustees to Preserve Contingent Eemain- 
ders.] — Trustees in will to support contingent 
remainders, joining with tenant for life in 
destroying such remainders, are guilty of breach 
of trust, and purchaser with notice of trust 
is liable to make good th e estate. Gorqes y. 

7 1^X0. P. G. 221 ; iTe. Ch. 808 ; 1 P. Wms, 12S. 

If trustees to preserve contingent remainders 
join in sale to one without notice, the purchaser 
will be safe ; contra if he have notice. WUlougMnj 
V. Willoughby,, Amb. 284, 

Trustee Be Facto.]— A trustee de facto held 
liable to account as a trustee de jure. J/emtessey 
V. Bray, 33 Beav. 96. 

The estate of a tenant for life was liable to 
forfeiture on his mortgaging it. He mortgaged 
it to A. unknown to the parties taking under 
the forfeiture : — Held, that A. was liable to 
account to them for. the rents, at all events, 
from the filing of the bill, and beyond that,, 
from the time he had notice of the trusts 
creating the forfeiture. / b, 

Merchants Borrowing Money Settled to* 

Separate tTse of Married Woman.] — A., the 
trustee of a fund settled on B., a married woman, 
,to her separate use, with a restraint against 
anticipation, lent the same to C., I). & Co., 
who were merchants, but not ordinary flankers, 
and who had actual notice of the nature of the 
trusts to which the fund was liable. C., D. A 
Co. entered the transaction in their ledger and 
baiance book, as an account opened with B., 

■ and down to the time of their bankruptcy 
1 regularly paid the interest of the fund to her, 




during A.’s lifetime, through him, but, after his that the co-trustee connived at his partner's 
death, directly to her. 0., D. & Co. became fraud. The prior equitable rights of the cestuis 
bankrupts : — Held, that they had made them- que trust prev lil over the later equitable rights 
selves in fact direct trustees of, and were jointly of the defendant, haac \\ JJ ardencroft, t>7 
and severally liable to restore, the trust fund. L. T. 351 : 56 J. P.393. 

Wat,wn. Me parte^ Acraman^ In re^ 7 Jiir. 1001. 

Fraudulent Abstraction by Trustee of Trust 

Trust Money Lent on Security of Judgment Funds and Fraudulent Receipt] — A fraudulent 

— Subsequent Notice of Trust.]— A trustee, in abstraction of trust propm*ty by the trustee, and a 
violation of his duty, lent the trust money to F., fraudulent receipt and appropriation of it by 
upon the security of a judgment ; F. at the time another person for his own |■)e^^Oll■d benetit. ]>laee 
not being aware that it was trust nlone3^ the receiver in the same situation as the trustee 
Subsequently F. was informed that it was trust from whom he received, and ho becomes sidqeet in 
money, and recognised and acknowledged the a court of equitv' to the same riglits and remedies 
Jtitle of the trustee thereto: — Held, that from as maybe enforced by tlie parties benehcially 
the time he had notice of the trusts, F. was a entitleil agiinst the fraulnlent trustee himself: 
trustee of the money, and as such liable for the and when'it is said that the person who receives 
safety of it. SIferldan y. Jo I Jo. &: LatAOl ; under such circumstances is eonverted by the 
7 Ir. Eq. lb 115. court into a trustee, the expression is use«l for 

^ T the pur])ose of describing the nature and extent 

Legal Title,] A cestui que trust of an ; 

sinnuity, secured by a terra m an estate, filed a j entitled bcnelieially have the same rights 

bill against the trustee ot the term and the i remedies against him as thow wouki be 
purchaser for value of the estate, praying fbat | against an express ti-usteo who had 

the tiusts ot the term might be aaimnistercd. frouduientlv committed a breach of trust. 

•rhe purchaser, who was m possession of the 4. pe G. J. & S. STii : 5 N. U. 2.)7 ; 

estate, had no notice of the tonn, or ot any 3^ if.. Oh. 274 ; 11 Jur. (x.s.) 98; 12 L. T. 
interest of the cestui que trust in the estate, 1^2 • 18 W 11. 355 

2in<l denied the existence of any term in the But the relief against the receiver in such cases 
trustee: J^eld, until the trustee had founded on fraud and nut constructive trust, 

(Established his right to the term at law, the therefore the right of the party defrauded 
cCBtui que trust could have no such relict as atfected by lapse of time, or, generally 

speaking, bv anything <lone or omitted to be 
^ 1 * 1 1.^^’ i . . done so'lonc’ as lie remains without any fault of 

The tendency of modern legislation being to kmoraiice of the fraud that^has been 

prevent unnecessary litigation, and to enable the <-.omTuittp(l 77> 
tribunal which has been first applied to for re- 
dress to disjiose of the case when possible, courts Improper Mortgage by Trustee- — Bights of 
of equity nny now determine legal lights where Trust.]— Tlie plaintitf, beino: pur- 

oqmtable inlictjs consequent ^ reciemption iir'Tease- 

to, heir establishment: andjii such instances holds, liad the cquitV assiomed for his own con- 
(unless the halanee of convenience be otherwise) ^-^nicnct> to G.. as trustee.>.>v a deed, which in no 
a plaintiii having a reasonably clear legal title way disclosed tiie fact that ‘C. was anvthinu' but 
need not first establish his right by an action at ...prolate owner. C. execiued a declaration of 
law. Mulcdle v. lalum^ Ir. ±1. 6 Eq. 4ob. favour of the plaintiff, bubsequemiy G. 

Fraud of One Trustee-Transferee of Stock- frauduientiy borrowed nimiey ^ the defendants, 
.Tiirchaser for Value without Notice.] - C., ^'^presenting himsell to be tiic aosulute owner 
trustee with the plaintiff of a will, mid also exccutecUi mortgage by dem;se of. the equity o 
trustee with the defendant of a ktlement, emption to the defendants, and de| 10^1 red 
Laving misappropriated a portion of the settle- V "" f 

ment fund, applied an equal portion of the slants had jio notice yff any iru^. G. sul.se- 
will fund in the purchase of stock, which he T^^^ntly absconded, (y. u ns aeon tn lent ml clerly 
transferred into the names of himself and the ^ plaintiffs side in uhieh 

<lefer)dant. The plaintiff and defendant were Gie deed of avS>igumcnt was supposed to be kept . 
Iboth innocent of O.’s fraud, and the defendant plaintiff tor a derlarataui 

and the cestuis que trust under the settlement ^ no inteiest in t he nmr!- 

liad no notice that the stock was purchased with \ ^ 

part of the will fund. 0 . died insolvent. In an nssigmneat : tluU' the tact that the 

action by the plaintiff to compel the defendant uiKier the (ntcimihtancis, abowed 

to transfer the stock to him: — Held, that the G* to have the custody of the (Iced yf a.-^signinent. 
de.fendant having by accepting the transfer of negligence sufficient to de|'ij‘!ve inm «.)f 

the stock given up his right to sue C, for his e«|uuablc tn;le, whudi 

debt to the trust, was entitled, to be treated as a tratuiulent act of i 

. ; purchaser for value without notice, and conse- 

quently to retain the stock as part of the settle- ^ 

ment fund. TuijIo 7 * v. Blaltelovh, 56 L. J., Oh. d. 163 ; 3/ \\, h, bu, 

H ^S9(); 32 Oh. I). o60j'55 G. A. Affirm- ^ 

G' ' ‘ ihg 34 W; B. 175. , , ' ■ ■ ^ Forms of ^ Oouveyauciug-— Omissions la Be- 

^ ’ * , citals— Priorities.] — The ortlinary recitals and 

^ Leaseholds — Bight of luuoceut Trustee to forms commonly used in coiiveyanees and assign- 

Property »]~The right of an innocent trus- meats to trus^tees, with a view of keeping all 
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been fraudulently made use of by a dishonest 
trustee to show that he was in fact the absolute 
owner. Ih, 

Trustee lending Trust Money.] —A person 

'knowingly inducing trustees to lend trust money 
to his debtoi-, on a security not warranted 
by the trusts, in order that when advanced, such 
])erson may obtain thereon payment of liis debt, 
is accountable to the cestuis que trust. Fltjer v. 
Flije7\ 3 Bear. 550 : 5 Jur. 187. 

Where a trustee iends trust money in breach 
■of the ti'ust, and the liorrower, with notice of the 
trust, applies the money to his own use, he 
cannot be permitted to separate the loan from 
the trust, and insist that, the loan being barred 
l)y the statute, the trust is barred also. Fnied v. 
Vroiffulill^ 20 L. J., Ch. 580 ; 0 Jur. (N.s.) 740 ; 
8 W. E. 736. 

Eight of Cestui que Trust to Proceeds of 

^ale by Mortgagee with Notice of Trust.] — Where 
a mortgagee advances his money on a mortgage 
of trust property, of which trusts lie has notice 
when the money is advanced, the cestui que trust 
has a right to adopt any sale by the mortgagee 
‘iinder his power of sale and to recover the pur- 
chase money received by him instead of following 
the land in the purchasers hands. Cliamjnon^ 
In re, IJndlei/ v. Chain inon, 62 L. J„ Ch. 372 : 
{1803] 1 Ch.lOl ; 2 E. 162'; 68 L. T.'G1)4— C. A. 

Demise of Trust Premises — Lease Void.] — A. 
anade a voluntary surrender of copyholds to a 
trustee upon trust for F. during her life ; and if 
at her death she left children who attained 
twenty-one, upon trust to sell and divide the 
money among them ; but if that event did not 
take place, upon trust for A. in fee. Afterwards, 
by a deed reeitiog that the trustee w’as seised of 
the premises upon trust for F. and her husband 
ami A,, the trustee and F. and her husband and 
A. concurred in demising the pirernises for a 
valuable consideration to G., for a long term of 
years : — Held, that the lessee was to be con- 
liidered as having notice of the trust for the 
benetit of the children of F., and that the lease 
was void as against them. Jlaljias v. Avliland, 

S Euss. 273. 

M. devised estates to trustees, for his daughter, 
an infant, witli power to the trustees to demise 
.and lease tlie same for any term not exceeding 
twenty-one years at the best yearly rent that 
could be gotten for the same, without taking any 
line or premium ; with power to appoint new 
.trustees. In pursuance of this power the trustees, 
Msome time afterwards, appointed E. sole trustee, 
and conveyed to him the devised estate upon 
the trusts and subject to the powers expressed 
and declared by the will of M., and for 
.other trust, intent, or pairpose whatsoever.” By 
an indenture of lease between E. and B., certain 
|)art of the premises said to be described in and 
-devised by the will of M., was demised by E. to 
,B. for twenty-one years, in consideration of the 
yearly rent of 1,1 OUk, the tirstfive years of which 
lent was to be paid in advance, in manner 
therein provided, and the remainder, after the 
expiration of such live years, by equal quarterly 
payments Held, Erst, that enough appeared 
from the evidence to fix B., the lessee, with 
notice of the trustees’ title. Booth v. A' Becliett, 

.1 Moore, B. C. (N.s.) 201. 

Held, secondly, that as the granting of such 
n lease was a breach of the trusts of the will of 
M., the same ought to be declared void and set 


--Folloiving Trust Property. 

aside, and the premises assigned to the persons 
to be appointed trustees of the will of M. Jh, 

Purchaser of leases from Husband of Cestui 
que Trust entitled for Separate Use.] — Testator 
gave leasehold premises to his daughter for life, 
if his term or terms and interest therein should 
so long subsist, for her sole and separate use, 
notwithstanding her present or future coverture ; 
and after her decease to her children equally, 
their executors, &c., during all the remainder of 
the estate, term or terms, and interest therein, 
which should be then to come and unexpired. 
No trustee.? being interposed, the husband, 
having possession, was held accountable accord- 
ing to the uses of the will, both as to the original 
leases and also as to reversionary leases, 
granted to him, as the person entitled under the 
will of the former tenant, upon favourable terms : 
and the equity w'as established against a pur- 
chaser from him with notice. Parker v. Brooke. 
9 Ves. .583; 7 E. E. 299, 

Eeuewable Leases — Eegistered Settlement — 
Subsequent Unregistered Deed— Indemnity of 
Purchaser.] — In 1830, a settlement of certain 
property held under renewable leases was made in 
favour of A. In 1831, A., being about to marry, 
made a setclement of this property for the uses of 
the marriage. The deed of 1830 was not registered. 
The deed of 1831 was registered. In 1840, A., 
being in actual possession, sold to B., and B., who 
had no actual notice of the settlement of 1831, 
entered into possession, and made alterations in 
the promise.3. After the death of A., his son, 
who was entitled under the settlement of 1831, 
filed a bill against B. to set aside the sale, for 
an account, and for waste : — Held, that it was 
not necessary to register the deed of 1830 ; that 
the registered settlnnent of 1831 prevailed 
against the bona fide purchase of B., and that 
the court below had properly declared him to 
stand possessed of the leases as a trustee for the 
parties beneficially interested under that settle- 
ment. But held also, that he was entitled to 
indemnity against the covenants in the leases 
which he was thus declared to hold as trustee : 
that an inquiry ought to be made as to alleged 
improvements and as to alleged waste ; and that 
he was entitled to be allowed the benefits of tho.se 
improvements ; and that, being a bona fide pur- 
chaser, without misconduct, he ought not to be 
charged with costs. Mill v. lilU, 3 H. L. Gas. 828. 

Assignment of Life Interest to Person with 
Notice of Fraud.] — Where, by one deed of settle- 
ment, a sum of stock and estates of the wife were 
settled to her for life, with remainder in trust for 
the children of themarriage, and, by another dee(], 
the husband settled a rent charge on his estates 
in trust for the wife for life ; she, after her 
husband’s death, fraudulently obtained a transfer 
of the stock, and sold it out ; and afterwar*ls 
assigned her life interest in her estates and the 
rent charge to a party with notice of the fraud ; 
— Held, that the rents of her estates and the rent 
charge were liable to be applied in replacing the 
stock ; and a receiver was appointed. Woody a tt 
Y. Greslmi, 8 Sim. 180. 

Fraud of Trustee— Mortgaging and then Sell- 
ing.]— The trustee of stock, being beneficially en- 
titled to one moiety undivided, assigned his interest 
to a mortgagee, who placed a distringas on the 
moiety. The, trustee afterwards sold out a moiciy 
and absconded. On a bill by the cestui que trust 
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affecfc them witli the eonBeqnences of a breach 
of trust ; and where moneys so lent produced a 
larger rate of interest to the tenant for life than 
if inrested in the funds, the court will not. ins 
favour of the persons cntitleti in remairuhu'. 
make the trustees liable fr<r the surplus, cir hold, 
tliat such surplus ought to hare been coin'crled 
into capitfd. Stnmd v. Giofer, 28 Bear. 130 ; G 
Jur. (N.S.) 719 ; 2 L. T. 400. 

Solicitor —Assignment of Leaseholds — Forged 
Signatures of Co-Trustees — Constructive Kotice. j 
— A., one of three trustees, executed an assign- 
ment of leasehold properly hold jointly by theniy 
to a purchaser, and forged the signature’s of his 
co-trustecs, and also the requisite assent (»f tho 
cestui que trust to the sale. A. was a solicitoig 
and acted as such on behalf of the purchaser : — 
Held, that the circumstances attending the trans- 
action were sutficient to affect the purchaser 
with notice of sonic trust, if not the actual nature 
of it ; and that he had constructive notice oi the 
trust through the knowledge of A., his soliedtor. 
Ihmmt V. Saiuaje^ 35 L. J.. Oh. d‘27 ; Tj. It. 2 
Eq. 134 : 14 L. t. 299 ; 14 W. R. 5H5. 

Held, also, that the execution by one of tho 
three joint tenants was a valid assignment of the 
legal interest in one-third to t lie jiurchaser, but 
that the actual and constructive notice of the 
trust disentitled him to the beiiellcial interest, 
and a reconveyance was ordereil. I Ik 


security, and though the trust moneys could not 
be distinctly traced into the securities, yet the 
court held, from the suspicious character of the 
transactions, that such was the just inference, so 
far as to throw on the other side the onus of dis- 
jiroving it, and this not having been done : — 
Held, that the plaintiJtf had a charge on the 
securities for the 2,008/, and interest, Ih. 

In addition to this, B. had sold and transferred 
the securities to 0., in consideration of a debt 
then owdng. C. had notice that the money by 
wdixch the securities had been obtained had been 
derived from A., though C. had no notice of the 
breach of trust: — Held, that C. could not set 
up an adverse title against A., and a fortiori, 
that C. could not do so against the plaintiff ’s 
A.’s cestuis que trust. Ih. 

Enforcing Execution of Trust of Chattels.]-— 

Courts of equity will not lend their assistance 
to enforce the specific performance of ordinary 
contracts for the sale and purchase of chattels, 
unless there is something very special in the 
nature of the contract. On the other hand, if 
a trust be created, the circumstance that the 
subject matter is a personal chattel wdU not 
prevent this court from enforcing the due execu- 
tion of that trust. JPnoley y.B^idd^ 14 Beav. 34. 

Trusts may be constituted not merely by 
direct declaration of trust, but also by the con- 
structive opex’ation of the consequences flowing 
from the acts of parties. Thus equity -will enforce 
the execution of a trust, not only against the 
trustees themselves, but against all persons who 
obtain possession of the propert}^ affected by the 
trust, provided they had notice of it. Ih, 

A., who sold 500 tons of iron, stacked on his 
wdiai'f, to B., in consideration of a bill accepted 
by a third party, gave an acknowdedgment 


Conduct of the Trustee no Defence to 

Person with Hotiee.] — T., a trustee, lent trust 
money on mortgage to H. By an arrangement 
on the marriage of M.’s daughter a vahxablc 
leasehold interest was granted by il. out of tlie 
mortgaged premises and put in settlement, T. 
being the person wdxo managed it and the solicitor 
who prepared the lease aixd settlement, neither 
the daughter nor her husband being ixiformcsl of 
the mortgage. T., afterwards, with Ins co-trustee 
and their cestuis que trust, filed a bill to foreehfse 
the mortgage and sell discharged of the lease, if 
necessary :• — Held, that the parties deriving inaler 
the settlement must be fixed with notie'c of 
mortgage and trust, and could not redy on T.‘s 
conduct as a defence even against him, and 
therefore coukl not object to his beitig a cm:w 
plaintiff. Qumre, whether, if notice were not 
sho'wiijSuch an equity against a trustee W'ouid bo 
a defence, Ttoyonm v. Jfwm\ I H Jr, Kq. R. 25b. 

A trust fund of 1,500/. created under a marriage 
settlement by which certain hun’is were limited 
to husband for life, remaimler to the li rst anc i s d her 
sons in tail, with a power to 1 be husband of leasing 
for fortj’-one years, or three lives at be^t rent, wtm 


of ■!liftde.]T-:Wliera . trust moneys follow that part of the trust funcl which b$d been. 

for the mimppHed, am! to bare the beneil of, the pur- 
them to chase, and to imve the lands sold of 

the tha lease to the attorney^ 
so as to Mm (the son) m perwmal irf'hls 
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father, was barred by notice of the settlement and 
breach of trust. Plicufre y. Pemepi Dow, 1Z6 ; 
1 Bligh (x.S.) 129, 594’—H. L. (Ir.) 

A person who has notice cannot avail himself 
of an act of trustees in breach of their trust. Xh. 

Ill March, 1S40, A., and B. a solicitor at Gar- 
marthcn, raised 2,500/. by sale of a sum of stock 
of which they were trustees, with the intoir io \ 
of lending it, on mortgage, to 0., who reside ! 
at Carmarthen, . but spent part of the year in 
London. A. enabled B, to receive the 2,500/. for 
the pui’ijose of the loan, and intrusted him with 
the conduct of the transaction. Accordingly B. 
prepared the mortgage deed ; and, on the 29th 
May, 1840, through his London agents and by 
arrangement between him aiul C.’s solicitor, pro- 
cured G. (who knew that the money was in B.’s 
hands) to execute it, and to sign a receipt, on the 
back of it, for the 2,500/. The agents took the 
deed away with them ; and, shortly afterwards, 
pi’ocured A. to execute it, and then sent it to B. 
It having been arranged, between B. and C., that 
the mortgage money should be paid into the Car- 
marthen Bank, to C.’s credit, B., on the 31st May, 
paid 513/., and, on 31st October, 1,050/. accord- 
ingly, in part of the 2,500/. In Xovember he died 
insolvent : — Held, that, as between A. and 0., A. 
was to be treated as mortgagee for the whole 2,500/. 
We^'t 1 Sim. (n.s.) 205 ; 20 L. J., Ch. 362. 

Honeys of Building Society improperly Be- 
posited with finance Society], — The manager of 
a beneiit building society established under 6 & 7 
Will. 4, c. 32, deposited, in pursuance of a reso- 
lution passed by the directors but contrary to 
the provisions of the act and the rules of the 
society, money of the society with a finance 
company of which he was also manager. The 
company gave a cheque to the manager for the 
repa 3 'ineiit of the money to the building society, 
but he did not paj^ over the money to the 
society : — Held, that the money was trust money 
improper!}" deposited with the finance company, 
that the giving the cheque to the manager was 
no discharge to the company, nor repayment to 
the building society, and that, therefore, the trust 
money being still in the hands of the finance 
company, a suit would lie on behalf of the real 
owners to recover it, and that, without making 
the directors of the building society parties to it. 
IXardy v. Metropolitan Lanil and Finance Co., 
41 L.'J., Ch. 257; L. K. 7 Ch. 427; 26 L. T. 
407 ; 20 W. K. 425. 

Borged Transfer of Debentures by One 
Trustee.] — Trust moneys standing in the names 
of three trustees were invested in railway deben- 
tures under the authority of the trust deed. 
These debentiu’es were subsequently transferred 
to a purchaser for value by one of the three 
trustees, who forged the signatures of his co- 
trustees to the instrument purporting to effect 
the transfer, and absconded with the proceeds : 
— Held, that the purchaser who had taken the 
transfer with notice of the trust, and without 
inquiry into the circumstances attending the 
alleged signatures, could not insist upon his 
purchase as against the co-trustees, who were 
entitled to have such forged transfer cancelled. 
Cottam V. Eastern Counties By., 1 J, & H. 243 ; 
30 L. T., Oh. 217 ; 6 Jur. (N.sO 1367 ; 3 L. T. 
465; 9 W.K 94. 

Sureties for Treasurer to Corporation.]— A., 
one of three sureties, who had become bound to 
the extent of 2,000/. to a corporation for the due 


accounting of the office of its treasurer b}' B., 
received formal notice from the corporation that 
B. was a defaulter, and on the next day took 
from B. a deposit note of a bank for 2,30u/., 
which had been placed in the bank by B., one 
moiith previously, in the name of his daughter. 
On a bill filed , by the corporation against B., 
who had absconded, and the three sureties, to 
make good the amount found due by B., ultra 
the 2,300/. Held, establishing the liability of 
the trustees, that the circumstances under which 
A. received the 2,300/., were such as ought to 
have induced him to make inquiry, and that, 
ha ving neglected to do so, he was bound to 
restore that amount, with interest after the rate 
of 5/. per cent. Berwich-on-Twced Corporation 
^.Murray or 7 De Cl. M. ck G. 497 ; 26 

L, J., Ch. 201 ; 3 Jur. (n.s.) 847 ; 5 W. 11. 208. 

Advance by Bather to Son — Breach of Trust- 
Satisfaction.] — A father obtained control over 
the funds subject to the trusts of a settlement 
under which his wife and he took successive life 
interests, with remainder to his two sons. He 
realised the funds, and treated the proceeds as 
his own property". He made to his sons certain 
advances which were held both by North, J., and 
the court of appeal not to be a satisfaction of 
his liabilit}^ to the sons in respect of the trust 
funds. The advances to one of the sons com- 
prised a sura of 4,000/. dock stock which had 
been purchased with a sum of 2,885/., part of 
the proceeds of the trust funds. The father, his 
wife and son -were all dead. There was nothing 
to show that the son was aware that there had 
been aiw dealing with the trust funds, or out of 
what money the dock stock had been purchased ; 
and the correspondence which passed on the 
occasion of the advance showed that the inten- 
tion was that the father should make it out of 
his own money, and that tlie son’s share under 
the settlement was not to be dealt with ; — Held, 
that the son was not to be taken as having to 
the extent of the 2,885/. received his share of 
the trust funds, and the fathers estate was 
accountable for that sum equally with the 
remainder of the proceeds of the trust funds. 
Crieliton v. Crichton, 65 L. J., Ch. 491 ; [189<>] 

1 Ch. 870 ; 74 L. T. 357 — C. A. Eeversing 13 
R. 770 ; 44 W. R. 203 ; 59 J. P. 792. 

Cl. PAYMENT INTO AND OHT OF 
COURT. 

1, Payment into Court. 

a. Voluntary Pajnnent into Court, 922. 

h. Order for Payment into Court, 923. 

c. Under the Repealed Trustee Relief xVets, 

930. 

//, Effect of Payment into Court on Powers 
cf Trustees, 934. 

e. Costs of Payment into Court, 936. 

2. Admmistration of Fund and Payment Out. 

a. Jurisdiction of the Court, 943. 

1). Persons to whom Payment will be M!ade, 
946. 

e. Practice, 951, 

d. Costs of Payment Out, 956. 

1.' IKTO OOtTET. 

a» ■Voluntary Payment into Court, 

Statute,] — T^nistee Act, 1893, s. 42. 

When Justifiable— Honey Belonging to Wards 
of Court,] — ^Bioney in the funds belungiiig to 
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Trust Money in Hands of Person 

without Prima Facie Eig'ht to hold it.]— Whcrs 
a court of equity traces out trust money in the 
liands of a peisou who has not priitui facie it 
right to hold it, that money must be paiii into 
court. Leigh v. 3£ticmtla‘ij^ 1 Y. & C. 26,0 ; .-I' 
L. J., Ex. Eq. 37. 


Where Trust Fund Lent.] — T 

which, under a power in marriage s< 
had been lent, ilecreed to be paid into 
trustees representing it to be in dangei 
V. Collie )\ 1 Ves. 170. 

The testatrix, shortly before her t,l 
pressed a wish that H., one of her 


Disputes between Trustees and Cestuis 

que Trust.] — Trustees, between whom and their 
several cestuis que trust disputes have arisen as to 
the amounts actually due to them respectively, are 
justified in paying into court, to the separate ac- 
count of each cestui qae trust, the sum to which 
they believe him to be entitled, andmay have their 
costs of makingsuch payment out of the respective 
funds. Wri(jhfs Trud,s\ Li rc, 3 Iv. & J. 419. 

Stock Standing inHame of Lunatic Trus- 
tee.] — Where stock is standing in the name of a 


agreeing that it should remain on Ins persoruu 
security for a year. Long after the expiratiors 
of that iieriod, on motion, II. was urdoretl to pay 
the sum into court within a montli, or tiud 
sufficient security. Fodee v. Ifeicitt, 1 Jur. 839. 

By a settlement moneys were direct'ed to be in itl 
out on Government or real securliies ; the 
trustees having lent the money to the husband 
on bond, were ordereil, un motion, tt;* pay the 
money into court. CoUiti v. Colii,^, 2 »Siiu. oOo. 


and then to present a petition in lunacy to the 
lords justices. Lawson^ Lire,, Baroer y . JDawmn, 
0 Y. K. 346 — L.JJ. S. P., Jeffreys v. BTysdalt\ 
Brf/sdale, In re, 30 L, J., Ch, 612 ; 7 Jur. (N.S.) 
667 ; 4 L. T. 454 ; 9 W. E. 428— L.JJ. 

Apprehension of Litigation — Discharge of 
Trustee. ] — trust fund was paid into court by the 
trustees, in the apprehension of litigation as to the 
rights of the several parties to the fund. The 
affidavit, upon payment into court, did not mention 
the name of A., one of the persons claiming 
an interest in the fund. The court refused to | 
declare the rights of A. upon a petition presented 
by him ; but gave him liberty to file a bill to 
establish his claim. Jej^hmi, In re, 1 L. T. 5. 

Payment into court of the trust fund dis- 
charges the trustee from all claims whatever. 


Where Trustee had Transferred Consols 

into his own Hame.] — Y’here a trustee of a 
residue had tran.-ferred coiisoL luro his own 
name, and had permitted his cestui que trust 
to receive the dividends for a scries of y<‘ars 
under a power of attorney, and had died with- 
out further earmarking the fund, and his next 
of kin refused tc> meddle in the matter : — Hchi, 
that there was sufficient evidence to entitle the 
cestui que trust to have the niom*y paid iius> 
court, and to have an order that she shc)uld 
paid the dividends till further order. 'i7iorntoJi< 
Trusts, In re, 9 W. E. 475. 


Application by Parties Beneficially 

Interested.] — In a suit for the admin istmt Ion of 
trust property, the court, on an application by 
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client in her capacity of administratrix, and 
who had notice ut the rights anti claims of 
other next of kin, and who claimed to be in 
some sort a trustee of the fund, was neverthe- 
less, on the petition of his client, ordered to 
bring the nioiiey into court and to pay the 
costs of the petition. Becltc, In re, IS Beav, 

Person having Eeversionary Interest.] — 

Testator, having a debt secured on lands, gives 
the mortgage money to the mortgagor, and 
desires that he will give a reversionary interest 
tliereiii to a third person ; the mortgagor, selling 
the estate, shall bring the mortgage mone^’’ into 
court for the use of the devisee, subject to the 
life estate. Lewis y. King^ 2 Bro. C. G. 000. 

Where one Trustee Improperly Invested 

on Mortgage.] — Two trustees were authorised 
to invest trust money in their names on good 
security. One trustee improperly invested 1,500^. 
on mortgage of leaseholds in his own name ; the 
other had declined to act any longer. The 
security realised 21.5Z. only. The trustee was, 
on motion, ordered to pay the difference into 
court. Bonnie v. ^Tole, 8 Beav. 177. 

The trustees of a settlement, having invested 
the .settled funds on a mortgage security, which 
turned out insufficient, and it not appearing that 
they took due precautions to ascertain whether 
the security was sufficient, were ordered to pay 
into court the whole amount of the trust funds, 
taking upon themselves the security. By the 
decree in the court below they were declared 
liable to pay so much only as the mortgaged 
premises, when sold, should prove insutiicii-nt to ■ 
answer. Loclihart v. Reilly^ 8 W. E. 227. 

Application of Crovernment of Foreign 

State.] — The court refused to order dividends 
received before bill filed, of stock purchased by 
the old government of Switzerlancl, to be paid 
into court by the trustees on the application of the 
present government, without having the attorney- 
general a party. Bolder v. BaBi of Bngland^ 
10 Ves. 352. 

Purchase Money on Application of 

Tendor.] — Eiircliaser (a trustee, acting on behalf 
of himself and others, his co-trustees, and of the 
cestuis que trust) ordered to pay purchase money 
into court ; the agreement having been entered 
into ill the name of himself alone ; upon 
affidavits, that the plaintiffs (the vendors) had 
no notice of his acting for others, and of acts 
of ownership committed since possession given 
to him under the agreement ; in opposition to the 
answer, alleging notice, and denying any acts 
of ownership by himself, or by any other person, 
to his knowledge, Cndeldey v. '^Jer/iuigltam^ 2 
Mer. 502. 

Where Trustees about to exercise Bis- 

cretiouary Power.] — Although the mere existence 
of a discretionary power in trustees over a fund 
affords no reason why the court should not order 
payment of the fund into court, unless such 
payment into court would interfere with the 
exercise by the trustee of such discretion ; yet 
where it appeared that trustees were about, in 
the due exercise of a discretionary power, to deal 
with a fund, the coui't refused to order payment 
into court, although the trustees had not actually 


j parted with the fund. Talhot y» Marshfield ^ 
2 Dr. & Sm. 285. 

- — - Moaey Misapplied by Solicitor Trustee.] 
— Ti’ustees authorised a firm of solicitors (one 
of whom, W., was a trustee) to draw the trust 
fund out of a bank. W. drew it out and mis- 
applied it. The trustees were, on interlocutory 
application, ordered to pay the amount into 
court. Inqle v. Partridge^ 82 Beav. 661; 82 
L. J,, Ch. 818. 

Three trustees sold out trust funds, and the 
produce was paid to one alone. The other two 
were, on motion, ordered to pay the amount into 
court. Ih. 

Admissions by Trustees in Answer — 
Judicial Biscretion.] — In an action against 
a trustee and tlie executor of a deceased 
trustee to obtain repayment of part of the 
trust funds which were alleged to have been 
misapplied by the trustees, the court refused 
on an interlocutory application to order the 
executor of the deceased trustee to bring the 
sum claimed into court, although he admitted 
assets. There is a judicial discretion in such 
a case as to making an order for payment 
into court. Wright, In re, Kirlce v. Worth, 
65 L. J., Gh. 37 ; (1895] 2 Ch. 747 ; 13 E. 849 • 
73 L. T. 396 ; 44 W. E. 125. 

Where a defendant admits by the answer that 
there is trust money in his hands, court will 
always, on an interlocutory application, order 
payment into court ; so where an executor is a 
debtor to the testator at the latter’s death., 
BMlmell Y. RotJewell, 2 Sim. & S. 217. 

Defendant, who had covenanted to pny a sum 
of money to the trustees of his marriage settle- 
ment, but bad omitted so to do, ordered, u})on 
motion in a suit for the performance of the 
trusts of the settlement, to pay the money into 
court. Ih. 

Where one of two trustees admits by his 
answer that a certain fund is in the hands of 
himself and his co-trustee, but uses such language 
as is admitted to import that he dealt with it, 
although the expression is ambiguous, the court 
will, on motion on the answer, order payment 
into court of such fund. Pbioe v. Beattie, 5 
I W. E. 616. 

i On a motion by the executor of a legatee for 
the transfer into court by trustees of sums of 
stock admitted by their answer to be standing 
in their names, no fraud or misconduct on the- 
part of the trustees being alleged : — Held, fol- 
lowing Bartlett Y. Bartlett (4 Hare, 531), that 
the stock should be transferred. Marry at v.. 
Marryatyl Eq. E, 1138; 23 L. J., Cli. 876 ; 3 
W. E. 576. 

The court will not, under the above circuin- 
stanccs, order sums of money in the hands of 
trustees to be paid into court. Ih, 

In an administration suit by the executor of a 
legatee against the testator’s trustees and execu- 
tors, the other legatees are not necessary parties.. 

n. 

Where there is no controvei’sy as to facts, trus- 
tees will be ordered to -transfer stock into court 
on motion. Ih, 

Semble, not necessary to serve the cestui que 
trast, Ih. 

Claim of Lien for Costs.] — Where 

the residue of a trust fund under a com- 
position deed has been duly invested by the 
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trustees, and . they claim a liea thereon for their his hands. The conduct of the trustee bein.;,^ 
costs under the deed, and there is no imputation proper, the court will not, on an application by 
of misconduct, or of the fund being in danger, one of several cestuis que trust, order payment 
the court will not, on motion by a creditor who into court of more than the alirjuot share of the 
was a party to the deed, and had accepted adivi- particular cestui que trust making the appliea- 
dend under it, order the fund to be paid into tion. Ilamontl v. WalJici^ 3 Jur. (n.s.) 686. ^ 
court. The costs of such a motion are costs Semble, the court lias, on sucli an ai) plication, 
in the cause. Chaffers v. Headlam^ 22 L. J., by any single cestui que trust, authority to 
Oh, 1038 ; 17 Jur. 751. order the whole fund to be brouglit into csnirt, if 

the court shall so think lit. Ib. 

rormal Denial of Pact of Trusteeship.] — 

Where the admissions made by the answer show I No Admission or Denial of Title.]-— 

the defendant to be a trustee of money, a mere | Motion by infant cestuis que trust that tlioir 
formal denial of the fact will not prevent him ! trustee might bring a fund into court (diowed 
from being ordered upon motion to bring the whei'O, although lie had not by his answer ad- 
mone}'’ into court. ILiqell v. Currie, L. 11. 2 mittetl their title, he had not denied it. Stj mends 
Ch. 418 ; 16 L. T. 309 ; 'l5 W. E. 605. v. Jenhins. 31 L. T. 277 ; 21 W. 11. 512. 

In a suit against a trustee for breach of tiaisi 

Doubt whether Moneys Trust Moneys.] and consecjueut loss of trust finuls, he stated that 

— Unless there is a distinct admission, or circuin- he did not know, and could not set forth a,s to 
stances proved which raised the presumption, his bdief or otherwise, wiijther the plaint ifl’s 
that certain moneys are trust moneys, the court were tlic only ciiiklren of S., or whether the eldest 
will not interfere by injunction to order such was seventeen years or the youngest two years 
moneys to be paid into court before the hearing of age, as alleged by tlie bill, or whether it wtis 
of the cause, where there is a doubtful case to be a fact that tiiere had been no child who had at- 
tried at such hearing. Banh of Tnrftetj v. Otto- tained twenty-one : — Held, that the title of the 
11 L. T. 881 ; 11 W, E. 819. plaintiffs was sufficiently adinittetl to entitle 

them to have the fund brought into court. 

Defendant setting up Claim to Property.] \ Ih. 

— A defendant, who admits in his answer the j The bill stated that some of the plaintiffs were 
possession of property upon a trust, will be | children of another plaintiff', and that they ami 
ordered to pay it into court, although he sets up | certain defendants were the only cbihlren of tiie 
a claim to it, if, upon the facts disclosed in the ; marriage. The answers di<l not deny the state- 
answer, the court is satisfied that this claim is : merit, but merely stated that the defendants did 
not weU founded. Del Pont 'V. De Tastet, 2 ffiot know whether these were all the children, 
L. J. (O.S.) Ch. 110. .and did not raise any objection for want of 

The court ref used, upon an interlocutory appli- j parties on this ground. There was no evidence 
cation by a party claiming as cestui que trust, to I of the relationship between the plaintiff's Held, 
order money alleged to be trust money, and ad- at the hearing, that a case was made fur inquirv 
mitted to be in the possession of the defendant, as to this, aiid for payment into court of the 
to be paidinto court, where the defendant, under trust fund. Fowler \\ Peijnal, 2 Du (b .k Hui. 
circumstances stated on the record, claimed a 749 ; 13 Jur. 619. And see '6 Mac. &: (}. 500 ; 21 
title to the money for his own benefit, and did L. J., Ch. 121 ; 15 Jur. 1019. 
t|ot, by his answer, admit his liability to pay it. 

JEfaytkorne, 1 Jur. 360. I Admission of Misapplication of Trust 

'' Funds.] — Trustees, who had a .sum of mono v st and- 

Where Plaintiff Claims in Particular ing in their names at their bankers', signe<l an 

Character.] — ^When a plaintiff claims to be order directing tlie bankers to honour i he cin'qutN 
entitled, in a particular character, to a fund in of any two of them, or of Mes>rs. (b *S: Co., tiieir 
the hands of a trustee, and the trustee, by his solicitors. W., who was one of the irustees, and 
answer, says he does not know whether the of the firm of G. ck Co., drew out the money and 
plaintiff fills that character or not, the plaintiff applied it to his own use. Upon a bill against 
cannot have the fund brought into court in the the trustees : — Held, on an afimission of t iicso 
sjuit. DuUess v. Flint, 1 Myl. &; Cr. 502. facts by the co-trustees, that they must pay the 

money into court. Imjle v. Paririthie, 32 UeaN*. 

Admission of Prim^ Facie Title.] — In 661 ; 32 L, J., Ch. 813'. 

order to justify an order for payment into court A trustee, charged with misapplication of 
of a trust fund, it is sufficient that the trustee's trust moneys, admitted by his answer that he 
answer contains an admission of such a primj had misapplied three siims, and .set hirtii a 
facie title in the plaintiff as to afford a reason- debtor and creditor account, in which he ci'ed bed 
able expectation of the plaintiff succeeding at himself with, amongst others, those thn?e smn<. 
the hearing in making out his title. Whitmore and also with a fourth sum, which was equally 
Y. Turejumd, 1 J. & H. 296. inadmissible, but which turned the balance ut 

Therefore where, by the answer of a trustee of the account in his favour. 0]x a motion, for pav- 
n composition deed, it was admitted that the rnent of the three sums into court Held, that 
fund had been for five years in his hands, that the plaintiff not having in his mot ion, challenged, 
some creditors had acceded within the time the fourth sum, the motion could only be graritcd 
Emited by the deed, but that the plaintiff had to the extent to which the answer "admitted a 
a<3eeded nor refused .to accede, an order balance after striking those three Items out of 
toade for’ payment of the fund into court, the discharge. JVokes v, Sejmhm. $ Fk 10 1 1 
- ■ , ’ , Cooper, 194. 

.-bjr Om of Several Cestuis — Property Settled to Se|»ale of Har- 
f pli admitted .the, isvhole o| a ried Woman Bestraiued from AatidpaHoa^l'— By 

to be in| amaniagesettlementiiiiSUS^propertyvaai^ttM 
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to the separate use of the wife for life, without 
power of auticipatiott, with renaainders over. In 
ISfh) the wife left her husbaud, and he instituted 
a suit against her in the divorce court for restitu- 
tion of conjugal rights. Judgment was given 
against the wife with costs. The wife withdrew 
from the jurisdiction, and declined to obey the 
judgmont. In 1870 the husband procured from 
the divorce court a writ of sequestration against 
the separate property of the wife for the costs of 
the suit. In October, 1861), dividends and in- 
terests on the settled property fell due, and were 
received by one of the trustees, who retained 
them in his hands. In December, 1869, a hostile 
suit was instituted by the wife against the 
trustee to compel the payment of the dividends 
and interest, and for the removal of the trustee, 
but not asking for the general administration of 
the fund. The trustee admitted that he had in 
■his hands the greater part of the entire fund. A 
few days after his answer the trustee filed a bill 
•in the rolls court for the administration of the 
trusts of the settlement. On motion by the wife, 
in the first o.f the two suits, that the trustee 
might be ordered to pay into court the entire sum 
■admitted by him to be in his hands : — Held, that 
regard being had principally to the restraint on 
•anticipation contained in the settlement, the 
money ought to be paid into court notwithstand- 
ing the writ of sequestration, and notwithstand- 
‘iiig that the wife’s bill had not prayed the 
■general administration of the trust fund. Miller 
V. Miller, 18 VV. R. 750. 

Funds Admitted hy One Trustee to have 

been Sold.] — In a suit against trustees for 
■breach of trust, one of them admitted that the 
funds had been sold out, by means of a power of 
attorney executed by him for the purpose, as he 
■stated, of investing them on more advantageous 
•securities ; but he stated he was not concerned 
In the receipt of the produce, but he had been 
informed that it had been received by his co- 
trustee, or by J. M. by his permission. The 
•settlement contained a power to vary the invest- 
ments : — Held, that there was not, on the answer, 
a sufficient admission to justify an interlocutory 
order on this trustee for payment of the money 
'Into court. 3£eyer v. Montrloio, 4 Beav. 318. 

Amount of Trust Honey Specified by 

•One Trustee only.] — An order upon motion for 
payment of money into court proceeds upon the 
admissions of the defendant, and evidence cannot 
be resorted to. Three trustees admitted that 
trust money was standing in their joint names, 
but one only specified the amount : — Held, that 
this was insufficient to found an order for its pay- 
ment into court. Boseliettl v. Ponter, 8 Beav. 
98 ; 14 L. J., Oh. 63 ; 8 Jur. 1085. 

Trust Stock Sold stated to be Be-in- 

Tested.] — A trustee admitted he had sold out 
trust stock, but he stated that he had invested 
the produce in other securities. A motion was 
made before decree, that he might re-purehase 
the stock and transfer it into court : — Held, that 
'the court could make no such order. Fatter 
. V. Jaclison^ 6 Beav. 424. 

. — Indebtedness to Trust Estate Admitted 

;by Trustee and Ms Partner.] — Testatrix devised 
her real and bequeathed her personal estate to A. 
and B. upon certain trusts, and appointed A., B., 
.and C. executors of her will. B. and 0. alone proved. 


On bill filed by 0, alone— alleging; that A. had not 
proved^ That B. was mentally incapacitated, and 
that A. declined to act in the trusts, and also alleg- 
ing that A. and his partner G-., who was no party to 
the suit, were indebted to the estate of the testatrix, 
and prayingfor the administration of trusts of the 
will, for the usual accounts, and for the appoint- 
ment of new trustees in the place of A. and B. — A. 
put in his answer, stating that he declined to act 
in the trusts, and substantially admitting that he 
and his partner were indebted to the estate of 
the testatrix. Thereupon C. moved that A. and 
his partner might pay into court the amount ad- 
mitted to be due by A. and his partner to the 
estate, and although G., the pirtner of A., was 
no party to the record. — Ordered aceordingly. 
White V. Barton, 18 Beav. 192. 

Admissions in Letters and Becital in 

Settlement.] —Trust funds may be ordered to be 
brought into court by the trustee, an accounting 
party, upon admissions contained in letters written 
before action brought that he has received the 
money, and a recital to that effect contained in 
the settlement, his execution of which as trustee 
has been proved, although there is no formal 
admission in his pleadings or affidavits that he 
has received and holds the money. E[ampd‘tn v. 
Wallin, 27 Oh. D. 251 ; 51 L. T. 357 ; 32 W. R. 977. 

Practice — Service of Ifotice of Motion for 
Payment — Beneficiaries.] — The prayer of a bill 
for the removal of a trustee was, that he might 
be removed and the trust fund transferred into the 
names of new trustees, and tlnat the parties bene- 
ficially interested for life, and in remainder in 
the fund, might, upon being served with a copy 
of the bill, be bound by all the proceedings in 
the cause.” Upou notice of motion to transfer 
the fund into court, which had been served upon 
the trustees only : — Held, that the parties bene- 
ficially interested ought to be served with notice 
of the application before the court could make 
the order. Lewellin v. Cohbold. 1 Sm. & G. 572 ; 
17 Jar. nil. 

Disobedience to Order.] — When a trustee is' 
ordered to transfer a fund of consols admitted to 
be due from him and subsequently default is 
made, a writ of attachment will issue. Bkjhtf v, 
Tarjier, 28 L. T. 296 ; 21 W. R. 471. 

c. Under the Repealed Trustee Relief Acts, 

Persons who might Pay in — Purchasers.] 
— Te'statrix, by her will, declared that every 
person thereby made tenant for life should 
have such and the like powers of leasing, selling, 
and exchanging any part of the devised estate 
as were by her father’s will given to the 
tenants for life and in tail mentioned in his will, 
or to the trustees thereof. It appeared ihat the 
father’s will did not give a tenant for life or in 
tail any power of leasing, selling, or exchanging ; 
but gave the trustees full power to sell and ex- 
change the hereditaments therein comprised, and 
to give receipts for the purchase money : — Held, 
that a tenant for life in possession of the estate 
devised by the testatrix Irid the same powers of 
selling and exchanging that estate as were by the 
■father’s will given to the trustees, bub th:at such 
powers did not extend to giving receipts. 
Bemble, that the difficulties whicli might be met 
with in exercising such power of sale in the 
absence of a power to give receipts, might be 
removed by paying the money into court under 


C82 
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. I Majority of Trustees. ]— Three trustees were' 

J j possessed of a fund Ayhich it was desirable to pay 
i into court. One of the trustees beinjr Invalitied;. 
i the other two petitioned, nrider the Trustee 
] I Further Eelief Act (12 & 13 Viet. c. 74), for leave- 
1 1 to pay in the fuiid. The order was nanle. 

_ I ivood'^t T/aasf,s% ht 8 L. T. 632. 

! I Wliat Securities might he Paid ia.— Eoreiga. 
: i Bonds.] — As to tran-fer iuro^ coun of [oreiyn 
. i bonds under the trustee relief e.ct. See Lloyd's 
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t.he Trustee lielief Act, stat. 1() &• 11 Viet. c. 96 : 
and that, upon such payment, the purchaser might 
safety complete, C\uc v. dW, 1 K. &; J. 251. 

Purchasers of instate Subject to Charges.] 

— Parties claiming the benefit of the trustee 
relief acts must be within the express words. 
Purchasers of an estate charged with the pay- 
ment of two sums of 500/. will not he allowed 
to pay tlie money into court in exoneration of 
the estate ; and having done so, on their appty- 
ing to have it invested, the money was ordered 
to be repaid to them, upon tbeir })aying the 
costs of the petition. Ljuckley\s Tn(d, In re, 17 
Heav. 110 ; 1 Eq. 11. 18 : 22 L. J., Ch. 934 ; 17 
dur. 478. 


-Railway Stock.] — Eaihvay stock may luny 

be transferred into cuurt under tite Trustee Fieiiet 
Act. 1847. //n.v.s-\v 7h.v.v/A*, In re, 28 W. K. 418. 


Affidavit on Payment in.] — In an affidavit 
made upon payment of money court tinder 
the trustee relief act. the sum to be paid in 
must be expressed in words, and not in iigures. 
Watts, III re, 34 L. T. 647 ; 24 W. ib 7dl. 

If a trustee about to pay money into court 
under the trustee relief act becomes aware of' 
the existence of a claim after he has filed !n*s- 
affidavit, he must file a supplemental affidavit 
stating the claim, and in default of so doing, he 
will be personally responsible for tl'ie costs of 
any application by the claimant necessitated by 
his neglect. Allen s Trusts, In re, 40 L. T. 406 ; 
27 W. R. 529. 

Order made under the circumstances for the 
accountant-general to receive a fund under the 
trustee relief act on the affidavit of one only of 
two trustees. Anon., 1 Jur. (8r.s.) 974. 

Service of Affidavit.] — The affidavit to be 

made on a lodgment of funds in court should 
be served forthwith on “the persmts iutern^tod 
in or entitled to them," i.e., in the same way and 
upon the same parties as if the Chancery Funds 
Buies, 1874, renuiined in force, and had not been 
re])ealed by the Supremo Coun FiukIs Faifes, 
1884. Stennlny's Trusts. In re, 5U .'b. T. 58ib 

Hotice to Persons entitled to Jund, 


■A trustee 

who pays a fund into court under the trustee 
relief act, not being ]'cc[uired, since thv repeal, 
of the Chancery Funds (''onsolidated Kule^, 
1874, to set forth in his ailidavit the names uf 
the persons entitled to the fund, is iiu i<»ngcr 
required to give notice to such pcrsotis under 
Ord. V. of tlie Chancer v Funds (Amendotl)- 
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to ruive anv dire^'tions. Tri(,s'f.^\ In ?v\ 

48 L J., Ch. 885 ; 10 Ch. L). ; 40 L. T. 409 ; 

27 W. R. 587. 

When Motice Dispea^^ Witk.]— Where*, 
tile only peivoii entitk'd to a trust fund paid into 
court iinder the trustee relief net lind gone to! 
America, and had not been heard of since 18(')8,; 
service of the notice of the paymeut into court 
inquired to be given by the trustees was dis- 
pensed with. In m 22 L. T. 120. 

Whore property wns given by will to a person, 
but should lie not return to Kiigiaml within 
seven years of the testatrix’s death ilicu over to 
other persons, and the exccutoi’. the seven years 
having elapsed, and tlic legatee having been last 
heard of four years and a half ago in Australia,' 
paid the money into court under the trustee' 
relief act, the money was allowed to be paid to 
the persons entitled in default of the legatee’s, 
return in seven years, and sei-vice u].»on him of' 
notice of the payment into coiu't was dispensed 
with. WhitaJier,^ In rn, 4-7 L. T. 507 

81 W. R. 114. 

On payment into court }>j tru'^tees of a rever- 
sionary fund, which h:id fallen into possession 
since the death of a married woman entitled 
thereto: — FI old. that upon production of a full 
affidavit as to unsuccessful iurpiiries for the 
husband, who had gone to Australia in 1850, and 
had not since been heard of, the coiud. would 
dispense with notice to the husbnud. I fans' fin'd, 
In re, 7 W. R. 199, 254. 

Title of Account.] — Executors paid niouoyinto 
court under tlie trustee relief act t(.) an account 
headed “ In the matter of the trusts of the 
will of S. J.” The court held that the 
account was too general to enable it to act 
under this statute. Jimplfs Will, In re, 11 
Beav. 625. 

Observations as to the eft'eet of ami the 
I'lroper mode of proceeding under this act. 

: 77;. : 

In order to indemnify a trustee or executor, 
who lodges funds in court under the Trustee 
Indemnity Act (11 & 12 Viet. c. 68), the funds 
must be lodged to the credit of a particular trust. 
The court will not make an order where the 
. funds have been improperly lodged. The prac- 
tice under the said and corres^^onding English 
act stated. GoAfreifs Trust, In re, 2 Ir. Ch. R. 
105. 

To enable the court to distribute a fund 
under the act 10 &: 11 Viet, c, 96, it must 
stand to an account which separates it from 
the other assets, and disconnects it from all 
the other trusts of the' will. Ecerett, In re, 12 
Beav. 485. 

A fund bequeathed in alitpiot parts, on 
distinct trusts, ought not to be paid by the 
trustees to the Joint account of the several 
trusts, but ought to be carried to separate 
accounts. Tillstone's Trust, In re, 9 Hare (App.) 
iix. 

Application to have some money paid out 
of court which had been paid in to an account 
intituled ‘‘The Trusts of the .will of J. 
Robinson, deceased,” the application being 
by the nine children of the testator, ail of 
whom were adult and siii juris, and claimed 
as residuary legatees. The court, however, 
declined to pay out to residuary legatees a 
sum which had been paid in on so general 
a trust. After consideration of the will, how- 


ever, the fund was clireGted to be carried over 
to an account intituled “ The Account Hesidiie,” 
subject to the particular legacies ; and then 
the residuary legatees claiming would be in 
their right. Hohmson's Trust, In re. 1. Jiir. ( n.s.) 
750.; ■■ 

AVhere a fund is paid into court under the 
trustee relief act to a general accounti of a 
will, the court wilT order it to bo carried to 
the separate account of the person (an 
infant) named in the trustee’s affidavit, as 
the only person entitled to simh fund, and 
it is not necessary previousl}^ to change the 
title of the account. Oou Isons Trust, In re, 
4 Jut. (n.S.) 6. 

5Vhere under the trustee relief act money 
is paid into court ‘tiipon the trusts of a will,” it 
involves the general administration of tiie estate, 
and the court will not order it to be transferrctl 
to a particular account, except at the request and 
on the responsibility of the trustee. Wrh/kfs 
Trusts, In re, 15 Beav. 867, 

Form of order where cash and stock not ad- 
mitting of division below IZ. are paid and trans- 
ferred into court to separate accounts. Perry. 
In re, 24. W. R. 433. 

The balance of the assets of an ini estate, after 
they have been fully adrainistere;!, should be 
lodged to a credit intituled, “ lu the matter' of 
the 11 & 12 Vict. c. 68, and separate credit of llie 
next of kin” of the intestate. Jfonahuns Trusts, 
7;^ m Ir. R. 8 Eq. 353. 

A fund paid in under the trustee relief act 
to an accomit intituled, “ In the matter of 
the estate of a deceased person,” will not be 
paid out without the presence of his legab 
personal representative and an admission of 
assets by him. Edwcmls' Estate. In re, 4 W. ib. 
801. 

d. Effect of Payment into Court on Powers 
of Trustees. 

Appointment of If ew Trustees by Cestui que 
Trust.] — There being a question whether a fund 
should be paid to "cestuis que trust, infants 
being interested, the trustee pays it into court 
under the trustee relief act, and the cestuis 
que trust a})point new trustees : — Held, that 
they could do so, as the payment into court 
specified a “desire to be discharged,” and 
therefore it was competent for them to appoint 
other trustees under their power in that case 
to nominate and appoint any other persons, Ac. 
Bailey's Trust, In re, 8 W. K. 31. 

Ifo Power to Prevent Money Paid in being 
Paid out.]— Trustees who have paid a fund into 
court under the 10 & 11 Viet. c. 96, cannot pre- 
vent its being paid out to a cestui que tiust 
absolutely entitled to it, on the gTOuud that he 
is about to file a bill against them to take 
accounts of the trust. Wrighfs Timsts, In re, 

3 K. & J. 419. 

Discretionary Powers of Trustees as to 
Application of Pund.]— Where under a will 
the income , of a fund was payable for lh(3 
maintenance of T. G, : — ^Heid, that tlio trustee 
by paying the fund into court under the trustee 
relief act relinquished his discretionary power. 
Tegg's Truds, In re, 15 h. T. 286 ; 15 W. R. 52. 

A trustee, having a discretionary power as 
■ to he v: application ■.trust ■..fund, ,. does^ I'.ot :■,. 
necessarily abandon it by paying the tru.'=4t fund 



935 TRUST AND TRUSTEE— into and out ol Court. 

into court. Lwndon's Trusis. In re. 40 L. J., Pelle, 2 Dr. & Hm. 3-10 ; o K. R. 425 ; 
Oh. 370. Ch. 497; 11 Jur. fN.S.) 436; 12 L. " 

W. R. 573. 

Maintenance and Advancement.] — A testator 
gave all his property to trustees, upon trust to pay 

the income to his widow, anclafterherdeath “ to Payment into Coi 

make a weekly allowance to the testator s son S., 

or his children, for bis and their maintenance Present Practice — Originating Sum 
and support, such allowance to be in the Trustees who pay money into court i 
discretion of my trustees.” He then gave his provisions of the trustee relief act, ^ 
trustees a power of advancement, at their question arising might be decided 
discretion, to S. or Ins children, and concluded, originating summons under Or<l. L^ 
“ it being my intention that S., if living, shall Rules of Court, 1883, will in fiitur' 
have tlie whole benefit ' of such moneys, if he allowed the costs occasioned by such 
shall conduct himself steadily and to the satis- into court. Oiled, In re, 55 L. J., Ch. 
faction of my executors.” S., after the death of i,. T. 51 ; 34 W. R. 712. 
the widow, assigned the fund absolutely to A. 

The trustees, in consequence of doubts raised on Payment in JustifiaMe— Bona fide ] 
the construction of the will as to the nature of trustee will be allowed his costs ( 
Sds interest, and without any observations money into court under the trustee 
favourable or otherwise to the conduct^ of S., where there is a case of bona fide respe 
paid the fund into court : — Held, that S. took jjg jg not bound to take upon himse 
an absolute interest in the whole fund, which gponsibilitv of deciding between adve: 
passed to his particular assignee. Coe's Trusts, ants. Headinnton's l^'ust, In re, 27 
In re, 4 K. & J. 199 ; 4 Jur. (n.s.) 158. 1 75 ; 6 W. R. 7. 

A testator bequeathed to his executors a sum jf a trustee entertains bona fide leg 
of 460Z., which he directed should be held by as to tlie parties beneficially entitled 
them in trust for his brother James’s family, funds, he is justified in paying them i: 
and should be by his said executors expended and he will not be made to pay the cost 
for the benefit of the said family, in such a nient out of court. Wylly's Trusts, 
manner as to them should seem most expedient, peav. 458 ; 0 Jur. (x.s.) 906 ; 8 W» R, 
The executors having paid the 450^. into court Trustees’ not entitled as of course 
under the trustee relief act : — Held, that the costs of paying a fund into court i 
payment into court terminated the discretionary^ trustee relief act where such pay’ 
power of applying the funds. Mulqneen Trusts, -j^jccn yexatious, and not justified by 
In re, 3Iul queen, Use paHe, 7 L. E., Ir. 127. bility of a question as to the title to 

Where, however, the fjerson entitled to 

Power of Court to Exercise Discretion to jj^ml objecting to its being paid in, c 

-Where representation, trustees will have tlieh 


make Advances for Maintenance.] 
money vested by a deed-poll in trustees upon 
trust to apply it in such manner in every respect 
their uncontrolled discretion should 
for or towards the maintenance, 
education, advancement, or benefit 


as they in 
think fit 


any way 

of ail or any one or more exclusively of the other 
or others of the children of a certain person, 
and, as to all or any parfc of the said sum which 
should not have been applied as hereinbefore 
mentioned previously to the youngest attaining 
the age of twenty-one years, in trust for all the 
children in equal shares, is paid into court under 
the trustee relief acts, it is competent for the 
court to exercise the discretion as to advances 
for maintenance, education, advancement, or 
benefit originally given to the trustees, and the 
residue of the fund, after making such advances, 
will be divisible among the beneficiaries in equal 
shares without taking such advances into 
account. Ashhmkam's Trust, In re, 54 L. T. 
84. But see Wettlefolls Trusts, In re, 59 
L. T. 315. 


Betiremeni of Trustee.]— :A trustee who had 
paid money into court under the Trustee Relief 
Act (10 k 11 Viet, c. 96) : — Held, to have retired 
from his trust. Williams' Settlement, In re, 
.4 K.& J. 87; 6 W.B.2i8. 

— Bight to Bile Bill to be Relieved from 
.^usteeship.]— The 10 k 11 Viet, a 96, by 
eu^bling a trustee to pay a trust fund into court, 
deprive him^ofthe right tofilea bill 
trusice^^Miij'and he will, 
in hSe of such bill 

ana - cBait. JBmler v. ; 
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Where a trustee has paid into court a fund to 
which a married woman is absolutely entitled, 
he is entitled as of course to his costs between 
solicitor and client, unless bis conduct has been 
simply capricious or vexatious. Swan's Trusts 
In re, 2 H. & M. U ; 4 JSh E. 53 ; 10 L. T. 334 ; 
12W. E. 738. 

Payment into court by an executor of a 
legacy be(|ueathed to a married w’-oman, not 
specifically appropriated, the husband and wife 
being abroad, and the husband requiring it to 
be paid under a power of attorney : — Held, that 
the executor had a right to pay it in ; his costs 
of paying in to come out of the general estate, 
his costs of appearing on a petition to be paid 
out of the legacy. Jones, In re, 3 Drew\ fi79 ; 
5 W. R. 336. 

On Appointment of Ifew Trustee.]— A 

trust fund was paid into court by a trustee 
upon being informed that a new trustee, to 
whose proposed appointment he had previously 
objected on the ground that he was unknown 
to him, and believed not to be a fit and proper 
person, had been appointed joint trustee with 
him over the fund : — Held, that the trustee was 
entitled to receive his costs upon the petition of 
the cestui que trust for a transfer of the fund 
to new trustees. Wllliams''s Trust In re, 4 

K. & J. 87 ; 6 W. R. 218. 

Assurance Company — Costs as between 

Solicitor and Client.] — An assurance company 
properly paying money into court under the 
trustee relief act is entitled to costs as between 
solicitor and client. Welh's Policy. In re, 35 

L. J., Ch. 850 ; L. R. 2 Eq. 456 ; 12' Jur. (N.S.) 
595 ; 14 L. T. 89 : 14 W. R. 857. S. P., The 
United Kingdom Life Assimince Co.. In re, 6 
H. R. 59 : 34 L. J., Oh. 554 ; 11 Jur. fN.S.) 424 ; 
12 L. T. 441 ; 13 W, B. 645. 

Cost of Copies of Affidavits of Claimants.] 

— Trustees who have paid trust funds into court 
under the 10 & 11 Viet. c. 96, and take copies of 
affidavits of parties claiming to be beneficially 
interested in the fund, will not be allowed their 
costs of the copies of affidavits so taken by 
them. Lazarus, In re, 3 K. k J. 555. 

lunatic Trustee — Costs of Transfer.] — 

'Where a trustee becomes lunatic, and conse- 
quently an application to the court of lunacy be- 
comes necessary for the purpose of obtaining a 
transfer of the trust funds, no order as to costs 
will be made. Garden, In re, 6 H. E. 347 — L.J J. 

Payment in Improper — Executors Informed 
that Bill about to be Piled against them.]— ^Exe- 
cutors being informed that a bill was about to be 
filed against them by a person entitled to a share 
of residue, charging them with breaches of trust, 
paid a sum of money into court under the 
trustee relief acts, as the share' of that person. 
The hill was afterwards filed, and, on an applica- 
tion for payment out of court by the person en- 
titled, the trustees were not allowed their costs. 
XVitrmg, In re, 21 L. J., Gh. 784 ; 16 Jur. 652. 

Undisputed Balance.] — Trustees who had 

paid into court, under 10 &: 11 Viet. c. 96, j 
an alleged balance, the title to which they 
believed undisputed, the party they believed 
entitled having previously demanded payment, 
and offered a discharge pro tanto : — Held, not 
entitled to costs upon a petition for payment 


of the fund out of court. Ileming's Trmts, In 
re, 3 K. & J. 40 ; 26 L. J., Ch. 106'; 2 Jur. (N.s.) 
1186; 5 W. R. 33. 

Legacy to which ' Professed Fun ^ was 

Entitled.] — Where a professed nim, while in a 
French convent, executed a deed, conveying all 
b er real and personal estate to trustees upon 
trust to sell and pay the proceeds to the superior 
priest of a certain congregation, for the benefit 
of the congregation at his discretion, aiid cove- 
nanted to assign all her future property upon 
the same trusts, and subsequently upon the nun’s 
becoming entitled to a legacy under a will, the 
trustees of the will -paid the same into court 
under the trustee relief act, and a petition was 
presented the nun and the trustees of the 
deed praying payment to the latter: — Held, 
by Romilly, M.R.,that the fund ought not, with- 
out distinct evidence that the petition was her 
free and unbiassed act, to be paid out of court ; 
but upon appeal, the court directed th i fund to 
be paid out either to herself or to the trustees 
she had appointed, and considering that the 
trustees of the will were not justified in paying 
the money into court, refused them their costs. 
Metcalfds Will, In re, 33 L. J., Ch. 308 ; 10 
Jur. (K.S.) 287 : 10 L. T. 78 ; 12 W. E. 538. 

— Ho Sufficient Eeason.] — Trustees who, 
after accepting the trust, had paid the trust fund 
into court without sufficient reason, refused their 
costs of an application to pay the income to the 
tenant for life. LeuMs Trmts, In re, 32 Beav. 
135 ; 1 H. R. 417 ; 9 Jur. (N.S.) 453 ; 7 L. T. 
816; 11 W. R.352. 

A fund was held in trust for A., an unmarried 
lady, for life, but to cease if “by any means 
whatever ” it should vest in or become payable 
to any other person. A. afterwards married, and 
her life interest was settled to her separate use 
without power of anticipation, by a settlement 
to which the trustees purported to be parties, 
but to which they never assented. The trustees 
thereupon paid "the trust fund into court : — 
Held, that as the trusts which they had accepted 
had not been varied either by tiie marriage or 
the settlement, they were not justified in paying ^ 
the money into court, and they were refused 
their costs of appearing on a petition for pay- 
ment of the income to the tenant for life. //>. 

Unreasonable Doubts as to Trust.] — 

Trustees paying money into court, upon doubts 
as to questions of law and fact which the court 
thought unreasonable, were disallowed costs of 
appearing on the petition. Pearson's Trusts, In 
re, 20 L. T. 8 ; 17 W. R. 365. 

The trustees of a trust fund to which their cestui 
que trust has become entitled in default of ap- 
pointment by a tenant for life, are justified in 
paying it over to him on being informed in 
writing by the solicitor to the parties that he has 
reason to believe that no appointment has been 
made ; and would be free from liability in doing, 
so. CulVs Trusts, In re, 44 L. J., Oh. 664 
L. R. 20 Eq. 561 ; 32 L. T, 853 ; 23 W, R. 850. 

Trustees who under such circumstances ]i)ay 
the trust fund into court under the trustee 
relief act will not, as a rule, be entitled to tholr 
costs. WyUy's Trusts, In re, supra, col. 036, ex- 
plained. Xh. 

Trustees will not be allowed the costs oct;a- 
sioned by paying money into court under the 
Trustee Belief Act, 10 & 11 Viet. c. 9i>, vvlieo 
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' , ■— Ho Inquiry as to Parties, Entitled.,] — A' 
trustee paid money into court under the j;rustee 
relief act without making inquiries for the 
parties entitled to the f and Held, tiiat he 
must ] ay the costs which the cestuis que trust, 
who were officers in the Austrian service, had 
been put to in obtaining ])aymeiir of the money 
out of court. Jvnighffi In jy?, 27 lieav. 

45 ; 28 L. J., Ch. Gi> ; 5 Jur. (N,S.) a2(). 
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they do so for the mere purpose of escaping 
liability, and when there is no reasonable doubt 
as to the performance of their trust. Elliot or 
Eliot:§ Trusts. In re, 42 L. J., Ch. 28D ; L. E, 15 
Eq, 194 ; 21 W. R. 455. 

A., the surviving executor of the last surviving 
trustee of a will, \^ hereby a fund was settled 


- — Share of Harried .Woman.] — Trustees 
paid the ascertained share of a residue of a 
married woman into court, undeJ- the trustee 
relief act. The court refused to make the 
trustees pay tlie costs, observing that it w%as not 
desirable to act too strictly in sueix eases. 
Brorkleshy, In re, 29 Beav. 652. 

Tj'ustees are not justiiied, as a matter of 
course, in paying a married womanA legacy into 
court, but will be liable for costs if such I'tay- 
iiient appears vexatious and unnecessary. 
Sicans Trusts, In re, supra, coi. 937, (iuestioncil. 
Boherfs" 2'i‘usts. In re, BS L-. J., Ch. 708; 17 
\V. E. 63i>. 


hy Cestuis que Trust.] — Trustees after being 
warned by their cestuis que trust that if they 
paid the trust fund into court under the 10 & 11 
Tict. c, 96, the cestuis que trust should object to 
the trustees being allowed the costs of paying 
the fnr>d into and taking it out of court, nevertlie- 
less paid the fund into coint, stating by their 
affidavit, not. that they had any doubts as to the 
title of their cestuis que trust, but that “ to the 
best of their knowledge and belief the cestuis 
que trust were the only persons interested in or 
entitled to the trust fund, and that the facts 
mentioned in that affidavit were stated upon 
their own knowledge, and they had acquired such 
knowledge as trustees.” The cestuis que trust 
then presented a petition for the payment of the 
fund out of court, and praying that the costs of 
the petition and of paying the fund into court 
might be paid by the trustees personally ; — 
Held, that the trustees wffio had been served 
with and appeared upon the petition were not 
entitled to the costs of such appearance, but 
only to their costs of paying the money into 
court. Covluqtiml's Trusts, In re, 25 L. J., Ch. 
2B8; 1 Jur. (x.B.) 1157. 

• Trustee ordered to pay Costs— Payment in 
without Waiting for Production of Evidence.] — 
The court has jurisdiction to order a trustee to 
pay the costs of an application for payment out 
of court of a fund paid in by him under the 
10 &; 11 Viet. c. 96. WoodhmEs Trusts, In re, 

I De Cr. & J. B3B ; 26 L. J., Ch. 522 ; 3 Jur. (if.s.) 
799 ; 5 W. E. 423, 642. 

A trustee of a small trust fund, which had 
become divisible, called upon the claimants for i 
proof of their title. They procured evidence j 
which, though not. technically complete, w'as 
tolerably satisfaptorv, and he declared himself 
ready to pay the fund to them. Afterwards, 
without assigning any reason, he receded from 
this determination, and the matter, wffiich had 
been conducted on his behalf by his country 
solicitors, was placed in the hands of his London 
agents, who made various objections to the 
sufficiency of the evidence. The claimants pro- 
duced additional evidence, and requested to 
know what more the trustee required, and 
offered to produce it. The trustee, however, 
without waiting for its production, paid the 
money into court. The applicants petitioned 


Refusal of Person entitled to give 

Release.] — A. and B., being each entitled to one- 
liftli of a reversionary fund, mortgaged their 
shares with a power of sale, B. was u mere 
surety for A., and A. afterNvards assigneil hi- 
share to B. for his indemnity, with a pewer to 
sell and to give receipts for the share ami the 
produce of the sale. Tiie mortgagees sold tlu*. 
reversionary interest, and refuses i to pay tiu; 
suiplus to B. without tlie coiiCiirreuee an<f 
release of A., and they |.>aid the fund intiJ 
court ; — Held, that this was improjier, ;m<i tiifv 
were ordered to pay the costs of a |)crii;on to ge? 
the money out of court. Follnnos Mevignue. 
Li re, 32 Beav, 1,31. 

A trustee vexatiously paying money into court 
under the trustee relief act onlered to j>ay tluj 
costs of the petitioner for obtaining paymcfU. 
Cited s Trusts, In re, 25 Beav. 361. 

A trustee paid a trust fund ititoooari, tifnier 
the trustee relief act, merelv bt.'r*:uisc‘ otliic' 


Counsel at Cost of Claimant.]— By a marrifigi* 
.settlement, which empowei\d" the husbautl and 
(f them, to appoint new 
money wan vchted upon 
executors, ke-. 


wife, or the survivor 
trustees, a sum of 
certain trusts in trustee: 

,The last survivor of the trustees appointed Btj* 
E. de B. and Lady cle B. exeeuior and executrix 
of his will, and died. They proved ilxe wnii : 
and afterwards the husband, who had survivei! 
his wife, by deed, indorwl oti the setileraeiit, 
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the ground that there was not any difliculty or 
xiisk. Sir 11. de E. and. Lady de B. thereupon 
-brought the trust fund into court under the 
-trustee relief act. On a petition by the hus- 
band for a transfer of the t’u id to the new 
•trustees : — Held, that Sir R. de B. should pay 
the costs. In re, S Ir. Eq. 11, 599. 

Appointment hy Donee under General 

-Power by Will by which Executor also Ap- 
pointed.] — A married woman having, under a 
.■settlement, a general power of appointment by 
will over a fund of personal estate, made a will 
directing that the fund should be clivided among 
five person^, and appointed executors. The 
trustees of the settlement paid the fund into 
’-court under the trustee relief act, and the 
'Cestuis qiie trust presented a petition for pay- 
ment out, and established their title by evidence. 
Malins, F.-O,, ordered payment of the fund to 
the petitioners, but <iirected the trustees to pay 
the costs of the petition (except the costs of the 
vavidence of title) on the givjuiid that they ought 
to have paid the fund to the executor to be dis- 
tributed : — Held, that the case was governed by 
Taylor V. Doivlen (38 L. J., Oh. 689 ; L. 11. 4 Ch. 
697 ; 21 L. T. 7U ; 17 W. K. 778), and that an 
■appeal would not lie. Ilosik'ni's TrmU, In re, 46 
L. J„ Ch. 817 : 6 Oh. D. 281 ; 35 L. T. 935 ; 25 
W. E. 779. 

Semble, that the decision of the V.-O. on 
the question of law was right, and that the 
executor of the donee o£ the power was the 
proper person to give a discharge. Ih, 

But see as to trustee’s righr to appeal in re- 
ispect of costs, Turner v. Ilaneoch, 51 L. J., Ch. 
.517 ; 20 Ch. D. 303 ; 46 L. T. 750 ; 30 W. E. 480. 

Bill Piled on Trustees Bef using to Pay 
into Court] — Any trustee who entertains a 
reasonable doubt or diit’culty as to the title of 
the person who claims to be his cestui que trust 
.'Should pav the funds into court, (runtiell v. 
WhUeMV, 39 L. .J., Ch., 869 ; L. E. 10 Eq. 664 ; 
:22 L. T. 645 ; 18 W. R. 883. 

A trustee who, eritertainirig such doubt, did 
Slot pay the funds into court, but by his conduct 
^caused the institution of a suit, was allowed out 
-of the funds only the costs that he wmuld have 
been entitled to if he had paid the funds into 
court and the costs of appearing on the peti- 
tion. Ih. 

Where, trustees of a legacy given for the 
benedt of a lady, with limitations over, one of ' 
which trustees being also the residuary, legatee 
under the will, refused to comply with the 
request of the tenant for life, that they would 
l>ay the legacy into court under the provisions 
.of 'the Trustee Relief Act, 1847, although she 
offereti to pa,y the costs of the proceedings for 
that purpose, and she consequently instituted a 
■•suit and obtained an order for payment of the 
tund into court, the costs of the suit were 
directed to be paid out of the residue. Handley 
Y, Hivh, 28 L. J., Oh. 873 ; 5 Jur. (N.S.) 190. 

, On the sale of real estate part of the purchase 
money was invested in the names of . trustees, 
who were to hold - the ■ fund until sufficient, 
evidence should be protluced of the death of a 
-certain pers n, and on such evidence being pro- 
duced were to pay the fund to the vendors. The 
Tenders 'in the following year, thinking that they 
iiad sut!i<cieat evidence of the death, called upon 
the trustees either to pay the fund to them or to, 
|jay it into court under the trustee relief act,. 


The trustees having refused to Jo so, a bill was 
filed to compel them to pav over the fund - 
Held, that the trustees, having caused un- 
necessary expense by their refusal to pay tiie 
fund into court, were only entitled to such co-^ts 
as they wmuld have got if they had paid the fund 
into court, and the vendors had presented a peti- 
tion for the payment of the fund, to them. 
IFeller V. IitiAu////, 22 L. T. 567. 

Bill Filed instead of Payment into Court by 
Trustee.] — The 10 &; 11 Vice. e. 96, by enabling 
a trustee to pay a trust fund into court, does not 
deprive him of the right to file a bill to be 
relieved from the trusteeship, and he will, in a 
proper case, be allowed his costs of siicli bill as 
between solicitor and client. Earlier v. Pelle, 
2 Dr, &: Sm. 340; 5 JSL E. 425; 34 L. J., Ch. 
497 ; 11 Jur. (N.S.) 436 ; 12 L. T. 50 ; 13 W. E. 
673. ■ 

Where a trustee has an ascertained sum in his 
hand which is claimed by opposite parties, the 
i proper course is to pay the money into court 
under the trustee relief act, Wells v. Malhon^ 
31 Beav, 48 ; 31 L. J., Ch. 344 ; 8 Jur. (n.s.) 
219 : 6 L. T. 32 ; 10 W. R. 364. 

Where a trustee, instead of so doing, files a 
bill, he will be allowed only such costs as he 
would have received if he had paid the money 
into court under that act. Ib. 

Deduction of Costs by Trustees before Payment 
in.] — The trustee relief act provides no special 
means for making the costs, which trustees may 
deduct before paying money into court under its 
provisions, the subject of inquiry. Bloyes Trust, 
In re, I Mac. & G. 488 ; 2 Hall k. Tw. 140 ; 19 
L. J., Ch. 89 ; 14 Jur. 49 — LJ J. And see Pa,r* 
lie7's Will, In re, post, Ci)l 913. 

Upon a petition under the trustee relief act, 
the court has no jurisdiction to order the trustees 
to refund any sum retained by them for their 
costs. Lmhe's Will, lure, 32 Beav. 135 ; 1 N. E. 
417 ; 9 Jur. (N.s.) 453 ; 7 L. T. 816 ; 11 W. E. 
352. 

Where an executor, paying into court a part 
of a legacy, has deducted his costs of paying it . 
in, the court has no jurisdiction, under the 
trustee relief act, to order payment by the 
executor to the legatees of the amount of those 
costs. Barbels Wllf In re, 2 N. E. 571 ; 32 
L. J., Ch. 709 ; 9 Jur. (N.s.) 1098 ; 8 L. T. 825 ; 
IIW.E. 1056. 

Trustees, on paying a fund in!o court, retained 
a sum for their costs. On a p'etitioii to obtain 
the fund out of court, the trustees obtained the 
costs of their appearance, but all their costs were 
ordered to le taxed. Hue's Estate, In re, 27 Beavi 
337 ; 28 L. J., Oh. 893 ; 5 Jur. (N.S.) 1235 ; 7 
W, E. 562. 

Trustees, on paying a fund into court, do** 
ducted 44^. 14.^. (id. in respect of their costs. 
On a petition by the person entitled to the 
dividends praying that tdie same might be paid 
to her, and that the costs of the trustees, who 
appeared on the petition, might be taxed : — 
Held, that the costs of their appearance and 
their costs, charges, and expenses properly in-^ 
curred in relat on to the fund in court, ougiit to 
be taxed, and that they ought to be charged 
with the’ sum de;lueted by them on ixiyment 
into court. Stoeyjer's Trusts, In re, 21 fj. T. 
413 ; 19 W. R. 793. - 

When a trustee’s claim for costs, charges, and 
expenses is contested, he is not entitled to retain 
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the amount of such claim and pay the balance Discretion to Direct Bill to be I lied. J — Under 
of the trust fund into court, but should pay the the trustee relief net it is entirely a nijitler for- 
whole fund into court and leave it for the court the discretion of the court to direct a bill to bo 
to award the proper amount to which he is file<l, if such a mode of proceeding shall appeal- 
entitled in respect of bis claim. .Beaty y. Cursim^ to be necessary ; but the lord chancellor has the 

38 Ij.J., Ch. 161 ; L. E. 7 Eq, 194 ; 20 L.T. 61. same juihdiction upon petition as^^upon a bilL 
The sum of 8^13 the proper sum to be deductecl Lewis x. lUUman/A H. L. Cas. hfif. Ailhniing 

by trustees in the first instance for the costs of S. C. iiom. Bio yes Trad, lu re, 1 Mae. (L 
lodging money in court under the trustee relief 1 48S ; 2 Ball k Tw. 1-10: 19 1 j. *1., Ch. N9 ; 14. 
act. Blayney's Trust, In re, Ir. R, 9 Eq. 413. j Jur. 49 — L.C. 

S. P., Boyd's Trusts, In re, Ir. R. 1 Eq. 489. | 

I Validity of Deed.]-— -On a petition jevesented 
j under that act prayiiig fur the payment i>ut or 
court of money then in coiiri, and on cross- 
petition in. opposition ' thereto, the coiirfc has fu,S 
power to declare the validity or invalidity of any 
a. Jurisdiction of the Court. on which the claim to that money is resie<i, 

■ ■ Ih. 

Jurisdiction limited to Fund brought into Qumre, whether this may not properiv be <lunt; 
Court.]— On applications for payment out of a upon petition alone, without any necessilv fe-r 
fund which has been paid into court under the fiiinsr a cross-petition. Ih. 

Trustee Relief Act (10 &: 11 Viet. c. 96). the juris- 8 uch necessity, if it exists, may be tiispeiised 

diction of the court is limited to the fund which consent. Ih. 

has been actually brought into court; and A. Was entitkd to * a reversionary iiiterest in. 
repayment by the trustees of costs and expenses one-fifth share of certain real and ])crsonal e.-tato 
deducted by them from the fund before payment then held by a devisee for life. A. granietl to P. 

in cannot be ordered. If it can be shown that ^n annuit/ upon it ; the annuity deed, which 

in such a case the costs and expenses have been registered, contained a power of sale : the- 
improperly retained separate proceedings must annuity fell into arrear. and B. ileterminol to. 
be taken agnmst the trustees to recover the exercise the power of sale. The sale was eflhc-ttd 
irnount. i«»7iy .? ThrK, w, 5^ Ch- 23 ; fej ^ sum of 3007. : but the purcliastr discoTtrerl 

39 D. c03 ; 60 L. 1. 83 ; 37 v\ . R, 818 an objection in the memorial registeied, which 

. . , . „ rendered the annuity deed invalid, and he refus€<i 

A trustee paying into court a sum of money to complete the purchase, and ohiaiucd a return, 
under the trustee relief act, although such sum jjjg deposit moiiev. Q'iio solicitors of B. (acting 
may he lessthan pe amount of the trust fund in the time, as the>- stattd,from motives ofkind- 
his hands, IB discharged as to the money so paid ness to A.) obtain^ fe.m A., who had not ih-.- 
m, and after such payment the parties hineficially benefit of any solicitor’s advice, an 
interested can proceed only under the act to of the reveisionarv inteiest to L. for thc\-imi..f 
recover the money so paid m, and the ordinary y^io? and after tli'o reversion fell in by iho deatl--. 
]unsdictionof the court as against the trustee IS of the tenant for life, claimed the propcHy as 
confined to the balance which may remain due the purchaser's, alleging that ihe p^irchase had 
from the trustee m respect of the trust fund peen made by' L. as their agent and on their 

o?o'' o?'? ® behalf. The executors declined to pay ti.em the 

3ib ; 21 b. J., Ch. 127 ; 15 Jur. 10^5. ^ _ value of Ihe property, which it wa.s ilieii i’uimd,: 

The trustee relief act takes away the juris- amonuted to 1.77U/., but paid it into court., 
diction of the court by bin against the trustee in ^^der the trustee relief act. The solicitors 
respect of the money which he has paid into pi-esented a petition to have the lEoney paid 
court. T?WfV\. irw,l K. & J. 438. * t tn th™ of thn 


2. Administration of Fund and 
Payment out. 
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to either party to make any further fipplica- 
tion to the court enabled them to obtain a return 
of this 111 on viy. Ih. But see Ways Trusts^ In 
re, 34 L. j', Oh. 49 ; 10 Jiir. (x.S.) 1166; 11 
L. T. 495 ; 13 W. E. 149. 

Bectification of Settlement.] — A fund in court, 
which has, contrary to tlie intention of the 
parties, clearly proved, been included in a settle- 
ment, will only be paid out to the parties entitled 
under that settlement until it has been reformed ; 
and the court has no jurisdiction upon petition 
to reform an instrument. Malet, In 30 Beav. 
407 ; S Jur. (N.s.) 226, But see Iloa-re's Trusts^ 
In /r, 4 Giil. 254 ; 1 N. B. 161 ; 9 Jur. (N.S.) 
167; 7 L. T. 523; 11 W. II 181 ; and De la 
ToiwMs Settlement., In re, L. E. 10 Eq. 603. 

Order for Distrihution and Investment.]— The 
testator directed his debts and funeral and testa- 
mentary expenses to be paid out of his personal 
estate. He then devised his freeholds to trustees 
to he sold, and the proceeds, after deducting 
costs, to be deemed part of the residue of his 
personal estate, and to be subject to the disposi- 
tions thei'einafter made of the same. The testa- 
tor then gave a legacy of 1,OOOZ. upon certain 
trusts, and finally directed all the rest and residue 
of his personal estate to go to his wife for life, 
remainder over. The pure personal estate being | 
insufficient to pay alb the debts and legacies : — 
Held, that the legacy of 1,0(J0^. ought to be paid 
out of the moneys arising from the sale of the 
real estate. There was only one petition pre- 
sented in the present case, and the petitioner 
being held not to be entitled, another petition 
ought to have been presented by the party whose 
claim was preferred. But in order to save ex- 
pense, the court, having under the Trustee 
Belief Act the same jurisdiction on such a petition 
as on a bill, made an order for distribution and 
investment, according to the rights of the parties. 
Woollavis Trust, In re, 18 Jur. 1012. 

Legal Estate in Trustees.] — A testator devised 
a freehold to trustees for the benefit of E.for life 
and for her separate use, and after her death 
upon trusts for such of the children of E. as, 
being sons, should attain twenty-one, or, being 
daughters, should attain that age or marry. E. 
died after the testator, leaving an infant daughter 
who did not marry before attaining twenty-one : 
— Held, that the legai estate was in the trustees, 
and the daughter of E. took the property on 
attaining twenty -one, but the interim rents went 
to the residuary devisee. UddeW Will, In re, 
40 L. J., Oh. 316 ; L. E. 11 Eq. 559 ; 24 L. T. 
223; 19 W. K. 815. 

On a petition for payment out of the interim 
rents which had been paid in under the Trustee 
Belief Acts, the court decided that the legal 
estate was in the trustees. Ib. 

Question of Title — Petition or Action.] — 
Application by person claiming to be entitled to 
some money which had. been paid into court 
under the 'Trustee Belief Act, 1847, asking for 
leave to make out his title to it on a bill rather 
than on a petition, stating that the only point to 
be decided was, whether a legacy “ to the oldest 
son of . my dear sister J.” lapsed or not by the 
decease, in the lifetime of the testator, of the child 
who was eldest son at the date of the will, 
refused. Harris's Trust, In re, 2 Eq. B. 1110 ; 
1$ Jur, 721 ; 2W.B.442, _ • 


Where a fund is brought into court under iht 
trustee relief act, and the title of one of the 
claimants is adverse to that of the trustees who 
brought in the fund, the court will not decide- 
the case on petition under the act, but will direct 
a bill to befiJed. Fomrd's Trmts, Inre, l K. & J.. 
233 ; 3 Eq. B. 759 ; 24 L. J., eh.44I ; 3 W. B. 219. 
S. P., Brajjors Settlement, In re, 9 W. B. 805. 

Petition to Appoint new Trustees.]— The sur- 
viviiig trustee under two wills, having gone 
abroad temporarily, pays the trust fund into- 
court, and a petition is presented by the cestuis- 
que trust to appoint new trustees : and upon the 
question whether the fund should not remain in 
court : — Held, that such was not the object of the 
Trustee Belief Act, but the parties interested, 
must be satisfied with the trustees appointed.. 
Lloyd's Trust, In re, 2 W. B. 371. 

Question by Third Parties as to Amount of 
Pund.]— Where trustees pay a fund into court 
under the 10 & 11 Viet. c. 96, as the portion of ^ 
A., the court will not, upon petition by A. for 
payment out to him of the fund, entertain any 
question by third parties as to whether it is the- 
right sum. Jenldm' s Trusts, In re, 3 N. B. 408 
10 Jur..Cl?.s.) 332 ; 10 L. T. 58. 

b. Persons to whom Payment will be 
Made. 

Trustees.] — Where an estate lias been com- 
pletely administered, the court will, in general 
, order the funds to be paid out to the trustees.. 

■ and will not interfere with their discretion where' 
they are agreed. Butler \\ Withers, 1 J. H. 

i 333. ■ 

A fund in court ordered to be repaid to 

■ a trustee, he undertaking to allocate it to-' 

' legatees residing in America, lljherson v. Wurth. 

1 Jur. (N.S.) 440 ; 3 W. B. 230. 

A trustee who has paid a. sum of money into- 
court under the 10 &; 11 Viet. c. 96, may after- 
wards apply by petition, that the fund may bo 
dealt with as in an administration suit. TroiveSs- 
Trusts, In re, \ L. T. 54. 

Sole Trustee.] — The court will never 

order ])ayment out of a fund in court to a solo- 
trustee in the absence of any parties interested 
in the estate, unless such estate is substantially 
represented, lloheits. In re. 7 Jur. (N.S.) 818 
9 W. B. 75S. 

The residue of the purchase money, after pay- 
ment of incumbrances upon lands sold to the- 
landed estates court, will not be paid over to a. 
sole trustee of such lands, although the instru- 
ment by which they were put in settlement 
appointed only one such trustee. I)ic]dmon\s 
Lstate, In re, Ir. B. 3 Eq. 344. 

-- — » Absence Abroad of One of several 
Trustees.] — In the absence abroad of one of 
several trustees the court may order a sum of 
money under its control to be paid to the other 
trustees, without requiring the absent trustee to- 
join in giving the receipt by power of attorney.. 
Clarh V, I'enwiek, 42 L. J., Oh. 320. 

Infant Trustee.] — The sole surviving. 

trustee of stock was an infant, and was also abso- 
lutely entitled beneficially to the fund. The cou rt 
ordered the fund to be brought into court, under 
the trustee relief act, and part of the capital. 
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ito be sold out and applied for the infant’s benefit. ' the death of her mother. Brown h Trusts. In re^ 
Bltt Bi ri\ 1 Jur. Clf.s.') 1155. 12 L. T. 486 ; 13 W. E. hTT. 


Pauper Tenant for Life.] — A party entitled Wife Deserted by Husband.]— A wife who has 
for life to the dividends of a fund paid into i been deserted by her husband for more than 
•court, under the 10 & II Viet. c. 90, allowed to ! twentj^ years, anti has heard nothing of lum for 
iippiy for payment in form! pauperis. Monetf. ^ more than live years, is eutitleil to receive a sum 
In re, 13 Beav. 109 ; 20 L. J., Ch. 274 ; 15 Jur. j of money, paid into court, as though a feme sole. 
,51. I Popr.^ 1)1 1'Lf 21 W, li. f>4(>. 

Executor.] — A sum of money was paid into' 

court by an executor, in the belief that it was Minors.] — An annuity was bequeathed to the 
the clear residue. .Debts were afrerwaids dis- : separate use of an unmarried minor : and some 
covered to be due from his estate ; and on a gales of the annuity iiaving been lodged by the 
petition, consented to by the parties beneficial ly , trustees under the trustee relief act, the court, 
interested, an order was made for payment out to : on the petition of the minor’s father, directed 
the executor of money to the requisite amount, the trustees to hohl the future gales of the ainiiiity 
he undertaking to apply it according to the trusts as they should accrue to the credit of the matter, 
-of the will. Tournay, E.v •parte, 3 De Gr. & Sm. and that they should be paid to the petitioner’s 
•<877 ; 19 L. J., Oh, 257 ; 14 Jur. 263. solicitor, on his undertaking to transmit them to 

the petitioner, who also undertook to account yearly 

Supposed Intestacy — Money paid into for their due application to the minor’s education. 

Court by Administrator — Subsequent Discovery i Lloyds Trusts, In /v, Ir. K. 2 Eq. 507. 

•of Will.] — A woman died on October 27, 1889, as I 

it was supposed, intestate.' Administration was | Scotch Minors and their Curators.] — 

taken out to her estate, and the administrator Fuixds, lodged under the trustee relief act to the 
paid into court under the trustee relief act, to separate credit of minors, natives of and domi- 
the credit of several infants who were among her died in Scotland, ordered to be transferred to 
ffiext of kin, sums of money representing their the minors and their curator. Forgusods Trusts, 
shares of her estate. A will being afterwards In re, 8 ir. Eq. It. 563. 
found, the grant of administration was revokerl. 

^nd the will proved. The executor petitioned for ! ^ Conflicting Claims to Trust Fund standing in 
payment out of the money to him. The court Hame of one Claimant.] — When there are con- 
made the order asked for on proof that legacies flicting claims to a trust fund, ami the trustees 
.given by the will to the infants were secured, have paid it into court to the account of one of 
"lloods Trusts, In re, 65 L. J., Oh. 372 ; [1896] the claimants, without giving, at the same time, 
3. Oil. 270 ; 74 L. T, 77 ; 44 W. R. 382. notice to the court of tire xui verso claims, pay- 

ment of the fund to the person in whose nauie it 
Administrator of Cestui que Trust.] — A trust stands ordered by the court, but without pre- 
fund paid into court under the trustee relief i judice to any question as between tiie trustees 
act, after the death of the cestui que trust, j and the adverse claimants. Jenkins's TrusU-, 
'Ordered to be paid to the administrator of the i In re, supra, col. 946. 

•cestui que trust, under a grant of letters of j 

administration by the archdeaconry court, ob- 1 Person not mentioned in Trustee’s AMdavit.J 
tained after the fund was in the court of chan- ' — A person not mentioned in the trustee’s 
eery. S 2 )eme}‘'s lYust Estate, In re, 9 Hare, 410 ; | affidavit may apply by petition for tiie payment 
1 l)e Gr. M. & G. 311 ; 21 L. J., Ch. 314 ; 16 Jur. i out of court of moneys paid in under the trustee 
233. i relief act. Jepliso/i, In re (1 L. T. 5), not 

j followed. Futt)-elUs Trusts, In re. 47 L. J., Ch. 
Payment to Widow after Title found by i 11 ; 7 Ch. D. 647 ; 37 L. T. 374. 

Master,] — Where stock paid into court under j 

10 & 11 Viet. c. 96, was settled in default of | Lunatic.] — Where a person who has been 
issue of the marriage on the husband absolutely, ; found a lunatic is entitled to a fund wliicli has 
.and he, by his will, there being no children, j been paid irtto court under ihe trustee relief act, 
ibequeathed it to his wife, the court refused to a petition may be presented in chancery under 
order it, on petition, to' be transferred to her until the trustee relief act and in lunacy, and tiie 
the fact on which her title depended had been court has jurisdiction to make an inunediaic 
ifound by the master. Woods' Settlement, In re, order for the transfer of the fund to the account 
15 Bim. 469. of the lunatic. Tate. In re, 2U Ch. D. 135 ; 4 7 

j L, T. 2. 

Cestui que Trust absolutely entitled.] — 

’Trustees who have paid a fund into court under Hot so Found by Inquisition.] — The 

cfche 10 & 11 Viet. c. 96, cannot prevent its being court of chancery, in its ordinary jurisdiction, 
paid out to a cestui que trust absolutely entitled can entertain applications relatiiig to the pro- 
•to it on the ground that he is about to ’tile a bill perty under its control of persons of uusoumi 
•against them to take the accounts of the trust, mind not found iimatie by impiisitiom Jiw*- 
Wrlgkt's Trmts, i>& re, 3 'K. k J.419. ' ; farlane, In re, 2 J. & H. 673 ; 31 C. J.* Oh. 335 ; 

' ' • _ . ’ ' ■ ^ 8 Jur. (H.S,) 208 ; 6 U f. 154 ; U) W. li. 369. 

;; Foreign^ 'Settlement — ^Father as Guardian of Stock transferred into court under the trustee 
OhHd,]' — Stock paid Into court under the relief act, and constituting the entire fortune of 
belief, act, and' forming, the subject of a a person of unsound mind not found iunatlc by 
, according to- the law of Prussia, under 1 inquisition, ordered, with the dividends fehcreoii, 
'no\, interest, ■ 'm*dered, to "be paid to Ms father ia purt discharge of 

expended lor past mainienance, the 
of father undertaking to ccaitfnue the malnteaaiice 
«he upon 1 in future. I In B. P., Bgrrf^ M 13 
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The court ordered a fund of B79^. stock and 
5Z. cash paid into court under the trustee 
relief act, and constituting nearly the entire 
fortune of a lunatic not found such by inquisi- 
tion. to be paid to his father in part discharge 
of inonevs expended for past maintenance. 
Law, In re, BO L. J., Ch. 512 ; 7 Jur. (N.S.) 410. 

Investment of a fund ])elonging to a lunatic 
in an annuity for his life. LodswortJCs Trust, 
I/i re, 10 Hare, lO. 

S., a person alleged to be lunatic, but not so 
found by iiu^uisition, was entitled absolutely to 
720L, which had been paid into court under the 
trustee relief act. The father of. tS. presented a 
petition in his own right, and as next friend, 
praying that the income of the fund might be 
paid to him during the life of H., or until further 
order, he undertaking to apply it towards the 
maintenance of S. The evidence showed that 
8. was quite imbecile, and wms not entitled to 
any property other than the 720/., and that the 
father was not of ability to maintain, her. The 
court made the order, but directed an application 
to be made once a year in chambers, showing 
the state of mind of S., and of what lier property 
then consisted. Sturges TrusL-, hi re, 5 Jur. 
(N.S.) 423 ; 7 W. K. 395. 

Payment to Overseers of the Poor.] — Cer- 
tain stock, belonging to a lunatic, though not 
found so by inquisition, had been paid into court 
under the trustee relief act. The expenses of the 
maintenance of the lunatic out of the parish 
fund had exceeded the value of the fund in 
court. The stock in court was ordered to be 
sold, and the produce to be paid to the clerk of 
the guardians of the poor of the parish. Parl'er, 
In. re, 2 W, 11, 139. 

Order made, on a petition presented by 
guardians of the poor under the Trustee Relief 
Act, 10 11 Viet. c. 90, for payment to them, 

■out of a fund paid in by trustees in which a 
lunatic was interested, of sums expended by the 
guardians in support of the lunatic, the lord 
chancellor holding that, by the act, the court 
was placed in the position of the trustees, and 
that the trustees might ha^'e made the payment 
under the 7 & 8 Viet. c. 101, s. 27. UpfulVs 
Trust, hi re, 8 Mac. & G. 281 ; 21 L. J., Ch. 119. 

Expenses incurred by the overseers for the 
maintenance of a lunatic paid to them upon 
petition out of his share in a sum of stock paid 
into court under the trustee relief act. Ward's 
hdates, In re, 2 W. R. 406. 

When a person of unsound mind, not found 
lunatic by inquisition, had been maintained in 
a lunatic asylum by his parish, the whole of the 
capital of a fund belonging to him, which had 
been paid into court under the trustee relief 
act, was ordered to be applied, so far as it would 
■extend, in discharge of tlie past charges of the 
parish for maintenance, Phelps, In re, 28 L. T. 

Where a person of unsound mind had been 
.maintained in a lunatic asylum by his parish, a 
portion of the capital of a fund belonging to 
him, which had been paid in under the tru.stee 
.relief act, ordered to be applied in defraying the 
past charges of the pai'ish. BucMeifs Trust, In 
re, Johns. 700. 

Tiie court has a discretion to order such re- 
payment or nut, as it may think most for the 
benehc of the lunatic. Ih, 

J — - .Order for Maiiit9iiaE0e™-E8moval to mw 


Asylum, ]-— A pauper lunatic in an asylum at 
Bethnal Green, but not found lunatic by in- 
quisition, became entitled to a small' fund in 
court. An order was made in 1856 on petition 
under the trustee relief act by his next 
friend directing that he should continue at the 
asylum until further order, and, the guardians 
of the poor of his parish undertaking to main- 
tain him there, that 3H. a year should be raised 
out of the fund and paid to the guardians in re- 
payment of the sums to he e.x pended in his 
maintenance. In 1859 he was j-emoved to the 
new asylum for his county by order of the 
justices, but without uny order or the court 
of chancery. From this time no payments 
were applied for by the gumdians. He re- 
mained in the county asylum till his death in 
1875. His legal personal representative peti- 
tioned for transfer of the funds in court to 
him. The guardians appeare<i and claimed 
maintenance for the past time : — Held, ‘that 
the guardians could not claim maintenance 
under the order, wdiich ceased to be operative 
on the lunatic’s removal to a fresh asylum. 
Mar maids Trusts, hire, 8 Ch. D. 256 ; 38 L. T. 
797 ; 26 W. R. 621. 

Representatives of Deceased lunatic.] — 

Held, also, that any claim for maintenance inde- 
pendently of the order was merely a debt of the 
lunatic, payable by his personal representative 
in due course of administration, and that the 
court had no jurisdiction in the matter to 
order payment of it, but that the whole fund 
must go to the personal representative. Ib. 

A testator bequeathed one-third of the capital 
in a fund to A., a married woma]i. In 1835 
(long after the death of the testator) A.’s hus- 
band took the Ijeiietit of the insolvent debtors 
act, and assigned all his property, present and 
future, to his assignee. In 1851 A. died, and the 
husband took out administration to her estate. 
In 1852 the husband became an iimmte of a 
county lunatic asylum. In 1854 the annuitant 
died, and the fund became divisinle : — Held, as 
between the assignee in insolvency of the hus- 
band and the overseers of die parish to which 
his maintenance was chargeable (who have, as 
to lunatics, a preferential claim to all {.ithers), 
that the assignee in insolvency was tmtitled to 
the share of the deceased wife jure ma ri ti . Tyler's 
Trusts, In re, 2 Jur. (N.S.) 927 ; 4 W. R. 524. 

The fund having been paid into court under 
the trustee relief act, the assignee in insol- 
vency had presented his petition claiming the 
fund, which he had served on the overseers ; 
and the latter appeared and argued their claim : 
— Held, that they were not entitled to costs. 
Ih, 

Payment out to Master in Lunacy in 

New South Wales.]— See n\U,In re. 

Barton v. Speneer, 56 L. J., Ch. 795 : 36 Ch. 1). 
287 ; 57 L, T. 95 j 35 W. R. 737— C. A. 

So Pound under Foreign Jurisdiction.] — 

^\Hlen a fund belonging, to an Englishman 
residing. abroad, and found lunatic ihere umicr a 
foreign inquisition is. paid into court uiuler the 
trustee relief act, the cciurt has a discreuon to 
refuse to tj*ansfer the corpus to the foreign pro- 
visional committee of the estate of the iuirdic, 
though, .such . committee is duly constitutoil 
according to the laws of the country where the 
uiquLSition .was held, and has power to sue ami 
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curator petitioned to have the dividends paid to Adjoumment mto uhanihers. 

him, he undertaking to apply them for the fund having been paid uitu courr 
benefit of A. Order made on production of official trustee relief act by the trustee o 
and verified copy of the proceedings in Jersey, petition was presented by parries in 
Alho^s Trvsts, In 7 L, T. 778 ; 11 W. R. 80. an inquiry as to the persons eiititl 

1 T TTX^ A nirr. payment out to the persons found eni 

And see Lukatic. 

c. Practice. hearing an order was made tlirecting 

^ ^ ^ it. n and adiourning the further heari 

Petition — Creditor s ^<3tion Further Con- iji chambers : — Held, that t 

sideration.j Upon the further consideration of ijaving been properlv commenced 
a creditor’s action for inquiries as to incum- Trustee Relief Ac 

brances upon, and for distribution of, funds paid jurisdiction, under s. 27 of tl 
into court under the trusty reliet act an order j^^bolition Act, 1852 (15 & Iti Viet. 
Will be made tor payment out of the funds to adjourn the petition into chambers, 
the persons found entitled thereto, without a I'n}(h/tam (15 Oh D 817* 48 
petition being presented for that purpose. 21 ') w. E.' 165) distingakied. ’ dtw 
Pullen s. Isaai'S, T2 L. 1; 834 , , ,, In re, 22 Ch. D. 635 ; 31 W. E. 4i)T. 

Semble, that money paid mto court under the 

trustee relief act cannot be included in ^ an Order for Maintenance of Infan 

OTder on further directions without a petition. belonging to an infant has bei 

Otte v. Cadle^ 1 W. R. 64. court under the Trustee Relief Act, b 

Petition or Motion.] — ^Applications under the c. 96, a petition must, notwitbstaud 
10 & 11 Viet. c. 96, and the 12 & 18 Viet. c. 74, 1*'^ c. 80, be presented 

must be bv petition, and not by motion, enable the court to make an order tor 
31amUn\<i frnd,% In re, 21 L. J., Ch. 58 ; 15 Jur. maintenance. lu/eslrud, In re, 3 . 
1073. See also M(ujaiole\f s Trust, In re, 5 De G. ^ 222 ; 3 vV. R. 196. 

k Sm. 1 ; 15 Jur. 1005. _ 

The court has not jurisdiction on motion, “ £500---ritle 

without a petition, to pay out funds lodged in only on Proof of Identity and Age of . 
court under the Trustee Relief Act. Stock, Ilx ^ fund in eo:; 

parte, 5 Ir. Ch. R. 341. of the identity, or 

marriage, or death of any person, the 

Foreign Marriage— Decree of Foreign that the fund exceeds 500^. does not 

Court.]-~.The court will not, upon motion, direct application, under the trustee rein 
the payment of trust funds out of court to the payment or transfer oi the fi 
parties declared, by a decree of a foreign court court being made by summons in 
of competent jurisdiction, to be entitled, under CamphtWs Trusts, litre, 31 L. il. ir. 
a foreign marriage settlement, to receive the 

same, but will require a plenary suit for the Form and Contents of Petition. 1 
purpose. Warhurton v. Cicognara, Ir. R. 3 Eq. for tlie payment out of court of iin.< 
592 j 18 W. R. 396. Pjxs been paid in under tlie trusiee 

Petition or Action.]-~Applications for pav- enough or the affidayi 

meat out of court o£ a fuicl paid in under the the f ymont was wade to show t!u 
trustee relief act anust be made by petition, octasional the pajnieiit mto 

and not by action; and a person not named in who are the parties titat clauu or arc 
the trustees’ affidavit may petition for payment fund, but not uecess.ii ih all 

out of court. But where an action U been 

brought the court may make a declaration of (App.Jixu. , L. J., th. 10 

right, leaving the payment to be made on .... , , . 

petition. i«f;?/ 7 v. J., Oh. 646; .9^ a petition presented under t 

9 Ch. D. 185 ; 38 L. T. 811 ; 26 W. B. 476. paymeiu of trust fu: 

When a fund has been paid into court under f 

the irustee relief act, a person not mentioned P^yjaient of the trust money into co 
in the trustee’s affidavit can apply by petition to J® set out in the petition, as t hese i 
the court for the distribution of the fund, and declaration ol: t rant ui 

need not bring an action. Jephsoii, Inre (1 L. T. ^ 

5), not followed. , TrvstSyln re, 47 9* It b. .K, 

L. J., n ; 7 Oh, D, '647 ; ‘ 37 'X . :% 374. . PP*> 

As to filing ciwWpetitions. B^hewkr.Mill 1 he prayer of a peti tion, and notl 
H. L. Gas. 607. " truHtm relief act, should i 

k . ; ’ ‘ exact oixler which m sought for md I 

;,;k'Feti^on'Ot Snmmoms.^^A judge in chambers portions of the'fuad which are to be ^ 
'!#'> net; empowered, under s. 26 of the act ,(15 k ■ to the several parties entitled to it* 
If .805^ to - eptertdha applications with : Jfe Zeigks re, I In i 

tdfers^e;^:fp&paSd hato^eoiOT'-^der th^ -Honey had been ^d.into court 
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trustee relief act, and an affidavit of the 
trustees was intituled, ‘‘In. the matter of the 
trusts <.)f the settlement bearing date the 12th 
July, 1812, and made on the marriage of.” A 
petition was presented for payment out of court 
of part of the money so paid in, and an affidavit 
in support was intituled, “In the matter of the 
trusts of an indenture of settlement bearing 
date the 12th July, 1812, and made on the mar- 
rriage of ” : — Held, that the variation was not 
material, and that the affidavit might be 
'i’eceived. Ifarris, In re, 8 Jur. (isr.s.) 166. 

Service—On Trustees,] — Where the trustee 
'who has paid the trust fund into court under 
this act cannot be found, service on him of the 
petition for payment out of the fund, at the 
address given by him in his affidavit on the 
occasion of his paying in the money, will be 
deemed good service. Bauqham, ''Ex parte, 
16 Jur. 325. 

Where a trustee pays money into court, and, 
in his affidavit, appoints a place for service on 
him of any legal proceedings, and he is not 
there to receive service, the court will not deem 
such service good unless he cannot be found 
elsewhere on search made. Lamvencd'a Trust, 
In re, 13 L. T. 580 ; 14 W. R. 93. 

When the house named by trustees on pay- 
ment into court as their address for service had 
been pulled doum, and the trustees had not 
been heard of for ten years, service of the 
petition for payment out of court dispensed 
with, and an intiuiry directed to ascertain who 
were entitled to the fund. Bolton, In re. 21 
L. T. 413 ; 18 W. R. 56. 

An administrator paid into court under the 
trustee relief act, to the separate account of an 
infant, a sum representing his share of the 
intestate’s estate, as one of his nest of kin. The 
administrator, in. an affidavit, stated, that, to 
the best of his knowledge and belief, the infant 
was entitled to the fund. The infant having 
attained bis majority, petitioned for a transfer 
<of the fund : — Held, unnecessary to serve the 
.administrator with the petition. Beanclerk, In 

11 W. R. 203. 

Where the court has decided a question under 
a will upon a fund being paid into court under 
the 10 (fc 11 Yict. c. 96, and a petition is 
.presented for payment out of court of such fund, 
the court will dispense with service upon the 
trustee. Thomas's Will, In re, 11 W. R. 276. 

A fund having been paid into court by the 
•trustees under the trustee relief act, one-third 
was carried to the separate account of one of 
the cestuis que trust, who was a .lunatic. After- 
wards a petition w^as presented in lunacy for a 
transfer of the one-third belonging to the 
lunatic : — ^Held, that the trustees need not be 
served with notice of the petition. Young {a . 
Limatie), In re, 5 W. R. 400. 

Bemble : Where the title of the tenant for life 
is clea.r, the trustees ought not to appear upon 
a petition simply affecting the income. Emm' 
Trusts, In re, 41 L. J., Ch. 512 ; L. R. 7 Ch. 
609; 26 L. T. 815 ; 20 W. R. 695. 

On Eemainderiaen.] — Upon a petition by 

a tenant for life of a fund paid into court under 
the 10&; II Viet. c. 96, for payment of the income 
to him, the costs of the trustees and remainder- 
.man were ordered to be paid oufc of the corpus. 
Wkillmg's Settlement, In re, 30 L. J., Oh. 862 ; 

7 Jur. (H.S.) 754 ; 4 L. T. 739 ; 9 W. R. 830. 


In such cases it will, as a general rule, he un- 
necessary to serve the remainderman with the 
petition. Ih, 

On other Parties Interested.]— A person 

claiming a particular sliare of an aggregate 
fund brought into court under the trustee 
relief act, presenting a petition to get that 
share out of court, ought to serve with the 
petition all the other persons whom the trustees 
have stated to be in their belief intej’csted in the 
fund. Manning's Trusts, In re, 3 W. R. 379. 

Upon an application for payment out of court 
of a fund paid in under the trustee relief act, 
one of the persons in consequence of whose 
claim it was paid into court was found to be 
out of the jurisdiction, and had not been 
served : — Held, that no service could be ordered 
in such a case, and the petition was directed to 
be proceeded with as if ail parties were before 
the court. Naylor's Besidnary Persimal Estate, 
In re, 28 L. T. 18, 

Where money has been paid into court under 
the trustee relief act, and the court, in an 
action brought for the fund, has declared the 
rights of the person interested, on an application 
made by the trustee and the person so interested 
' for payment out, it is unnecessary to serve 
notice of the application on persons who, 
although stated in the trustee's affidavit as 
being interested in the fund, have not been 
declared to be so by the court. Fosbury's 
Trusts, In re, 'dd Jj. T. A22, 

Whether the parties beneficially interested in 
a fund which bad been paid into court under 
the trustee relief act should be served with a 
petition for the payment of an annuity out of the 
dividends thereof when the petition, prays costs 
out of the corpus of the fund. Greenland's 
Trusts, In re, I W. 

On a petition under tlie trustee relief act 
for payment out of court of a fund to which 
numerous parties were entitled, mo.st of whom 
were not before the court, a former order having 
been made directing cla.-ss inquiries, and the 
chief clerk having made his certificate, it was 
ordered that the petitioner be at liberty to 
serve a copy of the petition, the former order 
and 'the chief clerk’s certificate, together with 
the present order, upon the several persons 
named in the certiftcate, and that the petition 
stand over till such persons had been served. 
Battersby's Trusts, In re, 10 Ch. D. 228. 

As to service on some of a class only under the 
trustee relief act. See Colson's Trust, In re, 
Kay, 133 ; 2 Eq. R. 257 ; 23 L. J.. Ch. 155 : 2 
W.'R. 111. 

Where the trustees had paid the fund into 
court, under the 10 &11 Vict.c. 96, it was ordered 
to be transferred to a purchaser from the cestui 
que trust on the petition being served only on 
the trustees, and notice given to the assignees 
of the husband of cestui que trust. StuteUy, 
Ex parte, 1 De Ct. & Sm. 703. 

Service out of Jurisdiction or Substituted.] 
— ^^Upon a petition under the trustee relief act 
the court has jurisdiction to order service on a 
respondent out of the jurisdiction, and also sub- 
stituted service. BonelWs Elentric lelegraph 
CtK, In re, CooEs olaim., 43 L. J., Oh. 720 L. R. 
18 Eq. 655 ; 31 h. T. 83, ; 22 W. R, 856. H, 
Maney's Trusts, In re, 44 L, J., Ch. 272 ; L. R. 
10 Oh« 273 ; 23 W. R. 602. Affirming 3 1 L. T. 645. 
But see Naylor’s Mesidnary Personal Estate, 
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supra ; aucl Bernard^ HJx parte. Leigldi^ Trnd., 
hire, is Ir. Cli. R. im. 

The court has no jurisdiction to allow service 
out of the jurisdiction of a petition under the 
trustee relief act for payment of money out of 
court, (rordooi's Settlenmit hi re (W, 

N. (1887), 192). r.ot followed. Jellard. In re, 

89 Oh. D. 424 ; 60 T;. T. 8B. 

On appeal from this decision, it appearing that 
the order sought by the petition was only for 
carrying into full eifect an order which had 


In re, 2 >T. E. 881 ; H2 L, J., Ch. 779 ; 8 L. T. 
599 ; ’ll W. E, y5(t 

Notice of a]>peals from orders made under 
the trustee relief act must, according to ttie 
true constru<‘tion ot the Jiidicariu’C Act. Ord. 
LVIIf. rr. 9, 15. he given witliin rwcnty-mic 
days from tlie })erfecring of rlie erdtu', c>r, in tlic- 
caseof the refusal of an apipiication, from tin* date 
of such refusal. Tru.stft. In re. 4ft L, J.. 

Oh. 380 : 4 Ch. 1). 785 ; 85 L. T. 917 ; 25 R. 
810. 


d. Costs of Payment oxit. , 

Two Petitions.] — AVhen two [fctitioiis are rona 
fide separately prepared iVtr obtaining payni<,-nr 
out of court of a sum paiti in under the trustee- 
relief acts, and both raise the same issue, the 
court will in general allow the costs of the }tre- 
paratioii of the second petition, but where 'Cili- 
citors had been informed thai a petit ir>n wits 
presented, and they persisted in presenting 
another for the same object, the costs of the pre- 
paration and presentation of the second petition 
were clisalhnved. Chapliu\'< Tntsts. In /v, 3 
X. B. 289 ; 38 L. J., Ch. 183 ; 9 L. t. 677. 


Claimant who failed.] — A petitioner, claiming 
a fund under the 10 tV: 11 Viet. c. 96, alhnved his 
costs although his claim failed. Bireh's Leqaeii, 
In re, 2 K. & J. 3G9. 

The court has jurisdiction to order an un- 
successful claimant on a fluid paid into court 
under the Trustee Relief Act, 10 11 Viet. 96, 

to pay the costs of an application for payment 
of the fund out of court. Armdon\'t In 

re, 4 De G. J. 6: S. 454 ; 4 X. R, 450 ; 10 ,Tuix 
(N.S.) 715. 

Respondents who make an unfounded clafin 
to a fund, and so occasion the paynienr of it 
into court under the trustee relief acts, will be 
ordered to pay the costs of getting the fund our 
of court. Bento n't! Policy Trnftf,In re. 48 L. J.. 
Ch. 715. 


957 TEUST AND TEUSTEE — Payment into and out of Court. 95B 


..lltirtgageeS' /'Of :EeversiO'Eary ■laterest' of 
Married Woman.] — Morrga.gees of the revei*sioa- 
ary interest of a married woman not allowed their 
costs of appearance to a petition for payment 
out of court of a fund representing such interest 
whicli had been paid in under the Trustee Eelief 
Act. Insole, In re, U W. E. ICO. 

Overseers of the Poor.] — A testator be- 
queathed one-third of the capital in a fund to A., 
a married woman. In 1835 (long after the decease 
of the testator). A.’s husband took the benefit of 
the insolvent debtors act, and assigned all his 
property, present and future, to his assignee. In 
1851 A. died, and the husband took out adminis- 
tration to her estate. In 1852 the husband be- 
came an inmate of a county lunatic asylum. In 
1854 the annuitant died, and the fund became 
divisible: — Held, as between the assignee in in- 
solvency of the husband and the overseers of the 
parish to which his maintenance was chargeable 
(who have, as to lunatics, a preferential claim to 
all other creditors), that the assignee in insolvency 
was entitled to the share of the deceased wife 
iure mariti. TifleT''s Trwsts, In re, 2 Jur. (N.S.) 
<127 ; 4 W. B. 524. 

The fund having been paid into court xinder 
the trustee relief act, the assignee in insolvency 
had presented his petition claiming the fund, 
which he had served on the overseers ; and the 
latter appeared and argued their claim Held, 
that they were not entitled to costs. Id\ 

Other Parties.]— A party served with a 

petition under the 10 & 11 iTct. c. 96, does not 
necessarily get his costs of appearing at the 
hearing of the petition. Fuller, Fx parte, 
Smith, In re, 3 Jur. (jsr.s.) 659. 

Thus, where assignees in insolvency alleged a 
claim, but failed to substantiate it, costs of their 
appearing at the hearing of the petition refused. 
Ih. 

Costs of parties served with or appearing on a 
petition under trustee relief act. See Wilson's 
Trnst, In re, 14 W. K. 161. 

A p)etition for payment out of a fund paid in 
under the trustee relief act was served on a 
party who did not appear on the petition to have 
any claim, but had sent notice of a claim. She 
now disclaimed, and w^as not allowed her costs. 
Parry's Trust, In re, 12 Jur. 615. 

On a petition under the Trustee Relief Act to 
apply a fund, a wife who was a cestui que trust, 
with her husband and her mortgagees, having 
appeared and opposed the distribution, the court 
properly ordered part of the fund to be applied 
to the costs of the opposition, and incurred by the 
husband's proceedings, though under the deed 
creating the fund it was to be paid to her 
separate use. Fewton v. Riehetts, 7 3ur. (N.S.) 
953 ; 5 L. T. 62 ; 10 W. E. 1— H. L. (E.) 

' Trustees Eespondeats,] — Trustees tvho 

were respondents to a petition under the trustee 
relief act, and were tendered 42a*. for costs 
under Rules of Court, 1875 (Costs), Ord. VI. 
r. 17, will not be allows ed their costs of appear- 
ance unless they appear for the sake of giving 
the court necessary information. SuUon, In re, 
21 Ch. D. 856 ; 46’' L. T. 740 ; 30 W. E. 657., 

. -- — Executors Respoudeuts,] — Executors 
who paid into court under the trustee relief 
act, a fund representing part only of a share, 
the title to which was disputed, and retained the 


remainder in their hands, were made respondents, 
to a petition for payment out of the fund in 
court, and accepted a tender of 3'),s*. for their 
costs, under Ord. LXV. r. 27, sub-r. 19 : — Field, 
that, they were entitled to their costs of appear- 
ance out of the remainder of the share. Vanlon 's- 
Trusts, In re, 33 W. R. 297. 

Costs of Affidavits of interested Parties.]-— 
Trustees who have paid trust funds into court 
under the trustee relief act, taking copies of 
affidavits by parties claiming to be beneiicial'ly 
interested in the fund, will not be allowed the- 
costs of the copies so taken by them. Lazarus,. 
In re, 3 K. & J. 655. 

Petition by Trustees for Distribution of FundS' 
in Court.]— Although a trustee may, under 
Ord. 1 V. of June 10, 1 848, present a petition under 
the Trustee Relief Act, 10 & 11 Viet. c. 96, as to- 
moneys paid in by himself, the court, in making 
an order on such petition, gave him respondent’s 
costs only, even where his petition was presented 
. at the request of one of the })arties beneficially 
interested in the fund. Iliitekhison s Trusts, lit 
re, 1 Dr. & Sm. 27 ; 29 L. J., Ch. 356 ; 6 Jur. 
(N.8.) 136 ; 1 L. T. 428 ; 8 W. E. 253. 

Where trustees, having paid money into court 
under 10 & 11 Viet. c. 96, afterwards apply by 
petition under Orel. IV. of June 10, 1848, for a dis- 
tribution of the fund, the court has jurisdiction 
to make an order upon the petition, and is. 
bound to exercise that jurisdiction. Ilousnian's 
Trusts In re, or Cazneau's Legacy, In re, 2' 
■K. & J. 249 ; 2 Jur. (N.S.) 157 ; 4 W. R. 275. 

But where such a petition was presented by 
trustees W'ithout consent of the parties claiming 
beneficial interests in the fund, and no cause was 
shown by the trustees for taking upon them- 
selves to be movers in the matter, the court, to- 
discourage such applications, allowed them only 
respondents’ costs. Ih. 

Whether Payable out of Income or Corpus — 
Petition by Tenant for Life for Payment of 
Dividends.]— The costs of all parties to a petition 
presented by a tenant for life and other persons, 
interested in the fund for the payment of the in- 
come of a fund, which has been paid into court 
under the trustee relief act, are payable out of 
the income, Evans's Trusts, In re, 41 L. J., Ch. 
512 ; L. R, T Ch. 609 ; 26 L. T. 815 ; 20 W. R. 695. 

The rule laid dowii in diarner's Trusts, In re, 
post, adopted as the established practice of the 
court, IK S. R., Mmiton's Trusts, In re, 39' 
L. J., Ch. 764. 

A fund was paid into court under the trustee 
relief act. The tenant foi' life petitioned for 
payment of the dividends. There being no- 
general estate applicable : — Held, that the costs 
of the petition ought to be paid out of the income, 
and not out of the corpus. Lorlmer, In re, 12' 
Eeav. 521 ; 19 L. J., Ch. 524 ; 14 Jur. 1126. 

, Costs of petitions by tenants for life for pay- 
ment of income arising from funds which have- 
been paid into court under the trustee relief 
act must come out ^ of the income, and not out 
of the corpus of the estate. Marner's IVusts, In 
36 L. J., Ch. 58 ; H. R. 3 Eq. 433 ; 15 W. R. 
99. S, P., Banyley's Trust, In re, 21 L. J., Ch. 
875 ; 16 Jur. 682 ; Fletcher, Ex parte, 17 L. J,, 
Oh. 169 ; 12 Jur. 619 ; lug rum's Trust, In re, 
18 Jur. -811 ; 2 W. E. 679 ; and Hamersley, In 
re, 23 Beav, 267. - i 

Where a fund has been paid into court under 
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w, SO L. J., Gh. 862 ; 7 Jur. (k.s.) 754 ; 4 L. T. kin (of which there were sixteen) of the testa- 
739 ; 9 W. R.. 830. IladlanH's Settlement y tor’s wife %vere entitled to a sum of monej 

In rSy 23 Beav. 266 ; 4 W. R. 690 ; and Tehltcha^ bequeathed to them as a class, or whether only 
Imjf's Wlll^ In re, 10 L. T. 860 ; 12 W. R. 1100. such of the class were entitled as were living at 
The costs of a trustee, who was served with the death of the testator. The trustees pai<'l 
■and appeared upon a petition by a tenant for the amount into court under the aloove acts, 
life for payment of dividends, were ordered to be The court, having decided that as to five shares 
paid out of income. Mnsonls TrusU, In re, such shares lapsed, and went to the residuary 
,SmH1iett, Ex jmrte, L. R. 12 Eq. Ill ; 24 L. T. legatees, directed the eleven shares to be paid in 
-869 ; 19 W. R^ 1025. full, and that the costs of all parties should be 

When a fund has been paid into court by a paid out of the five lapsed shares. Will, 

trustee under the trustee relief act, his costs, In re, 2 Sim. (x.s.) 106 ; 21 L. J'., Oh. 217 ; 15 
<;harges, and expenses properly incurred in, Jur. 1121. 

about, and preliminary to the payment into court, Where the executors of a v/ill pay money into 
are payable out of the capital of the fund ; his court in consequence of a diificulty created by 
costs of appearance on a petition for payment of the testator himself, the execinors inny retain 
dividends are payable out of income. iVkitton's their costs out of the i-Lsidue, but the costs ot 
In re, L. R. 8 Eq. 352. S. P., SmitJCs the parties entitled to the fund must come out 
Trusts, In r<?, L. R. 9 Eq. 374; 22 L. T. 220; of the fund itself. Felthims Trust, fn re, I 
18 W. R. 513. K. & J. 528, 533. 

Upon a petition by tenant for life of stock 

which had been paid into court under the Trust for Maintenattce--~Oorpus.]-»-Oods oe- 
trastee relief act for payment out of the casioned by the fund being paid into court 
•dividends, the trustee, who appears on the under the trpfcee relief act, in the case of a 
petition after notice from the petitioner’s trust for maiiitenance, inn,st come out of tiie 
•solicitor not to do so, upon the ground that the corpus. JRells 2yust, In re, 1 W. !L 13. And 
petition relates to the income only, will not be see Rohertson' s Trust, In re, 6 W, R. lOJ. 
allowed his costs of the appearance out of the 

'funds representing income. BatteWs Trusts, Successive Beneficial Interests*]-— Where a 
In re, 21 W. R. IBS. And see LeaMs Trusts, fund in which siie(.je.ssive bmie/icl'd, irU.<TestH 
supra. exist is transferred into court und‘./r the tnis- 

Costs of trustees who were served with and tee relief act, the costs hmured by lh,e lruste(f,s 
■appeared upon petition by a tenant for life for in proceeding under the sfat-me are psn^aljle out 
paymentof dividends are payable out of corpus, of the corpus, not out of: the in^omQ of: the 
Gorfhwds Trusts^ In re, 37 L. J., Oh. 408 ; L. R. fund. Staplei Settlement, In re, U Jur. 273, 

'6 Eq. 335. S, K, JCnigMs Trmts, In re, 37 

1m j., Ch. 409, : ■ ' . Bistittct legacies paid into Court, j—Wlierc 

When a fund had been paid into court on two distinct legacies have under the Urntmi 
account of the inability of a sole trustee to act, relief act been pai<l In two d.fsfeiEcfc iiccoiiiite, 
on an application relating solely to the payment the costs of paving but one of such legacies 
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App. lix.) and Ii!t:eret.t, Li re (12 Beav. 485). 
Ifodgson's Trusty In re, IS Jiir. 786 ; 2 W. R. 
539 .’ ■ 

legacy 'paid' in by Executor of Trustee ,wlio 
.was :iiesiduary Legatee.}— A husband and wife 
resident abroad give a general power of attorney 
to their solicitor to act for them in this coantry. 
The wife is entitled to a legacy, which has been 
retained for many years by the trustee, who is 
also residuary legatee. The trustee is dead, and 
his executor, considering that the solicitor under 
the power of attorney cannot give him an effec- 
tual discharge, pays the legacy into court under 
the Trustee Relief Act, and, notwithstanding he 
is requested not to do so, appears by counsel on 
the petition. On the question whether the costs 
of the payment into court and of the appear- 
ance of the executor are payable out of the 
legacy Held, that the executor is not entitled 
to the costs of payment in, but is entitled to the 
costs of appearing on the petition. Jones, In re, 
3 Drew. 679 ; 5 W. R. 336. 
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1, Vesting Oedees. 
a. • Under the Trustee Act, 1893. 

Infant Tenant in Tail in Possession.] — Form 
of order declaring the infant tenant in tail 
a trustee, a, ml directing a conveyance to the 
trustees of the will under the Trustee Act, 1893. 
Montagu, In re, Fa her v. Montag u. 65 L. J., 
Gh. 372; [1896] 1 Ch. 549; 74 L T. 346 ; 44 

Appointment of 'Existing Trustees in Place 
of' Themselves and a Trustee who cannot 
he found.] — There is jurisdiction under the 
Trustee Act, 1893, as also uiuler the Lunacy 
Act, 1890, to make an order vesting trust pro- 
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perty in existing trustees in the place of them- 
selves and a trustee entitled jointly with them 
who cannot be found, without appointing a new 
trustee in his place. Leesy8eUlem>e}it,In re,Qo 
L. J., Ch. 770; [1S96] 2 Ch. 508 ; 75 L. T. 178 ; 
44 W. R. 680, 

Payment off — Death of Surviving Mort- 
gagee — Disputed Will.]— Where the will of a 
surviving mortgagee is the subject of a disputed 
action in the probate division, the court may 
make a vesting order under s. 29 (e) of the Trus- 
tee Act, 1893. Coolt's Mortgage, In re, 64 L. J., 
Ch. 624 ; [1895] 1 Ch. 700 ; 18 E. 391 ; 72 L. T. 
388 ; 43 W. R. 461. 

Request to Trustee to transfer Stock — 
Petition for Vesting Order presented within 
Twenty-eight Days— Liability of Trustees for 
Costs.] — The court will refuse to make a vesting 
order under s. 35, siib-s. 1 (ii.) {iI) of the Trustee 
Act, 1893, which provides for the making of such 
an order, where a trustee refuses to transfer stock 
for twenty -eight days after a request in writing, 
upon a petition which has been presented before 
the expiration of such twenty-eight days. The 
respondent trustee maybe required to pay the 
costs of a petition praying for such an order. 
KnoFs Trusts, Tn re, 64 L. J., Gh. 402 ; [1895] 
1 Ch. 538 ; 13 R. 392 ; 72 L. T. 761 ; 43 W. R. 
442. Affirmed 64 L. J., Oh. 860' ; [1895] 2 Ch. 
483 ; 13 R. 395, n. ; 72 L. T. 761— 0. A. 

Death of Trustees of Railway Stock — 
No Personal Representative — New Trustees 
appointed under Power.] — ll-ustees, in whose 
name a sum of English railway stock stood, 
died, and there wms no personal representative 
of the survivor. New’’ trustees were appointed 
under a powder in the settlement : — Held, that in 
the absence of a personal re])re3entative, there 
was no jurisdiction under the Trustee Act, 1893, 
to make an order vesting in the trustees so 
appointed the right to call for a transfer of the 
^took. Fills' Settle ment, In re (24 Beav. 426), 
considered. Carre's Trust In re, [1895] 1 Ir. R. 
172. . 

Colony — Australia — Appointment of New 
Trustee by Master.]— Sect. 30 & 32 of 16 
Viet. (No. 19) authorise the supreme court to 
appoint a new trustee where it is expedient to 
do so, and “either by the same or any sub- 
sequent order” to vest the trust property in the 
trustee so appointed. It is competent for the 
court UTidei* these sections to refer the appoint- 
ment to the master, and at the same time to 
make an order vesting the trust property in the 
trustee whom the master shall appoint. It is not 
necessary that in case of appointment by the 
master the court should make a sulisequent 
order. Flomleg v. RioJiardson, 64 L. J., 11 C. 
18 ; [1894] A. G. (>32 ; 11 R. 324 ; 71 L. T. 377 
— P. 0. 

'b, ' Under ■ tke .Trustee' Acts, 1850 and 1852,'' 


Land in Ireland.]— Where a trustee of land 
in Ireland becomes a lunatic, the judges of iia; 
court of appeal in England can, on a petition 
intituled in the chancery division and in lunmsy, 
appoint a new trustee under their jm-isdicUon in 
lunacy, ami make a vesting order undnr Uieir 




i. In General. 
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jurisdictioD as additional judges of the chancery 
divisioTi. Souitk, In 55 L. T. 37 ; 31 W. B. 
193— G. A. 

The Trustee Act, 1350, does not give to the 
lord chancellor of Crreat Britain sitting in lunacy 
jurisdiction in Ireland. luvies^ In re, 3 Mac. k 
U-. 278. 

Where the sarviviiig trustee of property, con- 
sisting partly c,f real estare in Ireland, becomes 
lunatic, the\*ourt lias jni'isdiction to make an 
ord-tr, upon a petition ]ire-e!itjd both in lunacy 
and in the chancery division, appointing new 
trustees, and vosting^the real estate in Ireland in 
them. L((})/otti\ In re, 4 t'h. 1). 325 ; 30 L. T. 
231 : 25 \V. E. 1+9. 

Where laiulheid intrust is situated in Ireland, 
the cestui que trust being in England, and^ a 
surviving trustee in Ireland, the court has juris- 
diction under s. .54 of the trustee Act of 1850 
(13 & 14 Viet, c, GO) to appoint new trustees 
and make a vesting order, ll wltfti Udute, In re, 
0 W. R. 537. 

Refusal to Convey Land in Ireland.] — 

The court has jurisdiction, under s: 2 of the 
Trustee Extension Act, 1852. to vest land in the 
beneficiaries absolutely entitled thereto, where 
the trustee thereof wilfully refuses to convey', 
to them, although the land and the trustee are 
both in Ireland, 'and the trusts were created by 
an Irish settlement. Steele, In re. Gold v. 
Hrennan, 53 L. T. 71G. 

Land in Canada.]— A vesting order vesting 
Ihc legal estate in the owner of lands iii_^Canada 
may be made un<ler the 13 A 14 Viet. c. 60, s. 54. 
Groom- e m 1 1 L. T. 326. 

A, purchased an estate in Canada, and his 
conveyance was duly legisTered there. A mort- 
gage "thereon, made in 1337, had also been 
registered. The conveyance to A. was confirmed 
by the personal representative of the niortgagee, 
the mortgage having been satisfied in his life- 
time. It' subsequently turned out that the 
mortgage was a mortgage in fee, and tlie legal 
estate was outstamling in a grandchild of the 
mortgagee, an infant. On pi roof of these facts 
the court made an order vesting the estate in A. 
IlK 

Irish Railway Stock.] — One of the trustees 
.of an estate w'hich wars being administered by 
the court having become, of unsound mind, an 
order was ma<lc under the Trustee Act, 185U, 
s. r),appoiiifinga person to concur with the other 
trustee in transferring Into court certain Irish 
railway stock standing in the names of the trus- 
tees. It being discovered befote the order wns 
draw'll 11 ]) that owing to s. 56 of the act such 
an order could not be made as to Irish stock, an 
order was made appointing a person nenv trustee 
of the Irish stock in the place of the person of 
unsound mind, and directing him to concur with 
the othei' trustee in transferring the stock into 
voiirt. Ilothimn, In re, Ke/dh {Lord') v. Ilodfjsofi. 
nCh. I). 888. 

Intestacy— Escheat.]— Where the crown has 
become entit}e<l to the whole of the trust estate 
of a testator, and also to a part of the beneticiaT 
inU.'i'cst therein, tlie court cannot, upon an 
ap}>libation under the Trustee Acts for the 
.appoiiitment of new trustees of the will and a 
vlA^tiug order, imike a vesting order against the 
but an application must be made to the 


' court under .s. 5 of the Int estates' Plsiate.s Act, 
i 1884. Pmttt's TnisU, In - re, 55 L. T. 313; 34 
W. R. 757. 

Effect of Testing Order on Estate Tail.]— -A 
vesting order, under the Trust ec Act. will, 

if consented to by the protector of the settle- 
nient, bar all estates in remainder, and not pass 
a base fee only uiiilcr the .3 A 4 Will. 4. c. 74. 
Poivrll V. 3InltJieu\s, 1 Jur. 973. 

When, by order under the 'rrustee' Act. 185(1, 
the estate of a trustee tenant in tail who is of 
unsound mind is vested in any p(,*r.son the order 
should oidy direct the laud to be vestcii in such 
persoji for "all the estate w'hicii the trustee coiikl 
convey, if sane, nnd need not refer to the execu- 
tion of a disentailing deed, or to the Fines and 
Recoveries Act, Jltwn v. JIoroiL Jla-’^on, In re, 7 
Oh. D. 707 ; 26 W. R. 565— C. A. 

Sect. 3 of the Trustee Act, 18, “a), will then 
free the laud from the estate tail. Ib. 

Order Testing Legal Estate in Purchaser 
to Uses to bar Bower.] — Upon a petition pre- 
sented under the Trustee Act, 1850. s. 7, the 
court declined, without further consideration, to 
make an order to vest the legal estate in a pur- 
chaser to uses in bar of dower. Such an order 
was subsequently made by V.-Ch. Kindersley. 
Ilownrd'r Ildatc, In re. 5 Do G. A Sm. 435 ; 21 
L. J., Oh. 437. 

As to limitations in an order umlerthe Trustee 
Act, 1850, vesting die legal estate in n purchaser 
to uses in bar of dower. S ‘C Ln^k.In re, Grlere, 
Ex parte, 5 De (d. A Sm. 436. n. 

DTpoii petition pu'eseiited uuiler the Trustee 
Act, 1850. iiTi order made ve.-ting the legal estate 
in a purchaser to uses to bar dower. Darey v. 
miler. 1 Sni. A G. r A}ip.) xix. ; 1 Kep B. 236 ; 
22 L. J., Oil. 1054 ; 17 Jur: 90S ; 1 W. R. hJo. 

Death of Sole Trustee— Personal Repre- 
sentative.] — The sole trustee of land appilntcd 
by a Avill died in the lifetime nf Fne te-Jator. 
The testator's heiress-at-law died in: estate (after 
the Couvcwancing Act, 1 881. had co:ne 
operation), atid there wais n.) representative of 
her estate: — Held, that, on a petition iW the 
appointment of new truNree- nf Fhe w'dl. which 
was served on the testator's ocir. an order crmld 
be made vesting the property in the new trusfees 
for such estate as w'as vc-ted in the heirc"'.— 
at-law at the time of her deaah. llldb/m.I 
7>noN‘/,s', In re. 56 L. J., Ch. biss ; .‘p; Cii. j). 23] : 
56 L. T. 884 ; 36 W. R. 100. 

The last survivor of tlirec tru.-tces of real 
estate died, and no legal personal repros^nOativo 
I of his estate had been a|Vpointed. rpmi a, peti- 
I tion for the appointment of iilwv tru-tee-. ;in.l a 
vesting order of tlie trust properly, an order wa'i- 
made vOvSting the estare in the new trustctes Ibr 
ail the estate and interest which tlic df;'cea'.cd 
trustee had in him immediately b?fure In'- death. 
Maehsfrafd^’ Trnd^, In re. 52 L. T. 612 ; 33 
W. R. 559. • 

IJpcm the death of a sole survhiitg trustee in* 
testate the court made an order ha' the appf>iii,t- 
ment of new t rasters, and ordcrctl c.-rtain lands 
forming part of the estate to vest in fclio new 
trustees for tlie estate rmw^ vc'-tcd in I he Indr- 
at-Iaw of the deceased trustee.” After tlie 
order had been passed and cnticretl mimlnistra* 
tIon was taken out to the estate of the cieeejiS'eol 
trustee. lT|>ou motion, that, tlui oixler of the 
court might be Micred fey siifestRutiEig tfeo kgal 
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personal representative for the heir-at-law of the 
intestate trustee in accordance with s. 80 of the 
Conveyancing Act. 1881, the court made a new 
order that, notwithstaruling the previous order, 
the lands should vest in the new trustees ‘-'for all 
the estate therein now vested in the legal per- 
sonal representative of the deceased trustee,” 
imirnffd Ja re, 58 L. J., Cli. 1052 ; 26 

€li. D. -132 ; 82 \V. R. 853. 

Hew Trustees— Jurisdiction to Re-appoint.] — 
A }i.ew Trustee was appointed, under a power, in 
place of a trustee who had become incapable : — 
Held. tha,t there was no jurisdiction under the 
Trustee Acts to re-appoint the new' trustee and 
vest the trust estate in the continuing trustees 
■and the new trustee. BalglelsKs Settle rn-mt, In 
re, ])ost. coL 971, overruled. leivhtrsfs WiU^ 
In. re, 55 L. J., Gh. 842 ; 33 Ch. D. 416 ; 55 L. T. 
427 ; 35 \Y. R. 147 — C. A. See also Bath), In 
re, post, col. 975. 

Where there is no doubt that existing trustees 
-of an instrument have been duly constituted, 
tli3 court will not re-appoint them, with a view 
to making, under the Trustee Act, 1850, s. 34, a 
vesting order wdiicb will not sever the joint, 
tenaiic}'. Peannn, In re (5 Ch. D. 982), not 
f idle wed. Vicat, In re, 55 L. J., Ch. 818, n. ; 83 
Ch. D. 103 ; 54 L. T. 891 ; 34 W. R. 645— C. A. 

A., D. and C. were named trustees in a wall. 
A. died, B. became of unsound mind, and C. ap- 1 
pointed E. and F. trustees in the place of A. j 
and B. Fart of the trust estate consisted of a i 
mortgage of freeholds. The appointment of 
E. and F. being unquestionably valid, the court ' 
ref j-?ed to re-appoint them and make an order ^ 
vesl'hig the mortgage e.state iii C., E. and F., but ' 
ma.'le an order appointing C. in the place of .B. 
to convey the mortgaged property for the estate 
of himself and B. to himself, E., and F. upon the 
trusts of the wall. Ih. 

One of tsvo trustees was convicted of felony 
anil sentenced to penal servitude, and upon an 
application to the palatine court a new trustee 
was appointed, joinily wTth the remaining 
trustee. The trust property consisted of land 
partly within and partly without the jurisdiction 
of the palatine court. On the appointment of 
the new' trustee, the palatine court made an 
'Orde;*, vesting such part of the land as lay within 
that court's jurisdiction in the new trustee and 
the remaining trustee. A petition was then 
presented to this court, asking for an order 
vestijig the remaining land in the new trustee 
■and tiie- remaining trustee. The evidence show'ed 
that; the convict trustee could not be found : 
— Held, that inasmuch as there w'as no appoint- 
ment of new trustees to be made on the present 
petition, no vesting order could be made under 
;s. 8 of the Trustee Extension Act, 1852, having 
regard to the decision of Dewhlrd'e WUl, In re, 
siij)ra. But held, that as there was sufficient 
■evidence that the convict trustee could not be 
found, the court had jurisdiction, under s. 10 of 
the Trustee Act, 1850, to make a vesting order,, 
and w'ould accordingly make such an order. 
Iluhneh 'IruHs, In re, 57 L, T. 13. 

~ Oontmning Trust— Decrease in Humber 
■of Trustees,] — It is th.e settled practice of 
the court under the Trustee Acts, when there 
is a continuing trust, not simply, to remove 
or discharge a trustee, without appointing a 
new trustee in his place, by appointing the 
remaining trustees to be sole trustees in place of 


themselves and him. And though the court 
will deviate from this rule and make such an 
appointment if the trustees have no d ity to 
perform but to distribute a fund which .is imme- 
diately divisible, ik will adhere to the ordinary 
rule if there is a continuing trust as regar{.Is 
even a relatively small part of the trust fund. 
Lrinih's Trusts, In re, 54 L. J., Cli. 107; 28 
Ch. D. 77 ; 33 \T. R. 163. 

Although, where one of the trustees of a trust 
fand becomes lunatic, the court will not in 
general vest the right to deal w'ith the trust 
funds in the trustees of sound mind, but will 
require a new trustee to by appointed in the 
place of the lunatic, an order vesting the right 
to the fund in the trustees of sound mind will be 
made ■where the fund is immediately divisible. 
Marty n, In re, Tontf s Will, In re, 54 L. J.. Ch. 
1016 26 Ch. D. 745 ; 50 h. T. 552 ; 32 W. K. 
734— C. A. 

Where one of three trustees was an absconding 
bankrupt, the court refused, notwithstanding 
evidence of great difficulty in getting a third 
person to act as trustee, to appoint the solvent 
trustees in place of themselves and’ the bank- 
rupt, and to make an order vesting the trust 
estate in the solvent trustees alone, on the 
ground that the court will not reduce the 
Humber of trustees of a contiiiuing trust; and 
also that there is no povver to appoint existing 
trustees to be. new' trustees. GardlneSs Trusts, 
In re, 6o L. J., Gh. 714 ; 33 Ch. D. 590 ; 55 L.T. 
261 ; 35 W. R. 28. 

Special Circumstanoes.] — One of the four 

trustees of a settlement having been adjudicated 
a bankrupt and having absconded, an action was 
brought by one of the cestuis que trust against 
the other three trustees claiming to have the 
trusts carried into execution, and to have it 
declared that the defendants w'ere bound to 
make good any loss which might accrue on 
three mortgages on which part of the trust 
funds had been invested, and which the 
plaintiff alleged to be insufficient securities. He 
also alleged that the fourth estate had acted 
fraudulently. The legal estate in the mortgaged 
properties w'as vested in all the four trustees, 
and the stocks, in which the remaijider of the 
trust funds had been invested, stood in the 
names of the four trustees. Before issue was 
joined in the action the defendants, in pursuance 
of an order of the court, gave notice to call in 
two of the mortgages, and one of the notices 
had expired. Owing to the pendeney of the 
action no one could be found willing to aceept 
the trusts in place of the bankrupt : — Held, 
that under these circumstances, the court could 
properly appoint the defendants trustees in the 
place of themselves and the bankrupt. An order 
\yas accordingly made appointing the defendants, 
and vesting in them the mortgaged properties, 
and the right to sue for and receive the mort- 
gage debts, and to call for a transfer of, and to 
transfer, the stocks into their own names, 
and to receive the dividends tliereon, the 
defendants to pay into eoiirt: the mortgage 
money wdien received. Dairies v. Iledgson, 82 

By a settlement made in 1859 four iriistees 
were appointed, one of whom disclaisued. I’lie 
existing three trustees desired to retire, and 
in the events that had happened the power to 
appoint new trustees contained in the settlement 
was not exerciseable. A petition was accordingly 
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presented for the appointment of three new trus- 
tees in place of the three who had acted and now 
wished to retire. Grreat difficulty "was found in 
obtaining the consent of other persons to act as 
trustees, and this was alleged as a ground for the 
application that three new trustees should be 
appointed in the room of the original four : — 
Held, that on an appointment of new trustees 
by the court, assuming it was necessary to prove 
special circumstances to enable the court to 
appoint three new trustees when^ there had 
originally been four trustees, the disclaimer by 
one and the difficulty of obtaining new trustees 
constituted special circumstances. Whether 
special circumstances were actually necessary 
to be shown, qiuere. Folder's Trusts^ In w, 55 
L.T.546. 

Absconding Trustee — Eefusal to join in 
Appointment.]— The persons having power to 
appoint new trustees of a marriage settlement, 
viz., the husband and wife, appointed a new 
trustee in the place of one who had absconded 
abroad, and jointly with the continuing trustee. 
The trustee who had absconded declined to join 
in the appointment, and to execute the necessary 
transfers. The property subject to the trusts of 
the settlement consisted of policies of insurance 
and mortgages. It became therefore imprac- 
ticable, having regard to sub-s. 3 of s. 34 of the 
Conveyancing Act, 1881, to vest such property in 
the trustees without the assistance of the court. 
A petition for a vesting order was accordingly 
presented, under the Trustee Acts, 1850 and 
1852, by the husband and wdfe and the continu- 
ing trustee : — Held, that the order asked for 
might be made ; but that the petition must be 
amended by adding the name of the proposed 
new trustee as a co-petitioner. KeeXey's Trusts, 
m 53 L. T. 487. 

Absconding Liquidator — Appointment of 
Kew Liquidator.]— After an order had been 
made for the compulsory winding-up of a com- 
pany A. B. was appointed official liquidator, 
A. B. afterwards absconded, and he was removed 
from the post of official liquidator, and in his 
place C. I), was appointed official liquidator. It 
was found that a sum of consols, part of the 
assets of the company, was standing in A. B.’s 
name as official liquidator. An application, under 
the Trustee Act, 1850, ss. 22 and 43, was there- 
fore made by motion ex parte for an order to 
vest such sum of consols in C. D. as official liqui- 
dator. A. B. had become bankrupt and could 
not be found Held, that the court had juris- 
diction to make the order asked for upon motion ; 
but that, except in simple cases like the present, 
the application should be made by petition 
Held, also, that the order asked for should be 
made, but not drawn up, within a week, and 
that the trustee in bankruptcy of the absconding 
liquidator sliould forthwith be served with notice 
of the order. OzpUal Fire Insurance Assoemtion, 
In re, 55 L, T. 633. Bee also IluXine's Trusts, 
In re, supra, col. 965. 

ii. Co^yMldSn 

Consent of Lord of Manor.]— It is not necessary 
for the loi/d of a juaiior to appear, in court to 
consent to a vesting order under the Trustee Act. 
Ayks v, Cox, 17 Beav, 584. 

After a decree for the sale of an intestate’s 
copyhold estate in lots, hut before the sale, the 
infant heir of the intestate was adxnitted : — 


Held, that a petition for a vesting order was 
properly presented by the purchaser, whose- 
money was in court, and that the costs of the- 
order were to be borne by the veiulors, amUo her 
paid out of the purchase-money of the particular 
lot, and not out of the fund in court generally. 

^^Where the parly entitled to ihe legal e«ta1e 
in copy-holds has been admitted, and the lega.-: 
estate descends on his death to his ciisronuiiy 
heirs, tvho disclaim, the consent of the lord wifi:, 
he necessary to a vesting order. Ilownnh jvn re... 
3Eq. E. 846; 3 W. E. 605. 

The court will, on a petition to appoint a new 
trustee under the Trustee Act, direct copyliuhis. 
to vest in the trustees appointed by ^ the court, 
without requiring the parties to get the consent 
of the lord. Filter oft, In re, 1 Jur. (N.s.) 418. 
And see Boyce, In re, 4 De G. J. & .8., 210 ; A 
H. K. 396 ; 33 L. J., Oh. 390 ; 10 Jar. 138 i 
9 L. T. 670 ; 12 W. E. 359. 

Where copyholds of inheritance had been soiol 
by order of the court in a suit by an equitable- 
mortgagee against the infant custeunary heiiv 
who had not been admitted, and the personal 
representative of the deceased mortgagor, tlie 
consent of the lord of the numor^ eviclencod 
either by his appearing and consenting, or by a 
verified certificate of his consent, was held to be- 
a necessary preliminary to the dnrwing up of a 
vesting order under the 13 & 14 Viet. c. 60. made- 
upon the petition of the purchaser, the infant 
heir, and the personal rex)resentative_ of the- 
mortgagor. Coo 2 )er y, Jones, L, J., Oh, 240;. 
2 Jur. (2T.B.) 59. 

Where a person to whom a trust ^ estate in. 
copyholds is devised disclaims, a vesting rrilcr 
vesting in a new trustee the estate ami iniore‘-;i 
in the copyholds, which would have vt->tod ye:. 
the disclaiming trustee if he had aecepn.'<i the 
devise, is regular. Paterotm v. I^dterA‘i o. 

L. J., Ch. 518 ; L. E. 2 Eq. 31 ; 14 h. T. 32i) : M, 
W. E. 601. And see S. C., nom. Brhhor v, 
Booth, 35 Beav. 506 ; 39 L. J., C. T. 47 : ,L, E. 5 
C. P. 80 : 21 L. T. 427 : 18 W. E. 138. 

The consent of the lord is not necessary to a 
vesting order of copyholds, biu his righyto Itas- 
line is not prejudiced by such an order il made 
wuthout his consent. Ih. 

If the order is to be made witlinul the- con-ent 
of the lord; he ought nut Ic- be vnth the 

|)etitiun, Th, 

A copyhold was vested in a inariied wom:u5* 
It was sold under a decree, wldidp ordereti jill 
proper jrarties to join. slated irt writ mg 

that she never wandd .surreiutn- : — IMd, riiui the 
case came within the Trustee Act, and n 
order was mailo. Boiriey v. Ado ms, M iieav. 
130 ; 20 L. J., Ch. 436 ; .15 Jur. 1002. 

Whether, where a purehiiscr lni> paid lils- 
purchasc-money into courr. the pent 5 --n under 
the Trustee Act should be ftresented by jbe 
plaintiff or the purchaser, <|U5erc. But iield. limt 
the objection might be removed by making thcTn : 
co-petitioners. IF 

The tender of a notice rcHpuring a trudi.H/ to 
surrender a copyhold is not .siilllcieitt, within 
s. 17 of the Trustee Act, 1850, but the tender of 
a tleed ap|,.)oiiiting an atto, rutty to surreiiilc'.r may 
possibly be sufficient. Jb. 

Wlicrc an estaiiv,-is,,,,solilJii .lots „umiur,„a,tli*oree,, 
one. |:»etitk)n under the T,riistee Act, as_ to the 
several lots, Is notmiiultlfarlotts, Ib. ' ,■ 

Form of order . appoii’iitiig a new truBtec- 
of a copylioltl estate, ai;icl iqipointuig a person. 
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?i;o complete the assni'ance of the estate to 
■such new trustee. Jlajs Will^ hi re, 9 Hare, 
521 , 

' €oveaaat to Surreader Copyholds. ] — Covenant 
'hj A. to surrender copyholds to the use of B., 
laiid in the meantime, and until such sarrender 
should he made, that A. ■would stand seised of 
tshe copyholds “ upon trust for, and to surrender 
the same unto B.’ ’ A. went out of the j urisdic- 
t;ion without making any surrender. Order 
made, under the Trustee Act, 1850, for the 
appointment of a person to surrender the copy- 
holds to B. Col ling wood's Tr usts, In re, 6 
W. E. 536. 

A vendor covenanted in the usual way to 
.‘Surrender copyholds to the purchaser, and the 
purcliase-money W’as paid. The vendor died 
before surrender. His customary heir was of 
unsound mind. The covenant contained no 
•declaration that the vendor and his heirs would 
until surrender hold the premises in trust for the 
(purchaser : — Held, that a person might be 
.•appointed under the Trustee Act, 1850, to convey 
rto the purchaser, wdthont a suit being instituted 
to have the heir declared a trustee. Cuming, 
In re, L. E. 5 Ch. 72; 21 L. T. 739; 18 
W. E. 157. 

By their marriage settlement, husband and 
wife covenanted with the trustee to surrender 
-copyholds of the wife to the uses of the settle- 
ment. The marriage was solemnised, but the 
wife died without ever having surrendered the 
copyholds, and upon her death they became 
vested in the youngest child of the marriage as 
her customary heir. Upon a petition presented 
by the trustee of the settlement, the eldest child, 
who was of age, and the other children of the 
.marriage, infants, by their father and next 
friend,^ it was ordered by the court that the 
copyholds, without any surrender or admittance, 
should vest in the trustee of the settlement upon 
the trusts of the settlement for all the estate of the 
customary heir. Bradley's Settled Estate, In re, 
51L, T. 43; 34 W. K. Bis. 

Copyhold lands were devised to an infant for 
life, with remainder to his first and other sons in 
tail. By a decree made in a cause these copy- 
holds were directed to be sold for the payment of 
the testator’s debts, and an order was made 
under the Act 1 Will. 4, c. 47, directing the 
guardian of the infant to surrender the lands to 
ihe purchaser. The purchaser objected to the 
.surrender of the copyholds in question without a 
petition presented under the Trustee Act, 1850, on 
ihe ground that there were contingent rights and 
interests subsequent to the infant’s life estate, 
which the surrender as proposed would not de- 
feat : — Held, that the purchaser was entitled to 
.an order under s. 29 of the Trustee Act, 1850, 
discharging the contingent rights of the unborn 
issue of the tenant for life, but that such an 
•order might be made in the suit without a peti- 
tion entitled in the Trustee Act. IVood v. Beetle- 
Jitone, 1 K. & J, 213 ; 3 Eq. E. 238. 

A mortgagor of copyholds having refused for 
twenty-eight days to make a surrender in ac- 
cordance with his covenant, an order was made 
vesting the legal estate in the mortgagee, subject 
to the proviso for redemption. Crowe's 3Iort- 
.^age, In re, 41 L. J., Ch. 32 ; L. E. 13 Eq, 26. 

Copyhold premises were surrendered in 1 829, 
hj a debtor to the use of his creditor, liis heirs 
and as.signs, upon trust that he, liis heirs, execu- 
tors, administrators, or assigns, should sell the 


same, and, out of the proceeds, should pay to 
himself, his executors or administrators, 2007, 
then due, and interest. The credi tor died in 
1831. In 1851 his personal representative con- 
tracted to sell the copyhold premises for 1007. 
The customary heir of the creditor was an in- 
fant. On the petition of the personal represen- 
tative of the creditor, it appeared that the debtor 
had died intestate, that there was no personal 
representative, and that proof of the title of the 
customary heir w^ould be very expensive. The 
court made an order vesting the legal estate in 
the copyhold premises in the purchaser, without 
any service either on the customary heir or on 
the personal representative of the debtor. Wise, 
In re, o De G. & Sm. UB. 

‘‘Seised Jointly’’— Coparceners.]-— The words 
“seised jointly” in s. 10 of the Trustee Act, 
1850, are not limited strictly to a legal joint 
tenancy, but are used in the widest sense, and 
they include the case of land vested in copar- 
ceners, one of whom is out of the jurisdiction 
of the court. Tempter's Trusts, In re, post, 
col. 975, and JI'Murrag v. Spicer, post, col. 
981, considered. Greenwoods Trusts, In re, 54 
L. J,, Ch. 623 ; 27 Ch. D. 359 ; 51 L. T. 283 ; 33 
W. E. 342. 

“Wilful” Eefusal to Convey.] — Sect. 2 of 
the Trustee Extension Act, 1852, only applies to 
cases where the title to the lands of the person 
requiring a conveyance thereof is free from 
doubt. Where there is a bon5, fide doubt as to 
such title, the refusal of a trustee to convey the 
lands is not “ wdlful ” within that section, and 
there is therefore no jurisdiction under it in such 
a case to grant a vesting order. Mills' Trusts, 
In re, 40 Ch. D. 14 ; 60 L. T. 442 ; 37 W. E. 
81— C. A. 

iii. Leaseholds, 

lessee Covenanting to Stand Possessed of 
Eeversion of Term for Mortgagee.] — A lessee 
who mortgages his term with the reservation of 
a day, and covenants to stand possessed of the 
reversion for the mortgagee and his assigns, is 
not a trustee within the 13 & 14 Viet. c. 60, 
Boherts's Estate, In re, I W. E. 237. 

lunatic Trustee.] — A trustee of property held 
in trust for A. B. absolutely, having become 
lunatic, A. B. presented a petition asking that 
the property might be vested in himself : — Held, 
that such an order ought not to be made, but 
that a new trustee ought to be appointed, and 
the property vested in him. Holland, In re, 
Howarth's Trusts, In re, 50 L. J., Ch. 271 ; 16 
Ch. B. 672 ; 44 L. T. 561 ; 29 W. R. 449. 

Order vesting leaseholds in continuing and 
new trustees as joint tenants. Fisher's Will, In 
re, 1 W. E, 505. 

Death of Trustee Intestate— Appointment by 
Court of Mew irustee.]— The surviving trustee 
of leaseholds died intestate, and no administra- 
tion had been taken out. The court appointed a 
new trustee, and made a vesting order in the 
absence of the owner of the fee. Matthew's 
Settlement, In re, 2 W. E. 85. 

Semble, the court has no jurisdiction to make 
a vesting order, as to leaseholds, where the 
surviving trustee, who had died intestate, ha<.i 
not proved the will, or acted in the trusts, ami 
no administration had been taken out to his 
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ostatr. Bohhmm's Will, Inre, 2 N.E. 504 ; 9 Jur. - survived his co-trustees A. and B., but afterv 
(N.s.) 885 : 9 L, T. 12 ; 11 W, E. 1035. died intestate as to the trust jnr.perty, iJ. .1 

' brother, i)., who died intestate, leaving 

Ee-appointment of Trustees previously heiresses. A petition was prescntei fi»r 

Appointed.] — When a sole trustee of leaseholds appointment of new trustees of the lease r 
had died intestate, and had no legal personal vesting order. A question then funse as n 
representative, and new trustees had been duly persons in whom the lease would be iv 
appointed under the settlement, the court re- vested and the proper wording ol; the v<.: 
appointed the same two persons trustees, and order. It was sought to amend the petit ir 
made an order vesting the leaseholds in them, varying the proposed vcsiiug order so as to 
J)alqlchh>.^ SctflemenU In 4 Ch. D. 143; 35 the manor in the new trustees -lor tlie ■ 
L.T. 829; 25 W.E. 122--C.A. Eeversmg45 L. J., estate as C. would have ha<l it he had 
Ch. 68. DciclmrsfH TrvsU, alive,” and reference was made to the for 

col. 965. Seton (vol. 1, p, 539) Held, tliat no 

New trustees had been appointed, under a ought to be adojjted in which the heir wa; 
power, of trust property, comprising freehold, named, except in cases where it was in 
copyhold, and leasehold estates, but the pro- inconvenient or impossible to identify tlm ] 
perty remained vested in the representatives of a and that the court, on a broad view, ougi 
formet trustee, who had died abroad. A peti- regard the fact that the estate might have 
tion whs presented for a vesting order under s. dealt with, since the tleath of the last survi 
15 of the 13 k 14 Viet. c. 60 ; but the court trustee, in such a way that the panics not b 
made an ‘order under s. 32, re-appointing the the court might be prejudiced by a vesting c 
trustee who had been already appointed under in the form proposed. But held, that under 
the power, and ordered that the trust estates circumstances of the case and the court I 
should vest in such trustees under s. 34. MinideVn satisfied that no parties could be prejud 
TtmU, In TO, 6 Jur. (N.s.) 880; 2 L. T. 653 ; 8 the vesting order might be made in the 
W. E. 6’83. ' ’ proposed. Samm (^BUho})), In re,7n^ It.l, 

Upon an appointment of A. as a trustee 
under a settlement jointly with B., certain lease- Bortqnge.^. 

bolds were assigned to a provisional trustee, 

hpon trust to re-assign the same to A. and B. Mortgagor out of Jurisdiction.] — Aft 
No re-assignment was executed. The provi- decree for foreclosure, the abscomling i 
sional trustee died intestate, and no legal repre- gagor was dcciaretl a ^trustee ami an order 
sentative could be found. Under s. 32 of the made, under 13 A' 14 Viet. c. 6U, ss. 9, 43, 
Trustee Act, 1850, A; was re-appointed a trustee ing the mortgaged premises in the plai' 
of the settlement ; and, under s. 34, the lease- on non-payment of the principal, interest, 
holds were vested in A. and B. iointly. IIo7*ns‘s costs. Lerli-mvi'e y. Clnnip, 31 Beav. .448 


Agreement to grant Building Leases — Cove- 
nant for Quiet- Enjoyment.] — The defendant 
agreed to grant to the plaintiff leases of hou.ses 
built by the plaintiff on the defendant’s land. 
Before leases were granted the defendant be- 
came of unsound mind; though he had not been 
«o found by inquisition, nor had any committee 
‘of his -estate been appointed. In an action for 
specific 'performance, the defendant offered to 
submit to a decree, audio have himself declared a 
trustee ' for the plaintiff under the Trustee Act, 
1850, and to have a person appointed to execute 
f he leases on his behalf, or to have the houses 
Vested in the plaintiff on the terms of the agree- 
ment ; — Held that the (proposed order would 
vest a legal term in the plaintiff pursuant to the 
contract, but would not give him the benefit of 
the ' express covenant for quiet enjoyment. 
‘Omper v. Marfmr, 57 L. J,, Ch., 460 ; 57 L^'T. 
714. ^ . ' ■ 

■ Lejsisehelds'for Lives'— ‘Form of Vesting Order*] 
— W:''ltSd a lease for three- lives of a certain' 
manor granted tb'A„B.'and C-, subject to 
the 'trusts declared by the ’-will '"of 'a testator. C. 


' Death of Mortgagor Intestate Inl&at 
Heir — Equitable Mortgage.] An equitable^ 
mortgiige was creates 1 in 1886 by a depohit oS” 
title deeds accompaiiiwl by a memor^iiclunb, 
.whereby it was agremi that the mortgagor woiik'l# 
whm ‘required, execute a 1epl 11101 tgmge tO'lho 
mortgagccB. The mortgsigor tiled late- late «Ki 
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his hcir-at-law .was an infant : — Held, that a 
vesting’ oi'der might be made iindei’ the Trustee 
Act, 1850, s. 7, vesting the legal estate in the 
mortgaged ])rcmises i*n the mortgagees subject 
to the heir-at-iaw's right to redeem. Jitnes and 
Co's Mt)}'t(jngn, In re, 51) 1^, T. 859. 

Infant Devisee 'of ICortgagor.] — On a 
claim for foreclosure against the devisees of 
the mortgagor, one ot whom was an infant, 
the infant did not appear, and the plaintiff 
obtained an order appointing the solicitor 
to the Fee Fund his guardian : — Held, on 
the hearing, that -the plaintiff had a right 
to have the common decree of foreclosure, 
with a day for tlie infant to show cause, there 
being nothing in the Trustee Act to alter the 
rights of the infant, Sewbory v. ^Jasten, 15 
Jur. 16G. . 

In this case, and under tiic circumstances, 
the costs of the solicitor to the Fee Fund were 
ordered to be taxed and paid by the plaintiff, 
and added to the debt, as the solicitor only 
appeared for the convenience of the plaintiff. 
Ih- ' ■ 

Testing order iintler s. 7 of the Trustee Act 
1850, as to the equity' of redemption in an in- 
fant, against wliom, in a foreclosure suit, a 
decree for sale had been made, refused on the 
ground that a mortgagee had tho legal estate, 
and that a.ll eejuities were bound by the order 
for sale. Wdllams' JUdata, In re. 5 be 0-. & Sm. 
515 ; 21 L. J;, Ch. 487.- . 

In a foreclosure action, where tlie estate of the 
mortgagor was devised in trust f<)r sale, and 
had become vested' .in an, infant, who was one 
of the persons beneficially -interested : — Held, 
that the decree should contain a direction that,/ 
in case the mortgagees were not redeemed with- 
in six months, the infant should be a trustee 
for them within the meaning of the Trustee 
Act, and the executrix of the mortgagor be 
ordered to convey the estate to the mortgagees 
on his behalf. Foste'e v. Pa)%e}\ 8 Oh. ,D. 147. 

Mortgagee — Heir Unknown,] — Under .s. 19 
of the Trustee Belief Act 1850, the court has 
jurisdiction, upon the petition of the personal 
repres;;ntative of a mortgagee in fee, who has 
<lied intestate as to the mortgaged premises, and 
whose heir cannot be found or is unknown, to 
vest the mortgaged estate in sucli represen- 
tative, subject to the equity of re Icmption, the 
mortgage debt remaining unpaid, Bodels 
IJstate^ In n-?, 1 De G. il. A G. 57 ; 9 Hare, 
820 ; 21 L, J., Oh. 310 ; 16 Jur. 279. But see 
MeyriclCs Estate. In 9 Hare, 116: 20Ij. X, 
Ch. 336 ,* 15 Ju,7\ 505. 

Where a mortgagee, with power of sale, and 
a trust to pay the residue to the mortgagor, 
took possession - and so remained until his death, 
giving his estate generally to trustees,, but left 
no heir-at-law, the coint would not make a 
vesting order under ss. 9 or 10 of the 13 & 14' 
Viet. c. 60, but under s. 15. Keeler's Mortgage 
Trust, in re, i N. B. 44 ; 32 L. J,, Ch. 101 9 
Jur. (Isi.s.) 95 ; 1 1 W . B. 62. 

. In consideration of money lent, real estatewas , 
conveyed to the lender,’ his heirs and assigns; 
izpon trust, in case the principal money and in- 
terest should be re-paid by a given day, for the 
borrower, his hei.T’S or assigns ; but in " case de- 
fault should be made, then upon trust for sale, 
a.nd the trusts of . the purchase-mom'y were de-- 
dared to be for payment of the princi[)al money, | 
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interest, and costs, and subject Thereto fm’ the 
bonower, “ his executors, administrators, or 
assigns.” Default having been nradc : — .Heldj 
that the trust of the surplus, being .for the bor- 
rower, “ his executors, administrators, or assigns/’ 
and not for him, “ his heir'=i, or assigns.” the deed 
operated to convert the property as bjtwccn hii? 
real and personal representatives. It w<is there- 
fore more than merely a security for money ; 
more, that is, than a “ mortgage,” as defined by 
s. 2 of 13 & 14 Viet. c. ()0 ; it was a deed of 
“trust” within the meaning of .s. 1.5 ; and the 
lender having dictl intestate, and it being im- 
possible to find the heir, the court ]i;id [tower to 
make a vesting order under that section, i'lidcr- 
1000(1, In re, 3 Iv. A J. 745 ; 5 W. B. 866. 

M.,a mortgagee in fee, after directing payment 
of debts, Ac., devised all her real and personal 
estate to B. upon certain trusts. M. was illegiti- 
mate, and had died without issue. The- court 
made an order vesting the legal estate in the 
mortgaged premises in a parchasci*. the m(,iney 
having been paid off. MincMKs Estate, In re, 
2 VV. K. 179. 

Heir out of Jurisdiction.] — Yestiigg order ■■ 

made in the executors of a deceased mortgagee 
in fee, whose heir-at-law was residing out of the 
juri.sdio.tion. Leci s Trust, In re, 0 W. B. 4^2. 

When the personal representative of a. mort- 
gagee assigns the mortgage, the heir of the 
mortgagee being out of the jurisdiction, the 
assignee may, under s. 19 of 14 A 15 Viet. c. 66, 
obtain an order vesting the legal e.''tate. The 
relief given by that section is not con lined , 
to the case of re-conveyance to the moitgagor. 
Quhdan, In re, D ir. Ch. R. 306. ' • 

The court may, under s. 9 of the Trustee Act/ 
make an order vesting in the execiuor.s of a de- : 
ceased mortgagee in fee, who has died in testate 
as to trust estate, the legal estate outstanding in, 
the heir-at-law out of the jurisdiction of the 
court, though the mortgagee had before iier death 
been in tlie receipt of the rents and profits of the 
mortgaged property, tiliittefs Mortgage Trusts , , 
4 W. B. 791.7 

. Infant Heir.] A mortgagee in fee ■ 

of lands of gavelkind tenure gave and devised, 
all the residue of his estate, personal and real 
property, moneys, and .securities, and all other- 
effects, which should remain after paying his just 
debts, funeral and te^taraen-tary expenses, to his. 
wife, for her own use and benefit : — Held, 
that in conseoiueiice of the devise by the will, no 
estate in the mortgage premises remained vested 
in the infant ^co-heirs in gavelkind of the inorfi- 
gagee ; and an order -was therefore refused, upoii 
a petition presented under the Trustee Act, 1856p 
praying an order vesting the infants’ estate iir 
the petitioner. . EieUVs MortqiUfe, In re, 9 Harev 
414 ; 21 L. J., Ch. 175 ; 15 Jur.' 1004. -i 

■Where the legal estate was outstanding in ■ the 
infant heir of Ja , deceased mortgagee, and the 
equity of redemption had been devised by the 
mortgagor to his- three daughters charged with a 
pecuniary legacy, it. was ordered, upon petition 
under; the Trustee Aetj,I850, that the legal estate 
should .bC’ vested in the daughters subject to thei 
legacy,.- ElertEwpe, In re, 2 Eq, B. 1146; 18’ 
jur. 669. ■ i ; 

One of the executors of a ' deceasetl mortgagee 
was a married woman, and the legal estate, as to 
which there was an intestacy, had <lesc:.‘nded to 
the infant hair-at-.law of the mortgagee. To sav(^ . 
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the necessity of an acknowledgment under the 
Fines and Kccoveries Act by the executrix upon 
a reconveyance to the mortgagor, order made 
upon petition under the Tx'usfee Act 1850, vest- 
ing the legal estate in the executors, their heirs 
and assigns, to such uses, ikc,, as they should ap- 
point ; and in default of and until appointment, 
to the use of the executors in fee, subject to the 
equity of redemption therein. Powell^ Iti re^ 4 

K. & J. 388 ; 0 W, R. 136. 

Joint Mortgages — Two Coparceners One out of 
Jurisdiction.] — A legal estate vested in a 
mortgagee having descended on two coparceners, 
one of whom was out of the jurisdiction, an order 
was made vesting it in the other alone. llmplePs 
Trusts^ 1% re, 4 K. R. 494. But see Greenwood's 
Trusts, 1% re, supra, col. 970. 

One Joint Mortgagee out of Jurisdiction.] 

— The court has no jurisdiction under the Trustee 
Act, 1850, to appoint a person to convey lands in 
mortgage for the estate therein of a joint mort- 
gagee out of the jurisdiction of the court. Os- 
. darn's 3Iortgage Thrusts, In re, 40 L. J., Oh. 706 ; 

L. R. 12 Eq. 392 ; 25 L. T. 151. 

One of three joint mortgagees, who were trus- 
tees, went abroad, and in his absence the mort- 
gage was paid off, and by a deed, to which he, 
with the other trustees, was named a party, but 
which he never executed, the debt and security, 
except the legal estate outstanding in him, were 
vested in the transferee of the mortgage. After- 
wards a new trustee w’as by deed appointed a 
trustee in his place : — Held, that the neglect or 
refusal of the old trustee to convey the outstand- 
ing legal estate brought the case within the 
Trustee Acts, and that the court had jurisdiction 
under those acts to vest in the transferee the out- 
;standing legal estate. Osborn 's Mortgage Trusts, 
In re, supra, distinguished. Walker's Mortgage 
Trusts, In re, 3 Ch, JD. 209. 

Transfer of Mortgage Debt Ordered — Doubt as 
to Power of Trustees of Debt to Convey.] — The 

court has jurisdiction to make a vesting order of 
the legal estate in mortgaged lands, where a 
transfer of the mortgage debt had been ordered 
by the court, and it is doubtful whether the trus- 
tees of the debt have power to convey the legal 
i^tate, IIuglies,Jn re,2^, 

Trustee out of Jurisdiction-— Mortgage Debt 
and Stock.]— The property comprised in a settle- 
ment consisted of money lent- upon a mortgage 
of freeholds vested in the two surviving trustees, 
and of a sum of consols standing in their names. 
One of these two surviving trustees was a lunatic, 
and the other was resident out of the jurisdiction ; 
and under a power in tlie settlement two persems 
were appointed new trustees in their places. 
Upon a petition by these two new trustees and 
by all the beneficiaries praying for an order re- 
appointing the new trustees as trustees of the 
settlement, and vesting in them the trust pro- 
perty : — The court declined to reappoint the new 
trustees, but under s. 3 of the Trustee Act, 1850, 
vested the lands subject to the mortgage in the 
new trustees, and under s. 5 of the same act 
vested the mortgage debt and the right to call 
for a transfer of the consols, in the trustee of 
sound mind resident out of the Jurisdiction, and 
it appearing that be was out of the jurisdiction, 
vested the mortgage debt and the right to call for 
a transfer of the consols in the new trustees. , 
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BatJio, In re, 58 L. J., Cli. 32 ; 39 Ch. D. 189 ; 
59 L. T. 882 — C. A. And see ante, col. 965. 

Trustee of Mortgage Money,.]— On the,, 

1st July, 1881, a house was mortgaged to B. for 
3501. On the 15th July, 1887, this mortgage 
was transferred to D. in consideration of 3857. 
This mone} was in fact found by S. and T., and 
the ti’ansfer was taken to D. as iviisxev fur theni, 
but there was no declaration of trust. Boon after 
the transfer B. was adjudicaled bankrupt, and 
absconded. At the date of the petition he was 
out of the jurisdiction, and could nut be fouiui. 
The mortgagor and S. and T. presente<i a 
petition under the Trustee Act, ISutb for an 
order vesting D.’s estate in S. and T. B.'s 
trustee in bankruptcy admitted that he took no 
beneficial interest; — Held, that the court hat! 
jurisdiction to make the vesting order. Barber s 
Mortgage Trusts, In re, 58 L. T. 303. 

New Trustee Appointed out of Court.]— 

Where one of two trustees resides permanently 
out of the jurisdiction, and a new trustee has 
been appointed out of court in his stead, by 
virtue of a power contained in the instrument 
creating the trust, the court has power, under 
s. 10 of the Trustee Act, 1850, to make an order 
vesting the trust property, consisting of money 
on mortgage, in trustees appointed out. of court. 
O' Gorman's Trust, hi re, 25 L. E., Ir. 98. 

V. Stock and Chases in Action. 

Befusal by Trustees to Transfer.] — The court 
has jurisdiction, under s. 23 of the "Trustee Act, 
1850, and having reference to the interpretation 
clause (s. 2) of the act, to make an order vesting 
trust property in new trustees, where two or 
more present trustees impi-opeiiy refuse to trans- 
fer it. Ilgatt's Trusts, In re, al I.. J., Cii. 742 ; 
21 Ch. B. 840. 

Stock.] — The surviving tnisfee of a sum 

of stock neglected, for twenty-eight days after a 
request in wanting ha<l been made to him by 
persons wdio had been duly appointed mnv 
trustees, to transfer tl)e stock to tliem. Tite court 
held, that the}' w-ere persons absolutely entitled 
to the stock, within the meaning of the 'J’nistee 
Act, 1850, and ordered the stock tu be tnuesrerred 
to them. llusselVs Trust, In re, I 8im. (N.S.) 
404 ; 20 L. J., Ch. 196 ; 15 Jur. VM. 

Stock was standing in the mnnes t*f A, and Ik 
upon trust for 0. for life, with, remainders 
By an order made in a cause instituted i>y t\ 
against A. and B., with respect io the stuck. lt\\ ns 
ordered that A. and B. should transfer the srtK/k 
to the credit of the cause. A. refused nttike 
the transfer. A petition wns |>resented by C. 
under the Trustee Act, 1850, and. in that caiis(‘, 
praying that the right to transfer the HttHjk 
might be vested in B. alone: — Held, rhat. the 
court had not jurisdiction to makt* the order. 
Mackenii^w v. AJfaekmzie, 5 Be ib k 338 ; 21 
L. J., Oh. 385 ; 16 Jur. 723. 

The 13 & 14 Viet. c. 60, gives power to the 
court to make a vesting onlor in eswes where a 
sole trustee, or one or two «ir more trwfcees of 
stock, shall refuse to transfer the same aceording 
to the direction of the person absolutely entitled. 
Where there were two trustees, and boEh refuse I 
to transfer Held, that tlm Act did mt apply. 
Spmqf'&rtk's Setikment, In re, 10 B, T. 6|l ; 

W. R. 978. 
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On tlie neglect of old trustees to transfer stock 
to new truvStees appointed by the court, the 
wurt will upon motion, vest the right to transfer 
■stock in the new trustees, and that whether the 
•order upon the old trustees was made in a cause 
or upon petition. Ilol'broolis Will, Iri re, 29 
L. J., Cii, 200 ; 1 L. T. 18 ; 8 W. E. 39. 

On the refusal of a trustee to comply with an 
•order directing the assignment of trust property, 
the court, alter a lapse of twenty-eight days, and 
■on an ex parte application, made an order 
vesting the property in the person entitled to it. 
Knight v. Knight, Id L. T. 161. 

- — - Bisohedience to Order — Attachment.] — 
'The case of a trustee refusing to obey the order 
■of the c<nirt is not a case provided for by the 
Trustee Act, 1850, but it is a case within the 
1 Will.d, c. 36, s. 15, the 15th sub-division ; and 
^ny proceeding to obtain the transfer should be 
taken under that act. Maclionzie v. Machenzle, 
;supra. 

By an order expressed to be made in a cause 
^aiid in the matter of the Trustee Act, 1850, 
J3t> defendant was directed to ti'ansfer stock. 
Upon an affidavit of service of this order, which 
was intituled in the cause only, a writ of attach- 
ment for disobedience was issued, on which the i 
defendant was in custody. The writ was dis- 1 
<iharged for irregidarity on account of a variance, 
but the court declined to give the defendant 
^osts. i b. 

When a trustee is ordered to transfer a fund of 
■consols admitted to be due from him and subse- 
'.quently default is made, a writ of attachment 
will issue. BIghy v. Turner, 28 L. T. 296 ; 21 , 

wvwm. '■ '■ ■ ■ . . 

Dividends.] — The person entitled for life 

■to the dividends of stock held in trust requested, 
in writing, two executors of a sole deceased trustee, 
in whose name the stock was standing in the 
ibank-lx)ok, to receive the dividends, and they 
made default for twenty-eight days in doing so, 
•Upon the petition of the person entitled for life 
io the dividends, the court declared that the 
right to receive the dividends which accrued 
4ue prior to such request was vested in the peti- 
tioner ; but held, that it had no authority to 
make any order as to any dividends accrued, or 
to accrue, subsequent to the date of the request. 
HarttialVa I'n/stfi, In re, Hoclgcit, E,v parte, 5 De 

k Sm. Ill ; 21 L. J., Ch. 38T ; 16 Jur. 33. 

Shares.] — One of the three executors of a 

.surviving trustee of canal shares was of unsound 
mind, and the other two, wdien ap]>lied to by the 
, persons absolutely entitled to the shares, declined 
to do anything : — Held, that an order could be 
.made vesting the right to transfer the shares in 
.the persons beneficially entitled. White, In re, 
L. E. 5 Ch. 698. 

One of the executors of the surviving trustee 
-of a settlement was a lunatic. The other two 
executors refused to tratisfer some shares in- 
deluded in the settlement to the person absolutely 
entitled to them : — Held, that a vesting order 
■could not be made under the Trustee Act, 1850, 
s. 24, but that a petition in lunacv must be pre- 
-sented. Mckoll In re, 22 L. T. 323 ; 18 W. R. 443. 

A trustee having refused to convey certain 
.'Shares to new trustees duly appointed, a notice 
was served upon him uncier s. 24 of the Trustee 
.Act, 1850, and on a petition being afterwards 
presenteti which was not served on the recusant 


trustee, the court made a vesting order, Km^ter's 
Will, In re, 2 Sm. cSi G. (App.) v. 

Trustee out of Jurisdiction or Dncertain. — 
Stock.] — Husband of executrix out of the juiis- 
dictioii held to be a trustee within the Trustee 
Act, 1850, s. 22. Bradshaw, Ex parte, BennI 
so7i^s Trust, In re, 2 De G. 51. A G. 900 ; 22, L. J., 
Ch. 180, 

Where a trustee is out of the jurisdiction, and 
it is uncertain whether he is living or dead, no 
order can be made under the latter part of 
s. 22, of the Trustee Act, 1850, in the absence of 
evidence proving him to be a sole trustee. 
RanidalVs Trust or Will, In re, 1 Drew. 401 ; 
IW. E. 207. 

Stock was standing in the names of G. and K., 
trustees for a lunatic. G. died iji 1864, and E. 
was his executor, H. having died long previously, 
but no such proof of his death as the bank 
would act upon could be furnislied. An order 
was made under s. 22 of the Trustee Act, 1850, 
appointing the officer of the bank to concur with 
E. in transferring the stock into court : — Held, 
that such order could not be made on the petition 
of the committee alone. Bourne, In re, 2 De G . J. 
AS. 426. 

Shares and Dividends.] — A., the owner 

of shares in a certain bank, wrote a letter from 
Calcutta to the manager in England, requesting 
him to deliver over the shares to the manager of 
another bank to which A. was indebted, and to 
pay all dividends on the shares to, and to sell 
them at, the order of this last-mentioned, bank. 

A. being still in India, the shares wej-e sold under 
the authority of this letter, and the purchaser 
applied for an order under the Trustee Act, 1850, 
to vest the shares and dividends in B., for the 
purpose of enabling the purchaser to obtain a 
transfer of the said shares and dividends from 

B. under the authority of the act. On proof of 
the signature of A. to the letter, of the sale, and 
that the debt had ever since existed and was 
still due, the order was made. Angelo, In re, 5 
DeG.&Sm. 278; 16 Jur. 831. 

Future Dividends.] — The 13 k 14 Yict. 

G. 60, s. 22, authorises an order vesting the right 
to receive future dividends. Peyton's Settle- 
merit, In re, 2 De G. & J. 290 ; 4 Jur. (n.s.) 469 ; 

1 L. T, 127; 6 W. II. 453. 

One of four trustees of stock being out of the 
jurisdiction, an order was made under the 
13 & 14 Viet. c. GO, s. 22, vesting tlie right to re- 
ceive the dividends in the other three (25 .Bcav. 
317 ; 27 L. J., Ch. 476); but was, on appeal by the 
bank, varied by restricting it to the dividends 
to accrue due during the joint lives of the three. 
Ih. 

STo Legal Personal Representative of Surviv- 
ing Trustee.] — Stock was vested in the names 
of three trustees, in trust for the benefit of a 
lunatic for life, and, after her decease, for her 
children ; the last surviving trustee having died, 
his widow and executrix refused to prove his 
will. The court, upon petition, appointed new 
trustees, and directed that they should obtain 
a limited administration to the last surviving 
trustee for the purpose of procuring a transfer 
of the stock to themselves. AfeedJiam, In re, 

1 Jo. k Lat. 34 ; 6 Ir. Eq. E. 557. 

The , 13 & 14 Viet c. 60, held to apply a 
ease in which the executor of a surviving trustee 



had not proved the will, 'and had neglected to infant, and cnablino' her to he placed at a snitab *-' 
transfer stock on the- requisitions of new Inis- school. TJie eunitor bonis, as next friond, pve- 
tees appointed out of court. JClUis' Settlement^ iseiited a petition, asking that the i-ieht to trails- 
Ir re, 24: Beav. 42 >. o der lOOZ. of the Xew Zealand stock might ve-^r in. 

The court directed the circumstances, bring- him, and that he might be at^Iiberiy tu soil and 
ing the case within the Trustee Act, to be inserted transfer .tiio same, anil to apply the rnocoeds 
in an order vesting the right to transfer stock, or towards the maintenance or ctiucaiion of tIic' 
. ; infant; that the dividends whioli had aeerued. 

When the surviving trustee of a fund, stand- anti which might, during the ninionty oi the m- 
ing in the names of trustees in the books of the fant. accrue on the stock, or on the^ ro^ulae 
Bank of England, died leaving no personal thereof af tor the transfer, might b ' paal to him, 
retu'esentative, the court, upon a petition by the he undertaking to apply thorn in or towards tin 
person banelicially entitled, appointed him trvis- inainTenance or education of the iisfanr : and 
tee of the fund, and ordered it to be transferred that he might be appointed unardian :~"-llel(b 
into his name. ox iJhejR^'In re, 27 that- the infant was a ‘■tnistco of tli* stoi-k, 

071 : 21 W. R. 220. . within the meaning of the Trustee AcV'<. and an 

When the legal personal representative of the order was ina<le vesting tlie right to ! ransfer UtB. 
last surviving trustee of a settlement was dead, of the stock in the next friend t,'^vho was ai;*- 
the court made' an order vesting stock standing p/ointed guardian to the infant), and lilvn-iy was 
in the name of the last surviving trustee in the given to him to sell and transfer the same, and 
persons entitled thereto. Ilillltn-d's Settlement to apply the proceeds in ortowani^ the laainien- 
Trn^it, III re, 42 L. T. 79. ance or e<lucatioii of the infant: ami that the 

The survivor .of two trustees of stock under dividends, accrued and to accrue during tJie 
a will having <lied leaving no legal personal minority of the infant, should he ])aid to th«> 
representative, the ce.stuis"que trust and two guardian, he undertaking lo apply them in or 
new trustees, who had been appointed under a towards her maintenance ore lucarion tramhier 
power in tlie will, presentetl a petition asking v. Cronies, infra, foilowcil. Futdliuj, In re, on 
that the right to transfer the stock — which was L. J., Ch. 995 ; 32 Ch. B. 221, (Ml. 
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Infant Out of the Jurisdiction.] — 

Before the passing of the Trustee Extension 
Act (l.> & IG \'ict. c. 55) tiie court had no 
authority to nialce a vesting order with regard to 
stock held by an infant sole tni>tec who was out 
of the jurisdiction of the couit. C rawer v. 
Cramer, 5 De G. k Sin. 8,12 ; IG Jur. 831. 

An infant trustee of stock in the jurisdiction 
not being, within the Trustee Act, 1850, s. 22, an 
infant and sole tm>tee out of the jnriscMction, is 
not a sole trustee of stock out of the jurisdiction 
within the meaning of s. 22. Ih. 

Vesting Eight to Stock or Choses in Action in 
Beneficiaries.] — A surviving trustee of stock 
died .leaving no personal representative. The 
]jersnn benelicially entitled was appointed 
trustee of the fund, which was ordered to be 
transferred into his name. JDtrlisoii or Bixon, 
In re, 27 L. T, G71 ; 21 W. E. 220. 

Where a chose in action is vested in two 
trustees within the jurisdiction, tlm court will 
not make an order vesting it in the cestiiis que 
trust onl3^ Semble, the same rule applies to the 
Case of an order directing the transfer of shares 
in a bank. Bra^'S^^ Trui^fii, In re, 4 W’’. E.' 764. 

'A sum of 5007. stood settled on the trusts of a 
marriage settlement. The trustees were dead ; 
there were no children ; the wife was tifty-eight 
years old, and hat I assigned all her iiiterest to her 
husband, who was one of the cestuis que trust. 
On the petition of husband and wife, the court 
ordered that the right to transfer might vest in 
the husband, and that he might transfer to him- 
self. llt/an, In re, 0 W. E, 187. 

vi. Salee, ■■ ■ 

Trustee out of Jurisdiction.] — There being a 
direction in a will to sell real estate without 
naming the person to sell, and no devise, of the 
real estate, and it not being clear that there was 
,a sufficient legal |.:owei* of sale (implied) in the 
.executor, or a sufiicient charge of debts to enable 
him to convey the legal estate to a purchaser, 
the court, at the hearing, directed a sale, declar- 
ing the heir-at-law, who was out of the jurisdic- 
tion, a trustee within the meaning of the 13 k 14 
AMct. c. GO. and .made a vesting order under s. 0. 
Iliwjjer V. iStruttim, 12 W. E. 3()7. 

When two persons, of whom both were legally 
entitled as coparceners to copyholds, but one 
only had any beneficial intertst therein , were 
admitted as tenants in common, and the lord 
afterwards enfranchised to both, their heirs and 
assigns, the other was held to be “ solely seised 
upon trust” within the meaning of s. 9 of the 
Trustee Act, 1850. v. Sihcer, 37 

L. J., Ch. 505 ; L. E. 5 Eq. 527; 18 L. X. 116 ; 
IG W. K. 332. But see Crreeniroed' a Truds, In 
re, supra, col, 970. 

After a baidcruptcy, and the appointment of , 
assignees, the proceedings were suspended under 
the Bankrviptcy Act, 1861, s. 110, reserving the 
■rights and j urn diction of the assigntes ; and the 
court held, that one of the assignees who had 
gone abroad was a trustee within the meaning 
of the Trustee Act, 1850. Jmjee's Edate, In re, 
L. E. 2 Eq. 576. '■■ ,.■■■’• 

. Upon tlie sale of an estate which stood limited 
to the ordinary uses to bar dower, but over which 
the tenant for life was not entitled to a power., 
‘the objection was taken by the purchaser that 
\t.he dower trcstee, 'who was. then in Anstrrdia, 
w-as a necessr.r}^ party to the conveyance — ^Held,, 


■on a bill for specific performance, filed by the 
ivendor, that the purchaser was entitled to such 
estate as was then vested iirtbe dower trustee. 
■Specific performance was decreed, and a vest- 
ing order made under the Trustee Act, 185(h 
Xidlard V. Roe, 4 Be G. & J. 525: 27 L. J., 
Ch. 295 ; 1 L. T. 14S ; 4 dur. (X.S.) 131 ; 

;W. R. 348. 

Absent Trustee (Trustee Act, 1860, s. 49).] — 
The court directed a cause to he certified as fit 
for hearing, although one of the defendants, a 
trustee, wdio could not be found, had not eiitereii 
ian appearance. Wedhead v. Sale, 3 Jur. (x.s.) 
11209 ; 6 W. E. 52. 

The court ordered a cause to be set down for 
bearing, notwithstanding one of the clefeiidants,. 

! who as a trustee, had not entered an appear- 
duice. Burrell v. Maxirell, 25 L. T. 655, 

Vendor — Heir or Devisee.] — Two partners in 
a brewery, part of the property of which con- 
sisted of freehold and copy] ohl estates, cove- 
nanted that the survivor should have the option 
of purchasing the share of the deceased partner 
in the property of the partnership at a valuation ; 
and the survivor accordingly exercised such- 
option, and paid to the executors of the said 
partner the amount at wdiich his share 'was* 
valued. The share of tlie deceased partner and 
his legal estate, in part of the freehold and 
copyhold estates of the partnersliip descended 
or became vested in Jiis -infant heir; but the 
court refused, upon petition or motion under the 
Trustee Act, 18.“0, without suit, to declare 
the infant heir a trustee for the surviving part- 
ner. Burt, In re, 9 Hare, 28i) ; 22 L. J., Ch. 153.. 

The infant heir of cai intestate wdro had died 
after contracting to sell his real estate is not 
a trustee within the meauing of the Trustee Act,. 
1850, s. 29 (Trustee Act Extension, s. 1) until 
the constructive trust shall have been declared 
bv a decree of the court. Carpenter, In re, Kay, 
418. 

Where a testator had, iniii.s ]ifetim.e, agreed to. 
give an option to his lessee to purchase the fee,, 
and the lessee diti not declare for the option 
until after the testato3''s decease, an infant 
tenant in tail of the legal estate under the will 
is not a trustee for the lessee de.drous of pur- 
chasing within the meaning of the I'rustee Act, 
18.70 ; but a claim for specific performance was* 
directed to be filed. Weedt) (j, In re, 4 Jur. (K.s.) 
.'707. ' ■ -i * 

Where a vendor, after conveying the equitable*- 
estate, became seised of the legal estate, and died 
intestate, and wilhout an heir: — Held, that he 
was a trustee within the 13 k 14 Viet. c. 60.. 
Wllklnmn Trud, In le. iO Jur. (N.s.) 716 ; 10- 
L. T. 89; 12 W. E. 522. 

Where a person seised in fee of land, which a 
railway company was empowered to take ccin- 
pulsorily, entered into a vohmtary agreement for 
sale with the company, and after the purchase- 
money had been paid, and the company had 
taken possession, and had accepted the title, the 
vendor died intestate, leaving an infant heir-at- 
law : — Held, tiiat the heir-at-law was a trustee 
within the Trustee Act, 1850, and that an order 
might be made for a conveyance of the legal 
estate without a bill filed. RnsselVa Edate, In 
re, 35 L. J., Ch. 461 ; 12 Jur. (N.s.) 224. 

When the owner of lands agrees to sell t(v 
a railway company hnul which it has ]Tv\ver 
to take for the purposes of its underiaking, and 
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her husband executor. T})e luishaiid |U'Ovcd the 
will, and also obtained letiers ot' administra- 
tion to all other his wife's j>orsonal estate. 
He also applied foi* suppleuienral lelrers of 
administration, to enable iiim to eoiitimie the 
chain of representation to the t('stao'ir ; but 
they were refused bv the court of prubube. 
'i’lie court made an or ler, ap]>ointi]ie' the 
husband trustee of the trust funds whicli were 
staiiLlint>‘ in the testator's name, and ve-tiici- in 
him the right to transfer ihenn Jlfu-hcrt'.'i 
In. re, 8 W. E. 272. 
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.afterwards dies, having devised bis real estate to 
.an infant, the infant devisee is a trustee within 
the meaning of the Trustee Act, 1850, and a 
westing order may be made on a petition under 
fthat act. Lownfs Trmts, In re, 42 L. J., Ch. 
509 ; L. E. 15 Eq. 78 ; 21 W. E. 428. 

In such a case service of the petition on the 
infant is necessary. II), 

A., without devising lands to his executors, 
Ij. & O'., directs them to sell the lauds and to 
:apply the money. A., after the date of his will, 
^contracts to sell the land to X., who objects to 
the title of the executors, and requires the heirs 
•of A, to join in the conveyance. The court 
made an order vesting the estate which was in 
A.’s heirs in the execiitois of his will. Bnd 
>eocli-s Tnist% In re, 2 W. R. 385. 

Semble, where two executors are appointcil 
.and only one proves, the court will not make a 
vesting order in favour of the one who proves, 
nnless the other disclaims. Ih. 

Contract for Sale of Realty — Death of 

Tender before Completion.] — By an order undei' 
the Lunacy Kegiilation Act, 1852, the guardians 
•of the poor of N. w^ere authorised to sell a free- 
hold belonging to si. G,, a person of unsound 
mind, and to receive the purchase-money and 
•execute a conveyance. The property was sold 
in May, 1885, the sale to be completed in 
ISTovember. An abstract of title was delivered, 
.and no objection was taken to the title. On the 
.2Sth of June A. C. died. The guardians now 
presented a petition, asking that A. C. might be 
declared a trustee within the meaning of the 
-Trustee Act, 1850, and that their clerk might be 
iippointed a trustee of the property and the 
estate vested in him in trust to complete the 
sale : — Held, that A. G. could not be held a 
trustee within the meaning of the Trustee Act, 
1850, and that the order could not be made. 
^Carpenter, In re, supra, approved. Colling, In 
re, 55 L. J., Ch. 486 ; 32 Oh. D. 333 ; 54 L. T. 
S09 ; 34 W. E. 464--0. A. 


Disputed Question of Title.] — The court has no 
jurisdiction on a petition ju'esented under the 
i'rastee xVets to decide on a disputed oiusiiou of 
title. Draper H Sdllnnent, In re, 9 W'. E. 805. 

Land Bought by Father in Hame of Son.] 

— Lands bought by a fataer in the name of Ins 
son held, under the cireuai.stanees of tiie 
case, not to amount to an aiivancemcnt : but 
the lord chancellor declined to make an order 
to that effect on the petition td! tlie father, 
though the petition was founded on the certiti- 
cate of the master under s, 38 of the Trustee 
Act, 1850. Collinmn v. Colli nnon, 3 De G. M. 
i: G. 409. 


Order to Defeat Extortion on the part of 
Trustee.] — The court will make a vesting order 
under 15 & 16 Viet. c. 55, s. 2, to defeat an 
attempt at extortion on the part of a tnifetee. 
O' Donnell, In re, 19 W. E. 522. 

Investment by Married Woman in Karnes of 
Son and Daughter.] — A married woman living 
separate from her husband iuvestetl in tlie 
names of her son and daughter, moneys arising 
from savings of her separate e.state. The mother 
appointed her daughter her executri.x. The 
son having become lunatic, a trari.sfer to the 
daughter as executiix was ordered on petitiem 
without bill. De Visme, In re, 2 He CL J. S. 
17 ; 33 L. J., Ch. 332 ; 9 L. 'T. 668 t 12 W. R. 
140. 


In Case of Copyholds.] — See supra, col. 967 
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, c, Porm, of Vesting* Order*. 

Stoek-— Transfer into Hames of Trustees.] — 
An order under s, S5 of the Trustee Act, 1893, 
vesting stock in trustees, should direct the 
trustees to transfer the stock into their own 
names. Order in Oregson, In re, infra, followed. 
Price. In re, S 11. 621.' 

Appointment of Hew Trustees — In an 

order made under s. ,35 of the Trustee Act, 
1850, and s. 6 of the Trustee Extension Act. 
1852, vesting the right to call for a transfer of 
and to transfer ” stock in new trustees, it is not 
obligatory to insert the name of any transferee 
in the order, nor is there any general rule that 
the words “ to any purchaser or purchasers ” 
should be added ; the insertion or omission of 
these words is a matter of discretion for the 
judge who makes the order. Peaeocli, In re, 
infra, explained. The word “ stock,” as defined 
in s. 2 of the Trustee xict, 1850, comprises shares 
in a limited company not fully paid up. New 
Zealand Trmt amd Lmn Co., In re, 62 L. J., Ch. 
262 ; [1893] 1 Ch. 403 ; 2 E. L51 ; 68 L. T. 593 ; 
41 W. K, 457—0. A. 

Appointment of Trustee of Unsound 

Mind.] — Upon the appointment of new trustees 
hy the court the common form of vesting order 
in the case of govern rn cut stock is to be adhered 
to, which vests in the trustees the right to call 
for the transfer of the same, and to receive the 
dividends due and to accrue due thereon, and 
which further directs the trustees to transfer 
the same “into their own names,” but if in any 
particular case a judge thinks it proper to depart 
from the usual form, and to make a special order, 
it is perfectly competent for him to do so. New 
Zealand Trust and Loan Co., In re, supra, ex- 
plained. Greff son, In re, 62 L, J.. Ch. 764; 
[1893 1 3 Ch. 233 ; 2 11 513; 69 L. T. 73; 41 
W. E. 641—0. A. 

Form of order on appointment of new trustees 
wdiere the trust funds are invested on unautho- 
rised securities and it is desired not to transfer 
them into the names of new" trustees, but to sell 
them and re-invest the funds in accordance with 
the trust. s of the settlement. Peaeoclt, In re, 49 
L. J., Ch, 228 ; 14 Ch. D. 212 ; 43 L. T. 09 ; 28 
W. E. 801, 

Consols.] — On. the appointment of new trustees 
of a fund of consuls, the proper order is to 
direct the ne\v trustees to transfer the consols 
into their own names. JoUlfls Trusts, In re. 
3 IL 718 ; 68 L. T. 747. 

Contents of Order.] — Yesting order prefaced 
with a statement that A, B. was a trustee within 
the meaning of the Trustee .Act, 1850, and died 
without an heir. IIuffhesY. Wells, 2 W, E. 575. 

A vesting order should contain some descrip- 
tion of the property intended to be comprised in 
it. Ordis Trust, In re, 3 W. R. 386. 

Where an order is made under the Trustee 
Acts, subject to the production of evidence to 
the registrar, the order will bear date on or after 
the day of the production, of such evidence. 
JIarelocJi, In re, 11 Jur. (jf.s.) 90(; ; 14 W. R, 
174. 

The court dircctecl the circumstances bringing 
a case within the 'trustee Act, 1860, to be inserted 
in an order vesting tiie right to transfer stock. 
MUs, In re, 24 Beav, 426, 

If the Bank of England is required to act upon 


an Older made in pursuance of the 13 A 14 Yict„ 
c. 60, and 15 k 16 Viet. c. .55, the circumstances 
bringing the case within the acts must appear 
upon the order of the court. Mamwa-rinq. In re„ 
26 Beav. 172 ; 28 L. J., Ch. 97 ; 5 Jur. (N.s.) 52i 

Bank of Bngland — In Chambers — Right to 
Transfer Stock.] — On a petition for the appoint- 
ment of new trustees and a vesting order, an 
order w’-as made in court on the 28th of June, 
1884, that two or more proper persons should be- 
appointed trustees, and that an inquiiy should 
be made of what the trust funds consisted ; and 
the parties were to he at liberty to apply in 
chambers for an order to vest the trust property 
in the new trustees when appointed. On the 
22nd of July, before any certificate as to the 
trust funds had been made, an order was made- 
in chambers appointing new" trustees, and direct- 
ing that the right to call for a transfer of, and to 
transfer into their owm names, certain sums of 
stock specified in the order “ may ” vest in the 
new trustees. This order mentioned, but did not 
recite, the order of the 28th of June. The Bank 
of England refused to act on it, and Bacon, 
V.-C., on the 28th of November, made an order 
directing them to do so. The bank appealed : — 
Held, that the matter having been properly 
brought before the court on petition, the judge- 
bad powder, under the provisions of the Masters 
Abolition Act, 1852 (15 k 16 Viet. c. 80), to dis- 
pose in chambers of such parts of the matters, 
brought before him on the j,>etition as he thought 
could be more conveniently disposed of in cham- 
bers than in court, and that there was therefore 
jurisdiction to make the order of the 22nd of 
July. Frodsham v. Frodsham, infra, distin- 
guished. Tweedy, In re, 54 L. J., Oh. 331 ; 28' 
Ch. D. 529 ; .52 L. T. 65 ; 33 W. E. 31 3— C. A. 

But held, that the order was so irregular in 
form that the bank w"ere justified in declining to 
. act upon it, they being entitled to require a 
' vesting order to be in such form as to show that 
the statutory requirements have been, satistied. 
Statement of the recitals which ought to be con- 
tained in a vesting order made in chambers under 
the Trustee Act, Ih. 

In an action, commenced l:>y wTit for the ad- 
ministration of a testator’s estate, an order for 
accounts w"as made in chambers iiiuler Ord. XV. 

' (Judicature Act). Subsequently an order wms 
made in chambers directing the plaintiff and de- 
fendant to transfer a sum of stock into court. 
The defendant could not be found, and an orden* 
W"as made in chambers vesting the right to trans- 
fer the stock in the plaintiff, and directing him 
to transfer it into court. The bank objecting to 
act on this order, on the ground of its haviug 
been made in chambers, a motion was made by 
aiTangement for an order directing the bank to 
act upon it ; — Held, by Jessel, M.R., that the 
judge had jurisdiction to make the order on 
summons in chambers, and that the bank ought 
to be ordered to act tipon it. Frodsham, Y.FnuI 
sham, 50 L. J., Ch. 233 ; 15 Ch. I). 317 ; 43 L, T. 
558 ; 29 W. R. 165. 

Held, by the court of appeal, that, Iniving 
regard to the 18 & 19 Viet. c. 134, s. 16, Gems. 
Ordi XXXV, r. 1, and the course of practice, 
there was so much doubt as to the jurisdiction 
as to render it unsafe to make such a vesting- 
order in chambers, and that the order directing 
the bank to act upon it ought to be «lisch urged. 
Ih. 

An order clischaiged, on the objeciioii of tlu: 
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As to makirtg- vesting onl 
chambers ; see Twtp(iy, In n 
FroI^'hcDii, supra, col. 985. 
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]>aBlv as being nnauthorised by the Trustee Act, 
1850 ; and another order siabstituted under the' 
1 Will. 4, c. 05, s. ;42. It is the duty of the Bank; 
of England to bring an erroneous order, under 
whicirit is asked to act, under the notice of the 
court. \Vi\hooo(l, In re, 6 N. R. 315. 

It is of great importance to have the books of 
the Bank of England clear; and- upon the con-; 
stmction of an act directing a transfer of stock, 
if there is room for argument, the strict inter- 
pretation of the act must he followed. There-; 
fore, under the Trustee Act, 1850, which aiitlio-; 
rises the court to vest in new trustees the right: 
to call for a transfer of stock, forming part of 
the crust estate : — Hcdd, before the Trustee Ex- 
tcndon Act, s. 0, pa^^sed, that the order ought to. 


T on summons m 
. and FriHhmam v. 


Slip — Secomi , Petition — farther Testing 
Order.]— An order was marie, upon a petition, 
appointing new' trustees of the wlU of a testator, 
and vesting in them the })i’operr 3 ' rueiitioned in 
the petition, subject to the trusts of the will. 
After the order had been drawn nia pa.sse.l, and 
entered, it wu'^ discovered that ouv pan ta’ the 
trust property had been inadveiaently omitted 
in. the order, and another [)arf. by an aoeidciit, 
had not been mentioned in tlie juiiition. The 
new trustees were not able, ciieivfore, to olT.ain 
a transfer of such pro[>e;-ty into their own names. 
A second petition wa^ accordingly |U'esmited by 
the. same persons, who were tiie petitioners in 
the first petition. Sections 22 and 55 of tlio 
Trustee llelief Act were rei'e;rctl to as giving 
jurisdiction to the court to intike a farther order. 
The court made an order vcsthi.g in the new 
trustees all the ]n‘OpertT which li id been omitted, 
and directing the costs of the ii]}plicarion to be 
paid out of the trust estate. i/ipmcr'A* 

In re. 51 L. T. 207 : 34 W. B. 392. 


Ee-liearing.] — By an order made under 

the 13 14 Tict. c. o6, real estate was inad- 

vertently vested in an alien. Tiie couj't decIiii.Hl 
varying tiie ordei’, by iij-ertin,g the name of a 
natural-born subject, without the consent of the 
crown ; but the order was made upon a re- 
hearing. (riraun. In re, 2 E, H. 9 ; :’>2 Beav, 
385 ; 9 Jur. (X.S.} 802 ; 11 W, 11. OUT. 


Sapplemental Order.] — An order was made on 
a jjetition under the Trustee Act. 1850, apiyoin:- 
ing tliree new trustees, and vt^'^fing ^mwperty in 
them jointly with a fourth surviving trustee, bu'- 
subject to the prulucticn <'f e- rtain euMmet . 
Before this evidence couhl berjbrtdnctlrlie fuirth 
trustee dieih Bpon motitm tlmt tlie nrder might 
be dated on the day it wa< uniced : — Held, 
that the j'U'oper course was to tnake a 
mental order on the petition., /fnrflfrk. Jn re, 
11 Jur. (N.S.) 900 ; 13 L. T. 272 : 14 W. II 174. 


cl. Practice as to Vesting: Order, 
i. In general 

Perm and Contents of Petition.] — A petition 
presented under the Trustee Act shouhl mention 
the sections under which it is proposed that the 
•nrder asked for should be made. IlalVs Settle- 
ment Trn,'it% In re, 58 L. T. 70. 

Petitions under the trustee acts should contain 
a statement indicating the paj’ticidar sections of 
1iie acts under which the court is asked to make 
an o]*der. Mim's Trudr, In re, 57 L. J., Ch: 

423 ; 37 Ch. D. 513 ; 58 L. T. 40S j 36 W. E. 

316. 

When a purchaser presented a petition for a 
vesting order intituled in the cause only, the 
])etition was ordered to be amended by intituling 
it under the Trustee Act 1850 (13 14 Viet, 

c. 00, s. 43). aovgh v, Fage, 25 L. T. 738. 

Originating Summons — Jurisdiction. ] — An ' 
originating summons having been issued under 
Ord. LT. r. 13a, for' the appointment of a new 
trustee and vesting order Held, that this was 
a “matter” within s. 43 .of the Trustee Act, 15 k 10 Viet. c. 55, upon mot ion made in a 
! 85 j ; and that the court had' power to make an matter as weii as in a cause, /AiMr.Wdx 117/7, 
•order vesting .the trust .property In , the new In w, 29 L, J., Ch. 200 ; 5 Ju.r. (x.s.) LIMB; I 
trustee, with the right to call lor a transfer of L. T, 18 ; 8 W, 11. 3. 

stock in the Bank of England. Jones, In re, 59 Order made vesting propertv in a iiioitgsifee 
L. J„ Ch. 357 ; 61 L. T. 554 ; 38 W. K 203. ^ in a foreclosure suit without re(|ii!riiig a petition 
The court 1ms no jurisdiction, upon an origin^' to be presented under the T'msitx* Act, 1^50. 
ting summons in chambers, to make m order Ilnrrimm 17 W, E. IMS, 

appointing new trustees, and vesting in them the A debtor resident in India pledgal dmm, held 

tm«t estate. &ill, Inre, SmMh y, L,T, by him in a joint stock banking eonpaiiy in 

523 ; 34 W. B. 134. ' ' ' England, with a creditor in Engittiiii, ^ilh as 
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authority by letter to >selL which was communi- 
cated to ami rccogniscdby the banking company. 
The creditor, in exercise of the authority, sold 
the shares to a purchaser. Upon the petition of 
t'ho purchaser: — Meld, that the stiares were 
“stock,” and tliat the debtor in India, being 
constructively a tuisteo, was a trustee for the 
purchaser within the Trustee Act, 1850 ; and 
tlie court made an ordei directing a specltied 
person to transfer the shams to tlie petitioner. 
AnfieliK, Li re, 5 lie G. cV; :Sm. 278 ; 16 Jiir. 831. 

Under the 1 Will. 1, e. 60, the court was pro- 
hibited from making any order u|)on. sucli a 
petition until the rights of the petitioner had 
been ascertained })y suit ; but the Trustee Act, 
1850, contains no such prohibition. Ih. 

Parties.] — ^A inorrgigoi’ devisO'.l his real estate 
to a trustee on trust fur sale, the ])ro'.*.eeds to be 
divided amongst certain person' named in the 
will. The original imudgagee having dierl, and’ 
her heir not being found, a netition was presented, 
by the trustee and one of the cost a is que trust 
for a vesting order under s. 10 of the Trustee; 
Act 1850 : — Held, that the trustee suihcleutH re-' 
presented the other cestuis que trust, whose ap-' 
pearance was, therefore, dispensed with, Bltim- 
ehard's In re, 2 K. Ih 386 ; 8 L. T. 

ms. 

Real estate was devised by C. D. to trustees 
upon trust, after paying debts and legacies, and, 
subject to a certain annuity charged tiiereon, to 
convey the same to use of A. A. in fee Held, 
upon petition by the devisee of A. B. for a con- 
veyance by the trustee of C. lb's will, all the 
debts and legacies having been satisiicd, that the 
concurrence of the annuitant to this petition was 
not necessary. Whiter hi Truda, In re, 3 
W.’E. 578. 

Service of Petition.] — Shares in an assurance 
office were vested in trustees, one of whom re- 
fused to assign them to new trustees wdio had 
been duly appointed. A notice having been 
served on the old trustee under s. 21 of the Trus- 
tee Act 1850, and a petition having been presented 
but not served on the old trustee, order made 
vesting the shares in the new trustees. Baecter, 
In re, 2 Sm. & G. (App.) v. 

Where a person seised in fee of land, which a 
railway company was empowered to take com- 
pulsorily, entered into a voluntary agTeeinent for 
sale with the company, and after the purchase- 
money had been paid, and the company had 
taken possession, and had acco])ted the title, the 
vendor died intestate, leaving an infant heir-at- 
law : — Held, that the heir-at-law was a trustee 
within the Trustee Act. 1850. IhisaelVn Estate^ 
In re, 35 L. J., Oh. 461 ; 12 Jur. (X.s.) 224. 

In such a ease service of the petition on the 
infa D t i s necessary. I b. 

It is not necessary to serve a petition, for a pre- 
liminary order, under the Trustee Extension Act, 
1852, s. 4, upon the trustee. 2Lmnt^ In re, 24 
L. T. 290. 

The court has authority to order service upon 
minors residing out of the jurisdiction of a peti- 
tion under the Trustee Acts 1850 and 1852 (13 k 
14 Viet. c. 59, 15 & 16 Yict, c, 65) ; and also 

a petition under the Trustee Relief Act (11 & 12 
Viet. c. 68). Wycherley, In re.^ In re, 

I W R., Ir., 12. 

A petition under the 13 k 14 Viet. c. 60, for 
the appointment of a person to convey, in the 
place of an infant heir of a deceased .mortgagee, 
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need not to be served upon the infant. W'dlan, 
In re, 2 W. R. 689. 

A petition for vesting a legal estate out- 
standing in the infant heir of a deceased mort- 
gagee must be served upon the infant. Jonee, In 
re^22 W. B. 837. 

A petition for vesting in beneficiaries lands of 
which the legal estate ha.d descended to the 
infant heir of the last surviving trustee, ordered 
to be served on the in f an t. A da m a’ TrusU, In 
re, 61 L. T. 337 ; 35 \N. E. 770. 

The trustees of a will con vG 3 md all their bene- 
ficial interest in a certain pi*opert.y to a purchaser. 
The legal estate in the property was in the heir 
of a deceased sole trustee to whom the legal 
estate had been convejmd to prevent merger. 
On petition for a vesting order : — Held, that ser- 
vice of the petition on the heir, who resided 
abroad, might be dispensed with. Stanle/t/s 
Trustn, In re, 6% L. J., Ch. 469 ; 3 E, 368 ; 68 
L. T. 197 ; 41 W. E. 343. 

A petition for an order Vesting the trust estate 
in continuing trustees, and a new trustee having 
been presented:— Held, that service on the trustee 
of unsound mind was not necessary . The power 
was well exercised. East. In re. Bdlwools 
Trusts, In re, 42 lj. A., Oh. 480 ; L. E. 8 Ch. 735. 

Appeal,] — aSTotice of appeals from orders made 
under the Trustee Relief Act must, according to 
the true construction of Ord. LVlIl. rr. 9, 15 
(Judicature Act), he given within tweiiH-oiie 
days from the perfecting of the order, or, in the 
case of the refusal of an application, from the 
date of such refusal. Ba'dlies Trusts, In re. 46 
.L. J., Ch. 330 ; 4 Ch. D. 785 ; 35 L, T. 017 25 

W. E. 310, 

ii. Lunmi/. 

Jurisdiction — Chancery or Lunacy — Where 
Vesting Order only.]— Whether the lords justices 
acting in lunacy under the royal sign -manual, 
have jurisdiction to make an order vesting a trust 
estate, of which a person of unsound miml, who 
was heir-at-law of a deceased trustee, was seised, 
the words of the Trustee Act, 1850 (13 k 14 Viet, 
c. 60), being “ the Lord Chancellor intrusted by 
virtue of the Queen’s sign-manual,” qiuere. 
Patthison, In re, 21 L. J., Ch. 280. 

Semble, that the lords justices intrusted by 
warrant under the sign -manual to make orders 
in lunacy, have jm-isdiction to make a vesting 
order under the Trustee Ac , where the heir of 
the survivor’s trustee is of unsound mind ; but 
for the gi'eater certainty, the lord chancellor 
made the order. Wmiylis Trust, In re. 2 De 
(1. M. k G. 279. ' ' ■ 

Where a trustee is an infant as well as lunatic, 
the court of chancery has jurisdiction to make 
an Older for conveying his estate under the Trus- 
tee Act ; and recourse nee:l not be had to the 
jurisdiction in lunacy. Arrou's/nith's Trusts, hi 
re, Thompson, In re, 27 L. J., Ch. 704; 4 Jur. 
(x.s.) 1123 ; 6 W. R, 642. 

The case of an imbecile trustee is not within 
the jurisdiction of this court, and an application 
to the lords justices or lord chancellor is neces- 
sary. Good Intent Benefit Buildhuj Society, In 
re, 2 W. R. 671, 

When a decree in a partition suit had declare 1 
a lunatic a trustee of an allotted portion of iaiul 
for the plaintiff : — .Held, that the court of driu- 
cery could make a vesting order umier tlic Trus- 
tee Act, I860. , Bho mar, In re (2 Do G. A 4. 



oo. 07 T T rvi 17^^ • 4 Jur. rn.S.') 546; 0 vivmg trustee aevi>ea iui c.-uicv.’. 

^ oC"a ti w 

rented entitled in lunacy only, asking tor a .e^t- “ I uinaev ns well a> in. 

in" order :— Held, that the petition must bo on- "d'® ^ , , i' j eii 07>< ■ 

M in ohancerya., well al in lunacy, and must f ®ccry ^ ^ 

ask for the re-appointment of the new tiustoe by L. h. ” ,1 m,. il,,, 'I’l'nsti'i- Xets (if 1850 ninl 

thtfourt, as, if'lho order were made in lunap- t^i ,-1 of , e; 

only, it would Iiave the pUee S trus'tees twrof udn.in wcv dead, and 

^ oL of the surviving two was a pevsm of unsound 

W. K, bJb. ^ _ rhnritable Trusts mind, but not so found by inquisition (not asking 

46 L. J., Ch. 16 ; 5 Ch. D. 1 12 : 24 W. iL Too. 

A petition for the appointment ot new U’usrees. 
vice- and for a ve-'ting order, wiiere the e.Kssting^ scile 
trustee is of unsound mind and ^ out. ot tlie juris-, 
diction, need not lie presented in Iiitnicjyas. well 
ffKfrdner'^' TrmtyJn L. 

, 40 L.T. 52 ; 27 W. K 164. : 

The siirviv:iiig trustee of [noperty, consisting 
Tiartiv of land in Irelaiiii, having becfune lunatic.. 

tion instil uted 
ncery division.,'' 
iting tile" Irish 
4,€in. 11 ..320 4 


and vice-chancellors at chambers the same juris- 
diction as before the passing of the act they could 
have exercised in a suit regularly institutea, or 
upon petition. Consequently, where a 
cllancellor had in chambers, appointed new trus- 
tees of a charity, and the siirviving 

lunatic: — T' “ ' ' ’ ' - - 

make an order nncicr • 
charity property in i 
Chavitij, III re, 

When the legal estate in 


-Held, ’that he might also in cliambers as iii chancery 
nndpr the trustee acts vesting the 10 Ui. w 
he new trustees. Du ceii- I he surviv iii 
4 Be O. M. eSc G. 839. partly of land i 
" ’ \ land sold under the an order was 

orciei of the court is vested in a pemon of un- both in liunm 
sound mind, but not found Innatic, an order may "f 

be made by the lord chancellor on a petition in laml in them, 
chancery, under the Trustee Acts, appointing a 
person to convey the legal estate so vested. 

Herring v. Chirli^ L. R. 4 Ch. 167. 


new tru.stee of a settlement hud been 
in the place of a trustee who had 
.insouiid mind, a petition for an order 
the new trustee hy the court am! 
3 real estate, and the right to cal! for 
of the piei’somil property in the nCvV' 
;'ether with the continuing trustee, wa- 
v’ the court to be entitled in clnnirery 
n lunacy, otherwise the vesting order 
the iolnt tenanev. Peftmeih In rr, -Mi 
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in the place of any trustee dying, or becoming 
■anwiUing or miabie to act. The donee of this 
power having died, and the original trustee 
having become of unsound mind, although not 
•so found by inquisition -Held, that the order 
for the appointment of the new trustees and the 
vesting order should be drawn up in chancery, 
as well as iii lunacy. Boyce, Bi re, 4- De Gr. J. & 
■S. 205 ; 3 N. R. 390 ; S3 L. J., Oh. 390 ; 10 Jur. 
.(N.S.) 138 ; 9 L. T. 670 ; 12 W. R. 359. 

Senible, there is no power under the Trustee 
Act, 1850, to appoint, in lunacy, a new trustee 
rin the room of a lunatic trustee, except where 
■some propej’ty is vested in him. II), 

Stock Vested in Lunatic —Transfer of and 

Testing in ]S7ew Trustees.] — The wife of a lunatic 
was sole surviving trustee of stock. An order 
was made appointing new trustees in the place 
of the married woman and the deceased trustees, 
and vesting in the new trustees the right to 
^transfer the stock. Wood, hi re, 3 De Gr. F. & J. 
125 ; 30 L. J., Oh. 453 ; 7 Jur. (H.S.) 323 ; 4 
!L. T.104. 

Stock was standing in the name of a person 
of unsound mind, part of the stock being his 
own beneficially, and part of it being vested in | 
Glim as trustee. The court had made an order 
appointing new trustees, and vesting in them 
rtho right to call for a transfer of the trust stock, 
and to receive the arrears of dividends. It was 
'■round that an order in this form could not be 
^acted on as to the arrears of dividend, since 
lihe bank could not pay arrears on part of a 
•sum. The court, therefore, varied the order, so 
;as to enable the new trustees to receive the 
•past dividends on the whole stock, and to 
•refcaiii, for the purposes of the trust, that por- 
*-tion which had accrued due in respect of the 
trust stock. Stewart, hi re, 2 De O. F, & J, 1 ; 

8 W.E. 425. S. P., Skymer v. Pellahet 9 W. E. 
1191. 

Out of the four trustees of a settlement, one 
was a lunatic, so found by inquisition, and 
lanother was, through ill health, unfit to act. 
The court appointed two new trustees in their 
room, and made an order that the real estates, 
■subject to the settlement, should vest in the 
new trustees jointly with the two continuing 
'Old ones, and that the right to call for a trans- 
fer of some stock, also subject to the settlement, 
■should vest in the same persons. CkaunGey, In 
:re, 14 W. R. 849. 

The sole surviving trustee of a sum of stock 
under a settlement having become of unsound 
mind, the persons beneficially entitled presented 
■a petition in lunacy for an order vesting in them 
•the right to transfer the stock and receive the 
dividends : — Held, that such an order ought not ; 
to be made, as it would be administering the 
trust in lunacy ; but, on the petition being 
.amended and intituled in the chancery division 
as well as in lunacy, an order was made appoint- 
ing the petitioners trustees of the settlement, 
and vesting in them, as such, the right to trans- 
fer the stock and receive the dividends. Currie, 

I hi re, 10 Oh. D, 93 ; 40 L. T. 110 ; 27 W. E. 369. 

Where one of three trustees was dead, one an 
■absconding bankrupt, and one a lunatic, on a 
petition being presented intituled both in lunacy 
■and in the chancery division, the court under 
the Trustee Act, 1850, ss. 5, 32, and 35, appointed 
, three new trustees, and vested the right to 
! transfer stock in them. Bruce’' s hruds, In re, 
-46L. T.669; 30 W, R. 759. 
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Where one of three executors of the surviving 
executor of a testator was of unsound mind, an 
order was made under section 5 of the Trustee 
Act, 1850, giving the right to transfer a sum of 
stock belonging to the estate of the original 
testator, although the stock still remained 
standing in the name of the original testator. 
Waclier, In re, 22 Ch. D. 535 ; 48 L. T. 552. 

One of the executors of the surviving trustee 
of a settlement was a lunatic. The other two 
executors refused to transfer some shares in- 
cluded in the settlement to the person absolutely 
entitled to them : — Held, that a vesting order 
could not be made under the Trustee Act, 1850, 
s. 25, but that a petition in lunacy must be pre- 
sented. Mcholl, hi re, 22 L. T. 323 ; 18 W. R. 
443. 

When one of several trustees of stock becomes 
lunatic or of unsound mind, the court, although 
it may have jurisdiction under s. 5 of the : 
Trustee Act, 1850, to make an order vesting the 
right to transfer the stock solely in the co- 
trustees, will not do so, but a new trustee in the 
place of the lunatic must be appointed before a 
vesting order will be made. Wash, In re, 16 
Ch. D. 503 ; 44 L. T. 40 ; 29 W. R. 294. 

One of three trustees of a sum of stock had 
been found lunatic. The fund having become 
divisible, a petition, intituled both in lunacy and ’ 
in chancery, was presented for the appointment 
of a new trustee and a vesting order : — Held, 
that the appointment of a new trustee was un- 
necessary, and that the petition ought to be 
intituled in lunacy only. Order made vesting 
the right to call for a transfer of and to transfer 
the stock in the two trustees who were not 
under disability. Wash, In re, supra, not 
foUowed. Watson, In re, 19 Oh. D. 384 ; 45 
L. T. 513 ; 30 W. E. 554. 

Where one of four trustees of stock became 
lunatic, and there was no difficulty in finding a 
new trustee to be appointed in "his place, the 
court, though having discretion under s. 5 of 
the Trustee Act, 1850, to do so, refused to make 
an order vesting the right to transfer the stock 
in the three remaining trustees, and ordered a 
new trustee to be appointed in the place of the 
lunatic trustee. Wash, hi re, supra, and Wat- 
son, In re, supra, considered. Ray, In re, 47 
L. T. 500. 

Transfer into Court.] — AVhere stock is 

standing in the name of a trustee, who is of un- 
sound mind, but not found so by inquisition, and 
it is desired to bring such stock into court to the 
credit of a cause, the proper course U for the cause 
to be heard by the judge to whose court the cause 
is attached, and then to present a petition in 
lunacy, to be heard before the lords justices. 
Bawson, hi re, Barker v. Bawson, 6 H. R, 
346. 

Where stock is standing in the names of two 
trustees, in whom alone a power of appointing 
new ones is vested, and one of the existing 
trustees is found lunatic by in'quisition, the pro- 
per course, in order to obtain a transfer of the 
fund into court, is by petition in lunacy. Jeff'- 
reys v. Brysdale, Brysdale, In re, 30 L. J., Oh. 
612 ; 7 Jur. (K.S.) 667 ; 4 L. T. 454 ; 9 W. R. 
428. 

iii. Costs, 

Lunatic Mortgagee— -Liability of Mortgagee, j 
— Where, through the unsouudness of niin<l of; 
a mortgagee (not found lunatic by inquisition), 

82 
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proceedings under the Trustee Act Of & « 

borne bv the mortgagee. Surgeant, hx pm-te, 7/mv. tol ,7.. 

“"a mortgage' debt having been paid off, the 1 Ch. ». 70 ; 34 L. T. 470 : i4 W . b. o 
committees of the estate of the mortgagee, who Tiahiiitv nf Morts'as'or."— "Wlio; 

£,'ts;s'=f!77r,SA!"r.S ...; .. 

Siallinit '»m 10 le-comos- il>" mortgagoil pi»- 

portv. Ahe costs of the mortgagor’s appearance Trnstee •' “ “r ° 

were' directed to be paid by the petitioners, and conveytuice 1 om tin nnet a le ik i 

S- “•tssSTS; 

kind ought not to be served upon mortgagors, "'"‘J' /" 'J ‘ ’ -y " ' ' ^ 

S'-S-^'L'VloSofw.B”®!” ' "i ;n«;.S .»..l iolo...;. 0. i 

Th^costs of the proceedings for obtaining from whereof ho was a mortgagee, loating 

ordered to be paid out of the lunatic’s estate to effect a re-oon\e,Muice, wiie di at 
wie.e the lunltic is beneficially iatcrested in ^orne by the mortgagor 

the mortgage money, and the petition IS presented f • 

by the committee. WhMer, In re, 1 Ue O. M. llo : 9 W . b. l-i.. 

* Thif ruie^lui not.^however. be acted on if the Vendor and Purohaser.]-A vendor 
mort^gh presents the petition, unless incases surrender, or procure some persoi to 
Xk tIJ— ittee hi declined to take that a«Ulie costs ot the surrender 
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court has uot jurisdiction to give the costs to a 
cestui que trust, compelled, in couscqueneeof the 
assignees of a bankru})t trustee refusing to 
sign a disclaimer, to a}>ply to the court to 
])rocnre a transfei' of the trust funds. Primnm^ 
Pr parte, 2f> L. J., Ch. (>66 ; 3 Jur. (x\,S.) S90 ; 
5 W. R. 508. But see Woodhurn'r I'ri/fiffi, In re, 
20 L. J., Ch. 522 ; 3 Jur. (N.s.) 709 : 5 W. R. (>42. 

Infant Heir of Mortgagor.] — An equitcable 
mortgagee tiled a bill against an infant heir of 
the mortgagor (upon whom a vesting order ha<l 
been made under the Trustee Act, is5f)), for a 
sale of the pro])ertj. The proceeds being in- 
sufficient to .satisfy the mortgage debt and costs : 
— Held, that the infant heir was not entitled to 
his costs of the suit, but he was allowed the costs 
of the vesting order. Wade v. Ward, 4 Drew. 
482 : 29 L. J.] Ch. 42 : 7 W, R. 542. 

2. COXVEYAXCES AND TRANSFERS. 

a. Under the Timstee Acts, 1S50 <& 1852. 

Appointment of Person to Convey — Order 
for Sale — Vendor found Lunatic.] — An 
order was made in a partition action for sale 
of the leasehold estate in respect of which the 
action was brought. After a sale had been 
made it was discovered that one of the bene- 
ficiaries was a lunatic so found, but that no 
committee had b^en appointed. The court then 
made an order declaring the other beneficiaries 
seised of the property upon a trust within the 
meaning of the Trustee Act, 1850, and the 
Trustee Extension Act, 1852, and appointing 
another party to the action to convey the 
property to the purchaser for the estates of the 
beneficiaries therein other than the lunatic. A 
petition was then presented to t he Lord Chan- 
cellor, intituled in lunacy and in the chancery 
division, asking for a declaration that the lunatic 
was to he deemed seised of his share upon a trust 
%Yithm the meaning of the Trustee Act, 1850, 
and that the same person might be appointed to 
convey such property to the purchaser for all the 
estate and interest of the lunatic : — Held, that, 
as the order for sale had been made, the lunatic 
was, under s. 1 of the Trustee Act, 1852, to be 
deemed .to be possessed upon a trust within the 
meaning of the act of 1850, and that, although 
the rest of that section only gave jurisdiction to 
the chancery division, the court sitting in lunacy 
could, under ss. 3 and 20 of the Trustee Act, 
1850, appoint a person to convey the lunatic’s 
interest. Wafmn, In re, 58 L. T. 509 — C. A. 

Committee.] — devisee of real estate, 

subject to pa3''men't of debts, became of un- 
sound mind, and was so found by inquisi- 
tion. A committee was appointed, and an 
action for the administration of the testa- 
tor's real and personal estate was commenced, 
with the sanction of the ma.ster in lunacy, 
in the chancery division, by the lunatic and 
his committee, and, the testator’s personal 
estate proving to be insufficient for payment 
of, his debts, an 07’der was made for. sale of 
all the testator’s real estate upon payment 
of the purchase money Into court. Under this 
order the real estate was sold, and the pur- 
chaser paid the purchase money into court. He, 
however, raised an' objection to the title of the' 
vendors, on the ground that [they could not 
convey without' ah ordehin lunaby : — Held, that, 
the administration action in which the order for 
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sale was made having been properly commeuced 
with the .sanction of the master in lunacy, the 
lunatic piaintiffi was entitled to carry oii the 
action, and was, therefore, also hound by llie 
order for sale made in it ; that the. lunatic was, 
therefore, a trustee within the Trustee Extension 
Act, 1852, s, 1, of the real estate, and that his 
committee should be appointed to convey. 
Stamper, Jure, Stamper v. Stamper, 49 L. T. 372. 

_ — Tenant in Tail— Person of ITnsound 
Mind not so Pound, confined in a Poreign 
Asylum— Chief Clerk Appointed.] — The chief 
clerk’s certificate made in a jmrtition action 
found that a person of unsound mind not. mo 
found was en tilled as tenant in tail to a 
share of laud in England in respect of which 
an order for sale had been obtained. The 
lunatic was confined in. an asylum in Vir- 
ginia, U.S.A., under an order of the court of^ 
that state, and a committee of his pi’operty had 
been appointed by that court, but the committee, 
who was resident in Virginia, declined to act in 
conveying the lunatic’s property in this country, 
although he was willing to abide by any order of 
the English court. The lunatic was one of tin* 
defendants in the partition action by his guardian: 
ad litem. Upon a summons taken out in the 
action by the guardian ad litem asking that the, 
lunatic might be declared a trustee of his om> 
third share in the land within the meaning of. 
the Trustee Acts, and that the applicant might 
be appointed to convey the fee of the Inriatic’s 
share to a purchaser of tlio land : — Held, that 
the lunatic might be declared a trustee of hl^i 
share, and the chief clerk was appointed tc^ 
convey the fee of the lunatic’s share of the land 
to a purchaser, but the proceeds of the sale of 
the lunatic’s share were ordered to be paid into 
court, and remain subject to the same uses to . 
which the lunatic’s share was subject before tho 
sale of the land. Oaswell v. Sheen, 69 L. T. 8.54, 

Plaintiff’s Solicitor.] — Real estates do- 

vised to. married women and infants having 
been sold under a decree in a creditor’s suit, in 
several lots, upon petitiim under the Trustee 
Acts, the court appointed the plaintiffs solicitor to ■ 
convey their shares to the several purchasers ; form 
of the order. Ilancose v. Spittle, 3 Sm. k U. 478. 

On Disclaimer by Trustees.]— A testator 

devised real estates to trustees, upon trust to soli 
and pay debts, and apply the surplus as in his will 
mentioned. The trustees disclaimed the trusts, 
by deed ; the heir-at-law of the testator could 
not be found; — Held, in a suit for the sale ot 
the estates and administration, that the case fell 
within the meaning of ,s. 9 of the 13 & 14 Viet, 
c. 60 ; and that an order appointing a {:>arty to 
convey to a purchaser was correct. WUh^ v. 
Broom, 6 De G. M. & G-. 205 ; 2 Jur. (N.S.) 3077 ; 
4W, R. 828. . 

Ii^ants — Constructive Trustees.] — A 

testator , devised his freehold estates to his 
granddaughter for life, with remainder to all 
her children as tenants in common in fee, 
on their attaining twen<y-one. In a suit for 
the administration of the testator’s real and 
personal estate, certain parts of the real estate 
had been contracted to be sold by order of 
the court, to provide a fund for payment 
of costs. The only two infant chiidren of 
the granddaughter were parties to the suit. Oi, 
their ‘petition in the cause, and under the 

82--2 ' 
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Act, lSr>0, praying a declaration that the the settleineiit. Jlarpumi'ps v. ll rir/ht, J . Ti. 
petitioners and "the unborn children of the 408. 

tho graiirldaiighter for the purpose of the decree, “ Single New r .] 1 '' y,. ' , ’ ^ 

andThat their respective rights might be vested shares of the part es 

in tiio respective purchasers, or tliat some person fhe oouit, tr s. v e. | ^ Ai-m-i) shnnU 

migiit be ordei-ed to convoy for them :-Held. f directing a conveyance ot * es, 

that ss. 2!l and 3(1 of the Trustee Act, 1850, did ti c 

not. iipplv. and that the infants wore not con- shares allotted to them, am t e • , 

structive" 'trustees ; and the court refused to "'“AT f'i “t ?. 

make .any order. Ifedoii v. Filer, 5 De (>. & t »e Irusteo Acts, with dutchoi s to con.cj to 

■Sm. 608 ■ 16 Jur. 1010. thescveral parties their aUottedsliaies. hkcphiHl 

V. 2o Beav. 21. 

m.4.ttt,«Tru«»Act.,i«jb»rgethtooiiOBg,nt “?> •" “K 

rights of unborn children in favour of pur- Iiustee Act, the leal 

chafers under a decree, and make an order vest- si^ject to the trust ought to be conven ed 

ing in such purchasers the estates of infants and to theni by deed, and the vesting order ought 
the contino4t estates of unborn infants. Wake only to be resorted to when it is inconvenient to 
V. Wake, 17 Jur, 545 ; 1 W. R. 283. obtain a conveyance, hanghoea v. LangUrn, 

Where copyholds devised to an infant for life, 21 L. J., Oh. 860. 
romainder to his first and other sons in tail, Performance -Refusal to obey Order.] 

were decreed to be paid to pay the debts of the — ^ decree was made for specific performance 
testator, and an order was made m the cause, an agreement to grant a new lease of certain 
and pursuant to the ill. 4, c. 47, that the premises, and the defendant was ordered to 
guardian ot the intot shoidd surrender them new lease to the plaintiff. The 

to the purchaser :-HeW the purchaser defendant having refused to obey the order, the 

was cntided to require that an order should be morcd for leave to issue a writ of 

made di^chaiging the contingent of the attachment against her : — Held, that there 

unborn issue of the infant, under s 29 ot the a decree for specific performance, 

Ih-ustee Act, ISoO Wood v. Beetle, tone, 1 K. ^ jurisdiction/under s. 30 of the 

4. , .8 bq. n. ^ Trustee Act, 1850, to appoint a person to execute 

After a .ale undei; a decree for partition m a defendant, and the 

suit under the Paitition Act, it appear^ motion was directed to be amended accordingly, 

that one-sisth of the wtate was vested m B. amended, an order Was 

(one of pe parties to the suit), a bacl.e or, for „,ade declaring the defendant a trustee of tho 
hfe, with remaindeis to hi 3 issue m_ tail, with premises withhi the meaning of the Trustee Act, 
u timate remamdei-s to the right heirs of the ^ ^ appointed in pl.aco of tlie 

plamtifE :-Hold, that the power (to make de- aefendah to e.yecute tfio lease to the plaintiff, 
olarations as to tho interest of unborn peraons, ^ 

and that such persons on coming into existence ^ g '14 

would byrustees) given by tim AAone^rf a power of jointuring umler a 

IS.jO, s. 3t , which is I CO p a e l in t e A'**" settlement was ordered, in a specific performance 
tion Act, 1808, emrbM the court to malte an by his 4ife, to execute the power 

order o appoint a pereon to convey the lepl ,, ^ ^ ^ approval of by the n usler, 

estate in the one-sixth Inn ted j U i appointed 

theVintiffs jointure. On his riLal to 
,m , H. R, 2 AiKi see decree -Held, that under the Trustee 

iT'iJo ^’Tw ’b iak ’ ’ 1850 and 1852 he might be decLired a 

tnt under settlfmeL.'^ tL° son^Ted 

aefore the conveyances were executed. The r. 04.0 o V" ’ tr)/ / 

legal estate under the ^ttlement thereupon A oii. % 6 .''’ ''' 

became vested m the father for life, with re- ’ 

maindor in tail to an infant. A biU was filed Attachment.]— When a person 1ms imcii 

by one of the purchasers, on beh^ of himself directed to execute a lease, Imt refuses to do so, 
and all other purchasers, &:c,, for the purpose of court can only enforce such cxccuiluu bv 
hping tho several contracts earned into eflect. attachment, the TrusteoAet,lS->0,imying;.)nuttod 
The^caase comm| on to be heard before Tumer, ^ provide for such a case. Gnu-c v. 
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that the court has jurisdiction to appoint a 
person to convey the interest of the trustee of 
unsound mind in a mortgage, forming part of 
the trust estate, for the purpose of vesting the 
mortgaged estate in the continuing trustee and 
the new trustee. Jones, In re, 56 L. J., Oh. 272 ; 
33 Ch. 13. 4U ; 55 L. T, 498 ; 35 W. K. 172— 0. A. 

Where a person of unsound mind is possessed 
of an estate by way of mortgage, the court can, 
under the 1’rnstee Act, 1850, s. 3, appoint a 
person to convey the estate for the purpose of 
effectuating a transfer of the mortgage. 
makohon, '~In re, 56 L. J., Ch. 1036 ; 34 Oh. D. 
663 ; 56 L. T. 770 ; 35 W. E. 569— C. A. 

The court has jurisdiction under s. 3 of the 
Trustee Act, 1850, where a mortgagee is a 
lunatic, to direct the committee to transfer the 
mortgage. Peel, In, re, 55 L. T. 554 ; 35 W. E. 
81—0. A. 

The master in lunacy having reported that it 
was desirable that property of which the lunatic 
was mortgagee should be sold under a power of 
sale in the mortgage, the court declined to make 
an order authorising the committee to sell and 
to convey the estate to the purchaser, but only 
directed him to sell, leaving the transfer of the 
legal estate to be dealt with on a subsequent 
application under the Trustee Act, 1850. Ila?^- 
wood, In re, 56 L. J., Ch. 974 ; 35 Ch. D. 470 ; 
56 L. T. 502 ; 36 W. E. 27— C. A. 

A. gave all his real and personal estate and 
effects, of what nature or kind soever, to B., 
upon trust to pay to his wife for life the rents 
of this real estate, and the interest on all sums 
due to him on mortgages, bond, note, or other 
security, and after her death to get in all 
debts owing to him on any security, and pay 
the same over to other persons. B. died 
intestate, leaving C., his eldest son and heir-at- 
law, a person of unsound mind and an infant : 
— Held, that the legal estate in the mortgaged 
})ioperty passed to B., and that he was a trustee ; 
and persons were appointed to convey the pro- 
perty comprised in the mortgages to the 
purchasers thereof, under ss. 3 and 20 of the 
Trustee Act, 1850. ArrowsmUlds Trusts, In re, 
Thompson, In re, 27 L. J., Ch. 704 ; 4 -Jur. (N.s.) 
1123 ; 6 W. E. 642. 


b- Under the Trustee Acts prior to 1850. 

i. Conveyances under 7 Ann. <?. 19. 

Infant Trustee.] — The stat. 7 Ann. c. 19, 
enabling infant trustees to convey, extends 
only to plain and express trusts, not to such 
as are implied, or constructive only. Goodwyn 
V. 3 P. Wms. 387. 

Infant devisee of land, charged with payment 
of money, is a trustee in equity, but not 
within the stat. 7 Ann. c. 19. Anon., 2 Eq. Cas. 
Abr, 521, pL 6. 

An infant, the surviving life in a bishop’s 
lease, not beneficially interested, held to be an 
infant trustee ■within the statute of 7 Ann. 
Hodges, Bso parte, Dick. 737. 

Where a trust to be executed vests in an infant, 
he is not a trustee within 7 Ann. c. 19,, but 
he must be decreed to convey on suit for that 
purpose. Higgs v. Syhes, Dick. 400. 

' Infant trukee for sale is not within the stat. 
7 Ann. c. 19, though the persons entitled to 
the produce of the sale are adult and join in 
the petition, semble. CMsteney, 3x paHe, 
Jacob, 56. 
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Infant trustee within the stat. 7 Arm, c, 19, 
notwithstanding an interest as co-executor and 
co-residiiary legatee, entitled to the mortgage 
money ; the receipt and discharge of the other 
executor leaving the infant a mere trustee. 
V. Ilandoocli, 17 Ves. 383. 

Infant trustee wdthin the stat. 7 Ann. c. 19. 
must be a dry trustee. Id. 384. 

An infant directed to convey charity estates tO' 
new trustees, under the act of 7 Ann. c. 19, Ire 
having nothing to do but to make such convey- 
ance ; but where infant has any duty to perform 
as such trustee, beyond the mere conveyance, 
the case is not within the statute. Aft.- Gen. v. 
Pomfret, 2 Cox, 221. 

Property Abroad.] — Infant trustee 

directed to convey under the stat. 7 Ann c. ‘19, 
though the trust estate abroad. Prosser, Ex 
parte, 2 Bro. C. 0. 325. 

An infant trustee ordei'ed to convey an estate 
in Calcutta under the stat. 7 Ann. c. 19. Ander- 
son, Ex parte, 5 Ves. 240. 

Order to Convey.] — Infant trustee within 

7 Ann. c. 19 ; purchaser to enjoy, and infant to 
conve}’’ at full age. Chandler v. Beard, Dick. 
392. S. P., Benton, Ex parte, Dick. 394. 

Infant trustee refusing, ordered to convey by 
a given day, and if he still refused, plaintiff* to- 
move that he stand committed, unless cause, <kc. 
Beech, In re, 4 Madd. 128. 

Order upon petition, under the stat. 7 Ann. 
c. 19, for an infant trustee to convey to the 
persons absolutely entitled, or as they shall ap- 
point, but not to convey to a new trustee, upon 
trusts to be executed without a bill. Anil er son. 
Ex parte, 

Infant Heir.] — The infant heir of a messen'gor, 
to whom in bankruptcy a provisional assign- 
ment had been made, and who died before the 
choice of assignees : — Held, to be a trustee within 
the 7 Ann. c. 19. Carter, Ex parte, Portsmouth 
Banlt, In re, 5 Madd. 81. 

A decree having been made for sale of an 
estate, and that a trustee should join in the 
conveyance ; that trustee dying, his infant heir 
bound to execute a conveyance under the stat. 

7 Ann. c. 19. Such a decree against the ancestor 
would obviate any doubt as to whether his infant 
heir were or were not a trustee within the act. 
Hawhins v. Ohem, 2 Ves. Sen. 559. 

Tenant in tail, with remainder over, by bar- 
gain and sale conveyed to B. for the purpose of 
making him tenant to the praecipe in a recovery. 
By mistake recovery was suffered before bargain 
and sale was executed. Tenant in tail died : — 
Held, infant heir of B. was not a trustee within 
7 Ann, c. 19. Boehm, Ex parte, 5 Madd. 124. 

Court refused to direct an infant customary 
heir to surrender copyhold premises to a pui- 
chaser, which had been sold and conveyed 
to him by deceased ancestor of infant for 
valuable consideration, and for which ancestor 
had received purchase money in his lifetime, on 
a motion made to confirm report which found 
those facts, and that the infant was a trustee 
within 7 Ann. on the ground that it wnx-; an 
ex parte proceeding; and non constat, that 
ancestor w^as competent to sell ; aii<l therefore 
court would not declare infant a trustee within 
the statute. Janaway, In re, 7 Price, 679. 

Infant heir of nominal vendee in trust, being 
reported to be within the statute, may be 
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.ceilor would not order him to join in convey- 
ance, under the statute 7 Ann. c, 19, but ordered 
the money to be put into the bank, es parte the 
infant, arid said, when he should come of age, it 
would be very reasonable that be should join. 
Sfvgii^oyi^ Esc 2)a7in, 4 Yes. 147. 

An infant mortgagee is within the statute 
notwithstanding helnay be beneticially interested 
in the mortgage money. Bellamy^ Ex i)arte^ 2 
Cox, 422, 

A mortgage in fee, devised to A., B., and C., 
and the “survivor, and the heirs of such sur- 
vivor.” The infant heir of the testator was 
directed to join in reconveying to the mortgagor, 
as having the fee in him during the joint lives 
of the devisees. Harrison^ hi rt^ B Anstr. 830. 

Mortgagee within the statutes 7 Ann. c. 19. ns 
to infants, and 4 Geo. 2, c. 10, as to lunatics, 
though entitled as co- executor ami residuary 
legatee to the mortgage money, the discharge of 
the other executor leaving a naked trust. Tutht^ 
Ex parte ^ 3 V. &; B. 151. 

Estate in Ireland ordered to be conveyc'd 
by an infant mortgagee, under the star. 7 Ann. 
The order under the statute for rbe reference K> 
the master as well as that for the infant to con- 
vey, must be on petition, not on motion. Errtyn 
V. Foriste)\ 8 Ves. 96. 
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ordered to convey to the, devisee of the, real 
vendee, as being the cestui que trust, Vernon, 
Er parte, 7 ih’ice, 685, n. ; 2 P. Wms. 549. 

The court will not, on moiion or petitioin 
order an infant trustee to convey, unless the trust 
a,ppear in writing ; but in such case will leave 
the cestui que trust to get a decree by bill. 

To Convey at full Ap.] — Bill to 

execute articles for the sale ' of land^ against 
■the devisee for life and the infant heir 
of the vendor : — Decreed to be executed, and 
that plaintiff should be let into possession and 
hold against the infant, who should convey when 
of age, unless cause shown within six months 
afte!‘. SikcfS! v. Lider, 5 Yin. Abr. 541, pi. 28. 

The vendor dying intestate, and leaving an 


for specific performance instituted 
h, will be retained till the heir 
v-one, and conveys. BtillocU r. 


ii. Convey aiices under 4 Geo. 2, c. 30. 

Lunatic Trustee.] — A trustee found a lunatic, 
by the master’s report, could not be ordeicd 
to convey under the stat. 4 Geo. 2, e. 10. unless 
a commission of lunacy had issued. Gil loot. Ex 
2 Yes. 586. 

Lunatic trustee within 4 Geo. 2. c. 10, must 
be without interest or duty; tbeicfure, having 
an interest as creditor, trust being to ^eli for 
payment of debts, he is not wifliJn the .act. 
Tut in, Ex 'parte, 3 Y. & B. 149. 

The heir of one who hail covenanted to 
surrender copA holds to the u>es of a settle- 
ment on his daughters marriage being a hinafi<% 
a surrender cannot be made under the star. I 
Geo. 2, c. 10. Currie, Ex parte, I J. k W. 
642. 


fpr ninety-nine years if he so long lived, re- 
mainder to trustees dining the life of the hus- 
band, etc.. I'oniaiuder to the first, etc., son by the 
marriage in tail male, remainder to the first, etc., 
son of any other wife, remainder over. A son is 
born , and of 
no other sons 
for preserving 
to an infant : 

e{|iiity will decree the infant trustee to join 
recovery. T'"‘ ‘ ^ — 


by the second marriage ; the trust 
• contingent remainders descends 
if for the benefit of the family, 
in a 

Vln7iington v. Foley, 1 P. Wms. 536. 

An i?<faiit trustee may levy a fine ; but Lord 
Hardwicke doubted whether he could suffer a 
recovery without a privy seal. Boioea, Ex parte, 
3 Atk. 164. And see Ex parte, 3 Atk. 

559 ; Sniltli, Ex parte, Ainb. 624. 

Court will, if necessary, order an infant 
feme covert, being heir or trustee, to levy a fine, 
jX.7um„ 2 Corny n, 615. 

An infant mortgagee or trustee, who is a feme 
covert, may convey by fine under 7 Ann. c. 19, 
MaAre, Ex parte, 3 Atk. 479. 

t'onveyance by infant trustee voidable, as not 
withiTr if he would be bound to con- 

vey when adult, he would in equity be restrained 

from setting it aside. v. HanieocK 17 Yes. 

383 * ' I 

Costs.]— An infant trustee, ordered to convey 
under the statute of Ann. is entitled to his 
necessary costs. The Lord Chancellor said, that 
in taxing tliem, the master would not allow any- 
tiiing that was not necessary ; as, for instance, a 
brief to counsel to consent for an infant, to 
which no attention could be paid. Ca7it, Ex 
pmrte, 10 Yes. 554. 


but Lortl 
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of .the lunatic’s estate, livijihimy Mu parte, G. 
Cooper, 290. 

The costs of the committee of a lumitic 
trustee, convey inej under the statute, must be 
paid by the cestuis que trust. The estates being 
vested in the lunatic upon trusts for securing an 
.annuity, and subject thereto upon trust for the 
.grantor of the annuity, were ordered to defray 
equally the committee’s costs of an application 
iby them for a re-convo.yaiice of the estate. 
PmrHP^ Ex parte. Turn. ^ 1*1. B25. 

iii. Conwy ancr under 6 Geo, 4, e. 74. 

Infant Hair or Trustee.] — A copyholder 
covenants to surrender to trustees in trust to 
.-sell, and dies before surrcuder, leaving an infant 
iheir ; the covenantees agree to sell the estate, 
-and afterwards file a bill for a specific perform- 
ance : — Held, that the heir is not an infant, 
trustee within 6 Cleo. 4, c. 74, and therefore 
cannot be ordered to surrender immediately ; 
and the bill was dismissed with costs. Einy v. 
Tamer, 2 Sim. 549. Bat nee 1 Myl. & K. 456 ; 
CT>op. t. Brough. 64. 

A. contracted to sell a freehold estate to B., 
and by will gave the purchase money to trustees 
for certain purposes ; and if the contract should 
not be completed, he devised the estate to the 
trustees for the same purpose. A. died, leaving 
a son, who died, leaving an only daughter, an 
infant : — Held, that she was not a trustee 
within the stat. 6 Greo. 4, c. 74. Moody, In re, 
'Tam. 4. 

Court has no jurisdiction in bankruptcy to 
declare an infant heir of assignee a trustee of 
bankrupt's estate ; the petition must be entitled 
ander 6 Geo. 4, c. 74. Kirk, Ex parte, Buck, 
478. B. P., Bed dam, Ex parte, 1 Rose, 310. 

5, V. Conveyaneen under 1 1 Geo. 4 A 1 Will, 4, c, 60. 

G-eaeral Principles.] — The 11 Geo. 4 & 1 Will. 
4, c. 60, s. 8, applies to cases where conveyances 
are to be mude, and not where sales are to be 
effected. Down, In re, 2 Jur. 886. 

Section 8 of the stat. 11 Geo. 4 & 1 Will. 
4, c. 60, relates to trusts only, and not to mort- 
gages, and to positive or naked trustees, and not 
to constructive trustees, or trustees by operation 
af law. De.'trden, In re, 3 Myl, A K. 5U8 ; 4 
L.J., Ch. 186. 

The stat. 11 Geo. 4 & 1 Will. 4, c. 60, intituled 

au act for amending the laws respecting con- 
veyances, and transfers of estates, and funds 
vested in trustees and mortgagees,” applies only 
to cestuis que trust wdio are named in the in- 
;struments upon which their title depends, or to 
persons who claim directly under such cestuis 
que trust, as real or personal representatives, or 
.as assignees. Merry, l?i re, 1 Myl. & K. 677. 

The act, 11 Geo. 4 ck 1 Will. 4, c. 60, does not 
apply to lands out of the Queen’s dominions ; 
«ior {s a party having the legal interest in a debt 
(which he has been, decreed to assign) a trustee 
<€' such debt within the act, Prlee \\ Bewhnrst, 
S Sim. 617 '; 8 L. J., Ch. 267. ^ ■ 

An exchange of lands, or an excliange of lands 
. where ,a sum of money f(3rms part of the coa-, 
. tisideratiuii by way of espiality of exchange, is not 
within the stat. 11 Goo, 4 & 1 Will. 4, c. 60.. 
Tnrner v. Edgell, 1 Keen, 502 ; 6 L. J., Oh. 20L 

The star. 1 Will. 4, c. 60, does not apply to 
cases of partition. Eeadidl, In re, 14 L. J;, Ch.- 

■■ ^ 
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The proper reference under the Jischeat Act is, 

whether the, party is within the meaning of the 
Escheat Act, and also wdthin the meaning <^1: 1 
Will. 4, c. 60.” Ano7t,, 4 L. J., Ch. 73. 

Teudor dying before Completion.] — A vendor 
who dies before the completion of the contract is 
a trustee within the meaning of the 4 & 5 Will. 4, 
c. 23, though expressly excepted out of the 1 
Will. 4, c. 60. Lnods Edate, In re, 2 Ph. 690 ; 
17 L. J., Ch. 430 ; 12 Jur. 6BS. 

Executor of Surviving Trustee declining to 
prove Will.] — The executor of the survivor of 
three trustees declined to prove his will Held, 
that the case was within the 11 Geo. 4 &: 1 Will, 
4, c. 60. Ilagger, Ex parte, 1 Beav. 98. . 

Heir of Testator.] — Real estate having been 
applied for a century and a-half upon the trusts 
specified by a will, the court assumed that the will 
created a trust, and that the heir of the testator 
became a trustee, and, the present heir not being 
known, the case was held to be within 11 Geo. 4 
<Jc 1 Will. 4, c. 60, s. 23. Golds Charities^ In re, 

2 Con. & U 411 ; 4 Dr. & War. 270. 

Devise in 1677 to the use of the poor of the 
parish of A. The master was unable to ascertain 
in whom the estate was vested ; — Held, that the 
case was not within the Trustee Acts. So also 
where charity money had in 1745 been laid out 
by a parish in the purchase of an estate for the 
poor of the parish, and it could not be ascertained 
in whom it was vested. Alt, -Gen, v. Handles, 8 
Beav. 185. 

Estates decreed to be Sold — Tenant for Life.] 
— Tenant for life of estates decreed in a creditors’ 
suit to be sold for payment of debt, is a, trustee 
for the purchaser within the meaning of 1 Will, 
4, c. 60, s. 18. MHjield, In re, 2 Ph. 251. And 
see 5 Hare, 538. 

: Devisee subject to Charge.] — An estate 

was devised to A., subject to a charge of 5,000b, 
payable to the executors in a suit to which A. 
was a party ; the estate was sold, and all proper 
parties were ordered to join in the conveyance. 
A., refusing to execute the deed, was declared a 
trustee for the purchaser under the stat. U Geo. 

4 & 1 Will. 4, c. 60, and another person was 
directed to convey in his stead. The petition for 
the above purposes was presented by a defendant 
in his cliaracter of purchaser: the court refused 
to give costs. M >hinson v. IFood, 5 Beav: 246. 

Feme Covert.] — A woman who was sole trustee 
for sale of real property married ,a man wdio 
absconded, and had not been heard of up to the 
hearing of the cause. The court decreed a sale, 
and that the husband should . be declared ■ a 
trustee within the 1 1 Geo. 4 & l Will. 4, c, 60, 
s. It), but declined to appoint a person to convey 
in his room under s. 8, on the grouml that ho was 
not the trustee last known to have been seised,” 
there being a joint seisin in him and |;iis wife. 
3Eore v. 12 Sim. 161 ; 10 L. J., Ch. 345. 

A feme sole, trustee, marrying, and her husband 
refusing to Join her in a proper conveyance to the 
cestui que trust, is a refusal within 1 Will. 4,c. 60, 
s. 8, PfUUips V. Cornish, 4 L. J., Ch. 27> 

. Heiress-at-Law.] — Where the heircss-at.-* 

law, a feme covert, declined acknowledging the 
con veyanee upon the sale of an intestate’s estate 
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I Where the witiow and administratrix of an in.^ 
^ testate ti’ansfened nunicy into the laxines- of her- 
self and infant child, it xvas orde^'ed, niicler thc' 
11 Geo. 4 & 1 AX'ill. 4, c. hO, that tlie child shonluJ 
;Tincr the third’ to winch the widow 
Judd V. Judd, I Beav. 225, n. 
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Y. Wehh,l Bea. J. & S. 717 


.f T L ,.] — The heir of a trustee of the 

interest in a lease of lives renewable for 
.pplied to to accept a renewal 


Heir of Trustee.], 
lessee’s h* ^ 

ever, having been ^ 
to him, refused to execute the conveyance : — 
Held, that s. 8 of the Trustees Act, 11 Geo. 4 & 1 
Will. 4, c. 60, clid not extend to such a case. 
Fltzgihhon v. Lewh^ 6 Ir. Eq. R. 560. 

Infant Heir.] — Estates were conveyed to A. 
and B. and the heirs of A. A. died, having de- 
vised the estates to C. in tail. C. alone, in B.’s 
lifetime, conveyed the estates to D., to make him 
tenant 


Minor not Party to Cause.] — Where an 

order was obtained on petition aga hist air.iiior.not 
a party to' the cause, to execute the eoitveyarice-. 
and the minor refused to obey the order, it is 
necessary, to present a further petition to ohtaiir 
an order that an attachment should issne 
against the minor, that a person appointetl by thev 
court should execute in his name. Bemble, the- 
4 & 5 Will. 4. c. 78 (Irish Statutes), does not aj)p].V 
to minors. Jlmirc v. Grogan^ O' Ir. Eq. 11. 472. 


to the prmcipe, and a recovery was 
suffered to the use of C. in fee. D. died, leaving 
an infant heir : — Held, that the heir was not a 
trustee, for though the recovery did not bar the 
estate tail, it drew out from D. the whole estate 
that was vested in him, under the recovery deed. 
Behary, In re^ 


Tenant in Tail.] — The infant tenant in- 

tail of lands decreed to be sold for an equitabi’e 
charge is a trustee under ss. 8 and 18 of thc 11 
Geo. 4 & 1 Will. 4, c. 60 : and if he refuse to. 
execute, the master will be directed to do so* iin 
his name, under 11 Geo. 4 k, 1 Will., 4, c. 60. 
Semble, the 4 k 5 Will. 4, c. 78, s, 8, does not 
apply to infants. Feyton v. JIBermutt^ 6 Ir. Eq. 


JDehary, In re^ 5 Sim. 283. 

Four co-partners purchased an estate out of the 
partnership assets, and took a conveyance to 
themselves as tenants in common in fee. One of 
them died intestate as to his real estate, leaving 
an infant heir. The survivors settled with his 
executors for the value of one-fourth of the 
esta':e, and then petitioned under the 11 Geo. 4 k 
1 Will. 4, c. CO, that the infant might be declared 
a trastee of one-fourtli of the estate, and might 
join in conveying the estate to a purchaser. The 
court refused to make the order, and said that a 
bill must be filed. William^ Eas j>arte^ 11 Sim, 
54. 

A trader, who had freehold, copyhold, and per- 
sonal estate, died in September, 1832, leaving an 
infant heir. His estate w- as insufficient to pay 
his debts and charges. His partners, however, by 


Bevisees.] — V^here the master liDds- 

that in a certain construction of a devise the 
infant therein named is a trustee within the act 
11 Geo. 4 & 1 Will. 4, c. 60, but that on a different 
construction another person would be such 
trustee, the court may declare the iiifaut to be 
the trustee, and make the order for conveyance., 

I without sending the case back to the master.. 
Langford v. Auger, 4 Hare, 318. 

A testator agreed to let land on a building: 
lease, but died before the execution of the lease.. 
having devised the land : — Held, on a bill fo3 
specific performance by the intended lessee, that 
the devisees, including an infant, were trustees; 
for the plaintiff, under the statute 11 Geo. 4 k. 
1 Will. 4, c. 60, for the purpose of executing the 
lease. Cullum v. Ijdon, 10 L. J., Oh. 276; ,14 
Jur. 187. . 

An infant devisee had been ordered ro convey 
real estate sold for payment of testator's liebts ; 
and having made default, and not being within 
reach of process, a person was ap])ointed by the^ 
court, uttder 1 & 2 Will. 4, c. 60, s. 8, ti) convey. 
Thomas v. Givynne^ 0 Beav. 275. 

Upon a dii'ection for the sale of testator's reaf 
estate to pay debt^^, infant devisees refusing te* 
convey, W'ere declared by the court to he trustees, 
within 11 Geo. 4 1 Will. 4, c. 60. 'WurhurUrf^ 

V. VangJuui, 4 Y. k C. 247. 


costs, charges, and expenses. Calvert v. Godfrey^ 
6Beav. 97; 12 L. J., Ch. 305. 

After decree in a suit for specific performance, 
against the infant heir of the vendor, a petition 
must be presented under 11 Geo. 4 & 1 Will. 4, 
c. 60, for an order that the infant may convey 
to the purchasei*. The costs of the suit were 
ordered to be paid out of the purchase money. 
PrytharcJi v. Emard^ 6 Sim, 9. 

-n — t Beneficiaries.] — A ■ testatrix directed 
funds to be transferred in the bank books, into the 
names of A. B. and wife, and their children, who 
were infants, for the benefit of A. B. and wife 
for life, with remainder to their children. This 
was done, and a suit being instituted for the per- 
'lotmapoe. of the trusts r^Held, ' that the court 
had - 10 under the II Geo. 4^1 Will 

pr to order the Infants to-tmhsfer the fund 
intd' I Beav. 223. 


Heir of Bevisee.] — In a decree ,h>r 


mis** 

ing legacies against an infant heir of a devi>etV 
whose estate was charged wiiii the lcga<ncs, a 
sale may be directed, but the itifant will not 
then be declared a trustee, so as to enable thC' 
court ro order a conversance under ss. 6 and 18 of 
the 11 Geo. 4 & 1 Will 4, c. 64). v. 

Jacimn, 12 Sim. 278 ; 10 L. J., Ck 383. 


' « — Trustee.] — Bill filed to have a sale of 
lands, the legal and beneficial estate In which 
was vested in the plaintiff, an infanr. Order for 
sale made Held, that this order was tanta- 
mount to declaring that the infant was a tnwtee 
for the purchaser within the ■ act'd I -Gek 4 4; I 
Will. 4, c. 60, s. IS ; and tli# petitin».'ot 


sillSSiS? 
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the purchaser, the court ordeml an immediate 
conveyance by the infant, without a previous 
reference to the master to inquire whether he 
was a trustee within the meaning of the act. 
Blaokwell, In re^ 7 Jur. 9. 

Where a freeliold estate ivas vested in an 
infant trustee on a plain trust, an order for a 
conveyance was made on a petition presented 
under the 11 Geo. 4 (S: 1 Will. 4, c. 60, without a 
reference to the master, Trapp^ In re, 13 L. J., 
Ch. 168 ; 8 Jur. 437. 

A petition under the 11 Geo. 4 & 1 Will. 4, c. 
60, stated, that in 1823 the testator devised real 
estate to a trustee to pay debts, and after pay- 
ment thereof in trust for the petitioner ; that he 
died in 1824, and thereupon the petitioner 
entered ; that many years ago petitioner and 
the trustee sold part of the estate, and paid all 
tile debts ; that the trustee had died, and that 
his heir was a minor ; and it prayed a convey- 
ance of the real estate. The court directed in- 
quiries whether the minor was a trustee for the 
petitioner alone, discharged of debts and the 
trusts of the will. Barry. In re^ 2 Jo. & Lat. 1. 

Partition.] — Thestat.il Geo. 4 & 1 Will. 4, 

c. 60, does not apply to cases of partition, and 
an infant will not be directed under the pro- 
visions of that act to execute a conveyance upon 
a partition, unless the rights of the parties have 
been previously established by a decree. Neacliell^ 
.7/i. 14L. J.,Ch. 121. 

Mortgages — In General.]-— The devisee of a 
mortgage is not a trustee for the executors of 
the testator, within 11 Geo. 4 & 1 Will. 4, c. 60. 
Payne., Bx parte, 6 Bim. 645 ; 5 L. J., Ch. 259. 

Section 8 of the 11 Geo. 4 & 1 Will. 4, c. 60, 
relates to trusts only, and not to mortgages, 
and to positive or naked trustees, and not to 
constructive trustees, or trustees by operation 
of law. Bearden, In re^ 3 Myl. & K. 508 ; 4 
L. J,, Ch. 186. 

Appointment of person to convey for the 
heir of a mortgagee under the 11 Geo. 4 &: 1 Will. 
4, c. 60, s. 8, 4 & 5 Will. 4, c. 23, and 1 & 2 
Yict. c. 69. WUron, In re, 2 jur. 987. 

Mortgagees and the heirs of mortgagees are 
within s, 8 of the 11 Geo. 4 & 1 Will. 4, c. 60, 
explained by the 4 &; 5 Will. 4, c. 23, s. 2. 
Whitton, Ex parte, 1 Keen, 278. 

An order of reference to inquire whether the 
heir of the mortgagee was a trustee within the 
acts 11 Geo. 4 & 1 Will. 4, c. 60, and 1 & 2 
Viet. c. 69, was made upon the petition of the 
executors of the mortgagee ; and the mortgage 
debt being paid off pending the reference, the 
master found that the heir was not a trustee 
for the petitioners, but for the mortgagee, 
whereupon the court allow^ed the petition to be 
amended and made the petition of the mortgagor, 
and then directed the reconveyance. Manifold, 
In re, 4 Hare, 308, 

Assignment of Mortgage Bebt.] — The 

11 Geo. 4 & 1 Will. 4, c. 60, being intended 
only to provide means for conveying the legal 
interest Held, that an assignment of a mort- 
gage debt Tvas not within the act ; nor w’-as the 
act intended to apply to land oxit of the queen’s 
dominions. Price v. Bewhnrd, 8 Sim. 617 ; 

J.,Ch. 267. 

Heir of Mortgagee out of J urisdietion or not 

to be Pound.]— A mortgagee in fee died intestate 


as to his real estate, and his heir was not kiiowiR. 
The court had no authority, under the 11 Geo„. 
4 A 1 Will. 4, c. 60, s. 8, to appoint a person to re- 
con vey the estate to the party entitled to the- 
equity of redemption on his payment of the- 
mortgage money to the executor of the mort- 
gagee. Goddard, In re, 1 Myl. & K. 25 ; 2 L. J... 
Ch. 16. 

A mortgagee in fee died intestate as to the 
mortgaged premises, but having bequeathed her.- 
personal estate to B. The mortgage money re- 
maining unpaid, B. presented a petition, tinder 
11 Geo. 4& 1 Will. 4, c. 60, praying that some- 
person might be appointed, in the place of the 
mortgagee’s heir (who could not be found), to- 
convey the premises to him; but the court 
refused to make anv ordeiv Stanley, In re, o- 
Bim. 320 ; 3 L. J., Ch. 240. 

On a further application to the court : — Held, 
that his heir w^as to be regarded as a trustee- 
within the meaning of the 11 Geo. 4 & 1 Will, 4,. 
c. 60, s. 8, as explained by 4 5 Will. 4, e. 23,. 

s. 2, and the court made the order. S. C., 7 Sim. 
170; 6L.J., Ch.36I. 

A mortgagee w^as resident out of the jurisdic- 
tion : — Held, that the case wms not within the 
11 Geo. 4 &1 Will. 4, c, 60, the 4 & 5 W-ill. 4, c. 
23, or the 1 & 2 Viet. c. 69. G^'een y, Holden,. 

1 Beav. 207. 

The act 1 & 2 Viet. c. 69, does not repeal any 
part of 11 Geo. 4 & 1 Will. 4, c. 60, nor of the- 
4 & 5 Will. 4, c. 23, and therefore, since the 
passing of the 1 A 2 Viet., according to previous, 
decisions upon the meaning- of the 4 A 5 Will.. 
4, an order will be made for the reconveyance 
of the legal estate when the heir of a mortgagee- 
is either an infant or cannot be found. WilwyCa 
Estate, In 7^e, Gathorne, In o*e, 8 Bim. 392; 8> 
L, J., Ch. 45 ; and 46. 

The case of a mortgagee leaving an heir,, 
though such heir be unknown, is within the- 
stat. 11 Geo. 4 & 1 Will. 4, c. 60. s. 8, as 
expounded by the stat. 4 A 5 Will. 4, s. 23. 
Williams, In re, Bird, Ex parte, 9 Sim. 642.. 
Revei’sing i<7. 426 ; 9 L. J., Ch, 353 ; 4 Jur. 912. 

Section 8 of 11 Geo. 4 A 1 Will. 4, as ex- 
pounded by s. 2 of 4 A 5 Will. 4, c. 23.^ 
applies to the case of the heir of a mortgagee- 
being out of jurisdiction of the court. ThvmmK 
In re, 12 Sim. 392. 

The heir-at-law" of a mortgagee w^ho _ had 
never been in possession, w^as out of the juris- 
diction, and the produce of the sale of the- 
mortgaged lands under a decree was insufficient 
to pay off the mortgage by reason of prior in- 
cumbrances : — Held, that the court had no* 
jurisdiction to make an order for the convey- 
ance of the legal estate to the purchaser either 
under the 11 Geo. 4 A 1 Will. 4, c. 66, s. 8, or 
T Viet. c. 69, s. 1. The decision under these- 
statutes reviewed. Thompson, hi re, supra, 
disapproved of. Spunner v. W^alsh, 10 Ir. Eq. 
R. 214. 

Copyholds which were mortgaged in fee, 
descended to the customary heir of the devisee 
of the mortgagee, wffio was also beneficially 
mterested therein under the mortgagor ; the 
mortgage money was afterwards paid off to the 
personal representatives of the mortgagee : — 
Held, that such customary heir, who w^as residing: 
out of the jurisdiction, w^as not, under the cir- 
cumstances, within 1 Will. 4, c. 60 ; and the- 
court refused to appoint a person in his stead, 
to be admitted, and to surrender the copyhokls< 
in his absence. Wewnim, In re, 4 L. J., Ch. 124.. 



1011 TEUST AND TEUSTEE^ 


^ Infant Heir of Mortgragee*] — The infant 

lielr of a mortgagee, who had obtained a decree 
for a sale, being out of the Jurisdiction .•—‘Held, 
.a trustee within ss. 8 and IS of 11 Geo. 4 & 1 Will. 
4, c. OO. PreMlergad x* ^ 

iJSugd. 11. 

The executors of a mortgagee in fee who had 
-died intestate, leaving an infant heir, having in 
exercise of a power in the mortgage deed agreed 
to sell the estate, the heir was 0 ;rdered, on a 
petition presented by the executors under the 11 
Greo. 4 & 1 Will 4, c. GO, s. G, ta convey^ the 
estate to the purchaser. Knnt^ In trim. 501 ; 
S L. X, Ch. 1G9. 

Form of order upon an application for an 
infant mortgjigee to convey, under die stat. II 
Geo, 4 & 1 Will. 4, c. GO, s, G. Hallhlag, In rn. 
Dr. 3. 

And see WilsoJi'iS Ed ate ^ Ei re, .Gat home. In 


act 11 Geo. 4 &: 1 Will 4, c. GO, for the pur- of an estate fail in possession, with the immediate 
4'jhaser, but he was held to be a trustee within reversion, to iiimsclf in fee, and the land had been 
that act for the plaiutiif, and a person was ap- sold undei’ the I Will 4,c. 65, for payment of bis 
pointed to execute the ashigumeut in the place debts, an order was made on the committee to 
of such trustee. King v. Leach, 2 Hare, 57. suffer a recovx'ry on behalf of the lunatic, in order 

; to complete the title to a pui’chascr. Brand, In 

Bevisees of Equity of Eedemptiom] — In a re, 1 iWyl & K. 150 : 2 L. J., (Jh. 12, 

<U’editors’ suit for the administration of a il B. was eiitiricd to a rent-charge for life, 
testators estate, a decree was ma.de that the and legal estate for life in remainder in lands 
slevisees of real estates subject to a mortgage, decreed to be >old for.pajumount incumbrauees. 
two of whom were married women, should After decree he became lunatic, but no c<an- 
•execute a conveyance of the equity of redemption missi. n issued. A conveyance by him to a pur- 
■to the mortgagee, if the latter were willing to chase was oidered under s. 5 of the Trustee Act, 
lelease the tesTator's estate from the mortgage 11 Geo. 4 & 1 Will 4., Blake v. Blake, i) Ir. £q. 
■debt. The devisees refused to execute a deed of U. 592. 

conveyance, prepared in pursuance of the decree A petition, praying that the colTnniTle^.^ * f u 
. by the mortgagee, and approved of by the lunatic may be ordered to transfer property 
master : — Held, upon petition by the mortgagee, vested in a iiinafic as a trust ee, ought to be mi- 
Ihat he was entitled, under stat. ll.Geo, 4 A 1 title<I in the lunacy, and inxd not be entifled in 
IVTll 4, c. GO, to an order for the app-)intment of tlie matter of tl>e act which authorises the lord 
a person to execute the conveyance in the place* chancellor to make the order. Ihwier, In re, 
•of the devisees. Iload v. Halt, 19 L. J., Ch. 312 : 2 Kiiss. I ll 

14 Jur, 127. Ad interim committee incapable of conveying 

under the net 1 Will. 4, c. Go. s. 3. BaulfinK In 

Infant Heir of Mortgagor.]— In a suit by re, I Mac. & G. 100 : i Hail ck Tw. -176. 

■an equitable mortgagee against the .infant heir of 

the mortgagor, the estate having been directed Mortgagee.] — Property, of vv]ii<‘h iv 

■to be sold as most beneficial to the infant, the lunatic (not so found) -was mortgagee iit fee for 
latter was, under s, 11 of the stat. 11 Geo. 4 A l,3oo/., was sitld fur 900/. His beneficial interest 
- . 1 Will. 4, c. GO, directed to convey to the in the mortLqigc money having Icon by mean- rO’ 
purchaser. SeJndeJieU \\ IfeaJieldyB ISiin. 470: an equitable charge rediiced below 7(KP. : — Hold, 
.7L. J., Ch. 4, that this case fell within s. 5 of the act 11 

Where lands arc decreed to be sold in a raort- Geo. 4 k, I Will 4. c. 60. Sand ford, In /v, I 
gage suit, the ii fuut heir-at-law of the inortgagoi- Mac. & G. 538 ; 2 Hall k Tw. 137,' 
is not a trustee within ss. 8 .or 18 of the il 

Geo. 4 & 1 Will 4, c. GO. Goddard Macmlag, Mortgagor.] — A., after making an 

it Ir. Eq. H. 221. ‘ equitable mortgage of freeholds, became lunatic. 

Semble, the court has jurisdiction, under 11 Tne imuT gaged estate wms sold under a <Icci*aMu 
' Geo. 4 1 Will. 4, c. 47, s. 11, to make an order a foreclosure suit. The lunatic was in‘|d io be a 

^directing such infant heir to execute the convey- trustee within the 11 Geo. 4 k I Will 4, e. 00. 
ftnee. ^ ^ ’ , . .am! a conveyance was ordered to be irawle bj the 

..uy Se is not within the provisions of the 28 plaiiitil^’s solicitors ip the name Of the Iinallc, 
iGcoi* c. 25. Hoy is he -a necessary party to the without a referenced Iiogei% M re, 1$ G. J., 
''^OOpTeyance to the purchaser* Ik^ . _ Ch.'262 ; 8 Jur, 22il. 

liiOeo. 4 & *- — ' Devisees.] ‘—After a decree In a 

anx'ustoefcnwlitors’wit for the .sale of the imlwtate of rlic 
ol -mental' lh<3iiip;ol|y» ts incom** i testator, ami the application ol the 
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payment of the debt, and after a sale under that 
<lecree, the devisees of the estate, being lunatic 
or out of the jurisdiction, are ti'ustees of the 
estate, within the stat. ]I ileo. 4 1 Will. 4, 

c. 60, for the plaintiff in the cause, sembie^ 
Jark^ion v. Jliljwld, 5 Hare, 538. 

Practice— Order to Convey.]-— An application, 
under the 11 Geo. 4 & 1 Will. 4, c. 60, to appoiiit 
a person to convey in the place of an absent 
trustee, who ha,e been dischareed by a , decree of 
the court, ought to be by motion in the cause in 
which the decree was pronounced, a petition for 
that purpose being unnecessary. Callaghan v. 
Egan, 1 Dr. & Wal. 187. 

, Where an order that the master or any other 
person appointed by the court should convey in 
the name of a defendant, under the 11 Geo. 4 & 

I Will. 4, c. 60, s. 8, cannot be made contempo- 
raneously with the decree at the hearing of the 
cause, in consequence of the party to whom the 
conveyance is to be made not being then ascer- 
tained. (e.g., where lands are by the decree 
directed to be sold), an application, under the 

II Geo. 4 1 Will. 4, c. 60, that the master 

should execute a conveyance in the name of 
such difendant, must be made by petition. 
JVewman v. Fitzgerald, 13 Ir. ,Eq. E. 65. 

Under the 11 Geo. 4 & 1 Will. 4, c. 60, the 
master has no power to appoint a person to con- 
vey. It is for the master to “ approve,” and f<.)r 
the court to “ appoint.” Fowler v. IVard, 8 
Beav. 488 ; 14 L. J., Cli. 321. 

One of two executors appearing, from the pro- 
ceedings in the cause, to be a trustee within the 
meaning of the 11 Geo. 4 1 lYill. 4, c. 60, of a 

fund standing in the testator’s name, and it being 
proved by affidavit that he was living out of the 
jurisdiction, the court, without a reference to 
the master, made an order, under this act, for 
the transfer of the fmuh by his co-executor. 
Parker v. Jinrney, 1 Beav.. 492 ; 8 L. J., Ch. lOf. 

Wliere the court, in any proceeding in a cause, 
declares a party to be a trustee, within 11 Geo. 4 
& I Will. 4, c. 60, it may, by the same order, 
ilirect a conveyance . to be made. Walton v. 
Merry, 6 Sim. H28. 

Where, the court., by its tlecree, declares that 
an infant heir is a trustee, and the right of party 
entitled to a conveyaiice is established by that 
decree, the court will at the same time direct a 
conveyance from the infant heir, a petition for 
that purpose being unnecessary. Froom v. 
Broom., 3 .Myi. A: K. 443. S. P., Meller v. 
Fnlght, 1 Keen, 129 ; 5 L. J,, Ch. 168. 

- — Execution of Conveyance.] —Where a 
person has been ordered, under the 11 Geo. 4 
I Will. 4, c. <)0, to execute a deed in place of a 
refusing trustee, it is sufficient that be should 
execute the same deed that has been tendered to 
the refusing ti’ustee, it being expressed, in the 
attestation clause, that he has executed it in 
. place of the trustee, and in pursuance of the 
order. Fdef/, Fe 2 ^arte, 8 Sim. 395 ; 8 L. J., Oh. 

,■ 56; 2 Jiir. 1012, 

Beference.] — For tlie proper form of the 

reference under the stat. 11 Geo, 4 & 1 ^Vill, 4, 
c. 60, See Ph/ott, In re, 2 Huss. & M. 683. 

: ■ Where one it two executors, defendants in an 
administration suit,. was stated by affidavit to be 
out of the jurisdiction, an 03‘der w'as made for the 
, transfer of a fund, under tim 1 1 Geo, 4 & I WiI;L 4, 
without a reference,- it appearing from- the 
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proceedings in the cause, as was stated in tiie 
order, that he was a trustee witlsin the meaning 
of the act, Parker v. Bnrneg, HU[)ra. 

Eeference directed under 11 Geo. 4 k- 1 Will. 4, 
c. 60, in a case wffiere the cestui que trust, making 
the application, claimed in respect of interests 
devised in remainder after the deteiini nation of 
prior estates tail which had failed. Be Clifford 
Fatates^ In re, 2 Myl. & K, 624. 

Supplemental Affidavit.] — In proceed- 
ings' under the 11 Geo. 4 & 1 Will. 4, c. 60, all the 
circumstances giving the court jurisdiction, 
should' be stated in the petition, us a supple- 
mental affidavit cannot be read. Hartford, In 
re, 1 Con. & L. 394 : 2 Dr. & War. 292, 

Proof of Search.] — Proof of search for a 

trustee under the 11 Geo. 4 & I Will. 4, c. 60, 
s. 24, may be given at the hearing of the cause, 
by affidavit. Moore v. Vinten, 12 Bim, 161 ; 10 
L. J„ Ch. 345. 

— - Title of Petition.]— The title of a peti- 
tion presented, under an act of parliament, as 
the Trustee Act (11 Geo. 4 .k 1 Will. 4, c. 60), 
should contain a reference to tiiat act, as w»'eli as 
to the matter of the petition. latu, In re, 4 
Beav. 509 ; 11 L. J., Ch. 118 ; 6 Jur. 615. i, 

Costs — Infant Heir of Mortgagee.] — The in- 
fant heir of a mortgagee is entitled to the costs 
incurred on the reference, under 11 Geo. 4 k 1 
Will. 4, c. 60. 3Iiltown QFarl') y. Trlmhiston 
iLord'), FI. k K. 338. 

The infant heir of a mortgagee in fee having 
been found by the master to be a trustee of the 
mortgaged estate for the executor of the mort- 
gagee, the executor petitioned that the infant 
ill ight be ordei ed to recon vey the estate to the mort - 
gagor on payment of the principal and interest 
due on the mortgage and costs : — Held, that the 
costs of t he proceeding before the master .must 
be [laid by the mortgagor. Ommaneg, Fir parte, 

10 Bim. 228 ; 10 L. J,, Ch. 315 ; 5 Jur. 647. 

Devisees of Mortgagee.] — The costs of 

the petition and order, under the stat. 1 1 Geo. 4 
& 1 Will. 4, c. 60, for the reconveyance of a 
mortgaged estate to the mortgagor or his repre- 
sentatives, upon payment of the mortgage money, 
are to be borne by the mortgagor or his estate, 
although such proceedings were rendei'ed neces- 
sary by the circumstance that tiie moi-tgagee had 
devised the legal estate in the mortgaged preinises 
to three trustees, one of whom couli not be 
found. King v. Smith, 6 Hate, 473 ; 18 L. J., 
Oh. 43 ; 12 jur. 1083. 

Dunatic Mortgageeor Trustee.] — Costs of 

the committee of a lunatic trustee, conveying 
wdthin the statute, must be paid out of the 
lunatic’s estate. Bnjdges, Fie g/arte, G. Cooper, 
290. 

Semble,.the expenses of proceedings, unrhu* the 

1 1 Geo; 4 1 WiE. 4, c, 60, s. 5, Kir the purpose 

of obtaining a recouvejanee of a mortgaged 
estate from a mprtgagee of uusouiid mind, but 
not found such by inquisition, are to be botne by 
the mortgagor. Marrow, In re, Cr, 8; Bh. 142 ; 
U) L. J., Ch. 340. 

Where it clearly appeared that the lunatic was 
■ a- trustee of mortgaged premises, and the moi*tga.gc 
'■d^' hon.i^hed''.a,“doe&t'a.tioii to 'that effect;:— 
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Held, that the costs of proceedings under the act within the stat. 36 Geo. 3, c. 90, s. 3. Sylva v* 
11 Geo. 4 & 1 Will. 4, c. 60, to obtain a recon- Da Costa, S Ves. 316. 

veyance. must be borne by the mortgagor. A trustee, who is in a state of luincl which'- 
Leioes, hre, 1 Mac. & G. 23 ; 1 Hall & Tw. 123 ; renders him incompetent for the manageinent of 
IS L. J., Ch. 153 ; 13 Jur. 548. business, may refuse to transfer within the 

The costs of proceedings for a reconveyance by meaning of the 36 Geo. 8, c. 90, s. 1. M est v.. 
the committee of a lunatic of premises mort- Ayles, Turn. & R. 330. ^ . 

gaged to the lunatic will be ordered to be paid Construction of the act 36 Geo. 3, c. 90, s. 3,. 
out of the lunatic’s estate, where the lunatic is directing the transfer in certain cases of stock 
beneficially intei’ested in the mortgage money, standing in the name of a lunatic or his corn- 
and the petition is presented by the committee, mittee, not to extend to stock standing in the- 
Wheelar, In rc, 1 De G. M. & G. 434. name of another to ivhich the lunatic is entitled 

This rule, however, will not be acted on if the as administrator. Adams, D-t.'! parte, 2 Her. 112. 
mortgagor presents the petition, unless in cases 

where the committee has declined to take that Trustees under Foreign Will— Fo Eepre- 

step. Ib. sentatives Here.] — Trustees under a foreign will 

Application of the rule as to the costs of pro- dead, and no personal representation taken out 
ceedings under 11 Geo. 4 & 1 Will. 4, c. 60, for in this country, is a case for relief, by directing: 
the purpose of obtaining a reconveyance of a transfer of stock, wdthin the stat. 35 Geo. 3, 
mortgaged premises, to the case of a lunatic c. 90. Dee v. Baiih of England, 8 Ves. 44. 
mortgagee who was a trustee, and %vhere the Order for a transfer of stock within the stat. 
existence of the trust did not appear on the 36 Geo. 3, c. 90, as upon a refusal by a party 
mortgage deed. Townsend, In re, 1 Mac. & G. appearing by counsel, and admitting that she* 
686; 2 'Hall&Tw. 185; 2 hh. 348; 16 L. J., had disobeyed an order to transfer. Ilider w 
Ch. 456. Kidder, 13 Ves. 123. 

Eesisting Improper Order.] — If a motion Trustee out of Jurisdiction.] — ITnder 

is made to enforce an order under the 11 Geo. 4 A 36 Geo. 3, c. 90, on proof that one trustee had 
1 Will. 4, c. 60, and the order appears to be an become bankrupt, and absconded, and 
improper one, the court has jurisdiction to give abroad, and not likely to return, order was made 
the party resisting it the costs of the motion, that remaining trustee should transfer stock 
Khui, In re, 10 Sim. 605 ; 9 L, J., Ch. 257. into name of himself and another as co-trustees. 

Williams y. Bird, 

Eecusant Trustee served with Petition Where a bill is filed under the 36 Geo. 3, c. 90,. 

Appearing.] — If a petition is presented under the merely to obtain a transfer of stock standing in* 
10 Geo. 4, c. 56, or under the 11 Geo. 4 & 1 Will, name of a trustee who is out of the jurisdiction 

4, c. 60, to have a person appointed to convey of court, the order must be made at the hearing- 

property in the place of a recusant trustee, the of the cause, and cannot be obtained by petition, 
latter ought not to be served with the petition ; Bui'r v. Mason, 2 Sim. & S. 11. 

and if he is served, he will be entitled to costs. m ^ 

Third Burnt Tree BuiUmg Soauty, In re, 16 Aiscoadmg Trustee.J-lrustec oi fumJ 

Sim. 296 ; 12 Jur. 695. Afld see S. C., 1 Mac. & absconding, dividends of fund oniored to be paid 
G. 607 • 2 Hall & Tw. 44. "*^0 the cestui que vie. If/uirton v, Massey, 


under the 11 Geo. 4 & 1 Will. 4, c. 60, for the in- , ® f' Extends 

fant heir of a trustee under a settlement to con- Trasts.]--A. ami he resahmry 

vey to parties who claimed under the wiU of a f ^ deceased person, obta mod ndminis- 

party who claimed under the limitation in the and had part of the assets transferreil 

settlement to the right heirs of the settlor:- their iianies^, 1 he letters ot admimstratioa 
Held, that such heir need not be served with the afterwards reoaUed, and .admimstmtion 

order of reference to the master, or other ordei-s f anted to B., the sole next, o km of the 
in the matter of the reference : and the petition deceased, who was decLued to died in- 

of such infant, that he might be directed to con- was abroad, .and B a prisoner tor 

vey npon the trusts of the settlement, instead of contempt, toi not obeying .m unlei ot the court 
the tkste of the subsequent will, and that he transfer to the credit of the ciu.se cortam 
might be served with such orders as aforesaid, stock, which they had aclmitted, by their answer, 
being wrong, the petitioner could not have his ^sfong to the deceased. A petition wm. 
costs of opposing the cestui que trust. Brad- Presented, under the 6 Geo. 4, c i 4, to have the 
lurne, In re, 12l. J., Ch. 363. ti-ansferred : but tne court held, that the 

’ ’ ’ act extended only to express trusts, and refused 

to make the order. Dew v, Clarke, 4 lliiss, 511. 

y. Tramfer of Stock under tke 36 6feo. 3, i?. 90, 

and Succeeding Statutes, Eefusal by Executors of a Deceased Trustee 

to take out Probate,] — The execotorof a surviving- 
Under the 36 Geo, 8, c. 90 — Trustee of trustee appointed three executors, who In art 
Unsound Mind,] — Stock ordered to be trans- adveise litigation procured probate of bis will to 
ferredj under the stat. 86 Geo. 3, o. 90, the be decreed to them, but aHerwards refused to 
trustee being of unsound mind, though, no com-, take out probate. They are legal personal 
mission had issued, and having actually refused representatives of the surviving trustee, withix)^ 
to transfer, the refusal proceeding from mere the meaning of 6 Geo. 4, c. 74, and an order will 
of mind' ,8imm v^ MayUt, 4 Ves. be made under that act for the transfer of stock 
, standing in the trustee^s name. ■ An affidavit ‘ 

A' 'Itmatio abroad} under a Judlciai proceeding that they refuse to take out p»^te of 

of a commission’ of^ lunacy^ Is not testator's will is not sufficient togmund « order 


■'v’-v ■ ■ 
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under the act ; it should state that they refuse 
to take the steps necessary for enabling them to 
transfer. Winter, Me parte, 5 Enss. 284. 

Under the 11 eeo.4 & 1 Will. 4, c. 60— Con- 
struction of Act.] — Construction of 11 Geo. 4 & 1 
. Will. 4, c. 60, s. 10. Anon., 2 Jur. 886. 

CorislTuctioii of 11 Geo. 4 & 1 Will. 4, c. 00, 
ss. 10, 11. There must be a clear case of trust 
to justify the court in transferring. Crouch v. 
CroueJf, 2 Jur. 773. 

The request in writing mentioned in the stat. 
11 Geo. 4 & 1 Whll. 4, c, 60, s. 10, as to the 
transfer of stock, means a private request by the 
party requiring the transfer, and service of an 
order of court directing such transfer is not 
•sufficient. Madge v. Riley, 3 Y. & C. 425. 

A decree declared a defendant, against whom ■ 
the bill had been taken pro confesso, to be a ! 
^trustee of stock for the plaintiffs ; but the court ; 
declined to refer it to the master to appoint a , 
person to transfer the stock, in the place of the | 
■defendant, except upon a petition presented , 
U!ider 11 Geo. 4 & 1 Will. 4, c. 60. Fdhmes v. | 
Till, 5 Sim. 319. 

But where the widow and administratrix of 
an intestate, who had also left a child, of her 
own accord had transferred money in the funds 
into the names of herself and the infant child, 
it was ordered, under the 11 Geo. 4 & 1 WTll. 4, 
•c, 60, that the child should join in transferring 
the third to which the widow was entitled. 
Kidd V. Kidd, 1 Beav. 225, n. ; 2 L. J., Ch. 24. 

Infants.] — A testatrix directed funds to be 

transferred in the bank books iiito the names of 

A. B. and wife, and their children, who were 
infants, for the benefit of A. B. and wife for 
life, with remainder to their children. This was 
■done, and a suit being instituted for the perform- 
ance of Uie trusts : — Held, that the court had 
no jurisdiction, under 11 Geo. 4 & 1 Will. 4, 
c. 60, to order the infants to transfer the fund 
into court. Watts v. Soiivens, 1 Beav. 223. 

Bengal Oovernment ITotes.] — Bengal 

government notes are land wdthin the meaning 
of the act 11 Geo. 4 & 1 Will. 4, c. 60. Byre 
Sombre, In re, 1 Mac. &: G. 101 ; 13 Jur. 218. 

Trustee refusing to Transfer.] — The exe- 

'Cutor of a surviving trustee declined stating 
whether he would or would not prove the will, 
and neglected for thirty-one days after notice to 
transfer trust-stock standing in the name of the 
testator : — Held, that he was a trustee within 
the 11 Geo. 4 & 1 Will. 4, c. 60, and a transfer 
was ordered to new trustees. Coakell v. Pugh, 

■6 Beav. 293. 

Petition, under the 11 Geo. 4 &; 1 Will. 4, 
■•c, 60, s. 10, for the appointment of a person to 
transfer stock in the place of a trustee refusing. 
Cmwtlier, 1% re, 3 Jur. 21. 

A. and B. claimed adversely a sum of stock 
■standing in the names of A. and two other 
persons' as trustees. A. filed an amicable bill 
to have the rights and interests of himself 
.and B. declared ; A. was beyond sea, command^ 
ing a merchant vessel on* a voyage to India. 

B. presented a petition, under 11 Geo. i k 1 

WiU, 4, e. 60, praying that the stock might be 
transferred into court in the cause. Petition 
rrefused, the case not being within the act. 
jk’iitelmmn v. Stephens, 5 Sim. 498 ;■ 3 L, J., Ch. 
mh '■ ' , 


Trustee refusing to Eeceive Dividends.] — 

Stock was vested in trustees in trust to pay tlie 
tlividends to persons succe.ssively entitled for 
life. One of the trustees had acted, by joining 
in a power of attorney to receive the dividends, 
but, a new pow'er of attorney being necessary, 
he refused to join in giving it, or in receiving 
the dividends. There was a power to appoint 
new trustees vested in the acting trustee of the 
deed. A petition was presented by the person 
entitled to the first life interest to have a trustee 
appointed to receive and pay over the dividends ; 
— Held, not a case within s. 10 of 11 Geo. 
4 & 1 Will. 4, c. 60. Byrne, In re, 1 Jo. & Lat. 
535 ; 6 Ir. Eq. K. 563. 

One Trustee out of Jurisdiction.]— Stock 

was invested in the names of two persons upon 
trust, as was alleged, for the petitioners. The 
only evidence of the trust was the statements in 
the petition and verifying affidavits of a letter 
written by the donor for the purposes of the 
application. One of the alleged trustees being 
resident in some place unknown, out of the 
jurisdiction, a petition was presented, praying 
that the stock might be transferred to the 
petitioners ; but the court refused to make the 
order in his absence, though it was stated that 
he declined to act, and the other trustee sub- 
mitted to act as the court should direct. Bunhar, 
In re, 2 Jo. & Lat. 120 ; 8 Ir. Eq, E. 71. 

Executor out of Jurisdiction.] — Testator 

gave an annuity to his widow, and the residue of 
his estate to his children. The executors paid 
the testator’s debts and legacies, and purchased 
stock in their names to answer the annuity, and 
paid the dividends to the widow. One of the 
executors went to reside abroad, and the other 
died : — Held, that they were trustees of the 
stock, within 11 .Geo. 4 & 1 'Will. 4. Bover, Bx 
parte, 5 Sim, 500. 

One of two executors appearing, from the 
proceedings in the cause, to be a trustee, 
within the meaning of the 11 Geo. 4 1 Will. 

4, c. 60, of a fund standing in the testator’s 
name, and it being proved by affidavit that he 
was living out of the jurisdiction, the court, 
without a reference to the master, made an 
order under this act for the transfer of the fund 
by his co-executor. Parlter v. Burney, 1 Beav. 
492 ; 8 L. J., Oh. 107. 

Eefusai of Kext of Kin of Surviving 

Trustee to Administer.] — The survivor of four 
trustees of a sura of stock died intestate, and his 
sole next of kin refused to administer to him : — 
Held, that the case was not within, s. 10 of 
11 Geo. 4 & 1 Will. 4, c, 60, and therefore the 
court could not appoint a person to transfer the 
stock. Lumds Charity, In re, 15 Sim. 464. On 
appeal, 11 Jur. 256. 

Lunatic Trustee,] — Upon an application, 

under the 11 Geo. 4 & 1 Will. 4, c. 60, for a 
transfer of stock standing in the name of a 
lunatic trustee, the lord chancellor will not 
adopt the facts as found in the proceedings 
in a suit in the court of exchequer, but will 
require them to be ascertained by the usual 
reference, Pridemos, In re, 2 Myl. & Or, 640 ; 
7 L. J., Ch. 82. 

Where stock is standing, in the names of 
trustees, one of whom becomes a lunatic, and 
new trustees are appointed in his place, the 
court will not order a transfer of the st o(ik to 
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ha made to the cestui qiie trust, but it must 
be transferred to the old and iiew trustees. 

Smith, In rr, 17 L. J., Ch. 415. 


course. (/ ( 

Cafraij v. Daily, Ve; 

A court of equity wi 
('■n forcing a foreign ju 
daut unless he has beei 
of 1 he proceedings in t 
liad an o})portunity for 
{jnffin Y. Brady. 50 L. 

But vvlieii; by reason 
of a trustee to do his <i 
compelled to resort to 
forcing his right again* 
trustee should not be 
such proceedings, t.he < 
by the cestui que naist. 
the costs of such procec 


1. COSTS, CHARGES, AND EXPENSES. 

1. In Creneiail, 1019. 

2. RiifhU of Co-trUHfror mtnr .w, 1024. 

2 Indemnitij for Cods to Trudee hy Cestu 
quo Trust, 1024. \ 

4. Tni.dn’s Actbiy in a Professional Cha 

rader, 1025. 

5. Where Settlement Set Aside, 1030. 

6. Opinion of ConnseJ, 

7. Unsuhstmitiatfd Charges of Breach of Iras 

or Fraud, 1032. 

8. Mlseoiulaet and Breach of Trust, 

a. In General, 1033. 

h. Wilful Misconduct, 1040. 

e. Disclaimer or Refusal to Act, 1043. 

9. Trustee Bcf using to give Accounts or Injor 

mation, 1044. 

10. Trustee B>ef using to Coiu'cy or Transfer tli 

Trust Fund, 1045. 

11. Separate I)efe7ices,lW-iQ. 

12. Fund Li adjle for Payment of Costs, 

13. Tiumthm of Costs. 

a. As between Party and Party, 1058. 
h. As between Solicitor and Client, 1060. 

1 4. Practlee on Allowance of Costs, 1062. 


fiable Conduct— Costs thereby Incurred. J— A 
trustee may be honest, and yet from over-caution 
or some other cause he may act unreasonably, 
and if his conduct is so unreasonable as to be 
vexatious, oppressive, or otherwise wholly un- 
justidabie, and be thereby causes his cestuis que 
trust expense which would not otherwise have 
been incurred, the trustee must bear such expense, 
and it ought not to be thrown on the trust estate 
or on his ccstuis que timst. Clmpmaii, In re. 
Freeman v. Parker, 72 L. T. 66 — C. A. 

Right to set off Debt due against Costs.] — 

Where a person at the time of an order being 
made for payment of his costs by ^ trustees on a 
petition in the matter of a trust is indcl'denl tr> 
the trust estate, althougli the amount is not then 
ascertained, he cannot get any of such cods 
until he has paid the amount due from him to 
the trust, and the trustees, therefore, can set off 
the costs payable by them against ^the amount 
due from him. Ilarrald, In rc, Wilde v, WaL 
ford, 53 L. J., Ch. 505 ; 51 L. T. 44i— C, A. 

Lien for Costs. ] — Trustees for sale on the decease 
of a tenant for life having a piior legal estate : — 
Held, not to have any lien upon the pro|:ferty in 
respect of the costs of an abortive sale attempted 
bv them during the tenancy for life, or of pro- 
ceedings against them at law and in equity 
in reference thereto, not-withstanding such sale 
was attempted on the solicitation of the tenant 
for life, and with the consent and approbation, 
and by the direction of the cestuis que trust, one 
of whom was sui juris, the shares of the others, 
who were married women, being settled their 
separate use without power of anticipation* 
Lcedham v. CJiawaier, 4 K. k J. 458. 

Improper AppointmeEt of frustee.*]— A |jarty 
accepting the office of trustee, thoiigh ^ the form 
of appointment is legally followed, rbes so at bi» 
l>eril , If he is a stranger to the cestuis qme trust, 
it is his duty to communieate with them before,- 
accepting the office. PmtfeM v. Benn^ 17 Beay* 
r>n f 23 L. J., Ch. 497 ; ^ W, R. 68. • ; . „■ , 

A defaulting trustee, pending a suit foT-:ii.n ac- 
count and lor the appointment ‘ nl . 
appointed another peAon trttetee ; he 
the office' without any ’eohamurpeaiion to^ the 


1. In General. 

General Rules.]— As a general rule, trustees 
have a right to their costs out of the estate ; but 
the application of the rule depends upon the 
conduct of the trustees and their strict observ- 
ance of the duties of their trust. Beer y. Tapq), 
31 L. J.. Ch. 513 ; 6 L. T. 269 ; 10 W. R. 277. ^ 

A tru.stee seeking the direction and indemnity 
of court, as to the execution of his trust, is 
always allowed his costs ; unless the act required 
to be done leads to no responsibility, and the 
motive of the trustee is obviously vexatious. 
Okcrtc'is V. Chandler, 6 Madd. k Geld. 123. 

Trustees who hie a bill for the administration 
of a testator’s estate, are entitled to their costs, 
however small the estate may be, and however 
small tiie risk in administering the estate. 
Ilodgkinson Y. Gllhert, 19 L. J,, Ch. 424. 

Casts of course out of the fund to agents, 
receivers, and trustees, who have accounted 
fairlv and naicl money into court. Costs cannot 
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cestui que trust ; upon a supplemental bill his costs 
were refused, bat he was not made to pay any. Ih, 

Mistake.] — Trustees who had acted bona fide, 
though n[)ou an erroneous constiuction of a will, 
imt <u’dered to ynY costs. Harper v. Mamlmj. 2 
•lur. (:n.s.) 1197 ; 5 W. R. 62—L.C, 

W’here a trustee committed a breach of trust 
from a mistake of his powers, he was made to pay 
costs. Hnclelt (J'Ja rl^ v. llerhni, 1 Vcs. sen. 297. 

Appeal for Costs — ‘‘Charges and Expenses.”] 
— (-^osts incurred by a trustee in actions relating 
to the estate are not “costs” in administration 
. proceedings, but only “ charges and cxj;)enses,” 
and therefore an a[)peal lies from an order of 
the jiulge in such administration proceedings, 
allowing a trustee his costs of such actions out 
of the estate. Charles v. Jones (.^3 Ch. D. 80) 
explained ; ChennelJ In re (8 Ch. D. 492), 
approved. Bedtloe^ In re. Co tones v. Cottam, 
62 L. J., Ch. 283 : [1898] 1 Ch. 547 ; 2 R, 223 ; 
68 L. T. 595 : 41 W. R. 177— C. A. 

Right of Trustee’s Executor to Costs out of 
Assets,] — The trustee of a marriage settlement 
invested the trust moneys, witli the consent of 
the husband, who had a life interest under the 
settlement, in an unauthorised security. On 
the trustee’s death, his widow, as his adminis- 
tratrix, became trustee, and, on ascertaining 
that the settlement fund was in great danger of 
being lost, instituted an action for administra- 
tion of the trusts of the settlement, under which 
the greater part of the trqst fund was recovered. 
It was contended, on the authority of Ilaldenhy 
V. SpofforOh (9 Beav. 195). that the plaintiff was 
entitled to her costs of the action : — Held, that 
that case must be understood to decide that 
the representative of a defaulting executor is 
entitled to costs out of the executor’s assets, 
not out of the assets of the original testator 
whose estate is being administered. G'lirney v. 
(hirney, 48 L. T. 529. 

Held, accordingly, that the plaintiff could not 
he allowed to retain her costs of the action as 
against the cestuis que trust, though she was 
entitled to her costs, .charges, and expenses as 
trustee other than those of the action. Ih. 

Originating Summons — Costs.] — An origi- 
nating summons under Rules of Supreme Court, 
1888, Ord. LV. r. 3, for inquiries or directions, 
without administration, is equivalent to the old 
chancery practice of commencing an administra- 
tion suit, raising the particular point by the 
pleadings, obtaining an inquiry by direction upon 
that pofnt, and then staying further proceedings. 
Accordingly, upon such a summons, the court has 
■jurisdiction, provided it has proper parties before 
it under r. 5, to deal wuth the question of costs, 
although no estate or fund is sought to be ad- 
ministered ,* and if the summon.s lias been taken 
out by trustees, they are precisely in the same 
position, as regards their right. s to costs under 
Ord. LXV. r. 8, as if it -vVere an ordinary action 
for administration, MeManJ^ In re, Mmid v. 
Medland, 38 L. J*., Oh. 572 ; 41 Ch. D. 476 : 60 
L, T. 851 ; 87 W. R. 753— C. A. 

An originating summons was taken out under 
Rules of the Supreme Court, 1883, Ord. LT. 
r. 3 (g), by one of the three trustees of a will, 
against his co-trustees, to' determine whether the 
trustee ought to call in certain mortgages on 
which 'the testator’s res'idxiary estate had been 
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invested. , One of the defendants; was rJsr. 
tenant for life or widowhood of part of the 
residue, and the other was bencfioirilly eid.it ie<l' 
absolutely to a moiety of the I'esidue. Tlio 
person beneficially entitled to the otlier nuiety. 
a daughter of the testator, 'was not a part}- 
to the summons, but the plaintiff and uiic' 
of the defendants were two of the three trustees 
of her marriage settlement which corajirised her 
moiety Held, by North, J., that the court Irad 
jurisdiction, notwithstanding tlie suinmons did 
not ask for administration, to direcr an inquiry 
what the trustees ought to do with reg.ird to the 
calling in, of the iaortgage.S 5 but had lio juris- 
diction to make any order as to costs, all the' 
persons interested in the trust estate not being 
before the court : — Held, oii appeal, that the 
summons had been properly taken out under 
Ord. LV. r. 3 (g). and that under r, 5, a 
sufficient number of the persons beneficially 
j interested in the estate had been served to give- 
j the court the same jurisdiction as to costs as In 
Ian ordinary administration action, though the 
' court had power, if it thought fit, to reqiiire any 
other person.s to be served before deciding the 
question of costs ; and that the judge below 
ought to have exercised his discretion as to cost.'-' 
under Ord. LXV. r, 1, by reserving them, as in 
an administration action, until the inquiry 
directed had been answered. Ih. 

Retainer of Costs— Order — “The Judge doth 
not think fit to make any Order as to Costs.”] — 
Where in an action between a cestui que trust 
and a trustee the judge, having his attention 
directed to the question of the payment of th«e 
costs of the action, and having the estate .suffi- 
ciently represented before him, makes an order 
that he “ doth not think lit to make any order 
as to the costs,” the trustee is not entitled to 
retain the costs out of the trust estate in his 
hands. IlodyJmison, In re, Hodgldnson v. IJvdy- 
liCmn, 64 L. J., Ch. 663 ; [1895] 2 Ch. 190 ; 12 
R. 297 ; 72 L. T. 617 ; 43 W. R. 594— C. A. 

Statute-barred Items.] — Trustees acting; 

honestly are entitled to pay and retain the 
amount of a bill of costs, although some of the 
items in it are statute- barred, and the cestuis que 
trust cannot intervene and prevent the payment* 
Bwlqett v. Bndgett, 64 L. J., Oh. 209 : [1895] I 
Ch. 202 ; 43 R. 1 ; 71 L. T. 632 ; 43 W. R. 167. 

Trustee not Appearing at Hearing.] — A tni.s- 
tee not appearing at the hearing of the cause, a 
decree was made against him, with liberty to 
show cause against it. Under this order, he set 
down the cause a gain, and prayed his costs, which, 
were given him on paying the costs of the day on 
' the former hearing. Norris v. Norris, 1 Cox, 183. 

Action to Enforce Pre-existing rnteiests.] — A 
party becoming a trustee tinder a deed creating 
interests adverse to interests already existing 
may be liable to costs in a suit instituted to en- 
force such pre-existing interests in the trust 
property. Meajf v. Tonge, 9 Hare, 105 ; 20L. J., 
Oh, 661. 

Action of Covenant— Bill of Interpleader.] — An 
action of ,< 30 Yenant was brought against a trustee* 
who lodged the amount claimed in court, and 
filed a bill of intei'pieader, which was dismis.sefi 
, with costs bn demurrer : — Held, he was entitled 
i to have the money returned without deducting 
! the costs, Coyle v. Cummeel, 1 1 Ir. Eq. R. 51 7. 
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Claim of Trustee to Trust Property.] 
a suit was not occasioued by the claim of a tius- 
?tee to the trust propo^'t 3 ^ and the costs had not 
been increased by that claim, the costs or the 
■trustee were allowed. Jtittso7iy, Sto7‘dy,l Jui. 
<KS.) 771 ; 3 R. ()27. 

Trustees appearing without being Served.]™ 
'Where an infant defendant had married without 
-obtaining the consent of the court, funds in court 
thi her name were ordered to be paid to her hus- 
.band with her consent, no settlement having been 
made. The trustees of the fund, who appeared 
without having been served, were not allowed 
‘their costs. Beyimtt v. Middles, 10 Jur, 534:. 

Question as to whether Legal Estate passed.] 

not being clear whether the legal estate in 

the realtv passed by the codicil of the survivor of 
the two Iriistees, or descended to his heir, the 
costs of making such heir a party to a suit, 
l^rought by the executors of such surviving trus- 
tee against the cestuis que trust, were given to 
the plaintiffs. Greenwood v. Waltefoinl, 1 Beav. 
/)76 ; 8 L. J., Gh. 333. 

Action for Specific Performance.] — Agreement 
tov a lease of a farm, referring to a paper contain- 
ing the terms: bill for specific performance ac- 


Payments and Advances. ante, 0. h.viii. 
On Payment Into and Out of 0outt]~~See ante, 


Vesting Orders.]™A9(?0 ante, H. 1. d. ui. 
Solicitor-Trustee, Rights of .] — See ante, C. b. 


Rights of Co-tkustees. Intee .sf.;: 

u.]-— A large balance was found due jointly 
a trustee" and the representatives of a 
sed trustee ; but costs were given to both 
such balance had been paid. It being 
ited that no part of it could be recovered 
the estate of the deceased trustee : rieid, 
the surviving trustee, on payment by him 
i share of the deceased trustee, was entitled 
lien for it on the costs awarded to the 
sentatlves. The court ordered such costs 
carried over to a separate account, with 
to annlv. JBlrliS v. aiueJdetJmait, 33 


'dants. the trustees, one moiety of any costs, 
•charges, and expenses properly incurred by them 
as trustees of the will of the testator beyond 
•their costs” of the action. The taxing-master 
'disallowed the costs of former trustees, who 
were dead, paid to the executor of the survivor 
in consideration of his transferring the trust 
property, also costs of examining into the state 
the trust propei-ty, and the validity of the 
power, before the appointment, also costs of the 
‘donee of the power in appointing. On summons 
’to review taxation : — -lleld, that the trustees 
•were bourn I to pay the costs of the old trustees 
in’operly incurred ; that the burden of proof 
that the payments were wrong lay on the ob- 
iectors Held, also, that it was not only tlie 
ilght, but the duty, of the new tru'stees tO' see 
'what the estate consisted of 'and' that' the power 
was properly exercised; also that they were 
Mentxtled to the costs of the donee of the power 
w¥oh they had paid.- The irasteas were there- 
•iore' on, principle entitled to the- costs disallowed, 
-snbieet to the dlsorotionof the taxing-master as- 
to OUviisr, 67 -L. T, 230. - 


S. Inhemkity to Tepsteb by Cestoi. 

TEOST. ' _ 

’ Oesttti tne Trust using Trustee’s Wimm ' ts Co* 
defendant.]— -A cestui que trust, using: trw-tees 
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Tiaino as co-«lefeTidant, ordered to give latter 
security for costs. Annpi^lcy v. Simoon. 4 Madd. 
390. 

Cestui que Trust about to bring Action.] — A 
CO'I ni que trust, about to tile a billj should apply 
to his trustee to become a co-plaintitf, iiideinni- 
fying him against costs. If he refuses, he must 
abide liis own costs, as a defendant. If he is not 
applied to, idaiutiff must pay his costs. Bon do 
V, Spa r ken. \ Moll. 8. 

Trustee requested to bring Action to Compel 
Payment of Settled Debt.] — Mahore, by the terms 
of a marriage scttlenient,''it was declared that a : 
tniAce sliould stand })ossesseil of a debt, upon j 
trust, in tlie tirst instance, to call in or compel 
payment of such debt, unless ilie cestuis que 
trust consented to its remaining outstanding, 
and the trustee is requested by the cestuis que 
tru|?t to call in the debt, he is not entitled to an 
indemnity from them previous to his bringing 
an action, if necessaiw, for the same ; an<l a 
trustee, under such circumstances, was made to 
pay the costs of a suit made necessary by his 
neglecting to bring the action. Mrhy v. Manh.^ 

3 r. c. 295 ; 8 L. J., Ex. Eq. 33 ; 3 Jur. 221. 

Seeeiver appointed to bring Actions in lifame 
of Executrix.] — A receiver appointed to collect 
in assets, and to bring actions in the name of an 
executrix, must give secui'ity to indemnify the 
executrix on account of such actions. Taylor v. 
Allen, 2 Atk. 213. 

4. Trustees Actino- in a Peoeessional 
Oharauteb. 


timber and stock in trade, upon trust to sell and 
apply the money arising from the sale in paying 
the expenses of preparing for, making, and com- 
pleting such sale or sales, including the usual 
auctioneer^ commission, and otherwise incidental 
to the aforesaid trusts.” B. was an auctioneer, 
and had been employed as such by A. : — Held, 
that tlie words appeared to have been inserted to 
provide for B. being employed in the sale, and 
that B. was entitled to charge his commission. 
Douglas v. Arelibiitt. 2 De G. k, J. 148 ; 27 
L. J‘, Oh. 271 ; 4 Jur.'(Nr.s) 315 ; 6 W. K. 306. 

An assignee of a mortgage, being one of a firm 
of auctioneers, sells under a porver containeci in 
the mortgage deed, and charges for personal 
trouble and commission. On the question 
whether he was entitled to those charges : — Held, 
that so far as and when he was mortgagee in 
possession he was a trustee, and the rule of 
equity applied, and he was therefore not entitled 
to charge for personal trouble during that 
period. 31atlmon v. Clarke, 3 Drew. 3 ; 3 
Eq. E. 127; 24 L. J,. Ch. 202: 18 Jur. 1020; 
3W. E. 2. 

Broker.] — A brokexq having taken an assign- 
ment of several cargoes in trust to sell them on 
their arrival, and, out of the proceeds, to repay 
himself the amount of his , advances, took 
possession of some of the cargoes, and sold them 
under the power in the deed, w'hile the rest 
were sold under an order made in a suit 
instituted by him to enforce bis security, by 
whicli it was directed, that they should he 
sold by him in such manner and at such time 
as he and the receiver in the cause should agree, 

yoD. XIV,' ' ' ,■ ’■ 


I and in the event of their differing, then as il:c 
; master should direct : — Held, that, in the iat.ler 
i sales he was entitled to the usual coinmission 

allowed to brokers employed by the enurf, but 
that ill the former he was not entitled to any 
commission, having sold as trustee. Arnold \\ 
Gariierp2 Adh, 231 ; 16 L. J., Ch. 320; II 
Jur. 339. 

I Bankers.] — Where bankers become also 
: trustees, they are not entitled, in. the abseneo 
of any contract, either express or implied, to 
make a profit of their fiduciary duties, by 
ein|>lojiTig themselves as bankers, and by advanc- 
ing, in that character, to their cestuis que trust, 
money to be repaid with compound interest. 
Crosskill V. Bower. 32 Beav. S6 : I N. E. 370 : 
32 .L. J., Ch. 540 ; 9 Jur. (N.S.) 267 : 8 L. T, 135 ; 

II W. E. 411. 

The trustees were held not to be legally 
entitled to claim more than simple interest at 
5 per cent, per annum on sums advanced by 
them. Ih, 

Surveyors.] — When a testator declared that 
“his trustees should be entitled to receive all 
costs, charges, and expenses, fees to counsel, and 
for advice and for professional assistance and 
loss of time,” one of the trustees, who was a 
land survc 3 ''or, was held entitled to compensa- 
tion for loss of time, inills v. Kibble, I Beav, 
559. 

A testator gave all his residuary real and 
pei’sonal estate to trustees, upon trust for his 
wife for life ; and after her death he directed 
that a just and true valuation should be made 
of “all his freehold and leasehold estates, 
stocks, funds, and securities, and othei* residuary 
personal estate,” and directed the same to be 
divided, or considered as divided, into seven 
equal parts, and then disposed thereof ; and the 
testator directed that A. B., one of his executors, 
who was a surveyor by profession, “should be 
entitled to charge, and should be allowed all 
reasonable charges, as a surveyor, in valuing his 
said freehold and leasehold estates, and in letting 
the same, and in collecting the rents, or otherwise 
in the management of his said estate.s, whenever 
requested or instructed so to act by his co- 
trustees ” : — Held, that this latter clause applied 
solely to the valuation and raanagernent of the 
freehold and leasehold estates, and that A. B. 
was not entitled, under this clause, to make 
any charges in respect of valuations made 
him of the residuary’s personalty after the 
death of the testator’s widow. Knott v. Cottee, 
16 Jur. 752. 

Solicitor — Trustee — Out of Pocket Expenses.] 
— ^A trustee, who is a solicitor, is entitled to be 
repaid such costs, charges, and expenses only as 
he has properly paid out of pocket ; and it makes 
no difference in this respect that the instrument 
creating the trust may have directed that the 
trust moneys should be applied (inter alia) in 
payment of all expenses, disbursements, and 
charges to he incurred, sustained, or borne by 
the trustee in professional business, journeys, or 
otherwise, and that the trustee might retain all 
reasonable costs, charges, and expenses, which he 
might sustain or be put unto, such costs, charges, 
and expenses to be reckoned, stated, and paid as 
between attorney and client. Ahore v. Frowd. 
3 MyL & Or. 45 6 L. J., Ch. 372 ; I Jur, 653. 

A solicitor, who is trustee, is not entitled to 

^ 33 
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obarge to hi. i.rofes.io.al services which a party ; he 

1)0 assume J to have tieen n-udered m Viawpen solid tc ajid cli 

duu-aoter o£ trustee; bui lder a contract c„,ts 

ealered into, he umy be ent tied to h;s Profes- ,55. 

sioiial charges, bhi-eiroiih Id re, i Beav.. , ^ dcoi.eo ir a redempt 

a^^rtttis'-t-.solidtor in the trurt 

nvittef'^ li(? Oil Iv entitled ■t<^ costs out of pock e •, ^ . ... ’ i aiul tl 

lu.ougi. the rule is not iullexible, ancl under fur an 

special oircumstauces._ the tatoio.p em the grouud 

coiiipousatioii by ii hxed ^ . i oocUet oidv oiialit to ha 

allowing him to make tl'J U’Ua^ ?-eaV 088- toused, but without eo.sts 
charges. IhtMrmie f’fP' ,7?; mlLtion to the form of t 

9 .luv. 7(i.-. : A r., nom. Bh„r t. lian,h-tg,je, 14 9 

^'‘Ah-urtet? who was a solicitor, canie ‘0 “ toal Juw 

.sol tloment of accounts with, liw ccstuis V - ’ .j j . j j solicitor iv 
and theroupou a general release was «^etuted “ , A bill w.as dch 

In Hie iR'Coiints, the iriistee lEid taken cm on March S. the solicitor ceased to tnjt. 

bills of costs for protessional *p®:’i77\he ifter discussion as to the animiut. and ha,js;iug 

under the general rule, ho w.as not entitM. lhe pvofessional advi.'U, the client 

oestuis que trust were assisted on the occasion aeduetmn being 

by an iiidopeiident solicitor, who peiusei mude therein. On an application being iiiat.e 

bills, anil settled and attested the • ^..jthin twelve iiionths, the court refusitd to order 

Held, under the circumstances, tin t the tiustee w 1 1 u^.av. 209. 

was entitled to the benefit ot the release. tl tax.iuou. j , > 

V. P.irhrr, 9 Beav. SS.o ; 10 J'»'- ; _ ]jot Confined to Express Trust.]— The 

On a settlement of d the latto rule that a sulieitor trustee acting in the trust 

.A. .u.ii 

sts Sis 

win fpt Bw'iaf’toCv TsG • '^"profif LrtsHtoUowx-d' to’ Im' ex'emitPr who 

out ot pocket. Juthl <> ''''""1 » - ■ , ^ j.g [ j^g ^jg o^yn solicitor, upon an obiee- 

U 1:: Sk^^ent .or the purpose, by a creditor who was a i.arty to the 

tnirtee who is a solicitor is not entitled to suit. IK 
oluarge his cestui quo more “7®^ Acting for a Body of Trustees of whom he 

out of ];ocket lor liis ^enicc^ m caiijiUto Otip UVhcrc one of a set ot trustees p's n 

suits ill relation to and Ea^E solicitor and bv the directum e>f his co-trustee. 

(romiey^r, irW, H Jo. ck Lat. 0.8 ; 9 Ii. Eq. E. ^3, ,,, otters reluiiiu to tiu 

■‘'1 solicitor, who accepts a trust uncto a will tv-t a'’'cau?inTlfitctyj. CJ 

or settlement, is not entitle«l to chaigt ^ .. ^ ’ .-iHowed anv remuneratiou fur professiuua 

andlabourdonebyhtouspahcitorin^ eutitlel tu costs out ol 

the trust. -V«' Y. ./micv, 1 Hall i. lu.b.rt.n., y. IJnmuMor. .1 Ue U. M 

1 JIac. & G. l)t>8, n. ^ G. lliO ; 2.1 A. J., Oh. 2 .)U ; i .lur. (x.s.) I'u.i 

limit on Eule.J—Thenilothata solicitor, 3 AV. B. G02. trustees is mm o 

SlliSiifliS 
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tax eoftts bet wean ^-oiiciror aiul client, the i was made directing the usual account-^ ot dse 

Taxing masrers aiv al liiuaty tn take notice of ' testator’s personal estate. The executor of the 
ithe fact that the soIieit<ir is 'also a triistee, and | solicitor, in bringing in his accounts im ler tlie 
•to a[)ply tlio nih* acconlinu-Iy. fb. , | decree, inserted the bill of costs as otu of his 

Tiie riilo which alio.ws a’ solicitor, b'dng also a ; items of discharge : — Held, that although as 
trustee and a party ro a ca,use, to charge full , between solicitor .and client the bill was no 
costs where he a<‘ts 'in the suil for a body of trus- i longer subject : to taxation, yet, as against the 
tees, of wliich he himself is one, does not ap])ly executor, the persons beneficially int nested wme 
to the case of a solicitor ])eing a trustee and act- entitled to question its amount as an item of 
iug as solicitor for hinHcif and his co-trustees in dhscharge, but that an order referring it for 
the administration of the tru^t estate out of j taxation was not proper, the right course b;*ing 
■court. Linrolii v. II h Flare lb8 ; 20 to direct the taxing master to state whether any 

L. J., (di, Thlj ; jr> Ju]-. items objected to were fair and proper to be 

Knuploying a prefevNiomil per-oii implies an allowed, and to what amount. Alkfi .Jare'et. 
undertaking to remunerate him, but the inference L. li. 4 Oil. 616 ; 21 L. T. 2S0 ; 17 W. 1:1. 1H3. 
may l->e rebutted. v. JhiVllc, 2 Macq, 

li. L. 80 . Partners.] — Where one of the two 

bix trustees appointed one of their own partners was a trustee under a will : — Held, that 
body, a solicitor, to act, with a*) allowance the firm could only charge the testator’s ediite 
"‘of his necessary ciiarge^ and expenses, and for costs out of pocket. Collins v. Carnj.^ 2 
.a reasonable gratification.” He had an in- Beav. 149. 


tere^t in the estate : tho-e who appointed him Trustees can only be allowed costs out of 
had not. lie coniemled, howevei', that they pocket for professional business transacted b}^ 
were res[)onsib]e for the expenses incurred by ' a firm one of whom is a trustee, though the 
him in attempting to rcjili-^e the property for i business be done by one of the partners who is 
Ids inrii benefit, and that lie was bimself to not a trustee. CImstophers v. White, 10 Bear, 
be absolved from all jiarticipatioii in that 528. 

reqion'^ibility : — Held, that he was wrong, Ib. The rule that a trustee shall make no profit of 

his trust does not extend to his partner, and 

Principal and Agent — Division of Profits.] therefore where a trustee, being a solicitor, era - 

— A solicitor, one of three trustees, apjiointing ' ployed his partner profe^ionally in the matter 
another solicitor to act for him on agency toims. ! of the trust, upon the terms of such |.)artner 
dues so for the benefit of the tru-^t, although it being alone entitled to the promts, the court 
be done with the consent of his co-trustee-s : and allowed the professional charges. Clack v. 
•any atlvantage which may arise to him by the C:trlo)i,W L. J., Gh. 689 ; 7 Jur. (N.S.) 441; 4 
contract is for the berieHt of the trust estate ; — | L. T. 861 ; 9 W. R. 568. 

Held, therefore, that a taxation of the solicitor’s ! In a suit by a trustee against his co-triidee, a 
•eo^ts was properly made as between principal | solicitor, and the parties beneficially interested 
a ml agent, instead of solicitor and client. 7h/pW, I under a will, some of them being infants, the 
Id n\ 28 L, J., Gh. S57 ; 18 Jui'. 660 ; 2 R. ! costs of all parties had been ordered to be taxed 
249. j and paid. It appeared that the defendant 

j trustee, the solicitor, had conducted his defence 

Executor.] — Whether an executor, being i by his partner. The taxing master allowed the 

solicitor and acting as such in the adniinistra- j solicitor trustee costs out of pocket only : — Held, 
Hon of the estate, by bringing or defending suits | that the rule which had alloweil to solicitor 
-uT otherwise, is entitled to an allowance for costs ; trustees costs oat of pocket only, being well, 
in respect of his professional labour, beyond costs ! established, the court woiikl not, with reference 
out of pocket, and if so, whether as between | to the question of costs, inquire whether the 
solicitor and client, qumre. Cannirhael v. | conduct of the suit by the partner of the saiicitor 
Willson or 1177.^/,*., 4 Biigh (N.S.) 146; 2 Dow. j trustee was beneficial for all parties, though no 
A: CL 51 — H. L. (Ir.) party objected to such inquiry, but th;Tt all costs 

A solicitor was apjTointed executor, and was beyond those out of pocket must be disallowed, 
to be at liberty to charge for his professional Zi/on v. Bailee, 5 De G. & Sm. 622. 
services Field, that he wms only entitled to 
charge for services strictly professional, and not 
for matters which an executor ought to have 
done without the intervention of a solicitor, 

•such as for attendances to pay premiums on 
policies, attendances at the hank to make trans- 
fers, and attendances on proctors, auctioneers, 
legatees, and creditors. Harbin v. Darby, 28 
Bear. 825 ,* 29 L. J., Ch. 622 ; 6 Jur. (N.S.)'906 ; 

'8 W. R. 512. 

The solicitor for the plaintiff in a mortgage 
suit, being also a co-plaintiff, as executor of the 
mortgagee is only entitled to the costs out of Fund.]— Trastees of, a settlement, originally 
pocket. Macartney v. Dicliey, 16 Ir. Ch. R. valid, but which becomes,* void on the barik- 
409/ And see PoUa^'d v. Doyle, supra. ruptcy of the settlor, are entitled as against the 

trustee in bankruptcy to a lien on the trust 

Executor of Solicitor Mmself an Exe- property for expenses properly incurred in the 

eutor.] — solicitor, who was one of the executors performance of their duty as trustees. Otfichd 
of a testator, paid himself out of the assets a bill R&oemef, Mae fmU, Holden, In re, 57 L. J., Q, B. 
lor business done for the testator. Twenty-six 47 ; 20 Q. B. I). 43 ; 58'ii. T. 118; 86 W. E. 189. 
years after the death of the testator, and ten The settlor of a post-nuptial settlement 
jears' after the death of the solicitor, a decree brought an action to set it aside. The trustees 





5. Wheee Settlement Set Aside. 

Voluntary Settlement — Bankruptcy.] — A 
voluntary settlement made by an insolvent 
having been set aside at the suit of the assignee, 
the court refused to order the trustee of the 
settlement to pay the plaintiff’s costs, but gave 
him no costs as against the piaintilf. Townsend 
V. Westacott, 4 Beav. 58 ; 5 Jur. 748. 


Attempt to uphold Settlement — Lien on 


108.2 



■Costs, £^3cpm§e§. 

. ■ _ Costs of OpiEioB.J— A .trustee is entitle i, , 
to the costs of taking the opinion of connsel tor 

was entrapped into fcecomingn trastee 

butit w^s 

He consulted counsel as to the lubihty he nau 
inouirS. and instructed him to prepare proper 
deeds for his protection. It was iliscovei ed that 

. breach of trust had been committed previous- 
to to befoming trustee, and counsel px-epared 
a bond and release for A. B.’s protection but 
which were never executed, in “f 

■ suit having been instituted by A. pto^set the 

■ ^ntter risrht. During the above-mentioned suit 

proposals to A. dor li 
I the advice of couosc].’ 

in. ..corifeimice Heid.^ , , 

entitik to the fee paid by Mm te 
~ lens V. Newhormigh (Lotii).. 

17 'i^J.,Ch. 332 ; 12 Jnr. 31!'. 

■Bonds were 
vri'vor of .■biisbiiticli' . 

> death .of the' stir- : 
•list for all or one of dlie 
or child or remoter issue of themarnago 
husband and wife should jointly appoint, and 
default as the survivor should appoint. 1 hei i 
child of the marriage, a soip^.anii 
■ ■ ' ■ ■ '-cised the'.joint..''"; 

je son ' came of .age* ;.... 

;d th at the fund should be paid 
■"1 decease. b?oon after this the* 
applied to the tiaistees to tran>fer 

■\;j * • ^ - The father 

during the ininority of the son, applic‘ci’ 
— "1 transfer the far greater part 
,e fund into ins sole name. tru>U'es 

laid a case before counsel, who advised that il 
certain requisitions were comphed with, t le 
V... XX. trustees might safely transfer ^ 

!et aside the trustee has requisitions were complied with, bur tiie Ini^ 
m^utv otv\ght,the^ rofeed to transfer without ‘be proteciion o i e 
and, therefore, if court. The father and sou hied a bii t o 

right of the transfer to tliem, and prayed thot t. e tiu>xce^ 
might pay the costs. One of the vice-e!iancedin> 
m^^le a decree for the transfer, bu t ordeml tiic- 
■Ch. I father and son to pay the costs of the ,an«.. , 

_ __ . ^ sal, as to costs, by tlie father and svm 
Held, that tlie decree was correct ; Knight brace. 
L.J., dissenting. v. A7;q/, 1 lie 

27 L. J., Ch. 29 ; -1 dur. ”2! ; 0 \V. K. Ni. 

j,— - -.-.j. 7. ■ UlirSUBSTA'NTIATED CHARGES OF BRHACH 

they consider trustees would not * 'jqjusT OE Fkauh. 

Semble, where a on a doubtM Vont^dned a11e<mtions of great fraud 

has taken the opinion of counsel, which jsdirectl^f A bill contain ^ ^ The trustees. 


of the settlement defended the action, wnieu^o 
Ss nissed with costs, but the costs were not paid 
]he settlor became bankrupt within two years 
after the date of the settlement, w^ch accord 
i^oly became void under s. 47 of the Bankruptcy 
-—Held, that, as the settlement was 
originally valid, and as'the costs of the action 
£d been incurVed by the timstees per- 

foimance of their duty as trustees, they _ 
entitled, as against the official receiver, to a lien 
on the trust fund for such costs. lo. 

Kectification-Ifo Claim by Trustees.]- 

Tn an action against the trustees of a volun- 
tary settlement for rectification Held, that as 

Ibev did not set np any claim, but repr^ented settleinent, wid 
M>tent parties, who could not be ascertained, ,^8 obtained 
ft tS duty to attempt to maintain the thatA.B.was 
fet kment and therefore the costs of the this conference. 

Sustces whe declared to be a charge on the u Beav. 403 

trust estate. James v. Hot Acting on Opinion.]- 

833; 29Cb.D.212; “ M ^ ; 33 W . B. 462. ,^6 benefit of the surv 

And .see v Arcritf, 39 L J, Ch - -7 , ^ a; 

L. R. 10 Eq. 405 ; 23 L. T, 136 , 18 AV. B. lO^u. ^ _ 

... Appeal.! — The judge of the county childim 

court set aside a voluntary settlement. He gave as 
the trustee in the liquidation his costs out oi m 

oo!f «£°Uie"tfustei‘ Site seUlement ° The re vvHe^dSi without having oxer 
rtusteesbf'rhe settlement appealed to the chief power.^Two months attei th- 
Sd w 'who discharged the oiHer of the county the father apponiteu 
Suft’ at court of appeal restored the order to him after h.s own 
r nniTTiiv rTHirt '—Held that the trustees of father and son c ^ , 

I settSt oSt to htve teen satisfied with the funds into their jomt names, 
the decision of the county court, and that they had abo, dining • 

r; s s 

46 L. T. 113 ; oO W. R. 584— C. A. 

Where a settlement is sc 
BO right TO his costs as a 
being no contract in existence . 

costs' are given against him, he has no 
appeal. EntUm v. 'J litmijtson, 52 L. J., CH. bbi 
23 Ch. D. 278 : 49 1. T. 109 ; 31 W. K- 59te 
0. A. And see Timier y.IlaiicoeJt,'olE. J.. 

517 ; 20 Ch. D. 303 ; 46 L. T. 7.60 ; 30 W. K. 4bC | upon appe. 

—c.’a. 

G. Opiniok op Counsel. 

Trustees Acting on Opinion.]— If counsel uir 
del take to say 1 
have acied safely 
the court, Sv.*...bA: 
aga' 

2nit" 
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the character of trustee an;l lessee -Held, to 
Taave beeo properly dismissei]. Ib. 

An action liaviiig been bruug'at to try the 
question of injury to the estate and mismaiiage- 
Bient, ami on the ace«'>Mnt taken a balance having 
been fomid due to the truste-es, and the charges 
breaches of coven,ant having been abandoned 
at the heariiig : — Hold, that the trustees were 
entitled to the costs of the suit. Ih. 

On a bill filed )>y C. against A. and. B., alleging 
diat F. would have made a higher offer if the 
negotiations had been continued, and charging 
the trustees with the couse.pient loss to the 
estate 'Held, that the trustees could not, under 
.any circumstances, be made liable, and that 
they ought to be allowed the usual trustce.s’ costs 
.of the suit. Solhtf v. 1 N. K. 420 ; 8 

L, T. 18; 11 W. Id. 550. 

Allegation that Compromise was Im- 
proper.] — The trustees of a will, agreed to settle 
disputes with the surviving partner in a firm of 
which the testator had been a nieniber by selling 
the testator’s share to him at a certain price. 
They then filed a bill to have this agreement 
/sanctioned ; a decree was made accordingly, and 
the sale carried out. Some years afterwards 
.-some of the residuary legatees, who were infants, 
filed a bill by their next friend to set aside the ^ 
decree on the ground that the compro.nise was ' 
.an improper -one, and that it had been entered 
into, and the decree sanctioning it obtained, by 
the personal fraud of one of the trustees. This 
trustee answered separately ; and at the hearing 
Lord Eomilly disniLssed the bill with costs, being 
«of opinion that the compromise had been 
beneficial and the decree sanctioning it properly 
•obtained. The next friend could not pay the 
•co-sts, anl the trustee applied by summons in a 
.suit for the administration of the testator’s estate 
to have them taxed as between solicitor and 
-client and paiil out of the estate : — Held, that 
the trustee was entitled to be paid his costs out 
of the estate, as he had defended the suit for the 
Ijenefit of the estate, though he had at the same 
time defended his own character. y. 

47 L. J., Ch. 516 ; 7 Ch. i). 50i; 
M L. T. 85 ; 2 > W. it. 4(h)— C. A. 

Charges of Breach of Trust abandoned 

.at Trial.] — One of two tenants for life under a 
-settlement brought an action, claiming to have 
.the trusts executed by the court. The statement 
cf claim, alleged, that the surviving trustee had 
committed a breach of trust, and a-^ked to have 
jiew trustees appointed in tlie place of him and 
a deceased trustee. The settlement contained a 
|jOwer to appoint new trustees, exercisable by 
the tenants for life. The plaintiff’s income had 
always been regularly paid to him. At the trial 
the charges against the trustee were abandoned, 
and it was admitted that there was no ground 
for his removal: — Held, that the plaintiff wa.s 
entitled to judgment for the execution of the ' 
■trusts, but that, the action being unnecessary, ' 
he must pay the costs of it up to and including 
the trial, Fa/ie v. 49 L. J., Ch. 2U0 ; 15 

£5h. 1). 228 ; 41 L, T. 551 ; 28 W. it 348. 

8, MISCOUBUCT AISTD B BEACH OF TEUST* 
a. In Q-eaeral. 

Misconduct —Liability for Costs.] — Consider- 
ing the importance of securing inteiligeat, com- 
petent, and responsible persons to act as trustees, 
it is not the practice of the court ' to visit 


trustees with costs, except when they act from 
interested motives, or intentionally and want- 
only conduct themselves in a vexatious and 
oppressive manner. JWfble v. MeynioU^ 14 Beav. 
471 ; 20 L. J., Ch. 612. 

Matters of personal or private feeling cannot 
be considered in a question either of merits or of 
costs, as between trustee and cestui que trust ; 
and therefore a trustee who deems Mm jelf to bj 
or is assailed by imputations cast upon him by his 
cestui que trust, is not justified in refusing to do 
an act which his trust requires, until lie recei ves 
an apology from the cestui que trust ; and ff he 
refuses, from want of such apology alone, to do an 
act which his duty as trustee requires, he will be 
liable to the costs of a suit brought to enforce 
the performance of such duty. Mooy'e v. Pmuce, 
9 Hare, 299 ; 20 L. J., Ch. 468 ; 15 Jur. 1188. 

On a mortgagee of settled estates requiring to 
be paid off, or to have the interest increased, the 
tenant for life propose.! a nev mortgagee at 
same rate. The trustees insisted on being the 
proper persons to carry the transaction into 
effect, and procured another mortgagee, but at 
a higher rate ; and, in order to raise the expenses 
thereby incurred, they proceeded to sell the 
estate under the ordinary powers of sale and 
exchange in the settlement, whereupon the 
tenant for life filed a bill to restrain the sale : — 
Held, that the conduct of the trustees was un- 
jus tifi ible, and that they ought to pay all the 
costs of the suit. Mdvslidll v. Sluddtoi^ 4 lie C>. 
& Sm. 468 ; 7 Hare, 428 ; 19 L. J., Ch. 57 : 14 
Jur. 106. 

Trustee ordered to pay co.sts on misconduct. 
DMO.'iOii v. Parrot^ 3 Bro. C. C. 236. 

A trustee misbehaving him.self ordered to pay 
costs out of his own pocket, and not out of the 
trust estate. Lloyd v. SylUel, 3 P. \7ms. 347 ; 2 
Eq. Cas. Abr. 211, pi. 30 ; 776, pi, 25. Affirmed, 

2 Atk. 148. S. P., Fall v. Libtioldge^ Barnard. 
314.. 

Trustee how f ir charged with interest u,nd 
costs and profits of a farm carried on b/ aid of 
testator’s personal estate. KUlick v. Flex ns 4 
Bro. C. C. 163. 

A trustee who has purchased the trust pro- 
perty, ami sold it at a profit, and who has been 
compelled by a suit in equity to refund that 
profit, will not, except under circumstances 
affecting him with moral fraud, be charged with 
the costs of the suit. Baker v. Carter, 1 ik 0. 
250 ; 4 L. J., Ex. Eq. 12. 

Belief on a bill charging default against 
trustee, who bad changed tiie fund, and the 
trust fund secured, but coBs given to the trustee 
ag liiist the plaintiff and the fuml ; th j rule that 
trustee not having acted regularly shall pay costs 
being subject to be qualified where, though the 
conduct was irregular, the motive was not 
corrupt. Fitzgerald v. O' Flaherty^ 1 Moil. 347. 

A trustee, against whom a bill had been filed 
for breach of trust, after decree declaring him 
liable and orJering accounts to be taken, paid 
4,0001. into court. On taking accounts it was 
found that the sum of 1,200L more was still 
owing from the tmstee : — Held, that he was 
liable for the co its of taking the accounts as 
well as for the costs up to the decree. Faym v. 
Parker, 17 W. R. 640. 

Bepriving Trustee of Costs.] — Costs 

refused to a trustee, setting up a trust different 
from what it really was ; but general misEUi- 
duct, &;o., is nob a sufficient ground. ■ Ball. v. 
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b'‘eri incurred tbrongli the riiiseonduct o-r 
neslio'CTice of the trustee, he will not he allowetl 
thcml blit the fact of his having been iinsucces^- 
ml in iitiniition, either as plaintiff or defendiait. 
will not, in the absence of miseondiiet. discntiik* 
him to be reiinbiii^ed his cost>. (purtarj/ \\ 
Munileif, Ir. R. 6 E<|. IhJ. 

Tacit Obstruction to Cestui que Trust.]-- 

The executors of the sole executor of a <.leeease<.. 

' sole trustee whose sole executor had never acted n . 

I the trust, were a.pplied to in Apni,^i8S-h to lake- 
1 steps to enable the tenant f<*r life ot a small stun. 

I of stock standing in the name 
' trustee to receive the dividends. ln_ 
the executors handed to the solicitor ot the 
tenant for life the probate of tiieir testator s ill., 
that lie might p 1*1 iduce it at tno Bank if bngiaiiu,, 
which he dhl. After some correspondence, in the 
course of which the executors askeii for evidence 
of the title of the cestuis qiie ti ust, winch dia 
not appear to have been produced, thc^ bolicitoi 
of the tenant for life, about the end i>hiy. sent 
. a power of attorney to be executcil by the 
executors to enable her to receive the luvidenck.. 
The executors did not execute or return thC' 
power. In July the solicitor of the tenant for 
^ life applied to the executors to appoint ne-vv 
‘ i trustees under tlie Conveyancing and Law 03 
• I Property Act, 1881, to ^Yhich the executors re- 
: j plied, stating' their ignorance of the title of the 
5 1 cestuis que trust. Ultimately, in iNoveniberj. 

i 1883, the cestuis ipie trust presented a petitioB 
} i for the appointment of new trustees and a vest- 
5 i in g order : — Heltl, that the conduct of the exe- 
. 1 enters, who appeared to have accepted the trust 
' I by taking a transfer of the stock into their owia 
r ' names, had been vexatious, and that they must 
’ I pay the costs which would have been occasioneti 
’ j bv‘a petition simply asking for payiiieiit of divi- 
' dtnds to the tenant for life, and that they cmikl 
j not be allowed any costs out of the finui. ^ But 
[ ! held, on appeal, that a.s the cestuis que trust hrui 
i ' not taken pro})er steps to satisL' the executeis 
Lja.s to their title, ti.e executors had not becie 
. ! guilty of any such misconduct as is necessary to 
■ ; deprive a trustee of his right to costs our of the*' 
’ ' trust fund, and that they must have their costs- 
■ ' below, but that as the (Muiri of appeal wa>s not 
‘ i satished with their conduct tliey ought to have 
I no costs of their appeal. Knight'. s or 

CKnlqhfii WUh In- ir, 2d Oh. i>. 82: oO L. '.L, 
550*; 32 W. K. 417— 0. A. Reversing 53 L. J., 
Ch. 223. 
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Montgo 7 nprt/. 2 Ves. 191 ; 4 Bro. C. C. 339 ; 2 
IblL*197. ' , ,, 

The risht of a tnisiec to his costs, like that ot 
a mortgagee, is a matter of contract, and is not 
in the discretion uf the ? although he may 

])e deprived tk them for luLconduct. Jhe mcie 
fact that a trustee denies that he is indebted to 
the estate, and on taking the accounts turns out 
to be indebted, is no reason for depriving him ot 
the costs. Turner v. Ilancorh, ol L. hh- 

517 ; 20 Cli. 1). B()3 ; 46 L. T. 750; 30 L. . 

480— C. A. . a. I 

If a bill be filed againdi a trustee tor an i 
account to ■which he submits by an ^answer, 
though, on taking the account, he be found in 
debt? yet h(^ shall not pay coA'S unless he has 
misbehaved himself. Secus, if he conti*ovcTts 
the account ; there, if found in arrear, he shall 
pay interest and costs. Parrot v. frtby,\ Eq. 
Gas, Abr. 125 : Pre, Ch. 254. _ 

Trustee not deprived of costs fer slight mis- 
conduct, in respect of w^hich he is charged with 
interest. Sununeii v. JHehnnani, 2 Yes. 36. ^ 
Trustees and executors do not necessarily lose 
their costs because charged with interest. 
Woodhead v. Marriott, C. P. Cooper, 62. 

If a trustee has not misconducted himseli, 
even though the court punish him, as by making 
him pay interest on tuiids in his hands, yet he 
shall get the cods of the suit ; hut if his account 
he greatly reduced in the office, he shall not get 
tlie costs of parsing it. Foxier v. Andrewa, 2 
Jo. & Lat. 199 ; 7 Ir. Eq. R. 595. 

A trustee in a will which directed money to 
be lent at such a rate of interest as the tiusiees 
should think reasonable, by consent of his co- 
triistee. keeps it at 4 per cent. Ordered to pay 
5, and the executors to pay the costs of taking 
the accounts as to that interest. Forbes v. Moss, 
2Bro. aC.430. 

Costs subsequent to Judgment.]— Where 

an action against a tru.stee has been occasioned 
by the trustee's own misconduct, his cos-t-s before 
and subsequent to judgment are in the discretion 
of the court. Ileuett v. Foster, infi'a. explained. 
Fasfoii y. Landur, 62 L. J., Ch, 164 ; 2 R, li6 ; 
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tnififeGB were enfit.led to tlioircostB of l;olh pro- 
coe(lin<j8. luxjd.s w It if/f/.s, 14 Beav. 4“). 

When trustees in faith invest on a 

socnrltj not in strictness .nistilied ))y the iastrn- 
nient ere:!.tiii£ 4 ’ t'he trust, b'it which is pra/.-tically 
Secure, and iTuin which no loss to tlie trii-it fund 
occurs, thf'.y will not be decreed to pay the costs 
of a suit to compel tlicni to bring in tlie fund so 
investi-Hl. Fii this case the court refused t.he tiais- 
tees their costs, and d’rected the petitioner’s costs 
to be paid out of tlie fund. Fitzgerald v. Fitz- 
//meb/, r> Ir. Ch. LI. 145. 

Breach of Trust.] — On a decree against 
several ti’ustees for breach of trust, the costs of 
suit are decreed against all, without regard to 
the degrees of cii!t)ability, but for the greater 
security for their pavment. Lawreiiee v. Ihnvle. 

2 Ph. 140 ; 1 G. Cocjper, 241. • ' 

Generally, where trustees are guilty of a 
breach of trust, they must pay the costs of a suit 
to repair it. Jijjrne v. Foreott^ 13 Pleav. 330. 

When in an action for admiiiistration of trusts 
the plaint itf inalces a special case of breach of 
trust in relation to the property, not depending 
upon a mere point of construction, the rule is, 
that the breach of trust being established, 'the 
trustee must bear the costs of the action so far 
as it relates thereto. Btdl v. Tanier, 47 L. J., 
Ch. 75. 

. Trustees Acting bona fide.J—Triistees 

were directed by a will to place the trust moneys 
in the public funds, or on some good and ap- 
proved freehold or leasehold securities, at interest. 
The trustees, acting bon4 fide, had, in 1828, upon 
the report of a surveyor (who had valued the 
property at 3,500?., and the annual I’ciital at 
175/.), lent 2,000?., part of the trust moneys, upon 
a mortgage, with powers of sale, of tdie valued' 
property, and which consisted of four fi'eehold 
messuages, at the time in an unfinished state, 
the actual yearly rent of which being only 
105?. The mortgagor having become insolvent, 
the trustees sold the property in 1836, which tiien 
realised less than the amount lent by 353?. 4-s\ 2d.-, 
and that sum was lost to the estate, in a suit by 
a cestui que trust, the court declined to charge 
the trustees with the loss, and allowed them their 
costs of suit, and their costs, charges, and ex- 
penses. Jnne.^ v. Letmti, 3 De G. & Sm. 471 ; 18 
L. J., Ch.430; 13 Jur. 877. 

Costs of administration suit given to an exe- 
cutor, though charged with the consequeiices of 
an improper investment. Kmdt v. Cat tee, 16 
Beav. 76 ; 16 Jur. 752. 

Where a trustee’, at the request of the cestui 
que trust, a married woman, and tenant for life of 
the fund for her separate use, sold out the trust 
fund, and invested it on an improper security : 
— Held, ill a suit by such tenant for life against 
the trustee to have the trust fund replaced in a 
proper state of investment, that nocod-s ought to 
be given, as between the plaintiff and the defen- 
dant, on either side : — Held, also that the costs 
of the parties entitled in remainder were to be 
paid by the plaintiff. v. Leitk, 15 Beav.' 

524 ; 21 L. J., Ch. 719 ; 16 Jur. 302. ■ ■ • 

Where a trustee commits a breach of trust and 
die?5, and his heir incurs costs in unsuccessfully' 
defending an action for trespass brought in con- 
sequence of steps taken by him to obtain posses- 
sion of freeholds lo?t byre,%=;on of such breach, he 
was allowed such costs. MelVrng v. MeUhir/l 6 
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■ Trustees ha viiig Civ.iiriiitted a breach of trust 
by granting longer leases than they laa 1 i >0 wer 
by the deed to tlo, the fact of tlie cestui (?ue trust 
receiving rents from the lessees, in iguoran'io of 
the invalidity of the leases, does nob operate as 
a new agreement. But an account was {udy 
directed from the filing of the bill, wibhonj eosis 
to the plaintiff. Bome-'i v. Ea:d Lon I j:t Jluter- 
iDorJis, 3 Madd. 375 ; 23 E. E. 84. 

Trustees who were directed to sell a ji estate 
as soon as conveniently might be after tlie’ir 
testator’s death, refused, by the desire of uneof 
the parties interested, an offer of 6,60d?. h:u' the 
estate ; but they afterwards sold it for 3,660?. 
The court charged them with the loss, but gave 
them their costs, as their conduct had not been 
wilful nor perverse. Ta//lor v. Tahruiu^ry Sinn 
281 ; 1 L. J., Ch. 189. 

Leaving Trust Money with Trading Firm. ] 

—•A trustee of a marriage settlement, who allowed 
a sum of 350?. to remain in the hands of a trading, 
firm for a period exceeding fifteen years after tiie 
death of the tenant for life, but who everitnaily,. 
and before the hill was filed, paid the princi- 
pal, with 5?. per cent, interest Held, liable to 
account with annual rests, and also to the costs 
of the suit. JoneH v. Foxall, 21 L. J., (fin 725. 

— — Mixing Trust Funds.] — A trustee, with 
power to invest the trust property in leasehold or 
chattel personal securities, or upon the personal, 
security of any person, advanced, at the requesjt 
of his cestuis que trust, some of the property t’p 
two ladies on the security of mortgages (with the 
usual covenants) of a leasehold house in which 
the ladies were living, and of tiie furniture in it. 
The trustee was also the lessor of the house. The 
mortgagors became insolvent, paid no rent, atul 
no part of the principal or inte]*est on the loan. 
The trustee, as lessor, determinefl the lea-^e by 
entry, and then sol<l all his interest in the lease-.; 
hold premises and the furniture ; bat he thereby' 
so mi.xed up the trust property, with his own that 
it was impossible to distinguish tlie one from the 
other, or to pronounce with certainty how iriucly, 
of the proceeds of the sale was his, and how much ; 
belonged to the cestuis que trust. The advance Inul' 
been made at 5?. per cent. After some delay, the, 
trustee replaced the principal money of the loan,, 
but invested it against the wishes of his cestuis 
que trust in 3?. per cent, consols, the diviilends 
on which, ho we ver, were paid to them Held, 
that the trustee was bound to make goorl to the 
trust estate the whole of the money advanced on 
the loan, with all interest due thereon at the' 
rate of hi. per cent, per annum, to be computed 
up to the date of the decree ; and that he must 
pay the costs of the suit. Cooli v. Aihllmn, 38 
X,.. J., .Ch. 322 ; H. E. 7 Eq. 466 ; 20 L. T, 212:*. 
17W. K. 480, ‘ ; 

f Trustees having mixed balances of the trust 
estate with their own moneys, and used them iii' 
their own business, although authorised to invest' 
the t,rust funds in good private securities t — Held,’ 
liable to, the. costs .of aai unnecessary inquiry as 
to the state of the testator s family. . Wedoter 
jChafinaih^ 1 Coll. 177. , 

Befaultmg Trustee-Payment into Court,]-— 
•Where in a chancery action money has been 
found due from h trustee, the proper form of 
order is to direct the money due to be paid into 
court before the trustee in default is allowed to 
receive his costs out of the trust ‘ estate, or even 
to receive any share in the trust estate to which 
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he is entitled. Stanlar v. L. J., Ch. 

581 ; 84 Ch. B. 470 ; 56 L. T.,87 ; 35 W. R. 286. 

A. and B., executors and trustees of a testator, 
set apart a fund to answer an annuity bequeathed 
to the plaintiff. A. and B. cormnitted a breach 
of trust by means whereof the fund came into 
the name of B. alone, who misappropriated it. 
A. died, and by his will gave a legacy to B. and 
J. on certain “trasts. B. having become banh- 
rupt, ill an action by the annuitant, J., was 
ordered to ref unci the trust legacy in his hands, 
which was insufficient to answer the breach of 
trust committed by bis testator: — Held, that 
neither J. nor the trustee in bankruptcy of h. 
was entitled to have his costs out of the fund 
before it was paid into court. JOiott, In re, 
Bax V. Bidmer, 56 L. J., Ch, 318 ; 56 L. T. 1611 ; 
35W,R. 302. 

Bankruptcy of Befaulting Trustee.]— -A 

defaulting trustee is entitled to his costs of a suit 
for the execution of the trusts incurred after his 
bankrupicY, or after the registration of a 
creditor’s "cleed, executed by him under the 
Bankruptcy Act, 1861. Bowyer v. Ori'ffin^ 39 
L. J., Ch. 159 ; L. R. 9 Bq. 340 ; 18 W. R. 227. 

In an administration action one defendant 
was an executor. He was a defaulting trustee 
under a settlement. After the action was com- 
menced he was adjudicated bankrupt, and a 
trustee in bankruptcy was appointed and made a 
•defendant Held, that the defaulting trustee 
was entitled to be paid his costs incurred after 
his bankruiitcy. Boxoyer v. Gr'i'ffin^^ supra, 
followed. Clare v. Clare^ Clare^ In re^ 51 L. J., 
Ch. 553 ; 21 Ch, D. 865 ,* 46 L. T. 851 ; 30 W. R. 
789. 

Two executors, defendants in an administra- 
tion action, were represented by the same 
solicitor, to whom they had given a joint 
retainer, and one of them was a debtor to the 
•estate, and became bankrupt after the passing of 
the Bankruptcy Act, 1 869 : — Held, that the sol- 
vent executor was entitled to be paid his separate 
costs out of the estate, and that the separate 
costs of the insolvent executor must be set off 
against tlie <.lebt due from him to the estate ; but 
that whether the whole or what part of the 
common costs of both executors was to be paid 
out of the estate was a question for the taxing 
master to determine according to the settled 
practice of the taxing office. Me Ewan v. 
CromUe, 53 L. J., Ch. 24 ; 25 Ch. D. 175 ; 49 
L.T. 499; 32 W. R. 115. 

Where, after the commencement of an adminis- 
tration action against a defaulting executor or 
trustee, he becomes bankrupt, and, under s. 49 
of the Bankruptcy Act, 1869, his debt remains 
undischarged by the bankruptcy, he is not 
entitled to be paid any of his costs of the action, 
whether incurred before or after the bankruptcy, 
until he has made good his default. But where 
the debt of the defaulting executor or trustee 
has been discharged by his bankruptcy, as where 
the bankruptcy has taken place prior to the 
Bankruptcy Act, 1869 ; or where, after the bank- 
, ruptcy, his debt remaining undi.scharged, he 
renders services in the action in his character of 
■ executor or trustee, he is entitled to be paid his 
costs incurred subsequently to his bankruptcy, 
*■' thoiig^ his prior, costs must be set off against his 
\4ebti Skirls infra, follow^, Clare 

BUpmf'mt MloWed; In n?, 

' ! 52 'KJ., Oh. 408 ; 2S -Ch* IX 
'■ M i. if f 1 SX % E, 748, ' ; _ , 


"Where the trustee -of a settlement became 
bankrupt shortly after the commencement of 
an action for the execution of the trusts, and an 
order was made for payment by him into coiu’t 
of a sum-of money eertihed to be due from him 
to the estate, he was held entitled to his costs oi. 
the action, though he was not to receive them 
until he had made good his default. Iwunjer y 
Griffin, supra, considered. Lewla v. Irask, Li 

Oil.* D. 862. , 

The official assignee of^ a detaulting tnisiee, 
whose assets had been distributed: -yield, nor 
entitled to costs. Williams v. JSixon, Beav, 4*.;. : 

9 L. J., Ch. 269. 

Upon a bill to establish a lien up<.)ii leai 
securiticws in respect of the trusts of a iaud 
improperly applied by a trustee who 
wards became bankrupt, when it appeared tnat 
there was a possibility of an interest m tiie 
assignee in bankruptcy after the trust was 
satisfied, and he did not disclaim until the 
hearing Held, tliat he is not entitlcd^to his 
costs. V. Su(jdtn,10 Jnr. (K.S.) 4o9 ; 10 

L. T. 492. ... 

In a suit to administer the estate of a testaim', 
an executor had retained balances in his hands, 
and had subsequently become bankrupt Held, 
that he was entitled to his costs, although lie 
was charged with interest on the balances in Ids 
bands from time to time : — Held, also, that he 
was entitled to have his costs out of the estate, 
and that they were not to be set off against 
what should be found due from him in respect 
of interest on the balances in his bands. Cotton 

Cla/rk, 16 Bear. 134 ; 16 Jur, 879, 

A suit was instituted against an executor 
and a trustee under a will for an account. 
On the hearing, a decree for a reference to 
take accounts of the real and personal estate 
was directed. He afterwards became bankrupt, 
and the suit was continued as against his 
assignees under the bankruptcy : — Held, that 
he was entitled to the costs of the suit as rxy 
tween solicitor and client from tlie tiate of 
bankruptcy, and also the eo.sts of his appearance 
on a petition for a vesting ordeiy iii yiew 
trustee.s. Turner v. MuUhieux, 3 L. T. 6S7 ; 9 
W. R. 252. 

b. Wilful Misconduct. 

Liability for Costs.]— Interest and cysts decreed 
against a steward upon fraud, wilful cmiceal- 
ment, &;c.. and in such cases generally 
no limitation of time. J/ardivirke v. Venom. 14 
Yes. 504 ; 9 R. R. 329. 

Where trustees for infants per>isied in un- 
necessary litigation, they were orilt.yt:d to |,*ay 
the costs generally. Camjfbeii v. Cam/dmll 2 
Myl & Or. 25, ^ . : 

If a trustee files a bill, and l.-rings the cost lu 
que trust before the court for his own private 
interest, he shall pay the whuie costs of the suit. 
Henley v. Philips, 2 Atk. 48. 

Where trustees, throughout trnnsaetiorm in 
reference to trust estates of a wife, endeavouyetl 
to aid the husband in defeating t lie wife’s enjoy- 
ment of her separate estate Held, that the 
decree w'as right in ordering those irustees atwl 
the husband to pay the costs o! the suit, the same 
having been rendered necessary by the unfounded 
claims of the husband, improperly recognised and 
supported by tliose two trustees, Maynt v. Mmjiffi 
lOU. J., Ch. 116. - : • 

' ’ Held, also, that the husband and the two.’tros- 






; 
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iees liostile to the wife were pi’operly' ordered to 
pay the costs of the parties interested in remain- 
der unclej* the setticiiient, and who were not 
necessary parties to the suit, inasmuch as they, 
'Ou the part of the husband, set up the claim to 
.a tenanej- for life in the timber money, which 
raised a question (however untenable) in which 
:the other persons entitled in remainder were in- 
terested. 1 1). 

By settlement, a trustee was required, imme- 
diately after the marriage, to compel payment of 
.a sum of inoriey secured by a covenant in the 
deed ; he neglected to do so even when required 
to call it in, and allowed the interest to fall into 
arrear ; he was held liable to pay the costs of a 
suit instituted to compel him to perform the 
trusts. Kirhy v. Ma.sh. 3 Y. 6c C. 295 ; 8 L. J., 
Ex. Eq. 33; 3 Jur. 221. 

In a suit by the legatee of the vendor, against 
the devisees in trust of the purchaser, for 
payment of part of the purchase-money not pay- 
able by the contract till the death of the vendor, 
the trustees were decreed to pay the costs out of 
their own estate, because they had occasioned 
the suit by unfounded doubts they had raised as 
to whether the plaintiff was entitled absolutely 
or for life only. Burrows y. CTreeriwood. 4 Y. &; C. 
251 ; 5 Jur. 384. 

So, where rents were allowed to fall into 
arrear in consequence of disputes between the 
trustees, the court compelled them to pay the 
<josts of a suit by the tenant for life. Wilsou v. 
WilHfm^ 2 Keen, 249. | 

Where trustees for sale purchased through a j 
trustee at an undervalue, though without fraud, 
and by auction, and the cestuis que trust were 
Infants, and therefore incapabie of discharging 
the trustees, relief as to a re-sale was given 
with costs against them ; but as to the other 
part of the case, with regard to accounts that 
must have been taken, they must have their 
«osts, as they would have been entitled to them 
in the ordinary case, Saiiderson v. Wallwr^ 13 
Ves. (>01 : 0 R. R. 234. And see Hall v. IlaUet, 

1 Cox, 134, 141 ; 1 R. R. 3. 

A trustee unreasonably resisting the claims of 
liis cestui que trust ordered to pay the costs of 
the suit. Price v. Loadeu^ 21 Beav. 508. 

If trustees, by wilful neglect of their duty, 
render a suit for the administration of the estate 
ainder their charge necessaty, they will be ordered 
to pay the costs of it. Jefenjs v. Marshall^ 23 
L. T, 548 ; 12 W. R. 94. 

On a marriage, the father of the wife purchased 
1,000^. consols, and the same w’cre vested in 
trustees to pay the dividends to the "wife for her 
life ; and then trusts \vero declared foi’ the 
■childreti of the marriage, under which the court 
had decreed, in a former suit, that the only 
-child of the marriage, a daughter, took a vested 
interest. This daughter married J. M., and died 
ill the lifetime of the mother, leaving J. M. her 
:siirviving. J. M. did not take out administra- 
tion to the effects of his deceased wife, and 
4 ifterwards died : — Held, that his executors were 
entitled to the l,000h consols, and that the 
representatives of the wife were not entitled. 
•One of J. M.’s executors, who was a defendant, 
having colluded wdth the other defendant, the- 
coart gave costs against both of them. Platt v. , 
MHougalL Tam. 393 ; 9 L. J. (o.s.) Ch. 150. 

A trustee ffling an administration suit against 
his cestui que trust in order to avoid a bill 
against himself for an account w'hich he had 
sieglected to render, was not. made to pay costs, 


but the carriage of the decree was given to the 
cestui que trust. Naylor v. Smith, Is W. R. 528. 

Costs Disallowed,] — A trustee refused to join 
his co-trustee in suing to recover trust property, 
and put in an answer. He was disallowed costs. 
Bompei'tz v. Kens^t,^dL L. X, Ch. 382 ; L. R. 13 
Eq. 369 ; 26 L. T. 95 ; 20 Wh B. 313. S. 
Holcombe v. Jones, I L. J., Gh. 46. 

Trustee disallowed the costs of an improper 
answer. Eddoices vHMdowes, '6<} 

Where a trustee executed a deed of declaration 
of trust in favour of the wife, falsely reciting 
that the fund was the wife’s separate property, 
and which was afterwards set aside as in fraud 
of creditors, the court refused to give the trustee 
his costs. Turqiiand v. Kmykt, 14 Sim. 643 ; 9 
Jur. 546. 

Trustees raising a charge of fraud, and taking 
no steps to satisfy themselves wdien they might 
easily do so, will not be allowed their costs of 
the discussion in court, if upon the evidence the 
court considers there was no reasonable ground 
of suspicion. Coekroft or Oocheroft v. Sutcliffe, 
25 L. J., Ch. 313 ; 2 Jur, (N.S.) 323 ; 4 W. R. 
339. 

Costs Improperly Incurred —Costs of Action 
against Trustees.] — The trustees under a will 
employed a solicitor to collect the rents, and 
allowed him to deduct from the rents certain 
costs. The tenant for life brought an action 
against the trustees, alleging that some of the 
costs were chargeable against corpus and not 
against income, and that other of the costs had 
been unnecessari(y incurred. The trustees alleged 
that the tenant for life was aware of 'what had 
been done and assented. I’he court thought that 
the tenant for life had not assented, mid decided 
that the defendants had been w'rong throughout : 
— Held, that the trustees must pay the costs of 
the action. Wcall, In rc. Andrews v. 'Weall, 5S 
1.. J., Ch. 713 ; 42 Ch. D. 674 ; 61 L. T. 238 ; 37 
W. R. 779. 

Of Administration Action.] — Plaintiff, a 

ti'iistee and executor under a will, brought an 
action for the administration of a small estate, 
on the ground that it was in ’the interest of all 
].)arties, as there were doubts as to the true con- 
struction of the will, and ditffcultios and dis- 
agreements with regard to the interpretation of 
the trusts, and that he needed the protection of 
the court. The defendants, the Iieneficiaries 
(who, after the commencement of the action, laid 
suggested that the quickest and least expensive 
mode would be to state a special case for the 
opinion of the court), denied that it w'as in the 
interest of all parties that the estate should be 
administered under the direction of the court-, 
and contended that the question of construction 
was in no wRiy doubtful. They submitted that 
the action should be dismissed, as being unneces- 
sary, harassing, and destructive of the trust 
property : — Held, that the action must be dis- 
missed with costs to be paid by the trustee 
personally, as the court will not allow itself to be 
made an instrument or mere agent of oppres.sian, 
nor interfere where the only result must be to 
despoil of their property persons unable to protect 
themselves, and in this case there was no ground 
whatever on which the court could be asked to 
interfere except the question of construction, of 
the will, and that w^as not in doubt. Cahhuni, 
In re, Gage y, Entland, 46 L. T. 848. 
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ture Act Befusal to Act.]- Where the repr.-enfatiye of 
madelor a deceased trustee made a suit uece^ary oy a 
lovit It wanton refusal to act in tiu' trud, urn o uj t nc 
«ees the dividends of the trust fund :--^Hehh s!-ie was 
d to have entitled to the costs of a, bill tiled to leimoe ha 

fthe costs and appoint other trustees Xr//// y MaclnU 
.itnccosLs it , , . 4. I Keversiiiii' 1 

nsj m tor 2 l.)e Ct. h. a. o.n , y y-i. 

no reason Gill 1 ho ; o Jur. (N.b.) lio 4 . .,11, 

ucebeiii" A person named a trustee m a deed, wau de- 
3ts of die Clines to accept the omey, is 111 tiie siuuu.on 
thetrus- any other defendant against whom a bill di'.- 
’ and un- 1 miied, and can only have Ins cods, 
md more party and party 

Patter^ j K. 278 ; 8 L. < 1 ., Ch. Hh 

D. Oct* , , having Acted declining to perform 

■ Trusts.]— The court will not allow costs to a 
—Trustees j trustee who, after having acted, <leclines to pei- 
default of i form the trusts reposed in him, and thereby 
ic of non- j reniers a suit for the appointment ot a new 
to pay the I trustee necessary, Iljtcard v. /f/m/hv. 1 ivcciu 

t. CV/Ta* 1 08I ; h L. J., Ch. liHh 
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Ihere was do evidence of interest having been 
made. Costs of reference to be pjrld estate, 
Ilardbuj. Air partr, 4 Deac. 0. 798. 

Whore, after applications to see tiusteesbip 
accounts W(‘re refused, a bill was tiled for the 
a<'!iiiiiii,;trar{on of I'cal and ])ersonai estate, and 
thetru-tees by lh(‘ r answer denied that there 
was anytliiiig due from, but that a balance was 
<iue to them, and that the prosecution of the 
suit Could lead to no useful result, as there was 
no estate remaining unap[)lied, but that they 
wei'e ready to accaiunt on being paid their 
costs, and the chief clerk certified that a balance 
was due from the trustees, the court considered 
the conduct of the trustees, who had had the 
management of the estate, unsatisfactory ; 
ordered them to pay the balance due, with 
interest at jier cent., and directetl them to 
pay all the costs of the suit, excepting the costs 
of the ]}roceedings in reference to the real estate, 
the charge in the bill that the testator had real 
estate not having been proved by the plaintiff. 
EqVni V. Sanderson, 3 Uiff. 434 ; S Jur. (N.S.) 
329 ; 3 L. T. 151, 

Omitting to keep Accounts.] — The estate 

of a testator, who died in 1<S32, was distributed 
in 1847, at the written, request of the persons 
beneficially entitled. Another part of the estate, 
which fell in in 18.52, was distributed also at the 
request, but not in writing, of the beneficiaries, 
and in 1871 the acting trustee died. No accounts 
or vouchers were forthcoming from the trustees. 
A bill filed in 1872 by one of the beneficiaries 
and her husband against the surviving trustee I 
and the representative of the deceased ti'ustee ! 
for administration was dismissed, but, owing to j 
the negligence of the trustees in not keeping j 
accounts and vouchers, without costs. Paojtie v. ! 

L. il. IS Eq. 35(>. j 

Eefusal of Information.] — When trustees ; 
refused information and an account of the pro- i 
perty'- to the plaintiffs, who had an interest in 1 
the estate, and other proceedings had subse- i 
quently been taken whereby the costs of the suit i 
wore greatly increased, the trustees were directed j 
to pay the costs of the suit up to the heai’ing. as | 
if it had been an ordinary administration suit, j 
and as to the rest of the costs each party to bear | 
his own. Talhvt v. Marsli;field L. E. 3 Ch. 622 ; | 
iOL.T. 223. I 

Bepeated applications were made to a trustee i 
requiring to know in what way certain legacies 
given by the will of the testator, and in which 
certain parties had life interests, had been 
invested. To these applications the trustee gave 
evasive answers : — Held, that he must indivi- 
dually pay the costs of a suit to secure those 
legacies. Griemm v. AstU% 3 L. T. 2b8. 


10, Teusteb Eefusino to Convey oe 
Thansfee the Teust Fund. 

Eefasal to Convey.] — xl man may be a trustee 
of land in such a sense as that the court will 
direct him to convey the legal estate without 
considering him. entitled to ti’ustee’s costs and 
allowances. Carter s. Carter^ 3 K. & J. 617 ; 27 
Ja' j ,Ch. 74 ; 4 Jur. (N.S.) 63. ; • 

■ An heir-at-law, ciaimi?ig as such, was put to 
prove, and .did piove his pedigree, as stated in. 
his .hill in detail : — Held, that the court,, might' 
and , ought to decide without a Jury'-;', and- 4,t- 
appearing that tl:e evidence of heirship ■ was. ' 


previtmsly to the institution of a suit, submitted, 
{o the defendants, the trustees, and was .sueh a.s, 
they ought to have been satisfied with, tiie eom-t 
gave the plaintiff the costs of the suit as against 
the trustees, includ'ing the expenses of (he genea- 
logical evidence. Lancashire v. Lancashire.. 
1 He Cb & Bin. 288 ; 11 Jur. 1024. 

A bill for a sped tic perforrnanee of an ngree- 
ment was made neco.ssL^ry by a ti-ustee refusing 
to join in the conveyance. Tlie eoui't be.ng of 
opinion that the trustee ought to pay ail tiv.i 
costs of the suit, the decree was. that the plain tiii 
should pay the co^ts of all the other defendant.s 
(although he had a decree against them), ainl 
I’ccuver over the whole costs fiom the defendant, 
the trustee. Jones v. Lewis, 1 Cox, 199. 

Where, upon the sale of an estate by the 
equitable owner, the party having the mere legal 
estate refused to c<'nvey unless the cestiiis que 
trust of the proceeds (declared by a deed of even 
date) were macH. parties to the conveyance : — 
Htdd, that he could not justify such refusal ; but. 
as lie appeared to have acted bona fide untlei” 
advice which misled him, the court woulti not 
charge him with costs of tlie suit occasioned by 
his refusal. Awjier v. Sbintt (.rdj^ Myl. k. Kx 
566 ; 3 .L. J., Ch. 216. 

The %vife of a testatoi' having disposed of a, 
moiety of his real estate by her will, purporting 
to be in exercise of the power given her by his 
will, her executor claimed to be entitled to* 
receive a moiety of the proceeds of the testatoi'’s- 
]*eal estate from the trustees of his will ; which 
claim they refused, on the gi’ound that a later 
codicil did not revoke the power given by the 
will, although they were previ(jusly advised, by 
the opinions of t\vo counsel, which they concealed 
from the executor of the wife, that it did. : — 
Held, that they were liable to pay the costs of a 
suit in.stituted tjy the • exectitor of the wife to> 
recover a moiety of the proceeds of the testator’ s- 
real estate, so far as it w’as rendered necessary by 
their conduct. Aniwrs v. Sandford, 4 Jur. 817. 

A. filed a bill against B., praying that Cx 
might be declared a trustee for him of a farm,, 
and that an account of i he profits of the farm 
might be taken, A. offering to allow for the sums- 
advanc d or expended by C,, and to pay to Ch 
what, if anything, should be found due on 
taking the account. C., by his answer, denied 
that he \vas a trustee, and stated that the carry- 
ing on of the farm had been attended with 
considerable loss. At the hearing, A.’s counsel 
waived the account which he had asked for, but 
Wood, V.-Ch., declared C. to be a trustee for A., 
and gave to A. costs up to the hearing, anrl 
directed the accounts to be taken. A. appealed 
from so much of the decree as directed the* 
accounts, but the appeal w^as dismissed without 
costs, and the decree was varied by giving A., 
leave to apply for his costs subsequently to the* 
liearing. on his paying C. what should be found 
due to him on talvi.ng the account. Kendall v. . 
Maiiters, 29 h, J., Gh. 805. 

. Trustees refusing to recognise an appointment 
made by their cestui que trust, a tenant for life,, 
in favour of his two sons, on the ground thai^^ 
such appointment is fraudulent from soine sup- 
posed 'benefit resulting to the appointor, will not 
be- allowed their, costs of a .suit to comped a 
conveyance of the legal estate where all taint 
of fraud is dis inctly disproved by the evidence, 
and .the trttstees.havc contented themselves with 
taking counsel s opinion without taking any 
to inform themselves as to Hie ciicuinstanct.s. 
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^bckn'uft, or Cochroft v. Sjrfrfv/fe, 25 L. J., Ch, . the assignment, particularly a laruinci/ between 
J113 ; 2 Jar. (N.s.) 323 ; 4 W. R. 339. the oonsldoration cxpntssc.l in the (.eed iind tiie 

Where a trustee refused to re-oonvey trast , actual con tide ration. J 
property mitil the cestui que trust had apologised j 1 Y. & 0. C. 0. ^15: il L. J., C ii. -ii -i ; > .Jiii. 
for aix alleged imputation on the trustee, the ; i>21. . ^ i t. , w 

-costs of a siiit for re -conveyance, occasioned by i A paity to whose name a trust rmui ila'^ been 
such relusal, were directed to be paid by the i transferred by inistaKe is entitle - to ine >ane. ion 
trustee. Mooro v. Pm^e, 9 Hare 2i)i) ; 20 L. J., | of the court before he 301ns in any trailer, 
<Ui. 408 ; 15 Jur. 1188. ' and to his costs. IJutunn v. II ara, 1 Jur. /o.). 

In a suit to compel the defendant to deliver up 1 It is the duty of the court to pioteei tiuvrees 
vcertain deeds and execute certain conveyances, 1 to the utmost in exercising evri\ n ‘a-oiia * Ue 
the defendant having at last done what was caution, and requiring tull pi oot : yet it ti triis- 
required, and having been paid on tlie other toe, after having received tull eyidmiee ot 1. he 
hand a small part of his counter demand : — Held title, perse veriiigly persif^t in witbiKuding tiie 
/notwithstanding the general rule as to suits fiiiid fj'om the party entitled to it upon grounds 
which have been compromised), that the plaintiffs which wholly fail, and especially here a puit 
were entitled to bring the suit to a hearing for of tho.se grounds is a claim in which that tiu^tee 
the purpose of getting their costs, and decree is himself interested, the coiiit will n-it allow 
^sigainst the defendants accordingly. Griffin v. him so to conduct hinKNcit witlioiif pacing the 
3mdy, 89 L. J., Ch. 136 ; 18 W.ll. 130. ' costs of such a mode of iiruceeding. Fronfe v. 

6 Jur. 52"). 

Eefusal by Trustees — To Assign Term.] — Trus- If trustees take upon themselves to in. juire into 

tees of a term, the trusts of w^hich had been put matters which do not concern ilu'in, and to 
an end to by the cestui que trust : — Held, entitled raise questions of the title of their ce.-ruis que. 
to their costs of a suit to compel an assignment trust, they must bear their mvn expen.'^es of i>ro- 
of the term to the purchaser of the property^ on ceediiigs resulting from their ownciaiduct. And 
the ground that full and accurate information thefact of their acting under the advice of cuim'-icl 
had not been tendered them before bill filed. IIol- will not, in all cases, entitle them to the costs 
^hrd V. Phijfp.% 4 Beav. 434 : 10 L. J., Ch. 209. of a suit. Porcij v. Tkernton, 9 Hare. 22 : 22 
Trustees wdio unsuccessfully i‘e.dsted the claim L. J., Ch. 163. 
of the assignees from thecestui que trust to have A trU'<reo of tw'O sepuraTC funds hehl not 
a term merged : — Held, entitled to trustees’ costs, entitled to require from the cestui tpie trust of 
S, 4 Beav. 475. both funds a covenant of indemnity in respect 

of dealings with one of the funds before paying 

To pay Legacy.] — A trustee, refusing to over the othei* fund, as to which there was no 

pay a legacy wdthout the direction of the com t question; and the trustee w'as made to pay the 
in a case which admitted of no doubt, was refused costs of a suit instituted by the cestui que 
Ibis costs, but was not made to pay the costs of the j trust to obtain payment of the^ latter limd 
suit, because he might have acted* from ignorance, j without any such indoinnity. Price v, Loadm 
.and not from any improper motive. Fnit/ht v. i 21 Beav. 508. 

Martin,! Ru.ss. A M. 70: Tam. 237. j An executrix of a deceased and sole trtistee 

A legatee immediately upon attaining tw'enty- having declined to receive and pay the divi- 
one required payment of a jiecuniary legac^^ to deiids on stock standing in the nanie of the 
w'hich she then* became entitled. The trustees trustee, the cestui que trust fileti a bill against 
of the will, wiio had stock to answ^er the legacy, her for the appointment of new' trustees, a 
were supplied with evidence of the legatees age transfer of the trust fuiiil, and payment of a 
.and identity and tliat she w'as unmarried, but, dividend: — Held, that the executrix was entitled 
acting on representations made by the legatee’s to her costs out of the fund. Lryf/ v. Mackrtil, 
brothel’, they re(3uired that they or one of them 2 He G. F. tS: J. 551 ; 4 L. 1’. 5«>8. Eever>ing 1 
should have a personal interview' witli the legatee Gift’. 165 ; 5 Jur. (k.s.) 1154. 
lor the purpose of explaining her rights, and Executors of trustees decreed to pay the custs 
, guarding her against the iiifiucnce of her mother of a suit rendered iiecessiiy )>y ifim'r having re- 
and stepfather, with whom she W'as residing ; and fused to pay over the t;ui fund ou reusMiiablu 
theyproposedjunlosssiichiriterview weregj’anted, evidence of a person's death; but inasmuch as 
ii) pay the legacy into court under the trustee the trustees had been guilty of a breach of 1 ru>t 
relief act. The legatee having brought an action in relation to the fund, suen co't - wore docrcr-d 

lo recover the legacy: — Meld, that the trustees to be paid out of tlui assets of the and 

W'cre not justified in withholding or delaying ' not personally by the exeentms. .sy.vr v. AV/e/- 
payment of the legacy, and they w'ero ordoreti i dom, 1 Coil, G. 0. 184, 
the costs of the action. JJe Bnnjh v. ; 

M^Vlmtock, 11 ,L. li, Ir. 220. Estate of Harried Womaa.]-''»l'ru-rct's of 

A cestui que trust will have to [lay his own the separate estate of a married w(»man decreed 
tcosts if he institutes proceedings against his to pay the costs of a suit iii>iitiUcd to compel 
trustee for payment of a sum due unless every them to transfer the fund inr<f her name. 
feasible means have been ailopted by him to v. Yeatn, 1 Y. A C. 0. G. 438 : 6 Jur. 939. 

-obtain payment without suit. Aylmer v. Where a married woman is entitled to a life 

* Wintei'hottnm^ 4 Jur. 19, ■ interest to her separate use, umier her marriage 

/' ' ' settlement, her receipt alone to be u siilileieiit 

diAi.To Transfer Trust Ennd*]' — Trustees who discharge, that is not a restraint upon antiedpa* 
F 'Jiad declined to transfer a fund to an assignee, tion ; but where the ti ustees, u|Hiii the claii»e 
[ ^ tho ground 0 ! an al|eg^ fraud in the assign- as to tlie separate receipt, consider it m far 
y?ero beld entitled to costs betw’een doubtful that they refuse to pay cither to the 
ol-ieht, ''although thp" assignment marri,eii w'omaii or her assignee, imd a bdi Isfitel, 
wM to 'into exheution ; there I they ’are »stlil entitled to tiiCir costs in pHoiity* 

St):sp|4i0a amending 'iMme v. Skarml^ 1 N. B. 419 | 11 W, ii. 
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All EiiiTiarrled ladv traiisforred a sum of stock 
to trustees for herself. The letter supposed to 
coTitain the terms of the trust was lost, and no ' 
evidence was o^iven. of its contents. After the 
roarriage of tlie latly, the husband and wife 
demaiuiod a transfer of the fund, which the 
ti'ustees refused to make without the direction 
of the court, unless the fund should be settled 
for the benefit of the wife and her issue: — 
HeLI, that the trustees ought to have transferred 
the fund without suit, and must, therefore, pay 
the costs. Pinfold v. Botwlt, 4 Hare, 271. 

Appointment.] — By a post-nuptial settle- 
ment. property in the funds, belonging to the 
wife, was settled in trust for the husband and 
wife for their lives, and then for such of their 
children in such parts, &c., as the wife should by 
deed or will appoint. Tliere w^ere four children. 
The husband died, and the ivife appointed the 
whole fund, and assigned her life interevst therein 
to the eldest (a daughter), wiio harl attained the 
age of twenty-one, but who, together with the 
other children, was living with her mother. A 
trustee refusing to join in the transfer of the fund 
pursuant to the appointment, was not allowed 
his costs of a suit brought against him by the 
daughter to compel the transfer, though, under 
nil the circumstances of the case, he was not 
decreed to pay the costs of the suit, Campbell 
V. Home, 1 Y. & C. 0. C. f)fi4 : 7 Jur. 3G5. 

Testatrix, liaving certain sums of stock stand- 
ing in the joint names of herself and A., B. 
and 0., bequeaths the same to A., D. and B. on 
certain trusts, and directs C. within six months 
after her decease to execute and deliver to the 
executors of her will a deed declaring that he, 
C., his executors, administrators, and assigns, 
would thenceforth stand and be possessed of the 
sums of stock respectively and the dividends 
on the trusts in her will mentioned, and she 
appointed A., H. and B. executors. C,, having 
executed the deed, tiled a bill to have the rights 
declared and the trusts executed. On the question 
as to costs, whether C. ought not to have trans- 
ferred the funds into the names of A., D. and B. 
without suit : — Held, that he was a co-trustee of 
the funds, and could not safely transfer them to 
A., .D. and B., without the sanction of the court, i 
Iredell v. Jredell, 18 Beav. 202. 

A fund was settled on A. for life, with re- 
mainder to such of his children or remoter issue 
by his deceased wife as he should appoint. 
Shortly before his son, the only child of the mar- 
riage, attained twmnty-one. A. requested the 
trustees to prepare for a transfer of the fund to 
himself and his son, such transfer as to the 
greater part of the fund to be into A.’s own 
Tiame. .Not long before this A. had complained 
to one of the trustees of his son's extravagance, 
and had said to the solicitors of the trustees that 
a son ought to be dependent on his father. On 
the son’s coming of age A. made an appoint- 
ment of the fund to him, and they then applied 
to the trustees to transfer it into their joint 
names. The son wms living with the father’s 
solicitor: — Held, by Turner. LJ. (dissentiente 
Knight Bruce, L.J.), that the trustees had 
been rightly allowed their costs of a suit to 
obtain such transfer ; for that they were justi- 
fied in declining to make it without the sanction 
of the court, though the son was represented by 
a separate solicitor, and declarations were made 
that there was no bargain between him and the 
father for the father’s benefit. King v. Kmg^ 
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! 1 De G. & J. 603 ; 27 -L. J., Ch. 29 ; 4 Jur. 

721 ; 0 W. R. 85. 

2few Trustees.] -—-Where a tnisteeyis re- 
quired to make a transfer of a fund to new trus- 
tees, and he alleges that he has a lien for charge;-- 
(though he may have a right, under the act of 
parliament under which he acts, or by agreement., 
to recover payment), he has no right to interpost:- 
any delay in the WEay of making the transfer in. 
respect of his alleged claim. Wlhon v. Parlier. 
10 Jur, 979. 

A surviving trustee who, without sufficient 
reason, declined to transfer trust funds to new 
trustees, duly appointed under a power in the in- 
strument creating the trust, was ordered to pay 
the costs of an action to compel such tran.sfe]’. 
Copping er v. SkeMeton-, 15 L. ii., Ir. 461. 

11. Sepaeatje .Defences. 

General Rule.] — The mere fact of a trustee- 
severing in his defence from his co-trustce is not, 
in the absence of evidence that the severance 
was improper, a ground for depriving him of 
costs. Imae, In re. Cronbach v. Isaac, 60 L. J.,, 
Ch. 160; [1897] l ’ Ch. 251 ; 75 L. T. 63S ; 45 
W. R. 202— C. A. 

“ Outlay in Strict Line of Duty J’]— Costs in- 
curred by an executor, wTio, to jueet a possible- 
charge of <levastavit, .separately defends an 
action brought jointly against residuary legatees 
and himself, are not “ an outlay in the strict line- 
of his duty towards his cestiiis quo trust ; and 
he cannot call upon them to indemnify him in- 
respect of his expenditui-e. Ilosegootl v. Pedlen 
66L, J., Q. B.18. 

Trustees in Same Interest.] — Trustees in the- 
same interest will be allowed the costs of ^^epai’- 
ate answ^ers if the master finds the circumstancc.s 
justified them in so answ'ering. Dudgeon v. 
Cormley, 2 Con. & L. 422 ; 4 .Dr. War. *158. 

Where several persons are made defendants in 
respect to a joint fiduciary character only, or if 
any beneficial interest which they may have 
does not conflict Avith their duty, they ought not 
to sever in their defences ; otherwise one set of 
costs only wdll be allow'cd them. Gaunt v. 
Taylor, 2 Beav. 346 ; 4 Jur. 166. 

The rule that where a joint fiduciaiy characlei ■ 
exists, a joint defence should be alvAaiys adopted, 
is too general. It docs not apply -where the joint 
parties are liable to account, and incur responsi- 
bility. lieade v. Ppn-rltcs, 1 Moll. 8. 

AVhere the bill wms dismissed with costs, the 
court referred it to the master to inquire Avhethei' 
it was necessary for parties, trustees, and cestuis 
que trust, appearing by same solicitor, to file- 
separate answers. IHwJ-s v.TFa/»<7ig 5 Hare. 229. 

Trustees severing, even as defendants, are not 
allowed more than one set of costs wfithout some- 
very special reason. Hughes v. Key, 20 Beav. 
396. 

Oue Trustee out of Jurisdiction.] — If trustees ■ 
I separate in defence, they are only entitled to 
1 divide amongst them altogether the ix^asonabie 
1 costs of one answer' as against the fund, and the 
absence of one trustee out of the jurisdiction, it 
appears, makes no ditference. The executor of 
mortgagor who has proved cannot have costs out 
of the surplus of the real estate. Whether a 
person named executor, but not having proved or 
acted as a necessary party, and l>y whom his cost^' 




'.arc to be paid, quaere, JS^’icholwn v. Falkmcr, 1 I acquired no lie 
-Moll. 555. court ; and tir 

" sentative, that 

Trustees Besiding in Bitfereut Parts.]— The provided for oi 
two co-heiresses of a trustee, who liverl at a costs. Jlulhuf 
•iiistance from each other, were made parties to a b. J., Cli. 25, 8: 
suit for enforcing the performance of marriage j 31 P. 

‘articles. 'They submitted to act as the court ! 
might direct, and defended separately: — Held,} One Set of 

’they were entitled to two sets of costs. Aldruhje | 'Two trustees 
V. 1 bcay, 212 ; 10 L. J., Ch. BG3. sum of money 

Trustees appeared separately; one lived in a alone. They h 
‘distant part of the country. 'I'he court declined obtained but oi 
making any special order as to costs. Wileis v. costs was orde 
roopn\ 9 Beav. 208 ; 35 L. J., Ch. 121). contribution. 

Trustees and their ce^tnis que trust and next 
of kin in the same interest, severing in their 
defences, entitled only to one set of costs, although I Master.] — When 
istatttd (at the bar, but not by the answers) to , defence to 
reside in parts of the country remote from each ' 
other. Ml?'/’ v. Sheriffe^ 4 Hare, 528 ; 15 " 

<lh. 81) ; 30 Jur. 531', ' 

A hostile claim was filed for an 
administration against three trustee' 
having ever acted, and the acting 1 
in a dilferent part of England from the otl 
t wo. No unreasoiiabie conduct was proved I trustee the costs 
against the acting trustee 
justified in appearin, 
trustees ; 
fummtm v, 


Apportionment of Costs by Taxing- 
: 'two trustees sever, i^n : their 
an administrat'on action, .‘.and it 
^ appears' that the trustee w’lio has separated iiiin- 
L. J., self from his co-trustee has sepaintely (lone vvork 

■ in the^ administration of the trust estate, thcr 
account and proper order is to allow one set of costs oriiy to 

only one the trustees, and to direct that such costs should 
trustee resided be apportioned by the taxing-master between the 
+ 1 -... ^•‘•her trustees, but so as only to give to the severing 
of vvoiiv actually d.oiie' by, him:. 
Held, that he 'was! Inaae^ In re, Cronhach v. lmai\ supra, 
eparately from his two CO- 1 Two trustees, who severed in their defences, 
and a double set of costs \vas allowed, j w'ere allowe<l one set of costs oniv. Convae \\ 
Bromjield, 3 Jur. (X.S.) 657. ' flumphrey, 26 Beav. 402 ; 2S L. J., Oh. 027 ; 5 

: 'I Jur. (N.s.) 615., " 

BecUning to Transfer to Husband, Ad- 1 Oue of them, by his amswer, imputed miscon- 
ministrator of Wife.] — One of two trustees I duct to the other, which reuderetl it necessary 
liaving decline<l to transfer the fund to tlie sur- for him to sever, and he asked for the whole 
viving husband, who wms his wife's administratcu’, costs. The court, being unable, on the answers, 
and having severed in his defence in a suit to to determine the question, left the division lotiie 
•obtain a transfer, was allow^ed no costs. Allen master. Id). 

V. 7 Beav. 72 ; 33 L. J., Ch. 5. One set of costs being allowed t > trustees who 

hatl severed in their defences, the division of it 
rilling Different Characters.] — Where true- was left to the taxing-niaster. Att.-lien. v. 
tees put in separate answei's, and appeared by WyvilU, 2S Beav. 464. 

•different solicitois, on tlie ground that in that 

•case tliey filled different eluiracters, the court Allegation by Severing Trustee of Ignorance 
gave them all costs as between solicitor and of the Accounts.] — Whereoiicof two trustee-, not 
ilieut. Kawpf v. Joneft^ C. P. Cooper, 13. the acting trustee, took a power of at roniey from 

one of the cestnis que trust, and acred on her be- 
Similar Demurrers.] — Defendants (trustees), half, and claimed a payintmt in iier rigiit ; and 
who had severally filed similar demurrers, afterwards, on a suit being instituted by another 
instead of joining in one demurrer, not allowed cestui que trust, severeti in his defence i'rom tht^ 
•the costs of the demurrers, although sticeessful. acting trustee, alleging that he knew' nothing of 
(''iwkeY. Conrfown (^Lord). 6 Ir. Eq, K. 279. the accounts : — Held, that only one set of eu^rs 

could be allowed. Ilodaon v. Vafsh. 1 Jur. (N..s.) 
One Trustee charged with Misconduct] — IVo 861. 
trustees severed in their defence; one w^as A trustee is not justified in seven nir in his de- 
<,;harged with misconduct, but not the other, fence on either of these ground : I. That ht; did 
'I’he court ailowmd only one set of costs, and not know what the accounts were, or what ija<I 
gave the whole of them to the innocent trustee, been done by his co-trustee : he ought to have 
Wehh V. IVehl)^ 16 Bim. 55 ; 17 L. J., Ch. 13. inquired, and not seYere<i unless he found some- 

■ thing wrong. 2. That he was solicitin' fur one of 
Eefusal to Join in Answer of Co-trustee.J — A the cestuis que trust, and heid her powt^r of 

trustee who refuses to join iti' the answer of his attorney, that being a position wiiich a trustee 
co-trustee, and does not put in an ansAver differ- ought not to accept. 1 A 
irig from that of his co-trustee, is not entitled to 

.his costs. Young v. Seott^ 1 Jones, 7L, Charges of Personal Brand against Saveriag 

, ; • . ' . . Trustee.] — The trustees of a will agreed to settle 

'■ "Trustee ‘Dying before Further -Consideration; .disputes with the mrnvlng partner In a firm'' of 
>' ^3?nst fund, consisting nf a debtv which the testator had been a niuiii her selling 
^tatC'Of a testator, was recovered in a the testator*® share to him at a certain price, 

■ uit by the cesfcms que trust ; dn which They then filed a bill to have this agrOTient 
b'lrusteesof the -fund were defendants. , sanctioned ; a decree was made accordiugly, iwid 
^#tees^j:(for which 'Were not the sale carried, out. Borne -yaira aftcrwajhls • 

hppear^^i^parately^- 'some of the residuary legate, who were lutots, 
before- fho- cause was filed a bill by their next friend to set: aside 'the 

the ground that Ibe’ compromise 
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an iinpritpcr I'JDC, nnd th;it it had been entered 
into, and the ciecret* sniuiti<(nin<; it obiairied, by 
the persona] frauil of one of tlie trustees. This 
tnisTee answered separately ; and at the liearing 
Lord iloinilly divniL^ed Die bill ivith cods, being 
of opinion I hat the (jornpi’oinise had been bene- 
ficial and the fle(*ree snfictioniiig it properh' 
obtained. The iie.xt friend couhl not ]>ay the 
costs, and the tru‘;tee ap[)liod by suaiinons in a 
suit for the administration of the le-tators estate 
to have them taxed as ixdweeii solicitor and 
cli(Mit and paid nut the eofate : — Held, that 
the trustee was entitled to be paid his costs 
out of the estate, as he had defemled the suit 
for the ])eueiit of the estate, though he had 
at the same time defended his own character. 
Walfer.H v. WoiulbrUhfe. 47 \j. J., (dli. 516 ; 7 
Ch. D. 504- ; HS L. T. 8H ; 26 \\h 11 461)— 0. A. 

12. Fund Liable for Payment of Co^ts. 

Action Instituted Unnecessarily by Owner of 
One Share.] — An action to c ir ry into execution 
the trusts of a fund havirur been instituted un- 
necessarily ]),y the beneficial owner (jf one out 
of six shares, the otlier beneficiaries, who had not 
been served with imtice of or attended proceed- 
ings in the action, or de]‘ive<l any benefit there- 
from, received payment ff)r their shares in full ' 
from the trustee pending the action Held, that 
the costs of the action were to be borne l\y the 
plaintiffs share alone. ChenneV, In re. Jonea v, 
Chmnell, 47 L. d.. Ch. 80. Ailirmed 47 L, J.. 
Ch.583 ; S Ch. D.'402 ; 68 i.. T. 494 ; 26 W. K. 
,59:5— 0. A.' 

Trustee Appearing on Petition for Payment 
of dividends.] — The costs of a trustee, who was 
served with and a[)peared upon a petition by a 
tenant for life for ])aymeut of dividends, were 
ordered to be paid out of income. In re, 

SmitlieU, lie parte, L. R. 12 Eq. Ill ; 21 L. T. 
869 ; 19 W. R. 1U2:). 

When a fund h.as been paid into court on 
account of the inability of a sole trustee to act, i 
on an application, . relating solely to the pay- ; 
ment of the dividends, the costs of the appear- i 
anee of the trustee may bo properly charged i 
on the corpus. irner/’.s' Trunlti, In re, 40 L. J., ; 
Gh. 179 ; L. R. 11 Eq. 155 ; 23 L. T. 586 ; 19 i 
W.R.22T. .! 

Representatives of Defaulting Executor.] — ; 
The representative of a defaulting executor is | 
entitled to costs out of the executoFs assets, not i 
out of the assets of the original testator, whose | 

estate is being admiiiistered. Gnrneaj v. (rurnetf, \ 

■ ' ■■■ * ■ 

Suit to Secure Particular legacy.]— Execu- 
tors and trustees having appropi'iated a legacy, 
and divided the I’esidue : — Held, that the costs of 
a vsuit to secure the particular legacy must be 
paid thereout. Oox.ernemes' Benevolent Imtltn- 
lion Y. liu.Mri.dger, 18 Beav. 467. 

Trustee— Suing for Debt — Circumstances of 
Suspicion,] — Where the plaintiff is suing as a 
trustee, and there are circumstances of suspicion, 
in the case, the court will stay proceedings on 
payment of the rlebt into court, and on pay- 
;ment of costs, hiiiving the plaintifif to apply to 
the court to have his extra t costs out of the 
fund in court. Jones v. JBramwcU, 3 D. P. G. 
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-Owner of Property Charged with Trust 

Eutid.] — -If a trustee becomes owner of property 
charged with a trust fund, and resir-ts a suit In- 
his CO -trustee to call in and re-in vest it, thsi-, 
allowing his interest as owner to come into colli- 
sion with his duty as trustee, on a decree 
will not get costs out of the trust fujuL MteI,o 
V. (TB.orke, Vd W. E. 143— Ir. Ch. App. 

Obtaining Discharge after applying to 

Tenant for Life to Appoint Hew Trustees. ;— 
The trustees of a settlement a|)t)lied to ho dis- 
chargt-d from their trust, on the groumi of the 
unex[)ected responsibility thrown u[)()Ji them 
by the repeated charges and annuities to which 
the tenant for life had subjecte<l his interest, 
and also stating, which was admitted, that they 
had applied to the tenant for life to.ap})oint 
new trustees in their room, which lie had failed 
to do : — Held, tliat the costs of obtaining the 
discharge should be paid out of the interest of 
the tenant for life. Corrntrg v. Corentrg, 1 
Keen, 758 ; 6 L. J., Ch. 275. 

Acting Bona Bids under Invalid Will 

of Beal Estate.] — A trustee, acting bona fide, 
aiul with the concurrence of the heir-at-law, 
under a will which was supposed to be vahM 
as to real estate, but which afterwards turns 
out to be invalid, is entitled to be indemnified 
out of the personal estate. Ildgeenmhe v. (Car- 
penter, 1 Beav. 171 ; 8 L. J., Ch. 17. 

If an estate is devised to A. and his heirs 0 !i 
trust to sell, Ac., and A. devises it, the costs i>f 
getting the legal estate out of liis devisee must 
"be borne by A.’s estate. Cooke v. Crateford, 
13 Sim. 91 11 L. J., Ch. 466 ; S Jur. 723. 

Direction to Accumulate and Purchase Lands 
to be Settled to Tfses.] — Under a direction by 
will to accumulate aiid lay out a certain sum 
of money in the purchase <.)f laud to be settled 
to uses thereby declared, the costs of tlie in- 
vestment are to be paid out of the })articular 
sum directed to be invested. Gmyiker v. Allen, 

1 Hare, 505. 

Sale by Devisees of Lands in Trust for Charit- 
able Purposes.] — Devisees of lands in trust for 
charitable purposes, having sold part of those 
lands, under the provisions of the Loudon 
Bridge Acts, were held not entitled to their 
costs out of the fund arising from the sale, 
although the will creating the trust dii'ccted tliat 
the estate should defray the expenses of defend- 
ing the trust propertjn Towgood or Thoruirgond, 
Ex parte, London Bridge Ads, In re, 1 Y. A 0. 
588 ; 5 L. J., Ex. Eq, 97. 

Action by Married Woman Against Trustee 
Dismissed but Receiver Appointed.] — By mar- 
riage settlement property was vested in trustees 
for the wife in trust for her sole and separate 
use, the trustees being authorised to reimburse 
themselves, out of tue moneys which should 
come to their haxids under the trusts, all ex- 
penses to be incurred in the cxtecution of the 
trusts, or by reason of any matter wlxatsocver 
I relating thereto or connected therewith. The 
wife filed a bill to make the trustees liable for 
a breach of trust and to have new trustees 
appointed. The bill was dismissed as io the 
breach of trast, but a receiver was appointed : 
— ^Held, that the trustees were entitled t<> re- 
ceive their costs of the suit out of the income 



■Costs, Charges, ami Exj-jerou^s. 

became due, the n mount to be iuUle<] to the 
orio-iiial <lebt due from B. to 0. AjfJht v. 

30 L. J., Cb. 0 ; L- T. 288 ; 0 W. R. i)2. 

I Charge of Costs on Capital and Income, when 

j properly Incurred.]- 
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of the trust funds in the bands of the receiver 
since the decree. Plaintiff’s next friend having 
become insolvent, the proceedings were stayed. 
jr OecliSner' v. Scott, 24 Beav. 239. 

Question as to Trust Fund Separated from 
aeneral Eesidue.]— Where a question arises on 
the interest in a trust fund, separated fiorn the 
general residue, the costs must come out ot the 
particular fund ; and having been given by the 
decree, as specifically prayed by the bill, out ()t 
ireneral personal estate, the decree, although 
affirmed in other respects, was corrected in that 
particular ; being considered as relief prayed ; 
and therefore not within the rule against^appjeal- 
ing for costs only. Jem%r v. Jenour, 10 Ves. 562. 

Action by Trustees against Tenant for Life 
for Permissive Waste.]— A court of equity will 
not interfere at the instance of. a remainderman 
in cases of permissive waste, either by injunction 
or to give satisfaction against an equitable 


•ees of a freehold es-' 
‘qiiitirbie tenant for' 
IS iiiKk'i' the advice 
])ersoiis f s >r ii d erferiiig with 
.promised them hjt’ore trial, 
no notice of the proceedings., 
•iously warned Hie trustees, 
1 injury done. i>y persons- 
.nts * to' these ard-ions, that 

r did not take 

, to protect tl 1 C 'property, hi 

1 SSL the plaintiff applied to the 
accrued siir-e May, 188<l.. 
solicitor answered stating the- 
' saying that it, 
‘ ^ “tees, ii!i, 
of pocket. ,3 , A , 
;e , of which 
;iss to con- 
>■ ,' the costs- 
insisted ; on 
'“7 "ctive,.' 0 f 
costs,'' nncl 


The plaintiff had 
but had some time prev 
on the occasion of an 
other than the defenda , 

he should hold them liable if tht'V 
all necessary , steps _t 
Decembei*, 1 r ' , 
trustees for the renti 
The tru.stees’ “ 
amount of the rents received, anu ^ , _ 

wms less than the costs incurred by i he trust 
the action, and that they^ were oxh 
correspondence ensued, in 
the trustees express 

cur in any 

of the estate, but the ph 

paid to him irrespec 
raising; the' ' co:t 


the cours( 
Bed their willingne 
arrangement for radsiug 


[aiidlff 


out 

having the rent: 

any arrangement for . 

brought liis action to enforce [jayment. liie 
vice-chancellor of the Lancaster cuiii't made an 
order, declaring that as the actiois^ were In’Otight 
without the knowledge or coineut uf 
the costs were not chargeable against Hie income. 
And the court ‘-being of opinion that Hie a.ctions- 
were commenced under the advit.'c of counsel. ^ 
ordered the trustees’ costs of l )0 raised 

and paid out of the estate, but onlorai i be trust ce< 
to pay the plaintiff his costs of ijie present 
action up to tlie hearing. The plaintiff appealed 
against the direction to raise the costs of tiur 
former actions out of the estate, aiul H.ic trustees 
from the order as to the costs of the present 
action :~Held, on appeal, that the direction rc 
raise the costs of the trustees of the old act ion-'- 
out of the estate ought to he a ill r nun L for tlia l 
Hhe- actions ap)peared to havi; been fn'ought buna 
fide and to have been benelicia.l to the e>tait\, 
‘but that the reason given in tie- decree foi‘ 
i allowing them ought to be varie-d, a.s that result 
i did not necessarily folhiw from Thmi- having been 
! commenced under the advice of cttunsel. But 
held, that the order on the tnisreos to pay costs 
must be reversed, and directions given for misitv 
I their costs of this action out, of ihe estate, fui 
that the costs of trustees properly incurred in 
the administration of the tru<t are ti first cha.rge 
on both the capital and income <4: the truM 
estate, and that the trustees wen; not boutid tf.* 
part with the income till their eo.-t.s liad beeji 
otherwise provided for, am I they therefore had 
been truiltv of no misconduct. v, Mline, 


tin. 


to he Accumulated for Infant — All the Bents 
Applied to Annuity.]~By a will an annuity was 
given and a legacy was directed to be accumu- 
Jated bv trustees for the benefit of an infant. 
The trustees, being in possession of the whole 
of the testator’s estate, applied all the rents and 
profits in payment of the annuity. A suit was 
instituted for the payment of the legacy and 
for administration of the estate. The estate 
proved insufficient to pay all the costs of the^ 
plaintiff and of the defendant trustees ; there- 
fore only part of the costs of the latter was 
ordered to be paid out of the estate, and the 
whole costs of the |fiaiiitiff out of the remaining 
moneys. v. Tapp, 31 L. J., Ch. 513 ; 6 

L. T. 269 ; 10 W. K. 277. 
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bill was after the deat.h of P. dismissed, ; On 
petition to have the cfjsts of the defence paid 
out of the fund, an order was made for that 
purpose ; but a difScuIty having occuiTed in the 
registi'ar’s othce, Ids honour dii'octed the fund to 
be bi'ought into court, a sufficient sum to be 
raised for the payment of costs, and the divi- 
deruls to be accumulated for the benefit of the 
infant. Pitt, In ri\ 1 Jar. (N.s.) 1155. See also 
Ilejnv;y)‘tli Y. Seak, 1 69S. 

Befasal of Cestuis qu3 Trust to Accept 
Compromise.] — By settlement, dated in 1846, 
executed on the marriage of S., a debt of l,200l., 
due to her from the firm of Q., H. k Co., was 
assigned to N. and H. (H. being a member of 
the firm of Q., H. k Co.) as trustees, upon trusts 
for the benefit of 8!. and her family. It was 
provided that the money should be left with 
Q., H. Co. until S. gave notice to the trustees 
to withdraw it, when they were within three 
months to recover it, and invest elsewhere ; 
but so long as it should remain in the hands 
of Q., li. k Co., with the permission of S., the 
trustees, nor either of tliem, wore not to be respon- i 
sible for the sufficiency of the security. There 
was no power in the deed to change trustees. 
The husband died soon after. In November, 

1851, Q., H. k Co. stopped payment. In Ja.nimry, 

1852, 8. gave notice to the trustees to recover 
the money. N. thereupon demanded the money, 
but was informed of the stopipage, and offered a 
compromise. The hill was brought to enable the 
trustee to act, he having no express power to 
accept a com}>romise. The cestuis que trust re- 
fused to accept it. and the money being ordered 
to be paid into court, it was ultimately paid in : 
— Held that H. ^vas not entitled to receive any 
costs of the suit out of the fund, but under the 
circumstances he was not ordered to pay any 
costs, yoHun V. Stcinliopf, Kay, 45 ; 23 L. J., 
Ch. 35 ; 18 Jur. 720 ; 2 \V. 11. 34. 

Trustees resisting Enforcement of Improper 
Orders.] — The costs of trustees in resisting the 
enforcement of orders improperly made against 
them in a suit not warranted by the practice 
of the court of chancery will be ordered to 
come out of the trust fund, Iluslierry v. 
Shiffington, L. il. 3 H. L. 144. 

Application for Payment of Annuity by Tenant 
for Life in Possession.] — The time for which a 
receiver was appointed having expired, and the 
cestui que tnist having, in the absence of the 
trustee, entered into possession of the estates, 
subject to the payment of an annuity, and having 
omitted to pa,y the same : — Held, that the costs 
of an application to the court for a direction for 
payment by the cestui que trust in possession of 
the annuity were payable out of the estate. 
Pemgnm v. JVoMn, 8 L. J,, Ch. 256. 

Priority of Trustees,] —Trustees in an adminis- 
tration action brought by their cestuis que trust, 
where an order has been made for payment of 
costs out of the estate, and it appears probable 
that the estate will not be sufficient to pay all 
their costs in full, are entitled to an order di- 
recting the payment of their costs, charges, and 
expenses in priority to the costs of all other 
parties to the action. Pod da v. Tuhe, 5B L.J., 
Ch. 598 ; 25 Ch. D. 617 ; 50 L. T. 320 ; 32 W. B. 
424. 

Trustees’ costs have priority over the claims of 
YOIi, XIV* ■ . ' , 


a mortgagee claiming under their cestui que trust 
Roso V. SJiirrock, or Sh(m‘od, L N. II. 419 ; 11 
W. R. 356. 

Where a married woman is entitled to a life 
interest to her separate use under her marriage 
settlement, her receipt alone to be a sufficiexit 
discharge, that is not a restraint upon anticipa- 
tion ; bat where the trustees, upon the clause, as 
to the separate receipt, consider it so far doubtful 
that they refuse to pay either to the married 
woman or her assignee, and a bill is filed, they 
are still entitled to their costs in priority. IIj. 

Sanction of Agreement by Court.] — Part of 
the property of a testator consisted of a cotton 
mill which he directed his trustees not to sell, 
nor to work themselves, but to let. The will 
also contained a direction to the trustees not to 
lend any of the personal estate on mortgage, 
and prescribed certain strict modes of invest- 
ment. The cotton mill being out of repair 
could not be let as it then stood ; the trustees, 
therefore, entered into a provisional agreement 
with a firm of cotton spinners, by which the 
latter agreed to take a lease of the mill for 
twenty-one years, and to spend large sums of 
money in machinery and repairs, provided the 
trustees advanced to them, on the security of 
the machinery, rather more than half the sum 
required for such machinery and repairs, and 
also spent a considerable sum in the erection 
of steam boilers and other landlord’s fixtures. 
Under the terms of the will the trustees could 
not comply with such proposals ; hut, upon it 
being clearly proved that such an arrangement 
would be highly beneficial to the trust estate, 
and was one wdiich it was not unusual for lessors 
in similar eases to enter into, the court sanc- 
tioned the agreement, and directed the costs of 
all parties to the application to come out of tlie 
testator’s residuary personal estate. Lcc\^ TnU-ts, . 
In re, 32 L. T. 298. 

Person made Party to Suit for Protection 
of Trustees.]— Person made party to suit only 
for protection of trustees is entitled to his costs 
out of trust fund. Hiclis y. Wrench, 6 Madd. 
93.; 

Immediate Sale to Defray Costs of Cestui 
que Trust.]— Where a cestui que trust, having 
a life interest only, is declared entitled to his 
costs out of the fund property, the court will 
not give him a mere lien on it to be enforced 
by subsequent proceedings, but will direct an 
immediate sale for the purpose of defraying 
them. IJurhett w Spray, 1 Russ. & M. 113. 


In General.]— Where the costs of a trustee are 
directed to be taxed, that means as between 
party and party; but where a trustee has ex- 
pended money by reasonably and properly taking 
opinions, and procuring directions that are neces- 
sary for' the due execution of his trust, he is 
entitled, not only to his costs, but also to his 
charges and expenses, under the head of just 
allowances. Reams v. Young, 10 Ves. 184. 

Trustee or the next friend of an infant is 
entitled to fair expenses, beyond taxed ci^sis. 
under the head of just allowances. I h. 
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13. Taxation of Costs. 
a. As between Party and Party. 
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to costs as between^ party and l)artJY X^ 
.mwhr.lL 1 Giff. 

S. C., 3 De a. F. A: J- 5al , * L- F oto. 

s°/ Eiglit of Cestui que Trust to ^Tax.]-Acc 
cue trust Im no riglit ^ a«o<tiun h . , w 
itainer of a solicitor as between a n .eiL .a u 
solicitor ; or to obtain oil f a 

taxation of the solicitors bill oL costs ,br 
has a riflit to attend the taxation ot tlio a us 
and raise the question o£ retainer omy a- 
■imt Icrigdi between 

• ig of the /V.N MarwlcK MvjycHe, 1 L. i . 1- . 

and by the trustees vin- ^ ^ 

■ ■ acceding- to 1^, As between Solicitor and Client . 

Administration Action. ] — 0 ne ol: f wo o xcci 
aiul trustees couimeiicecUiu a.dion 
other for the adininistration ot tlic t^tate. cr 
X 4 . . } was made. 1'bere was no, aiiegatioi 

g a trustee , 1 misconduct on the ivwt of thede£eii,i 
Oii the action coming on I'"’ furtno'; oo.isu 
tion, the court gave the planiull lii^ oo-n 
between solicitor and client, but gave die, dt 
dant cods only as between party ami jii 
holding that two sets of costs as 
and cl unit ouglit not to be alio wet i tu loe 
tees Held, on ai)[)eal that a tniMrot'^ is on- 
to costs as between , solicitor aiid , -cdieiit 
administration action, iinle.ss n ca-’c ot mi' 
ducc is nnule out. against hi.n,^ , t 
defendant must have costs sis bet wm*n 
and client. Lore, In re, H^U v. 

L. J., Ch. 8Io : 29 Ch. D. MbS : e2 ,L. I. *>.)!> 
dV. li. ■fit) — C. xA. v t 1 

* ■ •■12 Jur Testsnor, by his will, giiujs tire, 

' " property to his wife for life, rtii I snnt h- 

bulk ofliis personal property _ to i'j-rat"-' ihi 
constituting her sole execuuax, snm 
‘^'i(Tclient~ but 1 certain trustees shall, as soon euniraijv 
may be after his deceast-. e* invert mi mo 
vertible resiiluc of his persona Icdan- iir '* nr 
and iiivcsr it in governmcni ur^ivui ir 
anti pay the dividends to hi> wife inr i'.'o, 
ultimate trusts, both of the nad and iH'Nid 
personal property, are in fa.vnur of pm -on- 
are not in esse or not ascertained, 'rwonty . 
elapse, during whicli the trustn^ haive tiie w 
in the F)osses,-ion ami managetheo.! of tise v 
property, and then the surviving trustee ti 
l-iiP amdnst: her for an aceounn 1? app'-a 
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Trustees, however, in chanceiy.on application 
generally obtained coste as between attorney and 
client. Id. 

A mcT*c trudec is only allc 
skin and a guinea ror 
2 Hog. 281. 

diali be allowed his full and ne- 
costs, and shall not be confined m his 
the co ds taxed of course, iii obtain. 

Am and v. JJradbcmrne, 2 Oa. Cti, 

affidavits of 


one 

V. 

A trustee 
cessary 
ac.C'')unt to 
ing a decrei, 

„ i;i8. 

VV'here, on a motion, - _ . 

were filed by the plaintiff co“iNf' 
conduct of the trustees, t , 
dicatiug their conduct, the court, m 
the application of the plaintiff, ordoied that 
nous It the parties be allowed their 
of the affidavits used on tne motion, //e? nu s . 

2 Jun (N.S.)H6^ _ 

A. B. was entrapped into becoming . 

but it was asrreedthat he vshouicl be dischai god. 

He coii-mlted counsel as to the liability he had 
incurred, and instructed him to 
deeds for his protection. ^ It was discovered Uiat 
a breach of trust had been committed previomh 

to his becoming triidee, and counsel prepared a 

bond and release for A. B.’s protection, but 
which were never direcuted, in consequence ot^ 
suit havine- been instituted by A. 1> to set tne 
matter right :-^Hcld, overruling the decision ot 
the taxing-master, that, under an oidei to tax 
A. B.’s costs, charges, and expenses of and uici- 
derital to the trust, A. B. was entitled to tin 
costs of the draft bond and release, though ttie}^ 

had never been used. 

{Lord'), 11 Beav. 403 ; 17 L. J., Ch. 332 

■ '3'j9/.' 1 

Costs to defendant, a mere trustee by_ con- j 
signment of goods, as to plaintiffi I 

tdeader. nob as between attorney - . 

according to tlie course of the court as Cdtw-ceu j 
party and party. Dunlop y. Iluhbu-rd, 1.) , 

k)r>: 12 K. il. 170. ^ ^ ^ , i 

Where a bill is dismissed against a trustee, 
.and there is no estate to be administered, he only 
has costs as between party and party, /^tmndrrn 
V, Saunders, 3 Jur. (N.S.) 727 : 5 vv . K. 4/J. 

County Court Scale.] — When a trust fund is 
reduces I to 7)007. before the filing of the bill, the 
court will only allow costs according to the 
county court scale. Ali v. Iorre,^ter, 21 B. i. 

' m. ' 

On IHseIaimer.]-..A person named a trustee ui 
a deed, who declines to accept the office, is in 
the situation of any other defendant against 
-whom a bill is dismissed, and can only have his 
costs as between party and party. Aorway v. 
Norway, 2 Myl. lx. 278 ; 3 L. J., Ch. UI, 

^^A trustee, who after disclaiming is continual 
as party to the hearing, is entitled to costs only 
as between party and. party. Bray v. want, 

.A trustee disclaiming at the bar has his costs 
only as between party and party. v. 

' 'Mqlmtoii (Bariy, I Jur. (H.s.) 994. 

■ Whore the name of a party appears upon 
documents as a trustee, and he is therefore made 
a , defendant, but assert^ by his answer that he 
‘ ‘;#rer toepted the , trust nor acted, he is entitled 
'> helwech pi^rty mi party; Mmj) v. 

' antitM only 
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Mlenhonnifjh v. Canted'hviy (^Archhuho}}), 2 
Euss. 93, 

Trustees— dominated by 7oid Instrument.] — 
i'ersoTiH nominated trustees by an instrument 
’whicli, being void, passes no trust fund, not 
.allowed costs as between solicitor and client. 
Mohvii V, 1 Swaii^t. 2Ul : IS R. B. 58. 

Person named Trustee without his Know- 
ledge.] — A person named a trustee without his 
knowledge, and in that character a party to the 
suit, having never accepted the trust, is entitled 
do his costs as between solicitoz' and client. 
.Shermtt v. Bentleu^ 1 Buss, ck i^i. 655. 

Beclining to Transfer a Fund.] — 

Trustees who had declined to transfer a fund to 
:an assignee on the ground of an alleged fraud in 
tiie assignment were : — Held, entitled to their 
'Costs as between solicitor and client, although 
the assignment was decreed to be carried into 
oxeeiition, there being some circumstances of 
■saspicion attending the assignment, particularly 
.a vn-riance between the consideration expressed 
in the deed and the actnnl consideration. Whit- 
mr/nti- v, lludert^ofi, 1 Y. & C. C. G. 715 ; 11 
L. J,, Ch. 401 ; 6 Jur. 921. 

Committing Breach of Trust.] — A 

trustee who had committed a breach of trust was 
held entitled to the general costs of the suit as 
between solicitor and client, but was directed to 
pay as between party and party the costs relating 
.10 the inquiry arising out of the breach of trust. 
Pride V. FookTi, 2 BeW. 430 ; 9 L. J., Oh. 234 ; 4 
dur. 213. 

Action for Account against Trustee— Subse- 
quent Bankruptcy.] — A suit was instituted 
against an executor' and a trustee under a will 
for an account. On the hearing, a decree for a 
ji'efereiice to take accounts of the real and per- 
sonal estate was directed. He afterwards became 
.Id-inknipt, and the suit was continueti as against 
his assignees under the bankruptcy : — Held, that 
he was entitled to the costs of suit as between 
^solicitor and client from the date of iiis bank- 
ruptcy, and al-:o the costs of his appearance 
on a petition for a vesting order in new trustees. 
Tnniei* v. MuUineux., 3 L. T. 687 ; 9 W. K. 
252. 

When a defaulting trustee against whom a bill 
is filed becomes bankrupt, and the suit is prose- 
cuted against him after his bankruptcy, he is 
entirled to ids costs incuvi'ed after bankruptcy, 
■and that as between solicitor and client. Bowyer 
V. (irUnih L. B, 9 Eq. 340 ; 18 W. B. 227. 

Action Dismissed with Costs as against Trus- 
tees.] — "Where a bill is dismissed with costs as 
against trustees, the court having no estate under 
Sts control, and payment of airalleged claim is 
asked out of the residue of the testator's estate, 
there is not such a specialty as to i induce the 
court to give the trustees of such estate their 
•costs as between solicitor and client. Sminders 
v. SdUiulen., 5 W, R. 479. 

Defendant Trustee Solicitor.]— The costs of a 
-defendant trustee, notwithstanding . he was a 
■solioitor, ordered to be taxed as between solicitor 
and client. .Yorlt 1 ColLO, 0. 260 j 

$ JurbSST !'■ 


14. Practice on Allowance of Costs. 

Further Consideration.]— If the decree at the 
hearing make no provision for the costs of a 
trustee, the co'urt will not entertain any petition 
in respect of them at the hearing on further 
directions. 3IaUm v. Greenwaij^ 1 Hare, 391 ; 
18 L. J., Gh. 154. 

A trustee not appearing at the hearing, a 
decree was made against him, with leave to show 
cause against it. He then set down the cause 
again, and prayed his costs of the suit, on paying 
the costs of the day, which were granted, the 
master of the rolls saying, that iii> having paid 
the costs of the day placed him rectum in curia. 
Arrm.!? v. 1 Cox, 183. 

Upon the death of one of three trustees, no 
provision having been made for his costs, his 
executors, by consent, without a revivor, appeared 
for the purpose of claiming his costs. KamjpfY. 
Jones, G. P. Cooper, 13. 

Where a bill is dismissed without costs so far 
as it seeks to charge trustees with wilful default, 
the court may by its order upon further consi- 
deration give the defendants the whole of their 
costs. Also, a sum advanced by the trustees and 
disallowed by the chief clerk’s certificate may be 
allowed by the order on further consideration. 
JIaMey Y. Jfassey, 17 L. T. 2'd‘^. 

Exercise of Powers without Sanction of Court.] 
— On the hearing on further consideration of an 
administration action, an order was made by 
which all the questions raised were practicafiy^ 
disposed of, but liberty to apply was reserved. 
Subsequently the trustees of the will of the testa- 
tor in the action, in exercise of the powers under 
the will, and with the consent of the tenant for 
life, sold land forming part of the estate, and 
carried out other transactions, without applying 
for or obtaining any sanction of the court : — 
Held, that the trustees were entitled to their 
proper costs of carrying out such transactions. 
3fansel, Ifi re, Mkodes v. Jetilun, 54 L. J., Ch. 
883 ; 62 L. T. 806 ; 33 W, E. 727. 

W. A. G. W. 
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UNIVEESITY 


sliall Bs' coiistiTied 
of the Universities 
render Hertford 
within the former- 


UNDUE INFLUENCE 

^>6 FKAHH-WILL. 


It to dominate to FeilowsMp.]— The right 
ninatiou to a fellowship Being in <,n!:’]>nte' 
m two parties claiming iinjer the same- 
the court directed an issue to tiy 
her the plairitiif had a better right jliaii 
Teiidaiit to nominate.” On the trial it 
i-cd that the defendant had nominated for 
•twenty years, and that vacancies occurrefl 
once in fivo years ; that the right of. 
ation was limited by the grant to the heirs 
of B., with limitations over in default ot 
leirs ; that the eldest son of E. had three- 
that the plaintilE was lineally descended, 
the third ; but that in the two elder 
rerc living, and one had then living nialc' 
Ho further evidence was given ly-lddd.. 
-in the issue directed, the plaintiff might 
w upon this evidence, without showing 
the two elder branches were extinct. 
IS V. Sci?uh/s, 1 Q. B. 31<), n. 

pensation Presumed.]— In a college of 
‘ foundation, a practice having for mam- 
prevailed of electing two fellows of a 
jr, for which the statutes allowed only taic?,. 
)eusation from the croi\-n authorising that 
ce is to be presumed. CdJaje 


UNDUE PREFERENCE 

See CAREIEES. 


UNION 


--See Poor Law. 

?.^See Trade and Trade-Mark, 


Poor.] 

Trade. 


UNIVERSITY. 

1. JElection of Fellows, 1063. 

2. Visitation, 1066. 

3. Comisanee, 1067. 

4. Vice-Chancellor's 

5. Other Matters, 1070. 


Election of Warden.]-— James L, liy letters- 
patent, in 1610, granted to A. licence to found u 
college, which should consi.-t <<f one nurd er. unc 
warden, four fellows, six poor brethren. >ix pom 
sisters and twelve poor scholar.^, tube maiatained, 
sustained, governed and ruled according to the 
ordinances, statutes and foundatam us slioiild be 
made and ewSt.ablislied by A. : and that A, sh<.mld 
have power to ordain and make oi’tlinatiCO'S, rules,, 
constitutions and ‘'tatute.s, for the mauitunanct*, 
sustenance, education, instruct itm, government 
and rule of the master, warden, Ac. ii'he lettcrs- 
patent named the college*, ami created the, 
master, warden, &c., a body cjorporate. In 1611h 
A. founded the college, and eiulovved it with latid 
in three parishes. By an instniiucnt, la 162tb 


commanding the college to examine T. and to the maintenance, relief, sustt'iiance, ertucatnm, 
proceed to an election; and that his remedy, if government ami ordering of the college. The 
any, was by way of appeal to the visitor. Jk 2nd statute ordained that there should be six 
'' ' The operation of the Universities Tests Act, assistants touching the oj'derlug of the colIe||’e* 
1871 (34 Tict. c. 26), is confined to colleges sub- and, the rents, revenues and profits therew ; 
sisting before it was passed;, and the act does andthe8th,thatthechurchwardeiwofthe^three 
-.not'^ prevent the creation ih the universities of parishes in which the college hatek were sltiuite' 
. fresh colleges, the endowments of which are con- should be assistants to the master, warden and 
fined to the members of a particular religious fellows of the college In the goYtrning thereof* 

" ' , '^ipunity.. Ik The lUth, 11th ami 23rcl statutes gave the aw- 

' ^Tfi0;;|Jnitersitks Act,' 1871,- is not incur- tants power to nominate poor peiwns of the- 
'irfrated i-with 'the Hertford Ck>Il^'‘Aet, 1874 ; parishes to which they respeetiwj belonged, 'to 
latter act, which ^provid^ ** that be the poor brethren and siBters and 
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the 15.th statute, “ ujxon the of the election 
•of the warden, the mastor, the assistants and 
fellows shall «^ointo chapel, and after service and 
sermon proceed to the election of a new warden ; 
.after that, the senior fellou' shall read the ordi- 
aiances expressing- of wliat c.aiilition and quality 
the person eleetcnl ought to be ; and after that, 
'the electors shall make the election.” By the 
.r20th statute, if both the ])laces of master and 
warden should be void at one time, notice was to 
•be given the senior fellovv to the assistants to 
'repair to the college within three days, “ to join 
wdth the fellows in the election of a new master, 
which shall he in ail points as is formerly de- 
-scribed in the election of warden.” A mandamus 
•to admit the prosecutor to the office of warden, 
.alleged that the assistants had always, from the 
foundation of the college, been accustomed as of 
right to Y'Ote at the election of warden. The 
return did not negative the usage : — Held, first, 
4:hat by the loth statute the assistants had a 
-voice ill the election of warden : and that if that 
:3tatute was doubtful, the usage would so inter- 
pret it. B.eq. V. Dulwich College^ 17 Q. B. 600 ; 
;.21 L. X, Q. B. S6 ; 16 Jiir. 654. ‘ 

Held, secondly, that although in 1626, after 
•the foundation and eiirlowment of the college, A. 
•could not abler the constitution of the college, or 
-add to the number of the corporate members, he 
liad power to make ordinances for the govern- 
®aent of the college, and to give the right of 
voting in the election of warden to the assistants 
who were not members of the corporation. Ih* 

Election of President.] — The statutes of a 
•college, directing that the president on his 
'election should be admitted, and prescribing 
an oath to be taken by him, and some other 
ceremonies to be performed. : — Held, upon 
evidence of a particular form of admission, 
besides the oath and ceremonies mentioned in 
the statutes having been used, and upon the 
.-ground that in such offices the admission is 
.generally a distinct act, that the admission did 
not consist in taking the oath, and going 
■through the ceremonies mentioned in the 
■statutes, but in the observance of that particular 
form. The presi'lent elect did not, therefore, 
forfeit his office by taking the oath, and going- 
through these ceremonies, without having pre- 
viously subscribed the declaration required by 
the act of uniformity. Queen's College Case, 
Jac. 1. 

Member of Council of Medical Education.]— 
By 21 & 22 Viet. c. 90, s. 4, the general council 
of medical education and registration is to coii- 
-sist of one person chosen from time to time by 
'Cach of the several bodies therein named, and 
by the, university of London : —Held, that the 
.authority to choose such member is vested in 
■the senate, consisting of the chancellor, vice- 
-chancellor and fellows for the time being, and 
,not in the whole body of the graduates of the 
-universitj. Ileg, v* Sttu'rar, 2 EL k EL 133 ; 28 
L. J,, Q. B. 326 ; 5 Jur, (N.s.) 1304 ; 7 W. E. 
-612, 

Remedies.]— Disputes as to elections in lay 
foundations are to be tried in the king’s courts. 
Marriott v. Gregory, Lotft, 21. 

In the case of a private eleemosynary lay 
foundation, if no special visitor is appointed by 
Ahe founder, the right of visitation, in default of 
bis heirs, devolves upon the king, to be exercised 


by the great seal ; on this ground the court 
refused to interfere by mandamus to compel 
the master and fellows to declare one of the 
fellowships vacant, and to proceed to a new 
election. Mea! v. St. OatherinCs Hall, Cam- 
hrldge, 4 Term Eep, 233 ; 2 E. B. 369. 

The court thought that a mandamus wms 'bhe 
proper mode of trying the validity of an election 
to a vacant fellowship made by the fellows of 
Trinity Hall, Cambridge, which w.i,s disputed by 
the master. Bex v. Gregory, 4 Term Eep. 244 ; 
2E. E. 37],n. 

2. Visitation. 

Appointment of Visitor.]— The appointment 
of a visitor may be collected from the general 
tenure of the statutes. St. Jolin\s College, Cam- 
bridge V. Todington^ 1 Burr. 158 ; 1 Ld. Ken. 
441. 

In the case of a private eleemosynary lay 
foundation, if no special visitor is appointed by 
the founder, the right of visitation, in default of 
his heirs, devolves upon the king, to be exercised 
by the great seal. Bex v. St. Catherine's Hall, 
Canihridge, 4 Term Eep. 233 ; 2 R. E. 369. 

Jurisdiction of.] — The visitors of colleges are 
not tied up to any particular forms, nor are they 
liable to prohibition for irregularity in their pro- 
ceedings, or informality in their acts, but only for 

1 want of jurisdiction. Ely (^Bishop') v. Bentley, 

2 Bro. P. C. 220. 

A visitor’s power may be limited by the 
founder. St. Jolm's College, Cambridge v. Tod,- 
lug ton, supra. 

Visitors, though restrained to certain times, 
may visit whenever called in. Ib. 

The power to interpret statutes constitutes a 
visitor. Bex v. Ely (^Bishop), 1 W. BL 85. 

Visitatorial power may be delegated generally 
or specially. Ib. 

It is incidental to the office of visitors to hear 
complaints. Ib. 

Where a university is incorporated by charter 
under a visitor, all matters relating to the in- 
ternal management of the domus, as to passing 
resolutions, holding examinations, conferring 
degrees, &c., are under the exclusive control of 
the visitor, a court of law or equity having only 
jurisdiction with respect to matters out of the 
house, as between the university and third 
persons. Thomson v. London University, 33 
L. J., Ch. 625 ; 10 Jur. (N.s.) 669 ; 10 L. T. 403; 
12 W. E. 733. 

Appeal.] — Tf the visitor of a college in one of 
the universities refuses to exercise his visitatorial 
power by receiving and hearing an appeal, the 
court will grant a mandamus to compel him, 
Bex. V. My (^Bishop), 5 Term Eep. 475 ; 2 E, E. 
644. And see Bex v. Worcester {Bishop), 4 M. 

& S. 415 ; 16 E. R. 512. 

But cannot afterwards review his decision. 
Bullet, Ex parte, 1 Jur. (N,s.) 709. 

And where it is doubtful who is the visitor 
of a college, the court will not grant a manda- 
mus. Bex v, Ely {Bisho})), 1 Wils. 266 ; 1 W. 
BL 52. See also Beg. v. Hertford College, ante, 
col. 1063, 

The visitor need not hear parol evidence on 
an appeal to him ; it is sufficient if he receives 
the grounds of the appeal, and the answer to it, 
in writing, Bex v. My {Bishop), 2 Term Eep, 
475 ; 1 E, E. 484. 



action. Fanom'v. WiUovgiiOy (le Jiroitei^JUom), money lexib lu luc ucicutmin. v. ...... ...... 

11 L. T. 628; 13 W. E. 315, 402. and university; .and that the cause pt action 

How the claim of conusance by the chancellor in the third count arose in rcspcHd. of intei’est 
of Oxford is made. Kendrlcli v. Kynaston, 1 which had become due in respect ot t.ie iK>tes^:-~ 
W. Bl. 454. And see Leasinghy v. Smith, 2 Held, a bad plea. Bonnor\\l£owani,\^M\\\ ihi. 
Wils. 406. 

4. Vice-Cha^^cellor’s CoiT irr. 

When Allowed,] — A claim of conusance was . . , , ,, , , . ■ . 

refused to the university of Oxford, because the Jurisdiction of.] — Ihe chancellors coiot n. 
party, although a member, was not resident at Oxford hath not jurisdiction of matters tif ii'cc- 
Oxford, Bayes y. Long, 2 Wils. 310. hold. Stephens v. Berry, \ Vein. 212. 

But a claim of coniisance was allowed in an In an action for libels alleged to have beep 
action against a proctor, a pro-proctor, and the published in London, the defendant was a rosi- 
marshal of the university, though the affidavit of deiitundergraduatemember of Oxford t niveirsity ; 
the latter, describing him as of a parish in the the plaintitf resided in London and had no eon- 
suburbs of Oxford, only vended that he then nection with the university. The chancellor ot 
was and had been for the last fourteen years a the university having claimed conusance of the 
common servant of the university, called marshal action in his court under the Oxford charter ot 
of the university ; and that he was sued for an 14 Hen. 8, confirmed by statute 13 Eliz, : Held, 
act done by hini in discharge of his duty, and in that the privilege of the^ ehaipu* extended tc 
obedience to the orders of the other two de- cases in which the plaintiff resided outside the 
fendants, without stating that he resided within limits of the city of Oxford, and therefore that 
the university, or was matriculated. Thornton the claim must be allowed, trhinett v. 

Y. Ford, 15 East, (534 ; 13 R. R. 542. tlngham, 55 L. J., Q. B. 109 : 16 Q. B. D. *61 ; 

( onusance of a plea of trespass sued against a 34 W. E. 565. 
resident member of the university of Cambridge, The publication of a pamplilet against^ the 
for a cause of action verified by affidavit to established religion in the university of Cam- 
have arisen within the town and suburbs of bridge is an olfence within one of the statxttcs 
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0. P. 158 ; 7 Jur. (N.S,) 913 : -1 L. T. 640 ; 10 
W. R. (I ^ „ 

Hold. sGoondly, that as judges ot a court ot 
rocord have i>ower to commit to the custofly ot 
their otheer, sedeiite curia, by oral command 
without any warrant made at the time, and tiiat 
as the Tice-chancellor wnis a judge of a court 
of ]’ecord, therefore a warrant was not neces- 
sary, and a committal in the exercise of this 
peculiar jurisdiction, where no special method 
was directed by the cliarter, although it was not 
shown to be made under a warrant, gave no 
cause of action. Ih. 

Held, thirdly, that the hairing was h'gal, as 
tliere was, no express provision in the chartci 
which enabled him to a<lministcr an oath, and 
that it was not essential for the purpose that he 
should do so. Ih, . . 

Held, fourthly, that the place of confinement 
appeared to be the accustomed place used tor 
that purpose by the university, and therefore 
fliat the usage must be presumed to be lawiul 
till the contrary was shown. Ih. 

Piule nisi for a writ of habeas corpus and also 
for a writ of certiorari on behalf of one H., wdio 
had been arrested at Cambridge by the university 
<a)nstables, and charged before the vice-chancellor 
of the university with “ walking with a membei* 
of the university.” This charge was read over 
to her, and she pleaded not guilty.” Evidence 
was given as to her being seen walking with a 
member of the university, and also as to her 
being a woman of bad character. The vice- 
chancellor committed her for fourteen days to 
the spinning-house, and the warrant of commit- 
ment stated^ that she had been charged with 
and convicted of, “ 'walking with a membci* oi 
the university.” It appeared that the above 
was a common form adopted in the ^'ice- 
chancellor’s court when it was intended to 
charge a woman with walking with such a 
member “ for immoral purposes ” and that tor a 
long time it had been taken to mean such a 
charge, and that it was intended in this case so 
to charge and convict the said H., and so to entei 
the conviction on the warrant of commitment:-- 
Held, that the rule should be made absolute ; that 
the proceedings in the vice-chancellors couit 
were irregular ; that the appellant had not been 
charged within the words of the charter as 
‘‘suspected of evil” : that she had been chaiged 
with an offence not within the jurisdiction of the 
vice-chancellor; that she had not been charged 
with any other offence, nor had the charge been 
altered or amended, and that conse(}uently the 
conviction was bad. Hopkins, Ex 
L J., Q. B. 240 ; 66 L. T. 53 ; 17 Cox, 0. C. 444; 

The Church Discipline Act does not (iebai 
a university judge from trying a resident 
clcrgvman for a breach of university hiw, 
notwithstanding such breach may also 
an ecclesiastical offence. Puseij v. Jowett, 1 JN. ii, 
4 88 

Where the chancellor’s court of the university 
of Oxford had proceeded against a party, not a 
member of the university, for contumacy m 
suing a resident undergraduate in one ot the 
superior courts of Westminster, and had issued a 
warrant to arre.st him for not paying the costs ot 
the proceedings, the court made a rule ab.^omt e 
for a prohibition without requiring the^apph> 
cant to declare in prohibition. 

T/nitersitif, 1 G. & D. 537 ; 1 Q. B. ; H L. 


.5. Other Matters. 


Congregation— ‘‘Eesidents.^’]— By 17 & 18 

Yict. G. 81, s. 16, the congregation of the imi- 
versity of Oxford shall be composed of the 
ehancellor and certain other persons, and alt^o 
of all residents. By s. 48 the word “ resident s 
means and includes all members of convocation 
who shall have resided twenty weeks within 
one mile and a half of Carfax during tlie year 
that shall expire on the 1st of September next 
preceding the making of the register. A teiiow 
of a college hold a living which was distant 
nine miles from Oxford, and he resided at tlie 
vmaraf^c house.; but he rented a set of rooms 
withinSt. John’s College (of which he was a resi- 
dent), which he had furnished, and for which he 
paid rent, and which were. not occupied bj any 
one else. When he visited Oxford, he sometimes, 
slept there, but he generally returned to tim-. 
vicamge the same day Held, that there must , 
be an actual as di.stinguished from a constructive- 
residence, and that he was not a resident. M<y.. 

V. Oxford (J'ice-ChmiceUor'), L. R. 7 Q. b. 4/1 : 

2i; L. T. 506. 

Erection of Ifew College Buildings— Applica-. 
tion of Purchase Money of Land paid into Cotirt, J 

Xhe effect / f ss. 2 and 4 of the Universities 

and Colleges Estates (Amendment) Act, 1880, in. 
conjunction with ss. 27 and 28 of the Uniyersit les 
and Colleges Estates Act, 1858, is that ihe I'R' " 
chase nionev of land, belonging to a college, w men 
lins been compulsorily taken under the provisions, 
of the Lands Clauses Consolidation Act, 184o, 
may be applied, wdth the consent of tlie board o.t. 
agriculture, in the erection of new buildings upon, 
land belonging to such college and lepaid iiivO 
court by thirty ec-iual annual instal merits... 
Khifs dolhv/e, Catnhridgr, Ex partr 6U L. d., 
Ch.'oOS: [1891] 1 Ch. 333, 677 ; 64 L. 1. 623 ; 
89 W. R. 331. 

College Bursar— Office of Profit— Official not 
Member of Corporation.] - The statutes of , 
John’s College, Oxfoid, provide for the office of 
bursar, the remuneration to be such as the presi- 
dent and fellows, shall decide. The respondent, 
who was not on the foundation of the college, 
was appointed bursar at a fixed salary : — Held, 
that the respondent was an officer of the college 
at a salary, and that such salary was therefore 
asse.ssable‘ to income tax under section 146, 
schedule E, rule 3, of the Income Tax Act 1842. 
Langston v. Glasson, 60 L. J., Q. B. 356 ; [1891] 

I Q. B. 567 ; 65 L. T. 159 ; 39 W. R. 476 ; 55 
J. F. 567. 

Benefaction— Founder’s Design — Condition of 
Eligibility— “ Designed for Holy Orders”— 
Alteration of Conditions of EligiMlity.}— 
Edward Pauncefort, who died in 1726, by will 
made in 1723 gave property to a corporation 
upon trust to divide the income thereof equally 
between ten of the servitors of Christ Church 
College, Oxford, such as certain members of the 
college should recommend “ for their solnietj, 
tliligence at their studies, and of parts fit for a 
minister of the gospel aiKl 
otders.” By the Universities of Oxford ana 
Cambridge Act, 1877, commissioners were em- 
powered . to make statutes for any cohegc 
kteiing the conditions of eligibility Eor any 
emolument or office connected with the college, 
but in so doing they were to have regard tr» the 
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main design of the founder, except where the abridged by the institution, in a later part oi 
conditions had been altered in substance under the same statute, of a test for henisj— that test 
any other act ; by the same act, a mode of and being applicable only to a particular class of 
time for appeal against such statutes before ap- persons. 
proTal by order in council was provided, and it . . ^ 

was enacted that after such approval such sta- University Degrees.]— A member of a corpora- 
tutes should be binding on every college, and tion cannot mstitute a suit against the governing 
should he effectual notwithstanding anv instru- body of the corporation, unless there is also an 
. meat of foundation. Bv statutes made for Christ infringement of a personal or a proprietary right , 
Church under this act, and duly approved, or an injury to him as an individual. It must be 
the commissioners in effect provided that the by the corporation itself, or by intormation by 
exhibition of the foundation of Mr. Pauncefort the attorney-general, 
should be applied to the support of certain public. T’ 
college exhibitioners without the attachment of degrees is 
any condition as to such exhibitioners being Queen s I 
designed for holy ordei’s. Upon a summons PeeMney 
taken out by the corporation under Orel. LV. 805 ; 21 C 
r. 3 : — Held, that the statutes having been duly 
approved were binding upon the. corporation 
notwithstanding the instrument of founda- 
tion, and that the condition o- - - 

cipients of the benefaction should be designed contrary 
for holy orders could no longer be enforced. | v. T 
Pmmeefort^ In re^ Sons of the Clergy Corporation 
r, Christ CJmrelb^ Oxford^ 58 L. J,, Ch. 578 ; iZ 
Oh, D. 624 ; 61 L. T. 109 ; 38 W. E. 172. 


Seal.] — mandamus lies to compel the warden' 
of a college to affix the common seal of the col- 
re- i lege to an answer of the fellows, in eliancery, 
y to his own .separate answer .putNin. 
Wifidkaini Gowp. 377. 

Also to the keeper of the common seal of the 
42 university of Cambridge, commanding him to 
put it to the instrument of appointment of their 
high steward, pursuant to a grace passing in 
Eight of Undergraduates to Vote.] — The senate. Bex v.^ Cambridge Universlfy, 3 Burr, 
undergraduates of Oxford and Cambridge are 1847 ; 1 W. Bl. 547. 
not permitted to reside in their rooms during 

the vacations, which comprise nearly six months Affiliation.] — The Universities (Scotlaml) Act, 
of the year, without special leave from the 1889, appointed a temporary commission charged 
college authorities, who are accustomed to let with the duty of making provision for im|»roving 
and otherwise make use of their rooms during the administration of the Scottish universities 
their absence Bleld, that such compulsory and extending their usefulness. By s. 15 the 
absence amounted to a break of residence dis- commissioners might, if they thought fit, make 
qualifying them for the exercise of the franchise, ordinances to extend any of the universities by 
Tanner v. Carter. 55 L. J., Q. B. 27; 16 affiliating new colleges to them subject to certain 
Q. B. D. 231 ; 53 L. T. 663 ; 34 W. E. 41 ; 1 prescribed conditions. By s. 16, " without pre- 
Colt. 435. ]udice to any of the powers hereinbefore CfUi- 

ferred, the commissioners shall witii respect to 
Privileges.] — Statutes conferring privileges the university of St. Andrews and the uuiversiry 
■on the members of the universities, mean only college of Dundee have power (1) to affiliate 
the members of the universities of Oxford and the said university college to, and make it form 
Cambridge, unless otherwise expressed. Jones v. part of, the said university with tlu.^ consent of 
Smart, 1 Term Rep. 49. the university cnurt of St. Andrews ami also 

A college barber at Oxford, though he resides of the said college with the object, inter alia,, of 
in the city out of college, is entitled to the pri- establishing a fully equipped conjoint- univcisity 

vileges of the university. Bex v. Boutledge, 2 school of medicine Section 19 t*on- 

Dougl. 531. taineil provisions as to the preparation and pnbii- 

Independent members of a college are mere cation by the commissitmers of ordinances relating 
boarders, and have no corporate rights ; nor can to any university. By s. 20, ail ordinances made 
they appeal to the visitor. Bex y. Grundon, by the commisNioners are to be publKhe<l in the 
Cowp. 319. “ Edinburgh Gazette," lai<l befoiv pari lament . and 

If a college does not exceed its jurisdiction, submitted to the queen in cmimdl ft a* apprt»val, 
the king’s courts have no cognizance; and ex- and “ no such ordinance shall be effectual until 
pulsion of a member is a matter entirely within it shall have been so published, luiti lA'fore 
its jurisdiction. Ih. parliament, and approved by lier majisty In 

The head of a college has the whole seisin in council.” The commissioners]^ assuming tt> act 
Ms office. Phillips V. Bury, 2 Term Eep. 355. under the powers of s. 16, executi'd an instrument 
Person having privilege of Oxford loses it when in writing by which tliey declared that tiny 
joined defendaiit with another. White v. Zoio^ bad affiliateil and did thereby affiliate the 
gher, Cary, 55. university college of Dundee to, and make it form 

part of, the university of Bt. Andr«,'w.s, This 
-s Heretical Teaching.] — The provisions in the instrament was not published or laid licforc 
statutes of the university of Oxford prohibiting parliament or submitted to her majesiy for ap- 
a professor from directly or indirectly teaching, proval, as required by s. 2o in the eai of all 
or dogmatically asserting, anything repugnant to ordinances made by the crauniissi oners .‘-—Held, 
the Catholic faith, are to be read by the context, that the order of the commissioners contained all 
anddonot extend to any book published by such the elements of an ‘‘ordinance” propeiiv so 
professor in his private capacity, and not used termed, and that although s. 16 giive the power 
, by him in bis teaching. Pitsey v. of affiliation to the commissioners “In <i}r«t terms 

I Jf. B. 4887%'''; ’A' , ‘ ' ■ ' without requiring them to make an ordinance 

. 'A powet; conferred by an : university statute, for that purpose, yet, having regard to ttB 
of bani&ing hei’eteJn .generals Is-npt to be language of ss, 19 and 20, tatei ia connscstioa 


that the 




with other clauses, it appeared to be the general 
policy of the legislature that all acts of the com- 
:miSvSi oners altering the constitution of a uni- 
versity, and necessarilj" affecting interests public 
•or private or both, should be attended with the 
precautions and safeguards provided by the 
-statute ; that the instrument executed by the 
‘Commissioners must, therefore, be taken to be an 
onlinance,” subject to the procedure enacted 
hj R. 20 with regard to “ ordinances,” and that 
for want of due compliance with this procedure 
it was invalid. Metcalfe v. Cox^ 64 L. J., P. C. 
148; [18951 A. C. 328 ; 72 L. T. oil— H. L. 
<Sc.) 

The Universities (Scotland) Act, 1889, s. 16, 
provides : “ Without prejudice to any of the 
powers hereinbefore conferred, the commis- 
sioners ” charged with the administration of the 
Scottish universities ‘‘ shall with respect to the 
university of St. Andrew's and the university 
•college of Dundee have power to affiliate the 
:said university college to, and make it form 
part of, the said university with the consent of 
the university court of St. Andrew's, and also of 
the said college, with the object, inter alia, of 
•establishing a fully equipped conjoint university 

.-school of medicine ” By s. 15, sub-s. 3, 

The university court, or any college which 
under this act shall have been affiliated to the 
university, may respectively at any time there- 
after resolve that such college shall cease to be 

^affiliated to such university ” By s. 21, 

After the expiration of the powders of the com- 
missioners, the university court of each university 
jshall have power to make such ordinances as 
they think fit with the approval of Her Majesty 
in council . . . .” (2) with respect to “altering 
•or revoking any of the ordinances affecting such 
imiversitj^ which have been or may be framed 
And passed under the Universities (Scotland) 
Act, 1858, or this Act, and making new ordin- 
ances.” An agreement purporting to be the 
•consent under s. 16 of the Acr of 1889 contained, 
inter alia, a stipulation that the said union shall 
as regards duration be dissoluble only by act of 
parliament ; — Held, that the stipulation wms not 
ultra vires, for ss. 15 and 16 did not apply to an 
affiliation of the nature of an incorporation 
which had the effect of merging the college into 
*the university w'ith a joint object ; — Held, also, 
that the court had jurisdiction to decide the 
legal question notwo'thstanding the fact that the 
■consent sought to be .set aside w'as before the 
privy council in resf)ect to a pending ordinance. 
Metcalfe v. Cox, [1896] A. C. 647— H. L. (Sc.) 

Educational Charities ,] — See Charity. 

,Eatiag.]—iiSd^^ Kates. 


UNLAWPUIi ASSEMBLY. 

See CKIMINAL LAW. 


UNSOUND MEAT. 

LOCAL GOVERNMENT-BfETEOPOLIS. 


.USAGE. 

See CUSTOM— ETIDBNCB. 


USE AND OCCUPATION. 

See LANDLORD AND TENANT. 


USES AND TRUSTS. 

Executory Uses and Interests.] — See 
Powers— Vested, CoNTmaENT and Future 
Interests — Will, 

See also Trust, 


USURY. 

1. Generally, 1074. 

2. Usurious 'Transactions^ 1076. 

1, Generally. 

Effect of Repeal of Usury Laws.] — The repeal 
of the usury law^s does not affect the pow'er of a 
court of equity to review and set aside usurious 
tr^iusactions where they are founded on fraud. 
Howley v. Cooh, Ir. R. 8 Eq. 571. 

Accordingly, a series of deeds, charging sums 
advanced by a money-lender with exorbitant 
interest, on the borrow'er’s estates, wliich were 
ample security, was set aside, save to the extent 
of securing the actual advances, with moderate 
interest ; the deeds containing unprecedented 
clauses, such as authorising a sale without 
notice, and empowering the lender to pay off 
existing charges (w'hich bore interest at 6/! per 
cent, only), and to charge 20/. per cent, thereon, 
and other clauses of a similar character ; the 
court being of opinion that the clauses were 
introduced by the fraud and device of the 
money-lender without the knowledge of the 
borrower, who w^as unprotected by proper pro- 
fessional advice. II). 

The repeal of the usury laws, and the altera- 
tion of the law as to reversionary interests 
(effected by 31 Viet. c. 4), have not affected the 
jurisdiction of equity to relieve expectant heirs 
from unconscionable bargains. Aylcsford 
(^Earl) V. ATorris, 42 L. J., Ch. 546 ; L. K. 8 Ch. 
484 ,* 28 L. T. 541 ; 21 W. R. 424. S. P., flllorke 
V. Molmghrolte, 2 App. Gas. 814 ; 26 W. R. 239. 
Tyler v. Yates, 40 L* X, Ch. 768 ; L. B, 6 Oh. 
665 ; 25 L. T. 284; 19 W. R. 909. Bliller v. 
Cook, 40 L. J., Ch. 11 ; L. IL 10 Eq. 641 ; 22 
L. T. 740 ; 18 W. K. 1061. 

Deduction from legatee’s Share,] — A testator 
directed that one of his residuary legatees shouki 
be answerable for all debts due to him from the 
father of the legatee. A debt, though usurious, 
must be deducted from the legatee’s share, 
Sta-)itmi v. Knight, 1 Sim. 482. 
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USURY, 


could be set up as the fouiidatioa of a jus tcnii\, 
where the third person hari settled witli the 
plaiutifj. and abHiidoned all further cdaiiti, 
Bemetj V. i?/vY/, d Q. B. 511 : 3 G. & D. :>i>l ; 12? 
L. J., Q. B. 172. 

If xV. mortgage stock to B. by a coinx'vanccu 
which is apparently absolute, aiul B. assigin it 
to C. as n security for an nsuvhras loan. A.\s 
right of redemption is not aifected by the tnniS' 
action betweeu lx ami C.. but m as exiensivf,*- 
against B. as against B. Joh/i.'^on v. 

7/v/r.s'f, 1 L. J., Cb. (o.S.) 112. 


What is.J — Usury is taking more than the 
law allows upon a loan or for forbearance of a 
debt. Spurrier v. J/ayofss^ 1 Ves. J. 527 ; 4 Bro. 
C. C. 28. 

To make a contract usurious, intention of foi*- 
bcarance for exorbitant interest must appear. Ih. 

Usury is a conclusion of law, resulting from 
the facts and circumstances attending ^each 
transaction. There must be forbearance. Usury 
Is taking nioi’c than the law allows upon a loan, 
or for forbearance of a debt. To make a con- 
tract usiirious, it must be apparent upon the 
face of it, or by evidence, that the intent of the 
pa) ties in the creation -of it was, by ineaiis of 
shift 01 ’ device, to take lu.ore than legal interest 
for the loan or forbearance of money. Where 
there was no obligation to pay money advanced, 
thei'e could ),)e no forbearance ; consequently the 
profit derived from the use of the money was 
not usuriems. J/aore v. M'Xaif, Beat. 287 ; 2 
Moll. 137. 

There is no usury where there is a risk. 
pn vie ^ Bates. In re, 2 Jur. il8. 

An ngreement may be perfectly equitable, 
although it i.s usurious, but if it is usurious, the 
law determines it, and its bona tides cannot 
avail it. Bropliy v. Holmes^ 2 Moll. 1. 

If nsiirious interest is not contracted foi’, the 
seciii’ity is not invalidated by subsequently 
taking usurious interest. Jennings^ Bx parte, 
iHadd. 331. 

If a bargain was really for an annuity, though 
bought at ever so low a price, it is no usury ; 
if oil the foot of borrowing and lending money, 
otherwise. Chesterfield {BarV) v. Janssen^ I 


Payment not in this Country.]— A revolted 
colony of Spain, not recognisKl as an inde- 
pendent state of Great Britain, exeeutetl bund-J,. 
at six per cent, interest, a.s security bn- a 
loan : — Held, that the bonds were not usininus, 
as it (lid not appear that the contract for the 
loan was made, or the amount of it to be paid, 
in thiscountiy. Tkompsoax, Powies.2 Sim. 1 34. 
See /far re u v. ArchhahJ, 3 B. & G. d2d ; 5 ih <.V fb 
.■)00 ; 1 11. M. 184. 


Relief against.] — Tlie cotirt does not relieve 
against an usuri«)us contract, so as to make the 
principal ]n<t, as well as interest. Pitt v. (Ikcl- 
■mondeleg. 2 Ves. .757. 

Demuri-er to a cross bill to linve an usurious 
security delivered up, not ('offering tt> pay the 
sum renllv due, allowed. Ma'^on v. flardiner, 4 
Bro. G. 0*435. 

If it be necessary to have the assi^fauee of a 
court of equity to R(»t aside an u«ur{nu« roniu’aot. 
it must be o)) the lerrns of paying wh.at is far'lv' 
due, with leiral interest. Seott v. ycA/itt 2 Box.. 
183 ; 2 Bro. C. C. 511. 

Bill to stay proceedings at law and diseovei 
usury, charging an agi'ceinent to take, bui rust 
the taking, usurious interest, and not oliering to 
pay the amount, which the plalntiil Iw bd! 
admitted legally due, is dcnunaable, Whitm n'e 
V. Fnmeis, 8 Brice, 515. 


Where there is a borrowing of monejq a 
device to have more than the legal rate of 
interest is within the Statutes of Usury. Ih. 

If there be a loan of money with more than 
legal interest, and a casualty goes to the interest 
only, it is usury : sccus, if it goes totheprincipaii 
and interest. Ih. 

The receipt of interest at a rate of more than 
T) per cent, under a bargain, which, in substance, 
though not in form is corrupt, is usury within 
12 Anne, stat. 2, c. 15. But the question whether 
such bargain and the mode of recei})t was 
colourable only and contrived for the piu’pose 
of evading the statute is a question for the jury, 
Solarte v. J/efvUIe. 7 B. & 0. 430 ; 1 M. & Ry. 
19 ; 5 L. J., K. B. (O.S.) 68. 

The trse of the word “interest” in an instru- 
ment will Dot of itself make a transaction 
■usurious with reference to the rate of per- 
centage : the court will look to the substance of 
the dealing. Beete v. Bulgood, 7 B. & 0. 453 : 
1 M. & By. 143 : 5 L. J., K. B. (O.S.) 35. 

A fair and bona hde sale is not usurious, 
though the principal money should carry a rate 
■' ' of interest exceeding 5 per cent., if the principal 
sum and the rate and mode of paj^ment formed 
part of the contract of >SLiie. Ih. 

’ Loan of 2007. ; 3007. to be repaid by three 
,, instalments extending over eighteen, months, if 
both parties should be living as the instalments 
fell due t — Helck ^ alid, there being no proof that 
_7 the transaction was a mere^cotitrivance 'to cover 
usury. Flight v. 2 B.' k Ad. 114; 9 

L; L, K: B. (O.S.) 137. 


2. IJsriKIOUS Tr.-vxsactions, 

Annuities.] — lent on conditioii to pay 
in a year 20O-. ;md th.c principal, or 2ru,)/, per 
annum during b.nn-uwo-k life, mu an usurious 
contract. Wortley v. iW/. ! Vts. 154. 

The owner of a ieascbold for tifiy ViDrs nnc.v- 
pired, in considcrat ion ui 355/., granti*d au 
aiimiiiy of 45/. charged <m the leasehold, ami 
assigned the lattei- to secure the anmiity, and ihe 
annuitant covenanted at any time, mi paynient 
of 3007., and on gettijjg six monihs' notice, it?- 
re*coiivcy : — Held, on a re-hearing, tliat this was 
an usurious transaction. Kenag v. Lgnch. i> 
Ir. Eq. E. 530 ; 2 Jo. Lat. 319; 8 Ir. IGp IL 
207. , 

If A., his necessities requiring an advance -of 
1,0007., obtain it from B„ upon a bargain thaty 
in consideration of it. A., his excciitow and s^i* 
ministraiors, shall pay B., an aiiriiiit'y of 80L 
per aniniin for a term of seventy years, com- 
mencing immediately, the anniilty*^ be dcciiral 
by the covenant of A,, binding iiiinself. peredo- ' 
ally, and after his death his asM?ts genemiiy, the 
transaction is mHurious, and bad on that gfOttBcl, 
unless upheld by those provisions ol the . 
latiire which liave recently# m tOr 
repeided or relaxed the usury laws. 

V. VitMim, 2 ail 14 ’L. d.# Ch:«rt 


tut a getting ailae.] — See 




:tJsury ■( 546. 


','v ■' "i? Yf’’' 

.d-vd:;-: 
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' Where an annuity is granted for a terra of 
years to be paid half-yearly, and at tlie same 
time promissory notes are giyen by the grantee 
for tlic payment ol: each half-year's annuity 
when it becomes due, and it appears that the 
several half-yearly |>ay'ments will repay the 
purchase-money with interest exceeding the rate 
of 5 per cent., the transaction is usurious. JTei’O- 
dm/ y. Wh/lttiok’li^ 1 Kuss. & M. 4~> Tarnl. 250 ,* 
31 R. R. m. 

A. applied to B. to lend him 'lOOZ. on mortgage 
of certain leasehold houses, but B, refused. It 
was then agreed that A., in consideration of the 


bankrupt agreed verbally to pay interest at the- 
rate of lOsJ- per cent, per annum upon each of 
such bills : — Hehl, upon pi’oof tendered on one 
of such bills, that it was a transaction protected 
by 3 & ,4 Will. 4, c. 98, s. 7. TrrreireM, E,e 
parte ^ Poynter, hi vv', ]\lont. & 0. 351 ; 4 Dcac.. 
144 : 9 L. J., C'h. 3 : 3 Jur. 994. 

Advances made upon promissory notes mjt 
having more than twelve months to run, althongb 
further secured upon leaseholds by a contem- 
pt auneous agreement Held, to be within the 
pi'otection of the 2 A 3 Viet. c. 27. s. 1. Warnnq- 
ton, Ex parte, 3 De G. M, & G' 159 ; 22 L. 1 , 


400Z., should grant to B. two annuities of 21Z. |Bk. 33; 17 Jur. 439; 1 W. R. 261. S. P,, 
each for forty years, to be issuing ont of the | v. 2 Eq. R. 1185 ; 18 Jur. 6S8 ; 2 W.E, 619. 

houses ; — Held, that the transaction was iisurioiis. ; Held, also; that even if this were not so, siieli. 
(EilUngivorth v. Chilli a (jioorih, 8 Sira. 404; 6 ' of the promissory notes as had not more than 


L. J., Ch. 223 ; 1 Jur. 304. 

Annuities with Insurance.] — The circum- 
.stances of the re-payment of the pin'chase money 
of an annuity being secured by an insurance on 
the life of the grantor, and the grantor having 
covenanted to pay the premiums, does not bring 
the case within the statute of usury. Manly v. 
I/awkins, 1 Dr. Wah 363. 

The payment of annual sums, exceeding 5Z. 
per cent, per annum on the .sum a<lvanced, w-as 
secured, by an annuity deed, upon land, and the 
juincipal by a policy on the life of one of the 
grantors, with a covenant for payment of the 
premium : —Held, that as the principal was in 
some risk, the transaction wms not void on the 
ground of usurv. Ila whins \\ Brnnett, 1 0. B. 
(2C.S.) 507 ; 30 L. J.. C. P. 193 ; 1 L. T. 297 ; 8 
W. R. 237.' 

Covenant from the grantor in an annuity deed 
that, at his ow'n ex})ense, he would effect an 
insurance upon the lives for which the animity 
was granted, to the amount of the purchase 
money, for the gi’antee's benefit, is not usurious 
nor a. shift to avoid the statute. Fremeh v. 
Marga-n, 2 31 oil. 493. i 

The grant of an annuity for the giantor’s life 
is not void, though it appears that, by the agree- 
ment between the parties, a portion of the ; 
annuity wa.s to be employed in maintaining an . 
insurance for the grantoi’s life. SSemble. Byrne 
V. Ken nef cell. 1 Plog. 184. ' 

Bills— Collateral Security.]— A loan on bills 
of three months, on which n:ore than 5 per 
cent, interest is allowed, is not tahen ont of 
3 & 4 Will. 4, e. 98, s. 7, by taking collateral 
security. Eiiqht, Ex parte, Pwionall, Jn re, 2 
Mont. & Ayr. 568 ; 1 Deac. 459 ; 5 L. J., Bk. 20. 

Where two bills of exchange, upon which, 
wej-e it not for the provisions of the 3 & 4 Will. 4, 
c. 98, s. 7, an usuriGu.s interest was taken, had 
become due, and the holder declared, that unless 
a security was handed to him, he would sue the 
acceptor upon the bills, whereupon a deposit of 
an amiuity deed, issuing out of lands, was made 
by the acceptor : — Held, that such deposit w^as 
not invalid on the ground of usury. Bell v. 
Cohmeai, 9 Jur. 974. 

Held, also, that this transaction having taken 
place prior to the passing of the 2 & 3 Viet, c. 37, 
it could not be affected by the provisions of that 
statute. Ih. 

Where the bankrupt- had borrow^ ed 1,600Z. 
upon a bill for three months, renewable, at bis 
option, for three other months, till the expira- 
tion of eighteen months, the original proposal i 
havi])g been for a loan for that time, and the j 


I three months to run were within the 3 &; 4 
I Will. 4, c. 98, which does not mention land, and 
' that this enactment was not repeale .i, or affected 
by the 2 & 3 Viet. c. 27. Ih, 

In 1853 money was borrowed at usurious, 
interest, and secured by a bill of exchange at 
six months, and by a judgment entered up and 
registered. The bill was continually renewed ti 11 
1856, when tlie lender filed a bill against the 
subsequent assignee of leaseholds belonging to 
the borrower, claiming a judgment lien on the 
leaseholds : — Held, tliat the judgment was void 
as against the land under the 2 iic 3 \"ict. c. 37,. 
but is not void in toto. Band v. Bell, 4 Drew. 
157: 27 L. J., Ch. 233; 3 Jur. (3s\S.) 1290; 6 
W. R, 163. 

The 2 & 3 Viet. c. 37, befoie its repeal, did not,, 
in cases of loans on security of lands, merely 
invalidate the security on lands, and leave The- 
contract valid, but it left in such cases the 
statute of Aniie uinouchcd, and consequently,, 
the contract being invalid, not only w-ere the- 
securities on land avoided, but also any pe3>onal 
securities, whether bonds or bills of exchange,. : 
were likewise avoided, Lanqfm v. hfa-yneii, I 
H. & N. 366 ; 25 L. J,, Ex. 319. S. R, Hodgkin- 
mn V. Wyatt, 4 Q. B. 749 ; 13 L. J., Q. B. 54„ 
Fnnsell V. Daniel, 10 Ex. 581 ; 24 L. J., Ex. 130. 
Overruling Warrington, Ex parte, Leake, In re,. 

3 Be G. M. & G. i59 1 Kav. 231 : 22 L. 

Bk. 33 ; 17 Jur. 430 ; 1 W. R. 261. 

Where money was advanced at usurious, 
inteiest on the sccuiity of bills of exchange, 
having only three months to run, such advance 
was protected, and the bills themselves were 
valid under 3 & 4 Will.- 4, c. 98, s. 7, and though, 
a warrant of attorney to confess judgment might 
be taken at the same n oment on which judg- 
ment was the next day entered up and registered,. 
^o as to become a charge on the lands of the 
debtor, the transaction was not thereby renderedl 
invalid under the proviso of s. 1 of the 2 3 

Viet. c. 37. Lane v. lli.rlevli, 5 H. L. Cas. 5S0 
25 L. J., Ch. 2.53 ; 2 Jur. (N.s.) 289 ; 4 W. R. 
408. 

The 2 & 3 Viet. c. 87, did not repeal 3 & 4 
Will. 4, c, 98, s. 7. Ih, See Doyle v. Evil, 3 
C. L. B. 1054, 

A mortgage on land, or other charge given k&. 
a collateral security for the payment of a bill or 
a note bonfi tide discounted, w^as valid, indepen- 
dently of the statutes relaxing the operation ot' 
the usury laws. Doe d. JIanqhtm v. Kim/, 1 1 
M. & Wh 333; 12 L, J., Ex. 320; 7 Juiv 517,. 
8. P., Downes, v, Garhidt, 2 D. L. 944 ; 12 I.. .1 .. 

q;b. m, ' 

— Beuewed Securities. j — Bills cf exchange? 
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."given after the repeal of the iisniy laws, in at 4 per ccii 
renewal of bills given while those laws were in bility of inclo 
force, to secure payment of money lent with cent, discoun 
usurious interest, are valid, the receipt of the he could luiv 
money being a sufficient consideratinii to support indorsement : 
.a new promise to pav it. FlifjM v. Rml, 1 charged .]■ pt 
H, & C. 703 ; 32 L. j.. Ex. 2(5,“ ; 9 Jur. (x.s.) not usury, an 
1016 ; 8 L. T. 638 ; 12 W. 11. 53. his del credi 

ll7'-S*.S‘C7^, In ') 

Biscounting.]— Whore on tim disc'onnt of 9(), 

:a bill, part of the amount was given in cash and 
the remainder in good; 

.-charged for the money 
fbeing charged for the ^ 

had to run, which was the chaign^ usually made 
in the trade for an extension of credit : — Hold, 
not usurious. Fra/ns v. H7////c 
3 M. & P. 130 ; 7 L. J., C. P. (o.s.) 20,“) 


it reasonable commission beyond legal interest 
.s, legal intei'est being for extra incidental cliarge.s, as upon agency in 

and an advanced price the remittance of bills, not usurious. v. 

goods for the time the bill Fry, 15 Vc'. 120. 

The charge of 10 per cent, for commission 
besides the legal interest, on a loan of money, is 
5 Bing. 48,5 ; not u^urioie*, if it is referable to trouble and 
expense bon ih fide incurred by the lender';' al- 
though he may not be a baidcer or a person 
Bonds,] — ^I'Vhcre an action was brought on engagmd in trade, or although the money Ivnt is 
bonds, and a cognoAdt was given in the action, his own, and ]iot that of other ])ersons. 

;and judgment entered up for the principal and Ex 2 )arte. 2 Deae. & C. 12 : 1 L. J., P»k. <3. 

interest then due :-~Held, that it Avas not com- A covenant in a mortgage of property in the 
petent to the repre.sentative.s of the obligor. West Indies on the part of the mortgagor, to 
,at the distance of ten years afterwards, in a consign the produce of the estate of the mortgagee 
^uit for the admiiustration of the obligor’s to be sold on com mission for the mortgagor; 
;assets, to question the validity of the bonds on and to take ail such plantation stores as may be 
the ground of usury. Bevrlngton v. Einui-s, AA'anted for the use of the estate from the morr- 
Younge, 276, ' gagee, is not usurious. A mortgagee is ruititled 

A reAmlted colony of Spain, not recognised to the benefit of such a covenant, arnl to ehai-gc 
■ns an independent state by 0.reat Britain, exe- a commission on the sale of the produce eozt- 
<}Uted bonds at 6 per cent, interest as securities signed to him. On the a,ssignmeiit by a mort- 
£or a loan. P., acting in collusion Avith B., a gagee, the cost of supplies and contingencies 
bolder of the bonds in England, by falsely repre- furnished to the plantation previously to the 
.seating that he had puivhased some of them, assignment, but paid for subsequently by the 
induced the plaintifi; to become a purchaser ; — assignee, may be added to the mortgage debt and 
Held, on demurrer, that the bonds were not | charged against the estate. Saijcxif x. 

■usurious, as it did not appear by the bill that i 1 Knapp, 133. 

•the contract for the loan was made, or the i A. Co. were geneial merchants, bairkers, 
.amount of it to be paid, in this country ; that j and commission agents at Montreal, and their 
P.and B. would haAm been answerable to the plain- 1 course of trade consisted principally in procuring 
tiff for losses sustained upon his pui’chase, but ■ and adAmncing to colonial dealers supplies of 
that, as the original contract Avas made with a j goods, cash, and negotiable securities, as required, 
.government not acknoAvdedged by Gi’eat Britain, from time to time, by their customers, to support 
the court could not relieve him*. Thomjmn v. them in their dealings, returns being made by 
Eowlea^ 2 Sim. 195. them, after some inteiwai of time, at their con- 

Botromry not Avithin the statute of usury, vcnience, in the freight of pj‘od.uce, ami in the 
because a real risk is run. (^Enr/) payment of cash and negotiable securities. In 

V. 2 Ves. 148. And see this case more the accounts they kept with C. and I), there 

generally as to usury, 1 Atk. 350. aa'us kept a column on both side.s for interest 

Bottomry bonds may be so constructed tis to from the time the payment Avas made or due ; 
be an CA^asion of Ihe statute against usury, as and, at the periodical do, <c of the accounr, .-L & 
•well as atiy other contract. 341. Co. made a charge for their c< unmission, ciil- 

Bonds given for inst alniciits made up of dilated upon the balance due, and afterwards 
principal and interest, being the consideration upon the cash advances ; — Held, that it did not 
«of a purchase or assignment of real and personal | appear from the accounts that the charge for 
^estate, though they necessarily carry interest, ; commission was a cloak for usury, ’mu avo> to 
4ire not usurious. Tarlxton v. Bachhomte, 0. j be treated as a bon.i fide compensation for the 
Coop. 231. 'labour and incoimmience in cotaluding such 

On a loan, upon a security of an cquirable ■ business. Bolfok v. Bralhuny. 8 Mourcc l\ U. 
deposit and bond, AAdiich appeared on ihe face of ; 227. 
it to be usurious, an action was bi-ought, and the ; 

plaintifi: failed at law, but having filed his bill | Mortgages — Interest] — ^Mortgagor gives 
^alleging that the bond had been erroneously pre- j second mortgage fur what is due fur the princi- 
pared, the court, being satisfied of the error, ! pal and interest on the fimt mortgage, and also 
decreed the bond to be rectified, ami an | for interest upon interest due on the hrst mort- 
account ' of Avhich was due. Iliulyhifimn v. | gage ; quiere.if second mortgage void as founded 
Wyatti 9 Beav. 566. And see S. f7., at laiv, 4 on usury. Sankett v. ijVmcff, i Matiii. 58. 

B. 749 ; 13 L. J., Q. B. 54. Where the Interest ilue upon a mortgage had 

■ , - , become in arrear, and in the mortgagee's account 

■' of Agents.]— Charge by bill broker of arrears rests were made from time to time, m 

blithe country of I per cent, commission in respect which interest was calculated, and ultimately a 
bf bill payable in London not usurious, Menf^on^ general account of all arrears calculated on the 
il4 ' footing of those rests was signed by the mort- 

/ get ^ discounted gagor, and cotifimed by a deed executed by 
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him three years afterwards, for securing re- 
payment of the balance to the mortgagee : — 
Held, that ihe transactions were not usurious, 
and that tlie mortgagee was liable for the balance. 
Jilaclihuni V. Warwlelt, 2 Y. & Coll. 92 ; 6 L. J., 
Ex, Eq. 17. 

An agreement made upon the occasion of the 
intended transfer of a mortgage, that the interest 
of the mortgage money at 5 per cent, (to be 
reduced to 4 per cent, if paid within a limited 
time) should run from the date of the proposed 
transfer, being the date of the deed of transfer, 
although, owing to the mortgagor being then un- 
prepared to procure the execution of that deed, | 
the mortgage money w^hich was then ready to be 
advanced, was not actually advanced until a sub- 
sequent time : — Held, not to be usurious, less 
than 5 per ceat. having in fact been taken, the 
transaction being bona fide, and there having 
been no absolute reservation of more than 5 per 
cent., but only a reservation from the burthen of 
wliicii the mortgagor might at his option have 
discharged himself. Long v. Storie, 9 Hare, 542 ; 
21 L. J., Ch. 521 ; 16 Jur. 840. 

y. mortgaged certain hereditaments to N. for 
7,500/., and his equity of redemption to 0. for 
5,OOOZ. L. afterwards agreed to take a transfer 
of both mortgages, and to advance a sum 
of 12,500Z, for that purpose, at an interest at 
5 per cent., reducible on prompt payment to 4 
per cent. The transfer of the first mortgage 
not being ready to be executed, through the 
default of S., at the time appointed, L. advanced 
the 5,OOOZ. at once, and took a transfer of the 
second mortgage ; and at the same time S. 
signed a memorandum, acknowdedging that the 
remainder of the money was ready (which was 
the case), and agreeing that interest on the 
first mortgage, when transferred to L., should 
run as from the date of that agreement, and 
that the deed of transfer of the first mortgage 
should bear date on that day. The deed of 
transfer of the first mortgage was not in fact 
executed, nor the 7,5()0Z. paid over to fs., until 
nearly six w'eeks afterwards ; — Held, that the 
transaction was nevertheless good under the 12 
Anne, c. l(h Ih. 

Semble, a transaction not void in the first 
instance, and from which the borrower has the 
power to free himself by the payment of the 
ju'incipal and legal interest within a limited 
time, is not afterwards to be avoided because 
the borrower cannot, after the limited period, 
free himself without paying more than 5 per 
cent. Ih, 

Covenant, before the Usury Act, reducing the 
rare of interest, to pay 6 per cent, is not pre- 
judiced by the act, but interest turned into 
principal "by the course of the court, was 
directed to carry interest at 5 per cent, only 
from the passing of the act. Interest, by course 
of court, discretionary. AiitUy v. Powia, 1 Ves. 
488. 

If a mortgage be driiwn for 5 per cent, and 
the mortgagee takes 6, it would be void on the 
word “take” in the 12 Anne, stat. 2, c. 16, s, 1. 
Adlington v. Cwm^ 3 Atk. 154. 

A customer applied to his banker to lend, him 
' 4,000Z. at 5 per cent., which the bankers agreed 
to do. He then asked the bankers what balance 
he was expected 'to keep with them ; they an- 
swered that he must not keep less than l.OOOZ,, 
upon which the customer said, “ Very well, they 
might leave it to him.” The customer paid into 
and drew out from the banking-house in one 


j year various sums amounting to 108,000/. : — 
j Held, that under these circumstances, the loair 
was not usurious. Geildes^ Lx. parte ^ Holthome, 
In re, 8 Beac. & C. 638 ; 1 Mont. Ayr. 885. 

Agreement by A. to purchase houses from B,. 
for 481 Z, 10,s*. ; possession to be given, and 200Z.. 
paid immediately, the rest with interest at 
Michaelmas ; but if not then paid, xl. to pay, in 
lieu of interest upon the same, a clear rent of 
42 Z. per annum, out of which was to be deducted 
interest for the 200Z. paid, not usurious. Spur- 
rier V. Mdijim, 1 Ves. J. 527 ; 4 Bro. C. C. 28. 

Where the title deeds were originally depo- 
sited to secure an advance of money at usurious 
interest, but without any written memoran- 
dum, and afterwards a further advance was 
made upon the promissory note of the depositor,, 
also at usurious interest, and it was subse- 
quently agreed by parol that a mortgage shonld; 

I be executed of the 'premises comprised in the 
deeds for both debts, with interest at 5Z. per 
' cent, per annum : — Held, upon motion ex parte 
(the defendant not appearing), to take prO' 
confesso a bill praying for a foreclosure or sale of 
the premises comprised in the deeds, that though 
the original deposit was void under the usury 
statutes, and the deeds had thenceforth re- 
mained in the possession of the plaintiff, yet the 
subsequent parol agreement constituted a valid 
equitable mortgage by deposit to secure both 
debts, just as if the deeds had, been returned to 
the defendant, and re-delivered by him to the- 
plaintiff upon the occasion of such agreement 
being entered into. James v. Rice^ 5 De G. M. k 
G. 461 ; 23 L. J., Ch. 819 ; 2 Eq. K. 746 : 18 Jur. 
818; 2W. II. 542. 

Eedemption.] — W. lends to B. 200Z. on 

the bond of B. and W., bearing intere.st at 5 per 
cent., and at the same time purchases from B. 
the rent-charge.s for lives of 50Z. per annum for- 
800Z. with a covenant that B. should be at 
liberty to re-purchase the rent-charge on giving 
three months’ notice, and paying 350Z. and all 
arrears of interest ; W. and B. execute their 
joint and several bonds to W. in the penal sum 
of 700Z. conditional for the payment of 8507, and; 
for the regular payment of the rent-cliarge : — 
Held, to be a security for the loan of 2007. and 
300Z., on the ground that W. was at all events, 
secured by a bond for 7007, ; but neither the 
right of re-purchase, nor the additional sum of 
507. to be paid thereupon, would have been, 
sufficient to turn the transaction into a loan. 
Verner v. Wimtanley, 2 Sch. & Lef. 898. 

Bill praying re-assignment of ieavse, and stating 
a clause in assignment of power of redemption; 
on paying a sum larger than the legal interest, 
added to original sum given, and in default 
thereof a foreclosure, is not demurrable on the 
ground of usury. Metcalf v. Brown, 5 Price,. 
560. 

A., a pawnbroker, sold to B. his trade and 
business, and stock in trade, and all profits, 
benefits, advantages, and emoluments resulting 
therefrom, for 6007., which sum was allowed to 
remain in the purchaser’s hands, and for which 
he was to pay A. 807. a year, as secured by deed. 
By a lease of the premises on which the business 
was carried on, bearing even date with the deed 
securing, the payment of 307. a year, the rent 
reserved bn the premises was 1207. B, became 
bankrupt and when A. sought to put his debt 
on the file, the premises were sworn not to have 
been worth more than 607, It was : — Held, t hat 
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advances, and stated that he had built, two 
vshops ; after rc'ijeating the above agreement, he 
added : “ It is also agree l that I am to have the 
privilege of selling the two shops, provided I 
repay you the amount advanced on the shops, 
and "all interest due thereon, to the day you 
the’leaso or leases t3 me or my noniinee " : 
— Hehl, that these agreements were nsuHous. 
Belrher v. Va.rrlon^ 2 Coll. 102; 14 L. J.. i'h. 
427 ; 9 Jiir. 546. 


the additional 60^., unaccoun|ed fur, did not 
necessarily make the originak'transaction be- 
tween the parties usurious, so as to prevent A. 
from tiling his** proof against B.’s estate, bat 
that the 60/. a-year above the rent might well 
be put down to the* account of certain ‘‘ facili- 
ties ” afforded by A, to' B., and which were in | assjgn 
the nature of “goodwill,” although “goodwill” 
w’as not expressed in terms to have been sold. 

Ltpui^ parte, Tove.tp Inre^ 5 Jur. 1089. 

*In such a case as that above stated, there is 

not any usury, unless the assignee can show Leases to Mortgagee.] — A eoutmet Ix'. 

that a greater part of the 150/. a year than 80/. ^-^^yeen mortgagor and mortgagee for a lease tr> }k 
is for tiic interest of the 600/. left in the pur- gj-anted byYhe former, in cunsideration of for- 
Phaser’s hands ; and it lies with the assignee to ^(jarance, i.s usuinous. (ruhhin,'^ v. Cree;], 2 Sch. 
show this, and not with the creditor seeking to ^ ^ef. 218 ; 9 K. R. 71. 

put his debt on the file. But see Camphell, Ex ^ lease for 999 years made by mortgagor to 
y; .'/*/(?, 7*6' (2 Rose, 51). Ih. mortgagee, set aside *, the jmiicy of rhe hiw 

In a foreclosure suit the master was to upou"^ which the statutes of usury are fomuled 
state incumbrances ami their priorities. A permitting such a transaction ber ween per- 

•chim was carried in in respect of an usurious standing in the relation of the mortgagor 
bargain which he disallowed altogether. The mortgagee. And this, sernble, alrhough the 

<.a'iiiaianfc excepted, and the other iiicumbx’ancers, made at a fair value. Wehh v, 

who were co-defendants, then contended that ^ Sell. & Lef. 661 ; 9 R. R. 122. 
the transaction was void ab initio, though no ^ fee-farm grant or lease of mortgaged pre- 
fibjection to the security was taken upon the from mortgagor to mortgagee at a iixed. 

pleadings. The court allowed the amount annual rent, is among that description of trail"- 
nctualiy advanced by the claimant with in- action at which courts of equity look wirli great 
terest as a debr, and would not permit the jQjqousy. JliekeHY. 4 Dow. 21. 

otlier incumbrancers as co-defendants to contest 
4he validity of his security. Mauxfield QEarV) 

V. Oqle, 24 L. J. Ch. 450; 1 Jur.* (x,s.) 415 ; Partnership. ]-- Deed by which A., Ih, ami C., 

.8\r.'E. 299. But on appeal Held, that the partners in tinde, in consideration’ <,r 4 ,ooh\ 
master w^as right in disallowing the claim, paid to them ]>y B., in augmemati m iif Ihhi' 
^ilthougli no objection had been taken to the capitni, agree fa admir him info p.u'ruic’-h-ip 
usurious security on the pleadings. Ah fh, 8Eq. with them for a term: it was mjfivedi tird A. 

R. 907; 24 L. J. Oh. 450 ; 1 Jur. (is.S.) 608; should receive in lieu of pnJifs a ch\!r Mim of 

41 W. E. 557. 550/. per annum, and all the proj,er5y of the 

A person lent money to a remainderman upon concern was charg'd with the payniem of lids 
the security of his reversion, upon condition sum (luaiterly. and of rhe 4 , 000 /. at the de?cr- 
that, if the tenant for life died within five years, minatioii of the partnership. A., Ih. and B. 

the money repaid should be double that which were to pay rent, taxes, wagtis. and mher ou:- 

was lent, and, if the tenant for life lived beyond goings out of the trade, whlcli was in he c^irricd 
live years, the money repaid should be treble on by tjieni niul in their names onI\.und D. wa^ 
tliat "which was lent. Although it was not not to bo retpiireu tu urtend it. B. was m 
imjiossxble that the tenant for life might live so liberty to retire on giving twcha‘ innn. hs’ noHce, 
long that the lender would receive no more than and on his retiring, or at the en<l uf rhe term, 
his^uincipal with lawful interest, yet: — -Held, the 4,000/. and the arrear.- (if any) of the 55tt/. 
that the transaction was a colourable evasion of per annum were to be paid to him by A.. B., anil 
the usury laws ami void. Ih, 0. by instaliuonis, to be .secured by tlicir bonds 

kSemble, that an agreement between A. and B., ; and they were ti> indeuutify him from fhu debts 
that A. should sell a leasehold interest in lands j of the partnersidp : — Hcdd," that Hus deed wms 
to B., and that B. should advance a certain sum I not iisiirious. Fen-day v. Jlirdenu Jac. Ill ; 
of money to A., who should build a house of : 28 E. E. 11. 

greater value upon the lands, and that B. should I Agreement between two traders, that one 
demise the lands and house to A. at a certain shall mi vance the fund aiui the of her. "Ui'icrintcnd 
rent, calculated at the rate of 9 per cent, on the the busiue.ss ; the protit to be equally divided, 
money to be advanced, with liberty to A. to line but the eritke lo-s, if any, to be bora*: by tin* 
down the rent at 9 per cent., is not usurious, latter ; not ustirious but nudum pacrum as to 
Jhf'wlhiy V. EeyJi, 8 Jo, k Lat. 716 ; 9 Ir, Eq. E. the last clause, and such an agrccjuen; ought to 
418, be eoiLstnied as constituting tt partnersiup, the 

A-, a builder, being lessee of hinds for terms los.s to be borne as wcdl tis tiio prohis shared 
•of seventy years for building purposes, signed equally. An agreement may be perfectly eqnh- 
an agreement in writing, w^hereby in considera- able, although it is usurious. " But if it is uMirionSr 
tion of moneys to be advanced to him by B. for the law detennines it, and its bmi i tides cuiin 
building, he agreetl to assign the leases to B., avail it Ernphy y, Hdrne.^ 2. Moll L 
subject to the ground rents and to 'the several , A. lends B. money 'to enable him to ixmimcmce 
ooudi felons 'therein oontainai,- and to take the business at 5 per cent, iaterosfe Af'fecr'tbe loati 
tmderdeases'lrom B..(when the hotises, should be B. agrees to pay feo A. one-*eighth of the iMiniwI 
for 'the wlmle of the terms,' wanting profits by xnorithly payments, which offer A* 
a ?ent that should amount ,to $ per : accepts, and 1. accordingly makes severai 
advanced, auchirents. monthly pymonts, for which A. gi?M B. mmkM , 
to comip«i|te like- the- respective on acobunt that the Mlaac# of 

a-dvaiices. principal aid interest due from B* In A,' a 

good petitioning creator's deM, not ary ohfc 



of a partnership, nor afl’ected by usury. 

E..S imrte, 3 Deac. & C. 3H7 ; 1 Mont. & Ayr. 4(>. 

The Frugal InYOstineTit. Association wasl:<')rnic<l 
in 1845, ami was certified under the 4 <k 5 Will. 4, 
c. 40. Its objects were to advance the society’s 
funds to its members, and t(.) accLiiiudate them, 
and to divide the profits ])eL'iodically. The a<l- 
vances were made by putting up a share at one 
of the meetings fur coinpetiiiori among the mem- 
bers, and the tnember offering the highest 
premium for it was entitled to that share, and 
as many more, to the number of twenty, as , he 
oliosc to take at the same prerniuTn. For each 
share so taken he was to pay the premium agreed 
upon, and also 8.s-. a month for 100 months (during 
which time only the society was to exist) as re- 
<iemption money ; and on these conditions he 
might have an immediate advan.ee of 100/., the 
full value of his share, on giving security for 
the repayment of it, together with such premium 
and redempiion money. He was also entitled 
to participate iti the general profits of the 
society. B. became a membei’, and obtained 
an advancement of five shares, at premiums of 
7U. for throe, and 73/. for the other two ; and he 
gave security as required, and recei veil an atlvance 
of 500/. B. died, and on the society pressing for 
payment of the moneys so secured to them, B.’s 
executrix filed a bill against them, alleging that 
the transaction was usurious, and the society 
illegal, and claiming to redeem the seeurity on 
repayment of 500/. with legal intert-st only: — 
Held, on the authority, of >8V/rcr v. ((> 

Bing. (N.C.) 180), that the tranrsaetion, being 
between partners, was not usurious. Bio'hvlga 
y. Cottim, 5 De Ct.’& Sm. 17 ; 21 L. J., Ch. 201 ; 
15 Jur. 1070. 

Where an association raised funds by contri- 
butions, portions of wliich were to l>e advanced 
to the members on certain conditions, viz., that 
the portions were to be put up to auction and 
advanced to the highest bidder, who in addition 
to the sum bitl was also to pa}" 5/. per cent, in- 
terest, the advance is a partnershi[) brans:actioii 
not a loan of money, and consequently a pro- 
missory note given by the defendant as the 
•highest bidder for the sum advanced with in- 
terest was not tainted with usury. A7m* v. 
Barne,^^ fi Bing (N.C.) 180 ; S Scott, 300 ; 9 L. J., 
C. P, 118. 

Stock, Ee-transfer of.] — Contract for repay- 
ment of a debt with legal interest, or, at the 
option of the creditor, to transfer so much stock 
as it would have protluced on the day it was pay- 
fible, void as usurious, the principal and interest 
being secured, with a chance of a rise of the 
stock ; not therefore like a contract to replace 
stock absolutely which might fall. Barnard v. 
Yimng^ 17 Ves. 44. 

One agrees to lend 1,000/. at 5 per cent,, am.l 
for that purpose sells 1,000/. South Sea annuities, 
wliich, being under par, did not produce 1,000/, ; 
he advances the money so produced, and takes 
mortgage for 1,000/, Held, a shift within the 
statute of usury ; aud the difiercnce between the 
price at which the stock wnas sold ordered to be 
repaid, on a bill brought after a decree for fore- 
closure, and the whole money allowerl in the 
account taken under that decree. Moore v. 
Batbi-e^ Ambl. 371. 

0. being indebted to G. in 3,000/. agreed to 
transfer within a given time 100/. per annum, 
long annuities, at the then price, and in the 
meantime .pay G. the dividends, and that the 


debt of 1,000/, slioukl constitute part of the pur- 
chase money. The litock was not purchased at 
tlie time, and there was a rise in the price of 
stocks. The agreement held not 'usurious or 
within the Stock Jobbing Acts, Clarh v. 
Giraud, 1 Madd. 511. 

A contract of loan which gives the leiuler the 
option of claiming either a sum of money or a 
certain amount of stock in repayment of the 
principalis iisurious. Johnsni v. Will} am elm }‘d, 
1 L. J. (O.s.) Ch. 112. 

A. executed a bond and morlgage to B., to 
secure 2,000/- lent to him by B., with interest at 
5 per cent., B. having sold out a sum of stock to 
enable him to make the loan, the dividends of 
whieli exceeded the interest of 2,000/. at 5 per 
cent. A. afterwards agreed, in consideration of 
lier letting tiie 2,000/.- continue seciirerl at in- 
terest as aforesaid, to transfer to her, when re- 
qiieste I so to do, the amount of the stock sold, 
out ; or at her option to pay to her a sum of 
money sufficient to re-purchase it, in the mean- 
time to pay to her the amount of the dividends 
of it instead of the interest of the 2,000/.: — 
Meld, tliat the agreement w'as additional to and 
not substitutional for the bond and mortgage, 
and was therefore usurious. Powne}f v. Blom- 
hrrg, 14 Sim. 179; 13 L. J., Ch. 450; 8 Jur. 
470. 

In 1816 A. transferred 10,000/. three per 
cents, to B., which he sold, and, after retaining 
6,()U0/., repaid the surplus to A. Concurrently, 
B. gave to A. a bond couditioued for the repay- 
meut of 6,000/., and 5 per cent, interest, and he 
wrote to A. engaging to replace the 6,t.)00/.in the 
three per cents. In 1822, B. admitted his obli- 
gation to restore to A. the stock sold out. The 
court, in 1852, considering that the contract was 
for re.=;toring the stock, aud that A. had not the 
o’ption of taking stock or money, held that the 
contract was not usurious. Goddard v. Leth-- 
hridge, 16 Beav. 529. 

It* was questionable whether the la^^' as to 
usury applied to a bare transfer of stock by a 
prop*osed lender (the proposed borrower being 
under no obligation to sell it and convei't it into 
money), it being of the essence of usury that 
there should be an advance of money. A/;/.- Oen. 
V. lloUing worth, 2 H. & N. 416 ; 27 L, J., Ex. 
102 ; 5 VV. R. 684. 

Trade Custom.] — Under an agreement to take 
off a discount above 5 per cent., for prompt pay- 
.ment, though according to the custom of the 
trade, the creditor cannot, upon failure, charge 
more than 5 per cent. Aynmorth, Ex parte^ 4 
Ves. 678. 8ee 18 R. R. 204, n. 

A custom in Liverpool for the banker to strike 
a ])alaiice every quarter, and send the account to 
tlie merchant, and then to make the balance 
carry interest for the next quarter, is not usury. 
Caliot V. Walker, 2 Anstr. 425, 

Where sums of money advanced, and to be 
advanced, are secured by deed, and the dealings 
then contemplate !, by the parties are tainted 
with usury, the deed is wdiolly void as a security, 
although the legal debt is. not impeached. A. 
employs B, as a calico printer, and before the 
accounts become due, from time to time advances 
him various Sjums. of money, charging him, be- 
sides interest, with per cent, as a trade pre- 
mium, 'Which it was customary for persons in the 
same trade to take under the like circajiistancos. 
A. was also in the habit of paying debts owing 
by. B. to other persons before they became due, 
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when A. deducted the usiial discount, but 
charged B. with the full amoixht, besides intereat 
and "the trade premium above meiitioned. 
Semble, that both these modes of dealing were 
usurious; they were however at best of so sus- 
ihcious a nature, that the court declined to 
make an order for the sale of the property under 
the deed, but directed an action of ejectment to 
to be brought by A. against the assignees. A., 
having succeeded upon the trial, applied for the 
costs of the petition, which the court under these 
circumstances declined to grant, the petition 
being against the judgment of the commissioners. 
Millington^ Ex gmrte^ 3 Beac. & C. 298 ; 1 Mont. 

& Avr. 114. , T, 1 

All agreement between two houses m the habit 
of dealing with each other, that either party 
should pay interest to the other on the balance 
which might be due from it in the course of 
trade, is an agreement for a loan of money with- 
in the usury laws. G-uUlebert^ Ex partiu Trye^ 
In 3 Mont. &: Ayr. 455 ; 2 Deac. 509 ; 7 L. J., 
Bk. 25. 

J. M. 
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VACCINATION. 

What Children are Affected by Acts.]— Under 
the Vaccination Acts, 1807 (30 & 31 Viet. c. 84), 
and 1871 (84 6: 35 Viet. c. 98), every child is 
subject to the legislation thereby provided, 
wiiether born within or without the district of 
the registrar -who gives the information, or 
whether born before or after either act was 
passed, until the age of fourteen. v. 

IlaUimll^mtm. 

Summary Proceedings— Authority of OfScer.] 
— A resolution of guardians, appointing a vaccina- 
tion officer, is sufficient authority for the officer 
so appointed to take proceedings under 30 & 31 
Viet. c. 84, s. 31. Ih 

An order of the local government board, made 
under the powers conferred by the Vaccination 
; Acts, 18()7 and 1871, directed that no general 

directions of the guardians “ shall authorise the 
vaccination officer to take further proceedings 
under s. 31 of the Vaccination Act, 1867, in 
v , any case in which an order has already been 

obtained and summary proceedings taken under 
; that section, until he shall have brouglit the 

. \ , circumstances of the case under the notice of the 

S a^rdians and received their special directions 

ereupbn.” A parent had been fined for neglect- 

. ing to have his child vaccinated. The child still 

unvaecinated, the vaccination- officer' 

’ — ^instraotioas from the gnardlans* 

: ana oimmea a second order against the parent. 

e’ to:-: comply with that order, the 
ft < further dtrectlone from the 


agamsfc him under the provisions of s. 31 of the 
A^ccination Act, 1867, The justices refused to 
hear the summons, on the grtiuml that the officer 
had no special instructions : — Held, that as 
special instructions had been given by the guar- 
dians for such further proceedings ns a whole, no 
farther inslTuctions were necessary b u* rakaug our 
the summons for penalties, iby/, v. ])r^>rh 
61 L. J.. M. 0. 48 ; [1892] i bh B. 5<ffi : 65 h, L\ 
714; 40 W. R. 64 ; 17 Cox, C. C. 4«J;» : 56 J, l\ 

182. ^ 

Section 31 of. the Vaccinarum Act, bsOi, 
empowei-s the vaccination officer. app«anUHi ]>y 
minute of a board of ginirdiaiK, to in>tinue pro- 
ceedings to eiibnce vaccination a- eas«*s 
without further autlioriiv or direction of the 
board, notwithstiinding the provisions of article 
16 of the gencj-al order of the local govornmem 
board dated October 31. 1874. Jinimb/e v. Lofcr. 
66 L. J., Q. B. 243 ; [1897" 1 Q. B. 2^3 : 15 
\V. K. 366 ; 61J. -P. 168. 

Order to Procure Child being Vaccinated 

— Signature of Justice— Validity of Order. — 
The justice who grants a s ammo us upon an in- 
formation under s. 31 of the Vaceinar u)n Act of 
1867, that a child has not been sm‘<‘<v-cfiffily 
vaccinated, need nor hear the ^un^non> nor sign, 
a vaccination order made uptri ii. Sto/tkeonibi'^ 
V. Yeovil Guardian-^-^ 66 L. J.. Q. P. 294 ; ] I>'9r ' 

1 Q. B. 343 : 76 L. T. 5S ; 45 W. 11. 318 ; P< 
Cox, C. C. 489 ; 61 5. P. 230. 

An objection to an order, upon riu* iiround 
that it was not signctl by the just its' who grant ctl 
the summons, must be taken tt:) ilu* order it-cif. 
and cannot be made in subsequeu? proceedings 
for recovery of a penalty for omis-ittu to curry 
the order into elfect. ih. 

limitation as to Time.] — By :M w 35 Met. 
c. 98, s. 11, any cornpiaiut may be made iuii! any 
information laid for un oilence under Hn? Vjtcci- 
nation Acts, 1867 and 1871, at any nnn.< not 
exceeding twelve calendar month'; iVfUu tlio 
time when the matter of such co:npl;djii ov in- 
formation arose, and UmT subsc;|Ucntly. Ha ?hv 
lOfch of Ma 3 g 1872, a father reemved a ntuico 
under 30 <fe 31 Viet. ,c. 84, s. ,31. ,,rer|iii,riiig,b.hii k) 
have his child vaccinated within fuunccr* days. 
Having disregarded the on tir.' 21th ui 

June, 1873, he was summoned hcb.uv ju-iioj--, 
who made an order that he* dn <uld prt>ciiro 
child to be vaccinated: — Held, thut tin.! irddriiiU- 
tion having been laid at a time exceeding twelve 
months from the time the matter t4' such com- 
plaint (that is, the giving id’ tlie iioticc) aro-»% 
the father could not be eoiivictt'd wjtbwd ti 
fresh notice being given, Jinighi \\ ibd7hiv'//,. 
43 L. J., M. C. 113 ; L. R. 9 Q. B. 412 ; 3il L. T. 
359 ; 22 W. R. GSlk 

The Vaccination Act, 1871 (34 k 35 Viel, 
c. 98), s. H, which 'provides that tiiiy com plaint 
may be made for an oiteuce inult'f that act, or 
the Vaccination Act of 1867, at; any time sot 
exceeding twelve months from the ‘time wlien 
the matter of complaint arose, impliedly rtwful^s- 
s. 44 of the Metropolitan Pollet? Act (2 & 3 ¥lct. 
c, 7.1), so far as regards the limftiitloa of tiro© 
(six calendar months) for |>rcjceelii:ig« 'iiiider 
Vaccination Acts, witlitii the matmimlm »« w«l| 
as elsewhere* MUier % MMn4^ 2t ,L*‘T» tt«-. 

I'etiee to.Promir® 

Serviee,]— There Is no statutory pro vlslott '«w to. ■ 
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the mode of service of a notice given under 
s. 31 of the Vaccination, Act, 18(57, to iirociirc a 
child being’ vaccinated ; and if the justices arc 
satisfied tliat the notice reached the person in- 
tended the service will be sufficient. Ifolhnoay 
V. Coder, (56 L. J., Q. B. 293 ; [1897] 1 Q. B. 
347 ; 76 L. T. 57 ; 45 W. Ih 319 18 Cox. 0. C. 

487 ; 61 J. P. 218. 

Power of 3'nstices to State Case,]-~A 

special case may be stated by justices for the 
opinion of the high court upon an order made by 
them to procure vaccination of a child. Ik 

Heglect — Eeasonable Excuse — Tendency to 
Injury.] — B. \y£is summoned under 30 & 31 Viet, 
c.^ 84, s. 29, for unlav’fully neglecting to cause 
his child to be vaccinated, and stated as reason- 
able excuse that vaccination would prove in- 
jurious to his child, and that his family had a 
tendency to injury from vaccination. The jus- 
tices held, such an excuse had no special refer- 
ence to his particular case, and declined to hear 
any arguments in support of it, and convicted 
B, ; — Held, the justices were wrong and ought 
to have heard the arguments and evidence, as 
the excuse was reasonable if proved. Ilntter y. 
Korton, 57 J. P. S. 

Order to Vaccinate — Periodical Visits of 
Vaccinator.] — A parish was visited twice a year 
by the public vaccinator. F. had received the 
usual notices to vaccinate, but his child, aged 
twenty months, had not been vaccinated. A 
justice liaving made an order on F. to vaccinate 
his child in 14 days, such days not being within 
the visiting period, afterwards convicted F. 
under s. 31 of 30 & 31 Viet. c. 84, for dis- 
obedience : — Held, that, it wars no defence that 
tiic order had been made at a time when it wr.s 
impracticable to act on it, Franoh v. Smith, 58 
J. P. 429. 

Default of Appearance of Parent.] — By 

the Vaccination Act of 1867 (30 31 Viet, 

c. 84, s. 31), upon an information that a notice 
to the parent of a child to procure its being 
vaccinated has been disregarded, a justice may 
summon, such parent to appear with the child 
before him, and “upon the appearance” the 
justice may make an order directing such cliild 
to be vaccinated. By s. 33, the 11 &; 12 Viet, 
c. 43 (Jervis’s Act), except s. 11 thereof, shall, 
apply to all proceedings to be taken under the 
act : — ,Held,thatan order for the vaccination of a 
child may be made under s. 31 of the Vacci- 
nation Act, 1SG7, on a parent duly summoned, 
even when he has failed to appear upon the 
summons. Hag. v. Qingue Ports JJ, or 
Orawfonl, 55 L.‘ J., M. .0. 156 ; 17 Q. B. 1). 191 : 
34 W. E, 789. 

Hou-Productiou of Child,] — Under 30 & 

31 Viet. c. 84, s. 31 (repealed), a parent having 
been summoned appeared before the justice, but 
refused to produce his child ; the justice was 
satisfied upon the evidence given that the child 
was under two years old, and had not been 
vaccinated : — Held, that the production of the 
child was not a condition precedent to the 
justice’s power to make an order for it to be 
vacciiiatecl. Putton v. Atlihis, 40 L. J., M., 0. 

' VOL/' XIV*,- ... 


157 ; L. E. 6 Q. B. 373 ; 24 L. T. 507 ; 19 W. E. 
799. 

Certificate.]- — A parent who holds a certificate 
of his child having had small pox, but not one 
of its insusceptibility of siiecessM vaccination, 
is not within, and is not required by, the terms 
of 8. 7 of the Vaccination Act, 1871 (34 k 35 
Viet. c. 98), to transmit such certificate to the 
j vaccination officer ; nor, inasmuch as having 
j had small pox and insusceptibility of successful 
vaccination are two distinct and dltTerent things, 
is he liable to the penalty imposed by that 
section upon persons failing to transmit a certi- 
ficate of such insusceptibility. Broadhead v. 
UoldsiDorth, 2 Ex. D. 321 ; 46 L. J., M. C. 172 ; 
36L. T. 320. 

By 30 &: 31 Viet. c. 84, s. 34, in any prosecu- 
tion for neglect to procure the vaccination of 
a child, . , , if the defendant produces the cer- 
tificate in the form B., it sliall be a sufficient 
defence, except when the time specified therein 
for the postponement of the vaccination shall 
have expired before the time when tlie informa- 
tion shall have been laid : — Held, that the cer- 
tificate was no answer to proceedings under 
s. 31. Allen v. Worthy, infra. 

Previous Conviction.] — T, was ordered by a 
magistrate, imder s. 31 of the \hiccination Act, 
1867 (30 k 31 Viet, c. 84), to cause his cliiLl to 
be vaccinated upon a notice from the vaccina- 
tion officer headed Vaccination Acts, 1867 and 
1 871, and reciting that he was in default under 
the above acts in respect of his child ; the notice 
proceeded to require him to have the child 
vaccinated within fourteen daj^s, and do all 
other things the law requires touching the 
vaccination"; failing which it would be the 
vaccination officer’s duty to report the case in 
order that proceedings should be taken as the 
law directs. .He had been twice before fined in 
reference to the vaccination of the same child, 
who was two years old : — Held, that there was 
nothing in the Vaccination Act of 1871 (34 & 35 
Viet. c. 98), to prevent a repetition of a con- 
viction for breach of s, 31 of the Act of 1867, 
and that', this notice was well adapted to the 
requirements of that section. Tehh w Jones, '^7 
L. T. 576. 

A parent, having been fined under 30 & 31 
Viet. c. 84, s. 31, for disobeying an order to have 
his child vaccinated, may be proceeded against 
from time to time as long as the child remains 
unvaccinated. Allen v. Worthy, 39 L. J., M. 0. 

36 ; L. E. 5 Q. B. 163 ; 21 L, T. 665. 

Where a parent, or person having the care, 
nurture,: or custody of a child, has incurred and 
paid the penalty for neglecting to have it vacci- 
nated within the time specified by 16 & 17 Viet. - 
c. 100, and 24 & 25 Viet. c. 59, a continuous 
neglect to have it vaccinated is not a further 
breach of the statutes, Pilcher v. Stafford, 4 
B. & S. 775 ; 33 L. J., M. 0. 113 ; 10 Jur. (x.S.) 
(551 ; 9 L. T. 759 ; 12 W. E. 407. 

Where, after proper notice to a defendant, an . 
order has been made upon him to have his child 
vaccinated, and upon his disobedience to sueli 
order a conviction has been obtained and a 
penalty imposed for such disobedience under 
s. 31 of the Vaccination Act, 1867, a second 
conviction cannot be sustained, upon the same 
order. Meg. v. Portsmouth «//., or Pink, Oi 
L. J., M. 0. 126 ; [1892] 1 Q. B. 491 ; 06 L. T. 
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fortune ill the vn,rioiis eveiiH of life in I'otiu'n 
for certain remuneration. He never acfiially 
told anj'thing to the deiecrive. and Tliei-e was no 
evidence to show whether or not lie )>e]ieve.l in 
the truth of his profes'^ions : — Held, tiuii on tiiis 
evidence the fippellaiit was rigliHy etmvi(*n‘<h 
Penny Y. JTan>nui, 50 L. J., M. O’. -i 1 : Is Q. Ih Ih 
478 ; 50 L. T. 285 ; 85 W, ii. 570 : 10 Hnx. th 1‘. 
173 ; 51 J. P. 107. 
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Indictment, Eorm of. — A ennvienuu 

under s. 4 of 5 Heo. 4, c. S3, which >iated thrd 
the defendant “did use a certain araji. 

means and device" with intent, Ac., is had Otr 
imcertaintj’' in net showing a e*mvii‘i’.»n f>"*r aji 
offence pnni.'^hable by t he st a f nte. At y. v. Ahn/e. 
35 H. T. till. 


VAGRANT. 


Kot Kaintaining* Wife and Children.]— 

PooK Law. 


Impostures hy Palmistry. j—Tiic ini no.stiire of waggon," and beggn I fora 
exercising, with intent to deceive, a. pretended They we hi !h»! di.o 

power of holding intereoiirsc with the invisible under the 

world, and of obtaining nianifestations am’ 

connminieatioiH from supernatural and invisible wandering abrcasl in any ] 
spirits, Is an attempt to deceive by usin«- *\subti(> «udhor alms shali be d-ei 
craft, means or device by pahnistry or other- orderly person ;—! I eld, t ha 
wise,” within s. 4 of the ^higrancv Act 5 Geo 4 

c. 83, Mmek v, IlPtm, 4C> L. J., C 103- wit Ida 

2 JEx. I). 208 ; ?itl L, T. iU) ; 25 W. It, 3*73. * ’ cronvfcliiin wsi" 

Jt is not Tioccssary, to constitute’ a man a ^ ’ 

and vagabond within this section, that 32 U. 478 ; I 

he should load a wamlering and vagabonVl life 

Ih - o 'If a person is comm it! ec 

, The appellant was 'convicted undorSOeo i vagabond for pimcaru 
c. 83, .s. 4, which makes punishable as a ro^nie 

and vagabond ** every perso'a|wctem!in*n« or nro- 'abstain from food for 

tesslag to fell fortnnesd . . to deceive and im- umnths, the court will grrn 
pose rin any of bis majesty^s subjeetsd^ ^ He had 
^ varibti.s newspap6i*s dui\ 22Ct, 

.offering to oast natlvitiesj give 'yearly advice. 

astrolc^gicai quastlons* A*<latectlve — - Sacoaragiaf Child 

i*oceivef| from him a circular an information against a nm 
viewg of 'astrology a chihl to t«g, tin? magiAs 
'fkfk hy the portions of flisregarding the statemmit 

^ ^ sixteen years 

- h, o® was able to' tell mj applmant’s | the only avlclenoe as to 
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wari'ants his belief that he is a child under the 
£ige of fourteen, the question of age being one of 
fact entirely for the magistrate. Ihn, v. ViasanL 
loL. T. 240. 

Pauper unlawfully returning to Parish.] — 
A conviction stated that a party having been 
brought before a justice upon an information 
charging him 'vvith having unlawfully returned 
to his parish without a certificate, from which 
he had been legally removed, confessed himself 
guilty of the offence : — Held, that the conviction 
was good on the face of it without stating in it 
an express act of vagrancy, it being necessary 
for the party convicted to show in his defence 
that he had a sufficient excuse for returning, and 
that he did not return in a state of pauperism. 
Mam V. Darners, 3 B. & Aid. 103. 

Being in Place for Unlawful Purpose.] — 
An information charged that the appellants 
were found in the dwelling-house of the respon- 
dent for an unlawful purpose, to wit, for the 
purpose of feloniously stealing and converting to 
their own use certain provisions ” of the respon- 
dent’s. The facts were, that the appellants had 
been admitted into the house of the respondent 
by night, and without liis knowledge, by his 
servants, and there entertained by them with the 
provisions in question. The justices convicted 
the appellants of the offence charged, upon the 
ground that they were, under the circumstances 
proved on the hearing, in the house for an un- 
lawful purpose, within the meaning of the act f 
— Held, that the conviction was bad, as not 
amounting to a conviction for felony, the offence 
charged in the information, KirMn v. Jenlmis, 
32 L. J., M. 0. 140 ; 9 Jiir. (N-.S.) 1013 ; 8 L. T. 
243 ; 11 W. E. 618 ; 9 Oox, 0. C. 311. 

Being in a garden for the purpose of fornica- 
tion is not being there for an unlawful purpose, 
within 5 Geo. 4, c. S3, s. 4. lia-ijes v. Stevenson, 

3 L. T. 296; 9 W. E. 53. 

Gaming in Public: Place.] — See Gaming and 
Wageeing, 

“ Frequenting ” Public Thoroughfare with 
Intent to Commit a Felony,] — A man who “ fre- 
quents ” a public street, having in his mind the ^ 
intent to commit a felony when and wheresoever ; 
opportunity arises, is liable to the penalties of , 
the Vagrant Act, 5 Geo. 4, c. 83, s. 4, even though j 
no opportunity should arise, and may be com- 1 
mitted as a rogue and vagabond, if the justices I 
are satisfied on sufficient evidence, first, that he 
frequented the street, and secondly, that he did i 
so with intent to commit a felony. The overt 
act, or the attempt to carry out the intent, is 
not an essential part of the offence against the 
act. The appellant was found and apprehended 
by two constables at about two o’clock in the 
morning in a public thoroughfare called Victoria 
Eoad, having in his possession a portion of a 
brass pump which appeared to have been 
wrenched off from the continuation pipe. Being 
stopped and questioned as to how he became 
possessed of it and whither he was taking it, he 
gave an acc()nnt which proved to be false, and 
also a fal«e name and address. Being charged 
before two justices on suspicion of having stolen 
the pump, and the proof failing, he was then 
charged under 5 Geo. 4, c. 83, s. 4, with frequent- ^ 


I ing the street in question with intent to commit 
■ a felony ; and on proof that he was an associate 
of thieves, and had four years before been con- 
victed and sentenced to imprisonment for a 
felony,— although there was no proof that he had 
ever before been seen in the street in question, 
or that the pump had been stolen,-— he was con- 
victed as a rogue and vagabond under s. 4 
of the Vagrant Act, for “ frequenting the 
public thoroughfare with intent to commit a 
felony,” and .sentenced to be imprisoned Held, 
that the evidence did not warrant the convic- 
tion, inasmuch as it did not show a frequenting 
of Victoria Eoad with intent to commit a felony. 
Clark V. Uta/.y or Erg. v. Clark, 54 L. J., M. C. 
66 ; 14 Q. B. J). 92 ; 52 L. T. 136 : 33 W. E, 
226 ; 49 J. P. 246. 

Place of Public Eesort.] — Under 5 Geo. 4, 

c. 83, s. 4, a person is well convicted of being 
a rogue and a vagabond if the conviction states 
that he, ‘‘ being a reputed thief, did frequent the 
public highway,” at, kc., “with intent to commit 
felony.” It is not essential to the offence that 
the highway should lead to any river, canal or 
navigable stream, dock or basin, qnay, wharf or 
warehouse, or that it should be adjacent to any 
place of public resort, or avenue thereto. Reg. 

V. JBroivii, 17 Q. B. 833 ; 21 L. J., M. C. 113. 

A public highway is not necessarily^ a “ place 
of public resort,” within the meaning of 5 Geo. 4, 
c. 83, s. 4. Tinson, B.ii parte, 39 L. J., M. C. 
129 ; L. R. 5 Ex. 257 ; 22 L. T. 614 ; 18 \V. E. 
849. 

A man was committed to gaol by justices, 
under a warrant which stated him to have been 
convicted, under 5 Geo. 4, c. 83, s. 4, as “a rogue 
and vagabond, for that he, being a suspected 
person, did fi'eqiient a certain public highway 
. . . . with intent to commit a felony ” : — Held, 
that the commitment was bad, for not showing 
that the highway led or adjoined to any “ river, 
canal, Ac.,” or to any “ place of public resort,” 
or that it was itself a place of public resort. 
The case of Jones, In re {J Ex. 586 ; 21 L. J., 
M. C. 116), adhered to, and Beg. v. Broion (17 
Q. B. 833) not followed. Ih. 

Where a commitment stated that the prisoner 
being a suspected person “ did frequent a certain 
sti’eet, with intent to commit felony ” : — Held, 
that the commitment was bad, for not alleging 
that the street was leading to a river, canal or 
place of public resort, or was adjacent to a place 
of public resort. Jones, In re. 7 Ex. 586 ; 21 
L. J., M. 0.116; 16 Jur. 801. 

Premises on which a sale, which has been 
publicly advertised, is going on by public 
auction, are, for the occasion, a place of public 
resort, within 5 Geo. 4, c. 83, s. 4. Sewell v. 
Taylor, 7 C. B. (N.s.) 160 ; 29 L. J., M. C. 50 ; 6 
Jur. (N.S.) 582 ; 1 L. T. 37 ; 8 W. E. 26. 

Where a warrant of commitment set out a 
conviction, which alleged that the prisoner, on a 
certain day, in the city of London, then being a 
suspected person and reputed thief, frequenting 
the public streets and places of and in the city, 
then and there was found in Railway Place, 
being a public , thoroughfare, and one of the 
places of public resort of and in the city, with 
intent feloniously to steal the moneys, goods, 
and chattels of S. 8,, from her person therein : — 
Held, sufficient. Onm, Bos parte, 1 H. k N. 
651 ; 26 L. J., M, 0. 28 ; 3 Jur. (n.s.) 320 ; 5 

W. R. 307. S. P., 1 0. B. (N.S.) 573. 

A conviction alleged that the defendant being 
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a suspected person, at the railway station m a 
parish, the same being at the time a pl^ce ot 
public resort, did frequent the platform oi the 
station with intent to commit felony 
that it sufficiently appeared tliat the plattoin 
was a place of public resort, and that the 
conviction was.' thcreiore, f 5 
p,n'ia, 2 H. & X M9 ; 26 L. J., M. C. liS , •> 
W. II. 522. 


Apprehension.] — The London Police Act 

f3 Geo. 4, a 55), s. 16, authori.sing the apprehen- 
sion of susiieoted persons or " reputed thieves, 
only applied in the apprehension of poi-sons of 
general^ bad character, as rogues and vagabonds, 
and. not to apprehension on suspicion oL a pax- 
ticular felony. Cowles v. Dunhai, M. ^ M. * j 
2 Car. &: P. 565. 


miiUEE. 

Liability for Negligence.]— /SVr Nf.gltge^’Ce. 


Proof of Previous Conviction.]— A previous 
conviction, under _5 Geo 4, c, 88, s. 
proved only by pioof of tlie 
neither oral testimony nor tlm mniulc-book of 
the convictins: justices is siifhcient. uUCi. v. 
Slnev, 1 1 L. T. 810 ; 18 W. IP 02. 

Tile certificate of a previous conviction 
renuired by 5 Geo. 4, c. 84, s. 24, is sufticient by 
virtue of 8 «Sc 9 Viet. c. 118, s. 1, if it 
be signed by an officer having the custody ot the 
recoiYis, although that officer is therein dcscnbt^las 
the deputy clerk of the peace of a 
V. Pakorn, 85 L. J., M. C. 167 ; L- 2^ ; 
12 Jur. (N.S.) 486 ; 14 L. T. 450 ; 14 W. 11. 66-x . 

The certificate need not aver that the quarter 
sessions at which tlie prisonei' was convicted 
were held by the recortler. Ih, 


Enforcing Warrant for Apprehension,] — 
Where a conviction of one as a rogue and a 
-vagabond had been appealed against and con- 
firmed, and the convicting magistrate issued 
his waiTant for the apprehension of the party 
convicted Held, that the magistrate had not 
the power, and that it belonged to 
sessions. 2fooro^ Mu pa vie ^ W . W • ^ D. 72 , 1 
Jiir. 185. 


Process of Execution— Subsequent Court.]— 
Under 5 Oeo. 4, c. 88, s. 14, a subseciueiit court 
of (uiarter sessions has power to give effect to a 
judgment pronounced at a previous sessions oi 
the'same court, by issuing proce.ss of execution 
uiion a conviction as awarded at such previous 
sessions. Me>o v. Warnachshlre .A/., 4 N. & Ai. 
ItO A. & E. 768 1 H. & W. IS ; 4 L. J., M. C. 62. 

A inandaniiis to the court of <iuarter sessions 
will go, commanding them to issue such process 
of execution where there has been no delay in 
making the application, or the delay has been 
satisfactorily accounted for. Ih, 

J. AI» 
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[By E. E. H. birch.] 


h. 

(\ 


he Contract and Matters Relating 
Thereto. 

1. In General. 

a. Parties, llOu. 

. Construction, 1196. 

2. Afiree.meiits for Sale.'* Stafnie of Inntvds, 

a. When Concluded. 

. In General, 1110. 

ii. Withdrawal of Proposal, 1112. 

iii. xicceptance. 

a. In General, 1118. 

b. Subject to Approval of Tit le. 

1115. 

c. Subject to Consent of Third 

1 Parties, 1116. 

iv. Reference to a Bhirther or Formal 

xVgreement, 11 Hi 
Iiitcr<?oniiected Documents. 1120, 
Yagiieness and I'ncertjdnty, 1122. 

(1. Statute i>F Frauds. Stv CoNTUACrr, 

■■ A. 2., ■ 

L Interests in Ixunil, 1125. 

ii. Signature, See CoNTIi.^CT. A. 

' ■ 2, c.. , . 

iii. Parties. Suffieiency of Heserip- 
tion, 1184. 

iv. Sub ject-i^rat ter. SHffi<Meney 

lilcnf-iticatien, 1187. 

v. li^seripf iiai of Interest con- 
tract etl to ]r‘ Sold. 1 1 Pi 

vi- Conqdet eness i4' Terms of Con- 
tract, 1141. J/n/ si'e A. 2, C, 
supra. 

vil Coni ui nil tea Hons {uhlressCHl to 

Third PartiCH. H 12. 
viii. Adinission of Conlract hy 

Answer, 1 1 HI. Ilili 

ix. Part. Pm’fonimtiee. Set 

LORP ANll TKKAHT. SCKGiFit’ 
PEEl^ORMANCIk ^ 

X. Fan>l Vniirtiion, Sm DAHPkOtb 
AND Tenant. Speoipic Pkk^- 
F01MAMCK. iillll 
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3. Tune tohen of the JCmntee of the Contract. B, 

a. By Original ^Stipiilation, 1145. 
h. By Xotice. 1149. 

(\ F]*orii Xafure of Subject Matter of 
Contract. 1150. 

(I. Waiver. 1151. 

4. Oj}ttons and Pre-emj)tions. 

((. Who may Exercise, 1153. 

1j. Time for and Dela}^ 1155. 

5. Sale at a Valuatlonfllol . 

6. Sale hif Afjcnt. 

a. Authority. 

i. In Oeneral, 1101. 

ii. Sufficiency and Proof of. 1102. 
h. Personal Liability of Agent, 1106. 

7. Sale Itj Auction. Sec Auction and 

Auctioneer. 

8. Particulars and Conditions of Sale. 

a.: Particulars in Gcneml, 1100. 

1). Conditions in General, 1109. 

c. Whet). Misleading. 

i. Description of Property, 1171. 

ii. Value, 1170, 

iii. Quantity and Acreage, 1177. 

iv. Matters Material to l^njoymeiit 

of the Property, 1181, 

V. Tenure and Interest of Vendor, 
1185. 

d. Conditions as to Title. See infra, 

D. 9. 

9. Covenants for Title. And sec Covenants, 

infra. A, 11. 
a. In General, 1197. 

Ik For Quiet Enjoyment, 1199. 

c. For Freedom f)*om Incumbrances, 

1202. 

d. For Further Assurance, 1208. 

10. Conveyance. 

a. Form and Execution of, 1203. 

Ik What Passes by, 1210. 
c. Costs and Stamps, 1214. 

11. Covenants. And see Abatement and 

Compensation for ^Misrepresenta- 
tion, infra, B. 1, f. v. 
a. In General, 121(). 
h. Bcstrictive. 

i In General, 1219. 

ii. Breach of, 1280. 

iii. Waiver of, 1235. 

12. llescisslon and Ahandonment, 

. a. In General, 1239. 

1). For Mistake, 1242. 
c For Fraud and Misrepresentation, 
1245. 

di. Condition as to llescission. infra, 

. D. 9, c. 

' YOL.'xiv* A'-v.' , 


. Bights and Liabilities Arising from 
Contract. 

Of ^Tndor and Purchaser. 
tf. General Bights, 1251. 

h. Possession and Receipt of Bents and 
Profits, 1255. 

c. Expenses and Deterioration, 1261. 

d. Purchase-Money and Deposit. 

i. Deposit. 

a. Payment and Forfeiture of, 

■ m\7. 

b. Betnrn of, 1269. 

ii, Purchase-iMoiiey. 

a. Payment in General, 1277. 

b. To whom Payable, 1279. 

c. Payment into Court, 1282. 

d. Applicatior .and Apportion- 

ment, 1287. 

e. Return of, 1290. 

f. Investment and Ajipropria- 

tioii, 1291. 
iii. Interest. 

a. In General, 1294. 

b. Under Express Stipulation, 

1300. 

e. Lien. 

i. In General, 1307. 

ii. Discharge of, 1310. 

iii. Enforcement of, 1313. 

iv. Priorities, 1315. 

V. Purchaser’s Lien, 1318. 

/. Abatement and Compensation. 

i. In Genei'al, 1820, 

ii. A f ter Conveyance Executed, 1 325. 

iii. Chai‘gesaii<l Outgoings. 1327. 

i V. OutstandingEstates and Interests, 
1329. 

V. Misrepresentation. And see Re- 
scission. supra, A. 12, c. 

a. As to Quantity, 1332. 

b. As to Nature of Propei'ty, 

1335. 

g. Breach of Contract, 1339. 

h. Title Deeds, 1347. 

And see infra, c. 7, 

2. Of Third Parties. 

a. Purchaser without Notice. 

i. In General, 1352. 

ii. On Acquiring the Legal Estate, 
1358. 

iii. Practice and Pleading, 1361. 

1. Purchaser with Notice, 1364. 

e. Sub-Purchaser, 1371. 
d. Assignment of the Contract, 1373. 

Bale by the Court. And see Powers — 
Power OF Sale. 

Pn General^ 


86 
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Mode awl Cimduct of Sale, 
a, Tn General, 1376, 

Z>. Biddings. 

i. Who may Bid, 1379. 

ii. Opening Biddings. 

a. In General, 1381. 

b. Deposit, 1386. 

c. After Deport, 13S6. 

d. Since 30 & 31 Viet. c. 48, 1388. 

e. Costs, 1388. 
e. Eesale, 1389. 

lients awl Profit,^^ 1390. 

Z(mef! awl OaUjohtffft, 1392. 

Piiredia se-Ih > n e}j. 
a. Payment into Court, 1393. 

1). Payment out and Application, 1397. 
Costs and Pepenses. 1399. 

7. Convey aneef 1403. 

8. Setting Aside Sale, 1405. 

9. Siihstitntion of Pnrcliaser, 1414. 
Completion of Sale. 

a. Report, 1415. 
k Enforcing Completion, 1416. 
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10. Costs of Investigating Title, 1409, 

11. Covenants for Title. See supra, A. 9. 


6 . 


10 


D. Title. 

1. In, General, 1417. 

2. Proof of . 

a. Bnfficienc}^ and Verification of Ab- 
stract, 1424. 
h. Identity, 1427. 
e. Heirship and Descent, 1430. 
d. Will, Probate, or Establishment of, 
1431. 

3. Prod'uotion of Title, 1432. 

4. Waiver of Title, 1436. 

5. llefercnce. 

a. In General, 1440. 

1). Extent of, 1443. 

6. Report. 

a. Eorm of, 1446. 

If. Exceptions to, 1447. 

7. Rovhfful or TJefeet/eve Title. 

a. In General, 1450. 
h. Objections. 

i. In General, 1453. 

ii. Defective as to Part, 1462. 

iii. Voluntary Deeds, 1464. 

iv. Bankruptcy, 1460. 

; . v. Charges and Incumbrances, 1468. 

vi* Outstanding Estates and Iri- 
terests, 1470. 

; vii. Xon-Performance of Covenants, 

1476. 

8.' Title wade Good, 1479. 

9,. Conditions as to Title, 
a. In General, 1 482. 
k Special Conditions, 1480. 

, . e. Condition as, to Besclssion, 1 493, 

; . . And $ee Bescisslpn and Abandon- 

t' V . ment, supra. A, 12. j 


E. Ve:ndor and Purchaser Act, 1874. 

1. Jurisdietion, 1502. 

2. Praetlee, 1505. 

A. THE COXTHAOT AND HATTERS 
RELATING THERETO. 

J. In General. 

a. Parties. 

Limited Owner — Easement.] — An enacuuent 
in a special act, incorporating the I.ands Clauses 
Act, 1845, that "tlic persons empowered by the 
Lands Clauses Act, 1845, to convey lands shall 
have full power to convey or grant in perpetuity 
at an annual or other rent an.y lands for the 
purposes of this act, or any easement,'' has the 
effect of extending section 10 of the Lands 
Clauses Act so as to give to a limit.ea owner Hue 
same power of selling lainls as an absolute owner 
has under that section, and also of enabling iiiiu 
to sell an easement for a rent-charge on the rates 
and tolls payable under the special act. Gerard- 
(Lordi) and' Beer ham's Contraet, In re, 6>3 L. J,, 
Ch. 695 ; 1181)41 3 Ch. 2i)5 : 7 IL 519 : 71 L, T. 
272 ; 42 W. R. 678— C.A. 

Trustees — Apportionment,] — It is the duty ot 
trustees who, having a trust or power to sell, 
join with the owner of ajiother propt?rty in. selling 
both together, first, to see. that sneli a sale is 
beneficial to their cestuis que trusreiir : secoiully. 
that their share of the purchase-money i.s apiKtr- 
tioned before the comnletio]} of nic purdmsc. 
and thirdly, to apportion the share tlicmsclves. 
Cooper, In re. 46 L. I., (..I], 133 ; 4 C'ii, D. 8U2 ; 
35 L. T. 890 ; 25 W. ll. 301. 

The proper mode of apportioning the prioi.^s nf 
a life estate and reversion wliru Ku’d t<fgviiier 
fo]' a lump sum, is to value botli in i crest < >epa- 
rately, and not to put a value tut unc and tlctltict 
tliat from the total price. Jb. 

Power to give Receipts. '] — The doctrine of 

Forbes v. Pearork (12 8im, .528 : 15 I..!,, Ofi. 
371) amounts only to this, iita.i wliere prior to 

22 k, 23 Viet. e. *8.5. aiul 23 A 21 Viof. r. 1 15, 
there is a trust to sell real estate, and pay <!ebts 
and legacies out of the proceeds, there is also au 
implied power in the trustees to give reeeipis fur 
the purcliase-moncv. Carltfun v. TrusrGf. 4 1 
L. J., Cli, 186 : L. R. 2U Eql 348 ; 32 L, I*, op ; 

23 W. R. 302. 

Sale hy One.] — A trustee, witlHutt the 

authority of his co-iihstces, signed an agna/metit 
for the sale of trust property. Ibid. Thai specific, 
performance could not be ordered either as to the 
whole or as to the part in wiacli the e<-»u trading 
trustee iiafl a beneficial ititcrcsi. Ah///c,r v. 
Goiuhill, 47 L, .1., Ch, 53 ; 37 Ii. T, 422 ; 26 ■ 
W. K. 162. 

0onversi0tt postpoaied/|~A testator gave 
to his wife the personal use rsf a loasehohl nies* 
suage for her life, and if she should not think fit 
to reside therein, then the premises showlil form 
part of his residuary estate. He then directed 
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the COD version oL’ his real and the residue of his 
personal estate, ;ind gave a power to postpone 
sucli conversion. A company, having taken the 
premises under Its compulsory powers while the 
widow was in occupation, made an agreement 
with her as to her interest, and a separate agree- 
niesit with the ti'ustees. The latter required the 
consideration money to be paid into court : — 
Held, that the tiaistees could not assign, for it 
would not lie a proper exercise of the trust to sell 
during the occupation of the widow. Smith v. 
a X JL, 23 W. E. 126. 


B^re Trustee.] — A vendor of freeholds 

who let the purchaser into possession before pay- 
ment of the }:)urchaso-money and execution of 
the conveyance, was. by reason of his having a 
lieu on the property for his purchase-money and 
not being bound to convey until payment, held 
not to be a “ bare trustee.” Monjan v. Swamea 
Urhufi Siiiltanf Authonty, 9 Ch. 1). 582 ; 27 
W, E. 283. And see JDociDra, In re, infra, col. 
1207. 


Existence of Behts.] — Trustees, as vendors, 

are not bound to state whetlier there exist any 
debts which make a sale nccessai’y. Flum v. 
Be^t, 31 L. T, 645 ; 23 W. E. 22S. 


Breach of Trust.] — Trustees liaving power 

to sell under such special conditions as they 
should thijik tit, sold witli a condition limiting 
the title to comnieuce in 1858 (fourteen years 
previously). The next convenient root of title 
was a <1ecd of 1819, from which a good title could 
be deduced, but the trustees could not find this 
deed, and had only recitals of its contents. 
There was also a condition that ail recitals and 
.starements in the deCfls and particulars should be 
accepted ;is conclusive evidence : — Held, that the 
sale under such conditions was a breach of trust, 
and an injunction was gnvnted at the suit of a 
cestui que trust to restrain completion. iJanee 
Y. GoWmihim. 42 L. J., Ch. 777 ; L. K. 8 Ch. 
902 ; 29 L. T. i(>6 : 21 W. E. 761. 8. P., 

V. Flooil 49 L. T. 678 ; 32 57. E. 197. 


Under Lands Oiauoes Consolidation Act.] 

— Trustees c»f lauds for femes converts who were 
absolutely entitle<l for their separate use, are not 
})ersous com])erent to contract with a railway 
company for the sale of land under the 7tli 
section of the Laiids Clauses Act, 1845. Pefer:< 
V. JjeimM <nt(l BeP Grinxieed Bif. 50 L. »!., 
(Ti. 839 ; 18 Ch. D. 429 ; 45 'L. T. 234 ; 29 W. E. 
875—0. A, 


Sale by Bevisee of surviving Trustee.] — | 

Devise to trustees and their heirs to sell : — Held. ' 
that devisees in trust of a surviving trustee coulcl 
not sell, (hohe v. Craieford, 13 Sim. 91; 11 
D. J,. C'h. 40tl ; 6 Jur. 723. 

Wdiere real estate is devised to trustees and 
their heirs ” (omitting assigns ”) in trust for 
sale, the trust must, be consitlered as annexed, 
not. to the person, but to the fee simple estate 
taken by the trustees, so tliat the trust can be 
executed by the devisees of trust estates of the 
surviving tru.stee. Gmdie v. (supra) 

overruled. ()xhor)ie eed .Roiofett, In re, 49 ,L. J., 
Ch. 310 ; 13 Oh. D. 774 ; 42 L. T. 650 ; 28 AV. E. 
365. See Merton ami IlalleU, In re, infra. 

Devise to trustees, their heins, executors, 
and ailministrafors, that they, or the survivor of 


them, or the heirs, executors, or administrators of 
such survivor, should sell. H. 8. the survivor 
devised all his trust estates to A. and B., whom 
he also appointed his executors, to hold to tliein, 
their heirs, executors, administrators, and assigns 
upon the same trusts as the testator H. 8. lieki 
them. A. and P>. sold to C.,who contracted to sell 
to the plaintiffs ; — Held, that the title of the 
devisees of H. S. to convey to G, was too doubtful 
for a court of equity to compel specific perform- 
ance of the contmet. Stere^i^ y. Anden 3 El. 

El. 685 ; 30 L. J., Q. B. 212 ; 7 Jur. (XS.) 873 ; 
3 L. T. 810. 


I Bevise to Trustees for A. for Life, and 

after her Decease to stand seised thereof for such 
Purposes as she should appoint — Bevise by A. to 
Executors and Trustees upon Trust to sell.] — 
Where a testator devised his copyholds to trustees 
upon trust for A. for life, and after her decease to 
stand seised thereof for such purposes as she 
should appoint, and such trustees were duly ad- 
mitted as tenants, and it. subsequently by her 
will devised the same to her executors and 
trustees upon trust to sell and assure to the 
purchaser, it was held that the legal estate re- 
mained in the trustees of the wiU of the testator, 
and that the executors and trustees of A. could 
not give a good title. Doe d. Woodcock v. 
Barthrop (5 Taunt. 882) distinguished. Toion- 
sendX Contract, In re, 64 L. J., Oh. 334 : [1895] 
1 Ch. 716 ; 13 E. 328 ; 72 L. T. 321 ; 43 A7. B. 
392. 


Sale by Customary Heir.] — A testator de- 
vised his freehold and copyhohl estates to trustees 
and their heirs ui>on trust that the}’' his said 
trustees or tlie trustees or trustee for the time 
being of that his will,” should sell the estates. 
The trustees having ilied, the customary heir of 
the survivor contracted to sell part of the copy- 
holds : — Held, that the customary heir wms com- 
petent to execute the trust for sale. Morton and 
Ilallett. In re. 49 L. J., Ch. 55!) ; 15 Ch. D. 143 ; 
42 L. T. 6t)2 ; 28 W. E. 895— C. A. 

A'Vhethcj* Ctodte v. Crawford (supra) is to be 
treated as overruled, qumre. Odjorne and 'Row- 
lett, In re (supra), (loubted. Ih. 


Trustees when Beneficiaries.] — On the sale 
by the court of rejil estate vested in trustees hav- 
ing a pow'cr of sale, and being themselves bene- 
ficiaries : — Hold, that a good title could not be 
made by the exercise of tlie power of sale without 
the concuiTeuce of the assignee in insolvency of 
one of the trustees. Yonne/ v. Tregear, 21 AV. B. 
215. 


Purchase hy Trustees from Trustee.] — H. 
wms surviving trustee for sale of freeholds, part 
of the proceeds of which 'were to be held on the 
trusts of his marriage settlement, his wife being 
the testator’s daughter, H. put up the property 
for sale, and instructed his trustees to purchase 
live of the lots, and he mstructed tlie auctioneer 
to put reserved prices on the lots. The lots were 
fairly valued. H., acting as solicitor for the 
purchasers, instructed an agent to bid for the 
lots. The agent bought the five lots above the 
reserved . prices, and H. then conveyed them to 
the trustees of his settlement ; — Held, that the 
sale was unimpeachable. Htehley v. I/iahleif, 4;i 
L. J., Ch, 401 J 2 Ch. D, 190 ; 34 L. T. 441 ; 24. 
i AACK, 604. 
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of i4al aicies is given , 
rwhom i power of sale, and ib 
m to ailutely to heneliciarte! 
r'AMani, 43 : the power of 
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yr. doTised estates m tr«?t wj "• ^ ^ j freehold, to the equity of icde 

for B for life, anti then toi thwe ' the moi’ttmo’orvS were entitled, 

power of lil ; and a bill foi" specific performance, 

being entitled as reiiwe-stuient the bill the mortgagors were w 

directed that no repu ‘ - be any j but before tlccree, some ot th 

should be made tenant for life or I infants imerested in the ctiuir 

person entitled as the a^^v of > -Held, that the 22 A 21 \ j 

tenant in tail m consent ! empowered the ventlor to sell 

tiveuty-orie years, wit lit dead, and i term of the leaseb.*lds, thong] 
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Concurrence of Beneficiaries.]— A trustee hav- ’®’ 

i„n:aaiscretion.avytru8t for sale with PO' g 
postpone the .sale lease.1 _ property wildi the ^^^l«e ^ 
concurrence of the bcnehci.tu s. ■ ^ feoffment, 

lease espiral the property was put up 1™ . j-^ giiarc 

by the lessee and tlie trustees conjointly, the j ^ 
facts being disclosed by the particularo^ o^^le 
and the purchase-money was apportioi 
the fcw'o interests according to the va 
sidlled valuer Held, that the pui 
not entitled to insist on the concurr 
beneficiaries on account ot the va 
having been made before the sale. 

Behrnham.^ 2 Oh. B* al:0 ; 34 L. 1. 

^A^tostator y.’\xo had 1“*® a^d Vendor Purchasing 

with the plaintiff f t * it lerral estate to an action for spiKdi 
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of the piireliase.nioney.^ 'I he pi'oport t 
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riSy'ol 2 Ch. 525 ; 13 K. fifia ; <« b. .1. ? 
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be struck ont as irrelevant- ' Mc/t, afield v. Childer- 
Jwnse, -ia L. J., Oh. 80 : 4 Gh. L). 82 ; 85 L. T. 
590 ; 25 W. R. 58. 

SernbJe. tliat an innocent vendor of lands, dis- 
‘Covering bcforii completion that the purchasers 
.are trustees, is not concerned to see that the in- 
vestment is authorised by the trust. Ih. 

Conviction for Felony.] — Section 8 of the 
Felony Act, 1870, which renders a convict during 
the time lie is subject to the oi)ei’ation of the act 
incapable of alienating any pir)perty, does not 
•apply to property’’ vested In such convict as 
trustee or mortgagee. lie could consecjiiently 
alienate such [)roperty before the Trastee Act, 
1898. and tho IJchrnt'urn Cnr])orati()n, In 

re, 8 H. 820 ; 42 ^\^ 11. 588. 

Sale hy Mortgagees.] — Under a will A. was 
tenant for life, with remainder to B., his son, in 
fee, of lands iii which the legal estate was out- 
standing. A. mortgaged his ecpiitable life estate, 
and B. mortgaged his reintii rider in fee to the 
same iiersons, with. }.)owers (jf sale. Default was 
made, and tlie mortgagees in exercise of the 
powers of sale coru’eyed a tjortion of the lands to 
0. C. devised the purchased lands to D. A 
portion of the ]mrehased lam.ls was afterwards 
sold : — Held, that tlie Tnortgagee.s’ powers of sale 
were properly exercised, ('ooper. In re. 4(5 L. J., 
Ch. 188 ; 4 Oh. I). 802 ; 85 L. T.' 890 : 25 W. ll. 
801 . 

Legal Personal Representatives of Mort- 
gagee.] — The 4th section of: the Yeiidor and 
Burcha'ser Act, 1874. does not a].)ply to a transfer 
of a mortg’age, and therefore tlie legal personal 
representative of a mortgagee of a freehold estate 
cannot, on recoivi,ng payment of the mortgage 
<lebt, convey the estate to a transferee. Sprad- 
hent'n Morttfaqe. In re. 49 L. J.. Ch. (528 : 14 Ch. 
1). 514 ; 48 'L.' T' 82 ; 28 AY. R. 822. | 

Sale by Administratrix.] — W'here executors 
with power to sell for tlie [jayment of debts have 
renounced probate, nn administiutvix with the 
will annexed has no power to sell tnuler the 
statute 22 k. 28 Yict. c. 85. s, 1(5. Clay and 
Trtlap In re. 1(5 Ch. D. 8:' 48 L. T. 4d2 : 29 
W. iL 5—C. A. 


a mere rule of practice, but one of which the 
court takes judicial cognisance, and that evidence 
of the invalidity of the sale on that account was 
not admissible. Ih. 

— - Presumption as to Payment of Debts,] — > 
The rule laid down by Jessel, AI.IL, in Taiiquera ij- 
Willumnie and Inmd.au, In ?Yb (infra, col. 1352), 
that where an executor is selling real estate, after 
twenty years liave elapsed from the tc.^^tatorA 
decease, a presumption arises tliat the debts hnv'e 
been |>aid, and the purchaser Is therefore put upon, 
enquiry, is not applicable to the case of an 
executor selling leaseholds. Whddler, In re (85 
Ch. D. 5(51) followed. Venn and Furze's (\rnfraet. 
In re, 68 L. J., Ch. 368 ; [1894] 2 Ch, KB. ; 8 R. 
226 ; 76 L. T. 812 ; 42 Yb R. 446- 

Cnarge of Debts.] — AYhcre an estate has been 
devised to trustees to sell for payment of debts, 
and, subject thereto, for the younger children of 
the testator, semble, that a purchaser from them 
will, in all cases, buy subject to the debts. 
(rarnett v. Arntstronq, 2 Con. k L, 4.5S ; 4 Br. 
k; AYar. 182 ; 5 Ir. Eep R. .588. 

Sale of Advowsou.] — A testator, after 

cliarg'ing his inal estate with the payment of his 
debts, <le vised an ad vowson, upon trust to present 
his youngest son to the living when vacant, and 
subject thei'eto in trust to sell and a}) ply tlie 
|.»roduce of tlie sale for the special purpose.s 
tliercin mentioned, and he appointed three 
executors, one of whom was his youngest son, 
and another one of the trustees of the adV(.wsoii. 
'the personal estate being insutlicierit for the 
payment of his debts, the trustees of the advow- 
.‘^on contracted to sell the advowson, before any 
vacancy had occurred in the living. Held, that, 
the charge being in ell'eet a devise of real estate, 
in trust to ])ay <l.cbts. a gooil title coiihl. be made 
by plaintiifs without institution of a trust to 
ascertain dehciency of personal estate, and that 
l)urcliaser was not bound either to inquire 
whether other suflieient ])roperty ought not to 
be ap})lied in payjneiit of debts, or to see to 
the application of purcliase mone}^ Slan.r v. 
For re r, 1 Keen, 559 ; 5 L. J., Ch. 864. 

b. Construction. 


Sale to Husband of AdniAiistratrix.] — The 
husband of an administratrix is in a tiduciary 
pfsitioin and cannot puTc-ha^c from a C(>-a<lmini,s- 
tr;il rix without tlic Cf>.nscnt of all the eestnis 
qt!(.‘ trustent. Peppereli. In- re, Pepperell v. 
f-iiamhrrlaut, 27 \V. R. 416. 

Sale by Administrator durante minors aetate.] 
— A vendor dediic.c(i title ns admiiiistrat<,ir 
durante ndnore ivtate. it lUd not ap])ear that 
the sale w;is mx?e.s.sa.ry for payment of debts : — ' 
Held, that tiie vendor had not under the cir- 
eumstauees ]) 0 \ver to sell. Utihhtson and Sards, 
In re. 8 h. R.. Ir, 429. 

:■ ! Sale by Executor — pendeno.] — An executor 
has I'KJwer to make valid sale of any part of the 
.assets pending a guuieral admin i.st ration action in 
' which no decree has been, made, ^’'eeees v. 
Burraye, U Q. B. 564 ; 19 L, J., Q. B.^ 68 ; 
14„tJur! 177, ' ' 

Hehl, aiso, that the rule eiiuity by which-a, 
party is entitled to sell, pending the suit, is, not 


‘ Title to Freeholdo of Bankrupt when Trustee 
! Dlcclaims.] — An. owner of property subject to an 
I equitable * mortgage became bankrupt. The 
! trustee in baidcnqitcy disclaimed. Subsequently 
I he and the bankrupt purported to conve.v the 
I })roperty to the equitalilc mortgagee, whose 
I jissigns" contracted to sell the same to a pur- 
chaser. Held, that after the disclaimer by the 
trustee the subsequent conveyance was inopera- 
tive ; and that the legal estate was outstanding 
.and could not begot in. under the Trustee Act, 
1850. Mercer and Moore, In re, 49 L. 8., Ch. 
261 ; 14 Oh. D. 287; 42 L. T. 811 ; 28 AY. B. 
485. 

Assignee of Bankrupt.] — It is no answei'to an 
action lor nonpayment of the remainder of the 
|vttrchase-money 'agreed to be paid to the vendor 
that the vendor purchasal at a sale of the pro- 
perty of a bankrupt, whose assignee he was. 

\VllMt.Y* Vlnrke, lO Price, 207. 

Appurtenances— Eight of Way.]— A contract 
to sell land with the appurtenances does not jiass 
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the is uot proved by evidence that at i 
.vn for the par])ose of settling it b. 
utY chaser ; that B. gave a promissori 
tor, sum, and that B/s name was wi 
ore agent) in the printed catah^^^^ 
vay St/mo ml'! v. Bfdl, S derm Bep. lol 

^ l(] Of Agency. ] — ^dVhen an ag- 

4{)t> may be proved by parof eviden 


a right to a way to the land sc 
vendor has used. over adjoining la 
Where a grantee is entitled to a w 
over another tenement belonging 
and there are to the tenement 
ways than one, the grantee is enti 
only, which the grantor may sel 
.Boitnm 4-8 L. J., Ch. dtu ; 11 0 

L. T. '582. See also 2 .l/crrM v. r> 

(^0* i Barol evidence cainiot be^ a 

an estate for sale. Ihe . | chased it on behalf of another } 

did not give A. autliority to sell the estate, so as b. K. 1. 

to bind B. without his cmicurrence. ition.]-The subse.ine 

IMurl Sil b. J., C. P. 122, n. ; L. K- o C. 1 . -b', , ■“ J, coitvact in writin, 

n.; nW.E.2'.>. I tends, by the signature of his la 

;W£=£lSSHlifif|5=-“ 


discharge ” ail rates, taxes, <iiki i v/mvbnd(n’ to \ in feed A. contracts to scii h} t ., 

the time of completion. anT nurclmsrmoncv ' is paid to the trustees, 

plotion for improving the street h'-'to “ aied B. tl*on refused 

defendant became owner. Held, an out^ing that C. was 

for which the deIoudant|rashabte ; entitled to specilic performance to the extent of, 

Copjfoclt, 4b .b. 4., bx. Dii , -i J-s-x. XJ. ■> iv^vpixioTi ill fee, with compensation m 

870-C. A.; and see Lan-c. v. h.h.on, jie,, on tiie 

infra, col. 12();>. purcliaso-moiiey in the hands of the 

Possession.]— Conditions of sale provide that ‘ ' 

'db-Bir; oonndyon. ^ 

44 J. P. 830. executor of B. :— Ht-ld. that I!., us A. s ...ilteilur. 

fthlase 0 , not; and therefore a cellar under WI.erea vemloi- 1ms d:ed ip.ae ' , 

certain demised premises was hold to ho in tiie tiie ooiitKict tl.e court will mi a pi .u.m. ... 

‘dwup"of the lessee under the lease,” al- the Trustee Act. 18., n.ala- an o ', o, uMm 

lhou»bhe tenant of the neighbouring tenement property iti the piireha;,ei .i at , 

s-l'VKi'ii's; lir :is:s sti '-t;- ;. 

t ^ condition precedent to sueh^ a voMiuji 

Title to be Approved.]— Quisro, whether the fg,.,.,. /if ^ 

addition, in a written document, of the ivords Ch. 48h ; Cii. B. o.>o , , i . « 

‘•subiect t.o the title bei.ng approved by our 464—0. A. 

. u T T 1 ' SYW R 585— H. L. (E.) i trust to convert and invest bCHtt»/. out oi tin. 

' ‘OuiBre whether the proper meaning of such proceeds i.)f sa.le, ami thi'n gaseecHani egmu'^^, 
' woL isniore than that the title ottei^d is not but 
to be accepted without irivestigatioxu and that side. J he testator at J; 

objections made on such investigation w^ould be contracted to sell certain Umh im 

.. . ....d-.dw ». A«, 
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sold thorn for 2,500Z. to the same purchaser : — ■ a distinct contract arises for each lot. Mootii v. 
Held, that there was no conversion of tlie Dormer (XmZ), 4 B. & Ad. 77 : 1 2s. & M. 
testators real estal e beyond the purposes declared 667. 
by the will, and that the undisposed-of proceeds 

of sale resulted to tlie heir. In re, 2. AGREEMENTS FOE Sale. STATUTE 

TA) JL. d.j Ch. 9 j 84 Ch. D. 166 ; OF U’B 4 .ui>S 

55 L. T. 629. 

a. When Ooncluded. 


Pamily Arrangement — Purchase by Trustees 
from Cestuis que Trustent.J—By deed of family 
arraiigemout tlic children of an intestate mort- 
gageti to trustees their sliares in the intestate’s 
property considerably under the real value of 
such shai’es. The tiaistces were to hold the 
property subject to the mortgage in trust for the 
three eldest brothers, two of whom had taken out 
administration. By a subsequent marriage 
settlement onedauglitei* settled on certain trusts 
her share under the deed of arrangement. In an 
action, cominenceil moi-e than, nine years after 
the deed of ai’raugenient, by the daiighterj her 
husband and infant children, against her 
breathers and the trustees of the deed of settle- 
ment, to hare the {Iced set aside, except so far as 
it was a security on account of her share, and to 
have the settlement rectitied : — Held, the plain- 
tiifs were entitled, immediately after the execu- 
tion of the deed, to have it set aside, and that the 
mere lapse of time was no fatal bar; but held, 
also, that tlie subsequent marriage settlement 
constituted a fatal bar to the deed being set 
aside, since it was not established that the effect 
of settijig aside the deed would be to benefit the 
parties interested under the settlement, and the 
settlement therefore could not be allowed to 
be varied; and held, further, that an incpiiry 
could not be granted in the present action 
whether it would be for the benefit of the parties 
entitled under the settlement for the deed to be 
set aside, and the settlement varied. Woramm, 
In ;v‘, Meiucry v. 51 L. J.. Ch. 669 ; 46 

L. T. 5S4. 

Contract not carried out.] — A. articles to buy 
land, and pays part of the ]>urchase money : 
afterwards he enters into several orders of coa.rt 
to pay the residue by such a day, or, in. default 
1 hereof, to give up the articles, and lose what he 
had before pai<l. Court will relieve, though 
these ai'ticlcs have not been complied with. 
Vernon v. Steyhens^ 2 P. Wins. 66. 

Conveyance set aside.] — A, conveyance of one 
moiefy of an estate being set aside, a contract 
for the sale of the other moiety, to the same 
party, based, on the previous couA'eyance of the 
first moiety, cannot be supported. Ileynell v. 
i'^prifo, 8 Hare, 222.' Affirmed, 21 L. \l., Ch. 
688 * 

Sale by Son to Pather — Fair Contract.]— -The 
father, vendor, claimed the estate by purchase 
from his son ; the purchaser is entitled to evi- 
dence of the fairness of the transaction. Dos- 
well V. MendJuun.^ (> Mudd. 378 ; 1 L. J. (O.s.) 
Ch. 160 ; 28 IL IL 250. 

■ Suppression of Facts.] — Sale held bad from 
suppression of articles of marriage. Beat niff 
1 Kq. Ca. Abr. 857, 

Several or Separate Lots.] — Where several lots 
are knocked down to a bidder at an auction, and 
his name marked against them in the catalogue, 


1. In General. 

Contract in Correspondence.] — Where a court 
has to find a contract in a correspondence, and 
not in one iiarticular note or memoranduni 
formally signed, the whole of that which has 
passed betvyeen the parties must be taken into 
consideration. Ilmsey \\ Ilorue-Pafi/if-^ 4S L. J., 
Ch. 846 ; 4 App. Gas. 811 ; 41 L. T.'l ; 27 W. il. 
585~H.L. (E.) 

When no Consensus.]— An agreement is the 
result of the mutual assent of two parties to cer- 
tain terms : and if it is clear that there is no 
consensus, what may have been written or said 
becomes immaterial. Oldnnovh Ely {liar- 
eldooe^s), 4 He G. J. & S. 6.88 ; 6 N. il. 1 ; 11 
Jur. (N.s.) 829 : 12 L. T. 251 : 18 W. It. 597. 

As soon as the fact is established of the final 
mutual assent of the parties to certain teiTns,an<I 
those terms are evidenced by any writing signed 
by the party to be charged or his agent lawfully 
authorised, there exist all the materials which a 
court of equity requires to make a legally binding 
contract. Ib. 

But where to a proposal or an offer an assent 
was given subject to a provision as to a contract : 
—Held, that the stipulation as to the contract 
was a term of the assent, and there was no agree- 
ment independent of that stipulation. Ih. 

M., by letter to G-., proposed to sell to him pre- 
mises for 5,OOOZ. M. had no legal title to the 
premises, and, at an interview at the office of B., 
M.’s solicitor, G. refused to give more than 4,80UZ. 
M. said he would not give any title but that 
which he would himself get umler a family 
arrangement, and said lie would not take less 
than OjOOOZ., and that there was an end to the 
matter. Subsequently, at the same interview, 
G. said he would give 5,OOOZ. F., in answer to 
G., said he could not allow M. to enter into a con- 
tract at tliat moment, nor advise G., in the 
absence of his solicitor, to agree to the conditions 
which he, F., would think necessary : — .Held, 
that G. could not sustain a bill for specific per- 
formance. Grad well v. Jlayuire, Ir. It. 6 Eep 
477. 

A plaintiff filed a bill for a specific performance 
of an agreement with the defendant. The de- 
fendant swore that his mtentidn at the time of 
executing the agreement was not according to 
the construction contended for by the plaintiff. 
The court being satisfied that there had been no 
concord between the parties, dismissed the bill. 
GriJJifi V. Coleman^ 28 L, T. 493, 

Where Construction Doubtful.] — Evidence on 
which the court might decree the specific per- 
formance of an agreement, according to one con- 
struction of a writing, which was of doubtful 
meaning, where a conveyance, according to a 
different epiistruction, had been executed by the 
vemlor, and accepted by the purchaser. 
Micmjfhries. v. Morne^ 8 Hare, 277. 

Compromise — ^Fraud Charged.] — A bill was 
filed by a principal against an agent to enforce 
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mt entered neither swli offer, nor his refusal t 

ain matters lessor’s title will entitle 

leged frauds performance. Mason % . . 

nas and the Agreement by Tenant for Life.] 
rebut the a remainderman for the specihc p 
d not show an agreement by the tpant for 1 
een come to the agreement not having been s 
each L. K. <> eluded that either })any migUt_ 
specilically executed. Loio a. 
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Notice to Purchaser — Sale to Third Party.] — 
All oH’cr to soil property' may be withdrawn 
before acceptance without any t'orimd notice to 
the^ pci’son to whom the offer is made. It is 
sufficient if that person has actual knowledge 
that the person who made tlie offer has done 
some a(?t inconsistent with thecoutiiuianccof the 
offer, sucli as selling the property to a tbii*d 
person, /b'c/.obi.saoi v. Dodth, 45 L. J.. Cli. 777 ; 
'2 C'h. It. 4GI1 ; 54 L. T. r»07 ; 24 ^V. h,. 51)4. 

Seml)lc, tliat the sale of the ])roperty to a third 
]")Grson would of itself amount to a wirlidrawal of 
the offer, even altliongh the ])erson to wiioni the 
offer was iirst made had no knowledge of the 
sale. Ih. 

Senihle. that the acccjitance of au offer to sell 
eonstitutesa contract for sale onhmis from the 
time of the acceptance. The contract iloes not 
relate back to the time when the offer was 
made. lb. 

A. signed a momoi’andum of agreement, b\' 
which he agreed to sell to B. all his interest in ft 
paitriershiik business on a certain Yaluatioii, 
*‘this purchase being eontingeiit upon B. being- 
able to agree on the purchase with the rest of the 
retiring partners.” Tlic memorandum was not 
then signed by B., who proceeded to negotiate 
with the otlicr partners for the purchase of their 
interests. A fortnight after signing the memor- 
andum A. wrote to B., withdrawing from his 
olfer, on the ground that he liad not complied 
with the c<.)ndition alleged to liave been verbally 
made by him that j>. should accept within a 
week -Meld, tliat there had been no such 
acceptance by B. before A. lunl withdi-awn from 
his offei-. as to constitute a binding agreement 
against him of which specific }>erformanco coidd 

enhirced. Jforsfull v. Oavnett. 0 W, 11. ‘SS7. 

Jffd Time, whe:s or the Essence, infra, 

coi. 1145. ‘ 

iii. Jccejjhuicr. 
a. In General. 

Within reasonahie Time.] — Unless a vali<l 
acceptance be given, within a reasonable time, 
to a written r>ffer to sell au estate, it will be 
treated as abandoneil. WilJlanis v. MlUiains, 17 
Beav. 213. 

An offer to sell land, to be binding u})on the 
)iersun making it. must be accepted within, a 
reasonable time. Meifuril v. Surfpe^s-, 2.5 L. J., 
Ch.257 : 2 Jur. (N.s.) 737 ; 3 \V. B. 535. xVffirm- 
iiig 3 Sm. k. G. KM. 

If the person making tlie offeT die. become 
bankrupt, nr sell. befo]-e acceptance of the offer, 
the land is not bound, i b. 

When not notified to Principal by Agent.] — 
A. was authorised by the defendant to make a 
proposal <tf Side of somci laiul to the plaintiff, but 
to be accoptnl witliin a week. The plaintiff 
wrote to A- within that time, accepting the offer, 
]mt dltl lutt ciunmiinicatc the acceptance to 
the defendant until hmg after : — Hekl. that there 
was a. valiti conti-act, wliich was not destroyed by 
the neglect of A. to communicate the acceptance 
4o t he ilefeiidant. Wrhjht w Beav* 5U2, 

‘ tJneonditionai Acceptance. ]-— The court will not 
enforce the specific performance of a contract 
consul uted by a proposal on one snie, ami an 
acceptance on*^ the other, unless tiie acceptance is 
tniqualified and unconditional. Oriental Inland 
Mmm Cih L. T.j 47f ; 10 

W. li 124 


Where Term to be supplied in Contract.] 

— Where a letter contains the entire terms of .an 
agreement for purchase of lands, it is not necessary 
for the plaintiff to 2)rove that he accepted the 
terms ; if it require the plaintiff to supply a term 
in the agreement, there must be a s[)eeial 
acceptance in writing, supplying that tce-m, in 
order to take the case out of the statute of 
frauds. A?u//,s' v. Al/yfo'if, 6 Madd, 31f), 

Trotters will constitute au agreement which 
the court will speciffcally perform, unless the 
answer is a simple acceptance, w'ithout the intro- 
iluctiori of a new term. Wr'Hjhf v. St. (re^irgc. 
12 Li‘. CTi, It. 22ff. S. P., Ford v. t\>t)q)ton. 2 Bj-o. 
0.0,32. 

In order to constitute an agi-eement by letter, 
the answer to the written jn-oposals must be .a 
simple accept.ance of the terms proposed without 
the introduction of any new or different terms. 
Holland V. 2 Sim. & S. 1U4. 

A proposal by a purchaser to take the rcraaint ler 
of a lease, Avas answcrctl by letter, which, after 
acceding to the proposal, added, “ Welu'groto ghro 
you possession at half -quarter tlay ” : — Held, that 
the addition <lid not inti-oduce a nevv term, but 
that the acceptance was unconditional. (Jlrre v. 
Heanmont, 1 De Cf, & Sm. 3i)7 ; 13 Jur. 224. 

Letter and Postscript.] — A wrote to B. offering 
to sell him an estate for 37,500/.. or a part of the 
estate for a less sum, ami adde(.l a postsciapt 
reserving the right to remove the materials of a 
house. B. replied : “1 beg to acknowle<lgc the 
rt*cei[>t of your letter stating that you are willing 
to acce[>t 37,500/. for the whole of your freehold 
land at X. I hereby accept your terms as above, 
and agree to }jay you the said sum of 37,500/. for 
yonr land ” : — Held, that this was an acceptance 
of the terms in xi.’s letter, including the postscript. 
77>/.swoy V. Ilorne-Va^tiv. 4<S L. J.,Cli. 844 : 4 
Cas. 311 ; 41 L. T. l'; 27 W. 11. 585— H. L. (E.) 

Conditions of Sale to be signed.]— The OAvners 
of hind, in answer to a Avritteii offer to buy it, 
AA'rote sayi])g they had received the offer, and 
added, “ Avhich offer avc accept,” and noAV hand 
you tAvo copies of conelitions of sale which Ave 
have signed ; AAro Avill tha,uk you to sign same, 
and return one of the copies to us” : — Held, tliar 
th is Avas not an iiiiqualifted acceptance, and did not 
make a contract, //re.w/r// v. Mageod^ 48 L. J., 
Ch. 37<) ; T;. 11. 18 Eq. 180 ; 22 W. 11, BS7. 

Pay for Completion specified.] — A letter, 
accepting an offer to })nrchase an estate on the 
terms stated in an advertisement, adder I a sum 
ff n- deposit, and a day for completing the purchase. 
No repl^” Avas given to this letter ; — Held, that 
there was no complete contract on Avhicb to 
sustain a bill for specific performance. Tlonrgman 
V. Harr gat, <> H. L. Cas. 112 ; 24 L. J., Oh. 4M) ; 
4 Jur. (N.S.) 17. Affirming 21 Beav. 14 ; 3 W. U. 
502. 

Shares— Interest on Allotment Money.]— A 
letter allotting shares stated that the allotment 
money must be paid on the 2,1st March, and 
punctual payment Avas requisite, and that the 
bankers AA^ere instructed not to receive payment 
after that day without interest at 10 percent. : — 
Hold,' that this addition relative to interest \Ams, 
not an introduction of a new term. Imperial 
Land Oo. af Ma'mdUe.% In rr, llarrll's rnrr, 41 
L. J., Oh. 421 ; L. E. 7 Gh. 687 ; 24 H. T, 781 ; 
20 W. B. 400, 
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•ed I title was submitted to liim as it was unreasonable 
die i for him to disa|)prove. Clack JF<mly9 Q. B. 1>. 
LT'it ! 27t> j ‘J:7,,.L. T, ,144: ; 30 W . R., 931 ,0. A. 


Alteration in Price.] — The defendant 
in wriling to sell his farm for 1,099/.; 
plaintiif oifered 950/., which the dt 
rel:ase<l to accept. Hiibseqncntdy ihe ])la 
letter, agreed tn give 1 ,I) 00 /., Jmt llicre ; 
to be lU) assent on the pai't of the del'eii 
Held, that thei'e was no landing coiitnic 
the statute of f minis. Jlifdc v. Wrench, 

: 4 jur. noi;. 

Contmet by letter tlius : — I will give 1 
answer, 1 will not take less than 17.(H)0/. ; 
returned. 1 will give 17,ooo/. Held, nr 
inent within statute, J^nplmin v. J^ijr 
78(1. 


c.' Subject to Consent of Third Parties. ■ 

Consent to Building*,]— A contract '.for the sale 
of land provided that one party: was to be con- 
sulted on any houses proposed to be built tijereon 
by. the other, and in case of. difi’erenee,'' that ,A., 
and or tlieir iioininees, should lia:Ve power to 
decide any suc],i question. Tliei'e having been 
no decision -Held, that the court , could not 
spedftcally perform the' contract. 'Tlllctt^ v. 

. (diurlnq Crcs.'i BrhUje Co.. 20 Beav. 119: 2-^ 
Extension of Time for Acceptance.] — A., the i pdi. gi;;--; ; T) Jur. (x.s.) 994. 
agent of an intending [lureiiaser of leaseholds, 1 

wrote to B., tlie vendors agent, that he eould Consent given within reasonable Time,] — 
give him 50/. foi* the lease, plant, &c.,if accepteil Aliere a contract is made which both p.ariies ta> 
at once.” T>.. in reply, asked A. to allow ihe , p p^ow at the t ime caniiut ]»e (‘arried nut wilh- 
oh’er to remain open for twent3*'-f()ur iiours. in out the act ur consent of a tliird puny, atui roar 
order that lie might submit it to his emphyver, ^r coiiseiir is done or given lyv tlie third 
On the following day lie wrote to A., “ J am party within a reasonable liine, and lie dues- 
tlirccted to accept .vour oifer of 50/. for the lease, I a, ailing inconsistent with such act (U consent. 
Ac. ... I shall be licro at 11 to 11.30 to- Avaiit of mutuality* at the time of coiitract is no 
morrow morning to sign cuuti'act.” A. did not j par to its performance. JCackhum Cnlou v. 
reach IP's office until 12 o’clock. B. had waited | Brookif^ 20 W. 11. 57. 
for him until 11.45, and then sold the property '; 

to a thi rd party :-Held, that t)ie lottors c, mtaiiicl : tn a Fuethnv 

a binding contract, and specific performance i • iareement 

was enforced against the •vendor. Brandon v. i ‘ 

StamnaTif, 28 li. ISO. | Where only Preliminary Agreement.]^ — 

I Specific performance of tin agreement that 
Assent to Contract "by filing Bill.] — Filing a, appeared to be only a preliminary fonndaJ ion for 
bill, hold to bo sufficient evidence of plaintrffis ' a future agreement refused. ‘ IkihcrUai v. 
assent to an agreement of which the bill seeks to Londonderry i^Marquli). 2 L. 3.. Ch. 137. 
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rinal Agreement arrived at,]— Where the 
})artie8 Ir.iYc come to a final Mgreernent, and one 
of the terms is that such agreement shall be 
eiuboilietl in a formal contract, the agreement 
may be enforced, even though such formal 
contmet lias not been executed. lUssltevY. 
Jfdler, 48 b. J., Ch. 10 ; 8 App. Gas. 1124 ; 89 
L. T. 17B ; 2<; W. It. <865—11. L. (E.) 

Wlien the cardinal points of a proposed 
couti’act are definitely agreed upon by letters, 
the mere fact that in the course of the corre- 
S|,)ondeucc reference has been made to a more 
formal agreement, or subsidiary non-essential 
stipulations, will not deter the court from 
consideilng the agreement arrived at by the 
letters as concluded. Cayley v. WalywlCy 22 
L, T. 900 ; IS W. E. 782. 

Appointment to draw Agreement.] — A party 
directed his agent to buy a lease of a house for 

B, 20UZ., and sign an agreement. This agent 
wrote to the agent of the owner, offering 8,2oOZ. 
Tho owner wrote across the last-mentioned 
letter, “1 agree to sell my house upon tliese 
terms’’ ; and the agent of tiic owner wrote to the 
agent of the other fiarty, My employer will 
take your offer” ; and added, “ Make an appoint- 1 
ment to meet to draw the agreement”: — Held, 
thar the letters constituted a contract to buy, i 
and specific performance was decreed. Cowley 
V, Wath, 22 L. J., Ch. oi)l : 17 Jur. 172 ; 1 W. 11. 
218, 484.' 

Beference to Future Contract.] — The defen- 
dant placed a leasehold property in tlie liaiitls of 
an agent f<u; sale. The plaintiff wrote to the agent, i 

In refcreiice to J.'s property, 1 think 800?. for 
tile lease, fixtures, <kc. is about what I should 
be willing to give. Possession to be given me 
within fourieen days from tlate. This offer is 
made subject to the conditions of tlie lease being 
imxlified to iny solicitor’s satisfaction.” The 
agent wrote b:ick. We are iiistructeil to accept 
your offer of 8o0?. for these premises, and have 
asked fi.'s solicitor to prepare contract” : — Hehl, 
that, notwithstanding the reference to a future 
contract, the two letters constituted a complete 
contract. Bouwwell v. Jenin 47 L. J., Ch. 
758 ; 8 Ch. IJ. 7i) : 88 L. T. 81 ; 26 W. E. 294. ^ 

When an offer in writing is accejited in 
writing, the mere reference in the document 
accepting the <fifer to the preparation of a more 
formal contract docs not amount to the introduc- 
tion of a new term. Zh. 

Lctt(-rs may be sufficient to constitute a bind- 
ing coiffuufU, though they refer to the intended 
execution of a more formal instrument. Tlnnnaa 
V. Derlny, 1 Keen. 729 ; fi J.. d., Cb,2()7 : 1 Jur. 427. 

M. offeivd by letter to give C. l.l.UOj)?. for the 
next presentation afterwan Is to the living of B. 

C. replied ))y letter, saying that he acecjited the 

])roposal: ‘'An article, as is usual in such cases, 
to bit drawn iq) between us to the above effect, in 
whieli I will iujdertake to make out a good title 
to tlie sati'ifaction of any counsel you may 
appoint ; this [ireiiminary matter, however, 
cannot be arranged till A., iny solicitor, returns 
to town. ” that the contract, was final 

and complete, the thing to ha bought and the 
sum to be given, being distinctly stateil in the 
pro|.)OsaI, and explicitly accepted in the answer 
thereto. Dowlhaj v. JZaynlre, LI. &: O. Plunk. 1. 

Solicitor to prepare Ooatraet.]— Agreement In 
writing for sale of estate, bimling, though signed 


by vendor, and followed by direction to 
attorney to prepare proper agreement for both 
parties to sign. Fowle y, Zreenum^ 9 Yes. 851. 

Solicitor to Approve Formal Contract.]— -No 
action lies upon an agreement to buy a lease, and 
sign a “formal contract ” w%en approved by the 
purehaser’s solicitor, In the event of such solicitor 
not approving of it, unless the approval is with- 
held inalit fide or unreasonably. Bartlett v. 
Greem^ 30 L. T. ,558. 

And see Hudson y. Bueli, supra, col. 1115. 

Condition as to Corrected Agreement.] — The 
plaintiff wishing to sell a medical practice, with 
the lease of the house where it was carried on, 
placed it on the books of a medical agent. The 
premiums asked for the practice and for the lease 
were stated in a letter from the agent to the 
defendant, but no time for completing was men- 
tioned. The defendant replied to the agent 
accepting the terms offered, and adding that he 
should be ready to pay the deposit money “ on 
receipt of corrected agreement.” A formal 
agreement w'as drawn up, but never signed : — 
Held, that inasmuch as the time for the com- 
mencement of the purchase was left uncertain, 
and the stipulation as to the three months’ intro- 
duction wms not agreed to, and as the parties 
contemplated a formal agreement, there was no 
binding contract bctw’ceu the parties. May v. 
Thomson, 51 L. J.. Ch. 917; 20 Ch. D. 705; 47 
L. T. 295. 

Terms to be Settled by a Formal Contract.] — 

Elaiiitiff was the lessee of vaults under a lease. 
The defendant company entered into a negotia- 
tion for the purchase of the lease. The secretary 
of the company wrote to the agents for the 
plaintiff a letter in which he said that the 
directors thereby offered to purchase the vaults 
for 2,500/. cash, and to take over a mortgage 
for 8,500/. on the lease, these terms to include 
the lease, goodwill, fixtures, Ac. The house 
agents answered as follows : “ .In reply to your 

letter of the 7th inst. we are now instructed to 
accept the offer therein contained, and will 
forward contract as soon a.s wc obtain it from 
the solicitor ” Held, that no binding contract 
had been entered into, because the letters men- 
tioned only what was the property to be pur- 
chased ami the price to be given for it, but loft 
the other necessaTy terms of the agreenieiit, .such 
as the time when possession was to be given, to 
be settled by a formal contract to be prepared by 
a solicitor ill the ordinary way. IJonnison y. 
People^s Cafe Co., 45 L. T. 187. 

A memorandum that A. .had paid to B. 50/. as 
a deposit, in part payment, of l,00o/. for the 
purchase of a house, the terms to be expressed in 
an agreement to be signedas soon as prepared : — 
Held, not a siifiicient agreement in writing. 
Wood V. Mldgley, .5 i)e G-. M. A G. 41 ; 2 Eq. E. 
729 ; 28 L. J., Oh. 558 ; 2 \Y. E. 80L 

Special Conditions of Sale,] — Where the vendors 
of land, in a letter acknowledging the receipt of 
an offer by iiiteiuling purchasers, wrote as 
follows Which offer we accept, and now hand 
you two copies of conditions of sale,” and there- 
with inclosed a formal agreement with conditions 
of a special character : — .Held, that the acceptance 
was only conditional, and that there was no final 
i agreement of which specific performance could 
1 be enforced as against the purchasers. Crossley 




reply to a telegram ofteriiig 1,200/. Tor lantls, with | What evidence admissible.]— W'heu a mem. - 
res[)act to which negoliatious foi'a sale liad been ‘ ramlum ij) writihig. sigucui. Iw rhe parfa*' in hf.> 
pending, the vendor'' telegraphed : -‘Accept your . charged, refers o,* amalicr dncanmut in wjarine 
oifer of 1,200/,, .subject to letter, an<l agreomciit it may be proveil by parol evidence that a <‘er- 
to be sent to your solicitor.” A draft contract J tain doLaniieid is the one referred rw, M> v. 
of sale was subsc ] nent ly fiiriiisliod to tlie j 1 17/, <.*<>//, 0 J ur. (x.s.) 1 OS. 

jjurchaseies solicitor : — Held, Hiat the vendors i A paper was sigiie<l by a ihily amhnriM?d 
acceptance being expressly made subject to a ! agent ; ii ct/inained an rce'recm»-rn to do a 
further agreemLnjt, dul not amount to a concluded I certain iliing, hub not any explatiar'ou of the 
coiiri'act. \\ ! L. lb, Ir. 1115. j necessary details; but it nl'orred in anmlicr 

Where a person projiosing to sell an estate ' paper, which did (tontiiiu ilaan a-Hr-ld. tiiat 
receives an otter, an<l Ills agent answers, ‘Hie lias the two might hv conni'cictl locetin'r. by paod 
authorised ns to acee[>t the oiler, subject to the evidence,' so as !<i con-uniO' an agrccmcjji 
terms of a contract being arrangetl between his i sutbeient within the sttunie of iVauds. ///?///- 
solicitor and yonrseliV’ the iiUHwer does not i uv/// v. \l hirfihi. n H. i„. t‘a>. 2bs ; 'j" i,. t U, 
constitute a complete coritniet, and the veiidoi' is j 41} : 4 Jiir. (N.s.) 17,7 ; b W. lb sol. Adirmiiig 
at liberty to add other terms, and on their non- ; .H De 0. 3L A U. <577 : 2 ihp ib shb. 
accetJtancc, to break off riie treaty, TloucifmanA A„ by udvcrri.sciiamt. ofVers land <u l/.> le? bo' 
y, Mnn^ljaU b H. L. Cas. U2 ; 26 L. J., Ch. 61i-» ; | llirec lives, or thirtv-tme yeii?’^; and an aerie- 
4 dur. (x.fcj.) 17. Affirming 21 Bcav, 14 ; 3 VV. 11. j rnent is executed between Ib and the a*genr of A.* 
502. I authorised to ci»nira(;r for him. for a Ica^t; of tlic 

tSpecihe performance of an agreement “.subject j hinds, in whicrh agro'cmcnt tbi> tscan for which 
to ti contract to be scttlcdf’ or “subject to a j the lease is tube made is mu nicnfio!n<L TlK'rt" 
iiroj , Of emit raor.’' will not bemiforeah i/hrrm/ | being no reference in Hu* agreeruen* nmhemb 
V. Jiar/wrt/\s lu/i 50 L, J., Ch. 750 ; ! vertisement, ]>ui‘ol evidmaa* ennmr< be ref-*'ivcd 

47> L. T. 28b ; 21) W. lb 022. j to connect^ tlie one with the other, -o as ni 

ascertain the term, v. 1 A 

Option to purchase .] — k testator gave to each Lef. 22. 

0^ to sons an option to purchase att estate, and If one written limtmiiient refern to iimAlicr 
required a lormal agreement to be executed written instrument, parel evUence umv In* 
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V. JffCffroeh 43 L. J., Ch. 379 ; U E, 18 Eq. 180 ; montlis, and offered to execute a formal agrec- 
22 AV. R. 387. ment :~-Held, that the letrer was such a contriict 

as vvonld be enforced in equity even if the 
Draft Contract to he Prepared.] — A. wrote “to formal agreement was^ not executed ui time, 
coniirni” a, previous verbal offer of 6,000/. for Aurs-thi v. 'JW/n/p//, 15 U . lb 1. 
proiieilq-. F>. accepted the offer in writing, Aful in 

coupled with the words, “ 1 will send draft con- 
tra(‘t in due course” : — ^Held, there vvas no 
contract contained in the writings. Vale jp-‘ 

Ap((tli ColUenf Co. V. 45 L. J., Ch. 270 ; 

34 L, T. 231 :'24 W. R. 031. 

A, instructed her solicitors to sell a house. 


lb. Interconnected Bocuments- 

Contract in Correspondence.] — ’Where 
has to find a contract in a coiTcspoialenc* 
not 


coim 
■. and 


in one particular note or nieinmnndmn 

subject to stipulations, for a fixed sum; and an 1 formally signed, the whole of that which lias 
inteiuliug purchaser agreed to give the sum. Ihe 1 [lassed between the parties must be taken into 
solicitors of tlie vendor wrote to the purchaser to rr . . rr o (v> i t 


say that they had “been instructed to proceed 
with the saio to you of tliese premises. The 
<lraft contract is being prcjiarcd, and will be 
forwarded to yon for approval in a few days ” 
Held, that this acceptance was conditional upon 
the terms of the draft contract being agreed to. 
Chinnorh v, kltf (.\farch'i 0 He.sA), 4 De (i. J. A fc?. | 
■638 ; 0 In. R.‘ 1 : 11 Jur. (N.S.) 329 ; 12 L. T. , 
251 ; 13 -W. 1-b 597. 

Acceptance Subsequently Qualified. ] — A vei idor 
and ]‘)urchase.r had agreed by parol upon the sale 
of a house at a specified iirice. The piirchaser, 
by arrangement, wrote a letter to the vendor 
coutirnung his offer, repeating the terms, and 
requesting a replju The vendors solicitor replied, 
stating that he was instructed to cany out the 
sale of the house according to the purchaser’s 
letter, but adding, ‘‘ There are some details to be 
embodied in a contract of sale which 1 will 
prepare and forward for your apiu’oval and 
siguatui’c”: — Meld, that tlie* latter words as to 
details to be enibndicil qualified the otherwise 
iineonditionul aeeejitnnce of the offer in the 
purchaser's iettei*. JjuU v. Bridget, 30 L. T. 
430 ; 22 W. Ib 552. 

Acceptance subject to further Contract.] — In I 


consideration, w ITorne-Vagne. IS L. J., 

Ch. S40 ; 4 App. (’ns. 311 ; 15 L. T. I ; 27 
W. lb 585— H. L. (E.) 

Previous Parol Contract.]— A note or memo- 
randum in writing, made s<ibse«(Uently to, but 
cvidencinga previous parol contract, is sufficient, 
within s. 4 of the Statute of Frauds (29 Far. 2, 
c. 3). Bradford v. llouhtou. 8 Ir. Ch. lb 408. 

Acceptance long after Offer.]— A written 
notice, signed, referring to a will ten propo,sal 
not signed, and made several years before, may 
be so eonneete<l witli it as to render the tw<^ 
documents a contract within the statute <jf 
frauds sufficicntlv signed. Lotrn/ v, 

1 Ir. Eq. lb 218. ^ 

Eeference to Agreement.] — An ngrceimmt 
having lieen made ami reduced into writing, bur 
not signed, and letters having passed between 
the parties I’cfcrring to the agreement in wlii(*h 
the defemlanr had said, his word shi aihi be a< 
good as any security ho eonld give,” tins lalo’s it 
out of tljcstatuto of frauds, and lie sliail be com- 
pelled to perform tiie o^^ynicwent. 7h-v’.vcy v. 

3 Bro. (J. C'. 3 IS. Acc this case, /ah 
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riaiiitilf aiul defeiidant being in. treaty for 
the sale ui: Ijinds oE tlie defendant, the Latter 
made an ofl’cr in. ^vriting that plaintiff should 
pay off an inenrnbi'aiiee on the lands, and that 
thereupon tlie deeds should be lodged with the 
plaintiff, who should ho .let into possession on 
])aying balance nl: [nprcliase-inone}’ to defendant. 
This oife!' was declined. Soon adder the parties 
mot and for the first time agreed on the amount 
of the })urehase-inoney. 1 )el;endant then handed 
to plaintiff; a writing signed by defendant 
speeifying the denojninations and quantities 
of the ])remises, the piiee and deposit, but 
with no mention of the plaintiffs name, or 
of an CNpi’ession of intention to sell. No 
tlcposit w'as ])aid. Defendant afterwards con- 
sultefl plaintiff! by letter as to letting the land : — 
Held, that the writing of the defendant did not 
alone, or in connectioii with the previous and 
subsequent correspondence, constitute a sufficient 
memorandum in writing within the statute. 
Shelf o/i V. 1 De G. i; J. “>87. 

E. P. W. made a parol agreement to sell her 
share in certain leasehold propeidy to J., at 20oZ. 
The onh’- evidenee in wiating of the terms of the 
contract consisted of a receipt as follows, Sep- 
tember 22nd.. 1882. — Keeeiveclof J., one pound of 
my sl'iare in the B. pro[)erty. t'ae sinti of 200/. — 
(Signed) E P. W’.,” and a letter dated the 19th 
irarch, 18'9M. the nnateiial part being : — Mr. J. 
Sir, !lf tlu' balance of 199/. on account of the pur- 
chase of my shm-eof the propcidy be not paffl on 
or before the 22nd iust., I shall consider the agree- 
ment (made Septemher 22nd. 1882) not any 
longer binding’' ; — Hehl, first, that thedociiments 
being coniiot!te<l constltutiHl a sufficient note or 
rnemomndum in writing; and, secondly, assum- 
ing rliat there was no reference in one document 
to coimeci ir with the other, the terms contained 
in tla.^ parol contract being the same as the terms 
contained in the two documents, there was a 
suff)(?ieiit note or memorandum in waiting to 
satisfv the statute of frauds. Stu4di< v. 
m \\\ 'll. 118. 

Letter Eeferring to Draft Conveyance.] — The 
memorandum or note of an agreement required 
by the dtli section of the statute of frauds must 
be a memorandum complete at the time it is 
made. Miemlij v. Asprcii. 4.9 L. J.. Oh. 216: 
13 Ch. U, sr,:/: 28 W. 

A letter from an alleged purchaser inclosing 
and T’efening to a draft conveyance iii winch 
it was Teciteil that he laid agreed to purchase 
land :~~-H eld, not to be a memorandum of a 
completed agreement. Ih. 

Letter iteferring to Memorandum.] — A letter 
signed by th,e purchaser, not containing the 
lerms of the eon tract, but, on a fair view of the 
evitlenee, referring (though not in terms) to a 
numioramhim <‘Outaining them : — Held, sufficient 
within the statute of i'raiuls. Morrfan v. J£oU 
forth 1 Sm. kih 101 ; 17 Jur. 225 ; 1 AV. lb 101. 

Eeeeipt Eeferring to Conditions of Sale.] — The 
plaintiff claimed speciliti perfornianec of a con- 
tract to pnrcliase a house and premises sold by 
auction. After the sale the auctioneer signed 
the following memorandum at the foot of the 
coadithms : ^-Thc property duly sold to^A. S., 
bute.her, Piuxton, and deposit paid at close of 
sale,” and he also signed this receipt : Pinxton, 
March 20th, 18B0. Ecceived ■ of A. S., the sum 
■ of 211, as deposit on property purchased at 4ML 


1 at Sun fnn, Piiixton, on the above date. i\tr. G. 
i C., owner ” : — Held, that tlie word *• ]Mircha.sed 
i w'as enough to connect the receipt w'itb tlie eon- 
I ditions of sale, and that the <lescription in the 
j receipt and conditions w’as soflicient to satisfy 
i the statute of frauds. Shardlow v. (fotferell^ 5*1 
' 1;. J., Ch. 353 ; 20 Oh. D. 99 ; 45 L. T. 572 : 30' 
iW. E. 143. ' 

Letter to Solicitor to Prepare Conveyance.] — A 
; letter to a solicitor, wit.h directions for pre[)aring 
the conveyance of a purchase described generally 
i as the land bought of xV., not s]>eeifying the 
I term, is not sufficient evidence of a contract 
; within the statute of frauds. Hose v. Cuanbuj- 
! luini. 11 A^es. 550. 

i Where Documents Suppressed.] — Whether let- 
I ters refei'viiig to other letters wiiicli have been 
I suppressed, but not containing in themselves 
i certain terms of agreement, can be made the 
I foundation of a .specific perfoiinance, qumre. 

I Colleft V. Butler, 3 Swmnst. 402, 

I A.’s agent wu'ote to B., “ I am directed to offer 
; you for the promises 3,000/.*’ P>. replied, *AVo 
I accept jmur offer, if you aiiprove of the enc]o.sed, 

I sign the same, and we will, on the receipt of the 
I deposit, sign you a copy,” B. filed a bill for 
I specific perfoi’mance, and A. did not produce the 
I enclosure : — Held, that the two letters constituted 
ia valid contract, intended lo be carried into- 
effect by the enclosure ; and that, though it difl 
not appear that the inclosure had been approved 
of, still that this did not affect the prior valid 
contract. G-tlfhbis w Xorth Ed stem Metropolftiuh 
Asi/lu,))) J)istriet Board, 11 Beav. 1 ; 17 L. J.,. 
Oh. 5 ; 12 Jur. 22. 

And see Cases under preceding seetirn, 

c. Tagneness and Uncertainty. 

Buie in Equity.] — Specitic performance de- 
creed of an agreeement, though an uncertain 
one. Alle?i v. Jlardlng, 2 Eq. Ca. Abr, 1 7. 

Equity will not <lecrce a specific execution 
upon a contract, the terms of wiiich are uncertrdn 
as to its extent. Ihiniett v. Yielding, 2 Sch. & 
Lef. 549. 

If there be uncertainty as to the terms of an 
' agreement, it cannot be carried into execution, 

I even though reduced to wnlting. JLindsey v. 

1 Lynrh, 2 Sch. & Lef. 7. 

I 'When part of an agreement is to do certain 
acts upon certain contingencies, equity w'ill not 
decree a specific performance. Oervais v. 
Edwards, 2 Dr. & A\"ar. 80 ; 1 Con. k L. 242 
4 Ir. Eq. p. 555. 

; Ambiguous Contract.]— Specific performance- 
refused from auibiguity of contract. Purchaser 
having insisted on one construction of contract, 
not permitted to compel vendor to convey upon 
the terms that vendor originally offeretl. Clowes 
V. Jliggimon, 1 V. k B. 524. 

A. cont racts with B. to sell a manor described 
as “ The Manor of S.^ an extensive parish with the 
right of free w'arren, &c., sporting over about 
3^000 acres, embracing nearly the whole parish 
of B. At the date of the contract it w^as. 
supposed that the manor was co-extensivc %vith 
the parish of S, " A. subsequently discovered, 
that the manor extended beyond the limits of 
the parish and included valuable land without 
the parish. Upon a bill filed by B. for specific 
performance of the contract, as including the 
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whole manor :— Hold, that the terms ot the 
con toctwere amhiguous ; and toth parties at 
the <la,t.e of the contract being in 
what was included therein tne 
-coranel the performance of s<D^as to include 
property not intended to be sold by the ^cn^® , 
Jiaa'emJule v. Spate, 2d L. J,, Ch. dSo , 1 J • 
(IT.S.) 5S1. 

mere Purpose Specified— Making Boad.]-— An 

aoTecmcnt to give so much of a thing as may be 
neccLary for' a specified purpose confers a 
right of a nature known to the law, and is not 

onen to the objection of uncertainty. L pon an 

an-reeiueiit to give so much of a specified piece of 
land as may be necessary for a specified purpose, 
when the quantity has been determined the 
ihdit of selecting the position of the piece to be 
siveii belongs to the promisee, mhe 
however, liad any objection to the jiropusLt s 
•selection, and made 

thereof, the court might listen to it. ^ 

not reasonable to wish to interpose a road bctu eon 
a burial ground and the church to Avhich it is to 
belong. 'PiumMe v. Ilcygafe, 18 W. h. ^dJ. 

Making Bailway.] — Contract for the sale 

'of an estate, veinlor reserving “the accessary 
laud for making a railway ” through the estate 
to p •— PTeld. that the reservation was void loi 
uncertainty and that the ^‘-ontract cot 
enforced. Pearce v. MatU, dd L. J., Ch., dJ*. , 
LK.20E(i.d02: 23 W.B. 771. 

Making Pootpath.]— Land was sold to B., 

.consisting of a circular plot, surrounded by a ring 
.called the Drive. It was stipulated (inter alia) 
that a footpath of the width of fifteen feet slioiild 
bo laid out round the whole of the northern, 
rsoutUern, and western boundaries of the said 
land. The Drive belonge*! to B. ; the part out- 
sitlc had origiiiallv been his, hut had lieen sold 
bv him:— Held, that Die condition about the 
footpath was too vague to be enforced. Taglor 
Y. C-m)erUpn, 2 Drew. 391. 

Freeholds and leaseholds — Boundaries not 
Defined.]— Jn a contract for sale, lands were 
described as partlv freehold and partly leasehold. 
The title-deeds did not clearly define the 
l)onudaries and extent of the two properties ; 
Held, that such an uncertainty was not an 
.olijection to a decree for specific performance. 
3hmvt} V. Taylor, 8 Hare, .51. Affirmed, 3 Mac. 
ifc Ct. 713 : 21 L. J., Ch. a2i). 

Commencement of Title.]— An agreement for 
the sale of lands, which shows on the face of it 
that the parties a, re not agreed as to tfie terms of 
the contract between them, and as to the com- 
-menccTnent of the title, does not express the 
' intention of the parties with such^ certainty that 
a court of ecpdty will enforce performance of it. 
JtuwniPM V. MohfOif^ 3 Be Cf. J. 8. 8S ; 11 Jur. 
<K.S ) 631 ; U L. T. 717 ; 13 W. 11. 1)79. 

.Date not Specified*] — Bemble, that where a 
date has not been specified in the tagreement, 
.although intended to be so, as that at which an 
ipaportant obligation is to arise, this would of 
the ground of uncertainty, an ade- 
■Mate ie^oh for not enforcing the contract, 
.u . w I Ij.. Oh. E. 67L 
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Information as to Title Bequired.J AHer 
nec^otiations for the purchase of tidies, in winch, 
the terms were discussed, but not finally settlecu 
the vendor wrote to his solicitor a lettcu'. which 
contained the following pa,ssage :-*• I rewuus.y 
to paying the amount ■ (then followed tin d. t- 
gible' word) “ for tithes, globe, Me., it lyoind be 
advisable to have information as to t itle, Me. 

Held that this letter did not amount to a nule 
or memorandum in writing withii! die statme 
of frauds. SariJe v. Junmiird, 11 Jur. 

195. 

Eoyalty on Minerals if found.]— A. agreed 
to sell to B. a house and land, with a clause that in 
the event of there being any coals or iron stone 
under the land, a royalty of so much ]»cr tmi was to 
be paid thereon : and that any mines required to 
be left by a certain railway com])aoy were to bo 

paid for the same as if gotten, out of the money 

received for them from the railway (‘omyaiiy. 
The court refused to enforce specitic pmtorm- 
ance of this agrccmeiit. WiUtamsoii v. B ooTUai, 

3 Drew. 210. ‘ 

Covenant for Pre-emption— Subsequent De- 
vise.1— iA., on the marriage of his daughter to 
B., covenants that B. shall have his ia-iid caile^d 
0. for 1.5(H)/. less than any other, and arterward-s 
devises the premises over, and dies. The yourt 
refused specific performance l)y reason of un- 
certainty and want of mutuality of it. hromley 
V, •Tefferies, 2 A erii. JL* j Pre. Ch. lo-b. 

Price not fixed. 1— A. agreed to sell an estate 
to B. for 3,000/., ‘-and the further sum oi: 2b/. 
])or cent, on any sum the jiroperty might reabse 
above that sum at tlie sale by aucnnii ato. ei L.>cb 
to take place the next da^ . (..l 

contract was sufficiently certain •.•m'*] ll-o. 

Lanydag v. 25 Bear. lO'h 

Whether Purchase or lease.] ---AVI an 
agreement is in its terms so unc'crnim o'- n* ni-M* 
a'^lloubt as to its true enbet, whythcr to bi,- r^n- 
sidered as a pnrclia<c of ]?rcnrbe< nr a It ;i 
demurrei* will lie bt a bill for a s|M.;c!nc poilorm- 
anec of it. TJpilhhj v. Prans. 36 L. .L. t/h. 17-1 ; 
15 L. T, 604 ; 15 W. B. 394. 

I,ease— Term not Fixed.l— An agtvonumt for 
the }>urchase iJ a lease whit'h dtH-s n a nnaiiaui 
the length of the term granu'd by da: lea-c Is 
void for micertainry. Paiikern v. h, 

14 W. B. 487. 

Ho Time fixed for Completion.] — Th,. 

j plaintiff wishing to sell a mcdit'ul ora. 9 }-*■/, wifh, 
j the lease of the house wlmrc h wasra.nh-d t-m 
'placed it on the books of an agant. 'iiu fo**- 
miums askcil for the pracu-cc and nu’ da,* h-ayo 
I were stated in a letter fnmi Dry agon r la ihe 
i defendant, but no time f.>r (‘omplming sva> ni.m- 
I tioned. The defendant re|,>lied in a iyttCfr io tin? 

I agent accepting the terms, and adding Hint he 
I should be remly to pay the dep’>>it money .m re- . 
1 oeipt of corrected agreement, A formal agrecfiH.'nt 
! was dm-wn up, but never signet! :»“■ Held, tluii 
I inasmuch as tiic time for the eoimumjeeaiient of 
i the purclsase was left uneeitaiit, aiul ns ilie 
parties contemplateil a. formiil agreeiuiint, there 
was no binding contract lietweeti the paHles. 
3iaif V. Tkom^on, H L. J., Dli. tHi ; 20 BIl 1). 
705 5 47 L. X, 295. 
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Pass over Railway.] — S., carrying’ on business 
in the vlciiiity of the defendants’ railway, signed 
an agreement, whereb^n in consideration of re- 
ceiving from the defendants j’cariy, so long as 
lie should canyon business, a free pa,ss over their 
line, he promised, so long as the scale of charges 
■of the defendants and of a canal company bore 
the same proj)ortion to each other which they 
then did, to have Ids corn carried the defen- 
■sJants in preference to the sai<l canal company. 
Sii])se<jnently he made a money payment, by way 
■of nominal consideration, for the said pass, whicii 
the defendants ultimately refused to renew : — 
field, that the agreement was unilateral in its 
•nature and uncertain in its terms, and could not 
lie speciilcallv enforced. Sturt/e v. Midland 
4 Jur. (n.s.)‘ 27.S ; h W. li. 283. 

Agreements as to Future Inventions.] — Speciiic 
performance (tf an agi’eenient between four 
;|ierstms, regulating the right to all their future 
inventions, refused on the ground (inter alia) 
that it was too vague and uncertain as to its 
duration. Firth v. JUdlet/, 33 Boav. oKh 

Concession to make Telegraphs.] —The plaintiifs 
alleged tliat a concession to take telegraph wires 
acniss the A, Islands, which was granted to W. by 
the P. g’overnment in 1857, was sold by him to 
them ; but that no time for the completion of 
the agreement was fixetl. They also alleged that, 
in 18(>0, an iiitending company obtained a con- 
cession from the F. government to carry telegraph 
wires across territ<ny between Spain, Portugal, 
and France and America ; and that, in 18(54, it 
was agreed between the plaintitf and the com- 
p)any, “ that' the plaintilf should sell to the in- 
tending company all his right and title to the 
I*, concession f< >r'^8 ( ),()« H )L If emurrer alio wed, on 
the irroimd of vagueness in tlie terms of the 
agreements of 1857 and 18(54. Enropmn and 
Amorlean Submarine Telrgraph Co, v. Elliot^ 12 
L, T, 41(5. 

Compromise of Litigation.] — Litigation was 
cn.rried on between the plaintiff and his two sons 
tmd the defendant in this country and in Peru, 
An agreement was afteiavards signed in Fnghtnd 
])Otweeuthe [daiTititf and the defendant, whereby 
it was agrc'cd that a, i-tatent standing in the 
name of the plaint iif should be held for their 
mutual benehr, the defendant to pay lOO/. 
toward^ (lie expenses ot taking out tlic p.atent. 
The plaintiff agreed to ‘■raise” all proceedings 
here ami in Ikuai by the plaiiititf and his sons, 
each party paying his own co>ts, “it })eing agreed 
that all claims ])etwecn the defendant and the 
]>inin,tiff and his sons arc settled up to thisdate 
ifeld, that the ttgroement was such an <me as the 
court would ilecree the performance of; and 
that it was not bad for uncertainty, nor for want 
of mutuality. Marrh v. Milligan^ 3 Jiir. (n'.s.) 
tiriL 

And urr < ’05lPLETt]NKSS OF TERAIS of COX- 
T H ACT, i 1 if ra f C( )L 1 1 4 1 - 


,,,, d. Statute of Frauds. 

Amu! .w Cokteact, A. 2. 

h-^Infereufr In Zand, 

■ \ Beats— Ahatem©at.]»«--Agrcemeiit for an abate* 
meat of mtfc of lands is wltbin_ the statute of 
frauds. (TCimnor v. Bjjaigkt^ I Scb. & Lef. 306. 


Loan to be Paid Out of.] — A. in July bor- 
rowed 200Z, from his bankers upon a verbal 
agreement that the loan should be reyiaitl out of 
the rent of a farm which would become due at 
Michaelmas. The money was advanced and the 
customer gave a letter addressed to the tenant of 
the farm, by which he authorised and requested 
the tenant, when his Michaelmas rent became 
due, to pay 2007. to the bankers. The bankers 
sent the letter to the tenant. The customer was 
adjudicated a bankrujit in August : — Jiekl, that 
as the rent was an interest in land, the agree- 
ment was one which, by virtue of s. 4. of the 
statute of fr’auds, could not be proved by parol 
evidence, and that tliercforc tlie letter could 
alone be looked at. Jlall, Em /nadr, Whlttltau 
In re, 48 L, J., Ek. 7,0 ; 10 CIi. T). (515 ; 40 L. T. 
170 ; 27 W. E. 385— C. A. 

Advowsons.] — Advowsonsare rents with- 
in the statute of frauds, but an annuity in fee 
not a personal inlieritance. Stafford (Earl) v. 
Eueldey, 2 Ves. Sen. 177. 

Where Contract Executed.] — An agreement 
between the plaintiff and the defendant, that if 
the plaintiff would surrcrider her tenancy, and 
prevail on her landlord to accept the defendant 
as tenant in her place, the defendant would pay 
the plaintiff 100/. as soon as he should become 
tenant, is a contract relating to an interest in 
laiifl, and cannot be enforced unless in writing, 
even where the contract is executed. Corking v. 
Ward, 1 C. B. 858 ; 15 L. J., C. P. 215. 

Put after tlic contract has been executed, a 
parol admission by the defendant that he owes 
the 100/. to the plaintiff is evidence of money 
due OIL an account statcil. Ib. 

A tenant having agreed witli his landlady that 
if she wonld acce[)t another for her tenant in his 
place, he 'would pa}’ her 40/. out of 100/., which 
he was to receii’e for the goodwill, if her consent 
was obtained : — Held, that having received tlie 
loo/., he w’lis liable to the landlady for money 
had and received for lier use, the c<.m.sideratioii 
being cxeeuted, and therefore the case was taken 
out of the statute, as a contract for an interest 
]an<l. Grlihth v. Young, 12 East, 513. 

Tlic |)laiiitiif and the defendant agreed by 
word of mouth that the plaintiff should pay 
37/. for tlie interest of the defendant in a 
.slaughter-house, and for the fixtures ; the defen- 
dant to return 10/. if the plaintiff was refused a 
licence to use the premises as a slaughter-house. 
The premises and fixtures were transferred to 
the plaintiff and the defendant received the 37/. 
Subsequently an action was brought to recover 
10/. on an allegation that the licence to use the 
premises had been refused : — Held, that the con- 
tract being executed as far as regarded the land, 
and the promise sued on relating wholly to 
money, the plaintiff might recover, though the 
contract was not in writing. Gresii v. Saddlng- 
ton, 7 EL &: Bl. 503 : 3 J nr. (N.B.) 71 7 ; 5 WML 503. 

A verbal agreement was made between the 
plaintiff and defendant, that, in consideration of 
the plaintiff giving up to the defendant imme- 
diate possession of a house which the plaintiff 
held under a seven years' leuvse, the defendant 
%vould pay the plaintiff 100/. The plaintiff gave 
up possession to the defendant, who came in, and 
paid to the plaintiff a portion of the lOOZ. The 
plaintiff brought an action to recover the 
balance ; — Held, that this was a contract c(.tu- 
cerning an interest in land, and that, as it wa.s 
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not in writing:, the statiite of frauds proTented Wiat/fiftre v. 4.“ L. T. 01) : 20 Vd. 14. 825 ; 

any action ijeiiig’ maintainable upon it, though it 14 Ciox, C. C. HIT. 

been so far perfonned. JiW/;/ r. TlWy-s*^/*, 12 And see J/h///<'Av?/y v, infra. 

0, ]). 283 ; 21 L. J., C. R KiS :'l6 Jur. S3S. 

Growing Crops.] —A eon t root fur Ihe sale of 
Agreement as to IniproYements.] — An agree- a growing crop uf hnuls is within s. -h r//rW,v//- 
ment- whereby the landlord lays out money in v. .//nrbv. 2 M. S: 248: 1 51, A H. 14; 

repairs and the tenant agrees to pay an increased h L. 4., Kx. h5. 

rent is lu^t a eoiitraet for an interest in land. ,■ I’he keep. viz. gri>winggrass of lieLb. is aii in- 
Domieihui v. Ilm(f 3 B. & Ad. 899; 1 L. J., ' terest to land, Suclfu/t v. JJr;//.s\ 2 'i'ViW. 42M : 
Iv. B. 2i>9. ' 2 (.\ & 4. 411 : 1 L. 4.. Ex. 139. 

' A contract with the owner of n close fur the 
Vendor’s Lien.] — Tlie benelit of the vendor’s purchase uf a, growing crop of grass liiere. ibr Hio 
lien for purchase money unpaid may be assigned jairposc of being mown atul made into hay by 
by parol to a third party, scnible." Dn/den v. the vendee, is a contract of an interest in ur con- 
j^Vn.v/’, 3 5IyI. *S: Cr. (>70; 8 L. J..Ch. 235 ; 2 Jur. cerning land, anti vuid if not redtiesHl to writing. 
1030. " CriKshi/ V. () East. f»02 : 2 Smith. .559. 

A verbal agreement fur the sale of the rlien- 

iPiemium on Lease,] — A premium on a , growing crop of potatoes, is not an interest in c.r 

lease is in the nature of ptirchase money, for concerning them, within s. 4. but a snie of goods 
winch, when unpaid, there is a lien on the land, within s. 17. IHn/zis v. it,d^crt.v, 5 ih x, 0. 829 ; 
and coiisequentiy unpaid premium is an interest 8 I). IL ddl ; 4 L. 4. (o.s.) K. 1». 313. 
on land within 9 Geo. 2, c. 30, s. 3. Slfrp-' A contract to sell to the defendant tiie potatoes 
heard w Jfh'Ptha nr R) L. J.. Oh. 7<i3 ; 0 Ch. I), at so much per sack, the defendant t.o get t hern 
597 ; 3(5 L. T. 909 ; 25 W. Pv. 7(>4. i out of the ground immediaTely, is not, a. contract 

I for any iuierest in land, hut tluj same as if the 
Agreement for Poreclosure and Sale.] — Bill potatoes, which had done growing and were to be 
to carry into execution a parol agreement between i taken up immediately, had been nuIJ iji a ware- 
solicitors, that there should be a decree of foi'C- 1 house. Parker v. SiaaMatal. 11 East, 3ti2. P. 
closure, that the estate should be sold, the inort- lEartrick v. JJruee. 2 M.tk. .8. 2n.5, SfPrthsharr v. 
gagee paid her ])rincipal ajul iuterest, and the re- Maithea'.s., 4 51. k. \X . 343 ; 7 D. 15 C5 23 ; 8 L. J., 
inaindor to the mortgagor, dismissed as within the Ex. 1. 

statute of frauds, bW? v. 2 Bro. C. C. 334. xV contract, by which the dcfeinlant was to 

give 25/. for crops of growing c^umi and potatoes, 
Award — Lease.] — Iti the coimse of the proceed- aiul the stubble afterwards” ;m<t whatewr lay 
ing before ati arbitrator, the parties agreed by grass was in the fields : the defeiulai it to harvest 
parol that tiie .arbitrator shall determine, as to a the corn and dig the potatoes, and the plnintitf 
lease to be granted. 8uch an agreement is within to iiave the liherry of turning his own eat tie nn. 
the statute of frauds, and the award cannot be and to pay the tithes — is not a, contract fur the 
eiiforce<l. Walters v. Jlimjan. 2 Cox, 3<J9. sale of an iriTcrest in laiitl ; for the growing creeps 

are mere chattels ; and, with regard to the gra--s, 
Agreementto share Purchase. ]-— If two neigh- as the plaititllT did not part ^vitb hi- pe.s.si'.'-sic.u 
bour-s agree that one should take a lease of houses of the soil, tiic cunrracr was to ijc cofisi rtnol .as 
for the benefit of both, the other shall have tlie an agistmetir of the «lefendatirb eaftie by the 
benefit, though the agreement is not in writing. I plaintiff. Ja/a's v. Filar. 2 15 5: 1). 594 ; 10 A. 
Atkdas V JUwr, 5i0seicy, 39. I E. 75.3 ; f) U J.. Q. B. 252. 

,A. ami ib being severally in treaty for a| .-V sale of ga’owiitg inritins tio t ime being 
purclmse of a lioii.se and land, agreed by parol j lated for the removal, and tiie deiiTCi* '4' rhuir 
that A. shall desist, and that B. .shall purchase, ! maturity nut being pu-sirively found, is a sale rd: 
and let *V. have part of the ground at a reason- ' an intore.st in land, and musr be in writing, 
able pidec. B. ])urcbases, and refuses to iierfonn' v. IPFIs. 2 daunt. 38. Ami sec 
the agreement. Ihis being a parol agreement, : v, Mddsh j/, 3 B 5: 15 ;I57 ; .5 1 5 A: lb 

is within the statute of frauds. Lamas v, i 224^*; 3 L. .1. (o.s.) Iv. B. 31. 

Jlayhp 2 A'crn, 027. An agreement for the sale of growing fruit 

aiul vegetables is an agreement fur .xa!e uf an 
Declaration of Trust.]— A. verbably agreed to intere.st in land. llmlaFl v. M, .V. 

bid for B. at an auction of a,- house ; the house 5V', 501 ; 1 I). (:.x.s.) 885 ; U b. J., lix. 217. 
was bought and a deposit paid by A, In an 

actum by B, against A. to have it declared that Paid as Bent.]-— A. agnaol with Ih tt) led- 

A, was his agent and trustee:— Held, that him la lul on condition tlutf A. slumld 

although under s. 4 of the statute of frauds an have the moiety of the crops ; such an iigi'cemcni 
agency might l>e established by parol, s. 7 applied, need not be in writing. Foalter v. Kdihaihrerk, 
by which all declarations of trusts of hands, i Bos. & 15 397. ^QQWiuhVnajfan. v. JlrUtfar. 2 
tenements. &:c., must be proved by some writing. p,os. k P. 4.52. 

James v. Smith, [1891] 1 Cln 3S4 ; 63 L. T. 524 ; 

39 5\b lb 396. Affirmed, on otte grounds, 65 Agreement for Sale of Crops and Work and 
'L. 15 544—0. A. ; ' , ' Labour.]— in an action it pom aiuiccoimt stated, 

'.u , . • . ' . defendant ideaded a verbal agreeniiuit for 

• Agreement to charge Lauds* — Deposit of Title- the sale of the crops grow ing the plryntitf» 
'deeds.]— An agreement to charge hereditaments iand» and for work* iahwur* and inatcriak tioiie 
the value of property which has been lost anti used in preparing the land for tillage ; and 
'ijh,f0U^h th^ wrongful act of third .person must that there was a treaty for the letding 

as, within 'the 4tli 'section of and the defendant’s taking the mud for foitrleeii 
w bl ' frauds^ but’dt ' m'aj .ba taken years, to which the clelendfmt aweiitedt ftttd %\mt , ^ . 

ont -pf’. the ,hy ,a de|K»it of the money to te paid for the crops, anil the work^ 
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Jabonr, ami materials, was the money concerning | September, it was, by a memorandum, agree*:! 


wliich the account was stated : and that there 
was no agreement in writing or any note thereof : 
— Held, that the contract, as appearing on the 
pleadings, was -within the statute of frauds, and 
that the plaintiit could not recover. Falmouth 
{Earl) V. Thoma-'i. 1 G. & M. 89 ; 3 Tyrw. 20 ; 

2 Jj, tJ liiX, Oi, 

Growing Wood.] — The sale of growing imder- 
worKl, to be cut by the ])iirchrtser, confers an in- 
^■orest ill land under the statute. Hcorull v. 
Jhundl, 1 Y. & J. 39(). 

A., being owner of trees growing upon his 
land, verbally agreed witli Th, while they were 
xstanding, to sell him the timber at so much per 
foot ; — Hchl, that the coutract was not a contract 
f,oi* tlie sale of an interest in land. Suiith v. Sur- 
ma u, 4 Man. & 11 v. 455 ; 9 B. & C. 501 ; 7 
L. J . (O.s.) K. B. 290. 

A sale of growing timber, to bo taken away as 
'.soon as possible by the purchaser, is not a con- 
tract for sale of land, or any interest therein, 
within s. 4 of the statute of frauds. 2larnliali 
V. Green. 45 L. J., C. P. loo : 1 C. P. L), 35 ; S3 
L. T. 404 ; 24 W. B. 175. ' 

night of Shooting — Taking away Game.] — 
A grant of a right to shoot and take away a part 
of the game killed is a grant of an interest in 
land and within the statute of frauds. WeMer 
V. Lre. 51 L. J., Q. B. 485 ; 0 Q. B. I). 315 ; 47 
L. T. 215 ; 30 W. H. 860 ; 47 J. P. 4— C, A. 


Fixtures.] — Before the expiration of a 
•d agr 


lease 

the landiorcf agreed with the tenant to purchase 
his fixtures at a valuation. The lease expired, 
aaal the tenant having quitted, the broker ap- 
] join red by the landlord appraised the tixturcs at 
more than lOZ., and signed the valuation : — Held, 
that the plaintiif having, at the defendant' 
inquest, waived his right to remove the fixtures, 
rrlio matter bargained for was not an interest in 
.Umd, and that the amount ascertained by the 
broker might be recovered in an action for 
fixtures ami effects bargained and sold. Ilallen 
X. It under, 8 Tyrw. 959 ; 1 0. M. & R. 266. 

Tenant’s fixtures of over lOZ. in value having 
been sold by the tenant’s trustee in bankruptcy 
to the plaiiirilf, and resohl by him to the defeii- 
dnin, who was the landlord of the premises: — 
.Held, tliat no memorandum of this latter sale 
was necessary under the statute of frauds, it 
being neither a sale of an interest in land, under 
s. 1 of the statute of frauds, nor of goods and 
<*haf ids, under s. 17, Lee v. Gauhell, 4:1) L. J., 
il B. 540 : 1 Q. B. D, 700 : 34 L. 1\ 759 : 24 
W, R. 824. 

Hdusb and Furniture.] — The plaintifi agreed 
tn a liouse to the defemlant, and to sell him 
the funuiureaiul fixtures therein, and to make 
alterations; and the defendant agreed to take 
the hmisc, and to pay foi' the furniture and fix- 
iurc'.-. ami altt.-rations : — Held, an agreement re- 
lating to an interest in land. Tauffhan v. ILan-^ 
roehy 3 0, B. TOO ; 10 B. J., C. P, 1 ; 10 Jur. 

, Aiiil whore such an agreement was by parol : 
—Held, that it cuuld imt bo severed so as to make 
the defendani liable to pay the plain tif the 
amount expon !e<l in repairs. Ih, 

Iii August D. became ienattt to the plaintiff of 
a house and furnicure, for si.x months from July 
f precedingj under a mitten agreement, la 

¥014* XI?, ' , . ' 


that the plaintiff had sold the house to 1), tlic 
purchase money to be paid on the completion nf 
a good title. In January the furniture was 
seized by the sheriff under a fi. fa. issued by the 
defendant against D. In February, 1). sent to 
the plaintiff both agreements, and shortly after 
consented to rescind the contract of sale. The 
title to the premises was never completed, nor 
tlie purchase money paid Held, that the con- 
tract for the sale of the liouse and furniture was 
entire, and that the purchase of the former not 
having been completed, no property in the furni- 
ture passed to P. Lawifon v. Toogood, 13 M. & 
W. 27 ; 13 L. J., Ex, 27i 

Machinery affixed.] — Machinery affixed to a 
building is land within the meaninsr of the 
statute of frauds. Jarvi6‘ v. Jarrh, 03 L. J., 
Ch. 10 ; 8 R. 301 ; 69 L. T. 412 ; 1 Manson, 109. • 

Sale of Greenhouse and Assignment of Lease.] 
— A., lessee for years of premises, under a lease 
bargained with B. to assign the lease to him, and 
to sell him a greenhouse which he had erected, 
and which was affixed to the freehold, together 
with the furniture, crops of fruit, and plants 
therein. B. was let into possession of the green- 
house and its contents, but no assignment was 
made to him : — Held, that the contract was an. 
entire one for the assignment of the lease and the 
sale of the greenhouse, and that, until the lease 
was assigneci, B. could not be sued by A. for tlie 
price of the greenhouse. Slcddon v. Criillii^luinli, 

10 M. A W. 'n ; 16 L. J., Ex. 01. 


Furnished Lodgings.] — A contract to let 
furnished lodgings is a contract for an interest iu 
land. Edge v. Strafford, 1 C. J. 391 ; 1 Tyrw. 
293; 0 L. J. (O.S.) Ex. 101. ^.W.inman y, 
1 Stark. 12. 

Board and Lodging.] — By a parol agreement 
between the plaintiff and the defendan t, tlie defen- 
dant agreed to pay the plaintiff for the board and 
lodging of himself and man, and accommodation 
for his horse, the agreement to be terminable by 
a quarter's notice on either side : — Held, that the 
contract was not one for any interest in or con- 
cerning land. Wright v. Stavert, 2 Ei. & El. 721; 
29 L. "j., Q. B. lOi. ; 6 Jur. (N.S.) 807 ; 2 L. T. 
175; 8W. R. 413. 

lessor to Furnish.] — A contract by which A. 
in consideration of B. hiring a house of him, 
agrees to send in proper and necessary furni- 
ture, is not divisible, and since it relates to an 
interest in land, must be in writing. Mlchden 
V. Wallace, 2 N. & R. 224 ; 7 A. Sc E. 49 ; 0 
L. J., K. B. 217. 

Brickyard and Plant.] — By an agreement, not 
in writing, it was agreed that the plaintiff should 
take possession of a brickyard, which the defen- 
dant was occupying as tenant, and take the plant 
and bricks there at a valuation; and that the 
defendant should pay up all rent due, and 
endeavour to induce the landlord to accept the 
plaintiff as tenant. The plaintiff took possession 
but a distress was put in, and the plant and 
bricks sold for rent due from the defendant before 
the agreement ; and the plaintiff was turned out 
of possession .-—Held, that the contract and con- 
sideration were each single and entire ; lliat llic 
contract, taken in its entirety, was a contract tor 
the sale of an interest in lands, and, not being iu 

37 
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writing, was voitlaUe, anti that tha Say”bo pr,)\''<rwUhoat i>jing oviilonooil by any 

therefore, could not site upon that part which ma^ bo pnn^..^ - autlioritv of, the 

related to the payment ot the rent. Ilodmni^. " “bo ch'.irgod thmowitli. ivitUiu the 

/„Wm, Bl. Bl. & EI.O80; 23L.J.,Q.B.&8. If”^ “j Yj.//r v. 5 Hare, 

5 Jnr. CS.S.) 290. m On appeal. 2 Pli. 2Gl! : 10 L. J.. Ch. 397 i 

TVffltprials of BuildinsT — CoiisideratioiL for Siir- xi Jur. 574. •..Tfimn -F'vwn -r 

render.]— A ieiiant from year to year of a plot of Where a whie'^i iih'liVie au 

gi-oinnVaiKl a cottage agfoed to surrender the partnership d t.-vm ot 

premises ill cuiisideration of being permitted to interest iii parttier shah 

pull clown the cottage and hold the matenals tor the ass«s fh] emu , aei i-’ 

L-o iitid nr of bMno- paid the A-alne ot the assign Ins sliaie in tno i . 

materials -—Held, that the agreement required | within s. 4 of the statute ot traui r., a ( ^ ^ 

matmuUs lie u, the statute of frauds, m writing. ^^raj/ v. J. 

Sthil tte lheW, inland movoA not to but ! .jp Ch. D. 208: 02 L. T. 33o : ,18 M. lu 310 

from, the tenant. Ilonayrie v. &>hsrmra, 

IIC.L. lili. ■ _ Contract for Purchase of Behentureg-“,rioat- 

Sale of Building Materials.]— i. contract for I Security.”]— The sale of debontures in :i 

the sale of building materials to be taken down company tliat create a I ‘1’;^^ 

and removed by the purchase.!- is a contract for property consisting m part of le.isaiolds 
I c sA of an interest in land within s. 4 of the tact fir the sale of an ^ " y/ 

. statute of frauds. Man-hall v. Orcen, supra, g. 4 of the statute ot frauds. lh-u<v '-,1",',, ; 

S»lanhlistingmshedon this point. l. j„ q. B.12 Jlf :\] , QPV‘^‘ ' ^ ^ 

V.' J’urs.i4l, 57 L. J-, Ch. 570 ; 39 Oh. D. 508 ; 08 gg l. T. 1G9 ; 41 M • B. 48.:>— t. A. 

L. T. 840 : .37 W. E. 1G3. Business.]— A., a yearly tenant of pre- 

To procure Assignment of Lease.] — A contract . which he carried on the busine.ss of a 

to procure for a pei'son the assignment of a lease agreed with B. to sell such business, 

of a house is a contract of an interest in or coii- up possession of the premises to 

ccrnin<^ land within the statute of frauds, s. 4, to be allowed by A. to occupy the 

and must tliereforo be in writing, although it is Held, that the agreement related^ to an 

made by one wdio has not the lease himself, or in land, and was therefore jeqmreu to 

any interest under it. Ilorseij v. 39 writing. Smart v. 

L. J., C. B. 5S ; L. R. 5 C. F. 9 ; 21 L. T. o30 ; 3 35I ; 24 L. J., 0. F. ib ; 1 Jur. C^.b.> 

U W. R. 14R 311 ; 3 Ah R. 245. 

Sale of Oral Bargain.]— The plaintiff having Mine.'!— A contract hvr the sale of 

orally bargained with E. for the sale of some mining conipiany, conducted on ciie- 

houses, sold the bargain to the defendant for 4 OZ. ; cost-book principle, is a rant rac^ i«3x .a., 

andE.‘ at the request of the defendant, conveyed interest in |aiu, . 

the premises to F., who was not a trustee tor the 10 Ex. 222 ; 2 b. F* ■'* V] 

' defendant; the court refused to enter a nonsuit, -3. o w. R. t‘)27. h. P., 

which was moved for on the ground that thooral q_ . o.^ L. J., G. 1‘. 199 ; j « • E- 19-> ^ p'p 

bargain for the interest in the houses oouldnever -^yallei- v. Uartldt. 18 C. lb a ;> ■ J-' Y'p ‘j; * ‘ 

have been enforced, and therefore could not form 203 ; 2 Jur. (N.s.) 615 ; 4 A\ . L. bbl —Lx. F 

the consideration of an assumpsit. Seamafiv. agreement to become partner:.^in a 

Price, 2 Bing. 437 ; 1 Car, & F. 586 ; 10 Moore, 34. was to be deiniseil up'-ui roya.tiCi*. and t m 

rovalties to be divido.i in certain pro|>oruons, is 
To give up Possessiou.]-A^hcrc A. being p^terest hi land, ami must be in wnnng, 
possessed of a messuage and premises for the p,- the panic-, (’mhihh v. AA‘u/^//.nr. 27 

residue of a term of years, agreed wiUi L. to «■ ^>3 . 3 ; t, , iu 

relinquish possession to him, and to suffer him , q 

to become tenant for the residue of the term, in partners in working a 

eonsideration of B.^s paying a sum of money ,vhieh Ihcw were the uu-ler an 

towards eomplctmg certain repairs Held, .in . ^ tease from tim fivelu>ahn% and i^f 

agrooment relating to the sale of an hitemst 111 nianager, at a weekly saliiry. 

land. BuUmnere v. Hayes, 5 M. &; W. 4ob ; 7 money, W., M.and F. bnrrowpl 

I). F. C. 480 ; 9 L. J., Ex. 44. And see Aelly v. ^a.i\k, on their joint note, muur-y to p.ay tin? 
^mster, supra, col. 1126. colliers’ wages, on winch note F. ahuvwards 

Brofits of I,ivi3ig.]-A clergyman f h? aU^uSLirby iSimJ for wa^k 

an agreement to permit the profits of hib livin^,, he was ‘idind'uid the magistrates re 

r'. to be received by a third pe^a, for the surfilub \\ luch 1 c ' a. |3 subscqueutlv iivld at ivliich 

' Caftor paying a stipend to a «) bemg pay. ^p^mi IcX^erc present C. refusal t. 

■ applied in liquidation of ha deMs :— H^d, that y-i \v " ' |l_ retired from al! om- 

such an- sj-greement, Signed hj creditors onij, ir, when it was agreed? by ah 

and not ly the debtor, was a an nation ^^itb jvbtn^ 

interest m or oonoqrning lands, ^^iiements, or P , ’ flight have, and for his serrioes ren 

hereditaments, within the AMun r. mturot ^ m g. ,_Held, that thi 

' , I Xi.idfa, .V"' • > '. ' .It, rtp r*fttiof'-rriins? land, and that theretoto tin 
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Sailway Shares,] — By a railway act, it was 
clGclarc;] that the sJ.uircs in the un'Iertakiiig, or' 
tiie joint sttxac or fi.inds r;i; the coai])any, should 
to all intents and y.iir[)0scs be doomed ])crsoTial 
estate, and. be ti'ansmissible as such, and should 
not be of the nature of real property : — Held, 
that the shares of individual proprietors were 
nor.^an interest in laiid. and, therefore, might be 
sold by verba] co.n tract. Beadle t/ v. IlolrU- 
worth, S Z\l. ic \V. 122. 

Advance of Money on Security.] — An agree- 
ment to advance money on the security of land, 
is an agreement whicli refpiires to be in writing 
by s. 4 of the statute of frauds. JLmimuj v„. 
Itunldii, 1 Cab. k, E. -EJG. 

Use of Docks,] — A corporation, the owner of a 
graving-dock, issued regulations for its use. viz. 
that the dock would be let to parties requiring 
the same .for the repair of vessels,” at certain 
mtes : that a book would be kept for the enter- 
ing of the names of vessels intended^ for repair, 
and that as far as practicable priority would be 
given to vessels in the order of entry. A sum of 
three guineas was to lie paid on entering each 
vessel : — Held, that the contract for the use of 
the dock did not amount to an interest in land 
within the 4tli section of the statute of frauds, 
and that it did not require to be under seal. 
Wells V. 2\dmidori-u])Oii-I[}dl Corporation: 44 
L. J., C. P. 257 ; L. IL 10 C. P. 402 : 32 L. T. 
615 ; 23 W. E. 562. 

Alteration by Parol Agreement.]— The plain- 
tiffs agreed in writing with the defendant to let 
him a public-house from year to year, with an 
option for him to c;ill on them to grant him a 
lease for twenty-eight years, and a stipulation 
that if he sold, such lease for more than 1,200Z. 
he should give the plaintiffs half the difference. 
The plaintiffs subsequently granted him a lease 
dilTer,mg from that agreed to be granted in the 
following particulars. — It was for thirty-two 
year’s instead of twenty-eight. The rent was 
105?. instead of luOZ. The premium w^as SOOZ. 
instead of 1,200Z. Some covenants burthensome 
on the defendant wdiich had been agreed for 
were omitted. These alterations were arranged 
by parol only : — Heli.1, that the cEect of the 
alteration of the original terms agreed upon w'as 
that the old agree, ment was dissolved, and a new 
one made incorp^orati ug such pLirts of the old 
agreement as the [xivtics did not choose to alter ; 
ajid that as such new agreement related to land, 
and was not in w'riting it couhl not be enforced. 
Sanderson v. Crares. 44 Ij. J,. Ex. 210 ; L. E. 
10 Ex. 2:U ; 33 L. T. 260 ; 23 W. E. 707, 

Waiver.]— A. agreed to assign a lease to B.. 
and t>i tloliver po.ssessi»ni by the 3rd May ; and 
undertook that he had lawful riglit to assign. 
This conUMct was in writing. Neither partly was 
rotidy to ca,rrT the agreement into eifect on the 
3rd "May, and thereupon it was agreed by parol 
that/ another clay should be substituted in its 
place; — Held, that this parol waiver was void, 
being In confcraveation of the statute of, frauds.’ 
Sfmeii V. JM/imonf B Bing. (N.G.) 928 ; 5 Scott, 
196 ; B Hodges, 197 ; 6 L. j., C, F. S26. 

An agreement to grant a lease of lands, that 
all' sfcmw, on the lands on talcing' possession 
shbald be valued ; that on execution of the lease 
a counterpart should be executed j and that 
either of toe contracting parties making detoit- 


in perfonnaiice sliould forfeit 300Z., is an entire 
agreement relating to, an interest in lands, aad 
necessarily in writing, and a ]mrt of it cannot be 
verbally waived. Ilarveo/ v. (irahham., 5 A. E. 
61 ; 6 N. & M. 154 : 2'H. k W. 146 : 5 .L. d.. 
K. B. 235. 

Title to Lots.]— A. contracted in writing 

to sell B, sever^ii lots of land, dnd to make a 
good title to them, and a deposit was paid. .T t 
was afterwards discovered that a good title coiihl 
not be made to one of the lots, and it was then 
verbally agreed between the parties that the 
vendee should waive the title as to that lot : — 
Held, that oral testimony was not admi.ssible to 
show the waiver of the vendee s riglit to a good 
title as to that lot, inasmuch as the effect of 'such 
waiver was to substitute a different contract for 
the onc^in writing. (doss v. Niujent (Aarr/), 5 
B. & Ad. 58 ; 2 N. & M. 28 ; 2 L. J., K. B. 127. 

■ Becited Agreement.]— In an action by vendee 
[ against vendor, he produced an agreement, maile 
; as follows : H. having agreed to purchase of B, 
two leasehold houses, B, hereby agrees to paper, 
&c., H. to pay, &c., at the time of the conveyance,” 
&c. : — Held, that the agreement to purchase 
though recited as an existing agreement, was to 
be considered as forming part of the agreement 
produced. Rail v. BeUop 4 Man. k G.'410 : 5 
Scott (N.E.) 508 ; 11 L. j., G. P, 256. 

• Breacb — Promise to Pay Expenses.] — YHie,re 
a plaintiff sued for breach of an agreement, 
which was void, being for an interest in land, 
and not being in writing : — Held, that he might 
recover on the count for an account stated, 
having proved a distinct promise of the defen- 
dant’s to pay plaintiff the expenses he had been 
' put to in consequence of the breach. Seago v.. 
Beane, 4 Bing. 459 : 1 M. & P. 227 ,* 3 Car. & P. 
170. ■ ' ■ ; , . 

In an action to recover the expenses incurred 
by the plaintiff in investigating the defendant’s, 
title to mortgage lands, upon the ground that his 
title had turned out to be defective, the declara- 
tion stated that, in consideration that the plain- 
tiff would advance 2,000Z. upon the security of a 
mortgage of the land, upon the defendant’s 
making out a good title to mortgage the lands to 
the plaintiff, the defendant promised the plaintiff 
’ to him the expenses to which ho might be 
: subjected in case the loan should go off by reason 
; of the defectiveness of the defendant’s title : — 

; Held, that this agreement was not within s. 4 of 
I the statute of frauds, Jeahes v. White, 6 Ex, 

I 873 ; 21 L. J., Ex. 265. 

ii. Signature. 

See vol. iv. col. 51. 

iii. Parties, Sufficiency of Bescri/ption. 

WhafWords sufficient.— “ Vendor.^’ ] — In order 
to satisfy the requirements of the statute of 
frauds, the note or memorandum must contain 
either the names of the contracting parties or 
such a description of them that there cannot be 
any fair dispute as to their identity. Potter v. 
BuffiM, 43 h. J. Oh. 472 ; L. E. 18 Eq, 4 ; 22 
W. B. 586. 

The term “ vendor ” is not of itself a sufficient 
description of one of the contracting parties, 11k 

And see Tlwmas v. Brown, 45 L, J., Q. B, 
'■all 4 1 Q.'B; H.fl4r35 E, T. 327; 24 W. B.. 
821; Rodgem Y. Keon, [1894] 2Ir. B. 657— C, A 
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It in a contract for sale, de- 

scribed simply as “ propnetor, , 

<ragee,” or tlio like, the description is ^t^Giont 
to satisfv tlie requirements of 
frauds but not so if lie is described M ^eiicloi,^ 
or "client or “friend” of a named agent, or as 
“ solicitor to tlie vendor,” even where 

'.f . >7=“ « 

.E.£? s™ ■? 

his executors, not naming them. A memorandum 
of the sale, endorsed on the particidare, wa® 
bv the auctioneers as agents for the vendois . 

Hhd, that the contract w^s valid, and 
nerforiiiaiice decreed. J/ootl BaningWi, 

{Loi'iV), L. E. C Eq. 218. 


-StatMte of Frauds. 
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o Px'oprietor.”"! — On _ 

estate the particulars stated that the PyfPcrty 
was mitupfor sale by “the proprietor , lie 
■uiotioiioer sisnod a memorandum by which he 
hrecd that -"the vendor on his part should m 
all respects fulfil the conditions of sale mentioned 
■in th?miticulnrs”:-Held, that on thejiarti- 

■culars Lid mercovandnm there ' 

■ description of the vendoi;. 

43 L. L, Ch. irO; L. K. 18 Eq. 1 , 22 M . E. 

’^■'aii estate was offered for sale in lots shown 
mioii a plan on which various conditions were 
printed.^ il. made a verbal offer to 
of the owners, to purchase certain lots foi l.OOOh 
AV informed him that he must pm'chase fdiject 
to the conditions, and promised to 1^7 w 

before the proprietors. Shortly afterwards . 
wrote to lx. saying that the “proprietors 
•icceiited his offer to piirohaso the spooihed lots 

fOT LOi lOZ.. subject to the conditions on tne ^an 

Hold that the w-ord “ proprietors was sufficient 
to' identify the Tondors within the statute of 
frauds. ^L- X,Cln 10^ 

.App. Cns. 1121 ; 39 L. T. 173 ; 26 AY. E. bi,o— 
H. L. (E.) 

uTbe Property of Mr, A.”]— A receipt 

.given by the aiictioiieer's clerk to D. three days 
Tiftor the auction, and signed toy the cluk, 
acknowledaiiig payment of part of the purclmse- 
monev for-'I.St 4, Mr. Jolin Stafford’s property,, 
is not such a memorandum in writing iis would 
hind the vendor within s. 4 of the statute. Dgat. 
V. Staffoi’J, 7 L. K., Ir. i)90. 

« Owner.”]— The memorandum which w-as 

at the foot of the particulare and conditions 
stated that A'. & Son were agents for the 
“vendor,” who was desci-ibed as •vendor 
throughout the condition.?. The particidars 
stated that the s.ale was hy direction of the 
“owner” The eighth condition, by mistake, 
stated tiiat the vendor was a trustee for sale 

Held, that although the word “ owner by 

jtscU’a sufficient description of 
'.subsequent mistake was fatal, and the vendor 
was not sufficiently designated. £ute?wr r. jSank, 
,,(ilL.T.72. 

legal Personal Eepresentetiva.]— In 

conditions of sale the vendor was dewriM as 
“iegf.l l ensonal representative of L. At the 


tlmt vtL,to was 'the only 

peWon in a position to be^ 

presentative, and that there 

of administration to L. sestat . , , j j 

was a valid contract. 'loicU r. loj>hn>K A, h. l. 

308. 

Trustee.]-A contracl f '-'LLe!| 

in which the vendor is not named bat is state i 
to he “ a trustee selling under a a ast lot ,.au^ 
is sufficient within the ^ ‘ ; 

Catling v. Mng , « L J’-’-? '' ’ ’ 

36 L. i. 526 ; 25 A\ . E. ooU. 

Sale by Party in Possession.]— 

sufficient!}’ described to > T 563 ; 

frauds, v. 44 L. 3^ - 

L. E. ‘20 Eq. 11 ; 32 L. T. 42U ; 23 ^5 . E. 49b. 


ITame not Bisclosecl.]— i lunuiki » .i.- - 
of vaults. The defendant company eiiterod m o 
a ncsotiation for the purchase of tne k.i, e.^ i - 
secretary of the company wrote to the . 
acting te the plaintiff a letter f winch he sa.d 
that the directors thereby off ered to pulclla^e t, i 
9%0? cash, and to take over a mortgage U. 
iioOW. on the lease. The 

reply to your letter, wo are to ^ t 

the offer therein contained b?‘'E “ 

binding contract had been entered into, tiecau. e 
S alia) the name of the vendor had nut ben 
Sclosod oL a sufficient description Ytveii so as to 
satisfy the statute ot trnmls. JJanniM-n v. 

’^An^LffmEto*" writing to take a lease, signed by 
the intending lessees and attested l>y the ksso > 
agent, but not naming the le.-..'Oi amw -<11 
aridressod to- him as “ Sir,’' tc lowed bvtoi 
acceptance in writing by the .aguit. . < • . 
the intending lessee?, but not naming mo Ics- :. 
which letter was not .signed by ’'t! 

to in any other writing, is nor an aute mm - 
writino' within the S’^TJiture ot ii.atd’^ . , 

entitle" tlie lessor to have the same .speciticM.« 
performed. WHIhnn.s 4(. k. J-, k.i. 

W; 6Ch. D.olT; 21! A\ . k. “oO. 

Aecentance hy Agent in name of Principal. ]— 
AAliere an offer is made to an agent. 
it in the name of his prinmpa.. tins i' a -m -i - “) 
description of the lii'mcipai- f ’ V’ 

0.5 L. J.. Oh. 852: [1890; 2 Oh. -o. ; .o k. 1. 
270 ; -15 AA’. K. 232. 

^ Yeudor^s HamB meaitioacd by Piircbaser*^.— * 

Where a inemoraudum uf j!id UHr. 

contain the name uf the vender, biif ‘‘i"' 
was referred to in a subsequent letter writ ten 1} 
the purchaser i-Held, timt flus w'as a sii hi*a:i6 
reference within tlic statute ol frauds, 

V. WnimiUm, 3 Drew. 523 ; 2.> L. ^ . 

2 Jur fK S.4 433 ; 4 W. li. 531. sw / nmhs 
lV?7Li,,61 E. J., Ch. 42 ; [1691 j B tin 7i ha 
L. T. m ; 40 W. ll 77. 

Purebaser^E ' Hame mentioned by Tendor.J— 
Durinir parol negotiatioiis f«r the p«rchii5e ot au 
! estate, tlie vomlor wrote the psirehaser « solici* 
tor, proposing tliat tlic solicitor's ** client; sliotdd 
i ndviMice a sum to Day off a mortgage on the pio^ , 


-Plaintiff was the Icpee 
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perty. After fiirtiior ]iegotin.tions, the vendor 
signed and handed to the ])nrehaser a written 
statement of the ]»articiil*irs of the property and 
of tlie price. Subseqiieiitiy he signed and 
addressed to the ])urchaser a letter containing 
the following pa,ssag:es : I am about to relet the 
land at P. for another year, concluding yon will 
agree to it. . . . The Lady day rents will be 
mine, and the'’ Michaelmas yours” : — Held, that 
tlie^ signed statement of particulars was not a 
sufficient niemorandum in writing, the purchaser’s 
name not being mentioned in it, and that the 
defect was not supplied by the correspondence. 
SMtoii Y, Cole, 1 De G. & J. 58 7. 

Fame mentioned in Abstract of Title.] — 

Conditions of sale stated that the vendors were 
trustees, but did not name or otherwise describe 
tliem. The contract of sale was signed by the 
purchaser's agent, the auctioneers, as agents for 
the vendors. An abstract was delivered to the 
purchaser, entitled with the names of the ven- 
dors, and the purchaser’s requisitions were headed 
with the vendor’s name : — Held, that the abstract 
might be referred to for the purpose of curing 
tlie defect in the contract. Bourdillon v. Collins., 
24 L. T. 344 : 19 W. B. 556. 

Letters by Vendor.] — Where it does not appear 
upon the face of a contract or by reference of 
whom property is purchased, letters written by 
persons in the character of vendors may be con- 
nected with the contract for the purpose of 
siip^'ilvino’ this defect. Bohill v. Iluiclilnson., 5 
X. .V 'M.'251 : 3 A. .C E. 355 ; 1 H. 5c W. 394 ; 4 
L. J., E. B. 201. 

iv. Sulijeet-’Mattee, Sutfieleucy of 
Ide/it/f cation. 

In Genei’al.]— An agreement in writing for 
sale of a house, did not by de.scription asciirtain 
tlie particular house, but it referred to the deeds 
as being iji the possession of a person named in 
tiie agreement. The court held the agreement 
sufficiently certain : it could be ascertained by 
an incjuiry before the master that the deeds in 
the possession of tlie person named referred to 
The house in t|uestion. Ou'cn v. Thomas. 3 Myl. 
5: K, 353 ; 3 L. J., Cli. 205. 

Freehold and leaDehoids—Bonndaries. ] —Held, 
Tliata party having agreed to purchase premises 
stated to be }iartly freehold and partly leasehold 
couitl not, in tlie '^absence of fraud, concealment, 
(.tv misre}tresenratioii, resist a specific perforni- 
auce on the ground that the exact position of the 
] boundary line between the freehold and lease- 
lioM portions could lutt be nseertained. Monro 
Tiujlor. S Haro. 51. Affirmed, 3 3Iac. 5c G. 
713 ; 21 L. J., Ch. 525. 

Oompany — Purchase under powers of Act.]— 
A decree fur specific })erforma.uco of a contract 
lu pureliase laml imule against a company, the' 
contract beitig made out by reference to pro- 
eectlings taken lUiMv tl'ie compulsory powers^ of 
ilie compaviy\s act, Inyo v, liirminyham^ WoC 
terhttmpton^aml SCur Valle y i///., 3 De G. M« 5; 
G. 6«5S ; 2 Ei|. K. 80 , 2 W, li. 22. 

, What words sufficient-—** Property.*^]— Sale by 
aactlim under coiiilit ions which did not contain 
any description of wliat was sold, but it could 
be inferred from them that the subject of sale 
was real estate. A. bceaine the purchaser. After 


the sale the auctioneer signed and gave to Ijiin 
the following memorandum at the foot of the 
Gonditions : “ The property duly sold to A. and 
deposit paid at close of sale,” and at the same 
time signed and gave to him the following 
receipt : •'* Pinxton, Marcii 29th, 1880. Beccived 
of A. the sum of 21L as dejTosit on ]n’ope]Ty pur- 
chased at 420^.) at ‘Sun inn,’ rinxton, on the 
above date. Mr. G., owner”: — Held, that tlie 
receipt, memornnclum, and conditions contained 
a sufficiently delinite description of the property 
sold to enable the court to receive parol evidence 
of what the property consisted, and that the 
statute of frauds was no defence, Shiedlow v. 
CotterUl, 51 L. J., Oh. 353 ; 20 Ch. I). 90 ; 15 
L. T. 572 ; 30 W. E. 143. 

The receipt alone without the memorandum 
and conditions was a memorandum sufficient to 
satisfy the requirements of the stature. I h. 

The words “ the property,” in reference to a 
colliery, are not sufficient description of the 
colliery plant and stock on which to found an 
action for specific performance. Vale of Seath 
Colliery Co. v, Ferness, 45 L. J., Ch. 276 : 34 
L. T. 231 ; 24 W. B. 631. 

The words “the mill property, including two 
cottages in E. village,” are a sufficient description 
of the subject-matter of a contract to take the 
case out of the statute of frauds, tla:uigh part of 
the property is not in the parish of E, M'Muvra y 

V. Spicer., 37 L. J., Ch. 505 ; L. B. 5 Eq. 527 ; 
15 W. R. 332. 

The “F. Estate.”]— A receipt for a de- 
posit “ on account of the ['uirchase money of tlie 
F. estate ” : — Held, sufficient when connected by 
parol evidence with a signed memoramlinn whiek 
contained all the terms except the descri}>tion of 
the property. Olker v. Iluntimi. 50 L. J., Ch. 
255; 44 Ch. D. 205 ; 62 L. T. luS ; 38 W. B. 
618. ■ ■ 

“This place.”] — A vendor of leasehold 

premises wrote a letter to her solicitor stating : 
“ I have closed with W. for this place ” ; — Held, 
a sufficient memorandum in writing within the 
statute of frauds, and that parol evidence was 
admissible to show^ what “this place” was. 
Waldroti v. Jaeoh^ Ir. E. 5 Eq. 131. 

Public-House Fame.] — Contract to sell 

freehold property described as “ ‘ The Jolly 
Sailor, V offices, 5:c.” Held, that the subject- 
matter of the contract was sufficiently tldined, 
as the vagueness (if any) about the meaning 
of the words “‘Jolly Sailor,’ offices, 5:c.” might 
be removed by an inquiry at chambers. Naylor 
v. Goodall, 47 L. J., Ch. 53 ; 37 L. X. 422 ; 26 
AV. B. 162. 

Parcels — Extrinsic Evidence.] — A written 
agreement to sell and purchase twenty-fo.n‘ 
acres of land at T.” must be taken to refer to 
land belonging to the vendor, and is a sufficient 
description within the statute of frauds to make 
extrinsic evidence admissible for the pui’pose of 
identifying the land. Plant v. Bourne^ 66 L, J., 
Ch. 643 ; [1897] 2 Cli. 281 ; 76 L. T. 820 ; 46 

W. B. 59— a A. 

By Eeference to Plan.]— Where an agreement 
expressly refers to a plan, as existing tlocu- 
ment forming a term in the contract, eyidenee 
is admissible for the purpose of itientifying the 
plan ; but unless the evidence of identity is clear 
and satisfactory, speciiic performance of such an 




an infringement of the mle cnjus esfc solum ejns ‘‘ flan or 1 roperty sma t<> ana pmc. 
est usque ad crxjinm is sufficient to avoid the 23rd Oct. 18^4. i he propel 

contract Ijotwcen vendor and purchaser. Pope in the purchase is edg'c<i witu rea 
T. Garland, 4 Y. & C. 394; 10 L. J., Ex. Held, that the plan wa.ssiiaieiciKiyi 
jTjq^ XB. ‘"ind that the desen[)t'iou _ in tne c 

controlled by it. Xene 1 (fVofi Peu 

Plan to he Sattled.] — A. agrees by letter mmUmers v. punliloj. Ib 1.^ 

and verbally to take land on a building lease, _ And see d' 

and a rough draft is prepared, and fair copy and infra, col. 1169. 

X)lan made, after which anew clause is inserted 

at A.’s request, and agreed to by the defendant’s Part not helonging to Lessor, j- 
(the lantlowner's) solicitor: — Held, that as no into an agreement for the tran>l;L‘r of 
cox)y of the agreement was signed, and as it in a public-house, and the sale^ (.tf t 
clearly apxteared that the plans had still to be to B. The subject-mat ler of the 
settled, and therefore the premises were not which was in writing, was therein i 
defined, demurrer must be allowed. Adams v. •• the house and premises lie? now occii 
Wheatley^ 3 W. It. 96. by the sign of the White Hart.” 

a coach-house which belonged tc 

Plan Lost.]— A. by will, in 1832, devised Hart, and which, at tiie time of the 

estates, including Al. In 1835 he entered into a was not in A.’s occiiX'at ion. Jjut 
written agreement (unstamped) with A. and B. as tenant to A. fur a period wnicli 
for the sale of M. The xmrehasers p>aid a pired at the time fixed fur the coiniA 
deposit, entered into possession, and received the transfer by the agTOcment : Held 
rents and profits until 1838, when the survivor words, he now occupies' formed i 
became bankrupt. The assignees abandoned all part of the descriptimi of t'ne srd>jO( 
interest under the agreement, and the testator the agreement, and c<mld not be rejc' 
became the purchaser of M., being treated as demon st ratio, and consequently tlia 
having an equitable lien for the purchase-money, ment did not^iiiclui le the^ eoaeli-lma 
The agreement referred for tlie parcels to an v. LavelL 43 L. J.. C. 5 ■ 

accomxmnying map or plan, and to a schedule 30 L. T. 109 ; 22 W. lb 331. 
which showed their extent. The testator died, 

and this was a suit to establish the will. The , . ■ 

master found that the map or plan was lost: — DescrqdUm of Interest tontracieo 

Held, that the agreement for sale was a valid where Interest not expressed."— A 
contract notwithstanding the loss of the map or lund. not exprcs.in- wimt ir 

plan, and that It was never stamped. construed to mean the wiiole <4: fl'a 

tiuH It was a revocation of the will but the rooner. 2 II: 

heir-at-law must exhaust all means of iniorma- j ^ 

lion as to the lost map or plan before the court 'Ti;; co\"'t wiibnnt ab’urac u;nt 
2 yi’-q^«‘lY' 4 b°.?“.“tractTNnthout reference to piuelia-c the t.-:..!.. 

the plan of whiclnt_forms a part. Andmc v. ^-h^teycr it may be. unless t!,e iane 
Aitdrm', i W.iv. 3o/. agreement is clear. Stnitkrrn v. ]J' 

W. E. 4S7. 

Different Plans.] — A memorandum of an An agreement for the ] aired 

ag.i'eemcnt for sale signed by the vendor referred which dVes not mention the It-ngib 
to the ])roperty as “ The ‘ Jo,lly Sailoiy offices, Ac., granted by the lease, i' vui<{ fui‘ uncu 
with all the rights and privileges as per plan.” cannot be enforced. Ih. 
and on the back was ii.dorsed ‘‘Mr. M.” (the j 
vendor’s solicitor)— Please put on the number 
ill the plan,” There were two plans, and the lot 
comfudsing the “ Jolly Sailor ” in one plan was not 
identical in number or contents with that con- 
taining t,he ‘bloll}" Sailor” in the other jdan : — 

Held, that the mejnorandum was sufficient 
within the statute of frauds, the plan intended 
having been identified by the vendor in cross- 
exaininatioa. XuyUr v. Goodall^ supra. 

Part Coloured on Plan.] — By a contract 

B. agreed to sell, and C. to purchase, 200 acres of 
land or thereabouts, more or less, x>arts of the 
lands, delineated in a plan thereunto annexed, 
and thereon coloured brotvn. It turned out that 
the marked land contained much less than the 

200 acres, and the measurement was extended Afterwards the dciVitdam 
beyond the lands delineated Held, that the to offer a price for the Icom 
additional lands were not comprised in the the agent of the vuidur. ol 
agreement. Pellaney y, Kmgkti 5 L. T. 785 ; the vendoPs agent repJIti 
10 W.^B. 2B9, ' for the house, ^In iielf < 

Drainage commissioners agreed to sell a pro- nature of the vmulor’s i 
pertj to D, The contract did not refer lo any Held, that the letters lun 


< ‘ All his Estate and Interest . ” ] — A i ■ a vhwin 
by a vendor to .^ell '‘:dl his u.-tniu aod “ 

in certain premises, i.-^ pihjia facie goMd: and 
doe.s not neces.saiily njca-U nj! .agi'cfiijcni r ; 
sell an estate in fee simp]'.-, out may na-an ;;n 

equity of redemption <mlv. iVb/Xv- v. libiW. I 

N. 11320. 


1141 


VENDOE AND PUECHASEE — of Frauds. 


1142 


for the purchase of the lease. Coirley v. Watta, 
;23 L. J.. Ch. 591 : 17 Jur. 172 ; 1 W.'R. 484, 

x\ii a.c?reemeiit \Yas in the following worths : 
“A. agrees to pay G25h for the cottage and 
stahle, 13. paying the expenses of the leiise lijld 
hy ]\Ir, C. — Higned. A." : — Held, that such an 
agreement was not sufficient within the statute 
of frauds. Cox y . jllddletjmf 2 Drew. 209 ; 2 
Eq. 11. tm ; 23 L. J., Gh. 618 ; 2 W. E. 284. 

Suh-Con tract.] — A., to whom the owner 

of a rpiainy liad agreed to grant a lease, agreed 
on behalf of himself and all persons interested 
to sell the quarry to B., and “that the lease 
agree.'l to be granted by the lessor should be 
granted as B. "might direct” Held, that the 
memorandum was sufficient within the statute of 
frauds. Morgan v. WortMoigton^ 38 L. T. 443. 

vi. Conijdetenods of Terms of Cooitr act. 

O-eneral Eule.] — Specific performance may be 
decreed of agreement founded on letters and 
notes, if fully and completely settled in all 
points. Pojjhani v. iD/rc, Lotit, 801. 

"Where from letters a contract can be specifically 
mid explicitly detined, court will decree per- 
formance, but not otherwise. OurdonY. TreiTgan, 

1 Price, 64. 

Agreement not enforced on a letter unless it 
contain the full terms of the agreement. Clerk 
V. JVrIght, 1 Atk. 12. 

Before Biling Bill. ] — The contract oil which 
fspocilic performance is sought, must haTe been 
complete in all its essential parts before the 
filing of the bill. Adams y. Broke., 1 Y. C. i 
€.0.627. 

Whether Contract or Treaty.]— Ho specific 
pei'formancc of an agreement b}’ letters unless, 
upon a fair interpretation, concluded ; if doubt- 
ful whether more than treaty, to be left to law. 
IIuMhstotie V. Briscoe^ 11 Yes. 591. i 

Contract for land by letters, siitficient within | 
Hie statute of frauds ; not specifically executed, j 
unless 01)011 a fair interpretation importing a | 
coucludcd agreement, and not doubtful whether i 
onh' treatv." Stratford v. Bosicorth, 2 V. A B. 
:34i‘ 

Term of Contract not Supplied.] — Equity has 
jurisdiction to compel the specific j^orformance 
.t)f a complete contract, but cannot suiiply any 
ienu not agreed on. Ormond v. Anderson., 2 Ball i 
A B, 3611. 1 

The court cannot, when called on to decree j 
specific performance of an agreement, <Urect any | 
act to be done wliereby the agreement itself, if I 
injt already legally binding, can be made so. ! 
Jj'uminster Canal Co. v. Shreirslynrg of Hereford ; 
if//,, 3 Jur. (N.S.) 030 ; 5 \Y. E. 8G8. 

An offer by letter to sell or buy cannot be 
c-arried into etfect unless from the whole letter 
taken together an inference can be drawn from 
which the material ternrs of the contract can be 
ascertained. In tlic absouce of that it amounts i 
but to an oifer to treat, as nothing can be supplied | 
br conjecture, Ckn\i}er v. Hood. 28 L. J.. Ch. ' 

sil - ' ' ' ■ 

Wh^t Terms Eeqtiired.] — ^In order to lorn a 

tract by letter, of which the court, 'will 
" decree a specific performance, notbing more is 
necesBary than that the amount and nature of 


the consideration to be paid on one side and 
received on the other should be ascertained, to- 
gether wdth a reasonable description of the 
subject-matter of the contract. It is the clearly 
established doctrine that the court will carry 
into execution an agreement so constituted. 
Kennedy Y. Lee ^ Ail. 

Memorandum Eeferring to Draft Conveyance.] 
— The memorandum of an agreement required 
by tbe statute of frauds must be a memorandiiin 
complete at the time the memorandum is made. 
Mundy v. Osprey^ 49 L, J., Ch. 216 ; 13 Oh. D. 
855; 2S Wh IL 347. 

A letter from an alleged purchaser inclosing 
and referring to a draft conveyance in which 
it was recited that he had agreed to purchase 
land Held, not to be a memorandum of a 
completed agreement. Ih, 

Whole Correspondence to be Considered.] — 
W'here a court has to find a contract in a corres- 
pondence, and not in one particular note or 
memorandum formally signed, the %vhole of that 
which has passed between the parties must bo 
taken into consideration. Hussey v, Horne- 
Payne^ 48 L. J., Ch. 846 ; 4 App. Cas. 311 ; 41 
L. T. 1 ; 27 W. E. 585— H. L. (E.) 

Per Lord vSelborne ; — The observation stated 
in Jervis y. Berridge (L. R. 8 Ch. 300), that 
“ The statute of fraiuls is a weapon of defence, 
not ofience, and does not make any signed in- 
strument a valid contract by reason of the 
signature, if it is not such according to the good 
faith and real intention of the parties,” aifirmed. 
Ih. 

Purchase Subject to Vendors Approval.] — D. 

at a/sale by auction signed a memorandum that 
he had “ this day purchased from Mr. Stafiionl, 
the vendor, by public auction, subject to his 
approval, the premises mentioned in the annexed 
particulars, for the sum of 250b, subject to tbe 
conditions of sale also annexed hereto.” This 
was not agreed to by the vendor, nor was there any 
subsequent adoption of the contract under his 
hand: — Held, that there was no agreement 
enforceable against the vendor, as the contract 
having been made expressly “ subject to his 
apiproval,” the memorandum of that date only 
amounted to a proposal, and did not constitute 
a note in writing, within the statute of frauds. 
JDyas Y. Stafford, 9 L. E., Ir. 520. 

Verbal Agreement Followed by Letter.] — 
entered into a verbal agreement with B. to sell 
him an inn called the L. Inn for 950b On the 
following day W.’s solicitor wrote to 8.’s solici- 
tor : — “ \V. has been with ns to-day, and stated 
that he had arranged with your client 8. for the 
sale to the latter of the L. Inn for 95UZ. We 
therefore send herewith draft contract for your 
perusal and approval”: — Held, that this letter 
was not such a note or memorandum of an 
agreement as is required by the statute of frauds. 
Smith T. ir<pbs‘^£ 0 ', 45 L. J., Ch. 528 ; 3 Cli. I>. 
49 ; 35 L. T. 44 ; 24 W. E. 894. And see Cases, 
supra, cols. 1120—1125. 


vii. Communications Addressed to Third 
Parties, 

General Bule.j-r-Agrcement by letter to third 
person to sell sufficient, to take case out of the 
statute of frauds. Smgood v. Meule, Ere. Oh. 
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501 : 1 StT. -120. 
S\Yanst. 423, u. 


And see Child v. Cornier^ 3 


Party bound by Letter to Ms Agent.] — There 
have been cases where a letter written to a man’s 
own agent, and setting forth the terms of an 
agreemeixt as concluded by him, has been deemed 
to be a signing within the statute of frauds, and 
agreeable to the provisions of it, Wei ford v. 
lirdzlcy.! 3 Atk. 503. 

After negotiations between the agents of the 
vendor and purchaser, a letter was written to 
the vendor b}" his agent, stating that the pur- 
chaser had agreed by his agent to purchase the 
property (which was sufficiently identified) at a 
certain price. The vendor frequently wrote to his 
agent in reference to the transaction, such letters 
being communicated to the purchaser’s agent : — 
that there -was a binding contract within 
the statute of frauds. Carjmtter v. ClLurchilh, 

2 W. E. 364. 

Agency, how Constituted.] — xV. and B. 

having entered into a verbal treaty for the pur- 
chase of premises belonging to A., and not being 
able to agree as to the amount of the purchase- j 
money, A. addressed a letter to C., stating that ' 
he W'ould take a certain sum from B. for the 
premises, reserving a small portion of the same 
for his sister, if C. ap[)roved of it. B. subse- 
quently lodged the sum named by A. with Cl, of 
wiiich lodgment Cl made a memorandum on A.’s 
letter, with a remark that it was “ a great 
price” : — Held, tliat C. must be considered the 
agent of A., and that as he had signed the con- 
tact acknowledging the receipt of the purchase- 
nu.>ney, A. w'as bound to perform the agreement. 

Fulii v. Boland, 1 Dr. & Wal. 37. 

Solicitor Agent for both Parties.] — A., 

being entitled to certain lands, proposed to his 
solicitors, wiio were also the solicitors of certain 
trustees, to sell to such trustees the lands. The 
pji’oposal was made by a series of letters written 
by A. to his solicitors, and such letters w'ore 
replied to by the solicitors. The proposal having 
been agreed to on behalf of the trustees ; — Held, 
that there W'as no binding contract, Slireunihunj 
(Bari) v. Shreimhunj (Counters), 18 Jur. 397. 

Letter to Solicitor — Sub-sale.] — The executrix 
of a lessee agreed to sell to A. the residue of her 
term (except, a day) for 4007. This agreement 
was entered into by the executrix without a 
written memorandum except a letter wait ten by 
the exeemtrix to her owut solicitor. Subsequently 
the landlord agreed with the executrix for tlie 
purchase of the residue of the term for 5507. A., 
on hearing of this, offered the executrix, if she 
w^ould complete her contract with him, 1,0007. as 
purchase-inonoy, and indemnity against any pro- 
ceedings on the part of the landlord, t^he 

accepted the offer, and demised the premise, s to ; , -* , , ‘ . 

A. for the wiiole term, wnuting a day: — Held, ? letter, onenng lu .sell 

that the landlord was entitled to a specific per- j ^ ^^'ttluation, for a wiiveyancc? on paymeiit p>f 
. fotmance cf hl^ agreement, :not onlv against the, imrciiase-intajey mto the bajik j.iy fJte plam- 

executrix, but against A,,' quaere, "whether the j certani djiy ; in detimh ol: paymeiii; the 

ho snHoitoi' wjifi a «nffir«iont: ■niomnran- I (hSlillSSCd W'itu COstS. .huO J.amflll.g COU- 


wife to receive money from ihe plaintiif in con-* 
sideration of fines (he being iucaiEilde of receiv- 
ing them), and had written a letter to a third 
person acknowledging the <.Iemise, and stating: 
that he wais ready to make leases ; — Held, suffi- 
cient to take case out of statute, llartlaj v.. 
Wilhimim, 1 Bddgw\ L. & B. 357. 

Promise to leave Property at Death — Eepeti- 
tion of Promise in Affidavit.] — B, files a Ijill 
stating that on his marriage with his late wife 
no portion wn'is given to her, luit tlmr her father 
Y. had promised and contracted with B. that luj 
wmuld, at his death, leave to his daughter ai.v 
equal share of his propert^y with his other clnl- 
dren ; that B.’s wife died leaving two chiidren, 
who had lived with and been brought up by their 
aunt at Y.‘s house ; that B., wishing to take hfs 
children under his own protection, Y. applied for 
a commission of lunacy against him, anti filet I an 
afildavit stating the words lie used up'on B.'s 
marriage to be, that bis daughter should, at his 
death, share with the rest of his children ; ana’ 
that Y. died, leaving consideral>Ie personal pro- 
perty.' B., under the circumstances, claimed to 
have the promise made on his marriage specifi- 
cally performed. Demurrer for want of equit}^ 
overruled. Barltwortlt v, y'ounq, 4 Drew. 1 : 
26 L. J., Ch. 153 ; 3 Jur. (x.s.) 34 ; 5 W. K. 156. 

viii. Admission of Contract Vy Ansicer* 

Parol Agreement Admitted. ] — X court of equity 
will decree a specific execution of a parol agree- 
ment, if it be set forth in the bill, ami coufesst-d 
by answer. Syoiondson v. Tweedy Pre. Ch. 374. 

* Whether an agreement by parol, but confc.s-.eil 
in tlie answer, shall be execute<l though not in 
writing. Hosier v. Brad, 9 5Iod. 86. 

Eqiiit}^ will deci'ce ]jerformaiice of parol agree- 
ment, if it is atlmitted in the aiisw’er. ’ Cu titer v. 
Halsey, Amb. 586. 

Plea of Statute of Prauds.] — If on a biH 
brought to have execution of a parol agrecmeui, 
the defendant, by answ’er, confesses the agreu- 
ment without insisting on the statute of frauds, 
LCc.,the court wuTi decree an execution. Croystii /4 
V. Banes, Pre. CIi. 2«t8. 

Defendant, by answer, admit ting agreemeuH 
may, if he insist on tiie statute <4* frauds, huvi;: 
benefit of it at hearing. Cooth v. Jaclason, 6 \'es. 
17, .■ 37, 

Amended Bill.] — In a hill i\tr tlie sp^,?ciite 
execution of an agreement, tiu* plaiiuiif ma,y 
abandon the agreement, and may. by amended 
bill, seek to have the bemdit (jf att agreement ad- 
mitted in the answer. Willis v. Brans, 2 Dali 
B, 228, 

'Form of Decree.] — Decree upon the answer, 


letter to the solicitor wuis a sufficient memoran- 
dum in writing within .the meaning' of ■ the 
statute of frauds, Ac. Goodicin v, Bieldlny, 4 
De Cb M. & G. 90 ; 1 W, ii. 343, 

imm. Ditter to., itmngor,]. --r ..On. : ..Ml!. . ' te ; 

spcoiic,,, pertonhance, of. ,|m.rol,,a.greement.: to.,. let .1, 
lands, evidence that defendant had sutoed his t 


ml I Jig i 

tract until payntent. The cstatcq therefoaq did 
not- pas.s, by a previmis ilevfsc, 'but dtseendecl 
to the heir, (luskartk v. Idmtkcr (,LiO'd}, US 
Ves. 107? 8 E. ID 310. 

lx. Fart Ferformanre, Sm Dakblobd AHU 
■ BpjsciFic? FmmmxMCM, 
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X. Parol Variation. ferLAKDLORD AND , 
Tenant. Specific. Peeformance. 

3, Time mmien op the Essence op 

. , THE ■■OONTEACT. 

a. By Original Stipulation. 

Euie Ie Equity.] — Time is not generally re- 
garded as the essence of contract in equity. 
l<rton V. Slade, 7 Yes. 278 ; (:» R. R. 124 ; where 
several instances of this doctrine are men- 
tir)ned. 

'ihme held not essence of contract. Ctihson v. 
Palter.wn, TAtk. 12. 

The time at which a contract is to be per- 
foi-nied, is not essential in equity as at law. The 
relief against the lapse of time is in the discretion 
of the court upon the circuinstances, as if the 
contract is abandoned. Iladoliffe v. Warrmg- 
ton, 12 Ams. 326. 

A contract of which time is the essence, and a 
chief term in which is the punctual payment of 
interest, not enforced, where interest was left in 
arrenr two or three days. Ilieks v. Gardner, 

1 Jur. 541. 

_ On a bill for specific performance, the ques- 
tions whether the time was originally of the 
essence of the contract, and whether being so, the 
defendant has done any act whereby he has 
wai^’cd it, as a ground of objection to the per- 
formance, are questions depending on evidence, 
and not to be decided except upon the hearing. 
Lerg v. LUido, 3 Mer. 81. 

If time is to be considered as of the essence of 
a contract, that point must be made promptly. 
Jfo/rro T. Tinjlor, 8 Plaro, 51. Affirmed 8 Mac. & 
G. 718 ; 21 L. J., Ch. .525. And see Madcley t. 
Booth. 2 Re G. k; Sm. 718 ; Price v. Griffith, 1 
Re G. M. & G. SO ; 21 L. J., Ch. 78 : 15 Jur. 1098. 

Time will, in equity, be deemed of the essence 
of the contract, in all cases where it can be 
collected, from the terms of the contract, that 
tlie parties intended that the time for its 
com]>letion sliould be strictly adhered to. 
lllinrell v. Kmqht, 1 Y. & C. 401 ; 4 L. J., Ex. 
Eq. 52. 

Delivery of Abstract.] — IRerely undertaking 
to tielivcr an abstract and possession at a 
pariiculnr time dues not make it the essence of 
the contract. Boehm v. 1 J. *fc AY. 419 ; 

2I U. R. 218. 

Y'hen a contract fur sale is entered into by 
vehieli it is stipulated that the abstract is to be 
delivered on a particular day, and it is not 
dclivercri within a reasonable time after tliat day, 
the ]>urchaser is at liberty to repudiate the con- 
tract. I’enn v. Calf ell, 27 L. T. 469. 

('onditions of srde stated that an abstract of 
title would be. furnishetl within seven days from 
i he day of sale. The purchaser s solicitor called 
fnr the abstract two <lay.s after the sale, but the 
ab.sfraet was nor delivered till thirteen days after 
the sale : — field, that the time of the delivery of 
I he ai;«t.ract. was not of the essence of the contract, 
the importance of stipulations as to time being 
. dttferetrtly rtyja rded in ' courts of kW' ^and ' equity, 
Bidertfi v. Berrg, II Re G. M. & Ci 284 ; 22 R. J., 

yttymeut of Phrehaii Stoaey.j—Upon sale of 
a tevemoii, part of the terms was /-that the 
money be paid by a, certain time; not being, so 
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by default of vendee, vendor discharged from his 
contract. Kewman v. Itogersff Bro. 0. C. 391. 

Deposit.] — -The time for paying the deposit 
may be made an essential term for enter- 
ing into a contract for sale of an estate. 
Homy man v. Marry at, 6 H. L. Cas. 112 ; 26 
L. J., Ch. 619; 4 Jur, (N.s.) 17. Affirming 21 
Beav. 14; B AY. E. 502. 

Completion of Purchase.] — Conditions of sale 
stated that the purchaser should pay a deposit 
as part of the purchase-money and sign agree- 
ments for payment of the remainder on or before 
August 17th, when the purchases were to be 
completed ; should the completion be delayed 
from any cause whatever beyond that period the 
purchasers were to pay interest on the balance 
from that date until completion Held, that as . 
by the conditions a possible poslponement of the 
purchase was contemplated, time was not of the 
essence of the contract. Patrleh v. Milner, 46 
L. J., 0. P. 537 ; 2 C. P. R. 342 ; 36 L. T. 738 ; 
25 AY. E. 790. 

Title not Shown,] — Bill for specific performance 
of articles for purchase, dismissed with costs, 
because title was not laid before counsel within 
time limited. Zeivis v. Lechviere {Lord'), 10 
Mod. 502. 

If the vendor does not show a clear title by 
the day specified, the purchaser may recover hack 
his deposit and rescind the contract, without 
waiting to see whether the vendor may ultimately 
be able to establish a good title or not. Wilde, 

V. Fort, 4 Taunt. 334 ; 13 E. E. 616. 

And if the vendor contracts to make out a 
good title by a certain day, the vendee is not 
bound to apply to the vendor respecting it before 
that day. Berry v. Young, 2 Esp. 640, n. 

A purchase was to be completed on the 25rh 
October. Before that day arrived the purchaser, 
at the vendor’s request, extended the time to the 
5th November. The title, however, was not 
completed on that day : — Held, that the purchaser 
was at liberty to abandon the contract. Parkin 
V. Thorold, 2 Sim. (n.s.) 1. Affirmed 16 Beav. 

59 ; 22 L. J., Ch. 170 ; 16 Jur. 959. 

In equity the time appointed for the completion 
of a contract is not, as at law, of the essence of 
the contract, but it may be made so by direct 
stipulation or necessary implication. Ik. 

By a contract in writing, E. agreed to purchase 
freeholds from N., subject to the title being 
accepted by his solicitor. The purchase-money 
was to be paid on the 29th September, on which 
day it was })resumcd that the contract would be 
completed and possession given ; but in the event 
of the purchase not being completed on tliat day, 
the purchaser was to pay iuterest up to such 
reasonable time as might be agreed upon by his 
solicitor. AAffien the title was produced it 
appeared that E. was not the legal owner of the 
land, but had agreed to purchase the same by a 
contract which was not completed till after 
the 29th September, 1873. Held, that, on the 
construction of the agreement, it was to be 
completed on the 29th September, and that, the 
action having been commenced before the Judi- 
cature Act came into operation, time was of the 
essence of the contract ; and that, the vendor 
not being on that day in a position to make a 
good title and execute a conveyance, he could 
not sustain an action for damages. Nohle v. 
Fdwardes, 5 Ch, R. 378 ; 37 L. T, 7— C. A. 



■ssenco o£ the contract C objec'tionwas made within the 

jonditions o£ sale. &i:a.ton t. Mapp, 2 Coil. t. . pu,. chaser, 

'''Time made o£ the essence of a contra^^^ made'witMn 'the mnntli, llio is- 

silioTT Cl,. “= ■• > 

L. T. 4:y3 ; 9 W. B. 243. - , tt 1 1 tliat B. coiiUl iiof 

If a Tender of leaseliolds tract aiKi recover the dept^t^i 

essence of a Ssts noon having taken possession ot .oe 

for the completion of the of could not be placed in statu uu 

the money being paid he may m the^e;«n of oould ^ ^ ^ 

the purchaser’s neglect, omiss on, “ ^2 ; 30 4. E. 3W-C. A. 

comply with such request, avail himsclt or ax, 

power in the contract to “'I'Mp'io ~ : , Ifo Title.]— A coiiiiiiioi 

^ Byanagreomentbetween the plaint ft jehvoved within fou 

compans', The company was to P°'“. ^ considered waived, and in tins i 

the plaintifi’s lands and inakc and coiitraci 

theconvonienco oE theplaintifi,so ma 5 ^ ^ where the vendor has no ntle 

and of such kinds as the pl™]’-''™® vLj.U brass J2 L. J., E-v. 108 ; 

month after tlie Where conditions of sale m 

of the land. In Eece“’^®t-dhe conipany onta objections of the css 

into possession, hut no award or ^ March trfict, a purchaser can, after the 

the works required was St that vendors have no tit 

following:— Held, that tlie stipulation c= _ Stallif/vass (supm') follow 

iiP%eo-nrded as of the es.sonce of the con- A „ t„„ n, .... 


Possession.]— If the contract stipiilatci ui.u 
the possession should be given at « 5-e>-';,‘]p • 

it is competent for the purena-er ... 
both tinie and a vacant posses.s x. i .V" 

essence of the contract, auu dio coua -a .u. 
receive, as ovixlence that siieliwas tiie piucnu.-er s 
intention, stateiiioiits iii.aue by , ti... agei... ol toe 
purchaser at the time ut siguuig mu c.u ...i . . 
Where a pnrelwser has conseuiexl u. um.iigo l.ix 
time for completit.ii, aiul lyiieiu il wiua.i. 
so.ssion was of the essence ol me c...!Kraci. it 
competent for him to object t,. ei.inpie..e .d ue 
expiration of such ciilurge. ..nit. i .•■ 
possession is not lb on 

done no act towards cmpiem.ii .4 ta.- o .iiU, . 
after he had notice ilnu 

not be given at the day. Ac/o.. s.A<..«w<,/, 
1 De G. vie Sm. 441. .. , ,, 

On the I4th Decoinlier s'.gm/d a;._a,myeme il 

for the piirohnsc from I.ol u leasc.iol.l 

and premises. Thu agreumwii contuiued these 
words; “ io-ssesfiou to be T 's 

JanuaiT next.” I'o.sse.ssioii vyuhout pivA o i . s 
title was tendered on the 1 J.' 7‘* 

refusal to accept it. On bill pr sl»ucitic pu- 
formance:-Heid, that possession P*' 

session with a gooii title shown. JMrv v. 

-L. li 3 Oh. bi ; U L. 1. 4*2 1 Ife * 
166 . Aud see v. II £#wl( suiira.., eph liw* 

^ ■ Oooapfttioa.l—A. iiigreed to sell to B. an 

orchard, described, as being, in, the, dpcopafcjoo of 
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P.. and that the purchaser sheiild have possession 
oil the (lay apj')oiiiiedi for completion : — Held, that 
possession did not moan personal occupa- 
tion, and a deci'cc for specific ]ierformance 
was made against B., although xi. was unable, 
by reason of P/s tenancy, to put him in actual 
occupation of the premises. Ltihe v. Deem, 28 
Beav. G07. 

Wager Oon tract.] — On a wager contract as to 
price of opium at a sale on iVotli Koi’cmber : — 
lield, time not of the essence, and therefore the 
oontnuit Inndiiig, though tlic sale took ]ilace on 
7th December. Chotayloll v. Manlehahinid, 
CJodayloll v. U(jfjeecliuntl , 6 Moore, Iixd Api). 
251; 4 W.B. 317. 


b. By Notice. 

General Eule.] — Time mayliy the terms of the 
contract be made the essence thereof. But it is 
not decided, that where there is no special stipu- 
lation to that effect, it can be made so by a sub- 
sequent notice that it will be so considered. 
Iteynoldax. Xelsnn, 6 Madd. 26. 

Though lime be not of the essence of a con- 
tract, it may be made so b}^ notice, where there 
has been great and improper delay on one side in 
completing. Al/iy v. 6 Beav. 124. And 

see tSiowart v. Smithy 6 Haro, 223, n. 

Where time is not the essence of the contract, 
liy its original terms, it maj^ be made so on 
reasonable notice by either party ; but where an 
•objection, founded on such a notice, is set up and 
faih, the defendant will have to pay the costs up 
to the hearing. Ta\jlov v. Breion, 2 Beav. ISO ; 

L. J., Ch. 14. R. P., Parrel Vn Tlweold, 16 
Beav. ; 2 Sim. (n.s.) 1 ; 22 L. J., Ch. 170 ; 16 
Jiir. i'aO. 

Eeasouable Time.] — When, after a contract for 
the sale of land has been entered into, a notice is 
given to make time of the essence of the contract, 
tbe question whether the notice is reasonable or 
iifit must be judged of as at tbe date when it is 
givejj, xlfter considerable negotiations a notice 
was given on 2'lth Rejuember for completion on 
<<r Ijoforc the 31.st (Petober ; — Held, that the 
notice i>f the 24t]! Septemlier fixed an unreas(3n- 
rdily short time for the completion of the pur- 
cha-iG. and was therefore invalid. Crawford v. 
Tiwqood, 49 L. J.. ClL 108 ; 13 Ch. D. 153 ; 41 
L. t. 549 ; 28 W.'lh 248. 

M'here a contract for sale fixes a day for com-, 
phuiou, and ])rovidus that if the purchase is not 
<;ompIeted on that day t'ne ]>urchaser shall pay 
interest from that day until completion, time is 
r.ot of flic essence of the contract so as to entitle 
tiic pnrtdiascr immediately to repudiate if, in 
c('m.se'iuence <4’ a <lcfecr <tf conveyance merely 
an<i not tiflc. the vmitlor is unable to complete 
-on ilic day fi.xed. Where the defect is one of 
Cnnvt'yance and titne is itot of the essence of the 
coJifruet, the purchaser not entitled to repudi- 
ate after i he day fixo'd for completion until he 
lias givm llie vendor notice to remove the defect 
lyitldii a reascmable time, and the vendor lia.s 
1‘jilled to do so. Hattm' v, 57 L. J., Oln 

m J 3S Ch. IX 334 ; 58 L. T. 271 ; 36 W. R. 
ai7. t .. 

Consideration of the questions, whether time 
%va» of the , essence of the contract, whether 
re&shnaWe notice to complete was given, and , 
whether that ' - notice was ■■ ’complied 
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Machryde v. Weehea^ 22 Beav. 533 ; 2 Jur. (x.s.) 
918. 

When time is not originally of the essence of a 
contract, one of the parties is not entitled afte^’- 
wards by notice to make it of the essence, unless 
tliere has been some default or unreasonable de- 
lay by the other party. After a delay of two 
years the vendor gave notice to the purchaser to 
complete within three weeks .-—Held, that the 
time was unreasonablj’- .short, and the notice 
therefore of no effect. Green v. Srvht, 40 L. J., 
Ch. 166 ; 13 Ch. D. 589 ; 41 L. T. 724; 44 J. P. 282. 

Contract to be conqileted on 1st August ; on 
4 til August two requisitions remaining uncom- 
plied with tbe vendor gave notice to rescind un- 
less completed within a month : — Held, that t lie 
notice was not reasonable. WelU v. 'Mairwell, 
32 Beav. 408. Affirmed, 33 L.. J.. Cli. 44 ; 9 Jur. 
(K.S.) 1021 ; 8 L. T. 713 ; 11 W. B. 842. 

Limited Title.] — In November, 1861, S. 

agreed to purchase property, and verbally agreed 
to take a limited title. Negotiations were carried 
on as to the title till December, 1864, waien the 
purchaser gave notice that unless within one 
week the vendor w'oiild agree to comply with the 
requisitions, he should require a good marketable 
title to the wiiole property, and if that were not 
showm within five weeks the contract w'ould be 
treated as rescinded ; — Held, that the purchaser 
having agreed to accept a limited title, and the 
negotiations having gone on upon that footing, a 
complete title could mM bo demanded ; and that 
the time limited by the notice to rescind was not 
reasonable. M' Murray v. Spicer, 37 L. J., Ch. 
505 ; L. B. 5 Eq. 527 ; 16 W. B. 332. 

No Title.] — The rule that wiiere time is 

not made of the essence of the contract for the 
purchase of land, the purchaser cannot, in the 
absence of unreasonable delay on the part of the 
vendor, arbitrarily fix a short day after wiiich he 
will not be bound, does mot apply to a case where, 
at the date of the contract, the vend(jr had not 
power to sell the estate. Lee v. Soames^ 50 L, T. 
366 ; 36 W. B. 884. 

Option to Purchase.] — An option to purchase 
became effective on 14th August, On 2nd Novem- 
ber vendor gave notice to complete within six 
wrecks : — Held, that six w’eeks w^as not a reason- 
able time. Pcqy v. Wiaden, 16 Beav. 239 ; 16 
Jur. 11U5 ; 1 W! B. 43. 

Notice to Rescind.] — A. purchased a mine 
from an agent of the owmers, and contracted to 
.sell it to a company. The company discovered 
that the original owmeus had sold tlie mine to 
other parties, and then gave A. three months’ 
notice to rescind the contract unless completed. 
A bill by A. for specific performance dismissed 
with costs. Reed v. Don Pedro North Del Rey 
Gold Mining Ou., 10 L, T, 836 ; 12 W. B. 1049. 

c* From Nature of Subject-Matter of 
Contract, 

Yalue Fluctuating.]-— Time is of the essence, 
wdicrd subject of contract is of nature liable to 
daily fluctuation in value. Doloret v. RotN 
^ekildj 1 Sim. & S. 590 ; 2 L. J. (o.s.) Ch. 125 ; 
24 E. li. 243. , 

Public-house.]— Time held to be of the essencu 
of the contract by reason of the nature of the tiado. 



Eg Time when Essence oj Contract, 

roll purchaser delivered ohjections some wee 
It: Ihr^enty-one dap, an, I the s . 

;Bq. received them ami corresipuded %\itli 
• T chaser about them: — Held, a \\aAa 

fs vendor’s Bolicitors. iVUere objeerwM 

a“to be considered as waived 
--•nv within a certain time after the 
'date abstract, qumre, whether that coiidittci, 
hoisted ’ok if 

that V. Z7i«(7e,/, 13 pm. 20 b, fa Jl 


viz. that of a publican. SeatoiiT. 

0 0 550 S.P., 6’»,rffl/«.'V.OT,lKuss.3Tfa;2.'>R.h 
V. L,Me, 37 L. J., Ch. 330 ; L. E. o Bq 
Wd ' H> W. R. 717. Cowles v. 
ck il • L. it. 7 Ch. 12 ; 25 L. T. 521 ; 20 W. B 

^^Whoro on the sale of a 

concern ncTOtiations continued iiftci the aat 
fixed for completion, and ’■'Itimatclyjhe jendo 

gave ten days notice to ‘ oircuin- Atnrmca, j. cum v-. — — - 

the notice was reasomable irmlm the ouu ^ 

stances. Smith y . Bat'iford, 7*^ • • • . Special Condition.]— -A special cmidituvu 

possession, i^jmrier v. Ilciiwock, 1 1 es. 007. the timi^h^o 

0„l;WtaM,anattoriEh>» "‘g KaTto Siyfepth «, tat 

,,.ta ir™« y. 1 ^ “• ' “n itta V. i; J«t. i»ta 


mat delay Suffieient.]-Circumstaneos of 
delay held not to arnount to a pppj -p 
quisitious of title. OaucA v. ^o • v 

*^kpektlc performanoo decreed, the abstrixct . 
having been delayeil and kept without ob- 
jection, ami the vondco, upon the 
and the circumstances, nut being ^uit irk I i. 
insist on the same as the^^essence ot tiie contiuci. 
Seton Y, Slade, 7 Ves. 2i)5 ; G R. R. 1«+* 

Specific performance of an agreeniuit to 
purchase may be decreed alter wnsi.leraWe 
delay if the yendee has not demanded hi. 
deposit or shown a, determiuatiun not ^ to |;ro. 
cecd in the purchase. Ptneliv v. Cunei^, t ho.' 
C. 0. S29. 

By the terms 
were to be proi 


d. Waiver. 

General Eule.]— Time may be made the 
essence of a contract but may be waived bj 
conduct. Sudioii V. Bartmm, i JIadd. 110. 

Payment by Instalments.] — Contract by 

Tvitli the prior 

tiidr "^interests and pay- 
certain date, and time 
of the contract. The 
plaintiff did not pay the instalments until a con- 
kderablc time after the stipulated period, but 
such later payments were accepted by the 
ySdors. On a bill for specific performance by 
the subsequent mortgagee Held, that every 
default by the plaintiff in payment of the 
•lns4lments at the stipulated time is a new 
breacii of the contract, but that m this case the 
breach had been waived. Hunter Y,Huiiell, 4 
vinv^ d->n • 14 L. J.. Ch. 194 ; 9 Jur. o20. 


plaintiff, a subsequent 
mortgagees, to purchase t*. 
the purchase-money by a ( 
was to be of the essence 


of an auction the ntle <ieed.r’ 
.._„diiced by .a ceitain.^ yda^s 
were not, but the purchaser received thma 
afterwards without objection ; 
wards object to the delay. Umith v. / in-, turn, 
2 Anstr. 527 ; 3 R. IR 620. , ■ . , , ,, d,. ''' 

Where, by the terms of an ancrioa, the. 
is to bo completed by a certiiiu dav : yeRit 
neither [larty take any step to quicken die tn lU. 

— - - . till it bfcCOQKis inipo.<dble to execute t tie ^ 

'chaser should be released from Py ^hc tlay fixed, the time is wai\ed.^ ana 

.le abstract was not immediately will intcHere to }U'event the lHm'na>er 

nnunications on the subject of atlvantage of it at law. v. I nix^ 

oiitinued between the parties 92.^ ; i East, 81 ; 4 R. R. 874. ^ 

Jmited by the contract had ^ime is of the essence of the eoiitraei: ; aived 
-Hold, that under these circumstances, pi-otracicil treaty. v. BerHui, 

■'■■-“--1 as todime-was ' Yes. 220 ; 12 R.IR US.' " 

Hi pwell V. Htught^ 

Kegotiatiens after Tim© to Complete, j-'-; 

. qtinulated in the 1 Agreement for sale, and if throiigli dehnilt ui 

IhatR shoSabe^Y^^^^ the vendor sale is not cumplei ed by 2uih^ May. 

' ' dav stated Held, agreement to be vuid. On 24th Alay 

- ^ '* and were going on, ainl the purchaser then discovered 

' on -searches: ''a liccd not disctoseil in abstewtr 

eardimr, which afiooted the title. The land was pasture 
- hand, and possession wa.B ncctwary Iwitore Uio 

end o! May, so tliat lands conid be stocskecl^ CJa 


the title were continued bet^^ 
until the tmic limited by thi 

expired,,:— I™:,--, .. , 

the benefit of the stipulation^ 
waived by the purchaser. - \ 

1 y. & a 401 ; 4 L. J., Ex. Eq. 52. 

Sjectment.]— Where it 
agreement of purchase, tl 
the money was not paid on ad 
that the purchaser continuing in possession,^ 

. giving a warrant to confess jxidgment m eject- 
>8 meat, was a waiver of the forfeiture. C . . 

a ' Y. k C, 6(l3 ; 10 L» «J., Ex. Eq» 46. 

;■: ? '»f OMaetions,]— -Gcmditlans of saJe the 2athMay 

iq-"8tewillrt0<ittet’objecti<ms .to 'tiie title, not made Held, that alt 

ss d“ 

v;'". ' ‘'k#/ "'Vk'. 
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di-tioa ; that, under the circumstances, time was 
t)£ the essence of the contract, and that the pur- 
chaser ouitlit not to he compelled to complete. 
D/Aov V. Ihwneu, 27 L. Ih, Ir. 4— C. A. 

Though time be not of the essence of the con- 
tract, it may be made so by notice, where there 
has 1)0011 great and improper delay on one side 
in completing. It may, however, be waived by 
proceeding- in the pnrcliase after the expiration 
■of time hxed by notice. K'rnnw Wilson, Q BeaT. 
124. 

Where upon a sale on the terms of the deposit 
forfeited if the purchase, through default of the 
pairchaser, is not completed on a certain day, the 
Vfmdor’s agent is informed on that day that the 
purchase will not be completed until the follow- 
ing day, and no objection is made — the vendor 
caiinot insist tliat there was a forfeiture on the 
second day. Carpentoj^ v. Blandford, 3 Man. & 
lly. 93 ; SB. & C. 575 ; 7 L, J. (O.S.) K. B. 58. 

WTiere a purchaser had by his acts waived the 
time of completion in the first instance, and had 
gone on for some time inducing the vendor to 
incur expenses to perfect his title, and suddenly, 
upon the discovery that vacant possession could 
not be given according to stipulation, declined to 
com[>lote, the court, though it dismissed a bill 
filed against such a purchaser for specific per- 
formaucc, dismissed it wnthout costs. Wokes v. 
lulnwroy, 1 Be G. k Sm. 444. 

New Date Substituted.] — If it is of the essence 
of the contract that an act should be completed 
by a fixed date, an extension of the time does 
Hut operate as an absolute waiver of that condi- 
tion, ])ut only substitutes the extended time for 
the original time. Barclay v. Messenqor, 43 
L. J., Cli. 449 ; 30 L. T. 350 ; 22 W. R. 522. 

Purchase-money payable by instalments. In- 
"Staiment due on 31st July, and time for payment 
extended to 2Gt]i August : — Held, not absolute 
waiver, bur merely substituted the latter date for 
tho original one, 11), 

Agreement that part of piirchaso-inoney was pay- 
able af once, and the remainder on 1st January, 
183i>, on a good title being made out. Before 
January, 1839, purchaser requested vendor not 
to press the contract, as he (the purchaser) could 
i:iot pay t.he balance, and this the vendor agreed 
“to: — Held, that though time was originally of 
tlie essence of the contract, it was waived by the 
conduct of the jfarties, Gordon Yn Malumy^ IS 
Ir. Kq. K. 383. 

Time of Valuation.] — The time of valuation is, 
<>! the C'-^cnce of the contract ; but the clef endant 
<*aunot take advant:ige of it if he has improperly 
<o,.‘crHione«l the delav. JIo/usc v. J/ercst, (> Madd. 
Id) ; 22 R. E. 22G. 

4. OfTION'S AXD PHE-EilPTIOXS. 
a. Who may Bxercise. 

Mortgagee,] — Equity will not, after a sale, 
oni'urcL* a <;s.m.‘nant. for pre-enqdiou against 
?ai(U’tgagor ii3 favour of mortgagee. Orby v, 
Triyy, 9 Mod, 2. 

Assignee,]'— Certain lands were demised for 
three lives, renewnbie for ever, subject to a con- 
<lltion for I'fre-emption, by the lessor, his heirs, or 
assigns, in ease the tenant, his heirs, or 
awigns, Bfmiild dispose thereof ; ntid if such pre- 
ference sliouid not be given, then the lease to 
cehse, ' The lessor assigned his inten^st, and tlie 
Mtgnee purchased a portion of the tenant’s 


interest — Held, that the condition could not bo 
taken advantage of by the assignee of the rever- 
sion. SparroiDW Cooq^erjlltiy, k J. 404. 

Administrator.]— A lease contained a covenant 
by the lessor with the lessee, his executors, nd- 
ministrators, and assigns, giving a right of option 
on certain conditions. The lessee died intestate, 
and nearly twenty years after his death, his heir, 
who was also administrator of his personal estate, 
exercised the option. The heir afterwards con- 
tracted to sell part of the property Held, that 
the option to purchase was attached to the lease 
and passed as j)art of the lessee’s personal estate, 
and that the administrator could not make a 
good title unless the next of kin of the lessee 
would concur. Adams and Kensmyton TWsfn/, 
In re. 54 L. J., Ch. 87 ; 27 Ch. I). 394; 51 L. T. 
3S2 ; 32 Wk B. 883. 

Company to take Land when required for 
Railway.] — In 1883 an agreement was entered 
into between the plaintiff and the predecessors 
of the defendant company, which, after reciting 
that the company had ])ower to take certain lands 
of the plaintiff, provided that the company 
should pay for the purchase of such, lands, or 
for such portions or portion thereof as the corn- 
pan}^ require,” at the rates therein men- 
tioned ; that the purchase should be completed 
on or before the 1st January, 1885, and that, if 
not completed by that date, the company should 
thenceforth pay to the vendor interest on the 
purchase-money. The])lainti:ffi brought an action 
claiming specific performance of the agreement. 
The defendant company who had succeeded the 
old company insisted that they 'were not under 
any obligation to purchase any of the lands 
except as and when they required them for the 
construction of their railway wdiich they were 
not at present in a position to make: — Helcb 
that, unless the company had stated that they 
required certain of the plaintiffs lands, the 
agreement could not now be enforced against 
them, the company having an option to say what 
lands they required ; and that the time within 
which such option was to be exercised was tlie 
1st January, 1885 Held, therefore, tliat the 
action failed. Wentworth v, I£%dl and iV. IF. 
Junction liy.^ 64 L. T. 190. 

Voidable Agreement.] — A person who con- 
tracts to sell an agreement for a lease must, in 
the absence of anything to show a contrary 
intention at the time of the contract, show that 
the agreement is valid. A contract was entered 
into for the sale of an agreement for a lease. 
The agreement was at that time voidable at the 
will of a third person, and on discovering tins 
the purchaser repudiated the contract. The 
third person had not avoided the agreement, but 
offered to renew it conditionally on the vendor’s 
doing a certain thing : — Hold, that the purchaser 
was entitled to repudiate the contract, and was 
not obliged to wait and see whether the con- 
dition would be performed. Bremer v. Broad 
mood, 52 L. J., Ch. 136 ; 22' Ch. I), 105 ; 47 L.T, 
508; 31 W. .B. 115. 

Invalid Lease.] — Trustees with power to grant 
building leases 'for 99 years and ordinary 
leases for 21 years with ,an option to pur- 
chase, granted an ordinary lease for 35 years 
with an option to C. In exercise of this option, 
0. purchased the leasehold portion of the land. 


* 
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Doubts having afterwai'dB arisen as to the val- 
iblity of the lease, a notice was endorsed upon it, 
pursuant to 12 k 13 Ytct. c, 26, and signed by 
0. and the trustees, declaring that the lease 
should be considered in equity as a contract to 
grant a valid lease under the power to grant 
ordinary leases. Upon the sale by C. of the 
leasehoit 1 land : — H eld, that the lease was invalid ; 
that the defect could not bo remedied under 
12 k. lo Yict. c. 26, by turning that which was a 
lease of one kind into a contract for the lease 
uf another kind. IlalMt and Martin^ In re, 
52 L. J., Ch. 804 ; 48 L. T. 894. 

Held, also, that the lease being bad, the option 
of purchase was ineffectual and could not be 
exercised. Ih, 

Bight to Good Title.] — An agreement for a 
lease contained an option on the part of the 
plaintiff to purchase the premises within three 
years. The plaintiff having elected to purchase, 
the defendant refusetl to produce his title to the 
premises : — Held, that the right of the plaintiff 
was that of an ordinary purchaser, who was 
entitled to have a good title produced, in the 
absence of any condition to the contraiy, and 
that the onus was u{X)n the defendant to show 
that that right had been waived. Welshman v. 
Sjjinlts, 5 L. T. 3S5 — L. G, 

Time when of the Essence.]— -See JPegg v. 
infra, col. 1156, 


b. Time for and Delay. 

life of Owner.]— A right of pre-emption held 
limited to the life of the owner of the property. 
Stocher w JDean,lQ l%l. 

Scmble, that a right of pre-emption “ at all 
times thereafter cannot be enforced after the 
death of the owner of the property. J5. 

Condition as to Purchase Money.]— A lessor 
covenanted with the lessee that he should have 
an option of pm’cha.sing the fee by giving notice 
and paying 2,000^., and also all arrears of rent. 
The expense of preparing an abstract was to be 
borne by tlie lessee : — Held, that the payment of 
purchase-money wjis a precedent condition to 
the delivery of the abstract of title, and that as 
the lessee had not performed the condition, the 
contract was not binding on the lessor, Weston 
v. CulVais, r> N, R. 345 j 34 L. J., Ch. 353 ; 11 
Jur. CK.B.) 190 ; 13 W. B. 510. 

Articles of agreement for a lease contained an 
option to purchase by giving three months* 
notice, and at the expiration of such notice pay- 
ing iinto: the lessor 2102. Hotice to purchase was i 
given, but the three months elapsed without pay- i 
ment of the money : — Held, that “ at the expira- 
tion ” meant the precise day on which the notice 
expired, and^ that the money not being paid at 
- the fixed time, the lessee lost his right to pur- 
chase. Banelagh (ZorS) v. Melton, 2 Dr. & Sm. 
278 ; 6 R, 101 ; 34 L. J., Ch, 227 ; 10 Jui\ (XS.) 
.1141 ; n L. T. 400 ; 13 W. E. 150. , 
b -, And see Wentworth v, JIuU and if* W* 
supra, col 1154, 

'WkpmW BestroyelH— By a clause the lessee 

.in.,t5he.,leamb.',..,Ti3[e tem waa 

afcsolhtelr by a Ere 


option : — kfcld, that the optiou to purchase VYas 
independent of tlie duration of the tGrin. 
Edwards v. llAy/-, 4” H- J.. CTi. 463 ; 7 Gh. 1). 
858; 38 L. T. 481 : 26 Yb R. 5u7. 

Suh-lessee ~ Bankruptcy . j — A person cri t i tied 
to leasehold premises for a Ituig term <4- 
years agreed to underlet them to a tenant 
for three years, and, wheiiLoau- called ui/on r.> 
do so by the tcuaiit, to grant him a lease, 
such lease to contain all the usual covenants for 
protecting the interests uf the grantor. Ta.e 
tenant after the three years continued in po.-- 
session until he became bankru}d. and his interest 
in the pjcmises was sold by his assignee to a. 
purchaser, who entered into possession .—Held, 
first, that the option might be exercised at atpy 
time during the tciiancv. Jjurldand v. Pajiilhju,, 
36 L. J.. Oh. SI ; L. R. 2 CTn 67 : 12 Jur. (x.sd) 
992 ; 15 L. T. 378 ; 15 lY. ih 92. 

Held, scconuiy, that the bankrupt had such 
an interest in lands as passed to Iiis assigu-e 
either under 12 «S; 13 Viet. c. h'lB, s. 142, or 
under s. 145. Ih, 

Held, thirdhq that such interest was not 
prevented from so passing by the absence of 
the word “assigns” in the agreement. Ih. 

Belay.] — An option to purchase in these terms : 
“ M. to have the option at any time iluring the 
term to purchase the premises for 3,.50Ph” II. 
entered into possession, and gave written notice 
to A. that he elected to purchase, Xo purchase 
money was paid as G-., a mort^ugeo, claimed it, and 
a correspondence went on till March, 1868. in . 
November, 1872, A. became bankrupt. On the 13ih 
May, 1873, M.’s solicitor wrote insisting on M.'s- 
right : — Held, that the option in the agj'eemerit 
of 1861 and the notice of July, 1867, made a 
binding contract, although the purchase-m-oney 
was not paid within the term. 3Xilh \\ Ila uwooil^ 
6 Ch. D. 106. 

Held, that M.’s right to specific performance 
was lost by the delay from 3Iarch, 1868_, to Miiv, 
1873, which was not excused ]:>y his having boeii 
in possession. Ih. 

A tenant was to have a purchasing clause, at 
any time within nine years, by giving three 
months’ notice. He gave the notice, and delay 
occurring, the three months elartseJ. Afterwards’ 
the landlord gave notice that unless Iht; purchase 
should be compiete<l within six weeks, he shordd 
treat the norice as void, and tiie right nf pur- 
chasing as forfeited. The purchase was nr>t com- 
pleted within the six weeks: — Held, first, time* 
was not of the essence of the contract; sccoud'y^ 
that if it had been, it was waived by the iaml- 
lord ; thirdly, that time was not made oC th,a 
essence by the notice; and., fmirthly, that six 
weeks was not a rcasoitabie time." Pegg \\ 
Wisden, 16 Beav. 239 ; 16 Jur, 1195 ; i *W. R. 
43. 

Aceounts.] — ^5Yhero a vendor Is eutifclal 

to repurchase on payment by a given day, am! 
such sum can only be ascertained i)y accounts to 
be rendered by flie purchaser In possesaioiii such 
pmcchaser cannot by rendering such account so* 
late as to preclude thepossilfility of a seiiicmcnfc 
witliin the time, deprive the veiuic^r of his right to 
repurchase. Pomford v, Xiitcknmh 2 $04 ; T 

to. (NSO 929 5 5 L. T. 22$ ; 9'W. ll 810. - . , 

Death of i:i06sor-"Ia.#aiit Helr.]---Optfoa , to ' ' 
purchase by giving notice to the lessor ^ hie feeits* 
or assigns, The lessor died, Jiaving ieviiM all 


" ' . _s , 
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bis real estarii to trustees, who disclaimed, and 
leaving an infant Imir. The lessees having served 
on th<j inhint and his gaardian notice of their 
eloetion lo purchase : — Held, that such notice was 
errectually serve* 1, and constituted a valid and 
uiudinu' contract. Wo-^dn v. Jhjdo^ 31 L. J.. 
Ch. ihti ; L. T. 817 ; 10 W. Ih 830. 

Costs.] — 13. leased Iambs to IT,, giving him 

an option to purchase the fee, having previously 
<leviscHl the land so leased. After .B.’s decease, 
II. desired to exercise the option, for which pur- 
pose a suit was necessaiy : — Held, that the decree 
must be witliout costs. Midi v. Bushill^ 11 L. T. 
2b); 14 W. it. -105. 

Breach of Covenant— Agreement to Insure,]— 
The defendant agi'ccd, in consideration of the 
plaintiif erecting a house, to grant a lease of the 
same when complete*! ; and the 'plaintiff agreed 
to insure in a named office in the joint names of 
the plaintiff and the defendant ; and the defen- 
dant further agreed that the plaintii! should, 
w’ithiTi two years from the date of the agreement, 
have the option to purchase for a stipulated sum. 
The plaintiii erectetl tlie house, but insured in 
another office, an 1 in liis own name only. The 
piaintitf within the time limited signified his 
inrontion to purchase. The defendant refused to 
sell on the ground of the breach of covenant, and 
commenced an ejectment against the plaintifi;: 
— Held, that the contract to sell was a distinct 
aiiil separate part of the agreement ; and a de- 
cree was made restraining the ejectment, and 
f.or the specific performance of the agreement. 
Green V. ibne, 2 Jur. (x.s.) 848 ; 4 W. 11. 669. 

Noa-compliance with Condition.] — By deed, 
date! <.laiiuary, 1857. it was agreed that if Com- 
pany A, siiouid ‘‘on or before any 2.oth Decem- 
],)er, after having given to Company B. six 
moutliA previous notice of their desire to avail 
themselves of the option thereby given, pay unto 
Cumpitny B." the amount of their share capital, 
the party so paying should become absolutely 
entitled to the works. In June, 1870, the cor- 
poration, wiio had ac-guired the interest of Com- 
pany A„ gave notice to Company B. of their in- 
tention to pay this sum on the 25th December 
following, but they were unable from want of 
funds to carry out the purchase. In June, 1871, 
tlmy again gave notice that they would pay the 
money on the 25th December, 1871 : — Held, that 
‘ihe eorpi*)ration, by giving the first notice and 
failing to act upon it. had not lost the right given 
to them by the d-jcd. IVdrd v. Wolverhampton 
Waterworks Co.^ 41 L. J., Cii, 308 ; L. II. 13 Hq, 
213. 

Bjeetment — Inj imction. ] — A yearly tenant 
with tile opiiou of purchasing, having filed his 
bill f).)r a sj'«ocitic performance against tlie land- 
Jord, ilie latter, after notice to quit, brought an 
aeiiou uf ejectment against him, whereupon the 
tenant a])plied hu’ an injunction to restrain the 
action, wliic]}. tii-isj court only granted upon the 
terms ihe tenant continuing to pay the rent 
without prejudice. v, Mortkmody 1 Bcxiv. 
r&Z ■ 

A 5. Sale at a Valuation. 

'.iefiiml Buie.]— Where,,,, on. a .sale of .property 

the parties have stipiilaieci that the price ^shali 
be aseertained in u particular way? and it i» not , 
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so ascertained, the court cannot, in the absence 
of special circumstances, interfere to aid the 
carrying out of the contract by having the price 
ascertained in some different mode. Jlorqati v. 
Milmau, 3 De G. M. A G. 24 ; 22 L. J.. Ch. 897; 
17 Jur. 103 ; 1 W. R. 143. 

A purchaser having agreed to buy land and 
works for 7,700b, anti to take the plant ninl 
machinery at a valuation : — Hold, that the ne- 
cessity of a valuation was no reason for refusing 
s])ecific performance at the suit of the vendor. 
Jackson V. Jackson. 1 Sin. A G, 184 ; 22 L. J. 
Ch. 873 ; 17 Jur. 293 ; 1 W. R. 264. 

Goodwill.] — An agreement for the sale of 
leasehold premises and the goodwill of a trade 
and fixtures, to be taken at a valuation to be 
made by two gaugers, to be named, or their 
umpire : — Held, that a court of equity could not 
decree a specific performance of an agi'eemenr. 
one part of which was left to be determined 
by arbitration. JDarheij v. Whltalter^ 4 Drew. 
134 ; 5 W. R. 772. 

Semble, the court will not decree payment of a 
valuation to be made, but will enforce a contract 
for purchase of a goodwill where it is annexed to 
the premises. Ih. 

Arbitration or Valuation.] — Difieronco be- 
tween a contract to sell at a price, to be deter- 
mined by arbitration, and a contract which is^ 
only to be valid provided the price fixed be not 
less than the value determined by arbitratioiu 
Baker v. Oletropulitan Bt/., 31 Beav. 504 ; 1 
K E. 8 ; 32 L. J., Ch. 7 ; 9 Jur. (N.S.), 61 7 
L. T. 494 ; 11 W. R. 18. 

Whore Valuation not made.] — The price is of 
the esseiice of a contract of sale ; if therefore to 
be fixed by arbitrators, and they do not fix it, 
there is no contract, but the court detennining 
that an agreement ought to be executed, does not 
require foreign aid to carry the details inic> 
execution. Gourlat/ v. Somerset^ 19 Ves. 431. 

A specific performance cannot be decreed 
of an agreement to sell at a price to be settled 
b}^ arbitrators named by the parties, if no 
award has been made ; but if the parties agree 
to pay the amount of a valuation, but have 
not appointed any persons to make it, the court 
will interfere so as to ascertain the value, and; 
direct a specific performance of the agreement,. 
Daly v. Duggan^ 1 Ir. 35q. R. 312. 

By the terms of the agreement the land 
was to be valued, and the purchase money 
was not to bo less than 400Z. Quaere, whether 
this agreement could be enforced, no valuation 
having been made. Potts v, Thames Haven 
Doeh and 15 Jur. 1004. 

A contract for the sale of land provided 
that one party was to be consulted on anj 
houses proposed to be built thereon by the 
other, and in case of difference, that A. and B., 
or their nominees, should have power to decide 
any such question. There having been nO' 
decision ; — Held, that the court could not 
specifically perform the contract. Tillett v.. 
Ckarmg Cross Bridge Co., 26 Beav. 419 ; 2S' 
L, J., Gh. 863 5 5 Jur. (N.s.) 994. 

Party not permitting Valuation.] — Where 
there is a contract to sell at a valuation by A,, 
B. and C.,.thc court will compel the vendor to 
permit the valuation, Morse v. Merest^ 6 Madd. 
26 ; 22 B, B. 226. 

When an agreement has been entered into 



a valuation ; valuation mnst bo tair ano 
Option niiist be declared J>oiuro vahianun. 
Mdioards v. Edwarth^ 1 Jur. (io L 

Price.]— Thedefeiidant agrecnl to piirckwe 

a property at a valuation to be made by A. I «o 
eourt though it considered Ads valiniiioii 'very 
high, ‘'arid perhaps exorbitont” ilecmHl specniic 
performance, there appearing neither ^*lrau«i, 
mistafee, nor miseamaged’ Idher w Mamm, 
'215’ Beav. 200* ■ -A-' ■ 

'' ' -A, ‘entered into a contract with B. for the sale 
’•pf, property to Mm at a price to be fixed by two 


two i tei’sons, one to be appointed by each partner, 
•and the partnership was carried on for some time 
under the agreement Held, that though the 
Y&lmtion could not be so made, bemuse , no 
umpire was provided, a court ^ 

vcarry the partnership agreement into etect by 
ascertaxhing the value of the share. , Bmlmm v. 
Ef^ddfoTS, B. Bi. 5 Oh. ol9» .. .» 

"Wm^ to fixing hj arbitrators is not 

ri‘*p 'me' lot an thd’00nrt^''Wdt 

cari?T WaSMstoht inM'eteets-aad 
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for the sale of a lionse at a fixed price, and of 
the fixtures and furnitui'e therein, at a valuation 
ij V a person named by hoth parties, and he is 
refused permission by the vendor to enter the 
prennses for that purpose, the court will compel 

to vdulor to allowXhe valuation o proceed 

AiiifZi, V. Peters, 44 L. J., Oh. 613 ; L. K. -U 

^'Bidthe “contract for the sale of an 
was'asireed that the price should bo 24,0001., 

and that certain fmniture and other articles on 

the estate should be valued by valuei-s mutually 
adcod upon. The vendor refused to appoint a 
vainer, and refused to complete. A decree made 
at the suit of the purchaser for "Pecteo lierfoim- 
anceof the contract, except so faiasit leh^d 
to the furuitnre and articles, 

Smith, 39 L. J., Ch. 877 ; L. E. 5 Ch. 648 , U 

^'s^oific performance cannot be decreed of an 
aoTcemont to sell at a price to be fixed bj 

'arbitrators (already appointed), where the ''e^dor 

had rcfuscil to execute tie arbitration bond, 
and it was therefore unoertaiu that any award 
would ever be made. WtlJis v. Pcivis, 3 Mei. 
507. 


Contract when Completed.]— Agi’eement 

for sale, accordine to the valuation ot two 
persons, one chosen by each party, or of an 
rawire to be appointed by those two, in case of 
dS-ceinent. ‘bIU for a specific 
that the court will appoint a pe^on to maUe the 
Yuluation, or otiierxvise ascertain it, dibinissed. 

"*1” amtinS' A^Sis'not settle the price is 
valid and complete only when and if the paity to 
yhom it is referred shall fix E, and is otherwise 

totallv inoperative. It>., 408. 

A “and B., being in partnership, came to an 
aoreemeiit whereby B. was to buy out A., and it 
ni a, greed that if B. should during A-’f.lf ■ 
desirous of retiring, he should give notice, and 
A.^should then have an option of repux‘chas^ on 
the terms that within six months after notice by A. 
the premises, C’oodwill, and stock-ni- trade, ishould 
be x?atod .In the “usual way” 
one to be named by A., the other by L., ox 
umpire of the two valuers. B. gave notice of his 
intention to retire, wliercupon A. f );® 
his intention to repurchase, and two v.alueis 
wore appointed; but after the appointment B. 
i-efused"to allow his vainer to proceed with the 
vhnation Held, on the authority ot -VtlMS v. 
frmf (supra) and Vilhs v. (supra) that 

there was no contract between the parties 
which the court, could Bpecihcally entoroe 
TicJiers v. VkdicrSj 3u L. J., Ch. 9-16 , L. B. 1 

^When two partners made an agreement, con- 1 V®. U08. 
■taining a provision that on the dotermination ot 
the partnership, one partner should purchase the 

T. ... - ...c +. 1 ,,-, of o vfl.lmn.tion to be made by 


Death of Party.]-Under a contract for sale 

a price to be fixed by an awaid xxuliiii a- 

limited time during tlio wi.vh 

death of one is ixot- aii acculeul agaimt 
the court will reliex’-e. Ehnulrd y, ErettaveK 
17 Yes. 211. And sec Fulteneij y. B arven. t* 

^Iment between vendor and purchaser of a 
copvhold estate, in which A 

thmselves and their rcprosentatnc= to ^ 

enotmet, iind to refer the question ‘ “ 

of the parties dying, the vopreseiitatii cs e.iiiiii 
annul the decision of the referee, by 

error in liis estimate. Jx'Jrliii-i laiiitoldx, - 

^A landoinier .-md a railway company wlio took 
part of his land agreed that an estunaie should 
be made bv the company s engmeor of tiie costs 
of completing a certain ro.ad. and subiuiUcdrtu 

A. , the landowner’s agent, •• for approval : u'^c-isc 
of difioreuee the amount to be determineil bi 

B. ,” the amount, when agreed or detcvniiiied, to 
be paid to the landowner, m discharge 
obligations as to the road; and the purchase to 
be completed forthwith. A. died;, 

wai-ds the company sent in an estimate tor the 
cost of completing the road. B. was litin^ . 
Held, that the submission of the ostinuite to A. tor 
.approval was of the essence ot the ngroemeiit : 
and that, inasmuch as by his death the agiec- 
mentw.as incapable of being performed m the 
manner and form therein specified, the couit 
could not enforce performance ot it. f/ivA t. 
MUllaml B>j., 44 L. J., Ch. 313 ; L. E. 30 Bq. 
100 ; 32 L. T. 219 ; 23 W. E. 509. 


Contract with Party under Disability.;— 

Though £i person may agree to sell at a puce 
be fixed bv .arbitration, and the awaru can be 

impeached “only upon the A" A"'! snei! 

awards, as fraud or gros.s mistake : 3 ”k'; ‘ "o ’ 

an agreement, where some ot i.io peiM . s . 
bound wore married women, oi wnoin .u>p e.uc 
had not executed, the court retuscd a spec-lic 
performance. Enu^vij r. M usv. o C“-., 

WhevQ a railway company agreed lui i.ie 
purchase of lands from persons under disability, 
and the certificate of two surveyor.-, us tu tae 
adequacy of price, liad not been olitauivd. tne 
court refused to decree speedic pcriormance 
at the instance of the comi>auy. [J 
By. V. JJomhy/fon H. h. 1 - »' p 

12 Jur. (N.S.) 31:7; U L. T. 179; U B. 
359. ■' 

Upon a bill for specific performance, tm issue 
was directed whether the defendant was lunatic 
at the time of executing the contract, which \vas 
for the sale of .lands at a price to be fixed by 
persons to be nominated. JItiil \\ naprvu. J 
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valnet's, named in the contract, who afterwards 
valned the j)ropcrty at an inadequate price : — 
Held, iicvertheless, that B. was entitled to a 
<lecroG for speciiic perforniance, there being no 
proof of fraud nr colIusioiL v. Gallard^ 

21 L. T., (>r>r) ; IS W. 113B1. 

Speciiic perforniance will not be decreed 
of an agreement to sell certain property 
at a price to be settled bj?’ two persons 
who are named, if 11 le court sees reason 
to believe that the piacc subsequently fixed by 
these persons is considerably below the real value 
of the property. lundivn v. II 7/ Turn. & II. 366. 

Evidence.] — (Tpon a reference to surveyors 

or other persons of skill, to fix the value of 
propert 3 ', they are not necessarily to examine 
witnesses, but may judge from their own 
experience and observatiem ; their not having 
examined witnesses is, therefore, not an objection 
to their award, jirovided tliey bona tide mean to 
say tliat tliey know enough of the subject to 
decide projicrly without doing so. Semble, it 
w’onld not be a good gi'oiind of objection to an 
award, that the referees consulted with the 
umpire sim|;>ly. But Avlierc a referee consulted 
with the umpire^ and then concurred in an award 
fixing the value of the matter in question at the 
amount mentioned to liiin by the umpire, altliough 
he himself did not tliink it wortli half of that 
amount, but because he thought it of no use 
diifering: — Held, that theaward was bad. Eads 
v. Wilhatas, 4r. De 0. M. tk. (1. 671: 3 Eq. li. 
24-i ; 1 Jur. (Js’.S.) 133 ; 3 W. 11. 98. 

6. Sale by Agent. 
a. Autliority. 
i. la Orasral. 

Of Estate Agent.] — Ujion a written recjnest by 
an owner of freehold prop.crty to an estate; 
ageiit to }n’ocurc a ])urchaser for it and U) adver- 
tise it at a certain ]>riee Held, that the estate 
agent had no nutlioriry to enter into an 
open eon tract for sale : and, semljlo, that he had 
no authority to enter into any contract for sale. 
Ilaiat.a v. Shann 41 L. J.. Ch. 53; L. 11. 19 
Ef[. 108 : 31 L. T. 613 ; 23 W. 11. 158. 

W'lien an owner propeily employs an estate 
agent to procure a pui'chaser or tenant at, a 
spccilied ijriee, the agent lias no implied authority 
to concluile a cmUract inr sale; his duty is 
simply Jo fijid a pjnvhaMjr or tenant, and to com- 
inunieale his olTcr to the owner. W'dde v. 

1 I,. B. Jr. 402. 

Evidence of.] — AVI i ere an agent contracts it 
may be proveil by parol oviileucc who is his 
■principal. J/ar/7'.v v. W'ilf<oa, 5 Jur. fN.s.) 168. 

How Pleaded. — Tlie fornK-r praciice, which, in 
a suit for siieeific performance, required the 
amiionTy of an agent to enter into a binding 
contract' on bc'half of his principal to be specially 
pleaded, still [ircviiils. ]'ah‘ of Era t Jr Coll'ienj 
Ok V, Fa mass, 45 L. J., Ch. 276 ; 34 L. T. 231 ; 
24 W. 11. <131, 

— Insamty.]-™-ln an action 'for specific per- 
formance of aai agreement made by an agent, 
the statement of defence, affju* nlh.'ging unsound- 
ncss of mind of the pt'incipal, <lenied that any 
agreement had been entered into by a person 
lawfully authorised, and claimed the benefit of 
the statute of fra,uds : — Held, that tlie defendant 


had not put in issue the (question of autliority of 
the agent, and was only entitled to adduce evi- 
dence with respect to the unsonndness of mind. 
Eyrd v. JS7t?m, 47 L. J., Ch. 1 ; 7 Ch. D. 284 ; 37 
L. T. 585 ; 26 W, R. 101. 

— — Breach of Trust.] — To a claim for specific 
performance of an agreement to sell lands, the 
defendant pleaded, first, that the agreement was 
entered into by a house agent, who ^vns not 
authorised by the defendant to sell : secondly, 
that since the contract the defendant had notice 
that the purchasers Were trustees of a ma rriage 
settlement, and that the property might l>e an 
improper investment of the trust funds. Inter- 
rogatories by the defendant, dlrectcil to establish 
that the investment was a breach of trust, were 
struck out as irrelevant. 3I(jasfi(dd v. Child a r- 
Jumsa, 46 L. J., Ch. SU : 2 Cli. L>.' 82. 

Action for Specific Performance by Agent.] — 
The owner of a colliery placed it in the liands of 
an agent to sell at a niiuiinum ])ricc of 12,()00A, 
on the understanding that he should be entitled 
to the dilfcrence between 12,OOOZ. and any 
greater sum which the colliery might fetch. 
The agent treated with ll„ who agreedi to pur- 
chase the colliery for 12,006/.. and [lay the agent 
2.000/. for his exjicnses mid commission. R. 
afterwards declined to ])iirchase the colliery, and 
the agent filed a bill ag:n'nst him and the 
owner for speciHc perforniance of the agree- 
ment : — Held, tluit the bill was not maintainable. 
(ilashroali v. JlicJutrdsan, 23 A\k R. 51. 

ii. SafflEcacij aad Eraof of. 

General Rule.] — If an agejit foi* a purclmser, 
having geiicjul aiitbointy, contracts to ])urchase 
such titlcas the vendor has, the court will compel 
speciiic jicrformance of the contract. St. John 
v. tSftrliaf/. 1 Tam. 23 : 7 L. J. (o.S.) Ch. 1.89. 

Where tiie authority of the agent of the ven- 
dor v'as not sufficiently shown, a speciiic per- 
formance at tlie suit of tlie purchaser was 
refused, but, under tlie circumstances, wirhout 
costs. Wilhinson v. Sfniajpr, 0 Hare (App.') xxiii. ; 
16 Jur. 1033 ; I W. R. 30. 

Acceptance within Fixed Time.] — A. was 
aurhoriseil by the defendant to make a jirckposal 
of sale of land to the ])laintiff, but to be ac- 
cepted withiu a week. The plaintiff wrote to A. 
within that time accepting the offer, but A. did 
not communicate the acceptance to the defen- 
dant until long after: — Held, that: there was a 
valid contract, which was not destroyed by the 
lu'glect of A. to communicate the accejitance to 
the defendant. WrUjht v. i>7V/y, 15 Bear, 592. 

Misleading Particulars.]— r’urcha.ser, under 
particulars giving a false description, not bound 
at law or "in equity, or by any act of liis 
agent, without a fresh autliority. Eeiicrell v. 
imirn (Xerr/), IS Ves. 509. 

Misstatements by Agent.] — AYhcre an agent, 
commissioned by a vendor to find a purchaser, 
makes a false statement as to the description or 
value (though not instructed so to do), which 
the purcha.sor is led to believe, and upon which 
he relies, the vendor cannot recover in nn 
action for sfiecific performance. A surveyor 
was employed by the owner of a leasehold house 
to find a purchaser. He represented to the 

- . ’ ■ '88 
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defendant that H. was ready to buy the pro- 
perty for 7 00/., and that if the defendant were 
to give 7)0/. more he would make a clear profit 
of 7 ])er cent. ; that H. had further offered to 
rent the property at 300/., or the ground floor 
only at 200/. The defendant, relying on the 
above representations, contracted to purchase 
for 7.50/., but refused to complete. The vendor 
himself also made a niisleacling statement to 
the })urcliaser ; — Held, that the false statements 
made by the agent, being within his authority, 
were sufficient to vitiate the contract ; and 
specific performance refused. Jltdlens v. Miller^ 
52 L. J., C'h. 880 ; 22 Ch. D. IIH ; -18 L. T. 108 ; 
31 W. U. 559. 

Keceipt of Deposit by Agent.] — A. and B. 
having entered into a verbal treaty for the pur- 
chase of certain premises belonging to A., and 
not being able to agree as to the amount of the 
purchase money, A. addressed a letter to C., a 
third person, stating that he would take a cer- 
tain sum from B. for the premises. B. subse- 
quently lodged the sum named by A. with C., 
of which lodgment C. made a memorandum on 
A.’s letter, with the remark that it was “ a 
great price ” : — Held, that 0. must be considered 
the agent of A., and that, as he had signed the 
contract acknowledging the receipt of the 
purchase moncyu A. was bound to perform the 
agreement. Field v. Boland. 1 Dr. & Wal. 37. 

Extent of Authority.] — The owner of an estate. 
In answer to an inquiry from an intending lessee, 
said, A. manages all my affairs, and you arc to 
treat with him.’* This does not imply that A. 
had authority to entei’ into a binding agree- 
ment. Beiulile. Bidqicay v. Whicrton., 3 De 
G. M. ck G. f)77. Affirmed, G H. L. Gas. 238 : 2 
Eep R. 839 : 27 T.. J., Ch. 40 ; 4 Jur. (x.S.) 173 ; 
5 W. 11. SOI. 

Solicitor Agent to both Parties.] — Where the 
same solicitor acting for both parties in a sale 
and purchase, submitted conditions 'vvliich he 
represented to be ‘‘ usual conditions,” and the 
purchaser afterwards refused to com})lete, on 
the ground tluit some of them were unusual : — 
Held, that the purchaser must be considered to 
have acted under the advice of his own solicitor, 
and that specific performance must be decreed. 
Mmton V. Firwood. 35 L. J., Ch. 393 ; L. R. 

1 Eq. 449; 13 L. T. 743. Afiirmed 12 Jur. 
(2.-.S.) 970 ; 15 W. R. 110. 

B., in writing, authorised his solicitor, M., to 
sell all the property mentioned, and to sign an 
agreement for such sale on his behalf. M. offered 
the property to H., another client of hivS, and he 
entered into a contract for the purchase. The 
contract was signed by M. for B., and by H. as 
acting on his own behalf Held, that the 
authority given to M. was sufficient to enable 
him to enter into the contract ; that it was 
properly used, and that the contract must be 
specifically performed by B. v. Briant^ 

2 Jur, (N.S.) 922. 

Held, also, that the rule which will not per- 
mit a person in a confidential relation to act 
on behalf of both vendor and purchaser did not 
apply. Ih. 

Agent or Puffer.] — -A. purchaser allegssd, by his 
answer to a suit for specific performance, that he 
acted as a puffer in bidding for one lot, and also 
as puffer in bidding for another iot, which was 


knocked <lown to him ; and that he therefore 
purchased the lot, and signe<l the agreement for 
the purchase, as the agent of tlio veuilor : but 
the statement in his depositions of the circum- 
stances attending the signature %vas somewhat 
diffoi'cnt fj’om that in his answer, and he had 
signed an order on his attorney for payment ot 
the de})Osit money : — Held, that there was not 
sufficient evidence of agency, and the defendant 
was lield to have })iircliase<l on his own account. 
BeuiLctt V. Smith, 10 Jur. 421. 

Signature of Agent.] — B. became the purcliaser 
of premises at an auction, declaring hims(;lf the 
agent of C. in O.’s presence ; but the vendor’s 
solicitor required B. to sign the agreciinmt, and 
declined to snbstitute the name of C. Commu- 
nications afterwards took place betwecji the 
vendor’s solicitor and 0., with reference to the 
title : — Held, that, supposing B. to be the agent 
of C., yet the signature of B. to the contract 
made him personally liable to perform it. That 
the communication between the vendor's solici- 
tors and the solicitor of C. with reference to the 
title was not an adoption of C. as the purchaser 
in the place of B., but should be assumed to he 
made in furtherance of the original contract, in 
which, accoixling to B.'s representation, he was 
(as between himself and C.) only a formal jjarty. 
That the acceptance of the title by C. in such 
communications would not be binding upon B., 
for such acceptance \vould be regarded as having 
been made in 0.*s own rigid, ns claiming through 
B., and not as agent fur B. (Jhadwich v. Maden^ 
0 Hare, 188 ; 21 L. J., Ch. S7G. 

Secretary of Company.] — An agreement to sell 
property was signed for a company by tlie secre- 
tary, who was alleged to he its authorised agent. 
The agreement was made subject to conditions of 
sale, and it was alleged that the vendors tlierein 
described referred to the company : — Held, that 
the allegations in the bill were sufficient to show 
that the secrctarv was the authorised agent. 
Beer V. London Pan,<^ Ilofel (Jo., L. R, 2t) Eq. 
412 ; 32 L. T. 715. 

Several Principals.] — Baron and feme having 
joint })Ower to sell an estate of tlie wife's, give 
authority to an agent to soil by auction : he sells 
by private contract fur more than the }»riee tlicy 
required ; the buyer cannot compel specific per- 
fornnmee. Husband delivering his wife’s com- 
pliments in a letter to the agent, is no pmof of 
her joining in giving authority to agent. Daniel 
Y. jldamA', Amh. 495. 

E. entered into an agreement, for himself and 
brothers and sisters, to sell to the plaintiff fields, 
forming part of an estate, for I.OfH}/., and the 
plaintifi: tvas to have possessiun on the 25t]j 
I March. The agreement wms signed by .4. and 
IB. only; but the bill alleged that K.. and his 
.four brothers and sistens. who were tenoiiis 
' in common of the equity of redtmptiiun 
agreed to sell the property to the plaintiff, 
and that A. and B., or at least one of them, 
signed the agreement as agents <.)r agent of 
their brothers and sister, the plaintiff, with 
the privity of the five tenants in commun, 
paid the purchase money to the mortgagee in 
part satisfaction of the mortgage, and he was 
let into possession. An abstract of the title 
was furnished, and accepted. E, and A. an<l 
B. admitted that they agreed to sell to the 
plaintiff, and that they believed their brothers 
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and sister would concur in the agreement, but 
that they had no authority from them to sell, of 
which the plaintiff was aware. A. and J>. denied 
that they signed on behalf of aiij’-one. C. and D. 
denied that they had ratified the agreement, 
and submitted that they were not lioimd ; but, 
in fact, I), was with E. and A. and B. present 
when the purchase money was paid to the 
mortgagee : — Held, that there was not enough 
to show that C. was bound by the agreement ; 
but that D., the other tenant in common, was 
bound, having been ])rcsent when the money 
was paifl to the mortgagee. DarAvi< v. 

6 Jur. (X.S.), 1320 ; 3 L. T. 233. 

Proprietors.] — Several persons interested 

in a piece of land, authoi’ised, by agreement, 
one of their number, W., to dispose of it. The 
land was divided iido lots, and a plan of the 
lots made, and conditions, on which the land 
might be let or sold, were printed on the plan. 
i\I., an intending purchaser, made inquiries of 
W. as to certain lots. W. expressly informed 
him that he must purchase subject to the condi- 
tions state<l on the plan. One of’ these condi- 
tions recpiired that a purchaser should execute 
a contract embodying the conditions. M. 
offered to purchase these lots at a price 
which he named. W. promised to lay his 
offer before “the proprietors” (without naming 
or describing them), and wrote to M. that he 
had done so, and that the proprietors had ac- 
cepted his offer ; adding, that in i-educing the 
price they had taken, into consideration his 
intention of soon building on the land, an 
intention which of course they wished to en- 
courage. There was nothing in the conditions 
which bound a purchaser to build, though there 
were I'jrovisions which assumed that he might do 
so, and which, in such a case, regulated the mode 
of proceeding. M. wrote, in answer, that he 
could not be boujid to build at any given time, 
or at all. W. replied that the acceptance of the 
offer was without c(.mdition, and that IM, was 
free to do what he might think best : — Held, that 
the dealings between the parties sufficiently 
showed the authority of W. to enter into the 
contract ; and, farther, that the description of 
“ the proprietors ” for whom he acted was suffi- 
cient. lUmiter v. M'dlrr, 48 L. J., Ch. 10 ; 
3 App. Cas. 1124 ; 39 L. T. 173 ; 26 W. H. 865— 
H. J., (E.) 

Parol Authority,] — Authority of agent may be 
by parol ; the agreement must be by writing. 
Mortloehx. }J idler, 10 

A contract for the purchase of laud made 
an agent will be enforced, although the agent 
was a,ppointeil merely by parol. Heard v. jp<:7- 
ley, 38 L. J., Ch. 718 ; L. K. 4 Ch. 548 ; 21 L. T. 
68 ; 17 W. H. 750. 

In Ireland.]— An agent to contract for 

the sale, <kc., of land, under the second section 
of the statute of frauds (Irish statute), need not 
to be authorised by writing. Clhian v. Coolie^ 1 

Vesting of Estate in Equity.] — A contract 

for the purchase of land made by an agent in 
his own name vests the equitable estate in the 
principal, and may be established by him against 
the agent and persons claiming under him, 
although the agent is appointed merely by parol. 
€(ive^. Maohenzie , 46 L. J., Oh, 664 ; 37 L. T, 218. 


b. Personal Liability of Agrent. 

Verbal Contract.] — When a person assumes, 
without authority, to act as agent for the sale of 
i‘eal estate, and the contract is merely verbal, 
the person injured by relying on his re])resenta- 
tations has no remedy in equity against him for 
damages ; and there is nothing in the judicature 
acts to alter this rule. Warr v. 24 W. li. 

695. 

Where Eemedy at Law.] — B., an attorney, re- 
presenting himself to be authorised by the 
owners, entei’ed into an agreement on their 
behalf to sell a house to the jdaintiff, and he re- 
ceived a deposit. The plaintiff filed a bill 
against the owners and B. praying a specific 
l)erforinance. It appeared at the hearing that 
B. had not authority to sell : — Held, that the 
remedy of the plaintiff against B. being alto- 
gether at law, could not be had in this suit. 
Sa’rmhury v. Jonen^ 5 Myl. & Cr. 1 ; 4 Jur. 499. 
Affirming 2 Beav. 462. 

Signature when Personally Binding.] — B 
became i he purcliaser of premises at an auction 
declaring himself the agent of C. in C.’s pre- 
sence, but the vendor’s solicitor re'iuired B. to 
sign the agreement, and declined to substitute 
the name of 0. Communications afterwards 
took place between the vendors’ solicitor and C. 
ith rcf’crence to the title : — Held, that supposing 

B. to be the agent of 0., yet the signature of B. 
to the contract made him personally liable to 
})erform it ; that the acceptance of the title by 

C. would not be binding upon B., for such 
acceptance would be regarded as having been 
made in C.’s own right as claiming through B., 
and not as agent for B. CliaduAcU v. Hadeiu 9 
Hare, 188 ; 21 L. J., Ch. 876. xViid see Bennett 
V. Smithy 16 Jur. 421 ; supra, col. 1164. 

Extent of Liability.] — If a ])arty executes a 
deed as principal, he at once takes the j>ropcrty 
and makes himself liable for the purchase money, 
and he will not be heard to say that no contract 
existed Avith the vendor, or that his execution 
was obtained upon the representation of a tiiird 
party that the purchase-money was paid, and 
that he took the jzroperty in the character of 
trustee only. Wdaon v. Xentim/, 28 L. J., Ch. 
895 ; 5 Jur. (X.S.) 815. Affirnie<l, 7 W. R.- 635 — 
L.JJ. ■ 

For Concealment of Incumbrance.] — Attorney, 
as agent, on sale of an estate, not disclosing to 
the buyer an incumbrance, and leacfing him to 
suppose the title good : — Held, liable to make 
satisfaction in default of the vendor. A-mot v. 
Bheoe^ 1 Ves. sen. 95. 

7. Sale by Auction. 

Auction and auctions kb. 

8. Pabticulaes and Conditions of Sale. 
a. Particulars in General. 

Misdescription.] — Purchaser under particular 
giving a false description, not bound at law or in. 
equity, nor by any act of his agent without 
fresh . authority . Bevercll y, Bolton (Xrm7), IS 

Vagueness.] — Specific performance <lecreetl 
against a purchaser at a public auction, where 
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representation ia the particulars of sale was so divided, and it would not be competent to him to 
vague and indefinite that it ought to have put divitle the land in a difl'erent inaiiuer, so as to^ 
the purchaser on making previous inquiry, attract an occupancy and po})nlatioii entirely 
Tnncer v Xewcome, 3 Mer. 704 ; 17 E. B. 171. different from that which would have been pro- 
duced by acting on the plan proposed and held 
Small Error.] — Agreements for sale of an out at the sale. PeaoneJiY^ Pen,s'(.m', 11 Beav. 355 ; 
estate, especially if by auction, depend on the 18 L. J., Oh. 57 ; 14 Jur. 518. 
bona fides of the transaction ; therefore trifling The actual designation in the particulars of 
errors in the description are not material, the property offered for sale of the number of 
Caleraft v. lloohiclt, 1 Ves. J. 231 ; 1 E. E. 128. acres contained in a lot Held, to negative the 

presumption of any intention, on the part of the 
Preparing Particulars.] — Observations upon vendor, to sell the estate in a lump. Leslie x. 
the duty of a vendor in preparing particulars of Tu/ii/mm, 9 Hare, 273 ; 20 L. J., Cii. 501; 15 
the estate to be sold. r. Chtt/r/'PS Jo. k Jur. 717. 

lat. 496 ; 9 Ir. Eq. K. 351. When property is sold in lots, described in 

Property ])ut np for sale at public auctions particulars of sale, a vendee is only affected with 
should be most accurately described ; and not notice of what coucern.s the lots wliich he piir- 
merely so de.scribed as that a purchaser may, hy chases, and i.s not to be takcti as having read ail 
di'awing the proper deductions from the particu- the particulars of all the lots. Curtin v. Thomas^. 
lars and conditions of sale, ascertain what is in- 33 L. T. 664. 
tended to be .sold. Swnidund v. Dearnlty, 29 

Beav. 430; 30 L. J., Ch. 652; 1 L, T. 432; One Lease.]— Whore leasehold property 

9 W. E. 526. which is sold ill separate lots is held under one 

When the property is sold by auction it is the lease, it is iiicumbent on the vendor to state that 
office of particulars to give an accurate descrip- fact in plain and distinct terms. Slieurd v.. 
fcion of the property. Torrance v. Polton^ 42 TenaMcs^ 36 L. J., Cb. 922; 17 L. T. 10; 15 
L. J., Oh. 177 ; L. E. 8 Oh. 118 ; 27 L. T. 738 ; W. E. 1166. 


Purchase after Attempted Sale.] — A. and his 
agent jirtendcd an auction for the. sale of a house,, 
at wliich certain conditions of sale were exhibited, 
and with which they became acquainted. A. 
afterwarils, through his agent and the agent of 
the vendor, ]im’chased flic saino house: — Meld, 
that the particulars of sale were not incorporated 
with the purchase. Cnrlcif v. 23 L. J.,. 


Suppression of Pact.]— A fund of 500/. whicl 
in a pending suit wa? 
sale by the ownei', the defendant, 
'ar, which stated the above fact, 


was iiuleranity for costs 
put up for 
under a parti cul; 
and furtlier, that there was a considerable sum 
applicable for payment of costs, and that such 
costs would l^e paid thereout ; also, that the fund 
of 500/. might be looked upon as a secure and 
sound inve.stnicnt. The plaintiff purchased, and 


Lease, “ such as it is.^’j- 
buys a house and has it com 
any ]-eservatio:i, lie takes tlr 
it i.s,” Imtsuchasit is dcscril 
of sale, and convc.yed by tl 
Prawn, 4 De G. J. i S. 185 ; i 
Ch. 240 ; 10 Jur. (x.s.) Ill 
W. E. 356. 


would be required for the indemnity. The court, 
being of opinion that the defendant had know- 
ledge of this fact: — Held, that he could not be 
heard to say it was not pre.'^ent to his mind when 
he put the property up for sale. Mathias v. 
Yetts, 46 L. T. 497. 

Conveyance of Less than in Particular.] — 
Where a particular, the only written evitleiice of 
the coutiuct, contains more than the words of the 
conveyance will in strictness carry, the purchaser 
cannot compel specific executi/>n of the residue 
on tlie particular. Cass v. Watcrlumsr, Fre. Ch. 


Alteration of Particulars, 
tioiilars were varied in vrriting 
of a right of way, anil tins alter 
by tlie auctioneer. The cont ract 


Occupation.] — Particulars stated cottages to 
be in the occupation of the owners of an adjoin- 
ing colliery. Xt turned out that the cottages 
paid no rent : — Held, that the vendor must state 
all the’ truth on the j)articulars, and inform him- 
self of it when he sells, and the x>i-'U'chvaser must 
be held to have notice of all contained in the 
particulars and conditions. But these particulars 


Mistake in Lots.] — Particulars .stated tliat loi 

5 contained a yard and .stable, wiaavas tiiis wa.s 
comprised in tlie lease of lot 6. H. bmiglit lot 5 
and took an a.«sigrimetit of the ]u*operty in lot 
5, L. purehase<l lot 6 and truik an assignment 
of all the property compri.sed in the lease of lot 

6 : — Held, that H. wa.s entitled to an assignment 
from L. of the yard and stable, for according to 


did not lead to the fact of the existence of the 
deed under which the cottages were held, and 
therefore there must be inquiries as to the 
tenure of the cottages, BimndUrig v, Phimmer^ 

'$ Brew, 427 ; 2 Eq. B. 1260 ; 23 L. J„ Oh. v. mUas, 2 Be G. & J, 110 ; 37 L. J., Oh. 634 ; 
$60 r2'W. B. 662* , , - . ' ' 4 Jur* (N.S.) 1166; 6 W. E, 217. And see- 

q , , .■ ^ mps v. muu, 67 l. t. 2S7. 

Sale in Lots.] — Where the rendor of lands in 

I purpose of buildings, aecompahies Warranty.] — ^V^’'here there is a wjixrantj in the 

■ ion, particulars, and conditions of sale particulars relating to a matter not immediately 
'dpheatfeg the intended divisions .'in q[uestion, in an action by a vendor for not 
'by new roads, he must be understood completing, it must be shown to have been 
‘the lots will. be so complied with* Thmnpsau v* MUeSf 1 Bsp. 184. 
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Plan annexed to Particulars— Ko Beference 
to Plan in Particulars or Conditions.] — To 
])articnlar:s of sale a plan was annexed entitled, 
rian of four plots of land to be submitted by 
aueti<.)n,” raid upon the plan was printed a note, 
This plan is simply prepared as a ^»-uide to 
intending purchasers, and its accuracy in regard 
to area, measurement, abuttals, or otherwise, is 
in no way .sjuaranteed.” The particulars stated, 
“ A right of way will be granted to each purchaser 
over the path at the back.” The plan showed 
four lots extending from N. road to a line 
re])rese7.iting the boundary wall of the vendor’s 
j)roj.)erty, with figures showing depth of frontage 
as stated in the |)articulars. A cross line was 
di’awn across the lots 4 ft. from the wall, but 
the space between this line and the wall was 
coloured with the rest of the lots, and the division 
lines of the lots were carried through this space 
to the wall. There was no express reference to 
the plan in the ])articulars or conditions. There 
was no actual path in existence, and nothing to 
shou^ what the references to a path in the 
jiarticulars and conditions meant, except the 
cross line on the plan: — Held, that the } /Ian 
formed ])«rt of the contract by which the vendor 
was boinid. Llndmy and Forded s Contract, In 
72 L. T. 832. 


How Construed.]— Conditions of sale 

must be construed strictly against the person 
who forms them, Groares y. Wilson, 25 Beav. 
200 ; 27 L. J., Ch. 546 ; 4 Jur. (N.S.) 271 ; 5 
W. B. 482. 

The conditions of sale, were (inter alia) (8) 
that the purchaser shall not object to the title 
ill connection with the sale of the premises to R., 
to wimm the assignment of them, (lated the 29th 
January, 1870, was made, but should assume that 
R. acquired under and b 3 ^ virtue of the deed a 
valid title to the premises by the deed expressed 
to be assigned to him ; (0) that the purchaser 
should not object to the title because L., in 
1858, as a trustee for B., ]mrchased from the 
trustees of the then owners, B. being one of the 
last-mentioned trustees. The title was bad on 
the ground that R., the assignee of the deed of 
1870, had purchased the premises sold for X. and 
others, X. being one of the trustees for sale of 
the property so bought, and also on the ground 
that L., the assignee in the <Ieed of 1858, had 
purchased for B., who was also a trustee for sale : 
—Held, in a suit for specific performance by the 
vendor, that whatever opinion might be enter- 
tained as to the ninth condition, the eighth 
condition "was so framed as to deceive the pur- 
chaser, and entirely throw him off his guard by 
imwaiTaritably suppressing and masking a fatal 
defect in the title. Boyd v. Dichson, Ir. 11. 10 


b. Conditions in General. 

General Rule.] — When property is sold by 
auction it is the office of the conditions to state 
the terms on -which the sale is made. Torrance 
V. Bolton, 42 L. J.. Oh. 177 : L. R. 8 Oh. 118 ; 
27 L. T. 73 ; 21 W. R. 134. 

Condition Objected to before Sale.] — A condi- 
tion of sale was objected to by the solicitor of 
P/.,alikol 3 ' purchaser, and also by another person 
at tlic sale. The propert}' was not sold, and on 
the following day the owner persuaded B. to biw 
at an exorbitant price, with a reference to the 
objected condition : — PTeld, that specific per- 
•formaiicc could not bo enforced. Lee v, Dawson, 
4 L. T. 464. 

Constructive Hotioe of Covenants.] — Conditions 
of sale referred to certain letters patent : — -Held, 
that the purchaser had couhtriictivc notice of 
the covenants in the letters patent, under wliicli 
the property was held. Steu'iart v. Comfnyluim 
i^ri(T(iuh\\ Ir. Ch. 11 534. 

Auctioneer, Power of.] — Quaere, whether on a 
sale by auction the auctioneer has authority to 
frame coiulitions of sale and to do all things 
iiecessarv to carry tlie sale into effect. I^ikc v. 
IR/.swq 1 Jur, (N.S.) 59. 

Catching Conditions.] — Facts stated in the 
conditions of sale as the grounds of such condi- 
tions, must be proved, though it apjieared to be 
the object of the conditions to exclude imjuiiy 
into those facts. S7/nio?is v. James, 1 Y. & 
a C. C. 487 ; 6 Jur. 452, 

Purchaser discharged from purchase against 
catching conditions of sale. Aaams v. Lambert, 
2 Jur, 1078. 

Where conditions of sale are not drawn bona 
fide, but are intended to cover difficulties arising 
from facts uncommunioated, they will not pre- 
clude the purchaser from taking the objection, 
Jackson Y, Whitehead, 28 Beav. 154. , 


I Eq. 2.39. ■. 

! Annuity.] — On sale of rcvci-sion to free- 

I hold estate subject to a term for an annuity, one 
: of the conditions of sale was, that certain 
' evidence that “ a life aiinuit 3 '' granted to” A. B. 
j had not been paid or claimed for twent}^ years, 
I should be conclusive evidence that the annuity 
j and term had determined : — Held, that the con- 
I ditioii w- as not binding, as it was so worded as to 
lead a purchaser to a definite conclusion con- 
trary to the real facts of the case. Brysdale v. 
Maee, f> BQ Q. M. .k G. 103; 2 Eq. R.^aSO ; 23 
L. J., Ch. 518 ; 2 W. R. 341. 

Ambiguous Conditions.] — Vendors, having put 
forth ambiguous conditions of sale : — Held, to be 
bound strictly by those conditions. Seaton v. 
Mapp, 2 Coll. C. C. 556. 

Where conditions of sale are so obscurely 
worded, that, taken in connection with the par- 
ticulars of sale, the 3 ^ are likeW to mislead an 
I ordinary purchaser as to the nature of the pro- 
I iierty offered for sale, semblc, that the court will 
j (lischare:e the purchaser from his bargain, 
i Tay7or\. Ifartinduh, 1 Y. & C. G. 0. 658 10 

: L. J., Oh. 339 ; 5 Jur. 648. 

Depreciatory Conditions.] — Observations on 
the effect of stringent conditions of sale on the 
value of property. Hoy v. Smytkles, 2 Jur. 
(N.s.) 1011. ! , 

Sale by Trustees.] — Trustees with dis- 
cretionary trust for sale sold liy auction in Xov. 
18t82, subject to conditions of sale wdiich pro- 
vided that the abstract should commence with 
the conve 3 ’ance to the testator, dated the 2iid of 
Oct., 1872, and that every recital or statement 
in. any abstracted document should be deemed 
conclusive evidence of the tact or matter recited 
or stated therein, or to be assumed or implied 
therefrom : — Bold, that the conditions of sale 
were depreciatory, and rendered the sale liable to 
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— — Commencemeixt of Title.]— Real property 
was put up for sale under conditions which 
stated that the title was to commence with an 
indenture of settlement dated in 1848, and re- 
quired the purchaser to assume the death of J. B. 
intestate and without an heir before 1870. The 
vendor believed the assumption to be true. The 
title was derived from R. B., who, as trustee 
under the deed of 1848 of J. B., the owner in fee, 
claimed to be absolutely entitled on the principle 
of Burgess y. Wheat e (1 Eden, 177). The pur- 
chaser required the vendor to furnish evidence of 
the death of J. B. intestate and without an 
heir Field, that the conditions wmre binding 
on the purchaser. Sandhaeh and Bdniondstm., 
In re,m L. J., Ch. 60; [1891] 1 Ch. 99 ; 68 
L. T. 797 ; 39 W. R. 193— C. A. 


be impeached bv the cestui que trust, 
Flood, 49 L. T. 1)70 ; 32 W. R. 197. 8 
V. Gidd(nglimi,^2t. J., Ch. 777 ; I 
902 ; 29 L. T. 166 : 21 W. 11, 761. 


dor, who shouhl heat liberty to resell 
rty ; — Held, these conditions were nn- 
J. Jfoese?^ V. Wisher, 4 0 L. J., 0. P. 94 
P. 120 : 24 L. T. 184 ; 19 W. R. 351. 


A railway company agreed to demise to E. for 
huilding purposes certain lands w'hich they had 
acquired under their compulsory powers. E. was 
restrained from assigning without licence. 41ie 
property had formerly belonged to a building 
society, "which had sold it in lots, each [)urchaser 
entering into restrictive covenants for the benefit 
of the owners of the other lots, and the convey- 
ance to the company wns expressly made subject 
to these covenants. E. agreed to sell his interest 
under the contract to 11. IL at the time of the 
contract knew of the restrictive covenants, but 
believed that the com})ulsory ])urchase l)y the 
railway company had extinguished them. E. 
did not know of their existence. R.’s solicitors 
having discovered the existence of the covenants, 
objected to the title : — Held, that R. was entitled 
to object to the title on the gnumd of the re- 
strictive covenants, for that in order to take a 
case out of the general rule tliat a purchaser is 
entitled to require a good title, it must be sliown 
that at the time of the contract he knew that a 
good title couhl not he made, and that liere such 
knowledge was not shown, as R. believed that 
the covenants had been extinguished. Bilisw 
29 Ch. B. 661 : 53 L. f. 377— C, A. 

if certain iease- 


0. When Misleading*, 
i. Desert j)tioQi of Brojterty. 

What are Misleading Conditions.] — A condi- 
tion of sale is had as misleading — (1) if it requires 
the purchaser to assume what tlie vendor knows 
to be false ; (2) if it states that the state of the 
title is not ac-curately known when in fact it is 
knowui to the vendor. Banister, In re, Broad v. 

Munton, 48 L. J.. Ch. 837 ; ]3 Ch. D, 131 : 40 
L. T. 82S; 27\V. ll. 82(;. ! 

One of the coiiditions of sale was, that the 
title to the beueticial ownershi}) to the property 
should comincDcc with the will of C., dated in 
1829, and the purchaser should assume that C. 
was at his death hcncticially entitled to the 
property in fee simple, free from incumbrances. 

On an investigation it appeared that C. had in 
1824 contraclccl for the purcluise of the estate, 
but thevendoi* not at that time being able to 
make a good title, C. took possession and invested j 
the ]ju]’chase inonejq and it wns not till long | 
after tJie death of C. that the title was made out j 
and the purchase money paid: — Held, that the j 
statement in the conditions of sale was erroneous j 
and misleading, and was consequen i ly not binding | 
on the purchaser. JIametf v. Baher, 45 L. Jr, i 
Ch. 64: L, R. 20 Eq. 50; 82 L. T. 382 ; 28 i 
W. R. 559. i 

; -j 

Wilful Misdescription.] — A provision in j 

conditious of sale, that any misstatement in the ! 
particulars shall not vitiate the sale, does not | 
extend to a misdescription of the situation, wil- ; 
fully introduced to increase its apparent value, ■ 

Worfidh QBuke) v. Worthy, 1 Camp. 840; ^ 

R. R. 749. 

; Compensation.]— M. tk Co. bought the benefit 

Nondisclosure of Property in Wall.]— ; of a contract for purchase of certain property 

The vendor contracted to sell a freehold villa ,1 which was sold in an adininistratioii iiction, ami, 
and garden, between which and a certain road | in investigating the title, iliseovered a misde- 
there was a wall. The wad, as the vendor knew, | scription in the particulars, in res|)ect of which 
: did not belong to him, but he did not disclose i they claimed compensation in a<‘cordnnce widi 
that fact to the purchaser. There was in the | the terms of the contract. After an m-iier had 
wall a tablet bearing the . name of the villa, as I been made (but not drawn up) on a sumimms 
well as a tradesmen’s side entraiice. The vendor j taken out by I\I. & Co, for Id^erly to pay ilie 
knew,, that the purchaser intended ' to build whole of the purchase-money into* court, a <‘i’>r- 
cottages upon the property with access to the, rcspondence took place 'with tiie vendors" 
road:— Held, that the vendor could not avail solicitors, in which the latter, in reply to imiuiry 
himself of the ‘Condition .providing, for conipen- as to whether they intended to take ad vantage 
ahd' that, The purchaser was entitled to of' the order in meeting the question of com pen- 
rescind '‘the contract, r,-. w,. 54 sation, stated that personally they intended to 

J;, Ch. 605 j. S8,^3h, .B* 308. ' take no advantage, but that, since they were 


Itoge 

Where tlio ]jarticulars of 
contained 

which misstatement the 
the purchaser had knowL 
sale, and the condition.- 
any error or luisstateineni 
should not annul rJie sak 
should he made to oi* by tl 
case might he 
were aware of the mi: 
culars, the veiuloi's 
from the liability to make bin 
Band all. 49 L. T. 71. 


hold property 


vendors asserted tliat 
ige at the time of the 
of sale ])rovided that 
the particulars 
at compensation 
^.iirchasiM*. as tiie 
H eld, that, even if t h ‘ pure]i:L>er 
4atemenr in tlie parti- 
were not, tliereby rL4.k;vod 
1 compensation. 
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Rctin.£^ for an infant, the matter must proceed 
strictly. The purchase-money was paid into 
court, and the conveyance executed, the property 
being therein c(HTectly described: — Held, that 
the vendees were not estopped from ])rosecuting 
their claim ft )!• compensation. Pcrrhim, In. 
Pcrrtam v. Pcrnam, 49 L. T. 710 ; 32 W. li. 
869. 

Land was soltl under a contlition that in case 
of misdescription compensation should be paid. 
A road over the land was described in the par- 
ticulars as “ made up.” There was a misdescrip- 
tion as to the extent to which the road was 
made up Held, that the measure of compensa- 
tion was not the sum it would cost to make 
up the road tn tlie extent rei)resented ; but the 
dilfercnce between the value of tiie property as 
it existed at the time of pui'chaso and the 
value it would have had if the road had been 
“made up).” In w, (Jhtfferiel v. 

WttUnn, 5S L. J., Ch. 263; 40 Ch. 1). 43; 00 
L. T. 99; 37 W. U. 120. 

Where it is provided by the conditions of sale 
by auction that, •• if any mistake be made in the 
descripcion of the premises, or any other nniterial 
error shall appeal* in the particulars of sale, such 
mistake or error shall not annul the sale, but a 
compensation shall be made.” the vendee is not 
released from his contract by reason of a misde- 
scription in the particulars of sale obvious on 
inspection of the premises, urdess such misde- 
scri})tion was wilful and designed. W'vujht v. 
ll'7/.v.w, 1 M. & Hob, 207, 

Condition as to Eeceipt for Eent.] — A lease- 
hold public-house was sold subject to a condition 
that the production of the last receipt for rent 
paid should be taken as conclusive evidence of 
the due performance of the lessee’s covenants or 
the waiver of any breaches up to the time of 
completion, whether the lessor should be eogiii- 
zan t of such breaches or not. TJie lease contained 
a covenant to use the premises for the business 
of a piublic-house only, and not to pei’uiit any 
other trade to be carried on on any ])art of the 
premises without the lessor’s written consent. 
The particulars on which the contract of pur- 
chase was indorsed showed that parts of the 
jiremises were underlet to persons who carried on 
other tratles there. From the answers to objec- 
tions to title, it a[)pearcd that tlie lessors had 
received rent with Imowdcdge of the underlet- 
tiiigs, and the last receipt for rent was produced. 
Specilic performance of the contract having been 
decreed, and a reference as to title directed by 
an order which was not appealed from : — Held, 
that whether the breach of covenant was or was 
not a continuing breach such as to render the 
})ni*chaser liable to be ejected after the comple- 
tion of the purchase, the vendor had made a 
good title in accordance with the contract which 
the purchaser was bound to acce],}t. Lamrie, v. 
Lvea, Hi L. J.. Ch. 209 ; 7 App. Gas. 19 ; 46 L. T. 
210 ; 30 W. IL 185-H. L. (15.) 

State of Eepair.] — Upon an open contract for 
the sale of a lease of a house, the vendor, in 
answer to a requisition by the purchaser as to 
the performance of repairing covenants in the 
lease, produced a receipt for rent down to a year 
previously, but could not produce the last receipt, 
the lessor having refused to receive his rent on 
the ground of alleged breaches of covenant ; — 
Held, that, uotwithstanditig the failure to pro - 1 


duce the receipt for rent, there was such 
prima facie evidence of the performance of the 
covenants as to constitute a sufficient answer 
to the requisition in that behalf. Ringer to 
Tkon/psim^ 51 L. J., Ch. 42 ; 45 L. T. 580.' 

An auctioneer selling a lease, must state the 
notice given by the landlord of his intention to 
enter unless the premises are x>nt in repair 
within three months, or the vendee may recover 
his deposit from the auctioneer, although he 
knew of the ruinous state of the buildings. 
Steveiu V. Adammui 2 Stark. 422 ; 20 E. R. 707. 

Where leasehold premises are sold by auction, 
and the lease coutaining the usual covenant to 
repair is produced and read to the bidders, if any 
! of the buildings demised and described in the 
; lease have been pulled down before the sale, the 
i purchaser is not bound to complete the purchase, 
land may recover back his deposit, although 
; the building pulled flown is not described in 
I the particulars of sale. Oranger v. 4 

Camp. 83. 

Eestrictive Covenants— Silence equivalent to 
Eepresentatiou.]— The vendor of a leasehold 
interest is bound to know what covenants are in 
his lease ; and if an intending purchaser state 
the object which he has in purchasing, the ven- 
dor is Ijound to commimicate such knowletlge to 
him, provided such covenants can be reasonably 
interpreted as affecting the object which the 
purchaser has in view ; and if the vendor is 
silent as to a covenant interfering with that 
object, his silence is equivalent to a representation 
that there is no such covenant, even rhough he is 
not aware of its extent or 0 })eration. Flight y. 
Barton (3 Myl. A K. 282) followed and applied. 
Power Y, Barrett, l^Jj. I t. 

Constructive Eotice.] — 'When an agree- 
ment has been entered into’'for the purchase of 
a lease, the purchaser is not affected with con- 
structive notice of the covenants contained ir 
the lease, and is not bound to complete the con- 
tract if the lease is subject to onerous covenants 
of an unusual character, unle.ss before the agree- 
ment was made he had a fair opporlimity of 
ascertaining for himself the terms of such 
j covenants. — The principle of the decision in 
I Ilgde Y. Warden, (3 Bx. D. 72) applies to an 
I agreement to purcliase an existing lease, as well 
I as to an agreement to take an underlease. 

\ Reere Y. Berridge, 57 L. J., Q. B. 265; 20 
Q. B. .D. 523 ; oS' L. T. S3G : 36 W. E. 517 ; 52 
J. P.549— 0. A. 

— Hou-disclosure.] — On the sale of a bank- 

rupt’s life interest in property, non-disclosure by 
trustee in bankruptcy of a restrictis'c covenant , 
as to building heltl a fatal objection to the title. 
Elmoorth and Tkhf.In re. 58 L, -T.. Ch. 665 ; 42 
Ch, D. 23 ; 60 L. f.'841 ; 37 W. E. 657 ; 54 J. P. 
199— C. A. 

^Eeturu of Deposit. — The owner of land 

sold it in lots each subject to restrictive cove- 
nants. The defendant purchased a lot, but his 
conveyance did not contain the restrictive 
covenants. He agreed to sell to the ]da in tiffs, 
and the contract (liil not mention tlie restrictive 
covenants: — Held, that the plaintiffs, if their 
contract with the defendant were <*.arricfl out, 
would be bound by the restrictive covenants, 
and that the owners of the other lots purchasfexl 



Shop, not including* “Tavern.”] — The 

defendant was the owner of land, subject to a 
covenant not to use any house to be erected on the 
land for any other purpose than tliat of a private 
dwelling-house, “with the exception of shops 
which might bo built fronting the L. road.” 
The defendant sold to the plaintiff a lot described 
in the particulars as “a valuable tavern lot” : — 
Held, that the word “shop” did not include 
“ tavern,” and that the plaintiff was entitled to 
recover his deposit with interest and costs. 
Coomhs V. Cooh^ 1 Cab. & E. 75. 

“Free Public - House*”] — In the con- 
ditions of sale of a lease it was described as “a 
free public-house,” t]"ie lease containing a co^'e- 
nant that the lessee and his assigns should take , 
their beer from a particular brewer ; this lease 
was all read over bj^ the auctioneer at the time 
of the sale, who said mistakenly that it was a 
free public-house, and the covenant about the 
'beer had been decided to be bad Held, that a 
purchaser who heard the lease read over was not 
bound under these circunistances to complete the 
purchase, but was entitled to recover back the 
deposit. Jmes v. Bdney^ 8 Camp. 28S ; 18 B. E. 


ii. Value. 

“ Annual Bental ” — Rates and Taxes Payable 
by Vendor,] — The particulars of vsale of certain 
leasehold property described the .same ns being 
occupied at an annual rental,” bur omitted to 
state that the verulor as landloi’d paid the rates 
and taxes on the ])ro[)erty, the tenancy being a 
monthly one : — Meld, that evidence was admis- 
sible to prove that in the aiietioii-room a (juestion 
was raised by a ])ersou [u-esent at tlie sale on the 
words “annual rental,” and that in re|jly it was 
stated by the auctioneer that the landlord pah I 
tlie rates and taxes, and that tlic tenancy was a 
monthly tenancy, and that ac(;urdingly tlie pur- 
chasers must be taken to have had knowledge of 
the facts, and, therefore, were not entitled to 
compensation. Juhearda and Si/ke.s\ In rc, 1)2 
L. T. 415. 

Value of Eental.j — The particulars of sale 
I erroneously stated the viilue of the rental, In 
! consequence of which the plantiff gave niore for 
the property than he otherwise would ha.ve doite. 
The conditions of sale contained a |>r<'5 vision that 
if any error should bo discovertfd in the par- 
ticulars the purchaser shrmld be entithul to 
■.compensation. 'The plaintiff did not fiml out 
the error until after he accepted the conveyance : 
— Held, that the acceptance of the conveyance 
did not bar the right of the plaintiff tO' recover- 
compensation. Palmer v. Mumm. 53-1;. 'J,,. 
Q. B. 848 ; IS Q. B. D. 351 ; 51 V %\ 211 ; 33. 
W. E. 36 — 0, A, Affirming.is J* F* 87* - . 


• Offensive Trade,]-— The particulars of sale of 
leasehold premises stated that, under the original 
lease, “ no offensive trade w«s to be carried on, 
'th^; promises couM not be let to a coffee- 
dr working batter,”’ Th^ original ; 
.pipodheed^'appm'red’to prohibit thei 





: 
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from the original vendor would be entitled to 
enforce those covenants, and that the plaintiffs 
were therefore entitled to recover the amount of 
the deposit. jSvttingham Patent Pride- and 
Tile Co. V. Butler, 55 L. J., Q. B. 280 ; 16 Q. B. D. 
778 ; 54 L. T, 444 ; 84 W. E. 405-~.0. A. 

And see cases infra, col 1228. 


Open Contract.] — Upon delivery of the 

abstract by a vendor who had contracted to 
deduce a good title in fee simple, it appeared 
that one of his predecessors had covenanted in 
his purchase deed not to use the property for 
the purpose of gasworks or a public-house : — 
Held, that this was such a restriction upon the 
user and enjoyment of the property as to con- 
stitute a fatal objectioti to the title. Higgins 
and Hitclimaavs Contract, In re, 51 L. J., Ch. 
772 ; 21 Ch. D. 95 ; 30 W. E. 700 ; 46 J. P. 805, 


Business Premises.]— Property described 

in the particulars as “ leasehold business pre- 
mises” was put up for sale under conditions 
providing that no objection should be made in 
respect of anything contained in the lease. 
Nothing was said in the particulars or conditions 
as to the contents of the lease ; no opportunity 
was given to intending purchasers to ins[)ect the 
lease, and the property was bought by a pur- 
chaser who had not in fact inspected it. After 
the sale the purcliaser discovere<l that the lease 
contained covenants restricting him from carry- 
ing on upon the premises any trade or business : — 
Held, that as the covenant imposed serious 
restrictions upon the use of the premises as 
business premises, the purchaser was entitled to 
a declaration that the title was not such as he 
could be compelled to accept. IJai'is and Cevetj, 
In re, 58 L. J., Ch. 143; 10 Ch. D. 601 ; 60 L. 
T. 100 ; 37 W. E. 217 ; 53 J. P. 407. 


businesses of brewer, baker, sugar-baker, vintner, 
victualler, butcher, tripe seller, poulterer, hsh- 
inonger. cheese seller, fruiterer, herb seller, 
coffee-house keeper, working hatter, and man}- 
others, and the sale of potatoes, or any pro- 
visions : — Held, that there was such a discrep- 
anc.y between the particulars and the lease, as to 
entitle a ]>urchaser to rescind his contract. 
Flight V. Booth, 1 Scott, 190 ; 1 Bing. 

370 ; 4 L. J., C. P. 66. 

Where an original lessee of land, subject to a 
covenant against certain obnoxious trades, with 
a proviso for re-entry for a breach of such 


covenant, granted underleases of houses erected 
oil the land, not containing a similar covenant 
and proviso : — Held, that a purchaser by auction 
of houses erected on part of this land, and of the 
improved ground rents of the houses so underlet, 
might recover back his de}josit money from the 
auctioneer, the omission of the proviso in the 
underleases not having been specilied in the 
conditions or mentioned at the time of the 
sale. War mg Y. Hogqavt, Ry. & M, 39 ; 27 R. R. 
728. 


Sufficiency of Notice.] — Two a<ljacent houses 
were hchl on lease by M. The leases pro- 
hibited the trade of a publican, but one of the 
houses had been so used since 1860 without the 
owner objecting. M. put the entire premises iij) 
for sale in ISSO, and the jdaintiff, accompanied by 
K. (a local agent for the sale of public houses) 
was shown b}’ the vendors solicitors a condition 
referring to the resti'ictive covenant, but re- 
quiring a pnirchaser to be satisfied by the fact 
of the long-continued user of the [iremiscs. The 
plaintiff then purchased : — Held, that the con- 
dition wa,s designedly misleading and had misled 
the plaintiff. Stanleg v. IfcGaurati. 11 L. R. 
Ir. 314— C. A. 
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“Estimated Annual Value.”] — Property was 
rlcscribed in, the particulars of' sale as “of the 
estimated annual value of 40uZ.” There ivas a 
condition entitling the purchaser to compensa- 
tion, if any error or misstatement should appear 
to have been macie in the jjarticulars. The pur- 
chaser adduced evidence to show that the pro- 
perty was only worth 200Z. a year : — Held, that, 
as the pro})crty was of the “ estimated ” value 
■stated, and the estimate was admitted not to be 
a dishonest one, the condition did not apply. 
IlurlhuJt and Chaytor, In re, 57 L. J,, Ch. 

Profits of Manor.] — Trustees for sale of a 
manor described it in particulars and conditions 
'Of sale as a manor in which the fines were arbi- , 
trary ; adding that tlie clear profits, on an 
■average of the last eight years, had been loOZ. a 
.year ; and thei’e was a condition as to compen- 
sation. After the sale, it was found that, by the 
custom of tlie manor, arbitrary fines were ])ay- 
able only on alienation, and that, on the death of 
a tenant, his customary heir paid upon admit- 
tance a small fixed sum, and tlie widow was 
.admitted to her freeliench without any payment. 
The clear profits exceeded 200Z. a year ; — Pfeld, 
that there was no such misdirection of the pro- 
perty as would entitle the purchaser to comjjcn- 
.sation. White v. Cuddon, 8 01. «S: F. 7G6 ; 0 
Jur. 471. 

Amount of Sent.] — The particulars of sale 
-described a farm as late in the occupation of A. 
at the rent of 290Z. A. had occupied the farm 
as yearly tenant at 200/., but went in at Mid- 
, summer, paying only IZ. for the first quarter, 
and ('[uitted at Michaelmas in the next year, 
thus paying 291 Z. for a year and a quarter. 
Since this the plaintifi: had agreed to let tlie 
■farm at 22oZ. ; but the agreement had been 
rescinded before taking posse.ssion, and the farm 
Avould not let for nearly so much as 290Z. : — 
Held, that there was such substantial misrepre- 
sentation as entitled the purebaser to be dis- 
charged. D'nnmoek v. ILiUeft. HG L. J., Ch. 14G : 
L. IL 2 Ch. 21 ; 12 Jur. (X.s.) 953 ; 15 L. T. 374 : 
15 W. It. 93. 


iii. Quantity and. Acreage. 

Substantial Part Ifon-existent.] — A condi- 
tion, “ that if any mistake shall be made in the 
description of the premises, of any other error 
whatsoever shall appear in the particulars of the 
pro|)e)'ty, such mistake or error shall not annul 
the sale, but a compensation shall be given,” 
•does not a})pl.y wdien anj’ substantial part of the 
property turns out to have no existence, or 
■cannot be found : or where a vendor has mala 
fide given a very exaggerated description of the 
])rope]'ty. Jhd/nmm v. Mnayrore, 2 M. k B.ob. 
92 8 Oar. k ?. 4(;9. 

Tarticulars of sale by auction of a public- 
house. described the premises as comprising, 
amongst oth.er things, a yard. By the conditions 
any error or mistake in the description of the 
property was to be matter of compensation, to be 
fixed by arbitration. In fact, the yard was not 
held under the lease, but under a tenancy from 
year to i^ear, at a further rent of ■ lOZ, The 
vendors, however, procured a lease for the same 
term of the yard, at an additional rent of 8Z. 
The yard was essential to the enjoyment of the 
ipremlises : — Held, that this defect was not matter 


of compeDwSation under the condition, but such a 
defect in the title as justified the vendee in 
vacating the contract. Dobell y. Ilutchinson, 5 
N. & M. 251 ; 3 A. k E. 355 ; 1 H. & W. 394 ; 
'4L. J.,K. B. 201. 

Customary or Statute Acres.]— -Misdescription 
of the quantity of land in regard to the acres 
being statute acres or customary, is not matter 
of compensation, but a ground for setting aside 
the sale. Priee v. 2 Y. k C. 620 ; 7 

L. J., Ex. Eq. 9, 

A contract for the purchase of a farm described 
it as containing “ 349 acres, or thereabout, be the 
same more or less.” In fact, the farm consisted 
of only 349 customary acres, which was less than 
I the same number of statute acres by about 1(*0 
acres. On a bill being filed for specinc perform- 
ance, the purchaser, admitting that he had been 
for several months in possession of the property, 
i and had exercised acts of ownersliip over it, on 
the faith that a good title to 349 acres would be 
shown, insisted that in the contract “acres” 
meant “statute acres,” and that he was not 
bound to perform the contract, unless 349 statute 
acres were conveyed to him : — Heki, that in such 
case a reference of title would not be directed on 
motion. Portman v. J/illy 2 Russ. 579 ; 26 
R. B. 175. 

Material Bart Wanting.] — On a sale by the 
court a parcel was described as “ 490a, Bottlesey 
Green, containing 7a. Ir. 27p.” The conditions 
provided that any error, misstatement, or omission 
in the particulars should not annul tlie sale, nor 
should any compensation be allowed except such 
(if any) as the judge in chambers should direct. 
G. bought the property in his own name, and 
was certified as purchaser. He in fact bought as 
agent for B., who was the owner of immediately 
adjoining property. The vendors were only 
entitled to four undivided sevcntlis of 490a, but 
arranged with the owners of tlie other three 
sevenths to exchange them for another part of 
the property. B. alleged that it was of great 
importance to the enjoyment of his pi’operty that 
he should have the whole of 490a, and G-., by his 
directions, refused to complete : — Hold, that G., 
having only purchased as agent for B., 
could take any objection which B., had he 
been the nominal as well as the real jjurchaser, 
could have taken ; that the purcliaser was en- 
titled to say that he bought the farm as shown 
on the plan ; that, as the possession of 490a was 
important to the enjoyment of B.’s property, 
completion could not be compelled unless he 
could get the whole of it, and that he 
was not bound to accept the arrangement 
by which he would obtain the whole of it 
by giving up another part of the purchased 
property. A?'nold. In re, Ao^mdd v. Arnold, 14 
Oh. D. 270 ; 42 L. T. 705 : 28 W. R. 035— C.A. 

A purchaser who has contracted for the 
entirety of an estate will not be compelled to 
take six undivided seventh parts of it. Dalby 
V. Pullen, 3 Bim. 29. 

O’^^mer of estate represented to contain 1,530 
acres, agreed to sell it. The purchaser agreed to 
sell it to a company, who paid a deposit to him. 
The purchaser found that there were only 1.100 
acres, and refused to complete, the vendor then 
rescinded the contract : — Held, that t}\e com- 
pany were entitled to rescind, as the purchaser 
was unable to complete with them. Aheraman 
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The purchaser bought to build. There was a 
Gouditioii to the effect that “any error, mis- 
statement, or omission, should not annul tlie sale, 
but compensation should be allowed, the amount 
of such compensation to be settled by the 
auctioneer,” Subsequent to the conveyance the 
lot was found to contain onfy 135 square yards, 
and a frontage of 18 feet :~H eld, that the pur- 
chaser was entitled to compensation at the rate 
of 22,y. Qil. per square yard for every square .yard 
of the deficiency (that being the rate per yard at 
which the land was purchased by him), and to 
damages for the actual loss sustained by him in 
the preparation of plans and specifications for 
building, on the footing that he was getting the 
larger area. Flewitt v. 53 L. T. 287 ; 

33W. 11.894. 


TTbr/o'? V. Wtehen,% 

89 ; 17 W. E. 211. 

3 of the articles of the contract provided 


deeds: — Held, that this was merely a con- 
veyancing condition as to identity, and that, 
cou])led witli the representation as to the 
acreage, it did not estop the company from 
rescinding on the ground of deficiency in acre- 
age. Ih. 

A person agreed to purchase an estate which, 
on the written contract, was, by mistake, stated 
to contain 21,750 acres; it turned out that it 


Condition against Compensation.] — Upon tlie 
sale of real estate one of the conditions was as 
follows : — “ The admeasurements are presumed to 
be correct, but if anj' error be discovered therein, 
no allowance shall be made or required either 
way.” The property stated to contain 7,683 
square yards only contained 4,350 : — Held, that 
the purchaser was not entitled to competisation. 
Oordingley v. Cheeschvoufih, 3 Uiff. 496; 31 
L. J., Ch. 617 ; 8 Jar. (N-S*)- ”5-^ : ^ 'i’* 

642. , 


When STatter of Compensation,] — Property 
iale as containing 3,372 square 
ms a condition that errors of 
ihould not annul the sale, but that 
if they were pointed out before complet' 


was put up for 
yards. T1 
<lescriptioi 


;ion com- 
pensation should be allowed for them. The 

square yards 

Heid, that the purchaser bad got substantially 
what he had contracted to buy, that the deficiency 
of quantity, though considerable, did not so 
affect the substance of what he had bargained 
for as to take the case out of the condition, and 
that he must complete with compensation. The 
-rule laid down by Tindal, C, J., in FUgJitw 
Booth (supra, col. 1176), as to the nature of the 
misdescription which will entitle a purchaser to 
rescind notwitlistanding a condition for com- 
pensation, approved and applied. Faioeott and 
Jlohnrn, In. n% 58 L. J., Ch. 763 : 42 Ch, D. 3 50 : 

61 L, T. 105~-C. A. 

Valuation by vendor described the pjroperty 
as containing about 1,244 ■square yards, and 
valued at J,2()U7. The particulars stated that 
the premises contained about 1 .200 square yards, 
and provided that in case of error or mistake in 
the descri[)tion compensation should be given , 
or allowed. The |;)remises contained only 935 i 
square yards : — Held, that the purehascirs were 
entitled to a refei’ence as to what deduction 
should be made from the contract price. 
nalU and FoweM, ro, 60 L. T. 595. 

After Conveyance.] — After the purchaser 

has taken a conveyance, and the purchase-money 
has been paid, no action can be maintained for 
damages or compensation on account of errors as 
to the quantity or quality of the subject-matter 
of the sale, unless such errors amount to breach 
of some contract or warranty contained in tlie 
conveyance itself, or unless some fraud or deceit 
has been practised upon the purchaser, Jolltffe 
V. Baho% 52 L, J., Q. B., 609 ; 11 Q. B. B. 255 ; 

48 L. T. 966 ; 32 W. E. 59 ; 47 J. P. 678. 

Conveyance described two parcels as each 
“containing by estimation one, and a half acres Ifotice in Conditions.] — A contract of sale by 

or thereabouts.” The two parcels together auction described the property a, s “the freehold 
amounted to only 2a. Ir. 12p. Held, that this cottage and copyhold pathlock, comprising 
did not amount to a breach of any warranty, so la. 2r. 8p. situate* tkc., described in tluj par- 
,as to entitle a pitrchaser to maintain an action ticulars attached hereto as lot 1,” in the 
.for damag^.s against the vendor. IK annexed particulars, lot I -was thus described : 

'qPhiftit^ttlars stated a lot to contain square “ The property comprises Ja. 2r. 8p.,situate» 
yards| vfdfch frontage of '39 feet 3 inches. The sixth condition was as follows ;-^Th6 several 


property contained only 1,033 


of the property as to repairs and otherwise, and 
no error, misstatement, or misdescription shrdi 
annul the sale, nor shall any eoinpensntion be 
allowed in respect thereof, 7. if any |’)ur- 
chaser shall insist on any objection or requisition 
which the lespective vendors siiall be unable, or 
on the ground of expense or otherwise unwilling 
to answer, comply with, or remove, the respec- 
tive vendors may .... at any time, ami isot- 
Vvithstanding any intermediate csr pcnd,in,g 
negotiations, proceedings or litigation, annul the 
sale. Lot 3 was stated to contain 4a. 3r. 37p., 
and to be let at annual rents amounting to 27L 
The rental was rightly srared bur the real 
acreage was only Ha. Ir. 37}), Tiic purchaser 
claimed that the contract should be carried uiit 
with coinpoiisation ; the vendor vefuset! any 
C')m].)e)isntioti, but offeretl to annul the .salii - 
Held, that tiie vendor might lawfully annul tlm 
sale l^y virtue of the seventh condition. Bv 
liord Esher, M.lL,a.ii<l Lijidley, L.J. (Lopes, h.f,, 
dissentiente) : — That the purcliaser would have 
been })reventcd })y the third condition from 
obtaining s])ecifie })erformance witli (HtmpeiHa- 
tion. Jf'hikon/on' v. IFhitfomoro, (L. B, 8 Kq. 
603), ami Condlnglcy v. Chnwudo’ongh (siqu'a) 
commented on. Torn)/ to Jn rc, 55 

L. J., Ch. 345 : 32 Oh. 1). 14 ; 54 L. 1 \ 353 i 34 
VL E. 379— C. A. 
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pro})erties com])rised in the foregoing particulars 
ai-e prcsuTued to bo coiTectly described, and the 
quantities of the land shall be taken as stated, 
whether more or less (although the title-deeds 
and court-rolls state such quantities to be less), 
witliout any equivalent or compensation on 
either side. The abstract of title delivered 
showed a title only to 3r. 24p. in the whole ; — 
Held, that the purchaser, having distinct notice 
by the condition t.hat the deeds would show a 
less quantity than that mentioned in the par- 
ticulars and contract of sale, was bound to take 
the title as offcicd. jSleholl v. Chfunhers, 11 C, B. 
990; 21 X.. J., C. P. 54. 

Excessive Quantity.]— Vendors agreed to sell 
a parcel of land “containing forty acres or 
thereabouts, be the same more or less.” The 
agreement provided that “if any mistake or 
omission be made in the description of the 
property the same shall not vitiate or annul the 
sale, but a compensation or an allowance shall be 
made.” Tlie purchaser had taken conveyances 
of part of the land ; but the vendors having 
discovered that the acreage was 41 acres, 1 rood, 
10 perches, instead of 40 acres, refused to convey 
the residue without com[)ensation : — Held, that 
the vendors were not entitled to any compensa- 
tion. Onmje to WrUjlit^ 54 L. J., Oh. 590 ; 52 
L. T. 606. • 

Condition of sale that any mistake or error in 
the deserij )tion,or any other error in the particulars 
should not annul the sale, but compensation 
should be given or taken. One lot contained 
20 acres more and another 10 acres less tliari 
described : — Held, that the excess in one lot, ami 
the deficiency in the other, were both subjects of 
compensation within the condition. Equity 
would not in a case like this enforce the con- 
tract against the vendor unless the purchaser 
should submit to corn jjensat ion to the vendo}*. 
Led\e v. Thomp,wii^ 9 Hare 268 ; 20 L. J., Cli. 
561 ; 15 Jur. 717. 


; stated that the taxes of No. 3 were farmed by 
rthe landlord. The houses Nos. 2 and 4 were of 
I the same rate, but No. 4 was in the best state of 
repair : — Held, that these misdescriptions were 
; not cured by a condition which provided that if 
i any error or mis-statement should be found in 
: the particulars, it should not vitiate the sale, but 
an allowance should be made on account of it. 
Leach Y, M-ullctt, 3 Car. & P. 115. 

Boundaries.]— Specific performance of a con- 
tract for the sale of property, partly freeiiokl ami 
partly leasehold, will not be refused on the 
ground that the boundaries of the two portions 
are not distinctly defined, semble. Monro v. 
Taylo7% 3 Mac. k G. 713 ; 8 Hare, 51 ; 21 L. J., 
Gh. 525. 

Water-Meadow.] —If land, generally reputed 
to be water-meadow, is sold as uncommonly rich 
water-meadow, whereas it is very imperfectly 
watered ; this is not such a misrepresentation as 
will avoid the sale. Scott v. ILetuon^ 1 Buss. & M. 
128 ; 27 II. K. 141. Affirming 1 Sim. 13 ; 5 L. J. 
(O.S.)Ch. 67. 

Easement.] — A dwelling-house and offices were 
put up for sale by auction, under a condition that 
the lot was sold subject to any existing lights 
and easements of whatever nature — and the 
p)ririted particulars made no mention of any ease- 
ment, or of any claim to an easement. The 
house was subject to easement b}" owner of 
neiglibouring house, and the vendor’s solicitor 
knew of the rumoured existence of this easement 
but made no enquiries, and the auctioneer, on 
being cpicstioned, told the audience tliat they 
might (lismiss the subject of the rumoured claims 
from their mimls, as no! )ody would probably ever 
bear of them again : — Hehl, that the conditions 
were misleading, and the statements in the 
auction-room insufficient. JleyivoofJ v. Mallallen, 
53 L. J., Gh. 492 ; 25 Gh. D. 357 ; 49 I.. T. 658 ; 
32 W. R. 538. 


iv. Matters ^fatcrial to Enjoyment of the 
Property, 

Position.] — It is a misdescription in particulars 
of sale to describe a house as No. 58, Pall Mall, 
opposite Marlborough House ; where the house 
was, in fact, not in Pall Mall, but was situate 
behind No. 57, Pall Mall having an entrance 
with a door, which for many years bore the 
designation of No. 58, and a sejjnrate jiassage, 
about sixty-five feet long and three feet eight 
inches wide, across the gi'ound floor of No. 57, 
between the basement and iqiper stories of No. 
57. Stontofi V. Tattcrmll, 1 Sm. & (>. 529 ; 17 
Jur. 967 : 1 ll. 502. 

At the auction mart in London, B. purchased 
a house at Brighton, simply described as “ Lot 1, | 
Ho. 39, Regency-square.” He afterwards dis- j 
covereti that the house was not actually in the j 
square, but in a side street communicating with : 
the square, but it was always named 39, Regency- 1 
sipiare : — Held, tha.t there was no misdescription.: j 
White V. MrtuLdum, 16 Jur. 738. j 

Condition and Occupation.] — The particulars I 
of sale described two houses as Nos. 3 and 4, and I 
stated that the taxes of No. 3 were paid by the | 
tenant. The houses ought to have been j 
described as Nos. 2 and 3, but the names of the ; 
occupiers were correct, and it should, have been ; 


Eight of Way.]— A contract was entered into 
for the sale of a piece of land described as arable 
land, not stating an 3 ’-thiiig as to the existence of 
a riglit of way to it. Jt turned out that it was 
cxtremel}^ doubtful whether there was an}" right of 
cartway to it : — Held, tliat specific j’jcrformauce 
ought not to be dccreefl at the suit of the vendor. 
JDenne v. L'Hfht^ 26 L. J., Gh. 459 ; 3 Jur. 
(N,S.) ()27 ; o'W. R. 430— L.JJ. 

An agreement for the sale of the fee-simple in 
possession of a house and land contained a 
clause that the description of the property in the 
schedule was believed to be correct, but if any 
error should be found therein, the same should 
not annul the sale, but compensation should be 
allowed in respect thereof ; and also a clause that 
if the purchaser should insist on any objection or 
requisition in respect of the title which the ^'cndor 
should be unable oi' unwilling to remedy or com- 
ply with, the vendor should bo at liberty to 
rescind the agreement. Upon Investigating the 
title it appeared that there was a riglit of way 
across the property, of which, at the date of the 
agreement, both vendor and purchaser ^vere 
ignorant : — Held, that the objection was an 
objection to title, and that the veiidctr was en- 
titled to rescind. Aahhnrner v, Sewell, 60 L, S.„ 
Oh. 784; , [18911 3 Ch. 405; 65 L.' T. 524 ; 
40 B. 169. " 



Teprcsentijigaleaden pipe. The 'vendor conveyed 
the athfer bte,to the Tespective pnmhaeersj 
' ’without' any right of watei*:— 
,'4 Beldvfe^t the weo^or merely 'mdcrtook to soli 
. p^fp ol the property’ to m it ^tood at the time 


On the sale by auction, the auctioneer bonfi 
ii<lo stated there was a right of way. This was 
not the fact, and neither the conditions nor the 
draft lease ])voduccd at the sale, iiad any 
Tcferencc to a right of way Held, that the 
evidence of what passed at the time of the sale 
was admissible as against the vendor ; but that 
no action could, after tlie completion of the pur- 
chase, be niahitained against him to recover 
com} >en sat ion for this innocent nusre})resentation 
by the auctioneer. Brrtt v. Uloi.v.'^er, o 0. T. 
B. 870. 

The particulars of a lot stated a reservation ol: 
a carriage way contained in a lease, but did not 
state that tlie lease also reserved a (iiiforent foot- 
way over the lot. ft was stated that the lease 
might be inspected at the vendor’s office. A, 
})nrchased the lot in ([uestion and an adjoining lot: 
• — Held, that the misdeseri})tion was such as to 
entitle him to rescind the coritmct. JJi/ke,^ v, 
Bldkv-, 4 Bing. (N.C.) 468 ; 15 Scott, 820 ; 1 Arn. 201). 

l]})on a sale by auction in lots, the particulaj-s 
«an(l conditions of sale referred to a })lan on which 
several roads were marked out, so as to provide 
frontages for all the lots: but there was no in- 
dicati<m tliat any lot was to have rights of way 
beyond theniad adjoining it and directly leading 
into the public highway : — Held, that the court 
could only act on the footing of the contract, and 
that the })urchaser could only claim a right of 
way over the road adjoiningthe iots,an(l directly 
thence into the public highway. Itaudall v, 
JF£alL 4 He (1 A Sm. 848. And see Bolton v. 
Bolton, supra, col. IIOG. 

Objections by a purchaser by auction, that a 
way round and across a meadow was not spcci- 
lied ; a spccillc jierformance was decreed with 
costs. BotcloHX, Bmind^ 5 Xos,. 508 ; 5 K. K. 107. 

Water Supply.] — A property situate in a town, 
and comjjrising a warehouse, was described in 
jmrtieulars of sale under a decree as “well 
sup})lied with water.” The property was well 
siip})Iied witli water, but only from the water- 
works, there being no natural sup})ly. Tlie 
manufactories in the town were generally 
.supplied with water from wells upon the 
properties themselves Held, that there was a 
misdescription. v. 2 He 

(J. F. cV: J. 248 ; 2 L. T. 587 ; 8 VF.'lb 685. 

A certain lot was described in the particulars 
as being sold with a certain reservoir and water- 
works, yielding a yearly rental of 60/., exclusively 
of the land and buildings. This rent aiuse from 
su}>plyi!i,g with water certain houses separatetl 
from the reservoir by the pro})erty of strangers, 
over which the vein lor had no right to carry it, 
bcyoiul a permissive right from year to year by 
payment of a rent — Held, that the desciaption 
contained such a misro})rcsentatioTi as to preclude 
i the vendortTom enforcing a specific performance. 

JPnoe v. Mumnhaj^ 2 He <b M. Q. 388. 

A. purchased bj^ auction a house, which was 
described in the particulars as *‘Lot i in the sale 
plan,” Upon one of the lots not purchased by 
A was a w'cll } upon another a reservoir; and, on 
the sale plan annexed to the particulars, aline, 

" d,enoting a stone drain, was tlrawn from the well 
. 4'v.. "to the reservoir; and from the reservoir to the 
‘ '^1:.’;- kitchen of the house another line was' di-awn 


of the sale, with notice thai the rest of it would 
no loiigei- remain in liis hands, Fan^tcr v. Turner, 
11 L. J., Ch. 161 ; 6 Jur. 1-14. 

“Substantial Dwelling-house,”] — Particulars 
of a sale of a messuage describL'd it as “a sub- 
stantial and convenient dwelling-house,” and as 
having *• live bedrooms.” Tlie })urc]iaser alleged 
that the house was neitlier conveniently nor 
substantially built, and also that, two of the so- 
called beiirooins were too small to ])e tit for tha.t 
purpose: — Held, that the two rooms were not 
im{)roperly described as bedi'ooms ; that there 
had been no misrepresentation in stilting that the 
house was substantial and convenient. Johtoson 
v.Snutrt, 2 Gitf. 151 ; 6 Jur. (n.S,),815 ; 2 L.T. 807, 

Liability to Compulsory Alienation.] — A ven- 
dee of land, on discovering that at the time of 
the contract of sale it was and continued lialile 
to be taken, under a private act of }>arlianieiit, 
for the use of a com})aiiy, is entitled to resciiul 
the contract and to recover back the deposit. 
Bullard V. ]17y//, 1 H. ck \V. 521) ; 2 Gale, 61 ; 
1 Tyrw. .k G. 851 ; 5 L. J., Ex. 207. 

G-round Rent.] — Leaseholds in Livei’|)ool were 
put up foi’ sale in lots, under a condition that- 
the })iircliasei's should enter into the usual 
covenant for })av"ing anti observing the rents ami 
covenants of the leases, and indemnifying the 
vcmlors tlierefrom. As to one of the lots, the 
particulars stated the amount of a mortgage on 
it ; bat, owing to a slip, did not mention that it 
was .subject to .any gToiind-rent. It was, in fact, 
.subject to a ground.-rent of 48/. Tiie other lots 
were leaseholds hekl under the coiporariou of 
Liverpool, wliicli usually re-^erves only a nominal 
rent on its leases : — Held, tliat tlie jiiircliaser of 
this lot was entitled to ])0 discharged. Joner v. 
Biuiiurr, 41) L. J.. Oh. 775: 14 Ch. H. 588: 
48 L. T.'lll ; 28 W. H. 16.5. 

Rent-Charge.] — Devise of froelmld estates sub- 
ject to the payment of 267. yearly and every year 
for ever to A., her executors, mhniuistratms, and 
assigns, and the testator made chargeable Ids 
s<aid freehold estates with the payment of the 
said sum. A. died, and her devisees contracted 
to sell tlie rent-charge, wliieh was stated to have 
been given to A., her executors, adujini>trators. 
and assigns : — Held, tliat the rent -charge migdit 
be legally distrained fo!’, and tliat rlie thing con- 
tracted to be sold was within the words uf the 
contract. Jluuos-'/t/ v. Thoruauto, 16 Sim. 575 ; 
18 L. J., Ch. 288. ' 

Sum charged on several Properties— Rotice.] — 
A vendor ])ut up for sale byninetion a certain 
sum or reileemed laud tax. which he descrilieil 
in the pauticula.rs as clia rged. on thr{‘e houses. 
The, iiartieulars referreil to the e<.mtract with the 
cominissioners for the redemption of the tax as 
p.'irt of the vendor’s title, but ilid not furtlier 
state, as a})})e.are(l from the scheJuie to the con- 
tract, that the gross sum was charged in separate 
sums upon eacli of the houses :—-Heh'l, tl.ia.r- 42 
Geo. 8, e. 116, ili<l not operatts to consvdfdate the 
several charges into one assessm(,‘nt, and to make 
the whole amount leviable on e-sch part of the 
propeftv redecmcfiL f'thr v. I'orrnloti, 8 Jur. 
(H. s.), 1142 : 7 L.T. 78 ; 10 W. E. ,m' ■ 

Hcid^ also, that the reference to the eoutmcfc 
for redemption did not give the [mrehastjr notice 
of the contents of the schedule, so to affect 
him with the consequences* Ik 
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Held, also, that there was a material mis- 
description of the ])roperty sold ; and that s[)eci- 
hc porfoi’inaiice of the eoiitract could not be 
enforced against the purchaser. Ih, 

Interest of no Yalue.]— Particulars of sale 
described the subject of the sale as the interest, 
if any, of F. The vendor knew at the time that 
the intei'cst sold was of no value, and he made 
no representation as to the value. A purchaser 
bought, with notice that the subject of sale 
might })e of no value, but without any means 
of ascertaining whether it was of any or no 
value. The court ordered the sale to he set 
aside, and the purchase-money refunded, with 
interest and costs. iSuiith v. Harruon. 2() L. J., 
Ch. 412 ; 3 Jur. (x.S.) 287 ; 5 W. II. 408. 

Trusts Incorrectly Stated.] — Where conditions 
of sale iticorrectly state the effect of the tiuists of 
a reversionary interest, the pin'chaser of that 
interest is not bound to accept the title. JTadUtj 
V. Molnns, 14 L. T. 100 ; 14 W. K. HS7. 

Lease — Covenantsnot Enforceable.] —The court 
may not decree specific performance of a con- 
tract for the sale of a reversion if the vendor 
had misled the purchaser by stating that it was 
subject to a lease contaiiiiug all the usual 
covenants, the vendor knowing that there was no 
person against whom the covenant could be 
enforced ; but where pro^ierty is sold subject to 
a lease so described, and theveiulor is not aware 
of any difficulty in enforcing the covenants, the 
court will not refuse to decree specific perform- 
ance on the ground that the vendor cannot 
show upon whom the liability of the covenants 
in the lease has devolved, and the vendor is not 
bound to fiiul out and acquaint the purchaser 
with the name of the party who may be liable 
to such covenants, 171/if: v. irc/ulhi; i) .Hare, 
618 : 22 L. J., Ch. 92 ; IG Jur. 719. 

Plan — Comnion Ground.] — W,, by agreement 
endorsed, on ])rintcd particulars of sale, sold to 
B. a lionse, in front of %vhich a piece of common 
grouiai was railed in, but divided from the house 
by M road, to which common W. had a possessoiw 
title only. A., alleging that on the plan he 
considered the ccunmoii land part of the pur- 
cha.se, refuscil to complete : — Held, that inas- 
much ns the ])laTi 7night have misled B-, no 
<lecree for specitic performance could be made. 
v.Jitnl, 2 W. K. 145. 


V, Tenure and Interest of Temkn\ 

Equitable or Legal Term.] — The plaintiff ad- 
vertised to be sold by auction lands and houses, 
staled as “held for the remainder of a term of 
fifty-four years if C. T. should so long Ha'C,” and 
the conditions of sale were similar. I’hc plaintiff 
had only an equitable title : — Held, in an 
action for not cojnpleting the purchase, that the 
advertisement and conditions of sale were calcu- 
lated to mislead the defendant into believing 
that what wuis to be sold was the residue of a 
legal term created by lease ; that the defendant 
therefore bid for that wdiich tlie plaintiff had 
not to sell, and that, consequently there was no 
contract, Gardiner v. Tate, Ir B. 10 C. L, 460, 

A person contracted to sell property, and 
showed only an equitable title, and the pur- 
chaser required the vendor to get in the legal 


estate :—Held, that such requisition was as to a 
matter of conveyance only, and the vendor could 
not rescind the contract under a condition em- 
powering him to rescind if any objection to the 
title were made which he was unable or unwill- 
ing to remove. Kltclven v. Palmer, 46 L. J., Ch. 
611. 

Agreement for Lease.] — ^A purchaser was dis- 
charged from his purchase on tlie ground of mis- 
representation, lands having been sold as held 
under written agreements for leases, which ap- 
peared upon inquiiw to be mere parol agree- 
ments. Pessonet v. Sau, & 8c. 142. 

E'ew Lease Described as Kesidue of Old 
Term.] — Under a contract for the purchase of 
the residue of an old term, a purchaser is not 
bound to accept a similar new lease ; for the 
former differs in value from the latter, the 
residue of an old term being iu several re- 
spects more advantageous. M/tso/i v. Carder, 7 
'J^xuiit. 9 ; 2 MarshaU, 332 ; 17 E. R. 427. 

Notice to Quit.] — Particular describing a lease 
as subject to notice to (iuit, not inconsistent whtli 
a covenant that the tcjiaiit shall hold over for a 
certain time “after the end of the term,” that 
being upon the context distinguished from 
the “ other sooner determination,” a.n<l time- 
generally not being of the essence of the co.a- 
tract. ilall v. Smith, 14 Yes. 426 ; 9 E. E. 313.. 

Length of Term.] — A purchaser cannot refuse 
to per.t()rm an agreement for the sale of “ the 
uncxpireil term of eight years’ lease and good- 
will,” on the ground that only seven years and. 
seven months of the teini remained. IJelworth 
v. JAm-c/Z, 4 Camp. 140 ; 16E. .E. 761. 

A slight and imraaterinl misdescription of the 
term in tire agreement for the sale of a lease 
■will not relieve a purchaser from the obligation 
of completing his purchase. Jen7iin<}s v. Brunt, 
19 L. T. 705." 

Term of Eifty Years.] — Agreement foi" 

sale of houses contained a statement tlait the 
property w’as lield on a term of fiftj' years, loss 
ten days, and also a condition that the title 
should commence wdthtwo underleases by which 
the vendor hehl, and tliat the ])urchaser should 
make no re{,]uisition or objection in respect of 
the prior title or the right to grant the said 
underleases. Four years after completion, the 
underleases being invaliil, the purchase!' brought 
an action to set aside the conveyance : — Held, 
that the purchaser had a right to rely on the 
statement that the property wars held for a term 
of fifty years, and that the condition could not 
prevail against it and that the })urchaser was en- 
titled to have the conveyance set aside. M.ethod 
of determining the right damages in such a case. 
Xash V. Wooderson, 52 L. T. 49 ; 33 YY. E. 301. 

Term of Seveuteen Years.]— The par- 
ticulars describe<I the public-house as let to a 
responsible tenant for a term of wdiicli sev^enteen 
years were unexpired. It trppearod that oiily 
fifteen years of the term were unexpired, and it 
was determinable in 1881 ox 1888, at the option 
of the tenant : — Held, that neither of these 
statements was such misrepresentation as to 
entitle the purchaser, to resist spocit.!c per- 
formance of his contract. Goddard v. Jeffreys, 
61 L. J., Ch* 67 ; 4o L. T. 674 ; BO 5Y. B. 269. 
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lease for Lives.] — The rental described 

lands as held by lease for three lives and thirty- 
one years, the lease being for three lives and the 
survivor, and, in case all the lives should die 
before the expiration of thirty-one years, for so 
much of such term of thirty-one years from that 
period as should be to come upon the decease of 
the survivor : — Held, that the rental was sub- 
stantially correct. Mg-uoUe.'i v. Bowcn^ 12 Ir. Eq. 
R. 184. 

A purchaser of lands, sold under the <lecrce, 
and described in the rental as held under a lease 
that would expire on the 1st June then next, 
discharged from his purchase, it subsequently 
appearing tliat the tenant of part of the lands 
was entitled, under an equitable article, to a 
reversionary lease for four lives. Lmchaoi v. 
Cotter, 7 Ir. Eq. R. 176. 

Leaseholds Renewable by Custom.] — Premises 
sq1<1 at auction were described in the particulars 
as being customary leaseholds, renewable every 
twenty-one years, at the customary rent of 10.<f., 
on })ayment of the customary fine. The sixth 
condition stipulated that ei'rors of description, or 
any errors inserted in the particulars, should not 
vacate the sale, but shouhl he subject of abate- 
ment or compensation. It turned out that there 
was no custom to renew, but that the premises 
were held for an absolute term of twenty-one 
years : — .Held, fii’st, that the fact of the property 
being sold as leaseholds renewable by custom, 
when there was no such custom, was an error of 
description, not a defect of title. Kewlnj v. 
Paynter, 22 L. J., Ch. 871 ; 17 Jur. 483. 

H(ild, secondly, that under the sixth condition 
the purchaser was entitled to specilic per- 
formance, with a deduction from the price. Ih. 

Grround Rent— Sum in Gross.] — The defendant 
put iq) for sale by public auction property i 
■tlescribed in the })articulars as follows : “ Four 
freehold ground rents of JhZ. 4.v. each ; viz., 15/. 
ground rent, iind 4/. I,'?, garden rent.” The 
vendors, in making out their title, produced four 
counterpai'ts of leases from B. to Reynolds. 
By each of these leases, B., in consideration of 
the yearly rents thereinafter reserved, demised 
to Reynolds land with a messuage thereon for 
the term of ninety-five years (wanting ten days) 
at the yearly rent of 15/.; and for the con- 
.'Siderations aforesaid, aud also in consideration 
c>f the farther rent thereinafter reserved, and of 
the covenants of Reynolds, B. covenanted with 
Reynolds tliat it should be lawful for him and 
the tenants of the messuage, at all times during 
the continuance of the term, to enter upon, and 
use and enjoy as a garden, a piece of land par- 
ticularly tiescribed, jointly with B., and B. 
•<;oveiiante<l tiuit he woukl at his own expense 
keep in order the ganlen. There was also a 
•covenant by Reynokls to pay B. the yearly rent ' 
of 15/., and' also the further yearly rent of 4/. 4a*. 
in respect of the right of user of the garden or 
pleasure ground, such rent to be payable in the 
same manner as the rent of 15L Held, that 
the rent of 4/. 4,s\ was a sum in grovss, payable 
under a covenant, and not a rent issuing out of 
the land; and therefore the purchaser was 
-entitled to rescind. Mmm v. Mohim, 2 H, k. C. 
410; 33 L. J., Ex 68; 10 Jur. (R.S0 473 ; 11 
K T, 211 in W. B. 604--1X Cfo 

’A' Unterlease.] — In: 1805 two pieces of Hand 

wefo demised to for seventy-nine yeai*s, i 


A. built several houses, and in 1811 demised the 
pi-emises for seventy years to R., reserving a rent 
of 43/. In 1815 A., reciting the indentures of 
1805 and 1811, and that 0. had contracted for 
the purchase of the ground rent issuing out of 
the two pieces of land, houses, kc., conveyed 
‘‘ the two pieces of land and houses, and also the 
yearly rent of 43/., and all [towers an<.l remedies 
'for receiving the same, and all tlie estate,” kc., 
to 0., to hold the same “ for all the I'osidue then 
to come of the term of seventy years granted by 
j the indenture of 1811.” In 1855 the represen ta- 

1 tives of 0. contracted to sell “ a leaseliold ground 

rent of 43/., payable during the remainder of a 
term of years created by way of underlease, which 
will expire in 1881, issuing out of two pieces of 
land in W., with the revei’sion” : — Held, as be- 
tween a ])urchascr aud tlie vendors seeking to en- 
force the contract, that this was no misdescription 
and that the pucliaser was hound to complete, 
1,00(0/ V. J/o(//ord, 2 Jur. (N.S.) 1084 ; 4 W. R. 
805 ,' “ ' ■ 

Trustees without Impeachment of Waste.] — 
A. devised lands to trustees for a term of ninety - 
nine years, without impeachment of waste, and 
subject thereto, to his son, W., for life, without 
impeaclnnent of waste, remainder to bis grand- 
daughter, C., for life, without impeachment of 
waste, remainders over. The will provided tliat 
no part of the timber growing upon the premises 
should, upon any pretence whatever, except for 
necessary repairs, be cut until his granddaughter, 
C., should attain the age of twenty-one years, at 
which time it should be lawful for his said 
trustees to cut down such of the timber as thej^ 
should think lit, and to sell the same, and to paj" 
the money to arise therefrom to his grand- 
daughter, C., to whom be gave and bequeathed 
the same. W. died in 1835, and C. attained 
twenty-one in 1836, but none of the timber was 
cut by the trustees. In 1843 the term of years 
was sold : and one of tlic conditions of sale, 
after reciting the above clause as to cutting tim- 
ber, stated tliat the propeiiy w'as put up for sale 
“ subject to any rights under such jirovision ” : — ' 
Held, that the purchaser wns entitled to the 
timber. Wntl'nigton, v. IVtddroH, 23 .L. J., Ch. 
713; 18 Jur. 317 : 2 W. II. 120. 

Fee Farm Rent.] — A party become the pur- 
chaser at a public auction of a lot comprehend- 
ing a freehold messuage and a, fee farm rear of 
2bv. By the conditions of sule. no evidence was 
to be required of the receipt or payment or exis- 
tence of the fee farm rent other thmi that dis- 
closed by a certain conveyan<‘e ; “ nor should any 
objection be taken to the title in consequence of 
the nonpayment or nonreceipt” of the fee farm 
rent. The rent had not been paid <.)r received 
for twenty years before the sale ; and the pur- 
chaser contended that if was therefore ex- 
tinguished under 3 & 4 Will. 4, c. 27, s. 34, and 
had ceased to exist at the time of tlie sale : — 
Held, that be was not entitle to repudiate the 
contract on this ground, but must be considered 
, to have purchased, uiKler the conditions of sale, 
the chance of the rent being obtainable. Mctnha 
V. Palling, 6 EL k BL 659 ; 25 h, J., Q, B. 375 ; 

2 Jur. (N.S.) 688 ; 4 W. R. 607. 

Rreebold Groumi Rent.] — L., having a, term 
of ninety-nine years, with a covenant timt he 
might, within twenty years, purchase the lee, 
demised to for ninety-nine yeajfs and a half^^ at 
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a ground rent, and tlien acquired the fee. The 
ground rent was put up for safe described as •* a 
freehold ground rent issuing out of lands on 
lease, which will expire in December, 1922,” 
being the expiration of the ninety-nine years and 
a half term : — Held, that the title was too doubt- 
ful, in reference to the remedies which the pur- 
chaser would ha.Yc for enforcing the rent, to be 
forced on an unwilling purchaser. Linujford v. 
iSeluiex, ;-l K, c'c -1. 220 3 Jur. (X.S.) 8o9. ' 

Under such a description the purchaser has a 
rigiit to expect a power of entry and distress in 
case of nonpayment, Ih. 

Mortgage — Freehold Property.] — A person 
contracted to purchase a house described as a 
freehold residence, being lot 2 referred to in the 
paiticulars, subject to conditions of sale, of which 
this was one : “ The abstract of title to lots 1, 2 
and 3 (being the freehohl portion of the pro- 
perty), will commence with a conveyance of the 
17th April, I860, and no purchaser shall investi- 
gate, or take any objection iu respect of the title 
prior to the commencement of the abstract. If 
any error or misstatement shall a])pear to have 
been made in the particulars of sale, it is not to 
annul the sale, but shall entitle the purchaser to 
compensation.” Tlie abstract of the deed of 
April, 1860, recited an indenture of March, 1850, 
whereby E. assigned to K. in fee, and another 
deed whereby R. assigned to trustees in fee, and 
the trustees conveyed to the vendor’s testator in 
fee, subject to the covenants and conditions on 
the part of the grantee, his heirs and assigns, in 
the indenture of March, 1850 : — Held, that the 
property having been sold as freehold, the pui- 
chaser was entitled to have an iinincmnbcred 
freehold title under the deed of April, I860, and 
the conditions of sale did not protect the vendor, 
and the purchaser was entitled to rescind. 
PhllUihH V. Caldeleiiffh, 38 L. J.. Q. B. 6S ; L. R. 
4 Q. B. 159 ; 20 L. T. 80 ; 17 W. R. 575. 

Sale under Order of Court — Conveyancing 

Act, 1881, s. 70.] — Land was directed by an order 
of the court to be sold. The conditions of sale 
gave notice that it was subject to mortgages to a 
large amount, that the first mortgagees would 
join ill the conveyance with the purchaser ami 
release their mortgage, but that no subsequent 
incumbrances would be released. The convey- 
ance tendered on behalf of the vemlors to the 
purchaser was to him in fee discharged from the 
first mortgage, but (with these words added 
the first mortgagees) “ subject to such equity of 
redemption as is not by these presents released.” 
The first mortgagees were not before the court : — 
Held, that, under the conditions, the purchaser 
had contracted for an estate in fee simple free 
from incumbrances ; that the subsequent incum- 
brancers were, by virtue of section 70 of the 
Conveyancing Act, 1881, bound by the order for 
sale ; and that the purchaser wms entitled to a 
conveyance free from incunibrances, or, in de- 
fault, to refuse to complete. Hall Bard si Oim- 
tmet, In re (infra, col. 1376) followed. Mostyn 
V. Mostyn, 62 L. J., Ch. 959 ; [1893] 3 Ch, 376 ; 
2 R. 587 ; 69 L. T. 741 ; 42 W. R. 17— C. A. 

Immediate Reversion,”] — A person pur- 
chased at a sale by auction for 2,500L property 
which was described in the particulars of sale as 

an immediate reversion in fee simple.” By the 
conditions of sale the purchaser was to take the 
property subject to the obligation of paying off 


; mortgages for 2.5007., the gross value of the 
j reversion being under 5,0007. ; — Held, that the 
; description in the particulars of s.ale was an im- 
proper description, and the reading of the con- 
ditions of sale in the auction room was not 
sufficient to convey to the purchaser a knowledge 
of the real facts ; and that he was therefore 
entitled to have the contract rescinded. Torrance 
v. 42 L. J.. Ch. T77; L. R. S Ch. 118; 

27 L. T. 738 ; 21 W. R. 134. 

Good Marketable Title.] — T. agreed to sell to 
C. certain freehold houses, and to make a, good 
marketable title. The jury found tliat C. knew 
of restrictive covenants when lie purchased : — 
Held, that this evidence could not be admitted 
to modify the terms of the express contract, ami 
that the plaintiff was entitled to recover his 
deposit. Far ehr other v. Gihmn (infra) and 
Leyland v. Illim/ivorth (2 'De 0. F. k J. 248) 
flistinguished. Cato v. TJumpmn, i) Q. B. D., 
616 ; 47 L. T. 491— C. A. 

Outstanding leases.]— A tenant for life con- 
tracted to sell parts of a settled estate to a 
railway company, and to give immediate pos- 
session. It appeared that the land was subject 
to a mining le.ase, to a surface lease, and to 
tenancies from year to year, which had been 
overlooked by the vendor, and for which the 
company^ had to pay com[)eiisation : — Held, that 
“ possession ” meant actual occupation ; but the 
' le.ases liaving exjjired before the death of tlie 
' first tenant for life, and the reniainderineri not 
' being bound by the tenancies from 3'ear to year, 
the company had no equity after the dcatii. of 
the first tenant for life, as against a tenant for 
life in remainder, to deduct the com[)eiisation 
paid by them from the juii'chase-moncy of the 
land. Forth. Stafordnh} re liy. v. Lawton, 3 N. 
I;E.-31. ■■ ■ ■ ‘ 

A statement in the renhal tliat the tenants 
liad taken renewals from the receiver, and the 
landlord would have a power of distress for 
renewal fines ; — Held, not to amount to a mis- 
representation importing that the legal estate 
in reversion would be assigned to the purchaser. 
Vanyhan v. Magill, 12 Ir. Eq. R. 207. 

Where particulars and conditions of sale pur- 
port to offer an estate in fee sinqde or possession, 
the existence of leases for lives over a }.)art of the 
estate will entitle a purchaser either to rescind 
the contract or to compensation. Hvffke.^ x. 
Jonesi, 5 L. T. 408 ; 10 W. K. 139. 

It is the duty of a vendor to qualify, ujioii the 
face of particulars, the interest which he intends 
to sell, if he does not intend to sell an unqualified 
estate in fee. Ih. 

And see cases supra, col. 1140. 

Occupation. ] — A house was stated in particulars 
of sale “ in the occupation of the C. Co. under a 
lease.’'" The company was in occupation by 
virtue of a lease, which, however, had been 
granted to A. B. and C., their trustees. The 
vendor’s solicitor, before the sale, told the pur- 
chaser that he did not remember the name.s of 
the lessees, but believed that A. and B. were two 
of them Held, that, the purchaser having 
bought with the above information, must be 
held to his bargain. Farehrotker v. Gilmm, 1 De 
602. 

The particulars of sale stated that a certain 
farm, was lately in the occupation of A., at the 
yearly rent of 2907. los. The facts were, that 



A, bad held a farm for three months previously Hotice to Quit by Tenant.] An agroe- 

for a rent of U., and the evidence showed th<at ment was entered into tor the purchase of a 
the farm would not let for nearly so much as freehold estate upon the terms of certain par- 
200/. : — Held, that this was a misrepresentation ticuiars and conditions of sale. In the particii- 
of fact, amounting to fraud, and did not come lars it was stated that the \ . farm on tlie estate 
within the ordinary condition pro vir ling for was in the occupation of II. on a yearly 
coin[)eii.satioii in the event of a mistake or an tenancy. H. had before the sale written to tlie 
error. .Dimumrh v. IlallettM L. J., Ch. 140; vendor ' informing him that he intended to give 
L. 11. 2 Ch. 21 ; 12 Jiir. (N.S.) 9i33 ; 15 L. T. up the farm at the end of the current year, but 
374 ; 15 \Y. Ji. 92. this was written before the proper time for 

In a sale by the direction of the court, the giving notice to detennitie the tenancy. Xo 
particulars of sale stated that lot 12 comj^rised a mention of this was made in the particulars, or 
house at jnesent in the occupation of C., at a at the time of sale. After the sale H. gave 
rental of pei* aimum 42Z.” The purchaser after- formal notice to quit : — Held, that the nondis- 
wards discovered tluit C. was not tenant to the closure of the intimation of the tenant that he 
vendors, but to some person who claimed by an intended to leave at the end of the year did 
adverse title ; — Held, that the deseription in the not make the statement in the particulars false 
paiTACulans of sale must mean that C. was tenant or misleading. Damijyort v. Ckardey^ 54 L. T. 
to the vendors, and the purchaser was entitled to 372 ; 34 W. R. 391. 
be discharged. LtiMan v, lleijnoUh^ 1 Ka}", 52 ; 

23 L- J,, Ch. 8 , 2 W. L. 49. ^ ^ Warranty on Sale.] — Articles of roup of ccr- 

A vculov 1)1 his ,,articpai^ of sale, .lesente ^xpvossly stipulated that the puivh, user 

certain cottages as in the occupation ot the , , , A ^ 

owners of a colliery. It turned out that the ° take the property si. t all i sks ot e o 

owners of the colliery had obtained a right to the particulars A. y«ed bj u ssives 

build and use the cottages svithout paying rent:— p ^ ^ 

Hcl.l, that the particulars did not, on the face of conveyance iias executed ooutain- 

then. convey such infom.atiou as the vendor ™g a clause of warrandice m the usual general 
oiighi to have given ; but inquiries wore directed p® ‘l‘spo.sitKm nor the imicles 

as to the circumstances undei which the cottages f roup oopaniert any ii.tomat.o i as to the- 

wereocoupiod. v. 2 Drm. P p? “ -fp' 

427 : 2 Eq. 11. 12(i0 ; 22 L. J., Ch. 960 ; 2 patemont ; Ihe lauds hold of 

w 1-? rr9 ^ ' the Crown, and 111 aiisw’er to an inquiry made 

' * ■ before the sale on behalf of A. a.s to the nature 

of the holding, the sellers agcrit.s rei'crrcfl A. to 

“Host desirable Tenant.”] —The plaintiffs particulars, adding : The prujuvie- 

put up an hotel for sale on the 4th of August, t®*'® entered with the Crown, but you 

1882. stating in the particulars that it wa? let V® “®J®r I'"*’-';:':- 

to “ F. (a most desirable tenant), at a rental of ^ "’‘'S subsequently set up by the dis- 

400/. fur an une.vpircd terra of 274 years.” ponee ot the lust superior, and .a decree oi for- 
It w.as proved that on the 1st of May, 1882, ‘®itare against A. was reduced. In an action 
the Lady Uay quarter’s rent wholly unpaid ; ''\® propiieniiT, : lleiil, 

tliat a liisti’oss was then threatened, and that yeve had been no breach ot Marraudice : 

F. paid ;-SU/. on the (ith of May, 407. on the «■“'* tho represeii ation was perteetiv true 
liith of .lane, and tiie roumining 807. shortly ttceordmg to the knowledge and belief ot those- 
oefore the auction, and that no jiart of tho made it, anil, tluac being so. any orrm- 

jiiarter’s rent due .at Midsummer had been paid ; tl'Otein was covered p’ the express contract ot 
-Held, that the description of F. as a most ‘-'i® P>»'chaser to take the property witli the risks, 
iesirable tenant was not a mere expression of M/yw/d/r x, 

miiiiou, but contained an implied assertion that App. Cas. J2o H. L. (8c.) 
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property turned out to be all copyhold: — Held, estate; that on the subsequent salc3 of the pro- 
that the purchaser was entitled to have the sale perty in 1892 value attached to the settlement ; 
set aside an<l the }>Lirchase-moiiey repaid, with that though the settlement did not pass the legal 
interest after the rate of U. per cent, per annum, estate, such estate could not be asserted against 
with the costs attending his purchase. IfartY. the purchaser, by reason of the covenant to sur- 
iSVm///p, 47 L. J,, Ch. 5 ; 7 Cli. D. 42 ; L. T. render and declaration of trust contained in the 
87() ; 26 W. IL BO. settlement; that in any action in ejectment to 

And see Ilopcraft v. Ilaprmft, infra, col, 1BB9, recover the leg«al estate the etpiitable title of the 
Land was advertised to be sold as freehold, sub- purchaser would be a sufficient defence; and, 
iect to conditions, one of which provided that consequently, that the purchaser got a good title 
any misstatement of the qiudity. tenure, out- according to the contract. W'dlhima and 
goings, or other particulars, shouid be the sub- JParnfs Contmet^ In re, 18 li. 574 ; 72 L. T. 869. 
ject of conipeiisation. An objection to the title 

of one lot was taken tliat it was of copyhold Leasehold Sold for Preehold.] — If a person 
tenure. It, however, appeared that, utider a possessed of a term, contracts to sell the fee, he 
composition with the lord, the rights of the copy- cannot compel the juirchaser to take, but the 
hold were such as to render the tenure hardl}^ purchaser can compel him to convey the term, 
different from that of freeliold : — ■Held, that the and this court will arrange the equities between 
misdescrij:)tion did not form a ground for re- the parties. Wood v. (xrijfifh, 1 Hwanst. 54 ; 1 
sisting a spechic f)orformance. Pjd.ee v. JIae- Wils.Ch. 84; IS R. li. 18. See also v, 

2 He C4. M. & G. .m Puller, 10 Ves. 816; 7 R. R. 417. A7id mj 

An estate was described in particulars of sale infra, col. 1820. 
as containing 227 acres, and as being freehold Purchaser will not be compelled to take, under 
with the e.Kception of fifty aci*es copyhold of a contract for freehold, a long leasehold, though 
forest. I’he tenure being doubtful, a clause was for a very long term, upon principle of cora- 
iiiserted in the contract for sale to the effiect that pensation. Preive v. Corj), 9 Ves. 868. 
the estate was sold as being about fifty acres A party purchasing an estate under the iin- 
copyhold, but no abatement or compensation was pre.ssion that it is an estate in fee-simple, said 
to be made in favour of tlie purchaser in case the to be subject to a perpetual rent-charge, without 
quantity of pure copyhold slionld exceed fifty requiring the production of the last receipt of 
acres, and the rest of the estate was sold as being the rent, from which the nature of the tenure 
partly of freehold and partly of copyliold tenure, would appear, must take the consequences, if it 
The purchaser afterwards disc(jvered that the 227 turn out that the estate is not a fee-simple, but 
acres consisted of about 178 acres of copyhold only a tenancy from year to year. Att.-(ren. v, 
and forty -nine of freehold, and that all minerals Sfeplwnn, 1 K. k. J. 724; 8 Eq. R. 1072: 24 
except stone were reserved to the crown : — L. J.. Ch. 694 ; 1 Jiir. (N.S.) 1080 ; 6 W. R. 649. 
Held, that there had been a misdescriptioji of the Effect of an indefinite representation by a 
property. Tnrquand v. Jlhotler^ 37 L. J., Cli. vendor ; as that a leasehold estate was nearly 
880 ; 18 L. T. 844 ; 16 W. R. 1074, j equal to freehold, being renewable upon a small 

i fine ; putting the purchaser upon ii:i(|uiry ; 

1 o ^ though, connected with certain circumstances, 

Freehold Sold for Copyhold.]- Property sold ropresentetion may bo fraudulent, and form 
as copyhold, turucl out to be p.artly treebold : - ,e.scinding the contract. MuU,m v. 

Held, that the vendor could not compel 14 Ves 144 • 9 F F 

specific performance, and that special conditions | of a’ hou-so with a 

providms that mrors m the description should i of puihiase, agreetl to sell the fee-simple 

not mvahdate th sale, and tor a compen- ; ^ . . . . i . 


not mva idate the sale, and tor .a compen- jiiheritance for 2,500/., and assigned his 

R ““"of “ ^ ^ ’ lo.ase and contract to purchase to the puroh.a.ser, 

iseav. *^8. oiistake covenanted to i)erfon:a the 

covenants in the lease. One-fourth of the pro- 
Covenant to Surrender Freeholds — Assur- I perty was leasehold, and the court set a.side the 
ance.’^] — An indenture dated in 1892 deduced by contract. Prlee v. Lot/, 4 Gilf. 235 ; 32 L. J., Oh, 
recitals the title to freehold ].)ro})erty comprised 530; 9 Jur. (K.S.) 295; 7 L. T. 845 ; 11 \\L R, 
therein, from which recitals it appeared that on 475. 

payment off in 1868 of a mortgage on the pro- vSpecific performance of agreement to buy fee- 
perty no reconveyance had been executed, simple of lands and right, &c,, refused, where 
and that by a voluntary .settlement of the hitter part of subjects of contract only leasehold, 
date the settlor covenanted to surrender the and the right is qualified. Wrir/ht v. Iloimrd, 
property to the lord of the manor of which it 1 Sim. & 8. 190 ; 1 L. J. (O.s.) Ch. 94 : 24 R. R. 


formed part to the use of the trustees of the 
settiemeut, aud it was declared that the trustees 
should staiul possessed thereof on trust for sale. 


Injunction granted to stay action against the 
auctioneer for the deposit, although the estate 


The person entitled to the property under the sold was I’epresented as freehold with leasehold 
indenture, who had purchased it in 1892 from adjoining, and turned out to be almost ad lease- 
the surviving trustee of the settlement, put it up hold, and although there had been great delay 
for sale by auction. The conditions of sale pro- in making out the plaintiff’s title. lordtjee v, 
vided that the abstract of title should commence Ford, 4 Bro. 0, 0, 494. 
with the said indenture, and after mentioning 

the absence of the reconveyance, and that the ^ Bomidaries ICot Defined,] — Held, under 

property ‘‘ was assured to the vendor at the sale the circumstances of the case, that a party, 
in 1892 by a form of assurance applicable only having agreed to purchase premises stated to be 
, to copyholds,” provided that the purchaser should partly freehold aud partly leasehold, could not, 
raise no objection in respect of these matters in the absence of concealment or misrepresenta- 
Held, that the purchaser was informed by the tion on’the part of the vendor, resist a specific 
conditions of sale that he wwld not get the legal performance of his contract, merely on the 

/' -’tol. xiy. 






1195 VENDOR AND PURCHASER— Particwfers and Conditions. 1196 

grourul that the exact position of the boundary for the unexpirerl residue of the term of eighty 
line between the freehold and leasehold, portions years computed from the 15th lb arch, 1865. The 
could not be ascertained. Monro v. Taylor^ S title was to commence ^ 

Hhre, 51. Affirmed, 3 Mac. k G. 713 ; 21 L. J,, the purchaser was 
Ch. 525. I with full notice thereof. 

I tained covenants referrinj; 

Sale in Lots,]— Premises wore put up superior landlord. 

for sale by auction. Lot 1 was described as all i underlease : — Held, that 
freehold, and in the occupation of It, 

was described as leasehold. In fact, part of the i property she 
premises in the occupation of R. was leasehold, i fact held by 
and held under the same lease as those comprised i that it was lield by 
in lot 2. A., with a knowledge of this fact, 

became the purchaser of lot 2, in the belief that ; been shown, 
it comprised all the leaseholds. He liled a bill, 
claiming to have the whole of the lea.seho]ds 
included in his assignment, and the bill was 
dismissed with co.sts Fmrlieafl v. Southee, 0 1 181Z. 6.s*, 

Jur. (N.S.) 764 ; 11 W. R. 739 

Underlease for Lease.] — An underlease, de- ; for the propert 
scribed in the conditions of a sale by auction as 
a lease, is a fatal misdescription, llendorsori, y . 
llwhion, 15 W. R. 860. 

The purchaser 

before the sale the vendor only had the under ^ 
lease :—Held, that the knowledge prevented his | 6 De G. M. & G. 33 . 
sotting up the misdescription as an objection to | B., hy memorandum of 

the title. Jh, S. P.. Flood v. PrlteMrd^ 

L. T. 873. 


with'", "the . ''lease' ;' '' '"and,, 
to be deemed to buy 
"'The,'' ''lease ,'\eon- 
''t'o''',' the \ ies.sor, „'".and'' 
The lease was in fact ah 
, as the purchaser could' 
Lot 2 ; not be considered to have had notice that the 
was intending to purchase was in 
an underlease, the representation 
a lease was a fatid misde-' 
script ion, and that a good title had not therefore 
Broom- v. 74 L. T. 459. 

The advertisement out of which the contract 
arose was of the sale of six houses ; total rental 
per annum ; lease about seventy-five 
years, at a moderate grouncl-reiit of 50/, a year : 
but wdiat the plaintilf, wdio agreed to give 4201. 

:y, found himself liable to take 
was an underlease of the houses at a rent of 
50/. : — Held, that though there was a misdescrip- 
tion of the property, there was no such siibstan- 
was aware that a short time | tial misrepresentation as called upon the court 

' to exercise its jurisdiction. Bartlett 'Y.Bakmm,'- 
- -- " 1 Jur. (N.S.) 277. 

agreement, agreed to 
40 I assign to D. messuages, for the residue of two 
I several terms of sixty years and twenty-one 
Property W'as stated to be held for the residue j years, for which B. liehl the same under leases, 
of a term of ninety-nine years, and there was a of which terms thirty-eight years and eight 
condition that no errors should vitiate the sale, years, or thereabouts, were unex|')ired, stxbject to 
The title proved to be an underlease three days the yearly rents of 154/, and 50/,, “ and to the 
short of the original term. A bill filed for specific covenants in such lea.se contained, and free from 
performance was dismissed iiotwith-standing an all incumhrances.'' B.'s interest was an intere.sf 
offer of compensation made by the plaintiff, under an underlease in the resit hie of tw'o terms 
Madeletj v. Booth., 2 De G. & Sin. 718. of sixty years anti twenty-one years, less seven 

A vciK-lor who contracts for the sale of lease- days. The rent subject to which B. held the 
hold property describetl as held under a lease, property comprised in the former lease, also, was 
cannot, if nothing furtlier is said, make a good 150/. and not 154/. : — Held, thar there not being 
title unless it is held under an original lease, yet on the face of the agreement a distinct deserip- 
in a case where the particulans and conditions of tion that the propeit}’ was subject to the risk of 
sale of property so described contained enough eviction by no default of the purchaser, he was 
to give notice to a purchaser that the property entitled to take advantage of the oniissiori. 
•was held under a derivative lease: — Held, that Brniofit v. Morto^i., 3 Jur. (N.s.) 1198. 
the purchaser could not on that account refuse A. writes a letter to her solicitor, saying that 
to complete, or claim compensation. MadrleyY. she has agreed to give B. the lease of certain 
(supra) commented on. premises in consideration of 400/. A. subse- 

Sou-th London Budding Society v. ILoU&way, quently agrees to surremler the same premises 
49 L. J. Oh. 361 j 13 Ch. D. 754; 41 L. T. 752; to 0,, the owiior of the fee, in corisiderathm of 
28 W. K. 222. 550/., and afterwards grant.s an underlease ft»r all 

Houses were stated in the particulars to he the rest of her term, less one day, to B., in con- 
held for ninety-nine years from the 24tli of June, sideration of 1,000/. and a bond of inderniiily ; — 
1844, at a ground rent of 21/. There was a Held, that the underlease Is no execution of the 
condition that error in description of the agreement to assign, the consnlerat ion and the 
property should not annul the sale. The vendor .subject mattei’ being different ; and sjjecific per- 
was in fact entitled to an underlease for the formance of the agreement with C, ilecreed, ami 
residue of the term of ninety-nine years less two the deed granting the urnlerlease set aside, 
days at a peppercorn rent, and the owner of the Goodwin y. Fielding, 1 W. R. 255, 343. 
two days coaid not be found: — Held, that the If a lessee for a term of years underlet for a 
representation that the property was held by lease, less term, and the underle.ssee sell by ancHon 
when it was in fact held by underlease, was a the lesser term, describingit as a lease, and one 
fatal misdescu'iption, and that the condition did of the conditions of sale is that the lessra*’ s title 
not apply, for that “ error in description of the shall not he inquired into, the veiidorls title 
property” meant a misdescription of the cor- being good, qu?ere, whether the pnrcdiaser can 
poreal property, not a mistake in the description refuse to complete, because there U a term im- 
of the vendor’s title. Dictum of Jessel, M. B,, in posed between the vendor’s interest am! the 
Camhermell mid South London B}M(U7ig Bo&iety freehold. Darlington y. Hamilton, Kaj, 55tl ; 

V. BoUamay (supra) disapproved. Beyfm and 2 Eq. H. 906 : 23 L. J,, Ch. 1000. A^nd see 
Mmtersj M re, 39 Ch. D. 110; 59 L. T. 740; Matioml Fro'rincial Banh of England- a fid 
; 53' tl; 293—- C. A. ■ - _ ; - - Mar$h^ In re^ infra, col. 1485. 

'contract of sale 'a to 

as held ‘by an' Uonfiitmns as t© Title*]- — See TtTiii:, Infra* 
the let' August, 1372, col. I4B2. 


iiiiiif 
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9. OOVEXAXTS FOB TITLE. 

An/I Covenants, infra, col. 1216. 

.a, 'iix' G-eneral. 

Effect of.] — Coveiiaiits for title are merely a 


re, 53 L. J., Ch. 1104 ; 51 L. T. 356 ; 33 
"VV. R. 26. 

Statutory Declaration— Notice.] — A land 

company was in possession of part of Nettled 
estates under building agreements. The tenant 


bargain by the covenantor to pay damages if he | waived the completion of tliesc agroe- 

has no such title. General Flnaju'e, A'liciits within the specitied dme. A railway 

and jDineonnt Co. v. lAherator Permanent 


Bu'tldtnq Soviet q, 10 Ch. D. 15 ; 30 L. T. 600 ; 
27 W. K. 210. ' 

Implied.] — Implied covenant by vendor of a 
freehold estate for tlie title, though an assignee 
in bankruptcy, selling by a general description, 
not restrained to his actual interest. Becevell 
V. Bolton (Lord), 18 Ves. 512. 

Rule in Conveyancing.] — It was said in this 
case to be a rule among conveyancers, that where 
an estate had been long in a family, the vendor's 
covenant must go as far back as the hrst pur- 
chaser of the estate ; but where the vendor 
claims immediately under the person who iirst 
bought the estate, there he need not covenant 
any further back than from that person, because 
whoever buys the estate has tlie benefit of the 
covenants in the deed to the vendor s purchaser. 
Lord Hardwicke said he never heard of such a 
rule ; yet. where conveyances are to be made by 
a decree of the court, they should be settled by 
such rule as learned conveyancers would direct. 
Lloyd V. Griffith, 3 Atk. 267. 

By Beneficiaries.] — A testator devised real 
estate upon trust for sale, and to divide the pro- 
ceeds among his children equally. A sale of 
such real estate having been made under a decree 
for the division of the proceeds among the parties 
beneficially entitled thereto : — Hekl, that the 
purchaser was not entitled to covenants for title 
from those parties. Cottrell v. Cottrell, 35 L. J., 
Ch. 466 ; L. li. 2 Eq. 330 ; 12 Jur. (N.S.) 285 : 
14 L. T. 220 ; 14 W. R. 572. 

Settled Estates — Tenant for Life.] — Estates 
were devised to A. for life, remainder to his sous 
successively in tail male. A. and B., during the 
infancy of B.’s eldest son, obtained an act of 
parliament vesting the estates in trustees in trust 
to sell : — Held, that A. and B. must covenant 
wdl-h the purchaser for the title. If settled 
estates are sold under a i>ower to sell them, with 
the consent of the tenant for life, he must cove- 
nant for the title. London Bridge AeU, In re, 
13 8im. 176. 

An estate was sold by trustees of a settlement 
to raise a sum to which the tenant for life was 
entitled: — Held, that the tenant for life must 
enter into covenants for title. Boulett v. Hood. 
.37 L. J., Ch. 224 ; L. R, 5 Eq. 115 ; 17 L. 

486 : 16 W. E. 323. 

Sale by Trustees — Equitable Tenant for 

.Life.] — Certain property having been sold under 
.a condition that “ the vendors, being trustees, 
are to be required only to give the statutory 
covenant against incumbrances implied by reason 
-of their being expressed to convey as trustees ” : — 
Held- that the purchasers were entitled to 
.require the equitable tenant for life to enter into 
the usual limited covenants for title, and that 
the conditions of sale did not deprive them of ! 
this right. Sawyer aud Barhig's Contract, i 


company knowing these facts entered without 
making a deposit or giving a bond to the land 
company, and the railway company took a con- 
veyance in fee, the tenant for life joining as 
beneficial owner, and he and his land agent 
giving statutory declarations that they knew of 
iio negotiation of any kind with the land com- 
pany having reference to any extension of time 
under the building agreements. The conveyance 
was expressed to the subject, so far as the 
premises were affected therebjq to the building 
agreements. The land company subse(iuently 
obtained compensation from the railway com- 
pany in. respect of the interest in the lands 
taken Held, that neither under the statutory 
declarations nor under the covenant for title 
supplied by the Conveyancing Act, 1881, were 
the railway company entitled to be recouped the 
compensation they had paid the land company. 
X. 4* IF. Bn/. V. Boultm, 63 L. T. 727 
— C.'A." ■ ' ■ 

Sale of Copyholds.]— A. sold copyholds in fee 
simple to B., and covenanted to surrender, which 
he tlid the next day, and entered into the usual 
covenants for title. Shortly afterwards, the 
copyholds were again sold : — Held, that the cove- 
nants for title either ran with the land for the 
benefit of the second purchaser, or that he was 
entitled to sue on them in the name of the first. 
BMell V. Bidden , 7 Sim. 529 ; 5 L. J., Oh. 102. 

Qiuere, whether covenants for the title of 
copyholds run with land. Ih. 

Prior acknowledgment of Encroachment.] — 
By a covenant in. a conveyance in fee, from A. to 
B., of a house and premises, together with all 
rights, liberties, privileges, easements and appur- 
tenances to the premises belonging or in anjwvise 
appertaining or actually held, or enjoyed there- 
with, or deemed or taken to be part, parcel, or 
membei* thereof,” A. covenanted that, notwith- 
standing any act, deed, matter or thing whatso- 
ever made, done or permitted hy him, or any 
person claiming through him, he hath now good 
title to convey the messuage and premises with 
the appurtenances. Previous to this A. had in 
writing acknowledged that certain parts of his 
premises were encroachments on a neighbouring 
property, and agreed to pay a yearly rent for 
leave to use such encroachments : — Held, that 
there was no breach of the covenant, for that A. 
had neither done nor periiiitted *any act, deed, 
matter, or thing, to the contrary of his right to 
convey all that he was ever entitled to convey, 
and that he had not derogated from any estate 
which he had ever possessed by an agreement, 
the effect of which was simply to keep matters 
in statu quo. Tliaelieray v. Wood, 6 B, & B. 776 ; 
34 L. J., Q, B. 226 ; 10 ’ Jur. (n.s.) 877 ; 10 L. T. 
645 ; 13 W. E. 996— Kx. Ch. 

Absence of Covenants for Title.] — It is no 
objection to title that some of the deeds do not 
contain covenants for title if a good legal estate 
passed, and there is a covenant against incum- 
brances. BeoU Y. Almrez, 64 L. J., Ch. 821 ; 
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such actiou. Thomto)( v. 
m ; 17 Jur. m. 


Covenant against Incumbrances restricting- 
Covenant for Quiet Slnjoyment.]— father— 
seised of lands iiuder a lease foi- three lives — bj a 
deed reciting- that he was seised in fee, or of Siune 
other sutiicicMit estate of hiheritance, eoiiYeved 
them, upon the marriage of his sou, in strict settle- 
ment. by words applicable to lands held in fee- 
simple ; aiul the father and vson eovenanted that 
the lands should continue, remain, and be for ever 
thereafter to the uses of the settlement, and tliar 
free from all former gifts, grants, titles, and. 
incumbrances made or suffered by the fatlier 
and son, or either of them Held, tliat tlie.se 
two covenants— for quiet enjoyment and free- 
dom from incinnbrances — were so coimecied, 
that the general words of the former were 


b. Por Q,Tuiet Enjoyment. 

Express Covenant.] — An agi*eement was 
entered into to grant a lease, by indenture, for a 
term, and that c<)vcnants should be inserted by 
the lessor for quiet enjoyment. The lessees were 
in possession under the agreement, but damage 
having acm-ued from mining operations, they 
tiled a bill for specific perfoi-mance. Ko title 
could ho shown to tlie minerals ; — Held, that the 
lessees were entitled to the execution of a, lease 
by deed containing an absolute covenant for 
quiet enjoyment. Orntma v. Colie)t^ 2 H. & M. 
8r>4; U L. J., Ch., 338; 11 Jur. (N.s.) lt)8 ; 
12 L. T. ir> ; 13 W. 11 42(1 
Sociis, if the case had been that of an agree- 
ment to sell an estate iii fee simple. Ih, 


Building Land.] — A. sold some building 

land to B., and covenanted for title. After some 
houses had been built on the laud, the purcha,ser 
was evicted : — Held, that the purchaser was 
entitled to recover upon the covenants, not only 
the value of the land, but also that of the houses 
subsequently built thereon. JUii/mff v. Ilophin- 
27 Beav. 5(55 ; 29 L. J.. Ch. 93 ; (> Jur. 
(N.s.)187; 1 L. T.r)3. 


-_Mort|age.]-^., the mother of A., was ^ L. J„ Cli. 

seised in tad. ex provisione VI 11 , reversion 111 tec!.,.,, in t i' i n . ir w 

to her heshnna. A and her husband | d elete ^ 

cimted a mortgage term oij this ®tatc, and Conseiiiionth-. cOTeimiits which on their literal 
jome< 111 levying a fine to the mortgagee ; re- coiistructioirare wi.le enough to aiiplv to a defect 
maindei-to such uses as A\ . should ai.iioiiit. -ft., . j aisclosed by a reciial in the-conyey.aiice 
bedore levying the hue, on sale ot an estate, cove- ; j, , j •' ^ 

narited w.tli L, tlie piirohascr, tor ijaiet enjoy- ^ ^ overruled. Aye v. .IMUnd J!,/., 

ment, and afterwards made an appointment to \ f nodiY -t m, n . ^ n 

trustees for imyiiig off the iuortg.age. 1., being d'- ‘ ' 

evicted, brought his bill against A. and her 1 • 5 -i- v\ . iv. iio— u A. 

children, to subject her estate to his demand, , « -r ^ ‘a. - a 

under the covenant of W. It being doubtful Contemporaneous Deed of Indemnity.] A 
whether jJaintiff's debt accruefl by breach of contained a covenant .tor {puet enjoyment, 

covenant till after the a})pointment of W., the from (piit ren t and ei'owii rent ? by a 
bill was dismissed. Wkffe v. /SWo;/, 3 Atk. contemporaneous deed of indemnity. iand.< were 
4X0. conveyed to a trustee and his heirs, upon trust, to 

The plaintiff purchased of the defeiidant a permit aiuUuffer the vemlors aiicl their heirs to 
freehold property, and took a conveyance thereof, rents and jirofits until tlic purchaser 

in which there were uo covenants for title, but heirs, or any person claiming under him, 

which contained a covenant for <[niet enjoyment should be disturbed by reason of any judgment 
by the vendor. In the same month the plaihitiff incitmbiuuce affecting the lands: and nu- 
mortgaged the property, and in B84(i, after i»ediatcly after any such disturliaiice by sale of 
defending an action of ejectment, was evicted indemnity lands, to discharge such in<'nm- 
by the \mrdict of the jury. The plaintiff then hrance or jii<lgment. Quit rent ami crown rent 
brought an action for damages upon the covenant claimed ami paid out of the pun.diased 

against the defendant, but was stopped by a A report was made omitting tim sums 

plea that at the date of the eviction the legal paid for fpiit rent and c.rown rent, and stating 
estate was in the mortgagee. Shortly afterwards there were tio incumbrances other than rho.se 
the defendant paid off the mortgagee, taking named in the report on theindcnmirylamls. An 
from him the mortgage deed, find" an acknow- order was made giving leave to the owner (.if liie 
ledgemeut in full satisfaction and divseharge of purchased lauds to hie a charge for the (|uit rent 
the mortgage debt, and of .all right of action or crown rent accrued since the date the 
demand on the x^t of the mortgagee agAaiiist rexmrf and decree Held, tliat the elaiinant was 
the defendant, under the covenant coutfilned in precluded by the finding in the report find 
the deed of conveyance to the Tfiaintiff. Ilixm a decree from xiroving his demaml \\ 

bill filed by the plaintiff against the defendant, 10 Ir. Ch. 11. 22. 

the court, held that the plaintiff had clearly a 

to damageS)^ and gave him leave to bring an Breach — Disturhamo© in Possession.] — 

th,e COTe.nant^withiii'a titoe limited defendant covenanted for title ami qiiiot enjoy- , ' * 
•‘M |a|,the sama-tliffe. resteihing' the ment, notwithstanding any act or thing dotto or 

, the mortgage cleed, nr suffered by him or any of his predecewow In •' ' 
theroopj by .way of-'d^fshce to title. After the conveyance, deoroe made a^infet > ; 
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a class of persons, of wJjoii] plaintilf was one, that 
the land was sabject to a right of com men : — 
that the decree a]<Eie, without any entry 
-or actua.] disturbance of the plaintiff iji his 
possession, was no breach. Tloiau-d t. JifaHlanxl, 
L. J.. Q, B. 42 : 11 Q. B. JX (hhl ; 48 J. l\ 
KU—C. A. 

And see Ilotce.s- v. JJ tu>skfield, mtvR, col. 1218. 

— — Measure of Bamages.]-— A conveyed to C. 
.an undivided moiety of land as trustee. B, con- 
veyed to G. the other moiety as beneficial owner. 
In an action by 0. against B. for damages for 
breach of covenant for quiet eiijoymeiit by 
reason of the existeiu'c of rights of way : — Bleld, 
that ib was liable only to the extent of one-half 
<of any damages sustained by C. : — 'I’hat the 
measure of damages was — (1) the difference in 
■value of tlic iami free from and fettered with 
•the rights of way ; (2) the costs incuiTed by G. 
in defending an action and an appeal therefrom. 
Sutton, v. JinilUn, 85 L. T. 528. 

Implied Covenant.] — Covenant by A. with B. 
not to permit trade of beerseller on the land. 

A. demises a sliop on the land, and lessee cove- 
nants not to carry on certain trades not includ- 
ing the trade of beerseller. and A. covenants 
with lessee for (iuiefc enjoyment. Lease assigned 
to lb, wlio, witliout notice of A.’s covenant to 

B. , sells beer, and is restrained by in junction at 
.suit of B. Action by G, ngaiiist A. for breach of 
the ex]>ress or implied covenant in. the demise : 
— Hell, that the expi-ess covenant for quiet en- ^ 
joyment excluded any implied covenant ; and | 
that that covenant did not amount to a war- i 
ranty to the lessee that lie might use the : 
preinise.s for any purpose not mentioned in the 
restrictive covenant. Dennett v. Atherton, 41 
L. J., Q. B. 185 : L. R. 7 Q. B. 818 ; 20 W. 11. 
442— Ex, Ch. 

Conveyance as Beneficial Owner.] — The | 

defendant granted to B. a lease for years. B. i 
<i.xccuted three mortgages, by way of subdemisc, ! 
of the land so leased, and then, as beneficial j 
owner, siii-rendered the term to the defendant | 
for valuable consideration without disclo.sing | 
the mortgages. Tiie defendant subsequently, as [ 
■“beneficial owneiv’ conveyed the lainl to l>. in | 
fee. l>. then, as beneficial owner, convejmd to i 
the plaintitf in fee for valuaVAe cunsideratiou, , 
without di.sclosing the existence of the inort- 
, gages. In an action for broach of the covenant j 
for title implied by virtue of s. 7, sub-.s. 1 (A) : 
of the Gonveyancing Act, 1881 : -Held, that the : 
existence of the mortgages created by B. arose ; 
from an act done by the defendant to which his i 
implictl covenant extended, and that he had, 
therefore, committed a breach of such covenant ; | 
.and that, inasmuch as the covenant was one 
wliich ran with the land, and the plaintiff sued 
.as as.siguee of the land in respect of privity of 
.e.stato as distinguished from privity of contract, 
the defendant could not successfiiliy set up the 
.fraud of B. as an. answer to the plaintiff’s 
claim. ’ Dae id v. SafAn^ ()2 L. J., Gh. 347 ; 
,[1898] 1 Oh. 528 ; 2 R. 842 ; GS L. i\ 237 ; : 41 
W. B. 898--C. A. ^ ^ ■ / 

Act of Goverjimcnt .] — A covenant in a con- 
veyance of lands in America, during the time of 
the rebellion, that the grantor had a legal title, 
and that- the grantee might peaceably enjoy, 
is not broken by .the States of America seizing 


\ thelands as forfeited for an act done previously to 
the conveyance : notvvithstandi ng the stib.se- 
.A.}ueht acknowledgment of their independence 
I by this country. Dudley v. FolUott 8 Term Bep. 
;r)84 ; 1 K. K. 772. 

j . : 

I c. For Freedom from Incumbrances. 

I Remedy on Ejectment.]—.!, bought an estate of 
I A., who gave him a bond to suffer a recovery 
within three years, or to return liim his money 
upon a reconveyance. A. tendered a recovery, 
but, before it wa.s suffered, a third person made 
a title to the laud, whereupon J. brought his 
bill for the purchase money ; but the court could 
not relieve him, for having consented to take 
the bond, he must resort to A.’s covenant against 
incumbrances. Mnjnavdlu (AtaeAl Free. C. G. 42. 

Biscovery of Incumbrance before Completion.] 
—In articles, there w'as to be a covenant in the 
coiiveyauce that certain lands were free from 
IncumbranGes. Lord Chancellor said, this is . 
not a covenant that the lands are free; and if 
any inciimbrance is discovered between the exe- 
cution of the articles and sealing tlic conveyance, 
whereof the party had no notice, that incum- 
brance shall be discharged before the sealing of 
tlie conveyance, Td/o/r v. J Bernard (^Lord'), 
Gilb. Eq. R. 6. 

Mistake in Conveyance.] — By mistake in the 
conveyance propert}^ was conveyed wliicli the 
defendant wuis obliged to roconvey to the right 
(jwuier. The defendant bi'oughb an action for 
(hiuiage.s against the vendor under Ins covenaut 
against inciiinbranees, and aii injunction to re- 
stra.iu this action was refused the vendor. Wihl 
v. 7/;/Z.7 .v, 28 L. J., Gh. 170 ; 7 W. R. 82. 

Charges Exceeding Powers.] — A., wdth pow'cr 
to charge estates, charges in excess of the power 
and assigns to the plaintiff 5, OOUZ. also in e.^cess 
of his }>ower, and covenants for (piicb enjoyment 
of the [) remises assigned against “ any person or 
persons then or thereafter having or possessing 
any title or interest in, out of, or respecting the 
same ” : — Held, that the right of the owners of 
tlie estate not to have the 5,0l)UZ. raised was a 
right respecting it, and that A.’s estate was liable 
on the covenant to make good the plaintiffi’s 
purchase money. Jlentif \\ Wrey, 21 Gh. D. 
832 ; 47 L. T. 231 ; 30 W. R. 850—0. A. 

Covenant by Mortgagee.] — Gonveyance by 
mortgagee and mortgagor of part of estate to 
A. by deed which empowered A. to erect a porte 
c.jchere or projection over the paveiucrit of a 
road. Afterwards mortgagee and mortgagor 
coiiveyetl another part of the same estate to the 
plaintiff', and granted plaintiff right to pass 
along road on which the porte cochere was built, 
and tiie morigagec covenanted with the plaintiff 
that he had not done, omitted, or knowingly 
suffered, or been party or privy to anything 
whereby the premises were or might he im- 
peached, affected, or incumbere<r* : — Held, 
that Trpon the construction of the tleeds the 
covenant of iion-iucumbrance was not broken 
by the mortgagee having been party to tbo 
d«ied with A. Olifonl r, Iloare, 48 L. J., G. Ih 
225; L. B. 9 C); F. B02 ; 30 L. T. 485: 22 
W.. E* ;82B,. And see ThomjMoi v. Tkouijmnty 
supra, col. 1200. 



for the snle of Iniid, it is the duty of the vendee Cli. 434 ; 4 Jur. (s.s.) 610 : 6 W. It. 563. 
to })rc})are the eonveynnee, unless there is an | 

express stipulation to the contrary; therefore,! Execution by Agent.] — A purchaser may re- 
in an action for noii-],)ayineiit of the purchase- i fuse to accept a conveyance executed under n 
money, the declaration need not allege a j ]) 0 \ver of attorney. Oiore v. Odlawaij, 1 Esp, 
tender or otfer to convey : it is sufficient to j 115. S. T., JJarton^ I Esp. 26S. 

state that the vendor was ready aiul willing ! 

to convey. PooU v. IlilU 6 M. A W. 835: O' Trustee.]— A trustee can execute a deed 

D. P. C. 300 ; 10 L. J. Ex. SI . j by an attorney, and (uni empower the att(»rney 

A declaration stated that by a deed B. agreed to i receive or join in receiving triist-m<.>ney, and s. 2 
sell and the coin}>any to buy premises, and that ; of the Trustee Act, ISS8, will protect a purchaser 
B. would on pa^nnent of the pnrchnse-nioney by ; paying money to a person so autlua-ised to act ; 
the eompajjy, at the costs and charges of the | but the solicitor to receive tlio money umier tlmt 
company, execute a proper convejmnce : — Hehl, I section must be a solicitor ap{)ointed by tlie 
that the breach alleged that the company | trustee himself, and ptuanitted hy liie Trustee 
had not prepared a proper conveyance, was good, ’ himself to }>ro<lucc tlie deed by a propicr receipt 
since, as the deed provided that the conveyance I clause. Ildifurf (tnd CoufraH, Iti n\ 

was to be at the costs and charges of the com- 1 62 L. J., Ch. 783 : [1803] 3 Cli. 26h 2 IL 543 ; 
pany, it lay on them to prepare it. Thumea 1 69 L. T. 266 : 42 5V’. 11. 19— Ch A. 

Daoh if* Jljj. Y. Bnjmer^ 5 Ex. 696 ; 19 L. J., j 

Ex. 321 — Ex. Gh. Compulsory Purchase,] — When the price of 

land taken compulsorily under the Lands Glauses 
Stamps. — A 10.?. deed stamp on a mortgage Act has been settlalby arbitration tlie exceinioiii 
deed is insufficient: therefore, a purchaser is of the conveyance is, as in ordinary case>. a 
entitled on a contract for sale with a mortgagor condition precedent to the right of action for the 
to require tlie mortgage deed, where so stamped, purchase-money. London 
to be stamped before completion to the full v. 38L. J., Ex,. 225; : L. K. 4 Ex. 

ad valorem duty at the vendor’s expense, not- 309. See also Btrkrr v. Jaekmn. infra, col. 1306. 
withstanding that the mortgagee may have 

^pTTOonited'to-lpin in the conveyance. Wtitlnn to , Conveyance not Tendered*] — An agreed, In con- 
L. -J., ,Ck463 ;.i;’7 Ch/B. 10 ; 441]. T. sideration of 7,000^., to present the nomlttoo of 
72|';i’ B, 431-^0. AG‘ '' B., and to furnish an abstract of title to ami 

'' A, 'tod- Weiety^, alter, the passing of the Epping execute a conveyance of the next presentation to 
Eorest Act, 1878, its allottees B. ; afterwards A., by consent of B*, agreed to 
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jthe lauds in Epping Et.rest. and the allottees 
d. For Further Assurance. ! recoiiveyed to the trustees hy indorsement on 

Crown Lands.] — A purchaser of crown lands, j the original comxyaiices. hut the reconveyniices 
sold part to plaintiff, with a covenant for further | were not stamped. Com})ensation was payable 
assurance : on the restoration he obtained a i to the society by the conservators, who con- 
lease from the crown. Ho shall assign to the , tended that the iec|onveyances ought to ^ be 
plaintiff his term in the part lie sold him. stamped at the c('»st of the society. Tne smaety 
Tnulory.D(‘h(i)\2Qh.Q‘A.'2\2. : refused, but offered that the aihutoes should 

'join with the society in a conveyance to the 
Covenant to Produce Deeds.] — If vendor ' con.servatoi-s. The conservators refuset hand paid 
retains title deeds, ami covenants for further . the compensation into coint, under s. <5 of rlie 
assurance only, the purchaser ma}", under that ' Lands Glauses Act, 1845 (incor[)orated in the 
covenant, compel him to enter into a covenant Epping Eorest Act). On petition for payment 
for production of deeds. EW/4 v. Az/m*, ‘3 8im. out by the society Held, that it was not 
A: S. 533 : 4 L. J. (O.S.) Gh. 166 : 25 K. l-l. 264, necessary that the reconveyances should be 

stamped : that the conservators ought to have 
Seisin.] — S. purchased church lands in fee, , been satisfied with tlie conveyance oiiered them 
iTiider the usurper’s title, and sold them, by the society : and that the consorvalors must 
covenanting that he was lawfully .seised. The pay the costs. Wh'dhKj to Loomea (supm) dis- 
chiirch being restored, { 8 . was relieved from his tinguished. Birkhrck Bmdiold Land Sindetif. 
covenant, ujum proof that at the time of the sale E-r parte, 52 L. J., Gh. 777 : 24 Gh. D. 119 : 49 
he undertook for his own acts only. Caldeeot y. L, T. 265; 31 \V. 11. 716. 
lid I 1 Oh. On. 13. 


Bight to Assign.]— A. agiced to assign a lease 
to B., and to deliver pos.ses.sioii, and undertook 
that he had lawful riglit to assign. A. had no 
lawful title to assign at the time of the agree- 
ment, as he had covenanted with his lessor not to 
assign without his lessor’s consent in writing, 
ami had not got such coiusent :— Held, that this 
was no breach, tor, till the agreement with the 
intended purchaser was completed, it could not 
}>e kimwii in what name the licence should be 
.made out. Stmcdl v. Bithutnon, 3 Bing. (N.C.) 
92S : 5 Scott, 196 ; 3 Hodges, 197 ; 6L.J.,0. P.826. 


10. Conveyance. 
a. Form and Execution of. 

Duty of Vendee to Prepare.] — In a contract 


Presence on Completion.] — Upon a sale of real 
propert}', the purchaser has not an absolute 
right in all cases to rociuire the vendor’ .s presence 
at the conipletion of the purchase. AW.i* v. 
BaidelL L. li. 10 G. P. 538 ; 38 L. T. 47t]. 

The fact of the vemlor having been (‘oniined in 
a lunatic asylum is not a reas<.mablc ground for 
insisting upon a <leparture from the ordiinary 
course, when it is tlult’ certified and sworn lliat 
he was competent at the time ot‘ executing the 
conveyance. Ih. 

There is no rule that the purchaser may In all 
cases re(|uire the purchase-deeil to l>e executed in 
the presence of himself (U' his agent, ant) the pur- 
chase-money paid directly to tlie vendor, but that 
he may so requii’e in the absence of special cir- 
cumstances rendering a different course proper. 
Vine If V. Clfaplin, 2 I)e (L k J. 468 : 27 1;. J-, 
Ch. 434 : 4 Jur. (N..S.) 619 : 6 W. It. 563. 
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sell tiie next presentation to C. for 7,500/., on 
bavin such title as A, had received, C. payingto 
1). absoluteh’', on a dav certain, the odd 500/. A. 
fui‘iiishe<l an abstract of such title as he had 
received, which C.; refused to accept, and no 
conveyance was tentiered to him. B. sued 0. 
for the 500/. : — Held, that A. having done all that 
his contract reouii-ed, it was no answer that no 
conveyance was tenderetl to C. WUmot v. 
WiJhnsun. 0 D. 11, 020 ; 0 B. & C. 506 ; 5 
L. J. (O.s.) K. B. H)6 ; :]0 B. B. 405. 

Covenant to Convey,] — If A. covenants that he 
will, on or before a certain day, convey to B,, by 
such conveyance as B.‘s coniisel should advise, ail 
the grounds before conveyed to him by C. ; in 
consideration of which B.' covenants to pay a 
certain sum, and reserve cei'tain rents to A., and 
to lay out a certain sum on tlio jircmiscs : — Held, 
that A. cannot maintain an action against B., 
without averring such a conveyance, ora readi- 
ness to convc}", to B. on or before the da}’ all the 
land, but that B, ])revented him by some act or 
neglect of his. Heard v. IVadhaw^ 1 East, <U!). 

Effect of Error.] — A deed which incorrectly 
recites the consideration of a contract on which 
a conveyance was executed, does not thereby 
warrant a suit in equity to set asi<le the contract, 
but only to reform the conveyance. Han-lwn 

V. Gnest, S H. L. Has, 481. 

Eorm — Eight of Purchaser.] — In a suit where 
the only question, related to the f(,n'm of the con- 
veyance ; — Held, that the pui'chaser had a right 
to choose the form of the conveyance, but no 
costs given. Clark v. JM//, 16 Beav. 273 : 22 
L. J., Ch. 302 ; 1 W. R. 60. ' ' 

General Words — Conveyancing Act, 1881, 

s. 6.] — Under an open contract for the sale of 
land with the appLirtenanees, the purchaser is 
only entitled to have such general words 
expressed or implied in his conveyance as he 
would have been entitled to before the Con- 
vey anciiig Act, 1881, came into operation ; and 
if the general words implied by s. 6 of that Act 
are more extensive, the vendor is entitled to 
limit them accordingly. Sect. 6 of the Con- 
veyancing Act, 1881, does not apply to contracts, i 
but only shows what general words are to be i 
taken as included in a conveyance where the 
conveyance is otherwise silent. Peek and the 
London Sekool Poard^ In re, 62 L. J., Cli. 51)8 ; 
[181)3] 2 Ch. 315 ; 3 R. 511 ; 68 L. T. 847 ; 41 

W. R, 388. 

Insertion in habendum of Servitudes.] — A 

condition that freehold property “ is sold, and 
will be conveyed subject to all particularised 
servitudes “.(if any),” gives the vendor a right 
to have the words “subject,” Ac., inserted in the 
habendum of the conveyance though no such 
servitude is shown to exist. Gale v. Squire. 46 
L. J., Oh. 672 ; 5 Ch. D. 625 ; 36 L. T. 632 ; 25 
W. R. 226— 0. A. 

Right to Separate Conveyances.]— A vendor 
may be refpiiretl by the purchaser to convey the 
land in parcels by separate conveyances at the 
same time, on teruler of the entire purchase- 
money and the additional costs thereby occa- 
sionecl, hut not at intervals of time, without an 
express stipulation, Iik/mtmt (Hart') v. Smith, 
46 h, J., Ch, 356 ; 6 Ch/D, 461). 


Purchaser Retaining Draft.]— Form of order 
in a suit for specific performance where the draft 
conveyance had been approved of by the vendor 
and purchaser, but retained by the latter, llird 
Y.Stokehm,lW.^B,4:7d, 

Conveyance Suspended.] — Conveyance of an 
estate to which defendant is entitled in equity 
suspended till an account of the rest of the 
estate should be taken in the original suit, from 
the danger of the plaintiff’s losing his demand, 

\ Sklnk Y. Pofiter, 1 Yes. sen, HS. 

i Building Bands.] — ^Where, on a conveyance of 
building land, in lots, the vendor takes a separate 
<lecd of covenant, the object of so doing is not 
I to keei) tlie notice of the covenant off the face 
of the title, but to obviate the necessity of 
executing the convevaiice in duplicate. S)/dnet/ 
V. Clarkmm, 13 L. T.^GoO. 

Execution by Person ITamed.] — Proof that a 
conveyance was executed by a person named by 
tlic defendant, will support an averment in a 
declaration that he himself “ became the pur- 
chaser.” Seaman v. Priee, i Gar. A P. 586 ; 2 
! Bincr. 437 ; dO Moore, 34 ; Rv. A M. 195 : 3 
L. j. (o.s.) C. P. 58 ; 27 R. R. 684. 

Execution Presumed.] — D. agreed with S. for 
tlie purchase of an estate, and tliat the pui’chase 
deed sliould contain a covenant by D. that he, 
his heirs, and assigns would pay to S., his 
executors, administrators, and assigns for coals 
gotten. The ])urch.ase deed was executed by 8., 
but not by 1). D., howcvei’ entered : — Held, 

that the execution by D. of a counterpart of the 
deed containing the covenant could not be 
})resuined, and there was no liability in D. or his 
representative under the covenant. Witliani v. 
Vane, 44 L. T. 718. 

Sale in Lots.] — A leasehold, subject to the 
yearly rent of 12/. 10.v., was put up* for sale by 
auction in five lots, under conditions of side, that 
each lot would be sold subject to the entire 
rent, but “ with right of iiuleraiiity against the 
other lots, save as to 12/. 10.y.,” and another, that 
the original lease would be handed to “ the 
purchaser of the largest lot in amount.” At the 
auction only two lots were sohl, (me to 0. for 
2t)0/., am.l the other to S. at the same price. A 
few days afterwards, 0, sent in a proposal to 
purchase another lot for 160/., subject to the 
same conditions, which was accepted. S. sub- 
sequently, executed an agreement with 0., sur- 
rendering in his favour a claim which he (8.) 
might have to the original lease. The two other 
lots remained unsold :-r-Held, 0, was entitled to 
ciistotly of the original lease, but not to have 
inserted in his conveyance a edause creating a 
rent-charge upon the other lots for their sha.re 
in the rent reserved by the lease. JJohertfn 
Contract, hi re, 15 L. R., Ir. 247 — C. A. 

Order to Convey.] — In a decree for specific per- 
formance, a direction that the vendor shall con- 
vey has the same effect as a direction that the 
vendor and all other necessary parties shall con- 
vey. Mmtim V. Mrhioood, 37 L. J.. Ch. 606; 
L. B. 3 Ch. 614 ; 18 L. T. 781 ; 16 W! R. 1)91. 

Condition as to Parties.] — It being oiie of tlm 
terms of a contract, that certaiii parties were to 
Join in the conveyance, the court would not con- 



titky to make'a’good tittle 
tfe- Ws't»'‘of their' 

Bea?^ i|ll,V*' , V,%» tV . ' ' ' 
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sider whether they were uecessary or proper 
parties. Bennon v. Lamh, 9 Beav. 502 ; 15 L. J., 
Ch. 218. 

CVniditions of sale stated^ that the purchaser 
should not require the persons beneticially inte- 
rested in the premises or the purchase-money to 
concur in the sale. A suit in* respect of the }>ro- 
perty hail been compromised, and the compromise 
signeil by the solicitors of all partiespand all 
parties except E. (a defendant to the suit) signed 
a power of sale to 1 . E. refused to concur in 
the sale agreed on in pursuance of the compro- 
mise : — Held, E. was not a necessary party to 
the conYe 3 ’'ance. Tkompwn v. llmm\ 28 L. T. 
3<)2— Ex, Oh. 

E., sole acting executrix, sold, in 18S5, lease- 
hold, bequeathed in 181)8 upon trust to pay 
<lebts : — Held, that, as one of the conditions of 
sale provided that the purchaser should not 
require any of the legatees to be parties to the 


Dower Trustee.] — A venrlor being enthled 

under a limitation to uses to bar dower without a 
power of a])pointment, the purchaser iiisisted on 
the coiicuiTcnce of the dower trustee : — Held, that 
the objection was frivolous and vexatious, and 
that costs oueht not to be given to the purchaser. 
Collar d v. Hoc, 4 De G. & J. 525 ; 28 L. J., Ch. 
550 ; 7 W, E. 628. 

Party unable to Execute through Infir- 
mity.] — Oil a bill for specific perfonnaneo. stating 
a contract made with the sanction of the mort- 
gagee, who was uiifible, tlirongli indrmity, to 
execute the conveyance, the court overruled with 
costs a demiiiTcr, tliat the plaintiff laid stated in 
his bill his inability to procure the execution of 
the ileed by a necessary party. Beaufort fBuliC) 
V. Glijuu, 1 Jur. (n'.S.) 8S8 : 8 W. ih 468, 502. 

Tenant by the Curtesy.] — E. took the 

benefit of the Insolvent Debtors Act in 1850. 


conveyance, the purchaser could not require the and a vesting order was made. In 1858 a 
concurrence of the legatees or the executor wlm | remainder in fee became vested in pa<session in 
had not proved. B.yan and Cavayiayh^ In r<?, 17 ; E.’s wife, and in 1854 E. and his wife made an 
L. E. Ir, 42. ’ ; equitable mortgage to C. with notice of E.’s 

i insolvency. In iSoa E. became tenant by the 
ISFecessary Parties — Sale of Share.]— A. devised' curtesy Held, in a suit by the assignees for 
the residue of his ])ropcrty to his wife, in trust specific performance, that the question whether 
to divide it among their children in such manner , 0. had. not a valid charge on the estate by the 
as tliey should deserve; one of the seven chil- ' curtesy was sufficiently doubtful to entitle the 
dren sold her share, and covenanted to make it purchaser to require C.’s concuri'cnce. Miicrell 
up a full seventh ; this is good, and on a Sjiecific , v. Goody ear, 1 De G-, F. A J. 482. 
performance she can make a good conveyance | ' 

without the mother joining. Muujtrat v. Gordon,, ' Bankruptcy.] — AVhore trustee is a bene- 

1 Anstr. 84 ; 8 E. K. 541. i ficiary, and has a power of sale, the concurrence 


Sale by Administrator .] — See ante, col. 

1105. 

Sale by Tenant for Life. ] — Where property 

was devised to trustees for A. for life, for her 
sole and separate use, and after her decease for 
such person as she should appoint ; and A. con- 


of his assignee in insolvency is necessary. Yonny 
' v. Trey ear, 21 W. E. 215. 

' Heir-at-Law.]— A purchaser of real pro- 

1 pert}’', the title to which is dcriverl urn lev a will, 
' is not entitleil to have the will established, or to 
have the concurrence of the testator's lieir in the 
conveyance to him, unless some reasonable 


veyed to B. on a conveyance to a third i ground exists for doubting the validity <fi- the 

person, C. (A. being still living), that the trus- i will. M'Culloeh v. (^reyory, 8 K, A J. 12 ; 2 Jur. 
tees were necessaiy parties. Hall v. L. C, J), i (N.s.) 1 1 84. 


8pecific performance of contract for ])urchnse 
of lands will not be refused where rlie heir-ut-htw 
lias no reasonable claim to any beneficial inte- 
rest, and his concurrence is matter merely of 
conveyance, nut of title. Minton v, Klnrood. 87 
L. J., Ch. 606 ; L. E. 8 Cli. 614 : 18 L. T. 781 : 
16 W.E. 991.' 

A., having made a will devising all his pro- 
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Thu vendor (lying intestate, and leaving a.n : transfer of a mortgage, and therefore the legal 
infant heir, the pnrchasc-m<aicy being ![)aid ])ersonal repi’escntative of a. mortgagee of free- 
iuto court in a suit fora S[)eeitic })crf()rmaiice holds eoniiot convey the estate to a transfei’ee. 
instituted after his dcjatii. will be retained till ; Sjinulhery.^ Mort(jt(<je, In i(% L. J., Cdi. (>23 ; 
the heir attains t\veiitv>one, ami cinivevs. , if (di. 1). r>14- ; -(8 L. T. 82 ; 28 W. ib 822. 
J:iulhck V. BuU,uih, 1 J. 008. 

- — — Infant Beneiioiary. ] — Xo oljjection to 
sale in court un<ler a will, that infant’s interested 
in will cannot J<uii in eojivevaiiee. v. 

BoirelL 0 Madd.':>8. 

In a suit for ])arritf()n, tlie estate was vested as 


Where Successive Mortgagees have assented to 
Sale.] — See WaU.l'^ v. WoodijPin'^ 2 Jur. (s.s.') 
170. 


b. What passes by. 


Mortgage by Testator— Conveyance by Trus- 
to one moiety in A. in fee and. as to tlie otbei' ! tees for Purposes of the Will — All the Estate 


moiety in B. in fee, in trust for infants : — Hehl, 
that a. conve^aiLnce fi’om B., and a duci-eu of the 
court, would give A. a, good title, and, tlieivfore, 
that it was iiot necessary to order the infants to 
convey when they came of age. Cole v. SeicrlJ, 

17 Sim. 40. 

Judgment Creditors.] — A. devised an 

estate which on death of devisee descended to X. 

l^ending a suit instituted hy A.\s (jreditors, judg- . 

ments were entei'cd np aguiinst X., whmh re- | intention of the parties and tlie civeuinstanttes of 
niaincd unsatisfied when the estate, together ' the case, the legal estafe did Jiot pass. CooltP 
with the testator's other estates, was sold under , (uid Bletcheda Omfract. In ri\ 18 11. 204, 
the decree in the suit : — Held, that X.'s jndg- ; 

luent creditors were necessary parties to tuc^ General Words — “Yards.”] — The parcels in a 
conveyance of the estate, and, as they could not 1 conveyance were described”^ by reference to 
bo compelled to join in the conveyance, because ' colouAd parts of a plan. A yard, delineated, but 
they were not parties to the suit, that a gO(jd ' not coloured in the ])lan, was hehl to pass under 


Clause.] — Tlie general rule that where a party 
conveys all bis estate in a property to a pur- 
chaser, every estate vested in him will jiass by 
the eonveyaiiee, although not vested in him. in 
the character in which he is made a party, may 
be rebutted, by the eircamstances. A trustee in 
wiioni the legal estate was vested under a mort- 
gage created by the testator, joined wdth his co- 
trustec in a conveyance in fee for the ]mrposes of 
tlie will: — Held, tluit, having regard to the 


title could not be made. Craddiwk v. Piper, 1 4 
8im. 810. 

A judgment was obtained against a parry 
under a warrant of attorney. He afterwai’ds 
took the benefit of the Insolvent Debtors 


the general 
7)1 L: j., Ch, 


word “ vanls.” Wiliix y, Watne^f, 
181 ; 4.>' L. T. 780 ; 80 W. H. 424. ‘ 


AppurteuaEces.] — It is, settled by the earb; 

, iest authority, .repeated without contradiction to 

Act: — Held, that the judgment creditor was a j tlielatest.thatlandcannot be appurtenant to land, 
necessary party to the conveyance of the in- ; and the word “apfiiirtenances" only includes 
solvent's real estjite to a purchaser, nol with- ■; incorporeal iiereditaments attached to the land 
standing the 1 <k; 2 Viet. c. 110, .s. 61. Jlothnn ' granted or demised, such as rights of waj^ of 
68; 14 L. J., Ch. 385; , common, piscary, and the like, but it does not; 


V. SiwivrriUe.,^ 0 Beav. 

9 Jur. 702. 

Judgment registered in 1848. A moj'tgagee in 
1844, made no searches ; and in 1846, sold under 
his power of sale. The judgment w’as not re- 
registered till 1850 : — Held, that, at the hearing 
mi further direction, in 1858, the purchaser could 


include additional lands. LiBer v. l^lrkford, 
84 Beav. 576. 

M,, possessed of t wo contiguous pilots of ground, 
assigned one of tliem to T., together with the 
right to use the walls on the north side ” (i.e. on 
the adjoining plot) for building purposes. T. 


not be compelled to complete without the con- j afterwards assigned the plot to the defendant by 
currence of the judgment creditor. And, senible, ; deed, the granting })art of which was silent as to 
that a title of vendor, a juirchaser, without | “ rights, members and appurtenances,” habeu- 
notice of a registered judgment, cannot be birce.l , diim “ with the rights, memliers and appurten- 
npon a purchaser. Freer v. JlrmHe. 4 De G. , ances thereto belonging and, subsequently, M, 
M. k. ii. 495; 28 L. J., Ch. 888; 17 Jur. 708 ; assigned thcj adjoining plot (af ground to the 
1 W, H. 242, 487. • | plaintiff: — Held, that the right to use the wails 

.Held, also, that though the question was one j for buihling purposes passed with the phit of 
of conveyance, yet. as it had occasioned the suit, ! ground to the defondaiit, Ilmcirk v. Bnly, 
the veiicior, submittirig to obtain thccoucuiTcnce i Ir. K. 11 L. 126. And see Jhdtoii v. Bolton,, 
required, must pay the eo.sts. Ih. j ante. col. 1106. 

A. agree I to sell land to B., who accepted the ' 


title, paid ])art of his pui'chase-money, and was 
let into possession, but took no conveyance. A. 
subsequently obtained a decree against B. for 
sale of the property, and payment of the balance 
of }>urchase-money out of tiie proceeds : — Held, 
that a purchaser, under the decree, c.uild not be 
cuinpelied to complete without the coneai’rence 
of the registered judgment creditors of B., whose 
judgments were prior to the decree, and who 
were not partie,s to the suit, (rrcif (tftat dlonpHal 
V. ]Ve^^t)}ii7hster ImproGeinent CoiiimifiGioncr>t,, 1 


Excess when Eectified.]— IV'ords of ccjiiveyance 
passing more than was int ended, relieved in chan- 
cery. BeverFiaoda ra,se. 2 Vent. 845. 

k conveyance which passes too much may be 
rectified, and the excess deducted. Where a 
deed affects by its recital to carry an agreement 
into execution, and goes beyond the agreement, 
the (^ourt will rectify it. Beauunnit v, Bra/nley^ 
Turn. it. 41. 

Where there was a variation between the par- 
ticulars for sale and a plan which was used at the 


De G. (k J. 581 ; 26 L. J., Ch. 848 : 8 Jur. (x.8.) I sale, and the vendors cx(icatecl a conveyance of 
188 ; 5 W. li. 855. I the property according to tlie plan, aiul then 

I applied for recti lieatiori : — Held, tliat the coxi- 
Mortgage — Transfer.] — Hect. 4 of the d^endor i veyauce having been executed, prima facie 
.and Purchaser Act, 1874, does not apply to a : governed the relations between the parties and 
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mtract, but that if for tlie Easement— Knowledge of Purchaser.] -Mere 

: a mistake in the conveyance knowledge of the mniinerin which pi’operty con- 
eontract was to be looked at, veyed "was used by a vendor for the conveiiieuee 
■eievant transactions ought to of an adjoining tenement will not affect the 
and not the contract alone, purchaser, if the property is conveyed \yitli0ut 
j. T. 287, reservation. He was not entitled to an injunc- 

tion. SuffiHd V. JJrotOii, 4 Do G. J. &: S. 185 ; 

1 8^.11. 240; 33 L. J., Ch. 249; 10 .Jiir. (N.s.) 

uging Buildings. J^A portion -r ,.,>7 , w n 

■.mlcd tosonahtenersonT^^^^^ absoliitciv sraiitcl. even if «uch rights wlto. at 
svll the overhung premises ‘he time of the grant, continuous ami apparent 
ground-floor plan, subject to fase>nents enjopd in resiiect of an yi<->nnng 
promises, but not expressly tenement which remains the property ot the 

1 of the overhanging premises; t • • ^ , 

overhanging part Sf the ad- owner ot two adjoi iiiig tone me ts 

passed bv the conveyance, f y. l!«'p>it-^cr absolutelv , 

'L. m l "t nn the tenement so sold is discharged from any 

‘ ’’ L qi^iaskservitudes to which it was subjected by 

the vendor during his ownership of both pro- 
. tvn perties, and the purchaser is not bound to take 

y and Water, j M here an of the manner in which the tenement 

VO adjoining houses, let to A. pui^-chaseil has been used for the convenience of 
enants, allowed A, s house to adjoining and unsold tenement. Ih. 


) houses by portions of the lower land with easenients to 
)wn house, | enter the unsold upper lands, to fetch water and 
not pass as» gutters, &c., to convey a spring to the 

tion in the lands, and to build a reservoir and water- 

course on the unsold npj er land. Several years 
■R afterwards the upper land was sohl, according to 

K. .)8l. particular, describing it as fit for building, aiul 

sul.)ject to conditions of sale, providing that 1f 
aoTeement finy mistake were made in the descri|)tioii of the 
a railway premises, or if any other error should appear in 
:he purpose the particulars, such error or omission should not 
the agree- annul the sale, but compensation should l.'C given 
■endorrc'cc., tir taken. The existence of the easemenk was 
tiler lands i i^ot stated in tlie pai'ticulars or conditions ; — 
the slopes ■' Held, ffrst, that the circumstances of the 
oii their purchaser living in the neighbourhood and being 
not under acquainted with the property, did not alfcct him 
npany,a]id with notice of the easements ; secomliy, that the 
line. In existence of the easements constituted a material 
tion of the detect in the title to the iqiper land ; tliirdly, 
yed to the that tlie }>urchaser could not be compelh.Hl to take 
V of access tito title, with compensation as to lamls pre- 
im to the judicially affected, SharJilrfon v. SntvliJJi\ 1 
Held, that He G. .k'Sm. <;u9 ; 12 Jur. 199. 
onveyaiice A deed of conveyance purportetl Togrfmtthe 
laiiy every whole of the demised premises without excepriouj 
, any riulit ^-‘>1’ qualiti cation, and the covenants for title 
is thereby corresponded with the granting juirt ; the vendor 
^anehe.dt}i\ had previously assigned a portion of the ]>ivmis<.*s 

L. J, Ch. to a railway conqiany by n detM which Inul not 
W, E.’ 739. disclosed to the purchaser, Init the wo!’k.-«i 

7t)3, constructed by the comp •iny u'ere a|q jareiit r o any 

one, and the pnrehaset* was aware of them before 
he purchase 1 : — Held, that the condition tif the 
IS no need premises being known to both parries at the time 
essity in a of the contract, they Hhouid ]>e taken to have con- 
n-of legal tracted as to them in that condition, and tliat 
ae nature the deed of conveyance should be rectiheri so as 
to carry out the real contract between tlu* parties* 

. r. 886 ; Young v, Ifulaha iu Ir. it. 9 lil«p It I 

A. buys a house and finds 12 hues In it, but 
14 chimney-pots on the wall : — Held, that 
—Trustees he has constructive notice of an agreement 
mste Hokl under which the owner of the adjoining house 
ranee the uses the two remaining fines. Uerreg v. Smithy 
ite” . werC' .22 Baiv. 299. , - 

purchaser In ].864j B.^ in possession of Iftinls nnt'ler an 
\m\mt V. agreement lor a leaser obtained t'he eonseiifc of the 
' JSq. E. boarcl of works to stop up a poblio ancl 


substitute a new one^ and this he did,” 
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owners in fee never consented, and there was no 
actual dedication to the public, in May. 1806, 
a lease to B. was executed, describing the land by 
reference to a plan on which the new road was 
shown but marked ‘‘ piivate road.” The haben- 
dum was “subject to the existing rightsof waju” 
There were other rights of way. The lease 
became vested in W., u'bo purchased by a sale 
plan in which the road was marked “ private 
road.” Wds tenants stopped up the road ; — 
Hehl, that \Y. was a purchaser without notice, 
there not being enough on the sale plans to 
affect him witli notice that there was a public 
right of way ; and that, therefoi-e, assuming the 
existence of an agi’cement which could have 
been enforced against B., it could not be enforced 
against the defendants, W.’s tenants. Aft.-Qen, 
V. B\i)l\o^i>hati‘(l Gvftno Go., 40 ,L. J., Ch, 68 ; 11 
Ch. I). 827 ; 40 L. T. 201 27 W. 11. 621. And 

see Lehjli v. Jaelt. infra. i 

Possession of Legal Estate.]— Sale by 

direction of the coiii't. S. piirchase(l a lot with 
right of footway over another lot, but by tiie 
conveyance, a right of way for carts and 
carriages was granted. S. sold to C. with the 
right wliich had been conveyed to him. Tiie 
owner of the servient lot, T., refused to allow* 
the passage of carriages. T. had not completed 
his purchase : — Held, tiiat C., beingin possession 
of the legal estate, was entitled to an iiijuncticjn 
against T’., who was only an ecpiiiable owner, 
although T. puT*chased subject tt> the limited i 
right only, and had no notice of the larger right , 
actually conveyed. Curtis wThomax. 83 L.'T. ' 
664. 

Land intended for Highway— Ko Dedication.] 

— The presumption that the soil of a higliway 
belongs to the owner of the adjoining land, usque 
ad medium filum vite, does not apply to ground i 
which was intended to be used as a highway, but 1 
had never been dedicated to the public : and if I 
the owner of the soil of the intended highway 
dis[)Oses of the adjoining land by conveyances in . 
which it is described as bounded by the intended 
highway, the grantees do not acquire by pre- 
sumption of law the ownership of the soil of the 
intended highway. Acts of user committed upon 
land, which do not interfere and are eonsiwstent 
with the purpose to which the owner intends to | 
devote it, do not amount to a “ dispossession ” of j 
him, and arc not evidence of “ discontinuance of j 
possession ” by him within the meaning of 8 & 4 | 
Will 4, c. 27-, s. 8. Leu/h v. Jaoh, 41) L. J., i 
Ex. 220 ; r> Ex. D. 264 ; 42 L. T. 468 : 28 W. B. i 
452 ; 44 J. V. 48i— O.A. | 

“ Exclusive use of Gateway.”] — M. imcl 1 

others were owners in fee of a house, fronting a 
street, and also of a yard and premises in rear of 
the house. A covered passage or gateway led 
from the street through the house to the premises 
in the rear. They conveyed the premises in 
the rear, “together with the exclusive use of 
the gateway,” which was described by its 
dimensions, to W. in fee Held, that W. was 
„ entitled not merely to a right of w<ay through 
the gateway, but to the use of the gateway for 
all lawful purposes. Bemble, such a right 
amounted to the ownership of the space within' 
the gateway. RCdly v. Booths 44 Oh. D* 12 ; 

' ' 62 L. T. 878 ; , 88 W. K. 484— 0, A. 

Ingress, Egress, and Kegress/^] — A grant' 
of a right of “ingress, egress, and regress,” is a:! 


grant of a right of way from the locus a quo to 
the locus ad quern, and from the locus ad (pieni 
forth to any other spot to which the grantee may 
lawfully go, or back to the locus a quo. By a 
deed of conveyance from a railway company of 
a close of land the grantee was given the right of 
free “ ingress, egress, and regress,” to and from 
certain private roads which bounded the close 
and led to , the railway station and on to the 
public highways: — Held, that the grantee was 
entitled to pass from the close to the })rivate 
roads, and thence to the public highways, or in 
the reverse direction, and was not limited to 
passing from the close to the railway station, or 
vice versa, Somerset v. (}. W. 4«t L. T. 
888 . 

Eights of Third Parties — Eenters’ Stalls in 
Theatre burnt.] — Trustees acting for the share- 
holders or rentallers of a theatre granted in 
1858 a disposition of the groundand buildings to 
one J. B., subject, inter alia, to the real burden 
of a perpetual annuity to each reii taller of the 
said theatre, and to the successors or assignees of 
them ; and it was further declared that each of 
the said rentallers, or the assignee or successors 
of such, should at all times be entitled, inter alia, 
to free admission to the auditorium of the said 
theatre. There was no sti[)ulation as to insur- 
ance of the theatre or as to the rebuilding of it 
ill case of destruction by fire or otherwise. The 
theatre was two or three times hunit down and 
rebuilt by another name and twice sold, but in each 
case the conveyance was granted subject tf) the 
“ real burdens, conditions, provisions, declara- 
tions, and others,” specified in the original 
disposition of 1858, and especially under the 
burden of payment of the annuities to the 
rentallers, and of allowing “ these parties the 
privileges to which they are entitled.” The 
privilege of free ailmission was enjoyed by the 
rentallers for fourteen years after the destruction 
of the first theatre : — Held, that the privileges 
conferred on the rentallers by the original dis- 
positions, other than the payment of the 
aiinuitics, rested only on the personal obligation 
of the original disponee, and were confined to 
the theatre then in existence. Seott v. I/owurd., 

6 App. Cas. 285. 

Title to Approaches,] — On tlie sale of a house 
or stables in a eul de sac, the vendor is not 
bound to show a title to the roadway. Curlimj 
V. Ansthi, 2 Hr. & Sm. 1211 ; 10 W. K. 682. 

Sea Walls,] — The purchaser of lands situate 
below the level of the sea is bound to inquire 
how all wails necessary for the protection of his 
property against the encroachments of the sea 
are maintained. Morlaud v. Cooli. 37 L. J., Gh. 
825 ; L. E. 6 Eq. 252 ; IS L. T. 41)6 : 16 W. K, 
777. 

c. Costs and Stamps. 

General Eule.]— Expense of convej'ance falls 
on the purchaser if no particular stipulation. 
Bolton (^Dnhe)i v. Williams^ 2 Ves. J.* 15o ; 4 
Bro. q. C. 297 ; seed B. B. 285. 

Costs of Perusal.] — The conditions of sale 
requiring purchaser to pay the expenses of all 
assignments and surrenders of terms, cVic. - 
Held, that the purchaser must pay the expenses 
of perusal and execution. Johnson v. Georrff^ 
2 J nr. 886. 
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ing, and that then the official manager was, at 
the expense of tlie purchaser, to get such con- 
veyance or eonve 3 'ances of the legal estate as the 
pnrehaser should require aiul the official manager 
could obtain. Wutt^ncorli.^ (\k OJielal 

Manager v. PoUon.. 3 De Gr. & J. HtJ ; '2i) 
Beav. 70 ; 30 L. J. Oh. 32G ; 7 Jur. (X.S.), 12 ; 


Where Stipulation.]— Construction of a con- 
tract, that a reference of the expenses was 
coufine<l to the expense of the conveyance ; but 
■evidence was admitted to prove the intention of 
both parties, that the purchaser should also 
pay tlie expense of making out the title. 
li^amsbotfom v. {rosden, 1 V. ik B. 165 ; 12 B. II. 
.207, 


Stamps.] — Contract to sell a freehold grouiul- 
rent of 20/., arising from a wharf, •* subject to an 
agreement for a lease for a term ” of .years. Tlie 
agreement mentioned was unstam|.>cd. On a 
bill for specitic perfonnance b\’' the purelinser: — 
Held, that the agreement was part of the subject 
of the contract, and that the vendor was bound 
to pei'fect it bv having it properlv stami'ted. 
Smith V. W 1/leg, 16 Jur. 1136. 

Mortgage.]—- A ten-shilling deed stamp 

on a mortgage deed is insufficient, therefore a 
purchaser is entitled on a contract for sale with 
a mortgagor to require the mortgage deed, when 
so stamped, to be stampetl before completion to 
the full ad valorem duty at the vendor's expense, 
notwithstanding the mortgagee maj" have c'on- 
sented to join in the conveyance. Whiting to 
Loomas'. 50 L. J., Ch. 463] 17 Ch. D., 10 ; 44 
L. T. 721 : 20 W. R. 435. 

Land Society — Reconveyances.] — A laiul 

society conveyed allotments to members and 
subseiqueiitly repurchased them from the mem- 
bers, repajdng them the purchase-money ; the 
reconveyances were indorsed on the nJ-igiual con- 
vejnuices but were not stamped : — Held, that it 
was not necessary that the reconveyances shordd 
be stamped. Whiting to Loomca (supra) dis- 
tinguished. Jjirhhrrii Frcrhohl Lam! Stwirfg. 
F.r part(\:>2 L. J., Ch. 777; 24 Ch. IX 110; 


Surrender.] — A vendor agreed to sur- 
render, or procure some ]ierson to surrender, and 
tlie costs of the surrender were to be paitl by the 
jpurchasor. It was found necessary to procure 
a siincnder under tlie Trustres Act : — Held, that 
the costs of the proceedings ought to be paid 
by the vendor, Bvmlleg v. Munion, 16 Beav. 
.204. 

Admission to Copyholds.] — A condition 

'Of sale, tiiat the purchasers should have proper 
surrenders, conveyances, and assignments of the 
premises at their own expense,” did not bind them 
to bear tlie expense of procuring the concurrence 
of all proper parties. Wlicre, therefore, it was 
necessary for the heir of a trustee to be admitted, 
the fine and fees on that admission were ordered 
io be paid hj the vendors. Paranfore v. Qreen^ 
dade^ 23 L. J., Ch. 34 ; 17 Jur. 1064. 


Getting in Outstanding Estate.] — On 

the sale of an estate, one of the ccmditioiis pro- 
vided, that if the purchaser should require a 
conveyance of any outstanding term, all the 
expenses attending the getting in and con- 
veyance, of such estate should be borne by the 
purchaser. The estate was in 1823 conveyed to 
trustees for a term of 1,000 years, tu secure 
the payment of a sum of n•lone 3 ^ the payment 
of which ivas under orders of court provided 
for : — Meld, that tlie purchaser was entitled to 
an assignment of the term, the costs of which, 
not having been provided for by the conditions 
of sale, must Ijg borne b.v the vendors. Strange 
v. I/audiPJi, 2 Jur. (x.s.) 388. 


11. COVEXAXTS. 


a. In G-eneral. 

Implied— Conveyance subject to Mortgage.] 
— On a convc^uinee for value of Itunls 
subject to a mortgage, and expressed to lie 
conveyed, there is, i]i tJm absence of express 
agreement, an undertaking implied lyv law on 
the part of the purcliaher to indemnify tire 
vendor agaimst personal liabiliti’ on foot of 
mortgage. Adair v. Carden, 2U L. iL, Ir. 461h 


purchase money should be invested in stock ! Not to Sell Water.]— Covenant iipou a e.on- 
imtil it. could be invested in real estate, to be yevance in fee with the uTuntors. lessees r>f the 
held upon the original trusts ;—Htdd, that the waterworks, not to sell oiAlispose ()f water tn t he 
expenses of reinvesting the purchase money in injury of the propriety's of the said waterworks, 
3cal estates W'ere not such expenses as 0. was, their heirs, executors, admiinstraUn’s. ami 
pder the agreement, bound to^ pay, as being assigns. Whether the covenant runs with the 
•ineidental, cXc., to the sale, A itU, Pof parte, land, whether it is contrary to the policy of tlie 
6 Jur. U36. AmUee Zandon Bridge AeU, M re, kw, and as to the effect A.f ii renewal of the 
13 8im. 180. lease, qiuere. (MUnn v. Pliunh, It? \h;*s, 454 ; 10 

Sale by a Company.]— On a sale by official 

manager of a company being wound up, a con- To build Wall— Damages.] — Covenant to cn- 
*<lition of sale provided, that if the purchaser close lands with a brick wall. It apiieared tluU, 
should consider the legal state to be outstanding, in the events that had happene<l, the vaiue of 
and should require a conveyance thereof, he the adjoining land was not decreased l>y the 
p; should bear the expense of obtaining such con- norierection of the waill to anything like the 
'.and all - other expenses /incidental amount which it would have wst to' bulk! the 
a; ^ the oonditipnj it was' wall i — Held, that the true measure .of dautages 

incumbent upon the purchasex^ and' not the being tlie peeuniaty amount of rlK; lUfferoncc 
•i^/fhtd ' out' and specify the^ between the position of the pkffnfcli's upbn the 
pcrsoii In the legal estate ' 'was'-'bUtstand*. breach of covenant and wdnit it woiiM'dlave 
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been it! the covenant had been |>erformed, under 
the cii'cuinstances of the case tlie amount that it 
would cost, to build the wall was not the correct 
nieusure of the tlatnatres. ]K/V/,sW/ v. School for 
Imlufp.nf Blhul. r,l L. J., Q. B. m ) : 8 Q. B. D. 
857 ; 46 L. T. 42:^ ; 30 \\b II. 474. 

Building Covenants — As to Eoads.] — A cove- 
nant for ‘‘the free use of the newly intended 
road whenever the same may be made.’* will not 
a.[)i[>ly to a road which, when the parties con- 
tracted, w.'is newly intended to be made, but was 
cxeciitc<l and complete before the sealing of the 
deed. fV-esy; v. Price, 5 Taunt. 548. 

A messuage, consisting of two parts, separatetl 
by intervening reserved land, sulvject only to 
a specific right of way for the lessee to a third 
building for a specific i)in'pose, was demised : the 
reservation, strictly interpreted, would pi-eclude 
him from all access to tlie one part, which was 
accessible only by crossing the reserved iaiul in 
one of two directi >ns, the one by entering it 
from the residue of the tlemised premises ; the 
otlier, and far tlie more convenient, by entering it 
from a public street : — Held, that the lessee was 
entitled to a way across the I’cserved land from 
the public street to that part. Morrli^ v. EJr/iny- 
ton, 3 Taunt. 24. 

By a deed reciting that the defendants had 
appropriated and laid out certain meadows as 
buildinggroiind, they demised a piece of the land 
to the piaintilf, who covenanted to build thereon 
two houses, and the defendants covenanted 
“that on such buildings being covered in, they 
would cut good and sufiicient roads in, through 
anrl over the ineatlows, and construct a good and 
sufficient sewer under the intended I’oatls, for the 
common use of the plaintiff, and all other lessees 
or tenants of the other portion of the mea<lovvs” : 
— Held, that the defendants’ covenant was not 
satisfied by their making a road up to the plain- 
tiff’s houses, but that, as soon as those houses ! 
were covered in, the defendants wei'e bound ti) , 
make good and sufiicient roads over the \^diolc i 
meadows as contemplated b}' the building scheme. | 
although no other houses than the plaintiiTs had 
been built. Mo no a v. Colt\ 4 Ex. 375 ; IS L. J., 

• Ex,. 478. •• 

Parties to Sue for Breach.] — Persons who have 
no title in. their own persons to raise an action, 
cannot have the right to sue, where nil, validated 
by the consent ami concurrence of tlie party to 
whom alone such right of action belongs, B. 
and G., owners of an adjoining feu, raised an 
action with “ consent and concurrence ” of the 
common superior to enforce building restrictions 
contained in A.*s feu contract : — Hehl, tliat B, 
and 0. were strangei’s to the action, and therefore 
hud no title to sue. Hidop \\ Lccklc, 6 App. 
Gas. 5i>0 — H. L, (He.) | 

Where no Damage.] — It is no defence to an 
application for an injunction to restrain a breach 
of covenant to say tliat the covenantee sustains 
no damage from the breach, for if the covenantor 
derives any benefit therefrom, tlie covenantee 
piay reasonably demand a share of it as the price 
of his consent." Welh* v. Attenhoro/afi, 24 L, T. 
'm; 19 WAX. 465. 

Where there is a clear breach of covenant the ' 
covenantees are entitled to an injunction and no 
damage need be shown. (^Zord) v, 

J.j Ch. 404; 1 Ch. I). 673; 24, 

W.E. 481. , "i 


Land Sold subject to.] — A purchaser con- 
tracted to purchase a piece of land. On the 
abstract it appeared that the land was subject to 
covenants. The purchaser tendered a draft con- 
veyance, to which the vendors added similar 
covenants on the part of the purchaser ; — Held, 
that the purchaser could elect either to take a 
conveyance with the covenants or to rescind the 
contract. Znhet/ v. IlUjfjn, 3 Eq. IL 510 ; 24 
L. J., Ch. 495 ; 1 Jur. (k.s.) 200 ; 3 W. U. 306. 

In a sale by the court the particulai-s of 
sale contained certain reservations and stipu- 
lations as to the property, and one of the 
conditions of sale proviiled that the convey- 
ances should contain covenants by the jmr- 
chasers for securing the liabilities and rights, 
under such re.scrvations and .stipiilations, the- 
form of such covenants, in case of to. 

be settled by the judge. A dispute having- 
arisen bet\sx^cn a purchaser and the vendor, 
the judge settled the covenant, adding a jiroviso. 
that if the purchaser assigned his purchase, 
and the assignee entered into a similar cove- 
nant, the purchaser should be freed from 
further liability : — Hel<l, that the vendor was 
entitled to an unqualified covenant, and that 
the proviso must he struck out. PollocU v.. 
llaUlts 21 Ch. D. 466 ; 47 L. T. 637 : 31 W. 
H. 150. 

The order of a judge settling the form of a 
conveyance is subject to appeal. Ih. 

Charge — Covenant by Purchaser.] — Where, by 
a memorandum of agreement, the defendant 
agreed to sell certain cottages and gardens lately 
purchased by him to the plaintiff, for a7i annuity 
pajnxble to the defendant during his life. wl.uch 
was to be charged on the premises, and the- 
defendant was empowered to sell for the pur- 
pose of raising any arrears; — Held, that the 
vendor was entitled not only to the security 
of the charge, but also of the covenant of' 
the. purchaser, for payment. Power v. Cooj?er, 

2 Hare, 408 ; 11 L. J., Ch. 287 : 6 Jur. 681. 

Against Alienation.] —To a suit for specific 
performance, by the purchaser against the vendor ■ 
of a leasehold interest, it is not a defence that 
the lease contains a covenant against alienation 
without the consent of the landlord, atid. that it 
does not appear that the consent of the landlord 
has been obtained, Leif eh v. Slmihion, Ir. R, 5 
Eq. 613. 

In Lease.] — Where property put up for sale is • 
described merely as' held by the vendor as 
assignee under a lease, the purchaser cannot ob-, 
ject to complete on the ground that the lease 
contains a covenant not to carry on obnoxious . 
trades. Grosveuor v. Oreen, 28 L. J'., Ch. 173 ; 

5 Jur. C]sr.s.) 117 ; 7 AW R, 140. 

Constructive Kotiee.]— AATaere property’' was 
sold by private contract, under conditions of ■ 
sale, one of wdiich alluded to letters patent: — 
Held, that the purchaser had constructive notice 
of the covenants contained in the letters patent 
(Temp. Car. 1.) under which the lands were held, . 
Stemtirt v. (Jlurquh), 1 Ir. Ch. R. 

534.:- • b,, 

Sale of Quit Bents including Arrears.]— A 
seller covenanted with a purchaser of an estate, 
that he should enjoy and receive the rents, witli- 
out any action or interruption by the seller, or 
those claiming ii*om him, or by, through, or with 



■Covenants 


-rntmct, the trustees ii ad 
house to W., and had 
" that they, the vendors, 
either alone or jointly with any 
U-SOJIS take proceedings to }>re- 
le. oj* any other house or erec- 
.nstnicted on the 
ied bvcteivales- 
-Helci, that tlie 
‘sonal covenant hiiuling 
not in anv way bind G. 
. (hi. r>2:V>:U..T.,592:; 


version. Prior to the 
sold the mljoinii 
covenanted with. tV 
wonid not. 
other person or pe 
vent the said house, ci 
tions that might thereafter bcco;^ 
said premises, being used or ticcupu 
cent fever or other patients ^ . 
covenant was a mere per 
the vendors only and < lid 
Groi'Cfi v.Loomcti, 55 L. J. 

34 W. R. 94. 

Baildinff Covenants — Sale of lot subject to 
Existing Covenants.]— K. purchased one l«.)t at a 
sale of building land, intended to be laid out 
according to a general building scheme, and 
entered into covenants with the vendor and 
with the purchasers of other lots to obsen'e a. 
building line. K. made an epuitable mortgage 
of half his lot to lh,and P. obtained a foreclosure 
order absolute against K., and K. Raving refused 
to convey the property, an order was mat le vest- 
ing the property in F. F. bad entered into no 
covenant with K., but it was admitted that he 
had notice of and took his mortgage subject to 
the existing covenants : — Field, that at the date 
of the mortgage, the land was subject only to 
covenants enforceable by the original vendor and 
the adjoining owners, and that^ K. not having 
taken any fresh covenant from F'. had no power 
to enforce these existing covenants v. 

Dlvliewit, 58 L. J., Oh. 404 ; 40 Cb. -D. olH> ; 00 


his or their acts, means or default fteiti, uiae 
,a breach was well assigned iu respect of certain 
.quit rents in arrear before and at the time, of 
the conveyance, though not stated to have ^ a<3- 
•erued while the seller was tenant of the premises, 
//in ms* V. 3 Fast, 491. 

Eumxing with land.]— A covenant relating to 
but not running with land is bmdmg on an 
assimi with notice. Ltthn^ 

174 ; 7 Ch. D. 227 ; 37 L. T. 827 ; 26 W . Ik 16/. 

A proviso in a lease of a seam of coal undei 
lands empowered the lessor to distrain tor reid 
the chattels, effects, goods, cV:c., employed up<Dn 
.or under the lands, in connection with the ^^mlk- 
ino- ot the coal, as well wuthm the limits_ of 
hinds, as also in. or under or about any other 


create 


Usual Covenant.]— A. deetl of grant contained 
a covenant to buihl houses on the luml, tiic vent 
of whicli should he double the value of the rent, 
reserved by the decid, withmit limiting any time 
within which such buikiing was to be required : 

Held, that such covenant was unusually 

restrictive. Atidrcio v. Aifhrn, 5*2 i.j. J., t'h. 294; 
22 Ch. D, 218 : 48 L. T. 148 : 31 W. R. 425. 

Semble, that although the assignee of^ tlie 
grantee of the land was not liable affirmaliveiy 
on such covenant, he might be ealleil on to 
allow the house to be built in accordance with 
the covenant. Ih, 


Indemnity.]— A vendor liable on n. restrictive 
covenant wdiich prohibited building on the . lancb 
pat it up for sale, pursuant to pariitnilars and 
conditions, noticing the existence of the 
covenant, but not stipulating that the purcliper 
should enter into any otiveiknt on the subject. 
On a hill for s|}ecific perfommn^tN^ iM by the 
purchaser -Held, that the plaintiff was not 
entitled to a conveyance, unless on the tenas ■ of 


1221 


VENDOR AND PURCHASER— CoreMawfa. 


1222 


givinjj; or pi’oviding for the vendor a sufficient 
indeinnity against an}* breach of. the covenaiitori 
the part of the plaintitf, his heirs, appointees, or 
assigns, Mn,rJiay v. Indericirli, 1 De G. Sni. 
708. 

Held, also, that a covenant on the part of 
the plaiiitilf, his heirs, exectitoi's, administrators, 
appointees, and assigns, with the defendant, his 
heirs, executors, and administrators, to the same 
effect, mutatis mutandis, as the covenant entered 
into by the vendor on his own purciiase, ought 
to iie considered as a sufficient indemiiit}^ Ih. 

Between Purchasers.] — Building land was sold 
in a number of lots, subject to certain conditions 
as to fencing, repairing the roads, and to 
restrictions as to the class of houses to be built. 
The conditions also provided, that statements to 
this effect should be inserted in the conveyances. 
By the 1.5th condition the vendor reserved tlie 
right of selling the unsold lots under different 
ari'angernents, “and either subject to or not 
subject to the sti]>ulations as to fencing and 
other stipulation 'i contained in the particulars or 
the conditions ” : — Held, first, that as to the 
unsold lots the vendor was subject to none of the 
restrictions ; secondly, that the purchasers were 
bound to have not only the restrictive conditions 
stated on their conveyances, but also the loth in 
favour of the vcmlor ; and thirdly, that a 
separate deed of covenant by a purchaser as to 
the restrictions was a sufficient compliance with 
the provision as to the statement on the convey- 
ances. Sidney v. Clarlison. 35 Beav. 118. j 

Withdrawal of One Lot.] — Two lots of ! 

land were put up for sale under conditions 
which provided that each purchaser should enter 
into a covenant with the vendor and the pur- 
chaser of idle other lot not to use any building on 
his lot as a public-house. Iso provision was 
made for the case of a lot remaining unsold. 
Lot 2 was purchased at tlie sale, and the pur- 
chaser signed a contract embodying the comli- , 
tions. Lot 1 remained unsold ; — Held, that the | 
purchaser was bound to enter into the restrictive | 
covenant with the vemlor. Mordyand Onwmati, | 
In 're, 5} L, T. 721 — 0. A. j 

Power of Entry,] — In a conlracit fora purchase j 
of land, there is a stipulation that tlie convey- i 
ance shall be made subject to certain conditions ‘ 
and restrictions as to building upon the land, and 
to a covenant for their observance, and proper 
provisions for securing the due performance 
tliercof : — Held, that this contract entitled the 
vendor to have a power of entry inserted in the 
conveyance in case of a breach of the covenant, 
but not to have a term of years or a rentcharge 
limited to a trustee, lialjdi, Jdx parte. Bohba, 
In re, I De G . 219. 

Sale by Auction — Onerous and unusual Cove- 
nants in Lease — Nondisclosure by Vendor — 
Constructive Notice — Duty to Inquire.] — It is 
established by the the decision in lleere v. 
Ikrrldge (supra, col. 1174) that it is primd 
facie the duty of the vendor on a sale of 
property , to disclose all that is necessary to 
protect himself, and not the duty of the pur- 
chaser to make inquiry before entering into a 
contract ; and that is so whether the sale is by 
public auction or private contract. White and 
Contract, In re, 65 L. J., Ch. 481 ; [1896] 

1 Oh, 637 ; 74 L, T, 377 ; 44 W. B. 424. 


Accordingly, where on a sale of leasehold 
property the purchaser’s attention is not called, 
either by the particulars or other^vise, to the 
possible existence of onerous and iniusunl cove- 
nants in the lease, and he is not informed that 
he will be allowed, if he desires it, to examine 
the lease before the sale, he will not be acting 
i otlierwise than as a business man of ordinary 
caution if he abstains from examining the lease, 
and will not under such circumstances be 
affected with constructive notice of the contents 
of the lease, or, if the lease contains onerous 
and unusual covenants, be compelled to complete. 
Ih. 

Whether Eunning with Land.] — A covenant 
relating to but not running with land is binding 
on an assign with notice. Liiltcr v. Beunin, 47 
L. J., Ch. l74 ; 7 Cli. D. 227 : 37 L. T. 827 ; 20 
W. R. 167. And see infra, col. 1225. 

A purchaser of a piece of land with a well 
upon it covenanted with the vendor, who I'etained 
land adjoining, to erect a pum}> and reservoir, 
and to supply water from the well to all houses 
built on the vendor’s land : — Held, that both the 
benetit and the burden of the covenant ran with 
the land, and that the case was not within the 
second resolution in Spencer's Case (5 Rep. 16. a ; 

1 Sm, L. C. 60), but if not, a subpurchaser with 
notice of the covenant was bound by it. Coohe 
V. ChUeott, 3 Ch. D. (594 ; 24 L. T. 207. 

A covenant, by a purchaser of land not naming 
assigns, that no building on the land should 
be usetl for the sale of beer, docs not run with 
tlie land. W7s/)n v. Hart. 2 H. k IM. 551. 
Affirmed L. R. 1 Ch. 4(53: 11 Jur. (x.S.) 735; 
12 L. T. 798 : 13 W. R. 988. And see Batman 
Y. Ilarland, iwiv'a,, c,o\. 122h. 

The owners of a freehold property, on a sale 
of a plot of land to the plaintiff, covenanted 
with him not to allow any house ljuilt o]i the 
adjoinirig land to be used for the sale of liquor : — 
Hold, that an assign with notice was in the 
same position as a party to the covenant, and 
that, therefore, the court will not recpiire sub- 
stantial damages to be shown before granting 
an injunction to restrain a breach. Jlichards 
V. JReiett, 47 L. J., Ch. 472 ; 7 Ch. I). 224 ; 37 
L. T. 632 ; 2(5 W. R. 1(56. 

An assignee of land with notice of a cove- 
nant is subject in the same measure of relief 
as if he had been party to the covenant, and 
the covenantee suing on breach of the oovo- 
naiit is no more bound to prove substantial 
damage in one case than in the other. Ih. 

ITser of Land.] — A covenant between veji- 

dor and ]mrchaser, on the sale of land, that the 
purchaser and his assigns shall use or abstain 
from using the land in a particular way will be 
enforced in etiuity against all subset [uent pur- 
chasers with notice, Independent!}' of the ques- 
tion whether it be one which runs with the land 
so as to be binding on subsequent purchasers at 
law. Tidh V. Moxhay, 2 Ph. 774 ; 1 Hall & Tw. 
105 ; 18 L. J., Ch. 83 : 13 Jur, 89, 

According to tulh v. 3fimhay (supra), if 
parties purchase land with notice of a covenant 
concerning it, but , which does not run with 
the land so as to bind them at law, equity will 
not permit them to do anything contraiy to the 
true meaning of that covenant. BatoMng v. 
BMins, 1 Kay, 1 ; 17 Jur. 1113 ; 2 W. R. 2. 
Affirmed, 2 Bq. B. 71 ; 23 h. J., Ch. 45. 
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the Trevil niilroad. paying" a certain toll. Jj. & J 
assigned their lease: of the iiwworks to the 
defendants, who began to constiaict a railroad to 
other lime (luarrics si'.nated eastward of the 
'frevil {[uarrv. On a bill for an iiijiinctiun to 
resti'aiii them from using that or any other new 
roMil :~~He]d. that the coveilaiit was Yalid and 
did not tond'to create a ijerpetiiitj, £eppel:r. 
2 Myl. cV: K. 517. 


Land was granted to J. in fee subject to a 
rentcharge. The grantee covenanted for him- 
self, his" heirs, executors, and administrators, 
that he, his heirs and assigns, would pay tlie 
rent, would erect buildings on_ the land, and 
would thereafter keep them in ]’Oj.>air. 1 he 
grantor afterwards assigned the rentcharge 
with the benefit of all covenants to the plaintiii’, 
and the land and the buildings whicl] had been 
erected came by .assignment to A., who mort- 
gaged them, subject to the covenants, to the 
defendants, who afterwards entered into p<>sscs- 
sion. In an action on the covenant to I'epair : — 


Land Hever to he Sold.J — A deed of 

coii'vevance contained an agreement tliat certaiu 
land, described in the <leed. should “never be 
hereafter sold, but should }»e left for the eommon 
benefit of both parties and their successors ” 
Held, that the agreement was good as lieing an 
agreement on the part <.)f the grantor to ]ea\ctho 
land in the statti in which it was ar tlu' time of 
the conveyance : ami because the agroeinent 
contemplatetl not an uncertain and iniletinite 
use of the land by the }*arties, but that the land 
should be left open for tlie advantage of the 
parties as adioining jiToprietors. v. 

L. IL' f) r.' C. 327: 29 L. T. 352; 21 


Eeservation of Minerals.] — (?o vena nr im 

conveyance of land (reserving mijicraL) by 
vendor, that if vendor should at any time there- 
after sell mines under adjoining lands the vendor 
would at the same time r>tfer to the purchaser 
the mines thereby reserved upon cerraln terms : 
— Held, that this 'covenant wa< not obnoxi<ais to 
tlie rule against perpetuities. Jilnnohjlutm 
(\t)nd fb. T. 48 J;. J.. Vh. r>o2 : II 

C:h. IX 421 : 40 L. T. 7.S4 ; 27 W. II .597, 


irndertaking to Construct Eoadway and Foot- 
path.] —In an action to recover from the defen- 
dant certaiu expenses paid to a highway authority 
for paving, &c., a new street prior to its being 
mken to bv tlie parish, it was jU'oved that the 
defendant 'had constructed the i-oadway and 
footpatli in pursuance of an underiahing given 
by him to the plaintiff upon a,n assignment by 
Mm to the phimtitf of his interest in premises 
adjoining the street .-—Held, that the fact of the 
parish authority having ptived, kc., the roadway 
and footpath, i>ri or to tnidngto it, wasimt evidence 
of The defendant not liaving fulfilled Ins under- 
taking; ami that the defendant was nut bound by 
his midertaking to const rue 1 1 heroadway uml h >ot - 
path 10 the satisfaction of the highway aurhoiity, 
ami keep it In reimir until it hecarnc a street 
rc[>airable by the iiiiialhtants at large. Mmd v. 
BiiUtm, U J. II 3;59, 


Eeut to arise at aay Time.] — Where it 

was agreed between a coventudor and ^awenantee 
that a rent was to arise at any time thereafrer- 
when the mortgagees should enter into ]iosscs- 
sion : — Held, that thougli uo rent can In; created 
which violates the law against remoteness, as a 
rent in fee simple may be granted to a man and 
his heirs to continue for ever, so also or«c may be 
granted to commence at any lime, however 
remote. {rdherfHon v, IdvJaJtrtLs, j 5 .X, 459; 
Wketlier Tendia^ to a Perpetuity.]— Certain | 29 L. J., Ex. 213 ; 9 Jiir. (MS.) 972. 
persons having formetl themselves into a company i 

for the establishment of a railroad called tliej To Eecouvey.] — By a deed which recitCHl 

Trevil, E.& .L, who held certain ironworks inuhu* . that the plaintiff company were seised in fee of 
a long lease, covenanted with the jjroprietors of ; certain land not required for the purposes of 
and -their assigns, that they, their I their niiiway, the company conveyed the Jand to* 
aMmifitratom aiul aasigna would , F. in fee, and II covenanted timt he,- his heirs, 
the' limestone wanted for tlie iron- j and assigns would at any time theimfter, whm* 
works feom ike 'Trevil t^uarry, and carry it along i ever the laud might ’he i^uired for the railway' 



aiul whenever thereunto recp-iested by the com- 
pany on a six months’ notice, reeorivey on 
receivin.:^ the same sum as that pahl by K : — 
Held, that an executory interest in property to 
arise on a future event which may not happen 
within the limits of the rule airainst perpetuities 
is void, though it be limited to an ascertained 
person who can release it at any time. The 
dictum in Gilbert v. Iltcltard.^ (su})ra) dis- 
sented from. Held also, that as the covenant 
gave to the company an executory interest in 
land to arise on an event which might occur 
after the period allowed by the rules as to 
remoteness, it was invalid on the g'round of 
remoten<iss. Bivm'nKjham (\uud Co. v. 
wr'ujht (supra) overruled. The doctrine of Tulk 

V. jlo,rhaij (supra) only applies to ]*estrictive 
covenants and not to covenants to do acts 
relating to the land. L. 4' S. Bt/, v. Gomm, 
51 L. J., Ch. r>Bi) ; 20 Ch. 1). 562 : 46 L. T. 449 ; 
30 W. H. 620— C. A. 

Liability of Assignee.]— The purchaser of a 
plot of ground agreed that no building erected 
on it should be used as a public-house during 
twelve years and a half. The agreement did not 
appear on the conveyance. The purchaser’s 
assignee built a public-house on the plot, and let 
it to a yearly tenant. The assignee had notice, 
but the tenant had not. On a bill against the 
assignee and his tenant, an injunctinn was 
granted to restrain the assignee from allowing 
the premises to be used as a public-house ; the 
injunction to be suspended during the existing ^ 
tenanev. Carter v. William.^. 39 L. J.. Ch. .560: | 
L. It. ‘9 Eq. 678 ; 23 L. T. 183 ; IS W. 11. I 
593, 

A sub-tenant is liable to a restrictive covenant 
entered into b}' the purchaser of the freehold for 
himself and his assigns, though neither the sub- 
tenant nor his lessor has actual notice of it, and 
in spite of the provision of s. 2 of the Vendor 
and Purchaser Act, 1874, preventing the examina- 
tion of the title to the freehold. TJwniewdl v. 
Jolumm, 50 L. J.. Ch. 641 ; 44 L, T. 768 ; 29 

W. K. 677. 

Each of the original owners of houses entered 
into covenants with the original owner of all the 
land on which they stood ; — Held, that whether 
the covenants did or did not run with the land, a 
purchaser of one of the houses, \vith notice of the 
covenants, was bound by them in equity. 
Western v. Jlaedennott^ L. R. 2 Ch. 72 ; i2 
Jiir. (K.S.) 306 ; 15 L. T. 641 ; 15 W. 11. 205. 

Constructive I^otice.J — A lessee having notice 
of a deed forming part of the title of his lessor, 
has consti'uctive notice of the contents of such 
deed, and is not protected from the consequences 
of not looking at the deed, even by the most 
express representation on the part of the lessor 
that it contains no restrictive covenants, The 
rule that a lessee has constructive notice of his 
lessor’s title has not been altered by s. 2, sub-s. 1, 
of the Vendor and Purchaser Act, 1874, but a 
lessee is now in the same position with regard to 
notice as if he had, before the aet, stipulated 
not to inquire into his lessor’s title. Wllsim v. 
Mart (supra, col. 1 222 ) observed upon. Patnum v. 
Marland, 50 L. J., Ch. 642 ; 17 Ch. D. 353 ; 44 
L. T. 728 ; 29 W. R. 707. And see White's 
Mortgage^ hi re^ infra, col. 1504, 

Who Hay Sue on.]— Covenant by vendors of 
part of estate to be laid out for building with A«. 
not to erect thereon, or use or permit to be used, 

YOL. xiY* ■ '■ 


j any building to be erected thereon as a tavern, 
j public-house, or beershop.” Part was subsequently 
j sold to Gr., subject to this covenant, who sold to 
' H., also subject to this covenant : T., a yeaiiy 

tenant under H., obtained an “off licence'’: — 
Held, that B., an assign of A., was entitled to an 
injunction and damages against PL aii<l 1., in 
respect of the breach of covenant in selling beer 
under an “ off licence.” Micoll Y. Peamlnrj^dil 
L. J., Ch. 166 ; 19 Ch. D. 258 : 45 L. T. 738 ; 30 
W. R. 95. 

Where there are mutual covenants by owners 
of land, their heirs and assigns, with the owners 
of adjoining- land, their heirs and assigns, to 
comply with certain stipulations, the subsequent 
lessee *of one of the owners is entitled to the 
benetit of the covenants as an assign, and can 
sue to restrain a breach. Taite v. Gosling. 48 
L. J., Ch. 397 ; 11 Ch. X). 273 ; 40 L. T. 251 ; 27 
\Y. R. 394. 

Covenant by purchaser that he wouhl not do, 
or suffer to be done, on the premises anything 
w'hich would be a nuisance to the vendor or his 
tenants, or the occupiers or owners of the adjoin- 
ing property, or the houses to be built thereon. 
The purchaser sold under an exactly similar 
covenant Held, that by the word “ a<Ijoining” 
ill the last-mentioned covenant ivas meant the 
property adjoining each lot, and not merely the 
property adjoining tiie whole piece of land 
origiiiaily sold ; and that the owner of any lot 
was entitled td enforce the covenant agaitist the 
owner of any other lot. Marrison v. Good, 40 
L. J., Ch. 294 ; L. R. 11 Eq. 338 ; 24 L. T. 263 j 
19 W. R. 346. 

A covenant by A., a lessee, that be, his 
executors, administrators, or assigns, would 
notdiiriiig the term do on the premises anything 
which should be an annoyance to the neighbour- 
hood or to the lessor or his tenants, or diminish 
the value of the adjoining pro] lerty, nor build, 
nor allow to be built, on the ground any build- 
ing or erection without first sulunitting the plans 
to' the lessor and obtaining his approval. The 
landlord afterwards granted a lease of an 
adjoining plot to B., who entered into a 
similar restrictive covenant. Within twenty 
years A. commenced, with the approval of the 
lessor, to build upon his ground so as to darken 
the windows of B.’s house. On a bill by B. to 
restrain A. from erecting and the lessor from 
approving the building objected to : — Held, that 
B. -was not entitled to relief cither on the prin- 
ciple that the lessor could not derogate from his 
grant, or on the ground that the restrictive 
covenants in A.'s lease enured for B.’s hoiieht. 
3faster v, Hansard., 46 L. J., Ch. 505 ; 4 Ch. D, 
718 ; 36 L. T. 535 ; 25 W. R, 570—0. A. 

The ownei-s in fee of a residential estate and 
adjoining lands solil part of the adjoining lands 
to the defendants’ predecessors in title, who 
entered into covenants with their vendors, their 
heirs and assigns, restricting their right to build 
on and use the purchased land. The same 
vendors afterwards sold the residential estate to 
the plaintiffsVpredecessors in title. The convey- 
ance containtd no reference to the restrictive 
covenants, nor was there any contract or re- 
presentation that the purchasers were to have 
the benefit of them : — Held, that the plaintiffs 
were, not entitled to restrain the defendants 
from building in contravention of the restrictive 
covenants entered into by their predecessors in 
tiilQ. B^mls Y, CinoUshaw^ 48 L. J., Ch. 830 ; 
11 Ch, D, 866 ; 41 L.T, 116 ; 28 W. E. 9— C. A. 

,;v:. ’ 40 
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As to Part of Divided Estate — ^Repurcliase.] — Scheme.] — Where a large building estate 

A. sold part of an estate to B., who entex'ed into has been offered for sale in plots, under a corn- 
restrictive covenants for himself, Ins heirs and mon form of agreement containing a provision 
assigns, with A-, his heirs, executors and adminis- that the purchaser would not, witlrout the coii- 
trators, as to buildings on the })urchased property ; bsent in writing of the “ yen dor, his heirs or 
but A. did not enter into any covenants as to the ' assignsA alter the building on the purchased 
land retained. After this A. sold to other per- , plot, but there is no general budding scheme 
sons various lots of the part retained, but nothing ; governing tlie whole estate, the purchaser of a 
appeared as to the contents of their conveyances, , plot, although he has entm’cd into a covenant in 
nor was there any evhleuce that they w'ere ! the terms provided b}’" the form of agreement, 
informed of the covenants entered into by B. I is not bound to obtain the consent of the pur- 
After this A. bought back from B. what he had chaser of another plot, which^ has been subse- 
Held, that the beriefft of lb’s <|uently sold and conveyed, l>efore he can alter 
aibsc- the buildings on his own plot. The only consent 
" which has to be obtained in such a case is tlie 
the owner of the niisold portions 
rig estate. Everett y.' B endn/ftmi,' 
.74 : [1892] 8 Ch. 148 : (57 L. t, 80. 
255 ; 17 W. K. ( When plots forming part of a building estate 
I are purchased, having been selected b^^ refereiice 
I to a plan showing a xiumber of building plots 

Injury to Adjoining Property.]— -G., the [ with a house on each, and a printed form of eoii- 

owner of some land, sold it in lots, subject to | tract for sale containing restrictive covenants is 
conditions, by wliich the purcliaser of lot (> was ! used, but with written variations in the piir- 
rerpiired to covenant to build according to a cer- 1 chaser’s particular case, the purchnser is not, 
tain elevation. The purchaser of lot 6 excavated ; upon these facts, justified in assuming the 
the land, as re(iuired, according to the con- existence of a building scheme with restrictive 
ditions : — Held, that the purchaser of lot 7 couhl covenants like his own binding on all the oilier 
not sae for the injury he had sustained, diurclue plots. Ttielier v. Yoicles. d2 L. J., Gh. 172: 

V. BUteli, 19 C. B. (n.S.) 190 ; 84 L. J., C. P. [1898] 1 Ch. 195 ; 8 ii. 107 ; (>7 L. T. 708 : 41 
887; 11 Jur. (N.s.) 008; 12 L. T. 785; 18 W. H.'loO. 

W. il. 896. Baits of estates sold on three occasions ; on all 

the plans a house was marked Lo<Ige/’ A 
Mistake — Omission.]-— Covenant not to build | pnrdiaser of this house, with notice of the plans, 

within feet of H. Street : — Held, on the ! commenced to build cottages : — Held, that the 

evidence, that the omission of the number was | estate plans were put forward .as part of a 
accidental, not intentional, and that the cove- 1 general building scheme, ami tliat as the (le- 
nantees miglit have had the covenant reformed on fendant had notice thereof he was bountl thoreliy. 
a bill* ChlUlw Eonglae^ 2 Jur. (k.S.) 950. And j Tnulall v. Caatle^ 62 L. J., Ch. 555 : 8 ll* 418. 
seeds', C., 1 Kay, 560; 5 Be G. M. & G. 739 ; } An estate was sold in plots for building purposes, 
2 "W". R. 701. 1 according to a scheme. The conveyances con- 

tained restrictive covenants ns to the buildings 
Building Estate.] — On the sale of two lots | to be erected, entered into by the several 
the parties covenanted that none of the pro- | purchasers with tlie vendors, their heirs and 
prietors for tlie time being should ever use as an ; assigns : — Hold, that the successor in title of the 
hotel a house erected on any of the lots. The purchaser of one of such ])lots was entitled to 
purchasers of two other lots afterwards executed enforce such restrictive covenants against the 
the deed, and then sold their lots, the one to A., successor in title of an earlier jmrehaser of an 
the other to B., neither of whom executed the adjoining plot. Eruiot v. Luditj}^ 1 Gab. *S: K. 
deed, but both had notice of it; B. and his 281. 

tenant were rcstiained by injunction from using An estate was laid out for building, and a 
the house built on B.’s lot as an hotel. What- great part of it had been sold. In 1882 some « J 
•man v. GiJmnY^ Sim. 196; 7 L. J., Ch. 160 ; l the unsold part was put up for sale by auction, 
2 Jur. 278. ^ with a condition that the purchaser of emtain 

When the owner of some of a number of houses lots was to covenant to expend on each of the 
purchased for the same owner for building dwelling-houses built not less than 1. 2i)9/. As to 
purposes conveyed them to separate alienees in some lots there were other restrictions ; and .sotue 
such manner that the benefit of a covenant were free from restriction. One of the plain nffs 
(entered into originally with the grantor) passed bought one of the fj'ee lots, and also a restricr<‘d 
to each alienee ; upon a breach injurious to one lot. ""Next year the unstdd lots, together with 
only of these alienees : — Held, that the party another piece of land forming togtd her the whole 
injured might sue alone, without joining the of the unsold parts of the estate, were pul up for 
others. Western v. MaedermoU (supra). sale, with similar conditions as to the first - 

Sites of a row of houses in a town were con- named lots ; but as to other hits free from 
veyed by the same vendors to various persons, restrictions. ” Ail the lots were thtai sohh except 
all about the same time, and the conveyances the first-named lots, b<gh ]}laintiffs being 
were substantially in the ^ same form Held, purchasers of free lots* Ti^e first-nanuxl lots 
that it was a question of fact in each case were in the following year S(Jd to the defendant, 


sold to him 

covenants did not in eejuity pass to the 
quent purchasers of other parts of the estate from 
A., and that A., after the repurchase, could make ; consent of 
a title to the repurchased land discharged from ; of the buildit 
the covenants. JCeates v. Lijon^ 88 1j. J., Cli, i 01 L. J.. Ch. 5 
857 ; L. R. 4 Ch. 218 ; 20 L.'T. ‘ " 
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from buildino; houses of less value. The plaintiff 
in such a case is ]iot obliged to prove damage in 
order to obtain an ini unction. Colli na v. CaMle. 
57 L. J., Ch. 7G ; 36*' Gh. D. 243 ; 57 L. T. 764 ; 
36 W, R. 300. 

Wliere a vendor sellingto several persons plots 
of land, parts of a larger property, exacts from 
each of them covenants imposing restrictions on 
the use of the [)l<')ts sold without putting himself 
under any corresponding obligation, it is a 
question of fact, to be deduced from all the cir- 
cunistauees of the case, whether the restrictions 
are merely matters of agreement between Ihe 
vendor and liis vendees, for his own benefit, or 
are meant by him or understood by the bujmrs 
to be for the common advantage of the several 
purchasers. Bivmhufluim. (Uitl I)\4r\ot Land Co, 
and Alldaif, In n\ (>2 L, J., Ch. 90 : [1893] 1 
Ch. 342 ; 3 R. 84 ; 67 L. T. 850 : 41 W. R. 189. i 

Particulars of sale by auction contained re- 
strictive conditions that the houses to be erected 
were to be private houses only, of a fixed rnirii- 
raiun value, and in accordance with a building- 
line already existing as I'cgards buildings on 
other land of the vendors : — Held, to be an invita- 
tion to the public to come in and purchase on the 
footing that the whole of the property offered for 
sale was to be bound one general rule, and 
that the vendors would not be allowed to depart 
■from it. yott htffJunn Patent lirieh Co. v. Butler 
(supra, col. 1174) approved. 11k 

Where an estate is vested in trustees, who sell 
plots for building subject to restrictive 
covenants, each purchaser has an equity against 
the other purchasers to compel the observance of 
the covenants. Bastioood v. Lexer, 33 L. J., Ch. 
355 ; 9 L. T. 615 ; 12 W. R. 195. 

In a suit to enforce such an equity , the trustees 
are necessary yiarties, and the remaining purcha- 
sers ought to be represented on the recortl. Ih. 

The plaintiffs, in 1867, bought part of a 
building estate from trustees for sale, subject to 
certain restrictive conditions contained in a 
decdiioll which liad been executed by the 
trustees and the plaintiffs, and some sixty-six 
purchasers iji all from tirue to time down to 
1889 : — ^Held, that the trustees were bound either 
by actual covenant or by implied agreement not 
to deal with the land in violation of the scheme, 
and an injunction was granted restraining them 
from authorising any purchaser from them to 
build contrary to the terms of the sebeme. 
Maelienzie v. Ckilderis, 59 L. J., Ch. 188 ; 43 CIi. 
J). 2(;5 ; 62 L. T. 98 ; 38 W. R. 243. 

Agreements to sell to A., B. and C., subject to 
restrictions as to building. Before the contracts 
were completed the vendor sold other land to J., 
and covenanted that the conveyance to the other 
purchasers should contain covenants with J. 
similar to the agreements. J. covenanted to 
observe similar restrictions as to building. Sub- 
sequently the land purchased by A. was con- 
veyed to him by deed, in which A. entered into 
the same covenants as he had entered into in 
the deed of agreement. The land purchased by 
J, became vested in the defendants, with notice 
of the agreements and of J2s covenants in his 
purchase deed, and the land of A. came in like 
manner to the plaintiff : — Held, that, whether 
the covenants run with the land or not, as the 
defendants had notice of them, tiie plaintiff 
might have an injunction to restrain the de- 
fendants from building in a manner contrary 
to the general scheme for the benefit of all the 
' original parties. Coles v. Sim., 1 Kay, 56, 


Affirmed, 6 De G. M. & G. 1 ; 2 Eq. R. 951 ; 
23 L. J., Oh. 258 ; 18 Jur. 683 ; 2 W. R. 151. 

Corporation.] — Although, in ordinary 

cases, where the conditions of sale subject to 
which a sale, whether by auction or by [)rivnte 
contract, is made, state that every purchaser 
shair enter into certain restrictive covenants 
limiting, for the benefit of the adjoining laud, 
his right of user of the land conveyed to him, 
such conditions constitute a scheme enforceable 
by any purchaser against the vendor and any 
other purchaser with notice ; yet, if the vendor 
be a municipal corporation, sections 1U8, 109 of 
the Municipal Corporations Act, 1882, make it 
necessary that the approval of the Treasury (or, 
since the Local Government Act, 1888, of the 
Local Government Board) should be obtained 
not only to the conveyance to the purchaser, but 
also to the restrictive covenants on the vendor’s 
part which are to be implied from the coinli- 
tions. If, therefore, the Treasury has consented 
only to the conveyance and not to the implied 
covenants, such covenants cannot be enforced 
against the corporation, or against other pur- 
chasers from them even with notice. Baxisr. 
Leicester Covinmetion, 63 L. J., Ch. 440 : [1894] 
2 Ch. 208 ; 7 R. 609 ; 70 L. T. 599 ; 42 W. R. 
610— C. A. 

ii. Breaeh of. 

What amounts to — Bay Windows. ] —Covenant 
by purchaser not to erect any building on liis 
plot nearer to the road in which it was situate 
than the line of frontage of the then present 
houses in that road. He then erected two houses 
on his plot, each of which had a bay window 
.projecting three feet beyond the line of the ex- 
isting houses, and carried from the foundation 
up to the roof : — Held, that the bay win- 
dows were buildings within the meaning of the 
covenant and the erection of them a violation 
of it, and that the invasion, of privacy constituted 
damage. Maremrs QLordl) v. Johnson. 45 L, J., 
Ch. 4U4 ; 1 Ch. D. 673 ; 24 W. R. 481.' 

— — “ House” of Certain Yalue.] — The de- 
fendants were the assignees of a piece of .land 
which was subject to a covenant that no house 
should be erected upon the land of less marine 
than. 400^. The defendants commenced to build 
two houses or shops, but, on an objection of the 
local board, the two houses were thrown together 
by making a communication between them on 
the ground floor. As altered, the houses had two 
separate doors opening to the road, and two 
separate shop windows fronting to the road. 
They had separate staircases, but one of them 
had no kitchen, and in the yard behind, wdiich 
was common to the two houses, there was only 
one water closet and ashpit: — Held, that the 
building formed two houses, and that a breach 
of the covenant had been committed. Snow v. 
Whitehead, 51 L. T. 253. 

A. purchased a building plot, and covenanted 
to build a dwelling house of the value of 2507. 
at least, under, tire inspection and to the satis- 
faction of C.’s architect, in twelve months. 
The twelve months expired, and A. proceeded 
to build a house of the required value, but as 
to situation contrary to the opinion of the 
architect Held, that it tvas a breach of the 
covenant, and an injunction was granted. 
OoMmh ,v. Anstm^ 18 L. T. 898. And see 
CoUlm x. Cmtle, supra, col. 1228. 
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Wall instead of House.] — Land was 

I. subject to a covenant entered into vvnth a 
<dibouriiii? landowner, that “no buildings, 

Sept diYcliing houses,’’ to front a certamnmd, 
arid be built thereon. The purchaser threw 
S land into his garden, and enclosed it, by 
scting thereon,’ along the side of the road, a 
11 and 3 'aising its height to form the back 
vineries :-~Held, that the boundary garden 
11 was no breach of covenant, but the mising 
for the purpose of the vineries was ; but no 
Astaiitial injury being caused, the court awarded 
mages instead of granting an injunction. 

V. Law. 80 L. J., Ch. 488 ; L. E. 0 Eq. 

G ; 22 L. T. 267 ; 18 W. 11, 640, 

Stable instead of Houses.]— A covenant 

the edect that private houses only, of acer- 
Lii miniiiiuin value, are to be built on certain 
:)ts of land, is not broken bj’’ the erection on 
e of them of a stable with a bedroom oyer 
of such dimensions and in such a position 
at it would still be possible to build a house 
the stipulated value upon the plot. Ik^msaeu 
Buhur, 18 W. K. 1021. 

<< Building”' — Erection of Hoarding.] — 

le grantee of two plots of freehold land, forin- 
ts part of a residential estate, covenanted that 
y building erected thereon should be ot a 
rtairi heigk, should have a cement or stiicco 
mt and a slated roof, and that such buildings 
ould be used only as dwelling houses Held, 

.at the erection of a substantial hoaiyhng used 
r atlvertising purposes was not ^ a ^breach ot 
.e covenant. Foster v. 

: r 18981 8 Ch. 158 ; 8 R. 635 ; 69 L. 1. 130 


-PTeld, first, that 
building so as to 
D. Bf/,. U 
11 Jur. (X.S.) 880 ; 12 L. T. 8r>r3 ; 

- - tenant "was not, 
2 'ainst public policy^ 
rerented from iiiter- 
and that when the 
covenant, because 
'Ould be inappreciable, the case 

with the vendors that 
building on the same 
f six feet from the 
Held, that the erection of a 
right angles to the 
quite' up' 'to 'it. 

, s cove 11 ant , but t hat 
projection a 
ct of * the wall of a 
diich came 'forward. 
Clnhl V. iJimijlaSy l' 

2 ^ Jur. : (N .S.) 


them to wiclen their ime 
it would prevent them from 
widen the line. XZu?/» v. L- O 
L. J., Gh. 401; i: 7 : , 

13 W. 11. 698. 

Held, secondly, that it the cov 
invalid at law, as being — — 
the court would not be 
fering on that ground, 
court refuses to enforce a 

the damage w 

must be perfectly clear. i/A 

Covenant by defendant 
he would not erect any 
plot within the distace ot 
intended streets : — 1 — — 
wall afteen feet high at i 
principal street, and extendiii! 
was an infringement of tlm 
it was not broken by the 
inches too far of the lower pari 
house, nor by a brick porch w 
one foot within the limit. 

Kay, 575 : 5 He G. M. G. 739 
9 o6 : 2 AV, 11. 701. 

A covenant by a piirchnsor 
build above a certain height d<- 
to a reservation to the vendors 
use the upper surface of ligl 
their own purposes, as for buildiii 
anv covering thereover. Phtah 
JBaoltwaU By,. 2 Eq. 11. 1172 : 24 3 
1 Jur. 243 ; 2 W. E. 69<5. 

' Covenant not to build on certain part, 

Covenant that a piece of land belonging rl 

vendor which adjoined the pro})erty conveye 
to the purchaser should for ever theicattei 
i kept o]icn and iinliuilt upon 3w the iciulo 


or other chattel”— “ Switchback Railway, j 

-A. restrictive covenant l^y a vendee, that no 

'c machinerv shall be fixed, and that no 
iiui., oexxt,, shed, camvan, house on wheels, or 
other chattel should be erecte<l, made, placed, 
the land conveyed, is 
' a “ switchback rail- 
-iipon piles driven into the 
as such railway is both 
‘chattel” within 
")f the covenant. Chninderlaijne v. 
70 L. T. 217— C. A. 


operativ 
hut, tent, 

or allowed to remain on 
broken if the vendee erect a 
way ” on the land- 
ground— inasmuch 
“ operative machinery ” and a 
the meaning 
CoUhii^^ 9 E. 811 

Height of Building.]— Covenant that 

there should be no trees or any building what- 
ever in the garden that should exceed the level 
of tlic parlour floor : — Meld, that it was a breach 
of the covenant to erect any building above the 
proscribed height extending beyond the back ot 

the house, though- the ground upon winch such 
building was erecteil had never been used as a 
garden.' WesBm v. Mavdm^iuotf, 36 L. J., Ch. 76; 
L. E. 2 Ch. 72 : 12 Jur. (n.S.) 866 ; 15 L. 1. 
041 ; 15 W, E. 265. 

Upon a covenant not to build or allow trees 
to grow above a certain height, the object ^ of 
which was to prevent obstruction of the view 
from certain bouses : — Held, that substantial 
iniiiry was not requisite in order to enable 
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him, was upon inteiiociitoiy motion ordered to 
remove the erection, altliongh the same had been 
completed before the filing of tlie bill. Mortu v. 
Grant, 24 W. R. 55. 

Belay.] — Covenant not to erect building 

beyond cei’tain lines. A building erected beyond 
tlie line and no objection foi* five years. Then on 
renewed buildingthe plaiiitilf corninenced an ac- 
tion for an injunction to restrain the defendant 
from allowing any buildings to continue on liis 
land beyond the line ; — Held, that a mandatory 
injunction ought to be confined to buildings 
erected since the defendant acquired his title. 
Ga^htn v. Balls, IH Oh. D. 324 ; 28 W. R. 552. 

As to User of Premises,] — A conveyance of an 
estate to a purchaser and his heirs, to the use 
that certain trades should not be carried on upon 
the premises, is a stipulation in the nature of a 
covenant ruiinin<r with the land. I£odq.wn> v. 
Co})i)ard, 29 Beav: 4 ; 30 L, J., Oh. 20 ; 9 W. R. 9. 

ISTational Schools— Kuisance.] — Held, 

that the word “nuisance ” in the covenant must 
be restricted to its technical meaning ; that the 
establishment of a national school is not a legal 
nuisance ; and that the establishment of such a 
school on one of several lots could iiot be 
restrained by the owner of a dwelling-house built 
on an adjoining lot, though his propert^v would 
be depreciated thereby. Ilarrlwn v. Goad, 40 
L. J., Ch. 294 ; L. R. 11 Eq. 338 ; 24 L. T. 263 ; 
19 W. R. 346. 

Girls’ School.]— The owner of an estate 

covered it with houses, and sold some of them 
subject to a covenant not to carry on any trade, 
business, or calling therein, or to otherwise use, 
or s after the same to be used, to the annoyance, 
nuisance, or injury of any of the houses on 
the estate : — Held, that the carrying on of | 
a girls’ school in one of the houses was a breach 
of the covenant. JCemj) v. Sobrr, 1 Sim. (N.s.), 
517 ; 20 L. J., Ch. 602 ; 15 Jur. 458. 

Charitable Institution.] — The erection of 

a building, for the education and lodging of 
lOO girls in connection with a charitable 
institution for the daughters of missionaries, 
supported by voluntary contributions : — Held, 
to be a breach of a covenant entered into by the 
purchaser that “ no house or other building to be 
erected or built upon the land shall be used or 
occupied otherwise than as an<l for a pri^'ate 
residence only, and not for any }.>urpose of 
trade.” German v. Chapman, 47 L. J., Ch. 
250 ; 7 Ch. I). 271 ; 37 L. T. 685 ; 26 W. R. 149 
— 0. A. 

Public House.] — On a sale of an estate 

■as building land in plots each purchaser executed 
a covenant with trustees to observe conditions 
that certain jrlots were reserved for two taverns ; 
that no houses, other than detached or semi- 
detached,” were to be erected except on the 
portion on which shops were permitted to be 
built ; and that shops would be allowed to be 
built on specified plots. A purchaser of one of 
the plots set a|>art for shops was restrained from 
building a public-house on it. Mall v. Box, 18 
W. E. 820. 

A deed contained a covenant by the grantee 
of a piece of land that no building to be erected 
on the land should be used as a public-house, 


tavern, or beer-shop ; — Held, that an oft-licerice 
was a breach of the covenant. StC Alhams 
{BlGiop} V. Batter Anj (3 Q. B. D. 359) approved. 
Loud 071 and Sudmxhan Lamd and> Bimldlng (kh 
V. Field, 50 L. J., Ch. 549 ; 16 Ch. D. 645 ; *44 L. 
T. 44 4. And see Meholl v, Fcrning, supra, col . 
1226.^ ■ 

Covenant that the piece of land should not 
be used “ as a site for any hotel, tavern, public- 
house, or beer-house,” nor should “the trade or 
calling of an hotel or tavern keeper, publican, 
beer-shop keeper, or seller by retail of wine, 
beer, spirits, or spirituous liquors, be used, exer- 
cised, or carried on, at or upon ” the same : — 
Held, that the sale of wine and spirits in bottle 
by a grocer in the course of his trade was not 
such a breach of the covenant as the court would 
restrain. Jones t. Bone, 39 L. J., Ch. 4(J5 ; L, R. 
9 Eq. 674 ; 23 L. T. 304 ; 18 W. R. 489. 

Demise of land for erection of a hotel, with 
a covenant not to let any house for the erection 
of a hotel within a quarter of a mile. An 
assignee of another plot, with notice of the 
covenant, was restrained from building a hotel 
thereon during the continuance of the demise. 
Jaif Y. BJelumIso7i, 30 Beav. 563 ; 31 L. J., Cli. 
398 8 Jur. (xN.S.) 689 ; 6 L. T. 177; 10 W. R. 
412. , . 

A purchaser in fee of a piece of lan<I cannot, 
by the purchase of a lease granted of the same 
land, avoid covenants which his veiu lor had 
tcaken from his tenants over a wide area, in aid 
of covenants which he had entered into with 
third pairties. Ih. 

User of Eoads.]— By a deed of partition of a 
freehold estate between S. and portions of 
the estate, which were laid out for roads, were 
conveyed to S. in fee, and he covenanted with 
P., liis heirs and assigns, that P., his heirs and 
assigns, and all owners and occupiers for the 
time being of ail or any parts of the lands limited 
to P., and of the house to be built thereon, 
should at all times for ever thereafter have right 
of passage over the roads, which was given in 
the most ample terms, and also the full use and 
enjoyment of the roads in as full, free, com|)Iete, 
and absolute manner to all intents and purposes 
whatsoever, as if they were public roads : — Held, 
that the occupiers of tbe lands had the same 
right to use the roads as if they had been public 
roads. Sellji/ v. Crifstal Palace Gas Co., 4 De G; 
F. & J. 246 ; 31 L. J., Oh. 595 ; 8 Jur. (^^S.) 
880 ; 6 L. T. 790 ; KJ W. E. 636. Affirming 30 
Beav. 606. 

Purchaser for Value without Notice.] — 

In 1864 B., in possession of lands under an 
agreement for a lease, obtained the consent of 
the board of works to stop up a public fool path 
and substitute a new one, and this he did ; but 
the owners in fee never consented, and tliere was 
no actual dedication to the public. In May, 
1866, a lease to B. was executed, describing the 
land by reference to a plan on which the new 
road was shown, but marked “ Private road.” 
The habendum was “subject to the existing 
rights of way.” There were other rights of \^my. 
The lease became vested in W., wdio purchased 
by a sale plan in which the road was marked 
“ Private road.” W.’s tenants stopped up the 
road : — Held, that the defence that Vs. was a 
purchaser without notice was sustained, there 
not being enough on the sale plans to affect him 
with notice that there was a public right of way ; 


msB 


VENDOE AND PUECHASEE— Corenanfs. 


1236 


and that, therefore, assuming the existence of 
an agreement ■which could have been enforced 
against B., it could not be enforced against the 
defendants, W.’s tenants. AtL^Ge7i. v. BJ'phos- 
2)hite(l Gwnw Gk, 4i) L. J., Oh. 68 ; 11 Oh. D. 
827 : 40 L. T, 201 ; 27 W. K. 021—0. A. 


Effect of Merger.] — A., being possessed of a 
piece of land for a term, laid it out in plots, 
and underleased ()ne plo1:> to the defendant for 
the residue of the term, less tliree dajs, the 
defendant covenanting as to building. A. under- 
leased another plot to the plaintiffs. On A.’s 
death, the estate was sold under conditions 
which provided that the purchaser of the largest 
lot in value should take an aSvSign merit of the 
whole, and grant fresh undeideascs to the various 
under lessees, for the I’esidue of the term less 
two days. The defendant purchased his own 
plot, and the plaintitfs purcliased their plot, 
which was the largest in value. The plaintiff's 
took an assignment of the whole, and granted a 
fresh underlease to the defendant of his lot for 
the residue of the term less two days ; — Held, 
that though the defendant’s original underlease 
was merged at law, he was still bound in equity | 
to observe his building covenant. BinnuKjham- 
tTouit Stock Co, V. Lea, 80 L. T. 843. 


hi. Waiver of. 


Acquiescence in Trivial Breach. ] — Acquiescence 
in a trivial breach of covenant docs not preclude 
a plaintiff from relief in respect of a breach of 
an important character. lUvharth'i v. llerett, 47 
L. J., Ch. 472 ; 7 Cli. D. 224 ; 87 L, T. 082 ; 26 
W. K. 100. 

When the vendors of laud have covenanted 
with the purchaser against the carrying on of 
certain trades u]'jon other parts of the land, the 
purchaser is not ]>re vented from obtaining an 
injunction against an assignee of other part of 
the land because he has not attempted to 
prevent previous unimportant breaches of the 
covenant. Ih. 

On the sale of an estate in building plots, 
piU'chascrs were required to enter into covenants 
not to build without the vendor’s approval of 
plans. In an action to restrain a purchaser from 
building without submitting a plan : — Held, that 
the erection of a temporary hovel on another 
part of the estate, wliich had not been interfered 
with by the plaintiffs, ’^vas not a w^aivei’ of the 
covenant. Kilbey v. Ifavilarid^ 24 L. T. 858 : 
19W, R. 608. 

Estate sold in plots for building, with 
restrictive covenants by all the purchasers. 
In an action by a purchaser : — Held, that 
breaches of the covenant allow^ed by the vendors 
in relation to other portions of the e.state, not, 
affecting the plaintiffi’s enjoyment of his lot, 
could not be set up against him, and that a 
deviation of twm feet from the building line with 
regal’d to the plaintiff’s house wras too trifling to 
affect his right. Jackson v. Winnifrith, 47 
L, T. 248. 

Kestrictive covenants intended to preserve the 
character of land to be laid out and used in a 
particular way will nob be enforced in equity if 
such land has already been so laid out or used 
that its preservation, as Intended, is m longer 

»clrtiie'object''Bf''the''-cbTenantsc^^ 

ha 'attained; hnt the fact that/ such reoyehants 
’ ' hive not hmn enforced hi the case of some’triyial 

hreaches does noii prevent them from' ^ing 


forced in the case of other subsequent breaches. 
Kniqht y. Simnwtids, 05 L. J., Oh. 588 ; [18901 
2 Oh. 294 : 74 L. T. 568 : 44 W. R. 580— 
C. A. And see Bedford (J)ukc^ v. British 
Museum Trustees, infra. 

On the sale of an estate under a gcnerel 
scheme, the conveyances contained a stipulation 
that “ nothing is to be erected within lifteen feet 
of the high roail, or within ten feet from any 
other road, except fences, and those not more 
than six feet high, and no house or iiart (>f a 
house is to be erected at a greater distance than 
fifty feet from the front building line.” The 
plaintiff's had erected a chapel and biiildingmore 
than fifty feet from the front building line, and 
claimed 'to restrain the defendant w.lio had 
erected a shop only eight feet from the high 
road Hel<l, that "the two covenants w’ere 
essentially different (the one to observe the line 
of frontage being of a more important, and the 
other, as to building in the rear, being of a less 
important, character), and could be treated as 
separate covenants * that the plaintiffs were 
not prevented in equity from enfoi'cing the 
covenant as to the frontage line, which they 
themselves had substantially observed : and that 
the injunction claimed must be granted, and the 
defendant’s building removed. ChiityY. Bray, 
48 Jj. T. 800 j 4 j j. B. b95. 


Injunction.] — Actjuiescence in the vio- 
lation of a covenant to a certain extent : — Held, 
a sufficient objection to an interlocutory appH-- 
cation for an injunction. Chi id v. Doufflas, h 
De (t. i\r. tk G. '739: 1 Kav 5i>n, 575; 2 Jur. 
(N.B,) 950; 2W. R. 7UL 
"Where, on amotion for an injunction to restrain 
an alleged breach of covenant the question in 
dispute appicared tloubtful : — Held, that the 
burden of proof was on the plaintiff to show 
that tlie balance of convenience wns in favour of 
; granting the injunction. Ih. 

\ Distinction between the hearing of a cause 
! and of interlocutory applications, as to the 
' amount of actiiiiescence wdiicli will ])reclu(lt‘ a 
' plaintiff; fi-om obtaining the assistance ()f the 

■ court. Distinction between the effect of a single 
I w’aiver of a restrictive covenant by a landlord 

' in favour of one of several tenanrs, as agninsi 
1 the others, and a pi-ior wniver of a right under 
I such a covenant by the tenant as against himself. 
Patch iuy v. Buhhiwfs. 1 Kav, 1:17 dur. 1118 ; 

; 2 W. R. 2. Affirmed. 2 Eip R. 71 : 28 "L. J.. 
Ch. 45. 

' A party was entitled to tJie benefit of a cove- 
nant not to build more than eight feet high, in 
, the garden next door to his house, and not to 
; allow’ trees or buildings over that iieight upon 
' land lying in view’ of his house. In priicess of 

■ time tall ti-ees were allow’etl to grtnv up, and 
; cottages were Iniiifc upon the latter land, and lie. 

or those through w’liom he eiairnod. never in- 
terfered : — Held, tliat this non-interfiu’ence 
could not operate to prevent his enfm-eing the 
'covenant to restrain a building in the gard.cn. 
Western wMaedermuft, 80 L, J.. CTn 70 ; 1^. 11, 2 
Oh, 72; 12 Jur. (N.S.) 800; 15 h, T. 041 ; 15 
n. B, 205. 


. What is Sufficient Acquiesceaco.] -—Where all 
the purchasers of an estate w»ere Boimd ^ by re- 
strictive coveiiaxits not to nse their ho«»e$ other- 
wise than as private residences, mid the vendor 
had given permission to one of the inircliasom 
to open a school in his house, this was hcM not 




A !; 
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to be a waiver of the covenant as to another 
pLii'chascr whose house was at some distance. 
Germaii v. Ch(t]}m(Ui, 47 L, J., Ch. 250 ; 7 Ch. 
1). 271 ; 37 L. T. <>85 20 W. lh'l40~~C. A. 

Covenant that no building' on any lot should 
be erected or used as a shop, workshop, ware- 
lujuse, or factory, nor shouitl any trade or manu- 
facture be carried on on any lot. Since 1S8(>, 
"W. carried on the l,)usiness of a laundryman on 
one of the lots. In July, 1893, he commenced 
to build on a lot of which he was the owner, a 
building adapted solcdy for the purposes of his 
business. In an action to restrain the erection 
of the building, evidence showed that trades ha<l 
for some time o})enly been carricti on on several 
lots, and that the plaintitf had carried on the 
trade of milkman, and subsequently allowed a 
mason to work on his lot: — Held, that the 
defendant had coinmitteil a bi'each of the cove- 
nant greater and more serious than any previously 
committed ; that the plaintiif was entitled to 
relief, and that an injunction ouglit to be granted. 
Meredith v. WiUon, 69 L. T. 336. 

nuisance.] — Houses sold subject to a cove- 
nant not to carry on any trade, business, or 
calling therein, or to otherwise use, or suffer the 
same to be used, to the annoyance, nuisance, or 
injury of any of the houses on the estate : — Held, 
that the carrying on of a girls’ school in one of 
the houses was a breach of the covenant, and that 


Sale in Plots.] — Where an estate is vested 

in trustees, who sell plots for building subject to 
restrictive covenants, each purchaser has an 
equity against the other purchaser to compel the 
observance of .the covenants. Eadwood v. 
Letere, 33 L. J., Ch. 355 ; 9 L. T. 615 ; 12 W. K. 
195. 

Such equity may be lost by aciiuiesccnce. Ih. 

Where vendor of plots has permitted material 
breaches by some purchasers he cannot compel 
another purchaser to observe the same covenant ; 
an<l there is no difference where the covenant is 
not only a covenant by each purchaser with the 
veiulor, but also a covenant by each purchaser 
with all the others, nor in the case where the 
breaches have been committed before the defen- 
dant became a purchaser, and executed tlm deed 
of covenant. Peeh v. Matthetca^ L. 11. 3 Eq. 
515 ; 16 L. T. 991 ; 15 W. ll. 689. 

Ignorance of Breach.] — In 1867 the plaiiitiffs 
conveyed in fee certain hereditaments adjoining 
their railway, and the purchaser covenanted for 
I himself, his heirs, executors, admin isti’ators, and 
assigns, that he (the said purchaser) would not 
erect or build any erection or buildings of any 
kind whatsoever within ten feet of the roadway 
or viaduct of the plaintiff’s without their per- 
missioii in writing tirst had and obtained.” The 
purchaser conveyed to the testator of B., who 
took without notice of the covenant other than 


the covenantee had not waived the benefit of the ; such constructive notice (if any), as he had by 
covenant, though he had permitted other houses, j reaS' n of the deed of 1867, being a title deed. 


held under the like covenant, to be used as schools. 
ICemj; v. Sober, 1 Sim (N.S.) 517 ; 20 L. J., Ch. 
602 ; 15 Jur. 458. 

Public House.] — Covenants by purchasers 

of lots that the premises should not be used as a 
public-house, beer-shop, temperance hotel, &c. : — 
Held, that the vendors had not waived their 
right by forbearing for six and nine months 
respectively from taking proceedings against two 
purchasers who sold beer, but in such a way 
that the sale was not visible to the occupiers of 
the other liouses. Mitchell v. Steicard, 35 L. J., 
Oh. 393 ; L. E. 1 Eq. 541 ; 14 W. 11, 4.53. 

Covenant by T. with S. not to carry on the trade 
of beer-shop keeper on the premises. From 1 852 
to 1853, T. carried on the business of beer-shop 
keeper with knowledge of S., and then sold to 
H. In 1854 S. tiled a bill to restrain T. and H : — 
Held, that T. having before bill tiled parted with 
her inteiust, no injunction could be granted 
against her ; and delay and accpiiesccnce having 
taken place, no injunction would be granted 
against H. as to the trade of beer-shop keeper. 
SearLdjrieli v. Tmihridge^ 3 Eq. R. 240. 

Covenant by purchasers with veudors, their 
and each of their heirs aiul assigns, and also 
separately with the owners and owner, lessors 
and lessees, for the time being, v/r other the 
persons or person for the time being entitled to 
the recei})t of the rents and profits of any part of ” 
the C. estate, against (inter alia) keeping a beer- 
shop on any part of the premises sold. In an 
action by subsequent purchasers of the 0. 
estate : — ^Ileld, on the evidence addirced, that- 
they had lost their right to bring an action by 
long-continued accpiiescence in breaches of the 
covenant both by the defendant and other similar 
covenantors. KeUey v. Dodd, 52 L. J., Ch. 34. 

Semble, also, that they were not entitled to sue ■ 
on the covenant at law, even for nominal, 
damages Ih* , •, .. ,, , , - 


In 18<)9 the testator erected a hotel, part of which 
stood within ten feet of the roadway or viaduct 
of tlm plaintiffs, and he demised to a woman, 
who assigne:! the lease to the second defendant 
F. Neither the lessee nor the defendants had 
any notice of the covenant in the conveyance of 
18<>7 other than constructive notice. In J881 
the defendant F. increased the height of that 
part of the erection, which was within ten feet 
of the plaintiffs’ roadway or viaduct. The plain- 
tiff's had no knowledge of this erection by the 
defendant B., oi* the alteration b.v the defendant F. , 
until they were both completed in 1S81 : — Held, 
upon a special case, that the plaintiff’s were en- 
titled to an injunction to both the defendants 
requiring them to pull down the said, erections ; 
and that the defendant F. was not entitled to be 
indemnihed by the defendant B. L, C. Sf D, By 
V. Bull, 47 h, T. 413. 

Alteration of Character of Property. ]— -Where 
land is conveyed in fee by deed of feoffment, 
subject to a perpetual ground-rent, and the 
feoffee covenants for himself, his heirs, and. 
assigns with the feoft’or, the owner of adjoining 
lands, his heirs, executors, administrators, and 
assigns, not to use the land in a particular manner, 
with a view to the more ample enjoyment by the 
feoffor of such adjoining lands, and the sub- 
sequent acts of the feoffor, or of those claiming 
under him, have so altered the character and 
condition of the adjoining lands, that, with 
reference to the land conveyed the restriction in 
the covenant ceases to be applicable accordirrg to 
the intent and spirit of the contract, a court of 
equity will not interpose to enforce the covenant, 
but will leave the parties to law. AVhether upon 
such a covenant there , could be any remedy at 
law against the assignees of the covenantor, 
quaere, : Bedford {Duke) v. British Muftcuiu 
Trustee^i 2 Myl. & , K. 525 ; 2 H. J., Cli. 
1,29. 
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a vendor in completing, tiie purchaser, 
ving notice, may rescind the contract, 
r. Laml, 9 Boav. 502 : 15 L. J., Oh. 218, 


The plaintiff and defendant were owners in fee 
of two houses, situate in one block, forming part 


of a property which was laid out as a building 
estate, and sold with restrictive covenants as to 
the user of the houses as shops. The defendant 
had purchased with full notice of the existence 
of the restrictive covenant. The defendaixt im- 
mediately commenced to sell, and had ever since 

“licence. 


Eeasonahle IS'otice.] — Where there is an un- 
due delay on the ])art of the ventlor in making 
out his title, the purchaser, on reasonable notice, 
may put an end to the contract, yott v. 
Itiocard^ 22 Beav. 507 ; 25 L. J., Cii, 618 : 2 Our. 
(N.S.) 1038 : 4 W. H. 269. 

The plaintiffs agreed to sell some property to the 
defendant. By the conditions the vendors were 
bound to finniish a certain deelaratio]i as to 
seisin free from incumbrances. The veruiors 
furnished an insutiiciciit declaration, and pt^isi- 
tively refused to furnish any otlier : — ilekl, tliat 
the purchaser was justified in putting an end to 
the contract, and a bill afterwards filed by the 
vendors for specific performance was <lisraissed, 
with costs. Ib. 

8cmblc, the purchaser was empowered to put 
an end to the contract without giving notice to 
rescind. Ih, 

A purchaser cannot, owing merely to the delay 
of the vendor in complying with his ret|uisitions, 
<letermi]ie the contract without notice, i>r bring 
an action for his deposit before the termination 
of his notice, where time was not originally of 
the essence of the contract. Whether lie can do 
so after the expiration of the notice, where time 
has not been made of the essence of the eontra<‘t, 
or being of the essence of the (‘ontract. 
has been waived, depends u]K'm the condu(‘t of 
the vendor after notice. B 'ood r. JIach n. 5 Hare. 
158 : 16 L. J.,Ch. 21. 

Agreement for sale to be completed on 29th 
October. An abstract was delivered to the pur- 
chasers’ solicitor on the 6th of September. On 
the 22nd of September objections anti retpiisilions 
were dtdiveretl to the vendors’ sulieitur. On the 
4th of November ('which w'as six days after tiie 
time mentioned in the contract for completion), 
the vendors’ solicitor forwarded to the pur- 
chasers’ solicitor replies to the rctjuisitions on 
title. Nothing further was done until the 29th 
of November, when the jdaintiffs is.siu.Ml a wilt 
against the vendors’ soiicito]- to rocover back the 
285^. deposited with him. I'he depo.'-it was 
thereupon returned: and on tlie 11th of Decem- 
ber the vendors gave notice to rescind the con- 
tract ; — Keld, that the vendors wei*e "not 
bound to cxennse their (jption to reM-lnd 
immediately on leeeiviiujr the and 

rcipiisitions, and that, uiuler the circuiu>tanets 
(which the court was to deal, with a* a 
jury ought), their notice was given svithin a 
rcasDna].4e time. AA Learnt rd\s\ J^/ti>erdite/t, 
TV,v^r// V. Ilittjhen, 17 (‘. B. (X.s.) 137 : 33 L. 3,, 
0. l\ 349 : Ki J.. T. 723 : 12 W. It. Hub. A. p.. 


sold, beer in his house under an 
The plaintiff, who had purchased before the de- 
fendant, also with full notice of the covenants, 
was aware of the fact of the defendant’s so 
trading, and he bought beer himself at the de- 
" ’ " ' ’ The character of the property 


fondant’s house. 


anged, several houses situate in 

ig been fora considerable time, 
and still being, used as shops and places of busi- 
ness. Held, that the plaintiff had been guilty of 
such an amount of acquiescence as made it in- 
equitable in him to enforce the coveijant. 
Sayem v. CoUt/er, 54 L. J., Ch. 1 ; 28 Ch. 1). 
103 : 51 L. T. 723 ; 33 W. B. 91 ; 49 J. B. 244— 
,€.'A.. , 

Yariations from Plan.] — A., by indentin-e, 

covenanted to lay out and preserve land in an 
ornamental manner, according to a certain plan, 
subject to such alteration as shouhl be made or 
approved of hy him, his heirs, or assigns, and as 
should not destroy tlie general beauty of the 
design, and upon selling any part thereof, to re- 
quire purchasers to enter into a covenant not to 
erect any messuage thei'con so as to lessen tlie 
value of those already erected. B. agi'ced to pur- 
chase and build certain messuages on a line with 
each other on part of the land. After B. had 
built and taken a conveyance of two of such 
messuages, the agreement as to the remainder 
was canccilecl, and the rest of the land conveyed 
to A., who had sold part of it to C., who com- 
menced building several feet in advance of the 
line in which B. had built:— Held, that A. had 
pow’-er to vary the details of the plan, and that 
a purchaser from B. of one of the messuages built 
by him was not entitled to relief by injunction 
restraining C. from building in such manner, 
Sehredher v. Creed, 10 Sim. 9^ 8 L. J., Ch., 346 ; 
3 Jur. 625. 


had completely ch; ^ , 

the block in which the plaintiff’s and tlefeudant’ 
houses stood, haviii: ’ " 
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a return of the deposit with interest, and to be 
paid the expense of investigating the title by 
way of damages. Co}upto7i\, BaqU)/. VA h, 3.^ 
Ch. 113 : [1832] 1 Ch. 313 ; (ir) L. T. 76d. And 
see Smith v. BaUford, 76 L. T. 173 fante, coL 
1151). 

When a requisition is made by a purchaser, 
the voTuloT must be allowed a reasonable time to 
comply witli it. Thus a requisition was made at 
the end of June, which involved the necessity of 
instituting a suit, and obtaining a decree. On 
the 1st August the vendor consented to comply 
with the requisition, and obtained a decree 
in Michaelmas term ; but on the 3th August the 
pmrchaser gave notice to rescind the contract : — 
Held, that it was ineffectual. i^ielwUsY. Corhett, 
22 Beav. 376. 


lands made by a trustee without the requisite 
consents, and after the lapse of about fourteen 
months, took steps to set it aside : — Held, that 
the purchaser not having been induced to change 
his position by the plaintiff’s delay, the latter 
was entitled to have such sale set aside, notwith- 
standing his delay. PepjwjrjU, I)i Peppendl 

V. 27 ’W. E. 410. 

Voluntary Conveyance — Death of Donor,] — The 
fact that the title of a vendor (who was himself 
a purchaser for value) is derived througli a 
voluntary deed is not of itself sufficient to 
enable a purchaser from him to repudiate his 
contract. Noijes y, Paterso% 63 L. J ,, Ch. 748 ; 
[1834] 3 Oh. 267 ; 8 il. 323 ; 71 L. T. 228 ; 43 

W. E. 377. 


Where Time is of the Essence.]-— cases^ 
ante, cols. 1145 et seq. 

After Possession Taken.] — Where the purchaser 
has been let into possession and the parties can- 
not be placed in statu quo ante, the purchaser can- 
not give notice to rescind. Blachhum v. Smith. 
2 Ex. 783 ; 18 L. J.. Plx. 187. See also Posen- 
lerff V. Coolt. 51 L. J.', Q. B. T70 ; 8 Q. B. D. 162 ; 
30 W. II. 444— C. A. ' Infra, col. 1270. 


‘ ‘D sual Covenant. ’ ’ ] — A covenant in a lease that 
the lessee was not to assign or part with 
possession without the consent of the lessee, is 
not a “ usual covenant,’' and an intended pur- 
chaser to whom this was not disclosed can 
repudiate the contract. i Kampshivo v. Witdiem., 
(7 Ch. J). 555) followed. Bishop v. Taylor, 
60 L. J., Q. B. 556 : 64 L. T, 529 ; 33 W. K. 542 ; 
55 J. P. 535. S.p.j Stnuigivays v. Bishop, 23 


Who can bring Action.] — Semble, a bill to set 
aside a purchase niaj^ be maintained by some 
partners of a company, including the actual pur- 
chasers, withut making all the partners parties 
against a vendor who is not a partner. Attwood 
X. Small, C) Cl. & F. 232 : 2 Jur. 246. And see 
Pdinhurgh United Breweries x.MolUmi, [1894] 
A. C. 36 ; 58 J. P. 364. 


b. Por Mistake. 

As to Party.]— Where personal considerations 
enter into a contract, error as to the Iverson 
with whom the contract is made annuls the 
contract ; not so where the person sought to be 
bound would have been equally willing to make 
the same contract with any other person. Smith 
V. WheMteroft. 47 L. J., Ch. 745 ; 3 Cli. D. 223 ; 
39L. T. 103 • '27 Wb II. 42. 

As to Interest.] — Where vendor in ignorance 
and mistake agrees to sell that in which he has 
no interest at time of sale, e(puty will rescind 
the contract, and will older bond given for 
purchase money to be cancelled, ami int.ei-est 
paid on it to be refunded, without costs on 
either side. Hlteheoeh v. Glddhuis, 4 Price, 135 ; 
Daniel], 1 ; Wils. Ex. Eq. 32 ; 18 E. E. 725. 

By Purchase Alone.] — Tlie purchaser may 
escape from his bargain on the ground of mis- 
take, if it was a mistake which the vendors 
contributed to — that is, in, other wonls, if he 
was misled by any act of the vendors. If the 
mistake was entirely his own, then the court 
ought not to let him off his bargain on the 
ground of a mistake made by himself solely, 
unless the case is one of considerable liarsh- 
ness and hardship. Goddard v. Jeffrey,^. 51 
L, J., Ch. 57 ; 45 L. T. 675 ; 80 W. R. 270: 


Delay in Application.] — The defence of laches 
applies with peculiar force to a bill seeking to 
set aside a sale or lease of mineral property after 
a considerable lapse of time. Brnest v. J Irian, 
33 L. J. Ch. 513 ; 3 L. T. 785 ; 12 W. E. 235. 

An estate was sold, the purchase to be com- 
pleted in two months according to the conditions 
of sale. The buyer died soon afterwards, and 
suits were instituted, both in the spiritual court 
and chancery, which prevented the completion 
of the contract. Four or five ^’-ears after the 
sale, the vendor filed his bill to have the contract 
rescinded, ajid the affairs of the bu 3 "er still 
remaining unsettled, the court rescinded the con- 
tract, and gave the plaintiff’ his costs out of the 
deposit. Maehreth v. ^laodar, 1 Cox, 258. 

Delay of seven months in taking proceedings 
to set aside a sale, during which the purchaser 
was improving the property r — Hehl, no bar to 
the plaintiff’s right to relief. Pearson, v. Benson, 
28 Beav. 538. 

A conveyance maile twenty jmars ago shall 
not be set aside on a suggestion that the party 
making it was non compos. Whicheomh x.IIulL 
1 Oh. Eep. 10. 

Where a cestui que trust objected to a sale of • 


By both. Barties.] — Where, by the mutual 
mistake of vendor and purchaser as to the dura- 
tion of a leasehold interest, it had been sold at 
a price considerablj^ below its value, and the 
conveyance had been executed, and the pur- 
chaser let into possession : — Held, upon a bill 
filed some years afterwards, that the vendor 
was not entitled to be relieved against the mis- 
take. Ohill V. Whittaker, 1 De G. <&; Sm. 83, 
Affirmed, 2 Ph. 338 : 16 L. J., Ch. 454 ; 11 Jur. 
.681.. ■' ■ 

As to Part of Property.]— Purchaser not 
entitled to a convejExnce of part, though answer- 
ing the general description in the advertisement 
of sale, as it was not in the contemplation of 
either party at the time of the purchase or con- 
xeysmee ; purchaser being referred to a more 
particular description which did not include that 
part, and the surrender having been made 
according to that, and from his own instruc- 
tions. If one party thought he had }uire based 
bona fide part of an estate which the other 
thought he had not sold, it is a ground to si^t 
aside the contract. Calrerleg v. Williams, 1 
Ves. J. 210 ; 1 E. E. 118. 





Small variation in general description of land 
not material. Ih, 

Where a contract is entered into for the sale 
of an estate, and, under the general words, pro- 
perty passes, which the vendor insists he did 
not mean to sell, but the purchaser by his answer 
denies, or docs not admit that it was not in his 
contemplation at the time of the piirchase- 
Seinbie, that the vendor cannot sustain a bill 
against the purchaser to have the contract 
rectified, on the ground of mistake, and carried 
into execution. Qiuere, whether, consistently 
Avitli the statute of frauds, the court can cn- 
tertain a bill for rectifying an executory con- 
tract for the sale of lamls, and carrying it, 
when rectified, into execution, even whei-e the 
mistake is admitted by the ansvver. Att.-h'en. 
V. Sitwell, 1 r. & C. 559 ; 5 L. J., Ex. Eq. 


interested with M. and (r. in a foreign mine, 
agreed to sell his share to them upon certain 
terms not to be fulfilled immediately. Under an 
aiTangcmeiit negotiated between 31. and B. the 
whole property was conveyed to i>. upon trust to* 
secure him an annuity. A._ eoncurred in this 
conveyance under an impression that B. was at 
the same time to execute a mortgage securing- 
the fulfilment of the terms upon which A. sold, 
B. in fact executed this mortgage, but without 
knowing what it was, and wirlnnit having been 
informetl by A. of the terms upon which he hud 
sold : — Reid, that A. ought to have communicated 
and that the court was justifietl 
Lg aside the secoiul instruiricuit 

M. arul (U were not parties,. 
MeJiJwee, 3 X. IL 251. 


directly with B, 
in settins 
suit to which 
Leader v 

Will incorrectly stated.] — In . a, sale under a; 

txvv-o ... .V. decree, the will devising the property had been 

exact number, but was not aware of the mistake , incorrectly abstraeteil in the abstract furnished 

made by the veiitlor. He was, however, prior to to the purchaser, alihougn the document next 
signing the contract, told by the vendor’s wood- ■ appearing upon the al)straet recited the wdll 

man that his master muk have made sonic correctly. The conveyaiieor acting on behalf of 

mistake in reference to the matter : — Held, that the purcliaser liad not called attention to this 
the contract ought to be set asiile. Itiimilton v. discrepancy, although ho had directed ati exami- 
JJoard, 2 X. 11. 18. nation of the probate for other purposes. ^ The 

F. agreed to purchase a house and premises of will had been admitte<i to probate in facsimikn 
L., supposing that ho was seised in fee, but he but neither the will nor the probate copy had 
snbscHiuentiy discovered that L. possessed only been examined : —Held, that as the conveyancer 
an agreement from B. -for a lease for a short term, had been clearly misled by the abstract, tlie pur- 
with an option of purchase, P. agreed to pur- chaser was entitled to be relieved irom his pur- 
chase, for 2,50()Z., “the benefit of L.^s agreement ■ chase, but on paying the costs of the application, 
with his lessor,” and he covenanted to perform < as he had been neg'li]gent. Jlcl.yiloekw (rm/eri/,. 
all L.’s covenants in the agreement for a lease. ; 8 Erp 11. 49.5 : 1 K. J. 2SB ; 2-1 L. J., Ch, 
L. admitted that this contract was erroiu?ous, ' 24B : 3 W. E. 231. 
that 2,oU0/. was inserted by mistake for 590^. j 

It was subsequently discovered that B. had Eeservation of Minerals.] — ^Thc conveyance on 

not a freehold title to more than three-fourths a sale of land contained a reservation ot the 
of the property, and F. consequently refused to minerals to the veudor, whicli was not inteniied 
complete his purchase : — Held, that the mistake Rjy either the vendor or the purchaser. Rive 
in the agreement rendered it Tiuli and void, and ' ykirs afterwards the purchaser discovered the 
the court ordered it to be delivered up to be j mistake, and filed a bill to have the conveyance 
cauccllcd, jiiul the <let‘eiidant to pay the costs rectified. The vendor, after ])utting in an 
of the .suit and of the action. Price v. Zey, 9 answer, died : — Held, having regard to tin; lapse 
Jur. (.N’.s.) 295. Alfiriued, 32 L. J., Ch. .530 ; of time and other circumstances, that if the 
7 L. T. 84.> : 1 1 W. E. 475. defendatit did not consent ro have the con- 

Wlicre purchaser has given full value for veyaiice rectified, the win >]e transaction tmtst be 
estate, mistake of some party to conveyance of set aside, in which event the plaintiff woulti be* 
their claim thereto, under a marriage settle- fixeil with an occuimtion rent, while tiie deiVn- 
ment, shall not turn to the prejudice of the da nt would have to repay the purchu'^c money 
purchaser without notice. Maldoi \\ Jlenill, with interest, and also ali sums expendetlljy ) he 
2 Atk- 8. plaintiff in permanent iinprorcnients. JLiamaei^ 

^wSpHUeAl L. J., Oh. 3fi9 ; L. it 13 Kq, 427 ; 
As to Succession Duty.] — B. being entitled to i 23 L. T. 272 ; 20 W* K. 4.35. 
a sum of 2.913/. stock in reversion expectant on j 

the death of la<ly aged eighty-two, obtained! Mortgage.] — A person piir«‘hriscd by aueiiv>m 

through the defendant E., who actetl as solicitor ■ for 2,500/., property which was descrilyerl in the 
for both parties, a loan of 1,()50Z upon mortgage. | particulars as an “insmcdiatc reverse m in fee 
The mortgage contained a power of sale upon ■ simple.” Shortly after signing the coutrac! he 
three months’ notice, or on interest being one | discovered that, by the conilltioiis of sale, which 
month in arrear. The interest being in arrear, I were }}roduced foiA he first time mud read nhual 
the stock was sold, under the power, for 1,950Z, I by the vendor's agent at the cojnmenccinent of 
as subject to succession duty at 3 per cent, j the sale, font which the pn^ch^l^er was prevented 
It was found that only 74 was payable for sue- j by deafness from hearing, the purchaser was to* 
cession duty. There was evidence that, having 1 take the property, subject to mortgages for 
rcganl-to the ago and health of the tenant for j 2,5004, in addition to his jmrclnwe moiiey, thcr 
1004 to 2004 might have l>eeioL obtained real value of reversion being consklembly 

te the sale -could not under 5",C)0()4 that the piircha«r watf 

be set aside pn, the grouml the mistake as to entitle<! to have the oontraofc rescindetl oa tlit 
auocession duty, that being merely' a- imtter for ! ground of coimaon mistake, and of iaW«ori|> 
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tion in the ]>articnlars. Torrance y, J^oUtm, 42 
L. J„ Ch. 177 ; L. H. 8 Cii. 118 ; 27 L. T. 788 ; 
21 W. B.184. 

Costs.] — In an on linaiy case where the pur- 
chaser’s carelessness lias contributed to the mis- 
take, he is not entitled to the costs of his suit, 
hut uiierc before suit, he had oti’ered to pay the 
costs of the sale on having* the contract lesemded. 
he was held to be entitled to them, Ih. 

c. For Fraud and Misrepresentation. 

Greneral Effect of.] — In the absence of fraud, 
the court will not enteitain an a[)plication for 
the rescission or cancellation of an agreement in 
writing relating to land, although incapable of 
being performed. Nohlr v. Edwardea^ o Ch. D. 
378 ; 3t) L. T. 312~-C. A. 

There is no general rule that actual fraud is 
necessary to induce a court of equity to rescind 
a contmet for sale. The court acts on the same 
principle in rescinding contracts for sale as in 
setting aside other contracts and dealings which 
it considers uiicoiiscieiitious. Torrance v. Bolton, 
42 J., Ch. 177 ; L. K. 8 Ch. 118 ; 27 L. T. 738 ; 

21 W. R. 134. 


on the vendor’s statements but tested their 
accuracy, and, after having knowledge, or the 
means of knowledge, declared that they were 
satisfied of their correctness. Attioood v. Smalls 
6 CL & F. 232 ; 2 Jiir. 200. 

If, on the treaty for the sale of qiroperty, 
the vendor makes representations which he 
knows to be false, the falselibocL of which the 
purchaser had ho means of knowing, but he 
relies on them, a court of equity will rescind a 
contract so entered into, although it may not 
contain the representations ; but it will not 
rescind without the clearest proof of fraudulent 
misrepresentations, and that they were made 
under such circumstances as show that the 
contract was based on them. I7j. 

If a purchaser, choosing to judge for himself, 
does not avail himself of the knowledge or means 
of knowledge open to him or to his agents, ho 
cannot be heard to say he was deceis-ed by the 
vendor s representations, the rule being caveat 
emptor ; and the knowledge of his agents being 
as binding on him as his own knowledge. Ih, 

Where rc]>reseiitations are made of the nature 
and character of property offered for sale affec- 
its value, and those re]>resentations 


ting its value, and those re}>resentations turn 
T,.. ^ ^ T . out to be false to the knowledge of the partv 

^ i'lisrepreseiitation, though in a slight degree, j tlicm, a foundation is laid f<.)r an action 

18 an obieotion to SDocific i.erformance. Dis- ; jamages for the deceit, an.l for a anit 

in equity to set aside the contract. S, €., G 
Cl. &F. 395. 

Completed Contract.]- defence to an action for rescission 


is an objection to specific performance. Dis 
tinction upon a bill to rescind the contract. 
Chidnmn v. Horner, 18 Ves. 10 ; 11 R. R. 135. 


— tjilo ^ no 

court will, even iuhie^seh a coinpleteihomruct.^ ^ 
give relief against a ooratnon mistake on the U’lamtifi innuired to a certain extent whether ^ 


ground of fraud. Jonen v. Clifford, 45 L. J., Ch. 

809 ; 3 Ch. D. 779 : 35 L. T. 937 ; 24 W. R. 979. 

Representations of Vendee.] — When a vendor, 
ignorant of the real value of an estate, sells it at 
a loss on the faith of what the purchaser repre- 
sents to him that it is worth, the sale will be set 
aside, and that irrespective of anj" fiduciary 
relation, fraud or other concealment in the 
transaction between tbe parties. Ihujaarth v. 

IVearlng, 40 L. J. Oh. 577 ; L. R, 12 Eq, 520 ; 

24 L. T.' 825 ; 20 W. R. 11. ' And see Walters v. 

21<)rgan, 3 De G. F. & J. 718 ; 4 L. T. 758, 

Defect to be Made Good— Laches — ^Rescission.] 

— When a purchaser discovers that a repre- 
sentation made to him by a vendor is untrue, 
if the vendor suggests that if time be given 
him, the representation may be cured, and | explained, 
the })urchaser put in as good a position j 
as if the representation had been true ; the i Knowledge of Falsity of Representation at Time 

purchaser, by giving the vendor time, does not ! of Making.] — Misrepresentations, to constitute 
lose his right to rely on the misrepresentation ! sufficient grounds foi* setting aside a purcln-iso, must 
and determine the contract, if, at the end of the ’ be material, as being of such a nature as, if true, to 
time, the vendor fails to main? good his sugges - 1 add to the value, must not be evidently merely 
tion. Tihhatts v. Bonltcr, 73 L, T. 534. | conjectural statements, and must be made with- 

j out a belief in their truth or without reasonable 

Inquiry by Plaintiff.] — In a case where some j grounds for such a belief. Jemthigsy, Brour/hton, 


]*e]_)resentation made to him was true, but did it 
so carelessly and inefficiently as not to observe 
the fraud. Itedqrare v. Hurd, 51 L. J., Ch, 113 : 
20 Ch. D. 1 : 45 L. T. 485 ; 30 W. R. 2.>i— C. A. 

If a defendant has made a material mis- 
re])resentation to induce a person to enter iiito 
a contract, and the plaintiff has entered into the 
contract, it is not sufficient, in order to uphold 
the contract against the plaintiff in an action for 
re.scission, that he does not prove that he entered 
into it relying on the representation, but the 
defendan t must show that the ].)laintiff abandoned 
such reliance, either by having* knowledge coii- 
tj*ary to the representation, or by his explicit 
statement that he did not rely on such rc|)resen- 
tation. In the absence of such evidence the in- 
ference remains that the plaintiff did rely 
on the representation. Attmood v. Small (supra) 

' Ih, 


delay arose in completing a purchase of mines 
from" difficulties connected with the title, it Avas 
agreed that, if the vendor could verify certain 
statements he had made as to the capabilities and 
value of the jmoperty, the- purchaser would 
complete the contract. The imrcbasers," after 
inquiries instituted by themseh^es, being satisfied 
of the correctness of those statements, completed 
the contract ; but after six months’ possession, 
having discovered that they were not in fact 
correct, filed a bill to rescind the contract for 
fraud ‘Held, that the contract could not be 
rescinded, because the purchasers „ did not rely 


De G, M. He G. 126 ; 23 L. J., Ch. 999. 

Where advertisements for the sale of shares in 
a mine had been issued containing unfounded 
statements, but the purehaser had not relied 
upon them, and had had opportunities of judging 
of their accuracy ; — Held, that he was not en- 
titled by reason of them to have the contract 
rescinded., Ih, 

In suits: to rescind contracts for fraud, 
particularly where the subject is of variable 
value, H is the duty of the plaintiff to put 
forward his complaint at the earliest possible 
period, Ih, 



VENDOR AND PURCHASER— 


Heprescntations which a piirchasci- haj^ chosen 
to accept from the vendor’s agent on the subject 
of the vendor s title, and which turn out, in fact, 
but not when made, to have been known bv the 
agent to be untrue, do not amount to such fraud 
as absolves a purchaser from his contract. I h. 

Title Subject to Approval of Solicitor,] — 

A sale of a leasehoh I house was subject to approval 
of the purchaser’s solicitor. The house and 
another were included in one lease, at one rent, 
ami subject to restrictive covenants as to the 
whole: — Held, that (the veiulor not having 
l)roved that he couhl obtain an apportionment of 
the rent and covenants) the purchaser could re- 
scind. IIn(Lso)i V. Buck. 47 L. J., Ch. 247 ; 7 
Ch. D. cm : 38 L. T. 5{> ; 26 W. ih li)0. 


It is not now necessary, in order to set aside a 
contract, to prove that the person who obtained 
it by material false representation knew at the 
time the representation was made, that it was 
false, or even made it recklessly and without 
care.— Judgment of Lord Cairns, L.J., in Jtces-e 
Ith-er SHver Mhiiug C(K, In rc (L. ll 2 Ch. 604) 
approved. Bedgntte v. Ilnnl.^ supra. 


Leasehold Nearly Equal to Freehold.] — Ivft’oct 
or an indehnite repicsentation by a vein lor : as 
that a leasehold estate was nearly equal to free- 
hold, being renewable upon a small fine ; putting 
the purchaser upon inquiry : though, connecied 
with certain ciTcuinstances, such representation 
may be fraudulent, and form a ground for re- 
sciiidinsr the contract. Bentusi v. Bcoicnc, 14 
Ves. 114 ; 9 R. R. 255. 


Admission of Evidence. ] — T. agreed to sell to 
C. certain freehold houses, and to make a 
good marketable title. On investigation of the 
title it appeared that the houses were subject to 
stringent restrictive covenants, admitted to make 
the title not 


marketable one. T. adduced 
evidence that C. knew of the re.strictioiis at the 
time of the contract, and the jury found that he 
did: — Held, that this evidence could not be 
admitted to modify the terras of the express con- 
tract, and that the plaintiff was entitled to 
recover. Fnrehcother v. G'dmm (1 Be G. & J. 
602) and Lpyland^\ Tiling ( couth (2 De & J. 
248) distinguished. Cato v. Thowjnwn, 9 Q. B. B. 
■016 ; 47 L. T. 491—0. A. 


Bent Overstated,] — In an action upon a con- 
tract to ])urchase leasehold premises sold by 
auction on the terms of a prospectus overstat- 
ing the rental, such false statement will vitiate 
the contract, either under a plea of fraud or 
a traverse of reatliness and willingness, and 
the latter plea, if necessary, will l>e allowed at 
the trial, U^ood v. Acc/?, 1 F. F. 331. 


an estate cannot recover back his purchase- 
money on the gi'ound of a concealment of a 
defect in the title by the vendor, without 
proving that such concealment was fraudulent ; 
and the question of fraud is properly one for the 
jury. Bari// v. Garrett^ 4 Man. & By. 687 ; 9 B. 
& d 928 ; 8 L. J. (o.S.) K. B. 76. 


Copyhold for Freehold.] — A vendor sold land 
as freehold, received the purchase-money, and 
conveyed the land as freehold. Afterwards the 
purchaser discovered that the property was really 
copyhold : — Held, that, assuming that he liad 
ma«Je the nipresentatiou bona tide, tlie vendor 
liad committed a legal fraud ; that the sale must 
be set asi<.le and the purcha'Se-money rej.}aid. with 
interest ; and that tiie vendor muht pas' all the 
expenses which the purchaser had incurred 1 in 
conseouence of the purchase. JJart v. Str//h//\ 
47 L. J.. Oh. 5 : 7 Ch. D, 42 : 37 L. T. 376 ; 26 
W. K. 30. 

The purchaser in this ca<e is not entitles I to 
damages in respect of expenses to which he 
had gone with the view of selling tlie pnperty 
again. Ih, 

And /ice ra>s-es, supra, C(,)l. 1 Iti2. 


Assertion of Good Title.]— The mere 

assertion by a vendor that he has a good title, on 
the faith of which the purchaser relies without 
nvestigating the title, is not necessarily such a 
misrepresentation as will preclude the vendor, 
from enforcing the contract. Ilumc v. Bocock, 
35 L. J., Ch. 731 ; L. E. 1 Ch. 379 ; 12 Jur. (N.S.) 
445 ; 14 L. T. 386 ; 14 W. B, 681. 


— ^ Misrepresentation by Agent.] — To set 
aside a purchase, perfected by conveyance and 
payment of the purchase-money, for fraudulent 
concealment by the vendor of a defect in the 
title, where there was no waiTanty or statement 
that there was no defect, proof o*f concealment 
by the vendors agent is not sufficient ; there 
must be proof of a direct personal knowledge and 
conceiilment- by the principal. Wildcf v. GUmn^ 
1 H. L, Gas. 605 ; 12 Jur. 527. 

A purchaser of an estate, having made no in- 
qiiiry respecting the title from an agent for the 
jsaie, is not entitled to any relief for iion-cora- 
munication of any defect by him. Jh, 
i bristnietive knowledge of an agent, or know- 
ledge acquired ]>y him otherwise than as an 
agent for the sale, of a fact, the imn-commiini- 
catioa.of whidh.is made the ground of relief 
against ^the purchase, does not at all aiSect the 
contract ' IK ’ ' 


ticulars to be lield by a "‘most desirabic lemm?/* 
The defendants sent their secretary down to in- 
spect the pi'0[>ert.y and vepon therufui. The 
secretary reported very unfavourably, stat ing that 
the tenant could scarcely [uiy the rent (-foo/.), 
rates and raxes. It appeared' suhoequently that 
the quarter’s rent pj-evlous to tlie Nule had not 
been |,>a!d ; the previous quart had Imen paid 
by inslnliueiits, an<l si. X weeks after the sale the 
tenant fiieif his petition. The plaint Rts brought 
an action for speeilic performance, relying 'on 
the fact that the defci'idants bad amde their 
own inqtiiries:— Held, that the statement that- 
■the property was hehl by a desirable 

tenant/’ eoukl not be treateKl as “ simplex com- 
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lied thereon, were entitled to rescission of 
ti'ie contract, on the authoiaty of lledtjrave v. 
Hurd (supra). Smith v. Land and Houm Pro- 
})crfif Cor/mrafion^ 28 CIi. D, 7 ; 51 L. T. 718 ; 
49 J, P. 182— G. A. 

And .sw ra,se,s‘, supra, coi. 1 190. 

Action at Law— Injunction.] — 'Where mis- 
re] assentations ba<l been made in a contract for 
sale, and the vendor accepted an 1. 0. 'G. for the 
purchase inonejn and the purchaser rile<l a bill to 
set aside tlie contract, and the Yciaior bnjiight 
an action on the 1. 0. U. The court granted an 
ex parle iii junction, and subsequently coiitinued 
an injunction to restrain such action, and ordered 
the conti'act to be cancelled. Bantlett v. Salmon^ 

1 Jur. (N.s.) 277. j 

Sale of Agreement for Lease Voidable at Will j 
of Third Party.] — A vendor contracted to sell i 
and a purchaser to purchase an agreement for 
a lease. The purchaser afterwards re[)udiated | 
the contract. At the date of the agTecinent i 
and of the repudiation, the agreement to lease | 
was voidable at the will of the third party, but i 
the third party took no steps to avoid the agree- i 
ment, but was willing to confirm it on certain 
conditions ; — Held, that the purchaser was : 
entitled to repudiate the contract. Brewer v. ' 
Broad-wood, 52 L. J., Gli. 18() ; 22 Ch. I). 105 ; ^ 
47 L. T, 50S ; 81 W, E. 115, j 

Purchase Money Obtained by Fraud.] — A ! 

vendor and his solicitor fraudulently, and in the j 
absence of the purchasers’ solicitor, obtained | 
from a purchaser (who had entered into pos- 1 
session) the purchase money and covenants for i 
the production of title deeds, while the title as ! 
to part was .still under bivestigation. On a bill j 
tiled by the purchaser : — Held, that the ],)laintiff | 
was entitled to have the contract rescinded, j 
and his purchase money, together with all costs, | 
charges, and expenses, ]*ep)aid to him, and to 
have the deeds of covenant executed by him 
delivered up to be cancelled. Berry v. Armd- 
stead. 2 Xveen, 221. 

Concealment.] — A fiian had become insolvent. 
One of the members was separately insolvent 
and non compos ; another Avas separately ad- 
judicated bankrupt. In order to procure a title 
to the separate interest of the non compos 
partner (whose separate creditors would not 
enter into an arrangement for releasing it), one 
of the creditors, A^'ho was also a separate creditor 
of the bankrupt partner, obtained an execution i 
against the non compos partner, and sold by ' 
the sheriff at auction, expecting and intending | 
to purchnse himself, and sent a clerk to bid 
up to loOZ. A. purchased at 15H., the property 
being quite woidhless : — Held, such a concoal- 
meiit of circumstances as to justify the sale 
being set aside, with costs on A.’s application. 
Smith V. Harrison, 215 L. J., Ch. 412 ; 3 Jur. 

„ (K.S.) 287 ; 5 W. B. 508. 

Of Vendor’s Interest.] — A., having two 
parcels, and B. one parcel of land, supposed to 
contain petroleum, it was agreed between them 
and 0. that 0. should pay them 10,000 dollars 
for the land if he succeeded in forming a com- 
pany for the purpose of working the oil springs, 
arnfin inducing such company to pay him. 13,750 ! 
dollars, out of which he was to keep for himself i 
3,750 dollars. B, accordingly, assuming the i 


: I character of owner, g?iye to C. a conditional 
. promise to sell all the land to him for 13,750 
- dollars. A, wrote a letter, meant to be shown 
; to, and which w^as shoAvn to, persons mtending 
to become members of the new company, and 
AAms proved to have influenced them, in which 
letter he recommended the purchase, not dis- 
. closing that he had any interest therein. A, 
• and B. activel}'' co-operated with C. throughout 
‘ I the whole transaction. Thecompany, in ignoi’ance 
» ! of the combination, accepted the proposal, but 
. ; having discovered the fraud, sued for a rescission. 

. ; of the contract : — Held, that the contract must 
. ; be wholly rescinded, the price repaid, and the- 
I land reconveved. .Lindsay Petroleum Co. 

, . Hurd, L. E. 5 P. C. 221 ; 22 W. It, 402. 

I Purchase by the Solicitors.] — Purchase 

i of a reversionary interest by the solicitors for 
i sale, set aside on the ground of conceal meiit, 
Blofje's Trust, In re, I Mac. & (h 488; 2 Hail 
i & Tw. 140 ; 19 h, J., Ch. 89 ; 14 Jur. 40. ■ 

I Consideration inadequate.] — A party who,. 

I under a misapprehension of his legal rights, 
'parts with his property for a bona tide and 
valuable, but not an adequate, consideration, 

' cannot have the transaction set aside on the 
! mere ground of mistake. MoHiall v, Collett, 1 
;Y.&C.232. 

i Inadequacy of value is not in itself sufficient 
I to set aside a contract. Gri^th v. Spratley, 1 
! Cox, 883. 

j Reversionary Interest.] — A purchase of 

i a contingent reversionary interest was set aside 
i chiefly ou the ground of inadequacy of value, the 
I consideration being an annuity for the life of 
I vendor, whose life was a bad life, and was better 
1 known to the purchaser than to the vendor to be 
I such. Buries v. Cooper, 5 Myl. & Cr. 270. 

! A sale of a reversionary interest by a young' 
man of full age for a substantial purpose stands 
on the same footing as other contracts, and can- 
not be set aside on the gTOiind of mere inadequacy 
of consideration. Judd v. Green, 45 L, J., Ch. 
108 ; 33 L. T. 597. 

The i)lainti£f was entitled on the death of his 
father, who was sixty-one years old, to 500Z., to 
be raised by a charge upon an estate which had 
been purchased by the defendant. The plaintiff, 
who wms Avithout anj’’ funds, assigned his rever- 
sion to the defendant about three weeks after 
attaining his majority. The price Avas, conskler- 
ing the father’s state of health, inadequate, and 
I the plaintifi: had no independent advice : — Held. 

I by Lords Blackburn and Gordon, tliat, in the 
I absence of evidence of fraud, and haAdng regard 
to the circumstances of the case, the transaction 
could not be impeached ; by Lord Hatheiiey 
(dissentiente), that, although there Avas no evi- 
dence of fraud, the plaintifi; ought to have had 
an independent adviser, and therefore was en- 
titled to relief in equity. O'Borlte v. Boliny- 
hrolie, 2 App. Gas. 814 ; 20 W* B. 239 — H. L. 

Resale — ^Action for Difference of Price.} 

— By a contract;, E. agreed to purchase freehold 
faims from H,' for 33,000/., subject to the title* 
being accepted by his soHcitoi'. The purchase 
money was to be paid on the 2l)th of Septom- 
i ber, on which, day. it was presumed that the con- 
i tract Avould be completed and possession given. 

I 'When the , title was produced, it appeared that 
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acting prudentlj, he conhi have taken possession, 
that is (usually Ihoiigh not iiiiiversaily) the time 
at which a gomi title was first shown. Up to the 
time at which the purchaser is to be treated as 
purchaser expenses and outgoings must be borne 
by the vendor, from that time by the purchaser. 

Sharj}^ 20 Beav. 50. 


N. was not the legal owner of the land, but had 
agreed to purchase the same from the trustees of 
a settlement for 21,OOOiJ., by a contract which 
was not completed till after the 29th of Septem- 
ber, E, took the objection that it appeared on 
the face of the title that the trustees had sold the 
estate to X. for a grossly inadequate price. N. 
provcil that the trustees iiatl had a fair valuation 
made of the land before offering it to him, but, 
notwithstanding, on the 29th of September, E. 
wrote to N., rescinding the contract. N. then 
obtained a conveyance from the trustees, and 
resold the estate for 25,()OOZ., and brought an 
action against E. to recover the difference of 
price by way of damages for breach of the con- 
tract, E. filed a bill against N. to restrain the 
action, and to obtain a declaration that the 
•contract was rescinded: — Held, first, that the 
bill to obtain a declaration of the rescission of the 
contract could not be maintained, and that E.’s 
bill must therefore be dismissed. Nohle v. Ed- 
•wco'dea^ 5 Oh. D. 378 ; 37 L. T. 7 — 0. A, 

Held, secondly, that the apparently inadequate 
price was not a fatal objection to the title, and, 
therefore, that E. had no right to rescind the 
contract. Ih. 

Held, thirdly, that N. had a right to resell the 
estate and claim the difference by way of damages 
n-gainst E. Ih. 

See aUo Cturs , Time when of the Essence, 
supra, col. 1145. 


Notice of Sub-Contract.]—- A vendor of land 
may receive the balance of the juircbasc monev, 
and convey the e.state to the purcliaser, without 
regard to the receipt of a notice that the ] »urchaser 
hiid agreed to assign the contract. Shrne x. 
Fader, 42 L. J., Ch. 9 ; L. B. 5 H. Ju 321 ; 27 
L. T. 281 : 20 W. B. 907— C. A. 


Charge of Debts — Sale under Power.] — 
Unless twenty years have ela])sed since the 
death of a testator who has charged his real 
estate with the payment of his debts, the vendor 
selling under the 'power given by the charge is 
not bound to answer the purchaser’s inquiry 
whether any of the debts of tlie testator still 
remain unpaid, and the purchaser ougiit not to 
make the inquiry, as he wall get a good title, 
even if there are no debts. Em (/tier at/- B Ulan me 
and Landan. In re. 51 L. J., Ch. 434 : 20 Ch. I). 
465 ; 46 L. T. 452 30 W. II, 801— C. A. 

And A-ee ea,se,H, supra, col. 1106. 


Disclosure by Purchaser.] — It is not gene- 
rally the duty of a purchaser to inform a vendor 
of any of the circumstances which may make it 
desirable for him to purchase. Ihdman v. yakea. 
22 Beav. 402. 


Conveyance by Two out of Six Liquidators.]— 

be trustees of a buildln^u 


a. General Rights. Property mortgaged to tin 

_ T society who on default were to sell when required 

Property m the Estate J-hrom the execution ^ aircctorn. The soeiety was orderca to bo 
of the contract, the estate ts m equity the pro- ainiointiiiq 

perty ot the vendee, wiU desceml, and is devis- of the society official li-iuiaa^ 

able as such. betiOi v. Hlade, 7 Ves. ; 6 R. K. declaring that all the acts requiri-a or 

authorised by the Eoin panics Act, I8r»2. lo be 
b . , . done by the official liquidator iniglit be tbaiie bv 
Equitable Title.] — Where the equitable -title is them. By a subse<pient order all the 

•complete, a legal conveyance will be decreed, personal pi-operty was vested in tiic 

though the property may have been muoh on- offioialliquiautors. The oi-aer followc i iu terms 
hanoed or depreciated in value, bnbsequoiit 203 ot the Companies Act. 1 ,Sth>. Two of the 
events will not in equity vary a contract faiiiy Hquidntore then sold and piirporicd to convey 
•entered into. Mecell v. Htmey, 2 Ball & B.287 ; property comprised in the m<,>rtga.ee : — Held 
12 K, B. 87, (Lord EsIk.u, ^LB., dissentiente). that the two 

official liquidators had no power to convey the 
Purchaser with Paramount Title.]— The pur- legal estate which was vested in the six. trVakaw 
•chaser, being in possession of part of the pro- y. Edt/e (20 Q. B. D. ii83} approvcnl. Ehmrartk 
perty under the arrangement, and being advised (jmd Thh/, In m 58 Ti. ,L. i'h. 665 : 42 ('‘h. ih 
to rescind and assert his paramount title, was 23 ; (iO L. T. 841 ; 37 IL 657 — C, A. 
not bound to give up possession before he could 

assert such paramount title, by making a formal Mortgage by Beposit by Vendor before Coa- 
eiitiy on pc property. Soutlu-omh v -fiaietai- pietjon but after Sale-Priority, -- mitered 
6 Hare, 213; 16 h. J., Ui. 376; 11 into an agreenieiit in writing with'W. ti. for Urn 

Jur, sftiA to In’m of n oonvJmifi 'ihjI iV... 


Vendor Trustee,]— If a purchaser for avalu- tiie same dav W. U. bought up the ieaseholci 
able consideration has not the legal estate interest, and entered into possession. I'lieeoni- 
properly conveyed to him, though the eoiisidera- pletioii of the imrchiuse was fixed foi- the 1st Mav, 
tion cannot create a use by way of eoveiiant to but on that dav P. had mu. completad his own 
stand seised, yet the vendor will be considered a title to the proiiert v. (hi the 4th Aumist R. was 
trustee for the purchaser. Pollexfmi v. GriMh admitted tenant of the property on' the court 
SAtk. 273. , , 0» the 25th AugiistHh depwited the ilmfe 

hbb; .'I'Jv ' ■ ■ property with Mtwix baiikew, to 

■* 'Title yirst absence of secure his ourreafcaeeotiat. The abstwet of lltle 

exp'Sre^s contract on the subject h', person.' is to be was clelivered to W. (h, oa the IBtli Angiist, »ncl 
treated purchaser froaii the time at which, he acceptalthe title. Tm'o yeaw Mer Mtwis. 
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transferred their equitable inortga.ge to J. F. 
J. F. took out a summons, to wliich P. aiid W. (t. 
were made defendants, asking that his equitable 
mortgage might be enforced by foreclosure or 
sale as against 1:)Oth defendants. There was 
‘evidence that W. G. had Ijcen j'eady to complete 
the ])urc}iase : — Held, that W. G. had originallya 
right to have tlie property conveyed to him on 
payment of vl.nooZ., which was paramount to 
J. F.’s right under the ecpiitabie mortgage ; that 
W. G. ha<! been guilty of no default by which 
■such right could be forfeited ; that J. F. not 
having acquired the legal estate, the ([uestion 
■whether he had notice of W. G.’s contract did 
not arise ; that J. F.’s position was not improved 
by the ])Ossession of the title deeds, for W. G. had 
never any control over the deeds and bad been 
.■guilty of no negligence in respect thereof, Flum 
V. Pountain, 58 L. J., Ch. 8S9 ; 60 L. T. 484 ; 
•37 W. E, 443. 

Sale Pendente Lite.] — A person who acquu’es 
ihe legal estate pendente lite, is a necessary 
party in tlie cause. TjEaimnfja v. 

1 Hog. 202. 

If land is aliened pendente lite, though not 
prejudicial to plaintiff, yet alienee ought to be 
brought before the court, Dalij v. Kelhf^ 4 How, 
435, ■ ■ ' 

Unless some act is required to be done by them 
it is not necessaiy to bring purchasers pendente 
lite before the court. v. Slum, 2 Hr. & 

War. 356 ; 1 Con. k L. 400. 

Personal Judgment against Mortgagor trans- 
ferred to Third Person on Eedemption.] — In a 

■foreclosure action personal judgment for the 
mortgage debt being given against the mort- 
.gagor, and a foreclosure judgment against the 
mortgagor and a purchaser from him : — Held, 
that the purchaser, in the event of his redeeming 
the mortgage, would be entitled to have tiaiis- 
■f erred to him the ])ersonal judgment against the 
mortgagor, as being one of the securities held 
by the raortgatree for the debt. Gnemnujh v. 

15 Cb.^H. 93 ; 42 L. T. 144 ; 28 W. R. 

318 . 

Discharge of Incumbrance.] — 'k. vendor who 
.contracts to sell only such right or interest, if 
.any, as he has, is bound to convey such right or 
interest free from an existing incumbrance. 
Goold V. Bivm.jngliaui. PiulUg and JDutnet 
Pank 58 L. T. 560. 

Conveyancing Act, 1881, s, 6.] — ^lVhei*e, in 

a chancery suit, lands charged with legacies were 
•ordered to be sold in court, and it was impractic- 
able to procure a 3-eiease from the persons entitled 
to the legacies, and the purchase-money exceeded 
by a large amount all the incumbrances on the 
lands, the court made an order, under s. 5 of the 
•Conveyancing and Law of Property Act, 1881, 
•declaiing that, on payment of the purchase- 
money in court, the said lands should be freed 
■from such charge. ArcJuhda v. A?uhrmi, 21 
L. R. Ir. 527. 

The court has jurisdiction, under s. 5 of the 
Coiiveyaucing Act, 1881, to rlischarge an incum- 
brance on land sold notwithstanding that in 
‘doing so it may be deciding as to future interests 
in such incumbrance. F/rme's Estate^ In re^ 
Fnme Y. mdl, 64 L, J., Ch. 862 ; [1895] 2 Ch. 
778 ; 13 R. 474, n. ; 73 L. T. 366 ; 44 W. R. 164 
A. 
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The court will not, under the power given to 
it by s. 5 of the Conveyancing Act, 1881 /compel 
a vendor to pay money into court for the pur- 
pose of discharging an incumbrance upon the 
land, when the result of so doing would be to 
inflict a great hardship on him, as, for instance, 
if the incumbrance is a perpetual rent-charge, 
and the sum necessary to |)rocure the discharge 
would far exceed the amount of the purchase 
money payable to the vendor. G. N. Jig. and 
Sfindermn^ 53 L. J., Ch. 446 ; 25 Ch. H. 
788 ; 50 L. T. 87 ; 32 W. R. 519. 

Enlargement of Long Term into Pee — “ Rent 
having no Money Value.”] — Land was demised 
for a term of 500 years from 1646, at the yearly 
rejit of “ one silver penny, if Jawfully demanded ” : 
— Held, that this rent was a rent having no 
money value,” within the meaning of s, 65 of 
the Conveyancing Act, 1881, and that the owner 
of the term in 1884 had power under that 
section to enlarge the term into a fee. Chap- 
man to Ho1jKs\ Li re, 54 L. J., Ch. 810 ; 29 
Ch. D. 1007 : 52 L. T. 805 ; 33 W. R. 703. S. P., 
Smith and Stott, In re, 20 Ch. H. 1009, n. ; 48 
L. T. 512; 31 W. R. 411. 

Renewal of Lease.] — The vendor of leaseholds 
held under an ecclesiastical corporation, pre- 
viously to his contract for sale, was in treaty 
with the lessors for a iniiewal of the lease, and 
continued such treaty after the contract : — 
Held, that this did not throw upon him the 
obligation of procuring such renewal for the 
benefit of the purchaser. Monro v. Taylor, 3 
Mac. A G. 713 ; 21 L. J., Ch. 525. Affirming 8 
Hare, 51. 

Purchase from Agent.] — A party w’ho takes 
an assignment of a lease from the agent of the 
lessor, with notice of the assignor’s character 
as agent, has the same liability of sustaining 
the lease cast upon him that the agent has, and 
if the lease cannot be upheld by the agent 
neither can it be supported by the purchaser 
from the agent. Molony v. Xermtn, 2 Hr. k 
War. 31. 

Copyholds— Injunction against Surrender.] — 
Injunction to restrain the vendor of copyhold 
premises, after delivery of possession and recei|)t 
of part of the purchase money, from surrender- 
ing them to persons other than the purchasers, 
Spiller Y. Spiller, 3 Swanst. 556 ; 19 R. R. 276. 

Licence to Assign.] — Premises held under a 
demise, containing proviso, that lessees shall 
not assign without the licence of landlord in 
writing, are sold under a decree to a purchaser, 
who pays his purchase money into court, and is 
let into possession ; the landlord having refused 
to concur in the assignment, the representatives 
of the lessee died a bill against him, alleging 
that his conduct with respect to the sale had 
been such as to deprive him in equity of any 
right to act on the legal construction of the 
proviso, and praying that lie might be decreed 
to give his licence in writing. The purchasers 
are necessary parties to such a bill. Maule v. 
BeaufoH (Bultd), X Russ. 349. 

Tenant after Purchase.]— After a purchase, 
the tenant holds of the purchaser on the same 
terms as he previously held of the vendor, and 




the holdmg continues until the tenancy has been | A ])urchaser is 

TCLnilarly determined, either by the landlord or | tenancies terminable at the (late of the toiney- 
teiiant. *' Greenwood y. Bairstow, 5 L. J., Ch. 179. i ance from the gale day previous to the purchas(3, 

I and the Apportionment Act does not apply to such 
' rents. Daiceun'i; Efitatn. In re, 21 L. 11. ir. 44I» 
b. Possession and Beceipt of Bents and j 

Profits. j Sale of Colliery.] — The rule that a pur- 

Bight to Possession on Deposit of Purchase | chaser shall have possession as from the (piarter 
Money.l—A contract for sale of a house provi(ied | day preceding the sakg docs not a|>ply to^ a 
that the purchaser should be entitled to iinme- ■ colliery, which is an article ot tiade, t ne piunt s- 
dinte possession up'ori depc^siting the purchase I accriiing daily : the proper poiaoiL is the m- 
money, but the purchaser was not to be considered j or week in which the [iiirclimse takes place, acc 
as accepting the vendor’s title : — Held, that this 
clause had' the same operation as s. S5 of the 
Lands Clauses Act (8 ^ 9 Viet. c._ 18), and the 
purchaser was entitled, upon depositing the pur- 
chase money, not only to take posvsession, but to 
]niil down the house, that being the object for 
which the purchase was effected. Bolton v. 

London Srhool Board, 47 L. J., Ch. 461 ; 7 Ch. D. 

766 ; 26 W. II. 7)49. 


Under Condition.] — Condition that the pur- 
chaser should be entitled ‘‘ to the possession or 
the receipt of the rents and profits ” of the land 
from a specified date: — Held, that the vendor 
was bound to give possession to the i)urchaser 
on the date specified, and that no effect could be 
given to the words referring in the alternative to 
the receipt of the rents and profits. Anlier v. 

FranhUn, r>8 L. T, 317 ; 44 J. P. 830. 

By conditions of sale, the purchase money was 
to be paid in May, and, if not paid, from any 
cause w'hatever, interest was to be paid till the 
purchase was conijdeted, and the purchaser to be 
let into possession from the quarter-day next 
preceding the day of })aymeiit. Payment was 
made in "December : — Held, that the purchaser, i interest on his 

' j is discharged. 


period is the month 
ord- 

iiig to the usual couri^e of taking the account. 
Wren v. Xirton, 8 Ves. “>92 : 8 Jh IL 174. 

Agreement that purchase be completed by a 
certain date, and if not completed on that date, 
the vendor should receive the " rents and profits ” 
of the premises until ciompletion in lieu o£ 
interest on the balance of the purchase money. 
There was a stone (piarry on the land which had 
been worked under a leake Bart of the purchase 
I money was paid, btit the remainder was not paid 
on the date fixed : — Held, that rents and 
profits” included whatever was payable under 
the lease of the quaiay, and that the vendor was 
entitled to such amounts fium the dale nf the 
agreement to the date of the completion. Lep- 
pinrjton V. Freeman. 66 L. T. 357 ; 40 W, IL 34S‘ 
— C. A. ■ 


paying interest from May, was entitled to the j is dis. 
rents from the 25th March, Nkdiohon v, Xiahol - 1 329. 
son^ 5 L. J., Ch. 51, 


Deposit and Interest.] — Burebaser is- 

entitled to interest on his deposit, and to cost.'-;- 
at law and in equity until tlm vendor has 
made liis title good ; but vendor is entitled to 
subsequent costs. The rents belong to tiie 
vendor till his title is made good, and aftcrward> 
the purciiaser must take to the rents, and pay 
Aircliase-money till the principal 
Pineke v. Cnrteia, 4. llik; !). CT, ' 


And see J<57, 333, n. 

Wliere., in consideration sale, : /there 'Is ■ 

, stipulation as to interest, and [purchaser completes 
Fines.] — A vendor of a manor is entitled to the | his part, he pays 4 per cent, incero'^t, and rakes 
fines paid for the admission of any new" tenants ; rents and profits ; but if rents atid protits value 
in the room of the tenants described in the par- 1 under that rate, he })ays no interest, and vendor 
ticulars of sale who may happen to die after the ' takes them. Fnda'de v. Etepheimai, I 8im. tk 
contract, but before the day fixed for the com- 122 ; 24 11. R. 151. 

pletion of the purchase, although the fines are | On motion by vendor against purciiaser in 
not in fact ])aid till after that date. Cud don v. ' possession for reference to set o(,*cupatjnn rent, 
THe, \ Cliff. 395 : 4 Jur. (N.s.) 579 ; 6 W, R. 606. ; title not being completed, mder was aceordingjy 
. A manor was sold under the decree of the | made, and that mterest at 5 per cent. oit. 
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and ordered the purchaser to pay the costs of the 
suit. Xing Y.,.Xmg, 1 Myl. K. 442. . 

On a hill hy a vendor for specific performance, 
where the purchaser had entered into possession 
under the agreement, and. pending the suit, con- 
tinued in possession, the plaintih; failing in his 
attempt to compel the performance of the con- 
tract, the court refused to decree an account of 
rents and protits against the purchaser, though 
he had stated, hy Iris answer, that he was willing 
to pay a fair rent. WUlicimi; v. Shaii\ 3 Iduss. 
178;''3L. J. (O.S.), Ch. 157. 

An admission hy a defendant, in his answer, 
that he alone has been in the possession or 
receipt of the rents and proiits of an estate 
since a time therein specified, will not, under 
a decree directing him to account for the rents 
received by him since that time, preclude him 
from showing, in the master’s othce, that a part 
of such rents was not received by him, but was 
paid by the tenants to other parties. Iljioell v. 
Howell, 2 Myl. & Cr. 478 ; 1 Jur. 492. 

The account of rents given against a pur- 
chaser for value, who, after being in possession, 
is evicted by a party having better title, ought 
not to extend to such rents as, without his 
default or neglect, might have been received, 
if no special case of fraud is made against him. 
jb. . 

The decree for such an account ought to 
contain a direction for just allowance, i 

By Vendor.] — The title not being satis- 
factory, and the purchaser, for that reason, not 
having taken possession, the vendor to account 
for the rents received, or which, without his 
wilful default, might have been received. JFlhv/i 
V, Clajjhani, 1 J. & W. 36 ; 20 K. 11. 213. 

An agreement provided that the purchaser 
should be entitled to the possession or rents from 
the 25th March, and in the event of the purchase 
not being completed on that day, the purchaser 
should pay interest on the unpaid balance till 
completion. .Disputes having arisen the purchase 
was not completed for several years, and the 
vendor refused to allow the purchaser to take 
possession, but suffered the estate to fall into 
decay : — Held, that the purchaser was entitled to 
charge the vendor with rents and profits which, 
without wilful default, he might have received, 
and also with deterioration, and to set off what 
might be found due against his purchase money 
and interest. Phillips v. Sllresten, 42 L. J., Ch. 
225 ; L. E. 8 Ch. 173 ; 27 L. T. 840 ; 21 W. K. 
179. 

An agreement for the purchase of land pro- 
vided a certain day for completion, and that the 
purchasers were to receive the rents and profits 
and pay interest on the purchavse money if unpaid 
after that date. The vendors demurred to a 
statement of claim alleging a delay in completing 
the ipurchase, and claiming rent^ and profits 
from the vendors, who had remained in posses- 
sion at the rate of 150ii. per annum : — Held, 
that the demurrer must be overruled, and that 
the defendants by demurring had admitted 1507. 
to bo the fair annual value of the rents and 
profits. Metrogwlitan Py. v. Befries, 2 Q. B. 
i). 387 ; 36 L. T. 494 ; 25 W. B. 841-~-0. A. 

When the purchase is completed, the purchaser 
is entitled to the rents and profits till possession 
given, and vendor to purchase money with inte- 
rest ; and if by neglect of vendor no rents, &c., 
have been received, he will be liable for what he 
might have received while purchaser was out of . 
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possession, Achland v. Cuming, 2 Madd. 28 ; 

17 R. E. 177. 

On a bill by a purchaser for specific perform- 
ance of a contract, a vendor, who, during fifteen 
years, had retained possession of the whole estate 
and of one-third of the purchase money was, 
under the circumstances, charged with interest 
on one-third of the rents and profits. Burton v. 
Todd, 1 Swanst. 255, 

In a decree for specific performance directing 
an account of rents against a vendor who has 
remained in possession, and directing an occupa- 
tion rent to be fixed, it is irregular to insert, as a 
matter of course, a direction that he shall be 
allowed for the expenses of needful .repairs, or 
for income tax, in fixing the occupation rent. 
Shonoin v. Shahspear, 5 De G. M. & G. 517 ; 2 
Eq. R. 957 ; 23 L, J., Oh. 893 ; IS Jur. 843 i 2 
W, E. 668. 

Occupation Bent,] — By an agreement 

with executors for the purchase of a leasehold 
public-house, the stock in trade, and other effects 
upon the premises, were to be taken by the pur- 
chaser at a valuation, and possession was to be 
delivered up to him on the 29th September. The 
valuation was made, but on the 29th September 
the purchaser, alleging that there was a defect 
in the title, refused to perform his contract ; the 
executors filed a bill for specific performance, 
but in the meantime remained in possession of 
the house, and carried on the business : — Held, 
that the purchaser could not be made answerable 
for the trade which had been carried on since 
September : that he could not be compelled t(.> 
take that portion of the stock in trade on the 
premises at the time of the decree, which was not 
there at the time of the agreement ; that the 
purchaser ought to be charged with rent and 
taxes, and other outgoings paid b}" the executors 
since September, and with interest on the same 
so paid by them : and that the purchaser was 
not entitled to any occupation rent, or other 
allowance, for the use of the house by the exe- 
cutors. BaliinY. Cope, 2 Buss. 170 ; 26 E. R.37, 

In 1867, L. sold to a company a house in which 
he was carrying on the business of a victualler, 
the purchase mone}^ to be paid on the 25th 
March, 1869, or at such earlier time as the 
company should choose, possession to be given 
on payment, the}^ ^ P*2r cent, interest 

ill the meantime ; and he was to be their tenant 
at a given rent, the tenancy to be determinable 
on the 25th March, 1869, by a week’s notice. 
The interest and rent were paid up to the 25th 
March, 1869. L. gave due notice to determine 
the tenancy on that day ; but the compan.v 
not having the purchase money ready, he re- 
fused to give up possession, and in April filed 
a bill for specific performance. In November, 
1869, a decree for specific performance, wdth an 
order for payment of the purchase money, with in- 
terest from March 25th, 1869, w^as made : — Held, 
that the company was not entitled to any allow- 
ance by way of occupation rent. Leggott v. 
Metropolitan Py.<, L. E. 5 Ch. 716 ; 18 W. K, 
1U60. 

Agreement to let Plaintiff into a Trade.] — 
Though the court decreed specific performance 
of an agreement to let the plaintifi; into a trade 
(contra 9 Yes. 357), it refused to direct an account 
of the profits from the time the plaintifi: ought 
to have been .admitted ; hia remedy for tliat hav- 
ing been at law. A?m,, 2 Ves. sen. 630. 
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Agreement to Sell Business-l-The vendor fji 
a share o£ a co-partnership business hied a mU 

against the purchaser, who had taken possession 

cfiarn-ini- that he had grossly mismanaged the 
propertf and destroyed its value. The court was 
If opinion that the title had not been accepted , 
Tildas a good title was not shown, a ^1 mV 

formanee could not bo S 

nvion 'll record so framed, no accoantisoi mqiiiiicb 
could be directed as to the flefendaiit’spossesi^ou 
and managcmcnl of the P^Pf 'T- ,'7 

Guppy, 3 Huss. 171 ; 6 L. J. (o.S.J Ch. 164 , -1 

E. K; 59. 

Possession under Agreement by Lunatic.]-- 
A bill to set aside, on the groand of lunacy ant 

fraud, aconvoyaiioeofan estatebya 

ing the foe simple. The lunacy wns edabhshed, 
but it appeared that the plaintift was em 

titled to a life estate:— Held, that the 1“'““™ 
WTS entitled to an account of the rents and 
nrofits during the life of the plaintiff, as against 
the pmties iS possession under the conveyance. 
Price Y. Perrithjtv'R^ 7 Hare, 394. 

Eeceiver and Manager.j-A., who was the 
owner of leasehold premises On winch the 
business of a private hotel was ® ^ 

furniture, entered into a contract foi salt lO b. 

A portion of the purchase monej' remained un- 
pafd, and a draft assignment of the lease and 
mortgage to secure the unpaid purchase 
were prepared, but never executed. 
for speoilio performance of the contiaot . Ha , 
that a receiver and manager might be appo.ntcd 
with power to take possession and^ carry ™ 
business, bii t not to include any chattels othei than 
those which would pass by an assigimient of the 
lease. Poole v. Powues,, /t> L. x. 110, 

Purcliaser in Possession-Payment or 

Delivery of Possession.j—A vendor who claims 
rc'icission of a contract for sale of land against 
a purchaser in possession tinder that contract 
cannot obtain on motion an immediate order 
for delivery of possession m default ot pay- 
ment by the purchaser of sums due under the 
contract sought to bo rescinded. Where, _ how- 
ever, the subject-matter of the contract is im- 
perilled by the acts of the purchaser, a receiver 
■will be appointed. (Jooh v. Andretm,w b. J., 

Ch. 137 ; [1897] 1 Ch. 266 ; 76 L. T. 10. 

Sale of Crops.]— In May apei-son agi-eed to pur- 
chase an estate, includinghay and growing crops. 


for June. The contract was not compieteil until 
the following February, and in the meantime the 
vendors sold the hay and used the garden pro- 

: Held, that under the altered contract, 

the purchaser was not entitled to this hay or 
produce. ]VMe7‘ v. Domldson, 5 

11 Jur. (IT.B.) 404 ; 12 L. T. 69 ; 13 W. B. 51o. 

Held, also, that if he w^as entitled to the produce 
of the crops, his remedy was by action. Jo. 

laches.l— Bale in 1808. The present sttit was 
Instituted in 1832, and in 1823 the principal 
defeiulant answered the bill. Ho fuHher pro- 
ceedings in the cause were had until 1839, when 
the suit was revived : — Held, that the plamtin 
was entitled to relief, notwithstanding the lapse 
of time. But costs were refused to both parties 
ill consequence of the great delay j and an account 


of the rcut was flircctea only from 1839. Tlwru- 
hill T. (r hirer, 3 Dr. & l\ai. l.a- 

Eenairs.1 --There is no consideration between 
the rmrehaser and the vendors creditor rn cnntlo 
the latter to recover from the rormeriiie .luiuuiit 
0 the re lan-s , lone to the subbet 
purchase' BMtrvlmnj ienton, ■> ^ r.. 

505 ; 3 L. J., Cli. 20:b 
sale of 

VmkVrte?g™'.d title by the Ht .Mavnoxt f.om 
uddeVtime A. was to be entitled to tue ventsaud 
pnfits. A. further agreeing to pay ' 

farther sums as should be awarded by indillereut 
ersons fa respect of any increase iti the jalue 
Lf the estate, by iloaths. Ihe purchase pas- 
nnt. comnleted for a considerable pera.td 
Held, that the vendor was not 
benefit of any increase m ‘1/^ 

estate from the of lives 

Chafilpernowne, CL eSc 4. ot.J , •> 

^"^Oumre on what prineil lo the Increased value 
of an estate arising from the dropping o lives 
between the coumiencomont and cmpielruii fa 
the contract, is to be calculated. J.ninsend v. 
Champtriiou'tir, 3 Y. & C. oOo. 

Sale of Pablio-iouse — Transfer of bieence 
lieenee oaffected.”]-A sti,mlation in an .agree- 
ment for a sale of a publu'-hoiisO Ih.ir t u- 
Vm-oement is to be void at_ tire purelmser^:, 
option if the lieonoo shall be indorsed or olhvt- 
VLe affected prior to completion, rnerely imj 
on the vendor the obligation of having at the 
date fixed a valid and existing lioeneo upon 
which the purchaser can apr-lv at once to tue 
magistrates for interim protection and transKi . 
ami of joining with the purchaser or authoi,-,- 
L him to nso the vendors name upon suen 
aiJplications. t a. v. 11 n.vM«, 

(>6 L. J., Ch. 402 : [1897] 1 Ch ,0o : fa D. 1- 
459 : 4.5 W. E. 428 ; 61 J. P. ohO. ^ 

If the ma^rii^tmte lihoaLl refuse siuui apjaita** 
tions on any ground other than f 

is not clean or valid, the vendor is st ill uditkd 
to speciiic performance. Ih. 

Improvements.]— xi purchaser wdio Ims laid, 
out money in bona Me iinprovejnerits (>u lani s 
purchased by him upon a sale which I 

but not fraudulent, is eiititied^io an allou^ame 
for sums so expended, by him. iStrp/tcij \. 
BMidpIf, 12 L. T. 176 ; 13 ^V. ih 370.^ 

There may be a degree of iinfairucs> in ohiam» 
ino- articles for the ]»urcbase of an cso.itc, ior 
Which this court will not au tlu'm a<uie iuit 
will refuse its aid to carry tnem int.o vxemi^i 
and if the party who obtained snclmirtirles had 
been in possession, and made lasting impi\^vcv 
meats, he sliaU be allowed for them on consent- 
ing to deliver up the articles, am! accaniiit for 
the profits, Satage v. Tapioif Cas. t. laib, 

3S4. . . - 

Where the title is fraudulent, equity, m 
relief, will reimburse the party in |)h««wa for 
permanent improvements. Skim f* *, 

Ball & B. 444. . 

In an action against an agent for wconvcyancc 
of an estate purchased of Ills princiml, a 
was made, and on a suppkmeptal bill 
purchasers a decree. waa made for 
them of the purchase-money by the afcat ana 
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for an allowance to them for substantial repairs 
and improvements, Treedvan v, Beav. 

■ ■ 

If an assiprnec purchase part of tlie binkvupBs 
estate, and improve, the e^.tafe must be resold, 
and put up at rlic ]-riee "ivon by the assignee, 
adding tlic sum laid out in improvements. 
Jkivitt, Lk Johndon^ la n\ 2 JMont. & Ayr. 

477 , „■■■■■ 

How Valued.] — In estimating lasting 

improvements, old buildings jjuiled down, if 
incapable of re})air, to be valued as old materials 
only. liohiiL^on v. UidUnj^ h Madd. 2. 

Belay — Sight of Way.] — The purchaser of 
a piece of land agreed, as part of the con- 
sideration, to giunt within a given time to the 
vendor a right of way, ami to make a road with 
sewers leading to other land belonging to the 
vendor. The purchaser was unable to grant the 
right of way or to make the road and sewers 
until long after the time fixed, and the vendor 
brought an action for s])ecific performance and 
for damages as the other land had remained 
unproductive until the road was made ; — Held, 
that judgment for specific performance with 
costs must be gfiven but no damages, as the 
contract was for a sale of real estate ; there 
being no distinction between a contract to grant 
a right of way and make a road and servers, and 
a contract to sell real estate. The principle on 
which in such a case damages would be assessed, 
discussed, llowo v. London School Boan% 57 
L. J., Ch. 170 ; 36 Ch. D. 619 ; 57 L. T. 182. 

c. Expenses and Deterioration. 

Lease for Lives.] — Distinction between a pur- 
chase and a lease for lives; as time is not 
essential in a purchase, any delay may be com- 
pensated, either by receipt of the rents and 
profits, or, in case a title cannot be made out, 
by interest on the deposit; but in a lease 
depending on lives, where time is most essential, 
delay does not admit of any compensation. 
Ormond v. Anderson. 2 Ball B. 370 ; 12 K. E.1G3. 

Purchase of Life Estate.] — The case of the 
purchase of a £ee-sim}>le is distinguishable from 
that of a life estate with respect to compensa- 
tion for casualties. Veseij v. El wood., 2 Con. & 
L. 47 ; 3 Dr. & War, 74 * FL & K. 6G7 ; 5 Ir. 
Eq. 11 . 184. 

Purchase Money in Court.] — The amount of 
deterioration of an estate, pending a suit for 
specific performance, having been ascertained by 
an issue, the purchaser wms allowed it out of his 
purchase money which he had paid into court, 
under an onler, with interest from the time when 
he paid in his money. Fergmon v. Tmhnm^ 1 
Sim. 530 ; 27 R. B. 236. 

Belay in Completion.] — In xiugust the plaintiff 
agreed to sell a property to the defendant. The 
contract was to be completed on the 9th October 
following, and the purchaser was to be entitled 
to possession up to that time ; and if the pur- 
chase should not then be completed, the pur- 
chaser was to pay interest at 5 per cent from 
that clay until Ml payment. In November the 
time for completion was enlarged to the 21st 
February, when the purchase money was to be 
paid without interest, and the defendant let into- 


possession. The defendant had not taken posses- 
sion, and great dilapidation had occurred : — 
Held, that as a good title had been shown in 
August, and that the defendant should sustain 
the loss by dilapidation, and pay iiitcro=:t at 
4 per cent, on his purchase money from the time 
of filing the bill. MincMn Y. isanee. 4 Bcav. 
332. ■' 

Completion of contract being delayed fr>r 
three years by diiiiculties in title, vendor iy 
accountable for deterioration of the laml dur- 
ing that period. Foster y. Deacon^ 3 jiadd. Si) 4 ; 
18 R. R. 251. 

When the completion of a purchase is delayed 
through the default of the vendor in possession, 
and the property has diminished in value, or has 
been deteriorated by permissive waste, the pur- 
chaser is entitled to compensation. llegenL.^ 
Canal Ca. v. Warf\ 23 Beav. 575. S. I^., Phillips 
V. Sih'ester (supra, coL 1257) ; Ge&ye v. Mont- 
rose 26 Beav, 45. 

Deterioration of the estate, arising from delay 
in completing the purchase, is not a ground for 
rescinding the contract, but may be the subject 
of an allowance to the purchaser. Lord v. 
Stephens., 1 Y. & C. 222. 

-Extraordinary Expense.] —Where, be- 
tween the elate of the contract and conveyance,, 
any deterioration to the property occurs from 
accident, without the fault of either party, the 
loss falls on the purchaser. But where, without 
any improper neglect or delay, a purchase could 
not be completed for thi’ee years, and the death 
of a trustee for sale occasioned the expense of a 
fine on a new admittance, although by the con- 
tract the conveyance Was to be at the expense of 
the purchaser -Held, that the extraordinary 
expense of the fine should be borne by the trust 
estate. Par amor e v, Greenslade^ 1 Sm. &; Cf. 
541 ; 23 L. J., Ch. 34 ; 17 Jiir. 1064. 

Mistake by Third Party,] — Deterioration 
arising from the agreement betw'een intended 
purchaser and tenant of vendor being misunder- 
stood by tenant, purchaser lieid liable to the loss. 
Ilmford Y. Purrier., 1 Madd. 532 ; 16 R. R. 
260. 

Loss by Eire.] — It is against natural justice 
that any one should pay for a bargain which he 
cannot have ; as if A. articles to buy a house, and 
the house is burnt down before the day of pay- 
ment, A. is not bound to pay the money. Stent 
V. Ballis, 2 P. Wms, 220. 

Contract for sale of houses, wRicIi from defeets- 
in title, could not be completed on the day fixed 
the treaty was proceeded in on proposal to waive 
objections on certain terms ; the houses being 
burnt before conveyance, the purchaser is bound 
if he accepted title. Palm v. MeUn\ 6 Ves. 
347 ; 5 R. R, 327. 

A vendor agreed with a purchaser for the sale - 
of a house which had been insured against fire. , 
The contract contained no reference to the in- - 
surance. After the date of the contract but 
before the day fixed for completion, the house 
was damaged by fite and the vendor received 
the insurance money. The purchase was after- 
wards completed, and the purchase-money, with- 
out any abatement, was paid over to the vendor : 
— Held, that the insurance company wus tmtitled 
to .recover back a sum equal to the insurance 
money from the vendor. Castellain v, Preston 
11 Q. B. B. SBO., 
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k house injured by the vendor was after the chaser, are boniirl,^ so far as the.T reaso 
date of the contract for sale, but before comple- to keep the premises properly teiianh 
t ion, partly burnt down, and the vendor received as they remain in their possession. \ 
the insurance inone3^s- There was no provision know that the purchaser is contidin' 
in the contra, ct as to insurance Hold, that the for the inanageinent of the propert}’-^] 
purchaser as against the vendor could not recover and cannot sue the teiiauts dirccir 
the insurance monej^s either as an abatement of employ a proper agent, thej^ mii<t sc 
his purchase money or for the reinstatement of does his duty with reasonable eiilciency 
the premises. Rainier v. Predim. 50 L. J., Cli. v. I/eudiaiv, 29 L. E. Ii. 352. 


Outgoing Tenant— Dlstres3.] — A fann was 
.sold un dor tlie direction of the conrt, sii}>;ecr to 
.such tenant right as the outgoing’ tenmit hliouhl 
possess. The fur completion was the 29th 
Sept. Qlie [uirchase money was paid, and the 
purchaser let into possession on the idrn 0(*t.. 
but no conve^aince luul been executed. The 
term of the tenant in occupation ex]>ire<l on 
29th Sept. By his tenant right he left in the 
barns and ^mrds hay an<I straw, and as the 
rent had not been paid, the receiver threatened 
to distrain on this Held, that the persons 
who had the legal estate had a. right at law 
to di.strain, but that in Cipiita^ they uuist be 
regarded as trustees for tlie |ui!‘cha>er. and 
could not be allowed to exercise their legal right 
in such a way as to prejudice the pui'chaser. 
Pnicen\ Pi rk Manhty v. ArvhduJe, ti3 L. T. 
G2li ; 39 W. E. 1<S5. 


Vendor allowing Premises to fill into Dis- 
repair.] — An agreement for purchase of real 
estate provided that the purchaser should be en- 
titled to the possession of rents, from a date, and 
ill the event of the purchase not being completed 
on that day, the purchaser should pay interest on 
the unpaid balance till completion. Disputes 
having arisen, the purchase wais not completed 
for several years, and the vendor refused to allow 
the purchaser to take possession in the meantime, 
but suffered the estate to remain unoccupied, and 
to fall into decay : — Held, that the piirchaseiv was 
entitled to charge the vendor with rents and 
profits wdiich, wdthout wilful default, he might 
liave received, and also with deterioration, and to 
set off what might be found due against his pur- 
chase money and interest. PJdllljn y. Silvester^ 
supra, col. 1257. 

Vendor’s Duty to Preserve Land.]— Upon a 
contract of sale of real estate, the vendor 
remaining in possession is bound until com- ^ 
pletion to use reasonable care to keep the { 
premises in the same condition as at the date of 
the contract of sale. Clvrlie v. GO Ij, J.. 

Q. B. G79 ; flSOl] 2 Q. B. 45G : 56 J. P. 5— 


in the particiilar.s as in the re.^pec 
tions of .specilied under teiianrs, ai 
Messrs. J., ’‘at the very low rent 
annum, wdio h.ive received notice 
a day past, but with a subscqn 
permission to occupy on the san 
before, until the tenements are 
couti’acted to be sold, subject to 
that the purchaser should be eai 
rents from a specitied day : — He' 
purcha.ser not having required the 
turn the tenant out, they were n 
wilful default in allow’ing him tc 
the lesser rent ; and specific perfc 


Dilapidations.] — Sale on 2nd March of a 
house ‘‘ with possession,” the purchaser to take 
the late tenant s fixtures at a valuation if he 
desired. B. purchased the house at the auction. 

'It appeared from the abstract delivered to the 
purchaser that the house had been let upon a 
lease, determined b^’ notice on the 25th March, 
and which contained covenants by the lessee to 
keep and deliver up the premises in good repair. 

The tenrmt was bankrupt in Janiiaiy, and the 
vendor carried in a proof for ('lamages for breach 
of the covenant to repair : — Held, that the pur- 
chaser had contracted for the purchase of the 
possession of the house as it stood, and could not 
he entitled to the claim for damages for breach of 
the covenant to repair, because that claim was . 

incident to the reversion of the lease, which he | ^hase, and an action for 
had not purchased. MUe and, Prown, In 58 ' “ ^ 

L.T, 307. ^ , 

tion as to interest was 

Vendor’s Duty to let Premises.]— When the ordered specific performance, 
vendor of a farmv subject to a yearly tenancy, ence tc a.:ccrta::: th: 
finds that, wuthoiit default on the part either of onlered thedeiundant to ps ^ 
himself or the purchaser, the purchase cannot that the plaint itf was entitled ti? ititeresi at' 4 
be completed on the appointed day, and that the damages from the time wlum 

tenancy will determine before actual completion, landlord took possession, Jlamk 
it is his duty as trustee for the purchaser, to re^ Ch. D, 563 ; GO D. T. 610 — C. A. 
let the farm on a yearly tenancy, sons to prevent 

it going out of cultivation, unless he obtains an Durehaser in Dossessioa— Purchase Moaty— 
indemnity from the purchaser against all risk Payment into Court,]— here a purchaser is in 
ari.smg from its remaining unlet. JEgmunt (^EarV) possession, even under his contract to purehascj 
V. Smithy L. J,, Ch. 356 ; 6 Oh. JD. 460. and has made no objection to the vendar% tltlCi 

Unpaid vendors of a property, consisting of the court will not order him to pay the balance 
hoiise.s let in rooms to waickly tenants, wdio are of hi.s purchase money into court without giving 
Ki a position of qualified trusteeship fox a pur- ! him the option to retire from possi^ion ualew he 


Agreement to Purchase at a Valuation — Inte- 
rest — Damages.] — A lamllonl and tenant agreed 
that at the expiration of the tenancy, the former 
should purchase certain machinery on the «ie- 
mised premises at a valuation. On the ex|u' ra- 
tion of the tenanc}^ the landlord refu.'^ed to pur- 
" r s]'HK‘ifit* ]>eri\'«nui'usee 
by the tenant, who m.ade no claim for interest tw 
damages, wa.s d!sm'isse<l. On appeal, the ^m^s- 
tion as to interest was not raised : buf tlsc. <*ouri 
dircHd'ed t\ refer- 
ence to a.scortaiirtbe value <»f the fixturiA and 
ay the amount : — lltfid. 
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lias (Idiic someiluDg which has interfered with 
the value of the ])roperty as a security for the 
balance of parciaise money. Greemcood v. 
r«™c, GO L. J., Ch. 851; [18911 2 Ch. 114 ; C4 

L. T. 261 ; 89 W. E. 815. 

B. agreed to i^urchase a manor from A., 
and to complete on or before the 24th July, 

1 84.8. 1 1 was also agreed that, on the completion 
of the purchase, the purchaser should be entitled 
to the rents and profits of such parts of the 
estate as were let. The day of completing the 
piu'cliase was, for the convenience of the pur- 
chaser, altered from the 24th June to the 24th 
July. A tenant of copyhold premises, parcel of 
the manor, having died in 1836, the admittance 
of the parties entitled was postponed from time 
to time, at their rc(|uest, and did not take place 
till the 1st July, 1848 ; and in December of the 
same year the fine was paid to the vendor. The 
conveyance to the purchaser was executed by 
the vendor in August, 1848, and the purchase 
monej^ was paid in the following September : — 
Held, that the purchaser was not entitled to the 
fine. Ilardimcliv (^Earl') v. Sandys {^Lord^, 14 

M. & W. 761 ; 18 L. J., Ex. 238. 

Eeimbursement of Expense by Drainage Com- 
missioners.] — A local drainage act provided, that 
the owners and proprietors of lands, their respec- 
tive heirs and assigns, should be reimbursed such 
expenses or such share thereof as should be ascer- 
tained by certain commissioners appointed under 
the act ; a subsequent act, imposing an addi- 
tional tax on those lands, provided that such tax 
shouhl not be payable until the repayment of 
such of the above expenses as the owners and 
proprietors of the lands for the time being 
shouk I make appear to the satisfaction of the com- 
missioners to have been necessarily expended in 
making banks. A third person, who had ex- 
pended a large sum of money in making banks, 
afterwards sold his lands, without reserving, or 
noticing in the conveyance, the reimbursement 
above mentioned ; and the commissioners having 
subsequently determined the amount of the 
reimbursement : — Held, that the purchaser, and 
not such third person, wms entitled to receive it. 
El/ff/ V. Withani XaviyatLni Co,^ 8 B. & Aid. 

: 454. 

Succession Duty — Sale of Expectancy.] — The 
heir-presumptive of an estate in fee agreed to 
sell his interest free from incumbrances : — Held, 
that as between him and the purchaser the suc- 
cession duty ought to be borne by the purcha-er. 
Cooper V. Traohy (28 Beav. 194) followed and 
approved. LooHfhaoi Hotel Co.^ I/i re^ GO L. J,, 
Ch. 110 ; 39 W/E. 156™C. A. 

Duty payable in respect of Increased 

Yalue on Determination of Leases,]— Lands 
subject to leases at ground-rents were sold sub- 
ject to leases, but free from incumbrances, the 
contract making no provision as to the paymeiit 
of succession duty:— Held, that the succession 
duty payable in respect of the increased value 
of ‘the property on the determination of the 
leases, payment of which had been postponed in 
accordance with s. 20 of the Succession Duty ■ 
Act, 1858, must be borne by the vendors. Kidd 
and Gihhond' Contract. In re, 62 L. J.. Ch. 436 ; 
[1893] 1 Ch. 695 ; 3 E. 268 ; 68 L. T. 647 ; 41 
W. E. 507. 

‘‘ Outgoing^’*]— Conditions of sale of lease- 
h old property provided that the vendors should 


pay all outgoings up to the half -quarter day, 
when the purchase was to be completed : — Held, 
that under the term ‘^oiitgoings,” the half- 
quarter’s rent w^as payable by the vendor^. 
Lames v. Gihstm^ 35 L. J., Ch. 148; L, E. 1 
Eq. 185 ; 11 Jur. (F.s.) 873 ; 13 L. T. 316 ; 14 
W. E. 25. And see Mid gley y. Coppoeh^ 48 L. J.. 
Ex. 674 ; 4 Ex. D. 309 ; 40 L. T. 870— G. A. 
Supra, col. 1107. 

Order to Pull Down Dangerous Structures 

on Land.] — By a contract for the sale of land 
by the defendant to the plaintiff, the defendant 
agreed to clear ail “ outgoings ” up to the date 
fixed for completion of the purchase. Prior to 
that date, notices were served upon the defendant 
by the L. council requiring him to pull down 
certain buildings upon the land as being danger- 
ous structures. The defendant failed to comply 
with the notices, and, a magistrate having made 
orders to enforce them, the buildings wTre, after 
the date fixed for completion, pulled down by" 
the council, and the plaintiff paid them the ex-- 
penses incurred in executing the work. In an:^ 
action by the plaintiff to recover the amount 
from the defends nt : — Held, that the expenses . 
were .“outgoings” within the meaning of the« 
contract, and that the plaintiff was entitled to., 
recover, although the w’ork was not executed 
until after the date fixed for completion. Trhhs - 
V. Wynne, 66 L. J., Q. B. 116 ; [1897] 1 Q. B. 74... 

Pines and Heriots.] — A copyholder contracted . 
with a company for the sale of his tenement, 
wdiich w'as subject to a heriot and to quit-rent 
and fines. The heriot w'as supplied by severance 
of the copyhold : — Held, that the vendor wms 
not entitled to have the remaining part of his ■ 
copyhold discharged from the heriot ; and that, 
he could not refuse to execute the conveyance on 
the ground that the company had not appor- 
tioned the rents and fines, but must proceed^ 
himself under the raihvav consolidation act.,- 
Parker v. S. E. B., 1 W. WSU. 

Copyholds ordered to be sold by the court, 
were put up for sale in lots, and purchased by 
different purchasers. After the sale, and boforev 
the completion of the conveyance by surrender, 
the tenant on the court rolls, who was the surviving 
trustee, died, thereupon it became necessary 
for his heir to be admitted, and a fine and fees 
paid:— Held, that the fine and fees must be 
paid out of the fund belonging to the cestuis que 
trustent. ParamoreY. Greensla 'e, 1 Sm. dicGiff, 
541 ; 23 L. J., Ch. 34 ; 17 Jur. 1064. 

A condition of sale, which stated that “the 
purchasers should have proper surrender, con- 
veyances, and assignments of the premises at 
their owm expense, did not bind them to bear 
the expense of procuring the concurrence of all 
proper parties. IK 

I'he purchaser of a copyhold estate (devised, 
subject to payment of debts, in trust for sale, 
and sold during the infancy of the heir, under 
the usual decree) is not entitled to have a 
portion of the purchase money retained in court, 
as a provision for defraying the expenses of the 
fine, which would become payable on the death 
of the heir before a conveyance. Morris v. 
Clarkson, 3 Swanst. 558 ; 19 E. E. 277. 

Sale of Eeversion — Timber Cut,] — A tenant 
in fee simple having contracted to sell the re- 
. version of his own life, cut dow;n ornamental 
, timber. , After his death, in a suit for the ad- 
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reversioii brought in a claim for damages. In the auctioneers’ charges tor^ tiie abortne salC; 
the opinion of the court the evidence did not and the costs incurred by him in prc|janiig to 
show that any injury had been done to the re- complete the sale. jEs^'e.v v. DnniPli^ h. h. li) 
version : — Held, that as the purchaser had not 0. P. 53S ; 32 L. T. 47(). i. •. i 

applied for an injunction to restrain the cutting. When a contract for sale goes ott by cietanit ot 
he could not claim damages. But, semble, that the purchaser, the vendor is entitled to intain 
if he had applied for an injunction, any timber, the deposit. JJarrc/I, i:/.?* parfp. i ///v/e/d Jm. /r. 

the loss of which would, in' his opinion, have 44 L. J., Bk. 138^; L. B. 10 Ch. oH ; do L. 1. 

been injurious to the ornamental effect, would 115 ; 23 W. B. 846. i • 

have been protected. Jhihh v. Yeherton, Hast- By a contract for sale of real estato it was 

parte, 40 L. J., Oh. 38; L. B. 10 Eq. stipulated that a portion of the purchase money 
“ ‘ should be paid immediately and the resuiue an 

the completion of the contract. There was no 
stipulation as to the forfeiture of the deposit in 
case the purchase went off thi’ough the pur- 
chaser’s default. After the title had been ac- 
cepted the purchaser became bankrapt, and the 
trustee disclaimed: — Held, that the vendor was' 
Belief against | entitled to retain the deposit. Ih. 

•€ a imrchaser became ]>ankrupt after 
. . ‘eemeiit for the purchase of certain 
property sold by auction by ortier ot . the; coui‘t, 
and his assignees refused to complete the;, |)iir- 

aees 'were .nipt 
■’ ’ i imld by 
ngreoineut, tbough 
sale did not stipulate for the 
event of the pur* 
*ee X, IMihermufk^. 
Ch, 


d. Purchase llConey and Deposit, 
i. Deposit, 

a, Payment and Forfeiture of. 

Belief against Forfeiture.] 

forfeiture of the deposit, upon putting the other | When 
party in the same situation as if the contract j signing an agi 
had been performed at the time agreed. Moss v. 

Matthews, 3 Ves. 279. 

chase : — Held, that the assl^ 

Contract not Completed.] — ^When a purchaser entitled to the deposit which had l^ecii 

by a decree in a suit for specific performance the bankrupt on signing the 

was decreed to pay the purchase mone}^ within the conditions of 
a specified time, and failed to do so, the court, forfeiture of the de[)Osit in the 
on the application of the vendor, ordered the cha.ser making default. IJepr 
contract to be rescinded, and stayed all proceed- 3 Ish B. 187 ; 4 Giff. 479 ; 33 L. J . 
ings in the suit, with costs to be paid by the 9 Jur. (N.s.) 1317; 9 L. T. 533; 12 W, it. 
purchaser, and refused to make an order for the 191. 

Teturn of the deposit to him. Dann v. Vere, 23 Semble, where a purchaser makes default. 
Jj, T. 432 ; 19 W. B. 151. no express stipulation is necessary to entitle 

the vendor to the deposit. Ih. Jjifi see nr^'f 

Condition to make good Loss on Besale.] — Case. 

'Conditions of sale stipulated, “that if the pur- 

■ebaser shall fail to comply with these condi- Bankruptcy.] — The lord chaneellnr's junsdic- 

tions, the deposit money shall be actually for- tion as to acts done in the_ bankruptcy i^ nyi 
feiteci to the vendor, who shall be at full liberty determineil by the superseding of the coinmls- 
to resell; and any deficiency that may arise siou ; so, after the commission is saperseded. a 
upon such re.sale, together with all expenses petition will lie on behalf of a purchaser of the 
attending the same, shall immediately after such estates put up to sale by the assignee^, for the 
second sale be made good by such defaulter, and repayment of the deposit. leeitw. lie jnirte, 
•on nonpayment thereof, such amount shall he Buck, 428. 
recoverable by the vendor as and for liquidated 

■damages.” The defendant did not pay the de- Supersession.] — A bankrupt s afedgutes 

po.sit, or complete. The plaintiff resold at a contraete<i for the sale of his ct^tpylitfld lands, and 
price below that for which the defendant had received a deposit, 41ie eummissiua w'as after- 
purchased, and the deficiency, 'with the expenses wards superseded. Another commission issued, 
'•of sale, exceeded the amount of the deposit : — upon the petition of aiicuhcr creditor, atki the 

Held, that the plaintiff was entitled to recover same assignee.s were ciiosen Ikdd, that the 

from the defendant the amount of the deficiency plaintiff, liaving abandoned his eountug ]icndii}g 
and expenses oni^q and not, in addition to this, the old commission, might icc^n'or ba<*k his 
the amount of the deposit, OehencUnx, Ilmleoj, deposit v, 1 M.nrshall, 583 ; 6 

m. Bl k El, 485 ; 27 L. J., Q. B. 361 ; 4 Jur. Taunt. 259, An<l see 11, per v. C<u»mhr.s. 6 B. A 

(K.S.) 999. 0. 534 ; 9 D. k B. 562 ; 5 L. d. {OM) li. II. 2u0 : 

Had the deposit been paid, and the bargain 30 B. B. 417. 
comj>leted, the deposit would have gone in part 

payment of the purchase money, and in case of Bisclaimer.] — X. contracted in purchase 

the non-completion of the bargain, if the defi* an estate, and a bill was fileil again<t him for 
ciency and expenses had together been less than specific perfurmance, lie then Isecarnc bankrupt 
the deposit, the purchaser would have been cn- on his own petition, having brenighr an aciion lu 
titled to the whole deposit, but nothing more, recover his dej^osit, which was re>! rained on the 

terms of the deposit being biougfit inlo court. 

. ^ ^ The assignees wci’e then made parties to the suit, 

^ Bight of Vendor to Eetain,] — By the condi- and disclaimed in respect of the contract,, 0n 
tions of sale it was provided as follows : — “Should inquiry a good title, was certified i—lltdd, the 
the purcliascr neglect or fail to comply ■with any assignees and bankrupt ai^pearing, that all upro- 
ot the conditions, his deposit money shall be ceedings must be stayed, md tlie dcptwlt paid 
absolutely forfeited to the vendor, who shall be out to the party paying it iip without |>»juiilce 
at liberty to resell the property.” The purchaser to any proceeding under the Bankrupt; Act, 1 134 
paid a depo&it, but_ failed to complete. There s. 146, Hell V, Mkm, U L. Tl 697 ; II W' % 
wms no resale: — Held, that the vendor W'a$j908. And see siipi’a, ' 




b. Kcturn of. 

■Forfeiture f^r Hou-Completion.] — A bniiknipt 
bavi]]^ dispose 1 of his go'xls in fraud of his 
creditors, opened an account in a bank with the 
IDroceeds, and having entered iido a contract for 
the purchase of land in an assumed r.ame, paid a 
<Iej>osit to the defendant, the auctioneei-, by a 
cliepiic U]!on the bank. The vendor and the 
defemlant acted borui fitle and witliout notice of 
the barikru})tcy or of the fraud : — Held, that the 
bankrupt's trustee was not entitled to recover 
the deposit so as to prevent it from being for- 
feited to the vemlor upon the non-completion of 
the contract. CoUms v. StimK-ni, 52 L. J., Q. E. 
44U ; 11 Q. B. D. 142 ; 48 L. T. 823 ; 31 W. Id. 
•i)20 j 47 J. P. 4-39. 

Agreement to make “ G-oocl Mark3table Title” 
— Purchaser’s Knowledge of Defect.] — T. agreed 
to sell to C. certain freehold liou^o*;, and to make 
a good marketable title. On investigation of the 
title it appeared that the houses were subject to 
stringent restrictive covenants which were ad- 
mitted to make the title not a marketable otie. 
C. brought an action to recover back his deposit. 
'T. adduced evidence that C, knew of the restric- 
tions at the time of the contract, and the jury 
foumi that he did: — Held, that this evidence 
could not be admitted to modify the terms of the 
express contract, and that the plaintiff was 
entitled to recover. Cato v. Thowjmn, 9 Q. B. I). 
aie ; 47 L. T. 491— C. A. 

Defective Title.] — ^An intended purchaser, who 
l)y the conditions of sale is to have a good title 
.made out, may, upon an insufficient title being 
offered to him, recover his deposit money and 
expenses, in an action against tlie intended 
vendor. Simmons v. Ileseltine. 5 0. B. (N.s.) 554 ; 
:28 L. J., 0. P. 129 ; 5 Jur. (N.S.) 270 ; 7 VV. 11. 
133. And see General 3Ieat Snjyply Associatloa 
V, Bovfflei\ 41 L, T. 719, infra, col. 1341. 

TJuder tTuwritteu Contract.]— Upon the 

abandonment of an unwritten contract for the 
sale of laud, on defect of title, the deposit 
money paid to the auctioneer may be recovered. 
Goshell V. Ar oiler, 4 IST. & M. 485 ; 2 A. & E. 
mo ; 1 H. & W, 31 : 4 L. J., K. B. 78. 

But the expense? of investigating the title 
cannot be recovered without proof of a contract 
binding on the vendor, nor interest upon the 
deposit. 7/;. 

— Specific Performance Impossible.] — 
Wliere the word assigns ” was omitted in the 
description of the donees of a power of sale 
contained in a wdll, the title of the devisees of 
the surviving donee was held to be too doubtful 
for a court of equity to compel specific per- 
formance of a contract of sale entered into 
between the plaintiff and such devisees, and 
he was held to be entitled to recover his 
deposit. Stevens v. Austen, 3 EL & EL 685 ; 
30 L. J., Q. B. 212 ; 7 Jur. (^.s.) 873 ; 3 L. T. 810. 

Defect subsequently Discovered — Common 

Uistake.] — The conditions provided that the 
purchaser should pay a deposit, and that if he 
failed to comply with the conditions the deposit 
should be forfeited and the vendors should be at 
liberty to resell. The purchaser paid the deposit,' 
5 ind accepted the title, but when the time for 
completion arrived he could not provide the 


residue of the purchase money. The vendors 
therefore ' rescinded the conduct. Three years 
after, on a sale to another purchaser, it" was 
den’ded- that the title was bad, owing to a 
defect which appeared u]->on tlie face bf the 
abstract delivered to the first purchaser. The 
first purcbiser thereupon brought an action to 
recover his deposit on the ground of mutual 
mistake and failure of consideration: — Held, 
that the title having been accepted, and the 
deposit having been forfeited solely in conse- 
quence of the purchaser’s default, he was not 
entitled to recover the deposit. Soper v. Arnolfl, 
59 L. J., Ch. 214 ; 14 App. Gas. 429 ; 61 L. T. 
702; 38 W IL 449— H. L. (E.) Affirming 52 
J. P. 374. 

Delay in Sending in Objections,] — The de- 
fendant purchased from a railway company land, 
which, not being " superfluous,” the company 
had no power to sell, as freehold building land. 
One of the conditioMs of sale was that tlie 
purchaser should send his objection, if any, to 
the title within seven days from the delivery of 
the abstract. The plaintiff declined to complete 
after the expiration of the seven dajs, and sued 
for the deposit : — Held, that the deposit could 
not be recovered. Rosenberg Cook,iA L. J., 
Q. B. 170 ; 8 Q. B. D. 1G2 ; 30 W. B. 344— C, A. 

Objections, when Made.] — In an action to 
recover the deposit on the purchase of an estate, 
on the ground of a defect in the vendor’s title, 
specified on rescinding the contract, no objection 
can be insisted on at the trial which was not 
stated as a reason for refusing to complete the 
contract, if it is of such a nature that it might 
if then stated be removed. Todd v. Iloggart^ 
M. & M. I2S. 

Kon-performancs — Contract under Seal.] — 
If A. agrees to sell an estate to B., and is after- 
wards disabled from doing so, B. may recover 
back the money deposited, although the contract 
for the sale i.s under seal. GretiUe v. Ba Costa, 
Peake’s Ad. Gas. 113, 

— — Copyhold.]— A. agrees with B., lord of the 
manor, to purchase a copyhold for two lives, 
such as A. shall name. A pays 2007, , part of 
the purchase money, and was to pay the rest in 
three mouths ; a court is held ; three months 
pass ; B. died suddenly, and the manor came to 
one who was not bound by the contract. The 
executor of B. to refund 2007. Awbrij v. Keen, 

1 Vein. 472, 

Tenant for life of a copyhold sold his 
estate, anl surrendered it -that the lord 
might admit A., the purchaser ; the copyholder 
in reversion entered and recovered at law ; A. 
was relieved in equity. Amn, 2 Free. C.. C, 118. 

Assignment of Public-house Licence.] — 

Upon a contract for the sale of a public-house, 
the vendor agreed to make a proper assignment 
of the licences on the day fixed for the comple- 
tion of the contract, or as soon thereafter as 
might be. ' The house had been carried on under 
a iicence granted under 9 Geo. 4, c. 61, in the 
name of the vendor ‘s son A,, as servant to his 
father. A. \vent abroad, and the business had 
been continued under the management of B. : — 
Held, that the vendor, not being able to obtain 
the indorsement of the licence by A., wars not in 
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a condition to perform his contract, and conse- 
([ucntly that the purchaser might recover back 
his deposit and the expenses which he had 
incurred in and about the purchase. Clay don v. 
Gmai, S7 L. J., C. P, 226 ; L. E. 3 0. P. 511 ; IS 
L. T. m ; 16 W. R. 1126. 

Intention.] — By an agreement for the 

purchase of a public-house, 3U0/. was paid by 
the purchaser by way of deposit, and in part of 
the purchase money. The purchase was to be 
completed on a certain day ; and it was agreed 
that, if either jiarty should refuse to perform 
the agreement, he should pay the other 1,CK)0Z. 
liquielated damages : — Hehl, that on this ngree- 
nient it was not intended that the 300/. should 
be forfeited on tlie failure of the purcliaser to 
complete the contract. Palmer v. Temple, 1 
P. & D. 370 ; 9 A. & E. 508 ; 8 L. J,, Q. B. 170. 

When Second Action Allowed.]— On the 

day for cora])leting the purchase the purchaser 
threw up the contract, on the ground that the 
vendor was not ready to complete, and sued 
him for l.OOuZ. liquidated damages, and for 
300Z. The jury found for the vendor, on the 
ground that he was ready to complete. After 
the writ was sued out against the vendor, he 1 
disposal of the public-house to another party, 
and the purchaser again sued him for 30u7, 
Held, that as the former action failed on the 
sole ground that it was prematurely brought, 
the judgment in it was no bar ; and that, as the 
parties did not intend the 300Z. to be forfeited 
as a deposit, the purchaser was entitled to 
recover it back. Ih. 

Ee-sale.] — On a sale of real estate tlie 

purchaser paid 5007., “as a deposit, and in part 
payment < f the purchase money.” The contract 
provided that the purchase should be completed 
on a day named, and that if the purchaser 
slionld fail to comply with the agreement, the 
vendor siiould be at liberty to re-sell and to 
recover any deficiency in price as lifjuidated 
damages. The purchaser’ was not ready with 
his purchase money, and the vendor re-sold tlie 
property for the same price :~-Held, that ttie 
deposit, although to be taken as part payirit nt 
if the contract was completed, was aho a 
guarantee for the performance of the conlraet, 
and that the plaintiff, having failed to perform 
his contract within a reasonable time, had no 
rigiit to a return of the deposit. Palmer v. 
Temple (supra) distinguished. ILuce v. Smltli, 
63 L. J.. Ch. 1055 ; 27 Ch. D. 89 ; 50 L. T. 573 i 
32 W. E. 802 ; 48 J. B. 773-G. A. 


recovered in this case as liquidated damages : — 
and furthe]’, that it could also be recovered if 
the action were looked upon as an a<*tion to 
enforce the forfeiture of the deposit. Capon r. 
Bennett^ 51 L. T, 70, 

Condition to Admit Title.] — A eontmet for- 
sale of superfluous land of a railway eompjiny 
which had been convey eil by the company tu tlie 
vendor containeda stipulation that the purch.a>er 
should assume and admit that everything was 
done by the company to enable them to sell i lie- 
land as smqflus land, and a further stijiulatioui 
that if the purchasers should tail to comply 
with the terms of the agreement th.o depoifc 
should be forfeited. In the investigation i>fc tlte 
title the purchaser tliscovcred that tlie 
owners had not waived their rigiit of pre-emption. 
The vendor then sold the Innd to one of the 
prior owners : — Hehl, that the purchaser was- 
hound by the stipulations to admit the title of 
the company to sell to the vendor; and cuiihl 
not claim a return of his deposit. BvP v. 
liamand. 48 L. J., Ch. 5U3 ; 12 Ch. P. 1 : 27' 
W. E. 712. And see Ihmenhemj v. Covk^ supra, 
col. 1270. 

Solicitor of Vendor — Stakeholder,] — A. was 
employed as solicitor fur the vcndrii* of real 
estate. By tlie conditions of sale the <lcp«‘Sit 
was to be jtaid into his haiuls as agent for the 
veiidor,” and he signed the contract of sale and 
receipt for the deposit as such agent : — llekh ; 
that he was not a stakeholder, ami was liable to 
pay over the cieposit to the vctulor uii deman<L 
and in default to pay interest from the timeoV 
such demand. Bdqell v. 7A/y, 1 H. k R. 8 ; 
35 L. J., C. V. 7 ; 'L. R. i 0. P. Su : 12 Jutg 

(x.s.) 27 : 13 L. T. 328 ; 14 W. R. 87, 

Payment by Agent.] — ‘Where A. beeante (la;- 
purchaser of tin eshite, and signed a mem<<ran- 
dum of agreement, as the agent of .8., w)u> 
afterwards repudiated tlm contraer. rff wlifeli 
notice was given to the agent <*7 the vent lor 
])ofore the paejment of the ilepo-h', whieli A., 
afterwards paiil : — ^Hekl. on the title pioving 
defective, tliat A, was eutith.-d to the deposit 
in his own name. Laagdrofh w 3» 

Stark. .1 45. 

Payment to Agent.]— A., as agent to B,, the- 
owner of the land, entered imt' an agreement 
for sale with C„ the agent of lb, Icat alo 
appearetl to act. on his ae-eormt, afid paiil d, 
]iart <)f the pin elia.^e- money as a depo-lt Hehb 
that L>, miglit sue B. to recover bae‘k the deposit 
on a breach of the agrcemetit. SarCik {JhikC} 

V. Worthy, 1 Camp, 337 : iU IL U. 749. 
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Where the ^'ciidor's bill for specific perform- 
ance is dismissed, on the ground of his laches in 
instituting the suit, and without any decision on 
the question of title, the court will not order 
the deposit to be returned to the purchaser, but 
will leave both parties to their legal remedies. 
Sovthrom.o v. Mvetcr 6 Hare, 225 ; 16 

L. J., Ch. 37S ; .12 Jur. 744. 

Power of the court to order the return of the 
deposit where the vendor’s bill is dismissed, he 
having given an undertaking. Iloyow v. Pmd, 
28 L. J., Oh. 555. S. P., Turquand v. Rltode,^. 
37 L. J., Ch. 830 ; IS L. T. 844 ; 16 W. R. 1074. 
S. P., Anaon v. Jladqes, 5 Sim. 227. 

Interest on,l — Tf a purchaser pays a deposit and 
the vendor is not able to make a good title, the 
purchaser is entitled to interest on the deposit 
from the time the purchase should have been 
completed, and may recover it from the vendor 
on alleging the special damage in his declaration. 
FimjuJiar v. Farlry, 1 Moore, 322 ; 7 Taunt. 
592 ; 18 P. R. 599. 

A party recovering back a deposit paid on the 
purchase of real property is not entitled to in- 
terest. BradAiaio v. Pennet, 5 Car. & P. 48 ; 1 

M. & Rob. 143. 

When a vendor fails to make a good title to 
an estate the vendee is entitled to be paid 
at the rate of 5 per cent, for interest on his 
depo.sit money, though the court of chancery 
had ordered piayment of 4 per cent. Ilodyes 
V. Lichfield {Fart), 1 Scott, 443 ; 1 Bing. (N.c.) 
492 ; f Hodges, 40. 

Where, in a suit by a vendor for specific 
performance, it was certified that a good title 
was not deduced, the court ordered a return to 
defendant of his deposit money, with interest 
at 4 per cent., and declared the defendant 
entitled to a lien on the estate of the same, and 
also for his costs. Turner v. Jlurrlott, L. R. 3 
Eq. 744 ; 15 L. T. 607 ; 15 W. R. 420. 

Agreement for sale of residue of a term of 
which twelve-and-a-Iialf years were uuexpired, 
and deposit paid. The abstract showed that 
the lessor had right to determine lease at the end 
of five years : — .Held, that the purchaser was 
entitled to rescind and to repayment of the 
deposit-money with interest. We^doti v. Saraqe^ 
48 L, J., Ch.239 ; 10 Ch. I). 730 ; 27 W. R. 654. , 

MiGdescription of Vendors.] — In the ' 

particnlars of sale of leaseholds, the premises ' 
were stated to be sold ” by order of the execu- 
tors;” they were in fact sold by the adminis- 
trator de bonis non of the testator durante* 
absentia of his next of kin ; — Held, that the title 
was not such as a purchaser was bound to 
accept, and the deposit with interest was ordered 
to be refunded. Wehh v. Kirhq. 7 De G. M. & 
G. 376 ; 26 L. J., Ch. 145 ; 3 Jur. (N.s.) 73 ; 

5 W. R. 189. 

Condition as to Eescicsion.] — A condition, 

that if any objection or requisition should be 
made which the vendor should be unable or un- 
willing to remove, it should be lawful for him to 
rescind the contract, and that in that case the 
purchaser should be entitled to a return of his 
deposit without interest, bat should not be 
entitled to any costs or damages, does not entitle 
the vendor, after making numerous fruitless at- ' 
tempts to remove an objection made by a pur- 
chaser desirous of being dischaiged, to return 
him his deposit only, but the vendor mirst then 
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pay interest upon the de})03it and the costs of 
the purchaser. MT'ulloch v. Gregory^ 1 E. 
& J. 286; 3 Eq. R. 495 ; 24 L. J.,‘Ch. 246 ; S 
VV. R. 231. And see case.% infra, col. 1493. 

A sale in chambers under a decree ha;vin 
been declared invalid: — Held, that the vendo] 
could not avail themselves of a condition en- 
ahling them, if unwilling, or unable for any 
reasonable cause to remove or comply with any 
objection or requisition by the purchaseiv to> 
rescind on payment of the deposit without 
interest and without costs on either side ; and 
that the discharged puicliaser -was entitled to 
the stock arising from his deposit, which bad 
been paid into court and invested, with the 
dividends thereon, or the actual amount of 
deposit and the produce, with costs, charges, 
and expenses. PoLcell v. Pincell^ 44 L. J., Oh. 
311 ; L. R. 19 Eq. 422 ; 32 L. T. 148 : 23 W. R. 
482. 

Misdescription.] — A person purchased afc 

a sale by auction, for 2,500^., property which was 
described in the particulars of sale as an 
“immediate reversion in fee simple.” ^Shortly 
after he discovered that by the conditions of 
sale, which were produced for the first time and. 
read aloud by the vendor’s agent at the sale, biitr 
which the purchaser was prevented by deafness 
from hearing distinctly, the purchaser was to 
take the property, subject to mortgages for 
I 2,500/., the real value of the reversion being con- 
! siderably under 5,000/. : — Held, that the pur- 
chaser was entitled to have the contract rescinded^ 
and that he was also entitled to have the deposit 
returned, with interest at 4 [)er cent., and, until 
payment, to a lien for the amount on the vendor’a 
interest in the propeity. Torrccnce v. Bolton, 42 
L. J., Ch. 177 ; L. R. S Ch. 118 ; 27 L. T. 738 y 
21 W. R. 134. 

Payment into Court.] — The court will not 
compel vendor to pay deposit money into court, 
though he retains possession of the estate, if 
delay in completion of contract is caused by 
purchaser. Wy/me v, Griffith, 1 Sim. & S. 147 y 

1 L. J. ( 0 . 8 .) cih. no. 

Payment by Cheque.] — The custom of aue- 
tioiieers to accept, on sales of large properties,, 
a cheque in lieu of cash for the deposit, ia 
reasonable, and a mortgagee vendor was held 
to be justified in acting on it, and not to ber 
guilty of negligence in the conduct of the sale, 
though the cheque was dishonoured. Parrer y. 
Lacey, 53 D. J., Ch. 569 ; 25 Ch. D. 636 ; 50 L. T. 
121;* 32 W. R. 196. 

On an agreement to transfer a public house 
and assign the licences, a cheque upon a 
brewer’s house is not sufficient if tendered in 
payment, though it is proved to be the constant 
practice to use cheques instead of raone.y, in 
order to prevent robbery, on account of the .late- 
ness of the hour at which settlements take place 
in the transfer of public-houses. Clarke v. JCmgy 

2 Car. & F. 286 ; Ry. & M. 391. 

Payment by I 0 TI.]— A. agreed to sell and B. 
to, buy a public house with this clause : “As 
earnest of this agreement, the purchaser has paid 
into the hands of the vendor 50b, which is to be 
allowed iirpart of payment at the completion of 
this agreement ; and if the purchaser shculd fall 
to fulfil his part of the agreement, then the 
deposit'money shall become forfeited.” Instead 
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;aveanIO tJ,^WchheneTer \ the vcnaor.' -S'f. /V.? v, 

A wl eBUtled to Bimingkav. llg., infra, col. 1282. 

forfeited deport. HbUon Bond ' On the sale of a freehold effete 

0. V. 81 ; L. E. 8 C. P. 161 . a^rieed that the puvolmse-inoiioy rfiuiud 

^d in°raihvay bond., 

h]-lf a party has given a bill parted .dth ^end;,r.‘on " ,.f 

cheque for the amount of a ho contract turned out o, he .a 

,y auction, any ground on which ofl, and on purchaser ai'l-yine 

jcovei* back his deposit, if p ‘ , cf the depo.siied liojo.. lie 

a irooderound of defenceman to A. toi tlic -lui , , , f jj j,i tpe kaiids 

; lor cheque. Oddy, due mm himself to ii. E. 

2C.M.&E.103 ; 5Tyrw.B71; «l-n which A. held 

^ Es. 16S. lhe ho,Kl:-Held, in a -suit by the porcluYcr 

Parties to Aotioa-Auotioneers as Co-Defen- 

daats.l-Auotioneers (as well as the jendoft) bond, pm-chaser to A. for the i.urjiosc 

held ti be proper defendants to an action mentioMd did not malce A., in the events wiiicu 

rescission and costs brougat by P induced happened, a constructive trustee lurtlie puicnast. 
a property, which he alleged that he was imMceci ]nircnast.?r ot lUc 

to purchase by the boiid for value without notice, he couhUini be 

such auctioneers. — bemble, ^ restrained from dealing with u. Ai<hn'ni 

have been open to him to make P^ ^ Burton, 32 L. J., Ch. IhO ; U Jur. 3JU : * 

toriTfo?;1owT^-C.k " L.T.,5S9; 11 AV. E. 103. 

Auctioneer, on motion of Uahility of Solicitor.]— On a controcr 

pay deposit into court, mm us^ bowWluncrion for purchase, a fart of tlio purehnsc-iu.mcy was 

hpenHei; andpurchaser restrained by injui ■•deiiO'ir" to the vendors Muicitor.wn. 

frk proceeding in ke had paid it awav at the desire of the venoor. without 

tioueerfor the deposit, m which action he had P‘|y ' • p£ tke purchaser. Hus civatcil 

obtained a judgment to the wtole ‘‘ cliffioiiltv in completing the puivliiise as r, 

deposit. Anncdey y. 3Iuggridge,l Madd.o93, ,. 1,3 3 ,iate would not lom lu tiu 

'bStmofSi granted to “f": dtpSl'lVf Soh^sir br 

auctioneer for the deposit, l], npiforma'ice the solicitor.s woiv decl.e'en uub.i 

sold was represented as -reehokV wuthd^^^^^^^^ L 1 ,^^ "ood the money. II wyia..’ v. 1 

adjoining, and turned out ^ Bea SU • Jur. 78G. 
hold ■ and although there had been great deiiy boat, du , - om. 

in making out the plaintiffs title. ForcyeeY, iji^^^ictioii against Suit for.] — TUtU'c n* 

ForcL 4 Bro. C. C. 434. ^ f • on -APtinn ' s?cneral rule of practice to the ciTct*t that Ihs 

Motion for an injunction to restrain an action ‘ ^ not inh suit for spoe'iie perfonmints 

against the auctioneer for the deposiVretoc^d | “°y",^ki an action by ihe pnr..-!i;.H'.: 

whore there had been a f ^"{^0 C lo^ \Lo ov^ihc devour. AVH v. Ah/ov, 32 h. J. 

of the vendor. Lhyd v. Collett, i Eio 0. 0. 16J . to recot ei ^ ^ ^ ^ 

and see V. teiipia, col. 117 . t enterimr into possc-^ion, km>wm, 

0 . tb. t.™ 

si“A“ru.r£^'f sy 

marketable title could not \f had (fcclared oiffi. on aclivory i.h alnlraei 

time. The counsel being of that opinion, a bill 2114 ; lb lb 7Bh 

by the purchaser for a specific performance vsfith t f 41011 ^ to^stav pr<.>eec<ling- in an a.cnt» 

a compensation was dismissed with costs, and an 1 . nurcdni'^er Tt> re<*<'fver the amount < 

appiicition afterwards made by the plamtiff that ^ ought b} a pu u 


of the deposit 
paid, and he 
agreement : — 
I'ccovcT 50b a 
Spurlis, 37 L 
17 L. T. GOO ; 
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o£ title, althougli objections are fully stated in 
defendant’s answer. Church v. Legeyt, 1 irice, 

ii. Purchase 3[oney. 
a. Payment in General. 

Possession Given, 1 — Though, generally, a pur- 
chaser cannot be called upon for purchase 
money until title made, yet where he is let into 
posscr-sion upon mutual confidence or speeci}- 
title, and the difiiculty is a mutual surprise, 
he cannot, without express contract, retain 
possession, withholding purchase money. Oibson 
V. Clarke’ 1 k V>. 5UU ; 12 B. U. 282. 

Beceipt Given Though no Payment ^ade.]— 
AVhere convejmnce is executed to purcliasei, 
wliu.'h oxiiresses purchase money to have been 
paid, estate does not pass by the conveyance m 
equity till money actually paid, although receipt 
for same is indorsed on convejmnce. 

Ansu/i (^Lord')^ 1 Sim. k S. 434 ; 3 Ituss. 488 , 

27 ll E. 117. . ^ . 

« Where upon the sale of a ship to A. and b., in 
which A. w^as to be interested in one-tinrd and 
B. in two thirds, and upon the execution ot the 
bill of sale, although expressing that B.hacl paid 
two-thirds of the purchase money, only one- 
third was actnally paid, and A.’s acceptances 
given for the remainder, ■which were, f 
becoming bankrupt, dishonoured Hdd, that 
B. remained liable for the payment of the un- 
paid purchase money, notwithstanding the form 
of the bills given for the amount. Zymi v. 
Chafers^ 2 Keen, 521. 

On Covenant to Pay by Notes.]— A covenant 
to pay B. 213Z. 15,9, as and for the purchase 
money for certain seams and beds of coal and 
minerals, in manner and at the times following, 
viz. : *‘21i5. Is. 6d. on the day of the date there- 
of, and the remaining 1921. 7s. 6^. J>y ^0“' 
several promissory notes, under the hand or the 
defendant, hearing date -vvith the deed, payable 
to D. or order on the 1st of July in every year, 
until the whole of the purchase money should be 
paid, with Interest thereon after the rate ot o 
per cent, per annum until the promissory notes 
ihould be paid,” is a covenant to pay the 
purchase money when the notes become due, 
and the covenant is not performed by the mei-e 
deUvery of the promissory notes. .Wfa'oa v. 
Jlolroyd, 1 El. & El. 903 ; 27 L. J., Q. B. 43 , o 
Jur. (N.S.) 1147 ; 5 W. E. 688. 


Condition as to Title.] — In an action for non- 
pavment of the residue of the purchase money, 
the declaration stated, that in consideration ot 
90/;. paid to the plaintiff by the defendant, and 
of the farther sum of 820L to be paid to the 
plaintifl on the 1st November, the plamtitt 
breed to seU and the defendant agreed to buy, 
a messuage, and to pay the ptamtifi ttm I’^suiue 
of the purchase money on the Ist Novembu , 
and that thereupon a conveyance ot the premises, 
and the freehold and inheritance thereof, should 
be made to the defendant by all proper parte 
at the expense of the plaintiff, 
agreed to produce a good marketable title to tne 
bfemises -Held, that the defendant was not 
bound to pay the i-esidue of the purchase money 
until a good title to the premises was made out 
bv the plaintiff, and he was ready to convey to 


the defendant. Munly v. Ctemmuui, 6 E-v. 
808 ; 2 L. M. & P. 550 ; 21 L. J., Ex. 288. 

Ill an agreement for the purchase ot aii estate, 
the purchaser stipulated to pay the I’esidue ot 
the purchase money on a day specified, ; 
the vendors making a good title or otherwise ; it 
such title should not then be completed, upon 
his executing a bond to complete such title, aria 
to convey the estate as soon as the estate coulcl 
be completed” ; till a good title is shown, The 
purchaser, though he had entered into possession, 
is not hound to pay the purchase monejn 6 larke 
V. 3 Euss. 320 ; 6 L. J. (O.S.) Oh. 1/. 

Eviotion of Purchaser.]— A. sold to B., and 
covenanted against himself and all claiming 
under him ; B. secured the purchase money, and 
was evicted by a title paramount to A.’s title ; 
B. was relieved from the payment of the pur- 
chase money. Ch. Gas. 

When eviction entitles a purcfiiaser to leliei. 
V. 3 SwansO 

Different consequence of eviction beiore ana 
after payment of purchase money. Ih. 

Payment by Instalments.]— In an action by a 
vendor whose purchase money was to be paid toy 
instalments, some of which were not yet due, .tor 
specific performance of his contract and a decla- 
ration of his lien, liberty was given to apply in 
respect of future instalments as they accrued 
due Nires v. Nires, 49 L. J., Ch. 6^4; la 
Ch B. 649 ; 42 L. T. 832 ; 29 W. R. 302. 

Security for.] — On sale of esta'te, part of the 
consideration was to toe an annuity, tout it was 
not settled how it should be secured ; the court 
ordered it to be secured on the estate as ^ 
by bond and judgment, which latter^ was the 
mode proposed toy purchaser. Peuvmytonw 

Decerall^ 2 Anstr. 550. 

Time for.]— A company ^itb a 1““^- 

owner to purchase a piece of land for 4,000i., ot 
which the sum of 2,000^. was to be paid at once, 
and the remaining 2,000L on a day 
a provision that if the whole of the 2,000/. and 
interest were not paid off toy that day, m which 
respect time was to be of the essence of the 
coiitract, the vendors might repossess the Und as 
of their former estate, without any obligati^ to 
repay any part of the purchcise_ mone^ v . ® ^ » 

that this stipulation was in tne nature of_ a 
penalty, from which the company was entitled 
to toe relieved on payment of the balance of the 
purchase money, with interest. 

U’hame,- Sock' Co., In re, BmUc, ^ f 

L. J., Cli. 261 ; Ii. E. 8 Cb. 1022 ; 21 . E. 8J8. 


Proof of Payment.]— After twenty years pos- 
session, a purchaser shall not be put to prove the 
payment of bis bond for the purchase money. 
Moseley, 37. 

Receipt for purchase money indorsed not con- 
clusive evidence in favour of the purchaser; 
and upon other evidence Held, tb^ the pay- 
ment was disproved. Ilawlum v. Ga^dum, ^ 
Sm. & G. 441. And see 

Agreement for Work and Labour instead 

of Price. | — A, assigned and sold an unexpired 
lease of premises, and the fee simple of a messuage, 
tio B,; ; and in each instrument recited that he 

bad- received *5^8 purebase-money, and on ^ 

back of hack wrote a receipt for the puicliase- 
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"b. To Whom Payable. 

To' Vendor in Person.] — Although the pur- 
laser has not the right In every case to insist 
pon the vendor being present to receive his 
ni^cjaase-money, yet should the requisition be 
idi under circumstances ’Which- justify it, the 
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money In full ; after which a memorandum of 
agreement, not signed or stamped, was drawn np 
between 1 he parties, reciting that B. had lately 
purchased of A. the premises in question ; and 
that A. being indebted to B, in 100^. had agreed 
that the same should he considered as in part 
payment of the purchase money ; but, it being 
understood, that, in case the dividend about to 
be paid by A. to his creditors should not amount 
to 20.?. in the pound, then that A. was to do worlc 
for B. to the amount of such deiicicncy ; and 
that B. was to retain in his hands 00/., to be also 
considered as in part payment of the })iirchasc 
money ; and for which sum B. Avas to do and 
perform work for A. Indebitatus assumpsit 
being brought by A. to recover the money 
actually due to him, as the purchase money of 
the premises : — Held, that neither the agreement, 
nor ])arol evidence of the contents, was admissible 
to show that the consideration money 1 ad not 
been paid. v. Dewnf.^ H D. A R. 99 ; 1 B. 

& C. 704 ; 1 L. J. (o.S.) K. B. 193. 

Amount of.] — On the purchase, at a specified 
price per acre, of land, described in the par- 
ticulars as grass land, “containing by estimation 
twenty-three acres or thereabouts, but to be 
surveyed,” the laiid when measuied contained 
23a. dr. 26p., of which la. Or. B.^p. was comprised 
within a drain : — Held, that if the land com- 
prised within the drain was included in the 
conveyance, the purchaser vras bound to pay for 
it at the specified rate. PojJjyle aud UaiTett, In 
re, 25 W. R. 248— C. A. 

Title to Moiety of Property Sold.]- 

When vendors haring agreed to sell the entirety 
of propeity could make a title to one moiety 
only : — Held, that the purchaser was entitled to 
have such moiety conveyed to him on payment 
of one moiety ( f the purchase money. JBaUei/ v. 
Flper. n L. J., Ch. 704 ; L. R. 18 Eq. 683 31 
L. T. 86 ; 22 W. R. 943. 

Abatement not allowed on Purchase with 
Ufotice.] — A purchaser buying -with notice of 
tenants in possession is bound to inquire into the 
nature of their interests, and is not entitled to 
an abatement of the purchase-money because 
their interet proves to be larger than he sup- 
posed Avhen he entered into the contract. Jame,^ 

Lichfield, 39 L. J., Ch. 248 ; L. K. 9 Eq. 51 ; 
21L. T. 521; IS W. R. 158. 

Priority of Purchaser’s Costs over Mortgage 
after Contract.] — A vendor brought an action 
claiming a declaration that his contract for sale 
was at an end. The purchaser made a counter- 
claim for a specific performance of the contract. 
Judgment was given for the defendant, with 
costs, on both claim and counter-cham ; — Held, 
that the defendant was entitled to deduct his 
costs fi'om his puichase money in priority to a 
mortgage of the plaintiff, %vhose mortgage had 
been created after the contract for sale, but 
before the commencement of the action. Qreen 
r; Seven, 13 Ch. D. 589. 


vendor should comply with the request. Vine 7/ 
V. a/mplin, 2 Do G. J. 468 ; 27 L. J., Ch. 434'; 
4 Jur. Cn.S.) 619 ; 6 W' . R. 563. 

In any case where a vendor does not attend 
personally to receive his money, a purchaser has 
the right to insist upon a written authority to 
pay to the solicitor, II>. 

A vendor’s solicitor has no authority by virliuo 
of his office to receive the jmrehase-money,. 
although he may have possession of the deol of 
conveyance, with the receipt indorsed upon it 
or signed by his client. Ih, 

Sale by Trustees.] — S. 56 of the Conveyancing 
Act, 1881, does not authorize vendors wlm 
are trustees with a power of sale to require 
tlie purchaser to pay the purchase-money to 
their solicitor on production of the deed of 
conveyance duly executed in cases where, before 
the act, they could not have required the pur- 
chaser to pay the purchase-money to their 
solicitor under a special authority. Trustees of 
real estate, with a power to sell and give receipts, 
sold the estate. The purchasers required that 
ihe vendors should attend in person to receive 
the purchase-money, or should authorize the pur- 
chasers to pay it into a bank to the joint account 
of the vendors : — Held, that s. 56 had no* 
application, and that the purchasers hatl a right 
to insist on their requisition. JBellamy md 
2Ietro'pol}tan Board, of Hh?7w, In re, 52 L. J., 
Ch. 870 : 24 Ch. D. 387 ; 48 L. T. 801 ; 31 W. E. 
900 ; 47 J, P. 550-~C. A. 

Authority to Co-trustee.]— Where trustees 

are vendors a purchaser from them has, as a- 
general rule, a right to insist upon paying the 
purchase - money in the presence of all the 
trustees, or into a bank to their joint account, 
and is not hound to pay the money to one of 
their number on a written authority from his 
co-trnstecs. On the sale by three trustees of a 
will the purchaser made a requisition that the 
trustees should attend personally, on completion 
of the purchase, to receive the purchase-moneys, 
or that they should give a written direction.^ 
signed by the trustees, for payment of the same 
purchase-moneys to the joint account at some 
bank. The trustees desired that the moneys 
should be paid to one of their number, to whom 
they proposed to give their written authority to 
receive it : — Held, that the principle in Bellamy' 
and Metropolitan Board of Worhsi, In re (supra), 
applied to the case, and that the requisition, 
must be complied with. Mower v. Metropolitan 
Board of Worhn, In re, 53 L. J., Ch. 955 ; 27 Ch, 
D. 592 ; 51 L. T. 257 ; 32 W. R. 1011. 

To Solicitor.] — It is w’ell settled that it is 
not within the ordinary business of a solicitor 
to receive purchase-mone}’* belonging to his 
client, or money due to him on mortgage, nor to 
receive money from him for the purpose of 
investment generally, and one partner is not 
liable for the misapplication of money sa 
received by another without his privity. Bour^^ 
dillon V. Roche. 27 L. J., Ch. 081 ; 6 W. R. 618. 

Secus, where the money is received for the 
purpose of being invested on a particular 
security, I h. 

— Sale of Ship,] — On a sale by auction of 
shares in a ship, part of a bankrupt’s estate, one 
of the conditions was that the purchase-money 
ihould be paid to the solicitor of the assignees on 
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or be£oi-3 a certain day, when the purchase was 
to be completed, and the purchaser to have 
pc'S ession and a bill of sale ; the purchaser paid 
fiart of the purchase-money to the solicitor 
before the day appointed for the completion of 
the purchase, and had posserssion, but not a bill 
of sale ; — Held, that the jjayment and the exe- 
cution of the bill of sale ought, in pursuance of 
llie condition, to have been contemporaneous ; 
that the assignees, not having received the 
inonoy from the solicitor, or executed the bill of 
sale, would not be restrained from taking pro- 
ceedings to recover possession of the ship ; and 
til at the purchaser was not entitled to the 
execution of the bill of sale by the assignees, 
upon payment to them of the balance of the 
purchase-money. Iluqhes v. Morris^ 9 Hare, 636 ; 
21 L. J., Ch, 761 ; 16 Jur. 603. 

Agent for Both Parties,] — A. purchased 

an estate from B., and on the completion one 
solicitor acted for both parties, and the purchase- 
money was paid into his hands. Afterwards the 
purchaser was defeated by C., who had a para- 
mount mortgage. The purchaser presented a 
petition against the solicitor, asking payment by 
the solicitor out of the purchase-money of the 
losses occasioned : — -Held, that the money having 
come to the hands of the solicitor as agent of 
the vendor, and not of the petitioner, the court 
could not interfere. Tylee v. Wehh^ 14 Beav. 14 ; 
15 Jur. 1023. 

Agent for Sale.] — An agent employed to sell 
an estate has not, as such, authority to receive 
payment. My mi v. Jolr/fe, 1 M. & Rob. 326. 

The owner of an estate, residing abroad, gave 
a power of attorney to his agent in this country 
to sell the estate and give a discharge for the 
purchase-money. The agent sold the estate, and 
the conveyance sent abroad and executed was 
by the principal. Semble, the agent in England 
cannot give an immediate good discharge for the 
purchase-money, by reason of the uncertainty 
whether the principal may be alive at the time 
of the payment. Bailey v, Collett^ 18 Beav. 
170 ; 23 L. J., Ch. 230 ; 2 W. E. 216. 

Payment to Vendor when Bankrupt .] — K 
trader had, before adjudication (the purchaser 
having had no notice of any act of bankruptcy), 
•contracted to sell a property, and had received 
a deposit. After the adjudication had been 
made, but before it had been advertised, the 
purchaser, having no notice, paid the remainder 
of the purchase money to the bankrupt : — Held, 
that the trustee in the bankruptcy could not be 
compelled to assign the lease to the purchaser 
except upon the terms of his paying the purchase 
money. Rahlidga^ JEx Poolay, In re^ 

8 Oh. D. 367 ; 38 L. T. 663 ; 26 W, R. 646—0. A. 

BTotice of Adjudication.] Purchasers 

paid part of the purchase money by a post-dated 
cheque. Before the date of payment they had 
notice that the vendor was adjudicated a bank- 
rupt, but they did not stop the cheque, which 
was honoured in due course : — Held, that they 
must pay the money over again to the trustee. 
ArmMead^ Ex parte^ Palmer^ In re^ 45 L. T. 557 ; 
■30 W. R. 124. 

; To Debtor after Filing Petition.] — When 
•a debtor has filed a petition for liquidation, and 
resolutions accepting a composition are after- 


wards passed as provided by the act, such debtor 
remains absolute master of his ])roperty iiiitii tlie 
creditors take action under s. 126 of the Bank- 
ruptcy Act, 1869, and a purchaser from him is 
not entitled to any evidence whether or not the 
instalments under the composition have been 
duly paid. Kearley and Claijtoivs Cnutraet. In, 
re. 47 L. J., Ch. 474*; 7 Ch. D*. 615 ; 38 L. T. 92 : 
26 W. R. 324. 

Heir at Law.] ■— A person contracted to 
purchase real estate, subject to a condition that 
if he made any requisition which the vendor was 
unable or unwilling to comply with, the vendor 
should be at liberty to rescind the contract. He 
made several requisitions and died intestate 
without completing the contract, and after his 
death the vendor rescinded : — Held, that the 
heir at law of the purchaser was entitled to have 
the amount of the purchase money paid to him 
out of the intestate’s personal estate. HuUon v. 
Coohe, 41 L. J., Oh. 306 ; L. R. 13 Eq. 417 ; 26 
L, T. 180 ; 20 W. R. 407. 

The vendor’s heir at law, w^ho has obtained a 
decree setting aside the sale on repayment of the 
purchase money to the purchaser, has no equity 
to resort to the personal estate to recoup him ; 
not even to a portion of it identified as part of 
the purchase money. Ryder v. Bydei\ Ir. E. 8 
Eq. 86. 

Payment into Court on Objection to Convey- 
ance.] — When the purchaser of property under 
an administration decree declined to complete 
his purchase upon the ground of non-concurrence 
on a previous sale of persons interested in the 
purchase money : — Held, that he must neverthe- 
less bring the purchase money into court, the 
objection being one of conveyance and not of 
title. Matson v. Beanes^ 4 De G. J. & S. 345 ; 
10 Jur. (N.s.) 461 ; 10 L.T. 391 ; 12 W. R. 926. 

Loss of Deposit.]— The plaintiff contracted 
to sell land to the defendant for 4,069Z. The 
parties subsequently agreed that 4,000?. should be 
deposited in a bank in their joint names pending 
the completion of the purchase : — Held, that the 
loss sustained in consequence of the failure of 
the bank subsequent to the deposit must be 
borne by the plaintiff. St. Paul v. Binmag- 
Jiam^ Wolverhampton ^ Stour Valley Ry.,, 11 
Hare, 305 ; 1 Eq. R. 274 ; 17 Jur. 1176 ; 1 W. R. 
494. And see Fenton v. Browne^ supra, col. 1275, 

c. Payment into Court, 

To Solicitor.] — Payment to the solicitor for all 
parties in the suit is equivalent to payment into 
court. Price v. Earth, 2 Y. & 0. 620 ; 7 L. J., 
Ex. Eq. 9. 

Belongs to Vendor.] — Purchase money paid 
into court is the property of vendor. Gell v. 
Watso7i, 2 Sim. & S, 402 ; 3 L. J. (0.8.) Oh. 199. 

Order For.] — Purchase money ordered to be 
paid into court till the hearing. Grundy v. 
Masters, 4 Jur. 669. 

Without Frejndice.]— Purchaser under circum- 
stances aEowed to pay his purchase money into 
court, and to be let into the possession and 
receipt of the rents and profits without prejudice 
to any subsequent objection which he might be 
advised to make to the title, Marfdl v. Budge, 
2 Y. &0.566; 2 Jur. 78. 



Payment or Oiving up Possession.] — Gene- 
rally a purchaser shall not he aliowcfi botli to 
retain possession of the estate, and to keep bis 
purchase money; but in a case ^Ylle•l■e he was 
willing to give np possession, and it was a rp,ir‘S- 
tion whether there was a subsisting contract, the 
lord chancellor refused to order payment the 
purchase money into court. Movijan v. 8haR\ 2 
Mer. 138 ; 16 11. K. 161. 

C. contracted ■with a raihvay company to sell 
land, with a stipulation that they should have 
possession and pay the purchase money in two 
years, with interest. They took possession, but 
only paid one-third of the purcliaso money, and 
a bill was filed for specific performance. Before 
answer the plaintifi; moved for payment of the 
balance of the purchase money into court, or 
delivery np of the land. Order made for pay- 
ment or delivery up within a month. Cooper v. 
L. C. .5* D. U W. R. 085. 

Possession by a pir chaser given or permitted 
by the vendor, without receipt of rents and 
profits by the purchaser, does not render the 
purchaser liable to pay the purchase mone}” into 
court, but he will be ordered to give up posses- 
sion, or to pay the purchase money into court. 
CuAmg -y. Austin^ 2 Dr. & 8m. 129 ; 10 W. R, 
682. 


Practice.] — Purchaser taking possession with- 
out consent or privity of vendor, ordered, on 
motion, before answer to pay purchase money 
into court, Blachlmrn y , Staee, 6 Madd. 69. 

Committal .] — A purchaser may be com- 
mitted for disobeying an order to pay in his 
money. Lanadown v. Elderton, 14 Ves. 512. 

Affidavits after Answer,] — Affidavits ad- 
mitted, after answer, to be read in support of a 
motion 


purchase money into court. 
BradAhR.w yAdradAiaiv^ 'i'M.eT. ^2. 

Purchaser (a trustee acting on behalf of him- 
self, his co-trustces, and the cestni que trust) 
03 ’dered to pay purchase money into court, the 
agreement having been entered into in the name 
of himself alone, upon affidavit after answer that 
the plaintiffs (the vendors) had no notice of his 
acting for others, and of acts of ownership com- 
mitted since possession. Crutehley y. Jamming- 


Delay— Of Purchaser, ] — Court will n ot compel 
vendor to pay depodt money into court, though 
he retains possession of the estate, if the delay in 
the completion of the contract is occasioned by 
purchaser. Wynne v. Griffith^ 1 Sim. & S. 147*; 
1 L. j. (O.S.) Ch. no. 

— — Of Vendor.]— Motion for a purchaser in 
possession to pay money into court, refused, 
under the circumstances of possession given in- 
dependently of the agreement to purchase, and 
laches on the part of the veuvlor in eomplerin.g 
liis title. Fo,v Y. Birch, 1 Mer. 10.5 ; 15 R. IR 


necessary to obtain completion, and delay was 
occasioneil. After filing the bill, the purchaser 
paid his money into court, to the general credit 
of the cause Held,, that the death of the 
vendor was an event within the contemplation 
of the parties, and the purchaser was liable to 
pay interest, and that, there being no fault in 
either party, the decree must he without costs. 
Banner mem v. Clarlie, 3 Drew. 632 ; 26 L. J., 
Ch. 77; 5W. R. 37. 

The vendor dying intestate, and having an 
infant heir, the purchase money, being paid into 
court in a suit for a specific performance instituted 
after his death, will be retained till the heir 
attains twenty-one, and conveys. Bulloclt v. 
Bulloch, 1 J. & W. 603. 

Demurrer.] — Where, pending a demurrer to 
bill, the vendor is ordered to place proper 
conveyance into hands of court, purchaser is 
ordered to place purchase money there also ; 
the purchaser will not be permitted to take ■ 
out conveyance, though he consents to vendor 
taking out the money. Cutler v. Broughton, 3 
MadcL 95, , 

Accepting Title.] — ^A purchaser is not con- 
clusively bound by the acceptance of the title 
by his counsel, but if he pays his purchase 
money into court he is bound. This rule does 
not apply to a case where the counsel it misled 
by the abstract of title. M' CuUoeh v, Gregory, 

1 K. & J. 286 ; 3 Eq, B. 495 ; 24 L. X, Ch. 246 ; 

,-k . ^ , 

^ |i<k. A,ccepte4f]y^A,.'ptp^ol^ir. wBO’ is'notf 
Dot win 


Tenants in Common.] — Motion by one tenant 
in common, who had agreed to sell to tlie other, 
that the latter should pay his purchase money 
into court, refused, where such purchaser hatl 
been before and at the time of tlie pLireh.asc in 
possession of the whole, with the ajiprobation of 
the other tenant in common. Frcchody v. .Perry, 
G-. Cooper, 91 ; 14 R, R. 219. 


A motion by vendor that a ])urcl,iaser who had' 
taken possession should pay tfie purchase money 
into court, refused ; the agreement fwlmitted by 
the answer differing from that stated by the bill. 
Benso7i v. Glastonbury Sang at wn Co., C. P. 
Cooper 42 ; 1 Coop. t. Cott. 350. 

The bill stated a parol agreement for sale, and 
possession given of five acres. The answer 
admitted an agreement to purchase three acres 
only. Motion, that the purchase money for the 


five acres, or for the three acres, might be 
brought into court, refused, Ih. 

Bents.]— ‘Where purchasers were 
under the contract to possession and r 
rents from a certain day, and 
possession previously thereto from the 


entitled 


the court refused .to order payment 
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])urchasc money, thmia'Ii the cr)rpnr? of the estate purchase money into court. WicMam v. Evered. 
Avas being dealt Avith, but directed the rents to 4 Madd. 53. 

be p<aid into court. Voherf,diaiD 3,5 A purchaser, who entered into possession, AAutli- 

L. -t., Ch. S44 ; 12 Jiir. (x.S.) 224; 3 4 L. T. out prejudice to anj’' question of title, took (»b- 
101. jections to the title, and, in consequence of tlie 

minority of a partj^ necessary to the con Abeyance, 
Account.] — Ib’li for specific performance the conveyance aa'us postponed. The prn’cliascr 
against A’'endor, t'he Aumdee being in possession, remained in possession, doing Tarioiis acts of 
aial an account being necessary of the A'endee’s oAAniership : — Held, that under the circumstances, 
l^ersonal estate, refei'reel to the master to fix a the defendant should pay the purchase money 
short, day for the payment of tlie purchase into court, AAuth interest. Adams v. Ileatlicote. 
money ; otherwise the bill to be dismissed, as 10 Jnr. 301. 

against those defendants, Avitli costs. Zotvthcr Where a purchaser is let into possession of the 
V. A/idocer, 1 Ero. C. C. 390. estate under contract, his dealing AAuth the pro- 

perty may be ground for ordering him to paj’’ the 
Vendor permitting P urolias er.]— Vendor per- purchase* money into court, or for the appoint- 
mittiiig purchaser to _ take possession before ment of a receiver, but will not authorise a 
com[>letiori of title, without stipulation as to decree against him, to compel him tO' accept 
purchase money, cannot, on motion, haA^e the title on the ground of AAuihmr of objections, 
purchase money paid into court. Olamhe v. OAjarna v. Ilavveif, 1 Y. & 0. C. 0, 116 ; 12 
Elliot, 1 Madd. 600. L. J., Ch. 66 ; 7 Jur. 229. 

Possession by a purchaser, according to the 
Objection to Title.] — Parties interested in an contract, not a ground for payment of the money 
estate Avhich aaeus sold for a large sum of money into court, on objections to the title ; acts of 
asked that the purchaser might pay a part of the alteration or destruction against the nature of 
purchase money into court Avithoiit prejudice to the contract, are. Ehvofi v. Astley, 10 Yes. 564 ; 
objections to the title ; — Held, that such an i Mer. 133 : 13 K. Pt. 258. 
order avouH be contrary to the rule of the court ; Acts of ownership amounting to waste, by 
and the court refused to make the order even alteration and conversion of property, sufficient 
Avith the consent of the purchaser. Ou.yley v. to induce the court to order payment of purchase 
Ayi'^tnitker, 11 Beav. 399 ; 18 L. J., Oh. 157. ^ money into court, upon the ground that a A’'endor 
Where a purchaser Avas allowed to enter into has a lieu on the estate for the amount, and 
possession by consent before the time fixe<l for might liaAm filed bis bill to restrain the purchaser 
completion, and, when that time arrived, delayed in possession from committing such acts of 
payment of the purchase money, alleging that oAvnership. Cutter v. Symons, 2 Mer. 103 ; 16 
the title had not yet been sufficiently shoAvn, the B. R. ]51 . 

court ordered payment of the purchase money On bill by vendor for a specific performance, 
into court. Lillmj ae Allen, 12 Jur (N.s.) 181 ; the court Aviii not, before ansAA'er, make an order 
14 L. T. 52. ^ for payment of the purchase money, by the 

Purchaser in possession not ordered to pay defendant in possession, unless under special 
money injto court Avhere he objects to title, circumstances, such as unreasonable delay, corn- 
Ciell V. Watson, 3 Madd. 225 ; 18 R. Pi-. 219. mitting acts of ownership in alteration" of tlie 
Purchaser having taken possession, but object- property, Manner v. Johmtoii, 1 Mer. 366 ; 
ing to the title, required to pay in the purchase 15 R. R. 86, 134. 
money, or deliver up possession. Clarhe v. 

Wilson, 15 Yes. 317; 10 R. R. 82. < S. P., Improvements.]- — Purchaser in possession 

JJoothbyY. Wallier, 1 Madd. 197; Bwrrouylis y . having made alterations and improvements on 
Oahley, 1 Mer. 52 ; 15 R. R. 85 ; Tbidal v. estate, ordered to pay purchase-money intO' 
Cobhdm., 2 Islyl & K. 385 ; 4 L. J., Ch. 98. court. Bramley v. Teal, 3 Madd. 219. 

Bower.] — Purchaser in possession, and Deterioration.] — ^A company having con- 

objecting to title on the ground of a claim to tracted AAuth the ground landlord for the pur- 
dower, ordered to pay the "purchase money into chase of property, entered into possession and 
court, on the objection b.hng remoA''ed by the turned out the AA'eckly tenants. The property 
AvidoAV consenting to accept an e iniA-alcnt from was greatly damaged by strangers, AA’ho entered 
the vendor. Mole v. Smith, 1 J. k, W. 665. forcibly and pulled some of the houses to pieces : 

— Held, that the damage, to the deterioration of 

Purchase Money to he Secured on Mort- the property, having been occasioned by the 

gage of Estate.]— By an agreement for the sale act of the railAway company, in entering' upon 
of an estate, the purchaser AA^as to pay part of his the houses and turning the tenants out of 
purchase money on the 24th December then next, possession, they must pay the purchase money 
when the conveyance awes to be executed, and into court without being allowed the option of 
the residue Avas to be secured by a mortgage of giving up possession. Mope v. G. JZ By., 36 
the estate, pajmble at not less than twelve L. J., Oh. 60 ; L. R. 3 Eq. 171 15W. 11.192, 
months from tlio date of the conveyance. The ^ ^ . 

purchaser entered into possession immediately, Infant Heir,]— Defendant being in pos- 

but on some objections to the title refused to pay session, and haying exercised acts of OAAmership, 

' his purchase money : — Held, that the defendant payment of the money ordered, although an 
must pay the purchase money into court, infant heir was - a necessary party to,, the, con- 
Yotenge v. JDmeombe, Yoimge, 275. veyance. Bmdsfiaw v. Bradshaw, 2 Mer. 492., 

Acts of OwnersMp.] — Purchaser having taken Deduction of Income Tax.] — Upon the question 

. possession, and exercised OAvnership, although whether when .a pui’ohaser pays his purchase- 
good title AAms to be made before purchase money money into eoiirt he is entitled to deduct income- 
pakl, Avhich was not done, must neYertheles.s pay: tax Held, that he js not. Semble, there is m> 




A uie- wneiner Liit; court w lu uu inort* cnan secure 
d. Application and Apportionment. the fund, or ivhether it wiU apportion it accord- 

Sale by Mortgagee.] —Under a will A. was ing to the jalue of the respectiye interests, 
tenant for life, with remainder to B., his eldest qu^re. Phillijjs y, Saijent^ 7 Hare, 33. 
son, in fee, of lands in which the legal estate was 

outstanding. In 1849 A. mortgaged his equitable Sale of Estate and Judgment.] — The plaintiff 
life estate, and in 1852 B. mortgaged his by one contract purchased an estate and a judg- 
remainder in fee to the same persons, with ment for 1,000Z. : — Held, that he was entitled to 
powers of sale. Default was made, and in 1834 apportion the purchase money between the estate 
the mortgagees in exercise of the power of sale and the judgment, and to have separate con- 
eonveyed a portion of the lands to 0., by a deed, veyances of each. Cla7^1i v. May, 16 Beav. 273 ; 
which recited (as the fact was) that the pur- 22 L. J., Ch. 302 ; 1 W. R. 69. 
chase-money had been apportioned between the A purchaser of property included in one con- 
iife estate and the remainder according to the tract may divide the property purchased and 
valuation, the propriety of which was not apportion the purchase-money, and he may direct 
disputed : — Held, that the mortgagee’s powers its conveyance to be made by the vendors in 
•of sale w^ere properly exercised. Cooper, In re, such a manner as he may deem most expedient, 
46 L. J., Ch. 133 ; 4 Ch. D. 802 ; 35 L. T. 890 ; and by one or more deeds. II), 

25 W. R. 301. 

Trust Property Sold with Other.] — A trustee 

Separate Receipts.] — Trustees advanced for sale may properly sell the trust property, 

money on mortgage, a deed containing the usual together with other property, for an entire price, 
power of sale and a declaration that the receipts where a sale in that manner will be more bcne- 
cf the mortgagees or their assigns should be ficial for the cestui que trust, provided the 
sufficient discharges to purchasers, and that the purchase money be properly apportioned, and 
power of sale might be exercised by any person the conditions of sale affecting the other pro- 
who for the time being should be entitled to perty, are not such as to injure the sale of the 
receive and give a discharge for the moneys for trust property. Cooper, In (supra), 
the time being owing upon the security of the A purchaser under such circumstances ought 
mortgage. Subsequently the mortgagees as- to see that the purchase-money is properly ap- 
slgned their shares separately to two sets of portioned before completion. Ih. 
trustees, who, in exercise of the powders of sale, A messuage belonged to one who devised his 
•offered part of the property for sale. The pur- real estate in trust for sale. An adjoining mes- 
'chaser of one of the lots accepted the title, but suage was vested in the trustees of his settle- 
required that the purchase money should be ment upon trust for sale and the purchase-money 
apportioned, between the two sets of trustees, subject to the payment of definite sums, belonged 
and that each set of trustees should give a to the testator’s estate. Under a decree for ad- 
separate receipt, and that this should appear on ministering the estate the two messuages were put 
the conveyance : — Held, that the joint receipt of up for sale together, and it was provided that 
the vendors was sufficient, and that no appor- the purchase money should be paid into court to 
tionment was necessary. Parlter and Peeeh's the credit of the cause, ‘rthe proceeds of the 
Cmtraci, In re, 56 L. J., Ch. 358 j 56 L. T. 95 j sale of the testator’s real estate ” r—Held, that 
35 W, B53 — C. A, an objection that the two properties were sold 

^ together for one lump sum, without any provi- 

'Of IieMa.]— -On a bill for specific per- sion for apportioning it, and that it was to be 
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settlement was not sustainable, for that the court, 
having the money in its custorly, would see^it 
properly applied. (Jti'ueitdtsh v. OmwulUhy 
L. il. iO Ch. 319 ; 33 L. T, 219 ; 23 W. E. 
313. 

Trustees Vendors — Investment.] — Where a 
mortgage wiis made to secure stock, which was 
for the purpose sold by trustees who had power 
to give receipts for moneys and power to vaiw 
securities, the mortgage held, as between vendor 
and purchfaser, not to be sufficiently discharged 
on payment of a sum of money to the trustees, 
the money not appearing to have been again in- 
vested in stock or upon security. Fell v. 
JJe Whiton, 2 De G. & j. 13 ; 27 L. J., Ch. 230 ; 
4 Jur. (x.s.) 225 ; 0 W. E. 179. 

Semblo, that an innocent vendor of lands, 
cliscoveriiig before completion that the purchasers 
are trustees, is not concerned to see that the in- 
vestment is authorised by the trust. Mamfield 

V. Chllderlwuse. 16 L. J., Ch. 30 ; 1 Ch. D. 82 ; 
35 L. T. 590 ; 25 W. E. 08. 

A. B. contracted to purchase a mortgaged 
estate, the mortgagee to be paid olf out of the 
purchase money. The mortgagee held his debt 
as trustee for a third party, who, while the con- 
tract was pending, filed a bill to establish the 
trust, and gave notice to the purchaser. In the 
meantime the mortgagee filed a petition in lunacy 
to carry out the sale, and the purchaser paid the 
purchase money to the receiver, to be administered 
under the order in lunacy : — Held, in a suit 
by the cestui que trust, that the purchaser was 
bound to see to the application of the purchase 
money, JSvrns v. Stuart, 16 Beav. 359 ; 1 

W. E; 91. 

On Sale by Executor.] — On a purchase from an 
executor or other person having power to deal 
with real estate, if there is no reason to infer that 
the executor is not selling for payment of debts, 
the purchaser is discharged from seeing to the 
application of the purchase moneys. Secus, if the 
executor is selling for securing his own private 
debt, or otherwise for bis own benefit. Ilaynes 
V. mrnhaw, 22 L. J., Ch. 106D ; 17 Jnr. 930 ; 1 
\Y. E. 316. And see cab-es, supra, col. 1105. 

Debtor.] — Semble, the rule requiring purchasers 
of property to see to the application of the pur- 
chase money, does not apply to the case of 
debtors, so as to implicate them in trusts created 
by their creditors. Femie v. Maguire, 6 Ir. Eq. 
E. 137. 

Discharge of Incumbrances.] — It is not a rule 
of equity that upon the purchase of property, 
subject to incumbrances, for its full value, the 
vendor is bound to apply the purchase money in 
payment of the incumbrances according to their 
priorities. Such a duty can only be the result 
of express agreement, or of a contract to be im- 
plied from tiie circumstances of the case. Att.- 
Gen. V. Cooe, 3 H. L. Gas. 210. 

Where a purchaser is in possession of lands 
under an executed conveyance, and part of the 
purchase money has been secured by a bond, the 
purchaser may come into equity to have, it, 
employed in the discharge of an arrear of 
ground-rent due at the date of the conveyance, ^ 
and is not confined to his remedy at law on the 
covenants in his conveyance. Woods v. Martin, 
life Oh. B. 148. 

Purchaser not permitted to apply part of his 
purchase money in discharge of a mortgage on 

i;-' ^ / WOD* XIT, 


the estate, though some of the parties consented, 

others being infants. v. Stretton, 1 ^'es. J . 

266. 

Purchaser buying up Incumbrances.] — If a 
purchaser compromises debts charged on pur- 
chased premises (the vendor being bound to 
relieve the incumbrances), he ought not to charge 
the vendor more than he actually pays. Cane v. 
Allen iLord^, 2 Dow, 296. 

A purchaser is not at liberty to use informa- 
tion derived from the abstract for his own advan- 
tage, adversely to the vendor. Murrell y, Good- 
year, 2 Gifi. 51 ; 6 Jur. (N.s.) 91. Affirmed, 29 
L. J., Ch. 425 ; 8 W. E. 398. 

Where a purchaser having ascertained that the 
concurrence of the heir was required to complete 
the title, gave notice to rescind the contract and 
bought up the interest of the heir, the court 
allowed him to deduct from the price he had paid 
the heir. Xh. And see cases, supra, col. 1253, 

e. Eeturn of. 

Pailure of Vendor’s Title.] — When an interest, 
either legal or equitable, in any real property 
has been sold, and the conveyance has been 
executed by the parties to the same, the pur- 
chaser, in the absence of fraud on the vendor’s 
part, cannot maintain an action for money 
received for his use to recover the price paid by 
him, if the vendor had no title to the property 
sold and his conveyance turns out to be worth- 
less. In order to protect himself, a purchaser 
I ought to take care that proper covenants are 
inserted in the deed of grant to him. Clare v. 
Lamb, 11 L. J., G. P. 177 ; L. E. 10 G. P. 331 ; 
32 L. T. 196 ; 23 W. E. 3S9. 

Upon Bond.] — S. bought an estate of A., who 
gave him a bond to suffer a recovery within three 
years, or to return him his money upon a re- 
conveyance. A. tendered a recovery, but before 
it was suffered, a third person made a title to 
the land, whereupon S. brought his bill for the 
purchase money, but the court could not relieve 
him, for having consented to take the bond, he 
must resort to A.’s covenant against incum- 
brances. MagnariXs case, 2 Free. 0. G. 42. 

Solicitor acting for Both Parties.] — A. pur- 
chased an estate from B., and on the completion one 
solicitor acted for both parties, and the purchase 
money was paid into his hands. Afterwards the 
: purchaser was defeated by 0., who had a para- 
' mount mortgage. On petition by the purchaser 
' the court held that the money having come to 
^ the hands of the solicitor as agent of the vendor, 
i and not of the petitioner, it could not interfere. 

\ Tylee v. WehX, 14 Beav. 11 ; 15 Jur. 1023. 

' Where Compensation cannot be Ascertained.] 
— ^Where a purchaser was not bound to take 
property agreed to be sold to him without com- 
pensation, and the compensation could, not be 
ascertained : — Held, that he was entitled to the 
return of his purchase money with interest at 
four per cent., and to a lien on the estate for the 
amount. Westniaoott v. Bob ins, 1 De G. F. & 
J. 390. 

Death of Vendor.] — A. agrees with B., lord of 
the manor, to purchase a copyhold for two lives, 
such as A. shall name; A. pays 2002., part of 
the purchase money, and was to pay the rest in 
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tijc loss bY a fall, is tlio vendee’s. IloherU v, 
i:l Vos. 5(il ; 9 U. E. 227, 

Where ilie Great WesLoru Kaihvaj' Co. have 
paid t lie purchase iiionev of property under settic- 
inent into the Bank of England, the vendors (the 
trustees) cannot ap])ly under the act, by petition, 
to charge them with interest during the time it 
h:is lain idle, on the gronii<l that the company 
ought to have paid it to the trustees who were 
authorised by the settlement to receive it, Whitt^ 
E-v parte, (i. IE. io//., la re, 0 L. J., Ex. Eq. 9. 

By the conditions of sale it was stipulated 
tliat the purchaser should pay the remainder of 
the purchase money into court on or before a 
date tixed ; ))ut, if he should fail in making such 
payment, dscc., then, and from whatever cause the 
delay might have arisen, he shouhl pay interest 
at 5 per cent, per annum from that day uutil the 
day of payment. The purchaser deposited the 
balance with his bankers at 2 A- per cent, per 
annum, and gave notice thereof to the vendors. 
The title was not completed, but the purchaser, 
being satisfied with the title, paid the balance 
and interest at 5 per cent, into court, reserving 
the question of his right to compensation for loss 
of the difference between interest at 2-^- and 5 per 
cent, occasioned by the delay of the vendors : — 
Held, that the purchaser must boar the loss 
arising from the unproductiveness of the pur- 
chase money, it being his own voluntary act to 
invest it. Be Yume v. Be VUme^ 1 Mac. A: Gr. 
38(5 ; 1 Hail & Tw. 408 ; 19 L. J., Cli. 52 ; 13 
Jur. 1037. 

The rule that, where a vendor fails to complete 
at the time agreed upon, the purchaser, by pro- 
viding himself with the money, and giving notice 
that it is lying idle, may free himself from pay- 
ment of subsequent interest, is settled by well- 
established authorities, aini could not have been 
intended to be rendered doubtful by the dicta in 
Be v. Be YUtae (supra). Bi/son v. 

Hornhy^ 4 Be G. & Sm. 481. 

Vendor held accountable for the rents, but not 
entitled to any interest on the purchase money, 
the purchase not having been completed through 
the default of the ventlor, and the purchase 
money having, after notice to the vendor, been 
lyiug idle. Iteye/ife Canal Co. v. iVure, 23 Beav. 
575. See Storrtj v. WliUlt, 18 Beav. 559 ; 27 
L. J., Ch. 338 ; iS Jur. 503 ; 2 W. K 300. 

Where interest was to be paid, if delay arose 
from any cause in payment of the purchase 
money : — Held, that dt was not payable where 
notice was given that the money was lying un- 
productive, and the delay arose from the state of 
the title. Banning v. Henderson, 1 Be Gr. & Sm. 
689 ; 17 L. J., Ch. 8 ; 12 Jur. 89. S. Golds 
and Korton, In re, 52 L. T. 321 ; 33 W. E. 333. 

Where there is a condition that the purchaser 
should pay interest from the day fixed for com- 
pletion in case of delay from any cause “ except 
the wilful neglect or default of the vendor,” the 
purchaser cannot relieve himself from the liability 
to pay interest by setting apart the unpaid 
purchase money and giving the vendor notice of 
such appropriation. Golds and Norton, In re 
(supra), not followed, miep to Streatjield, In 
re, 50 L. J., Oh. 442 ; 34 Ch. B. 386 ; 56 L. T. 
48 ; 35 W. E. 470. 

A. agreed to advance B. 4,OOOZ. on mortgage of 
freehold and copyhold premises; and it was 
stipulated, that, within one week from the date 
of the agreement, B. should deliver to A. or his 
solicitor a complete abstract of the title to the 
premises, and produce the title deeds necessary 


to verify the same, and deduce and show a good 
marketable title within one month after the 
delivery of the abstract. An abstract was 
delivered, but from September, 1831, to May, 
1832, B. could not show a good title, and A. 
informed B..that the purchase money durijig all 
that time was lying idle : — Held, that A. was not 
entitled to any interest on this ])urchase money. 
Sweetland v. South, 1 C. & M. 585 ; 3 Tvrw. 491 ; 
2 L. J., Ex. 190. 

A purchaser agreed that, if f I’om any cause 
whatever ” the purchase should not be completed 
by a day named, interest should be payable. 


After the date for completing the purchaser, on 
receiving a note from the vendor that ho should 
be charged with interest, pai<l the mone}' into a 
banker’s, and informed the vendor that it should 
lie there until the completion, having meanwhile 
raised some .objections of little weight to the 
title, which were removed after a reasonable, 
time : — Held, that under the.se circuinstance.s thc^ 
vendor was entitled to the stipulated interest.. 
Stocks V. Ilnldsworth, 2 W. E, 450. 

A pui'chascr contracted for the purchase of 
estate at the price of 38,500/., which was to carry 
interest at 5 per cent, until payment, and lie was 
let into possession. Afterwards, difficulties having . 
arisen in completing, he paid 38,000/. into a bank 
to a separate account, and gave notice to the 
vendors that this sum was appropriate^i for the 
purposes of the purchase, and that he would 
refuse to pay interest under the contract : — 
Held, that the purchaser was not liable for 
interest subsequently to the time when he paid 
38,000/. into the bank. Kershaio v. Kershaw,, 
L. E. 9 Eq. 56 ; 21 L. T. 651 ; IS W. K. 477. 

Purchaser paying purchase money into his 
banker’s, wdiere it remained four years with 
notice to vendor : — Held, not liable for interest 
on difference between his average balance in 
banker’s hands during a few clays, when less than 
the purchase money was therein, aiid during the 
three preceding years. Winter v. Blades. 2 Bim. 

& S. 393 ; 4 L. J. (o.s.) Ch. 81 ; 25 E. E.'236. 

The decree in a suit for specific performance 
established, that a good title had been showu 
within a few’’ days of the original contract. 
There had been, however, after that time, a 
second agreement between some parties qualify- 
ing the terms of the original contract, and which 
was made under the impression that a good title 
had not then been shown since the date of the . 
original contract, which was more than thirteen 
years before the decree, but only fifteen months 
before the bill w^as filed : — Pleld, that interest on , 
the purchase money only ran from the filing of 
the bill, and interest also was given to the pur- 
chaser in the terms of the second agreement, 
between the date of that agreement and the 
filing of the bill, upon the balance of his purchase 
money then lying unproductive. Minaldn v, 
Nance, 4 Beav. 332. 

A7id see cases under next section,. 


iii. Interest 

See cases under preceding section, 
a. In G-eneral. 


From what Time Payable.] —A purchaser 
taking possession without a conveyance was com- 
pelled to pay interest, though the money was to 
be paid at a particular day, on the execution of 
the conveyance. Fkidger v. Cooker, 12 Yes. 25 ; 
8B,B. 275. 
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Title made Crood.] — Purchaser is entitled 

to interest on his deposit, and to costs at law and 
ill equity, until the Yeiidor has made his title 
p^oocl ; but vendoi* is entitled to subsequent costs. 
The rents belong to the Tender till his title is 
made good, and afterwards the purchaser must 
take to the rents and pay interest on his pur- 
chase money till the principal is discharged. 
Pinche v. Ciirtcls, 4 Bro. G. C. 329. And see /Z^., 
333, n, 

Belaying Payment.] — Interest against a 

juirchascr for < lelay i ng payment. Chi Id v. Abing- 
don {Lord), 1 Vcs. J. 94. 

Purchaser, after long possession and vexatious 
objections to complete : — Held, to have waived 
his right to an investigation of the title, and de- 
creed to perform the agreement specifically, to pay 
interest at 4 per cent, on the unpaid purchase 
money from the time of taking possession and the 
costs of the suit. Hall v. Larer, 3 Y. & C. 191. 

JKTon-delivery of Abstract.] — The purchaser of 
a reversion, under a decree, stipulated to pay the 
purchase money by a certain day. The vendors 
did not deliver an abstract of their title until after 
the day named for pay ment of the purchase money ; 
— Held, that the vendors were entitled to interest 
from that day. Letoib' v. Tucker, 5 Jur. 1105. 

Taking Possession.] — A purchaser under a 
■decree having accepted and retained possession, 
must pay interest on the purchase money from 
the time at which he might have safely taken 
possession, and is entitled to an allowance for 
prior, not for subsequent, deterioration of the 
estate. Pinks v. Rokebg {Lor cl), 2 Swanst. 222 ; 
19 E, B. 68. 

A railway company having agreed to let its 
line to another, which had taken possession 
under the agreement, filed a specific performance 
bill against the other, wdiich thereupon gave 
notice that it would pay the rent into court. The 
plaintiffs then gave the defendants notice, that, 
unless the rent were paid to the plaintiffs, in- 
terest would be claimed on it under the 3 <& 4 
Will. 4, c. 42, s. 28. The defendants obtained ex 
'parte an order that they might be at liberty to 
pay the rent into court, and paid 'it In accord- 
ingly : — Held, that they thereby obstructed the re- 
<;overy'of interest at iawq and that the court had 
jurisdiction to order payment of interest. IlttU 
.f- Sclbg Hi/. V. A^. K Eg., 5 Be G. M. &; G. 872 ; 
24 L. j., Ch, 101) ; 3 W. E. 129. 

Where the ordinary relation of vendor and 
purchaser existed beUveen a railway company 
and the owner of lands taken by the company ; 
the owner was entitled to interest on the pur- 
chase money, from the time the company took 
possession, up to the time of lodging the money in 
the bank. Bknmt v, Lfrmt Southern and Western 
llij,, 2 Ir. Ch. E. 40. 

Evidence of Possession.] — The putting 

. up of a notice board for the purpose of selling or 
letting building land by a purchaser ; — Held, to 
render him liable to pay interest on the purchase 
money. Ballard v. Shutt^ L. J., Ch. 618 j 15 
Oh. B. 122 5 4S L. T. in j 29 W, B. 73. 

Title depen,ding m Award,]*— Where the 
before the 

for fool., “lo-'be 25'th March 
‘ oti being jnadCj 

fliq was, ibf lor Several years. 


and the purchaser continued in possession, 
the court ordered him to pay 4 per cent, interest 
on his purcliase money from the 25th Jlarcli 
next after the date of the agreement, although 
a good title couhl not be made until the award 
was executed. Atf.-Gcn, v. Christ Church 
(Bran), Orford, 13 8im. 214 : 12 L. J., Ch. 28 : 

5 Jur. 1007. 

Increase in Value of Estate.] — Thougli a 

purchaser has tlie benefit of the increased value 
of ornamental timber during the years between 
his agreement and the time from which he is 
considered as in possession of the land, ho will 
not, in respect of that bcuefir, be charged with 
interest on any part of the purchase money. 
Boeh m v. Wood. 1 L. J. (o.s.) Ch. 234 ; 25 E. il. 
280. 

Vendor retaining Possession.] — Where vendor 
has improperly delayed performance of contract, 
and refused to give possession, he is not entitled 
to benefit of general rule as to interest on ]>ur- 
chase money. Baton v. Rogers, G Madcl. 257 ; 
12 E. E. .183] n. 

On a bill by a purchaser for specific perform- 
ance, a vendor, who during fifteen years had 
retained possession and oiie-fhird of the purchase 
money, was charged with interest on one-third 
of the rents and profits. Burton v. Todd^, 1 
Swanst. 255. 

Suit by Purchaser Dismissed.] — bill 

by purchaser alleging conveyance of part only of 
estate, for conveyance of remainder. Part u£ 
purchase money was ordered to be paid into 
court to abide the event of the suit. The bill 
was dismissed : — Held, that the vendor was en- 
titled to the residue of the purchase money, and 
the interest upon it, to the time of payment, 
although the purchase money in court had not 
been laid out. Ilumjjhrles v. Ilorne^ 3 Hare, 
276. ■ ■ ■ 

The plaintiff, having purchased the defendant's 
interest in two leases, was allowed ];y the defen- 
dant to go into possession -^vithout pajnng the 
purchase money, and wars af terwmiEs dispossessed 
by force by the defendant: — Held, that, once 
jjosscssion was taken by the defendant, it should 
be treated as the oi'diiiary possession of a vendor; 
that the plaintiflf should be charged with interest 
on the purchase money during tlie time of his 
possession ; and that, from the date when 
possession wms resumed by the defendant, interest 
on the unpaid purcliase money should not bo 
charged against the plaintiff, nor should the 
rents, profits, or damages be charged against 
the defendant. Johnston v. Johnston, Ir, E. 3 
Eq. 328. 

"When good Title first shown.] — purchaser 
w’ho has not Ijeen in possession is bound to pay 
interest on the purcliase mone^q and take the 
rents and profits only from the time wdien a good 
title was first shown, and not from the time fixed 
by the agreement for the completion of the pur- 
chase. Jones V. Jludd, 4 Euss. 118 ; 6 L. J- (o.s.) 
Oh. 26; 28B.E. 22. 

A sum not exceeding the interest of the pur- 
chase money, or the rents of the estate, paid to the 
purchaser when the money had been lodged three 
years, but the title was not yet completed. Piers 
V, Piers, San. & 8c. 4X4. Affirmed 1 Dr. & Wal, 
260; II Jr, Bq. B; 358. , 

— — Piroditce guet tlie.' 



1297 


YENDOE AND PUECHASEE— Pwrc7i«se Money. 


1293 


contract the word “produce” a good title is used-, 
the vciulor is ouli' entitled to interest from tlie 
day oil which he lias verified, the title. P((rr x. 
Loirf/rorr, 4 Urcw. 3 70; 4 Jar. (X.S.) (>00; 0 
W. il 709^ 

— ^■Coacnrreacs ''.of Party,, having Charge,.]— 
A purchaser is liable Uj pay interest on his ]iur- 
ehasc money from the time wLieu lie coidd }U’n- 
dentiy take possession ; but held, that he coubi 
not prmlentl 3 " t;dm piosscs.sion at tlie time a good 
title was slaown, if lie had no assurance tliat a 
person bav-ing a charge on the pi-operti* tvould 
join in the cunve^'aiiee. irc/dv v. Jfa.civell, 32 
Beav. 650. 

Completion of Conveyance.] — A purchaser will 
be charged with interest on .his purchase money 
only from tlio time when, with reasonable ddi- 
gence on his part, the conveyance might have 
been completed. Jjoehmx. irectZ, supra. 

Erom Pate of Keport.] — In a suit against an 
executor, the plaintiff, having taken a deciue on 
consent for speeihe performance, and a reference 
to take an account of real and personal assets, 
was held entitled to interest only from the date 
of the report, the executor having admitted 
assets by his answer, and the accounts having 
been unnecessarily taken. Enrnqht v. FltzrfevaJd^ 
2 Dr. k War. 43 ; 1 Con. & L. 181 ; Ir. K. 8 Eq. 87. 

From Confirmation of Beport.l — Sale of an 
annuity before the master takes effect from the 
coiifmnation of the report, and interest ivas given 
from the first day on which the report could have 
been confirmed. Twlgrj v. Fijield, 13 Yes. 517. 

From date fixed in Contract for Completion.] 
— Where, on a reference as to title, the plaintif:, 
the vendor, showed a good title in the opinion of 
the master from the time of producing bt'fore 
him certain evidence, known to the defendant ; 
but it had formed no subject of dispute between 
him and the vendor : — Held, that interest ought 
to be allow'ed from the time fixed by the contract 
for comp.letion. Jlonm v. Ta\jlo)\ 3 Mac, k G. 
713 ; 21 L. J., Ch. 525. Affirming 8 Hare, 51. 

Where delay arose from a defect in a power of 
sale, in a settlement which wms afterwards cured 
by a decree rectifying the settlement ; — Held, 
that interest was payable from the day appointed 
for co.mpletion. PaJwerdo'U ( Vimmnf^ v. Turner, 
33 Beav. 525 ; 4 N. E. 43 ; S3 L. J., Ch. 457 : 10 
Jur. (N.S.) 577 ; 10 L. T. 3G4 ; 12 W. R. 816. 

Beasonable Inquiry,] — On a sale of real 

estate by a trustee under a will, open to suspi- 
cion, the title was approved ; but before com- 
pletion the heir-at-law gave notice that he in- 
tended to dispute the will, and brought an action 
against the tenant for rent ; the purchaser there- 
upon refused to complete, and a bill for specific 
performance was filed, but before it came to a 
hearing the action brought by the heir was tried, 
and a verdict given against the heir ; a reference 
as to title was then directed, and the master 
iaaving reported in favour of the title, a decree 
was made for specific performance. The vendor 
then instituted a suit against the heir, which 
resulted in the will being established. The lord 
chancellor thereupon confirmed the decree for 
specific performance, and directed the purchaser 
to pay interest from the time when under the 
contract the sale ought to have been completed, 


I and also to pay tlie co.sts of the suit subsequ.eut.ly 
; to tiiC hearing, when the reference as to title was 
I directed. Grove v. ITrdnrd, 1 De G. 3,1. 6c ir. 
hi). And see Orore v. Yount}, 5 De G. k >Sni. 33 ; 

I 2-1 L. J., Ch. 95 : 15 Jur. 1U09. 

! Sale at a Yaluation.] — Under a contract to 
; take tcfgether with a mill the maeliinory in it nr. 

• a valaatinn, the purchaser vras held not lir.ble to 
I pay intmest on the amouiii td: the estimate di;;wa 
I to the iiinc at which a good title to the null was 
I first shown. Currodoa v. Skar/), 20 Beav. 56. 

I Bill and Cross-hill.] — Specific porformanco 
; prayed Ijoth by original and ci'oss-bili, after c<m- 
! siderable delay upon the title ; the rents to be 
; received, and interest ])aid, from the time sf i[)ii- 
i lated. Fenton v. Frowtic, Tl- Yes. 144 ; 9 E. R. 
2.55. 

Compensation.]— Specific performance of an 
agreement decreed, notwithsTanding a varjanec* 
from the description, with compensation for the 
deficiency in value ; the premises con.sisting of 
leasehold" farm, and three years having expired 
pending the suit, interest was given to the 
vendor, aiid a rent set upon it in respect of his 
possession. J)//er v. Hargrave, 10 3^es. 505 ; 8 
E. R. 36. 

Company— Sale by Official Manager.] — In the 
course of the winding-up of a company, it was ■ 
ordered that the real estate of the company 
should be sold. The hereditaments had been,, 
when pn,rcba.sed, conveyed to each of the share- ' 
holders, his heirs and assigns, in so mant- un- 
divided one -hundredth parts as represented the: 
number of his shares in the company. By one of 
the conditions it was provided that the vendor 
should deliver to the purchaser an abstract of' 
the documents affecting the shares into which 
the company was divided, but that he should 
nevertiieless accept a conveyance of the entire \ 
property from the official manager, under the 
powers contained in the winding-up acts, %vith- 
out requiring the conciUTence of any of the- 
shareholders, or of any other person : — Held, that 
the contract was completed when the conveyance’ - 
of the equitable interest by the official manager 
was made ; and t.hat tlie purchaser must pay in- 
j terest on the remainder of the purchase money 
I from that time. Sheerne^s Watenvarh'^ Go. v. 

I Pohon. 3 De G. F. k J. 35 ; 29 Beav. 70: 30 
i L. J., Ch. 32G : 7 Jur. (N.s.) 12 ; 4 L. T. 568 : 
j9\V. E. 113. 

Instalments.] — In a suit by purchasers to set 
aside a sale, it was ordered, as a condition of ob- 
taining an injunction to stay proceedings at 
law, that the plaintifi; should pay into court 
from time to time interest on the balance of 
purchase money, under which order five instal- 
ments were paid in and invested in stock, which, 
upon judgment being given for the plaintiff, 
were transferred to him with the accumulations 
and sold out by him. The payment of intei'cst, 
hovYGver, had been suspended before the hearing 
in consideration of some indulgence to the de- 
fendant. The house of lords reversed the 
decree, and remitted the cause to the court 
below, and that court directed the repayment 
to the defendant, without interest, of the pro- 
duce.of the sale of the stock ; also the instal- 
ments of interest which became due between 
the order for suspension and the original de- 
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crce, but no interest thereon. But as to the to the time of pavment. Eiiraght v, Fifz-ffcmI/.L 
interest on balance of purchase money between supra, col. i2U7. 
the decree and judgment of reversal, the court 

had no jurisdiction. ' SrmU v. Attwoocl, ^ Y, k At , what Bate.J—The purclmser of a 

0. 105. reversionary interest under the decree of llic 

court is bound to pay interest at the rate of 
Sale set Aside.]— Where sale by trustee io 3/. Kly. per cent, on the thrce-foinths of his 
purchaser with notice of trust is set aside, purchase money from the date of the ro]'.ait 
neither purchaser nor trustee pays interest on of good title, he not having been guiltj- of any 
the rents. Jlacartnei/ v. Blachwoud, 1 Ridgw. laehcs up tn that peiaod, to the djite of tlie 
L & S 602 " lodgment. v. Catkeayf, Jon. C. 

2(>0'; 1 Ii*. Eq. E. 452, 

Deterioration.]— The amount of deterioration The rule is the same if the property ])e in its 
of an estate pending a suit for specific per- nature reversionary, though there be a small 
foriiiance having I een ascertained by an issue, present pro lit arising from it, Ih. 
the purchaser was allowed it out of his purchase 

money, ivhich he had paid into court under an x^ives Dropping j Ihe advantage a pur- 

order. with interest from the time when he paid recenes from the extmcuon ot lives has 

in his money. Furgnmi y, Tadmau, 1 bim. never been consnlered m equity as a reason 
580 • 27 E. E. 286. P‘Wnig interest on his purchase money. 

’ ' ’ * * Where Eves drop in after a man is reported the 

At what Eate.l-AVhere no sfipnlation as to the pnrehaser 

interest, and purchaser completes, he pays 5 per compensatimi m respect to (ho 

cent, interest, and tal;es rents and profits ; but bettered. BUnnit r. Movnt, i 

where rents and profits do not value at 5 per ^ ^ t ^ i 

cent, he pays no interest, and vendor takes rents here paicliasei has an advantage by drop- 

and profits. EMe v. Stcyltemon, 1 Sim. & S. »} ot lives the court will direct an inqiniy 

, 9 ,j. E 151 what interest he should pay on that account. 

rurcliaser charged with ‘>1. per cent, interest ^ (lumro. And 

cn the purchase money unpaid. Biiniall v. see II ///fe v. 1 P. \Ams. 61. 

Jhowu, 1 J. & AV. 108 ; 21 R. E. 13G. , ot a tuture interest, after a term, 

shall not pa 5 ’ interest or an increased price tor a 

Compound laterEst.] — Agreement for the pay- P^^^' q® elapsing before, the purcba.se is 
mei.tof the purchase nioRy of an estatf by completed u^ess the delay be his fault. 6>'c«,- 

half-vearlv instalments, the four last of which o . ns r. y /. t. . j. ,.p • 

are to bo retained by the purchaser as an in- , A rovei-s.on expectant on an estate for lie is 
demiiity until a good title shall be made, does ^crtcR to be sold ; i. is confirmed the best pur- 
not entitle the vendor to compound interest on R ouici made absolute l,iq ; in 

such instalments, it appearing that he was not 1(2-, ordered to bring his, money into the 
prepared to make a good title. Stratton v. bank ; the , hie hops ; li the life b.q dropped , 
AVwh;;/ ^ Moore Ebo I'eport made absolute 

■'AVlieWpaymentrhave been made by vendee q® 

at different times on account of purchase, all life was wearing, p from that tmie tlie 

exceeding the interest due at the time of ^oh P Jlx 

riuvA-up-nts. mid the decree in suit bv vendor for ' u^s. ^ .. 
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.ag’ainst the : — Held, t'hat the agreement 

ns to the 2/. per cent, nor liaving been satisfac- 
toi’ih" proved, there was in that ]*es}iect no equity 
for an injunction ; but as the non-payment of 
the 2/. per cent, had been, to a certain e:steiit, 
condoned, excention in tlie action would be re- 
ntrained upon terms. ILn/t/hbnr. Craicford, 23 

L. T. ;ho. 

Beposit.] — T>y conditions <‘»f sale the purchase 
money was to cai'ry intei’est ; noleiiodt of 20/. per 
cent, wasto be ]);nd. mid the aiiet ion (iiit}'- was to be 
borne erpially liy the piirehaser and the vendor : 
the ])urchaser [laid only t he amount of the dejv -sit. 
and out of it the auctioneer [laid the wludeof the 
auction duty : — Meld, that the portion of tin; de- 
posit applied in diseharjje of the pnrehaser's 
moiety of the auction duty was to bo considered 
as an unpaid part of the ])urchasc inotiey, and 
that the vendor was entit'hul to interest on it. 
TovmultcndY. TimnHliend, 2 Kuss, o03. 

Condition as to lion-coniplstion.] — Where a 
purchaser agrees, that if, •* from any cause whafc- 
eveiv’ the jnirchase shall not bo completed on 
the day fixed, he will pay interest, — he must pay 
such interest, unless the delay lias boon ocer.sione*! 
by any misconduct on the part of tlie vendor. 
Williams v, (rlcnton, 34- Beav. 02 ;^ ; 35 L. J., Cli, 
281; 12Jur.(X.S.)175; 13L.T.727: 14W.l:l.2!M. 

The mere existence of (Uflicultics in nndving 
out the title is not suliicient. Ih. And see 
■Stonij V. WaUh. 18 Beav. 55'.) ; 27 L. J., Ch. 338 : 
18 Jiir. 503; 2 lb 30U. 8. lb, ]’ic]ier^f v. 
Jlmdj 23 Beav. 630. 

Sale of Advowson.J— On the sale of an 

advovvson, the purchase money was to be paid, on 
.a fixed day, and t,lie conveyances to be executed ; 
but, in default of payment', the purchaser was to 
pay interest. The purchase was not couij'ileted, 
through the default of the vendor : — Held, that 
no interest was pavablc Weddall v. Si icon, 17 
Beav. 160 ; 22 L.V., Ch. 939 ; 17 Jiir. 6-12 ; 1 
W, E. 250. 

Defective Title.] — Where conditions of 

sale provide that interest shall be paid by the 
purchaser from a fixed time, if tlie completion 
, shot dll be delayed by any cause whatever, delay 
merely occasioned, by the state of the title, and 
not wilful on the part of the vendor, falls within 
the provision. Shc-nvhi v. Shaltsoear^ 5 De G. 

M. & G, 517 ; 2 Eq. E. 957 ; 23 L. J., Ch. 898 ; 
18 Jiir. 8-1:3: 2 Wb E. 668. 

Whet e, in addition to such a provision, there 
were stipulations that the vendor luiglit rescind 
on the title being objected to, and that if a 
,good title should not be made to a definite pro- 
portion of the property, compensation should be 
allowed : — Held, that the non-delivery of a com- 
plete abstract, at a time fixed by the conditions, 
would not of itself exempt the purchaser from 
payment of interest. Id. 

Where the execution of an agreement fixing a 
time for eomjfietion, and requiring payment of 
niterest in case of delay, was intercepted by 
negotiatiems, ending in an alteration of the agree- 
ment, but not of the time of completion : — Held, 
tiuat ill fixing the period for the payment of in- 
terest this circumstance ought to t^e regarded. Ih. 

In conditions of sale, it was stipulated,, ‘i that 
if, from any cause 5vhatever, the purchase should 
snot be completed” on a day named, the pur- 
chaser should pay interest from that day to the 


completion. There was delay due ordv io defect iu 
Utie Held, that the pu iNuia.se r was bound tci 
pay interest, and was euiitled to the err rcs[.'Oi]d- 
ing rents. Pahnerstim ( Viscumtif) v. Turaor. 33 
Be..iv. 52-1 ; 4.H. E. 46 33 L. J., Ch. 457 V) 

Jur, 577 : 10 L. T. 364 ; 12 W. E. 816. 

The princqde of Sherwln. r. Sha'ks/mar (supra) 
applies as well to an actual defect, of title as to 
imperfections ill the abstracts delivered. Jh. 

Money lying Idle.}— -A condition tliat if 

from any cause whatever the pureli.ise money 
shall not; be {laid hv a particular day, the ])ur- 
cliaser making default shall pay i'ntercst fioin 
tliat day, does not render the purchaser liable in 
p, ay interest where ho lias given notice that hi.s 
money is lying inquodiictive, and the delat' arise.? 
from the state of the title, JJannimj v. Hen- 
derson. 1 Ho G. lSc Stn. 6 s 9 ; 17 L, J., Ch. 8 : 12 
Jur. 89. And see eases ^ supra, col. 1292. 

Non-delivery of Abstract,] — In con- 
ditions of sale, a lime was fixed for the delivery 
of the abstract, and also for the payment of the 
purcl'iase money, or for interest to run if the 
money wars not paid at that time, “from what- 
ever cause tlie delay mig’ht have arisen.” The 
vendor did not deliver the abstract at the time 
stipulated: — Held, that the purcluiser was only 
liable to I'lajm’ntercst from the time a good title 
was shown. JJe \ 'isme v. iJe Vlsme. 1 Mac. tk; G. 
3315; 1 Hall M Tw. 40S ; 19 L. J.,' Ch. 52 ; 13 
Jnr. 1037. 8. P., llidmrtsonY. Skelton. 12 Beav. 
363; 19 L. J., Cli. ,140; Monck v. JJnskisson. 4 
Eus,s, 121, n. ; 5 1^. 3. (o.s.) Ch. 163. 

ddie ca.-^e of JJe Vi sine v. JJe Visnie (supra) 
must be acted on with some caution; and it 
i.s nut in every case of delay in the delivering 
of a suliicient abstract that a vendor is to lose 
the interest which he has stipulated for, Ilowlinj 
V. Adams. 12 Beav. 476. 

Upon a sale under the court, there was a con- 
dition that the purchaser should confirm the re- 
port, and before the 10th November pay his 
})urcliase money and interest fi’ora the 29th Sep- 
teajber, and “ under no oircumstances ” was he 
to be excused paying interest from that time. 
Tlie purchaser was unable to serve the order of 
confirmation until the 29th November. The 
abstract was delivei-ed on the Gth December, and 
the requisition finally answered on the 17th 
January: — Held, that there was no sue.h delay 
on the part of the vendor as to release the pur- 
chaser from payment of interest. Jh. 

Under a similar condition delay of six months 
from default of vendor in not furnishing proper 
abstracts ; — Held, the purchaser must pay in- 
terest. CoiV'pe V. JJakeicell^ 13 Beav. 421. 

On a sale under the court in June, 3 839, con- 
dition tliat the abstract should be delivered in 
twenty-one days ; that the purchaser should be 
entitled to the rents from October, and pay bis 
purchase money in November ; and if, “ from a.iiy 
cause whatever,” it should not be paid, he should 
pay interest at 5 per cent. The vendors ivere 
unable to deliver the abstract within the time, 
and the title was not made out till 1845 : — Held, 
that the purchaser would not be relieved from 
payment of interest, but the order to pay wuis 
made without prejudice to any application for 
compensation, (rreemmod v. Churchill, 8 Beav. 
413 ; 14 L. J., €b. 143 ; 9 Jur. 196. 

Neither Party at Fault.]— Where ilio eon- 

dition is that interest on the purchase money is 
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to be paitl from a certain day, “ if from any cause 
whatever” the pnrchaso money be not then paid, 
the vendor will be entitled ^to interest where the 
delay in perfecting the title has arisen from cir- 
cumstances under which no blame could attach 
to him, though the purchnscr also was not to 
blame. Burhain (^JDd:m and CJtaptpr), Ex ])%Tte.. 
Tnourt -v , Lawson^ 2 Jur. (N.s.) 345; 4 W. E. 
419. S. E., Stewart v. Law-^on, 3 Sm. & Gr. 307. 

Completion prevented by the Court.]— 

Condition on sale hj trustees that on payment of 
purchase money on date fixed purchaser should 
be entitled to the rents up to which time all out- 
goings, including interest to the mortgagees, were 
to be borne by the vendors ; if, from any cir- 
cumstances, the money should not be paid, the 
purchaser sliould pay interest at 5 per cent, until 
payment. The purchaser was ready with his 
money on the day appointed, and also to pay ofi 
the mortgagees, to whom he had given notices ; 
but the contract could not be carried into effect, 
in consequence of an order of the court made 
subsequently to the contract, subjecting all con- 
tracts by the trustees to the approbation of the 
court : — Held, that the purchaser was bound to 
pay interest on his purchase money at 5 percent, 
from the date fixed ; and also to the mortgagees, 
at 5 per cent., the rate payable on their mort- 
gages. J/atson V. Swift, 5 Jur. 645. 

Irrelevant Objections.] — By a contract 

for purchase, interest was to be paid on the pur- 
chase money from the 26th December, 1852, if 
the purchase was not then completed. The pur- 
chaser made objections which the court con- 
sidered not relevant to the title, and decreed 
specific performance, with costs, and interest 
from the 26th December, 1852. Litchfield v. 

23 L. J., Oh. 176. 


Wilful Default.”] — Conditions of sale”! 

provided that the purchase was to bo completed 
by the 8th of vSeptember, and that “ if from 
any cause whatever other than wilful default 
on the part of the vendor” comidotioii of the 
purchase was delayed beyond that day, the 
purchase money was to bear interest to the 
day of actual payment: — Held, that Iw hh 
going abroad, two days before the time knowm 
by him to have been fixed for completion, tlicre 
had been so far “ wilful default on the part o£' 
the vendor,” that the jmrehasers were entitled 
to recover out of the interest paid by them a 
sum proportionate to the day. Yotniq and 
Bardon, In re, 31 Oh. D. 168^ 53 L. T.'837 • 
34 W. E. 84 ; 50 J. P. 245— C. A. 

Delay in completing a purchase arising froini 
the vendor insisting that a certain mode of 
releasing incumbraiice.s is effectual, is delay 
arising from the “wilful default ” of the vendor™ 
and exonerates the purchaser from the payment 
of interest on his purchase money under the 
usual condition. Strafford (^Lord') to 3IapJo.\\ 
65 L. J.. Gh. 124 ; [1896] 1 Ch. 235 ; 73 L. T. 
440. , 

Condition that if from any cause whatcvei*- 
other than the wilful default of the vendors™, 
the purchase should not be completed by a. 
certain date, interest should be paid upon the 
purchase money. The particulars and conditions- 
of sale stated that the whole of the property 
had been acquired under a certain act of parlia- 
ment, and was being sold under the powers of 
such act, but the sale plan showed that portions* 
of the property had been acquired under a later 
act. The misdescription arose through the in- 
advertence of the vendors to examine the ‘title 
before the particulars and conditions of sale* 
•were framed. The title to the whole was not 
made out or acce])ted by the purchaser untiH 
after the date fixed for completion- The real 
cause of the delay was the difficulty of the 
purchaser in obtaining the purchase money ; — 
Held, by Lindicy and Lopes, L.JJ. (Kay, L.J., 
dissenting), that the omission to verify the 
statement as to the title did not amount to 
wilful default on the part of the vendors within 
the condition, and that the}" were entitled to 
interest on the purchase money until completion. 
London Corporatiem and Tuhhs, In re, 63 
L. J., Ch. 580 ; [1894] 2 Ch. 524 ; 7 E. 265 ^ 
70 L. T. 719— C. A. 


Eeversion.] — On a sale by the court cf a 

reversion in fee, subject to a term of ninety-nine 
years, determinable on the death of the survivor 
of two lives at a small chief rent, it was provided 
by one of the conditions that the vendors should 
procure and confirm the master’s report, and 
obtain an order for the purchaser to pay his pur- 
chase money into court on a date fixed, when the 
purchaser was to pay his purchase money, and be 
entitled to the receipt of the rents ; “ but if from 
any cause whatever the purchase money should 
not be so paid in” on tliat day, the purchaser 
should pay interest at the rate of 5 per cent, to 
the time of payment. The vendoi's did not make 
out agreed title for three years : — Held, that the 
condition dul not apply, but that, as the pur- 
chaser had had the benefit of the wearing out of 
the lives, he must pay interest at the rate of 41. 
per cent. WalVw v. SnB, 5 I)e G-. & Sm. 429 ; 
21 L. J., Ch, 717. Ami see eases, supra, col, 1300. 

Death of Yendor.]— A contract stipulated 

that the purchase was to be completed on the 
11th October, and the purchaser was to be en- 
titled to the rents from that day ; and if, from 
any cause whatsoever, the purchase should not 
then be completed, the purchaser was to pay in- 
Icrest at the rate of 51 . per cent, per annum until 
eompleticin, he tendor di6d before the date for -I 

qqmpletiofi,, leaving an infant devisee. , The pur- i 
jtbe;pureha^ Intp/cpurt:' — 


Copyholds — 357eglect by Yendors to 

obtain Admittance.] — Deliberate neglect b}" a 
vendor of copyholds to which he has not beei-i 
admitted to perfect his title by admission until 
after the date fixed for the completion of 
purchase amounts to wilful default. VPflson 4" 
Stevens' Contract, In re, 03 L. J., Ch. 863 ; 
[1894] 3 Ch. 546 ; 8 E. 641 ; 71 L. T. 38$ ; 
43 W. E, 23. 
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the 2 "til June to the 2Stli Xovember. jPervy y. 
Gar. & M, 554. 

Sale hy Court — Deduction of Eents and 

Profits.] — The cmiditioiis of sale by the coiu't 
pmvidetl that each pitrchascr should pay the 
bahnice oi: his ])urehase money into court to the 
crcflit of the action, on or before 21st July, 1885, 
or in default, should be charged interest at the 
rate of 5 per cent, per annum unr.il payment of 
tlie purchase money ; and that upon such pa.Y- 
merifc the purchaser should be entitled to posses- 
sion, or to the rents and profits, as from 21st 
July, 1885. A purchaser not complying vrith 
this condition, an order was made tliat on or 
boihre a date fixed, the purchaser should lodge 
in. court the balance of his purchase money, 
with interest thereon, from the 21st July, 1885. 
The purchaser asked that, after the direction 
for the payment of the money, there should ho 
iiLserted the words, “Less the i-ents and profits 
of tlic said premises from the 21st July, 1885*^ : 
— Held, that the purchaser’s application must be 
I'efused, Smithy I)i re, Day v, Bona Ini, 55 L. T. 
B29— 0. A. 

Sale of a Brewery and Utensils— Interest on 
Fart of Fnrcliase Money.] — Part of a letter was 
to the effect that if a brewhouse and utensils 
should not fetch 900^., and if the brewhouse 
should not be sold within six months, S. agreed 
to pay interest at 41. per cent on the 5501,, being 
the value of that property without the utensils. 
On a bill for specific performance, the court 
declared that, according to the true construction 
of the letter, the defendant was the purchaser 
of the brewhouse and utensils at the price of 
900/. ; that she, upon 550/., part thereof, must 
pay interest at 41. per cent. ; and that she must 
account for and pay 350/. for the utensils, with- 
out interest, to the date of the decree ; and 
ordered a general account to be taken. Beller 
y. Slmonds, 5 Jur. (x.s.) 997. 

Instalments — Fart left on Mortgage.] — An 
estate was contracted to be sold at a sum to 
be paid by six instalments, with additions 
in the form of interest, at 5 per cent., until the 
day of payment thereof. By a subsequent con- 
tract it was agreed, that the last instalment, 
instead of being paid at the appointed day, shoiikl 
remain on mortgage, at 4.]- percent, for fourteen 
year’s, but that the stipulations of the first con- 
tract as to the previous in.5talment should con- 
timie in force. The reduction from 5 to 4 1- per 
cent, is dependent upon the fulfilment oi the 
terms of the first contract with respect to the 
prcY.ions instalments ; and these being sulfered 
to remain unpaid long after the appointed 
periods, and no mortgage having been executed, 
the vendor is entitled to recover 5 per cent, 
upon the last instahnent, as well as upon the 
others, Attimocl v. Taylor, 1 Man. & G--, 279 ; 1 
Bcott (K.B.) 611, 

Terns of Contract varied.] — ^It is a general 

rule of equity, that if a purchaser is in possession 
of an estate, receiving the rents, he is liable to pay 
the purchase money, and that the purchase money, 
being retained by him, will carry interest, to be 
paid by him to the seller. An agreement, which 
appeal's to prevent the application of this rule, 
will be examined in a court of equity by its aid, 
and' will or will not be enforced, according to 
circumstances. Birch v. Joy, 3 H. L. Cas. 565, 


B. agreed to purchase from C. an incumbered: 
estate, ~C. to make a title free from all incurn- 
branees except one mortgage. B,, on being put 
into possession of part, was to pay an instahnent 
of the purchase money, and further instahnents 
on being put into possession of the whole, free 
from incumbrances. The first instalment was not 
paid, nor any after incumbrances cleared oil by C,, 
and a fresh agreement was entered into by which 
B. wa:S forthwith to advance 10,000/. to pay off 
certain incunihrances, and he was to be let into 
immediate possession, and to be entitled to the 
rents and profits. It was further agreed tliat “ the 
interest of the remairr'ler of tlie purchase money 
shall not commence till lady-day next, in case the 
title shall be perfected.” 13. was let into po-se-s- 
sion,bntthe business was not completed : — Held, 
first, that under the clause in the second agree- 
ment, exempting •' the remainder of the purchase 
money ” from the payment of interest, the sum 
remaining unpaid of the ins tal meats came under 
that description ; secondly, that the exemption 
of a purchaser in possession of the estate from 
liability to interest on the purchase money^ 
though permissible if the agreement had been 
speeclily executed, would not be enforced any 
court of equity where that state of things con- 
tinued for many years ; and, thirdly, that the 
second contract must be taken to have failed by 
circumstances, and that the first contract must 
be decreed to be executed so far as it had re- 
mained unexecuted. J/>. 

Farties to Sue— Joint Interest in Lands.] — 
A., B., and 0,, being interested in lands, but 
having no common legal interest in any portion 
of them, agreed together to put them up for 
sale, according to their interests. Each lot was 
described in a separate paper containing the : 
conditions of sale, which stipulated that the 
vendors should deliver an abstract of title ; that 
the conveyances should be executed, and the 
purchase money paid on a certain day, from 
which time the purchaser should have possession ; 
and that if the purchaser should be let in before 
payment of the purchase money, he should be 
considered tenant at will to the vendors, and pay 
interest at the me of 4 per cent, on the amount 
of purchase money, as and for rent. The defen- 
dant bouglit some of the lots. No abstract of 
title was delivered ; but he was let into posses- 
sion and held for several years, not paying the 
purchase money. He knew of the arrangement 
entered into between A., B., and C : — Hekl, that 
A., B., and C. could not jointly sue upon an implied 
contract by the defendant, to waive the delivery 
of an abstract, and perform the condition for 
payment of 4 per cent, interest as rent. SeMmi 
V. Booth, 4 A, & E. 529 ; 1 H. & W. 742 ; 5 L. J., 
K. B. 97. 

Covenant for Delivery of Abstract.] — By 
articles of agreement, the defendant agreed to 
purchase land of the plaintiff, and the plaintiff 
agreed that he would within one month from 
the date thereof, or from being required so to do, 
deliver to the defendant an abstract of title ; anct 
the defendant agreed that he ’would pay a por- 
tion of the purchase money on signing the agree- 
ment, and the residue on or before a g’iven day 
(four years from the date of the agreement)^ 
with interest thereon, payable half-yearly, be- 
tween the date of the agreement and the day 
fixed for the payment of the residue : — Hehly 
that the delivery of the abstract was not a con- 
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dition precedent to the plaintiff' s idght to enforce 
pa,Tiiient of the half-veaiiy interest. Blclier v. 
Jacks-OH, 6 0. B. 103 ; 17 L. J., C. P, 234 ; 12 
Jiir. o41. 

Meaning of Completion.”]—-x\greGment that 
piirciiase money of property taken by a company 
should remain in their hands until completion of 
the purcliasc, and should then, with interest at 5 
per cent, per annum, be handed over to vendor : 
— Hold, under the circumstances, that the words 
“ completion of the purchase ” meant completion 
on the part of a purchaser by payment of the 
purchase money to the vendor. Lmh v. Smtli 
Wales ilh/., 10 ''Hare. 113 ; 22 L. J., Ch. 209 ; 16 
Jiir. 1149 ; 1 W. K. 45. 

Set-off— Purchase by Mortgagee.] — An estate 
was mortgaged at oh per cent. The mortgagor 
died, and the devisees of the equity of redemp- 
tion sold the mortgaged premises, together with 
other lands of the mortgagors, to the mortgagee. 
By the conditions of sale 41. per cent, was pay- 
able on the balance of the purchase money. 
The mortgagee entered into possession, and re- 
mained in possession until her death, when her 
devisees entered into possession. Upon a claim 
by the devisees of the mortgagor for specific per- 
formance of the contract, cloven years after tlio 
sale, no demand having been made during that 
period either for the payment of the residue of 
the purciiase mone}^ into court, or for interest on 
the mortgage : — Held, under the circumstances, 
that a set-off pro tanto was to be inferrcil at tlie 
date when possession was taken by the mort- 
gagee, and that, from that period, interest at 41. 
per cent, only u'as payable upon the balance of 
the purchase money. Wall ace v. Bastard., 4 Be 
O. M. G-. 251 ; Jur. 1107. 


Inquiry as to — Payment Be cited in Con- 
veyance.] — In a suit by a vendor, to establish a 
lien upon the estate "for the amount of the 
unpaid purchase money, the court decreed that 
the ptla intiff, notwithstanding the recital in the 
deed of conveyance of the payment of the con- 
si<leration money, and the receipt indorsed on it, 
vrim entitled to an inquiry whether the full 
amount of the consideration money was paid ; 
and to a lien as unpaid vendor, on the lands, for 
so much of the consideration money as should, 
upon the inquiry, appear to be unpaitl, with 
interest from the date of the conveyance. Cnd'i/ 
V. Calhfgluni. 5 Ir. Eq. li. 25. 

Held, that the onus of proving the payment 
of the consideration money lay upon the defen- 
dant (the. assignee of the vendee) ; and that 
neither the recital nor the receipt was any 
evidence of the fact. lb. 

Absence of Eeceipt Clause or Beceipt En- 
. dorsed,] — Where a purchase deed does not 
contain a receipt clause for the piirchase money 
in the body or deed, or a receipt endorsed, the 
'■'purchaser must pay tlje expense of proving that 
, there is no vendoUs Hen for unpaid purclrase 
money should he insist upon such proof. Scott 
V. Almrcz^ Scott acd Alv(irc:^'B Contmet., In re., 
M S7€5 J [isa&l I Olv ; 12 R. 474 ; 

uppildr'fendbris-entitkd to 
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proceed as a mortgagee. Ilojje v. Boofb. 1 .B. & 
Ad. 498 ; 9 L. J, (O.S.) K. B. 21. 

Bankruptcy of Purchaser.]— Upon the bank- 
ruptcy of the purchaser of timber foiled, (.jiiau’e, 
wdiether the vendor has a lien, and can pi'ove 
for the deheienev. Gicynne, E-v 'parte., 12 Ves, 
379. 

A. sells lands to B., who afterwards Ijccomes 
bankrupt, paid, of the purchase money not. being 
paid. A. shall not be bound to come in as a 
creditor under the statute ; but tlie lands shall 
stand charged with the money uii])aid, though no 
agreement for that purpose. Chapman v. Tanner., 
1 Vern. 268. 

A trustee for the sale of a brewdiouse and 
plant, contracts to sell them, and lets the ]aiv- 
chaser into possession : — Hehl, that the purchaser 
was in possession within the statute 21 Jac. 1, c. 
10, and therefore the plant, upon his becoming 
banki'upt, passed to his assignees without being 
subject to the lien for the purchase money. 
Dale., E.e parte., Buck, 365. 

Testator had, according to his usual course of 
dealing with the bankrupts, sold them land, 
allowing the purchase money to remain as a 
charge, and made them advances for the purpose 
of building, such advances, as w’ell as the 
purchase money, being stated in a written 
memorandum to be a cliarge upon the land. The 
executors of the testator, being authorised by the 
will to continue the same course of dealing, did 
so : — Held, tliese latter advances, as tvell as 
those made by the testator, and the purchase 
money in each case, t\'ere a charge upon the 
lands. Linden. Ex ])art(.\ ILdher, In re, 1 Mont. 
D. & D. 428 ; 10 L. J., Bk. 22 ; 5 Jur. 57. 

Payment to Vendors’ Agent.] — The agent of 
vendors tvho had autbority to receive the pur- 
chase money had in his hands a sum belonging 
i to the purchaser, and was directetl by him to 
apply it in payment. The agent accordingly 
debited the purchaser’s account, and credited the 
vendors’ account with the amount, and he 
rendered to the vencioi’s an account charging 
himself with that sum as received from the 
purchaser : — Held, that this was not a valid 
payment to the vciidors, and that tliey had still 
a lien on the estate. Wreat v. Dawes, 25 Beav. 
369 ; 27 L. J., Ch. 035 ; 4 Jur. (:n.s.) 390. 

Trustee retaining Purchase Money.] — If a 
vendor wiio knows tliat the purchase money is 
trust money suiters one of the trustees to retain 
part of it, without the knowledge of the co- 
trustees, or the cestui que trust, he has no lien on 
the estate for the })art so retained. White v. 
Wahefield, 7 tSini. 491 ; 4 L. J., Ch. 195. 

A trustee sold property for 300/. Before 
completion the house was burnt do wm and the 
trustee rccoivcil 1007. insurance mowej. On 
conveyance the ])urchaser paitl 2007. to a mort- 
gagee of the property, knowing the mortgage to 
be fraudulent. The trustee absconded : — Held, 
that the cestuis que trustent inn I a lien on the 
property for the wiiole amount of tlie purchase 
money. Poole v. Adams, 4 H. II. 9 ; 33 L. J., 
Oh. 639 J 10 L. T. 287 ; 12 W. B, 683. 

Secret Trust,] — A son conveys an estate to his 
father nominally as purchaser, but really as a 
tmstee; the father died, '■ having, by a wilC 
subsequent to the conveyance, made a general 
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iievise of all his real estate. The son has a lien 
on IliG estate ns vendor for the ap})arent con- 
sideration, no part tif which was paid. Leman 
V. Mirdlcij, 4 Ttuss. 423 ; H L. J. (o.S.) Ch. 
152. 

Bights against Heir of Intestate.] — The heir 
of an intestate, wIej had contracted to purchase 
land, was Iieid entitled to the lands freed from 
tlio Vendor’s lien as against the estate of the 
intestate. Hard'iiuj v. JLanVuaj^ 41 L. J., 
Oh. 523 ; L. 11. 13 Eq. 403 : 2u L. *T. G5G. 

On Title Deeds.] — An unpaid vendor of a real 
estate conveyed to a pureliaser has not at law 
any lien on tlie title deeds for his pin-chase 
money, (hhxle v. lUirton^ 1 Ex. 180 ; 16 L. J., 
Ex. 300 ; 11 Jur. 851. 

Interest in Land.] — A lease is a sale pro tanto, 
and a premium reserved on a lease is in tlie , 
nature of purchase money, fur which, if unpaid, 
there is a lien on the land ; aiul, consequently, 
unpaid premium is an interest in land within 
0 Geo. 2, c. 86, s. 3. Shepheaed v. Leetliam^ 
46 L. J., Ch. 763 ; 6 Gh. ,D. 507 ; 36 L, T. 009 ; 
25 5T. B. 764. 

Assignment of Leaseholds.] — In consideration 
cf parental love and affection, a father assigned 
certain leasehold premises to his son, subject to 
a jjcppercorn rent, and to the lessee's covenants : 
— Held, that the son was a purchaser for value 
under the deed, and not a volunteer, and that 
the vendor’s lien would not hold as against him. 

v. 58 L. J,, Ch. 434; 42 Ch. D. 79 ; 
60 L. T. 699 ; 38 W. 11. 75. 

Mistake.] — Particulars stated that the 
fu-operty was an absolute reversion in a freehold 
estate, and at the auction conditions were read 
stating that the property was subject to two 
mortgages. On a bill by the purchaser, who 
stated that he -was deaf and had read the 
particulars, but did not understand that he was 
buying only an equit^^ of redemption : — Held, 
that, he was entitled to a rescission of the 
contract, and to a return of the deposit with 
intej-cst and a declaration of lien. Torrance v. 
Lolton, 42 L. J., Ch. 177; L. E. S Ch. 118; 
27 L. T. 738 ; 21 W. K. 134. 

Payment hy Instalments.] — Under a contract 
foi’ the purchase of an estate, where the money 
is to be paid in portions, every payment is a pait 
performance of the contract by the vendee, and 
in equity t]-ansfers to him a corresponding 
portion of the estate. Ihmi v. Watson ^ 10 H. L. 
Cos. 072 ; 3 K. E. 673 ; 33 L. J., Ch. 385 : 
10 Jur. (X.S.) 297 ; 10 L. T. 106 ; 12 W. E. 
585. 

Where Specific Performance Impossible.] — 
Extent of lien on a fund, where the grantor of 
an annuity agreed to sell to the grantee the fund 
on which the annuity was secured, and to re- 
purchase the annuity, but, in consequence of a 
mutual mistake, the contract for the sale of the 
fund could not be specifically performed. Oolyer 
V. Claa/j 7 Bear. 188. 

Equitable Lien of Creditors.] — Where part of 
the price of an estate is set apart in the hands of 
trustees, as a security to the purchaser against 


the claims of judgment creditors of the vendor, 
-who have a general equitable lien on liie estate 
sold, the judgment creditors must !>c [Eo-ties tst a, 
bill which seeks to ha%’e this mone^’- dispostxl of. 
Anon., 1 L. J. (o.S.) Gh. 16. 

Assignment of Lien.] — The benefit of the 
vendor’s lien for purchase money unpaid may be 
assigned by parol to a thinl party, seinble. 
Drydcti v. Frost, 3 Myi. & Cr. 670 ; S Ij, J., Ch. 
235 ; 2 Jur. 1030. 

J. 8. being indebted, sold his lands, and took 
the purchaser’s hond, which lie assigned to on<; of 
Ids creditors. This assignment is good in equity, 
3hmn East India Co., VinoXi, 

ii. Biscliarge of . 

Sale for Annuity.] — Whether a %'endor who 
takes an annuity as the consideration has or lias 
not a lien on the estate for his annuity must 
depend upon the particuhir circumstances of 
each case. iJinmn v. Gay fere, 1 De G. A .1. 655 ; 
27 L. J., Ch. 148 ; 3 Jiir. (X.S.) 1157 ; G W. II. 
52. 

Where there was an agreement foi- the sale of 
an equitable estate in land, in consideration 
of the grant of an annuity for three lives and 
the life of the survivor, to l.)C secured by bom I, 
but neither the bond was given nor the esbite 
convoyed in the lifetime of the purchaser ; 
upon the annuity falling into arrear : — Held, 
that the principle of vendor’s lien did not 
appdy, the agreement evidencing* a contrai-y 
intention. Ih. 

A. agreed to sell an estate to B. for an annuity, 
and B. was to pay ofi a mortgage to vehich, the 
estate was subject. Accovdingiy, B. executed a 
deed, bj^ winch he granted tlie annuity to A., 
and covenanted to pay it ; and by a conveyance 
of even date but executed after the annuity 
deed, A. and the mortgagee, in consideration 
of the annuity having been so granted, and of 
the payment of the mortgage money, conveyed 
the estate to B. : — Held, that A. had no lien on 
the estate for the annuity. Jhiclda/ul v. 

13 Sim. 406. 

A. conveys an estate to B., in consideration of 
B.’s entering into the covenant contained in the 
deed, for paying an annuity to A., and 3,0007. to 
certain persons, in the event of his (B.’s) marry- 
ing : — Held, that the covenants did not create a 
lien on the estate. Clarke v. Hoyle, B Sim. 499 ; 
30 E. E. 193. 

A. conveyed her life estate in lands to her son, 
in consideration of his paying the rent of a house 
for her, and supplying her with sufficient hay 
and corn, and he covenanted to pay the rent and 
sux^ply the hay and corn : — Held, that A. had a 
security on the estate in the nature of a vendor’s 
lien for the performance of the son’s contract. 
Richardson v. j\F Cansland, Beat. 457. 

An agreement to purchase land for an annuity 
for the life of the vendor, to be a charge on the 
land, and to be paid quarterly, entitles the 
vendor, not only to the security of the charge, 
but to the covenant of the purchaser for the pay- 
ment of the annuity. Bower v. Coogyer, 2 Hare, 
408 ; 11 L. J., Ch. 287 ; 6 Jur. G81. 

Sale and assignment of a life interest in lease- 
holds in consideration of a weekly sum to be 
paid to the Vendor during her life, with a 
covenant by the purchaser to make the weekly 
payment . to the vendor, and to pei-form tlic 
covenants in the lease ; — Held, that the vendor 
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was entitled to a lien on the life interest in' the 
leaseholds. Mattheic,^ y. Boioler^ 6 Hare, 110 ; 16 
L. J., Ch. 2S9 ; lljixr. 297. 

A vendor, in lien of the price of S,OOOZ., agreed 
to accept an annuity, of 100/, a year for the 
joint lives of her intended husband and herself. 
This is not a security, but a substitution for 
the price ; and the lien of the vendor on the 
land is discharged. Parrot v. Sweetlmid^ Myl. & 
H. .d'Sr),'' 


Jolly ^ 26 Beav. 143. And see Goode v. BkHoRj 
supra, col. 1309. 

By an agreement for the sale of an estate, the? 
purchase money, with interest, was to be securuc! 
by the bond of the purchaser. The conveyance 
expressed that the purchase money had ])eeii 
paid, and the vendor's receipt was indorsed npoix 
it ; but. in fact, only a part of the price had been, 
paid, and the residue was secured by the pur- 
chaser’s bond. The vendor was held to have a„ 
lien on the estate for the amount of the bond. 
Winter v. Amon^ 3 Buss. 4SS ; 6 L. J. (o.s.) Cln 
7 ; 27 R. E. 117. 


Ohtaming Judgment.] — Judgment against the 
purchaser of a leasehold house and furniture for 
damages and costs does not destroy lien of the 
vendor upon the house and furniture. Seaforth 
(Lord^^ Ex loarte^ 19 Ves. 235 ; 1 Rose, 306. 


Promissory Hote. — A. purchases lands of 
and mortgages back those lands for part of tlie 
purchase money, and gives a note to B., for 20UZ., 
the other part thereof ; A. devises those lands to 
be sold for payment of his debts : this 200Z. note 
shall not be p.ref erred to other debts, nor be a 
charge on the land in equity. Bond v. Keni^ 2 
Yern. 281. 


Belief in ISquity.] — If the vendor parts with 
his estate, and takes a security for t,he con- 
sideration money, there is no reason for a 
court of equity to assist him against the credi- 
tors of the purchaser. Eaioell v. Ileelis, Anib. 
726. 


Bills of Exchange.]' — The vendor’s lien on the 
estate for the purchase money is not discharged 
by taking bills of exchange ; which are to be 
considered, not as a security, but as a mode of 
payment. Ovemt v. Mills, 2 V. k B. 307 : 13 
R. R. 101. S. P., Loarlnff. Ex 'port 2 Rose, 79, 

Vendor lias a lien on estate sold for purchase 
money, though he has received bills from pur- 
chaser in payment of same, and though purchaser 
becomes bankrupt. Pealie, Ex parte^ 1 Madd. 
346 ; 16 R. R. 233. 

The vendor takes, in payment of the purchase 
money, certain bills of exchange, and also a 
mortgage to secure the due payment of the bills. 
The bills are returned under jirotest : — Held, that 
the vendor has a preferential right to payment 
out of the proceeds of the estate, not only for the 
amount of the bills, but also in respect of interest, 
costs, and damages, although, at the time of the 
purchase, another creditor had a judgment 
against the purchaser, the court being of opinion, 
that the damages, in fact, formed part of the 
purchase monev, Camenm v. Glllurd^ 6 Jur. 
113. 


Proof of.] — Purchase money unpaid is prima 
facie a lien on the lands sold ; and if a security 
is taken for that money, it lies on the vendee to 
show that the vendor agreed to rest on that 
security, and to discharge the lands. Hughes v. 
Kearmy^ 1 Sch. k Lef. 132 ; 9 R. R. 30. 

Vendor’s lien, unless clearly relinquished, of 
which another security taken and relied on, may 
be evidence ; the proof being upon the purchaser, 
and, failing in part, another security being relied 
on, may prevail as to the residue. Macltrenb v. 
Symmons, lo Yqb, ; 10 R. E. 85. 


Bond Taken.] — The rule of equity, in the case 
of an implied lien, is that the vendor’s lien is not 
gone by accepting a bond or note from the pur- 
chaser, "nor will a receipt for the purchase money 
discharge the lien till the money be paid ; this 
rule is strengthened when applied to the case of 
an express charge. Saunders v. Leslie^ 2 Ball k 
B.514; 12R. R. 114. 

A vendor accepting a mortgage on another 
estate is not conclusive evidence against the 
existence of his lien on the estate sold. Ih, 

A vendor who has taken, as security for part 
of the purchase money, the bond of the vendee 
and a mortgage of part of the property sold, has 
not, on the bankruptcy of the vendee, a lien on 
the whole estate. Cap2>er ' v. Spottmvoode, Tam. 
21 ; 31 R. li. 60. 

An agreement by a vendor to take a bond 
for the payment of the consideration for land 
sold exonerates the land from all claim for 
the purchase money in the hands of a subse- 
quent bond fide purchaser. Blron v. Gayfere, 
supra. S. P., Blaekhurne v. Gregson^ 1 Cox, 90 ; 
1 Bro, 0. C. 420. 

• Upon a sale of a debt proved in an adminis- 
tration suit the purchaser gave a bond for the 
purchase motiey, payable by instalments : — 
Held, that the vendor had not lost his lien on 
the debt for payment of the unpaid purchase 
money. * Collins v. Chllbu^ SI Beav. 346. ' 

-On purchase by a tmsteo the conveyance con- 
tained a receipt for the whole purchase money. 

imtpOtiiy part was paid, and the trustee gave 
and - a ‘paetubrandum reciting' that The 
the tmtcQ thd' bto* to.pmble 
that the vendor, had m 


Pawnees.] — Where the purchaser ac- 
cepted bills for the purchase money, and the 
original lease was dc}X)sited with a third person to 
be delivered up to the purchaser on payment of 
the bills ; and the seller got possession of the 
lease and pledged ifc with persons who 1 ona fide 
advanced money upon it, and to whom he 
indorsed the outstanding bills : — Held, that the 
pawnees had no lien on the lease beyond the 
amount of these bills. Hooper v. Itamshottom^ 
4 Camp. 121 ; 6 Taunt 12 ; 1 Marshall, 414. 

Pledge of Stock,] — Vendor’s equitable lien 
upon the estate for purchase money is lost by 
taking special security by way of pledge of stock. 
Kairn v. Proiose^ 6 Ves. 752 6 li. E. 37. 

Contract in Substitution,]— A contract for the 
payment of purchase money must be explicit to 
deprive a vendor of his lion, upon the estate 
scld ; and, though a contract is stated in the 
conveyance, evidence may be giveti to show' the 
real nature of the transaction, and a subsequent 
purchaser is bound to inquire whether it was 
accepted in substitution of the lien. Emil v. 
MUU, 16 Beav. $B0 ; J., Ch. 467 ; 1 W* E. 
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recoverable from the 
Do O. & G. 735. 


tmable to complete ms contract. Cood'v, Pollard', 9 J„ Ex. Eq. 41 ; 2 Jur. 963. 

10 Price, 100 ; 23 It. It. 713. . Where an estate lias been sold to a person who 

has since died, the court will direct an account 
Express Stipulation.] -Agreement for sale of to be taken of the personal estate, and decree 
paper mills, the purchase money being payable that the vendor shall have a lien on the land for 
by instalments. There was a clause that if the so much as the personal estate will not extend to 
purchaser should cease to carry on business the pay. Tojihain v. Comtantinc, Tam. 135. 
vendors should have a right to re-enter and take 

possession of the premises, and of everything Insolvency of Purchaser.] — The purchaser of 
i^hich slioiud have been built 01 placed theieon, ^ estate became insolvent after part of the 
and to bold the same for their o^m use and purchase money was paid. The vendor died, 
beneht absolutely, vnthout prejudice to the Laving devised the estate to the plaintiiis and 
liability of the purchaser for unpaid purchabe appointed one of them his executor. The bill 
money. The vendors (a barilOo'^derccI imder ^ was filed against the provisional assignee of the 
clause and claimed against the o&cial liquidator and an equitable mortgagee by deposit 

of the purchaser, the fixtures and the trade the agreement for purchase. The plaintiffs 
machinery under their vendor s lien:— -Held, that prove their title as devisees ; the defen- 

the bank had no vendor s lien for unpaid purchase disclaimed : — Held, that the court could 

money, as an express stipulation had been i^ot make the decree sought without evidence of 

the devise, but that, upon payment of the costs 
6‘Jiire Paper MilU Co., In re, ob L. 1. i98. defendants, the court might (the defen- 

^ ^ -1 ^ -u X dants not opposing) declare the plaintiffs abso- 

Covenant to Bepay.] --Covenant between to the estate. Gahriel v. Sturgh, 

vendor and purchper, that purchase money 5 j 2 OI ; 10 Jur. 215. 

should be repaid within two .Y^ars after resale, Application by vendor who has not conveyed 
discharges the vendor s lion. 1 arlies, Ix parte, premises in discharge of his 

1 Glyn & J. 228. for the unpaid purchase monev. and to prove 

Waiver-Vendor Ketaining Title Deeds.]- 

Semble, that a vendor by retaining, under a ^ 

“‘.-'t?';' v-w. tiu. „1 .h, 

WrefonU y. Xrftovi, 2 L. J. (o.s.) Gh. 173. .t" 
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tuu/hourne Ihj., 35 Beav. 268 ; 35 L. J., Oh. 318 ; was indorsed on the deed, and the title deeds 
L. it. 1 Eq, 630 ; Id L. T. 92 ; 1-t W. E, did. delivered to the purchaser. ^ The purcliaser then 

made a mortgage by deposit, and absconded : — 
Purchase Honey payable by Instalments.] — Held, as between tlie vendor’s lien and the right 
In an action by a vendor whose purchase money of the mortgagee, that the p..)ssession of the title 
was to be paicl by instalments, some of which deeds and the fact of the indoi'senicnt of the 
were not yet due, for specific performance of his receipt gave the mortgagee the bettor CLjuity. 
contract and a declaration of his lien, liberty -was Rice v. Riee. 2 Drew. 73; 2 Eq. E. 341; 23 
given to apply in respect of future instalments L. J., Cli. 289; 2 W. E, 139. 
as they accrued due. v. 49 L. J., Oh. Principles of the rule as to the effect of 

G7d ; 15 Oh. D, 649 ; 42 L. T. 832 ; 29 W. E. 302. priority iii point of time. Ih, 

Whore a vendor signs a recci[)t for the whole 
Lien on One of Several Estates.] — Where the purchase money, bat suffers the purchaser to 
court had declared that certain devised estates retain part of it, and remains in possession of 
were subject to incumbrances, and a vendor had the estate as tenant to the purchaser, his posses- 
a lien for unpaid purchase money on one of such sion is no notice, to a subsequent purchaser or 
estates : — Held, that the vendor’s lien stood incumbrancer, of his lien on the estate for the 
precisely in the same position as any other sum retained. White v. Walicjield^ 7 Bim. 401 ; 
incumbrance, and that it must be paid out of the 4 L. J., Ch. 195. 
particular estate on which it attached. Barne- 

wall y ,lvemmQci\ 1 Dr. & Sm. 255 ; 3 L, T. 462 ; Vendor retaining Title Deeds.] — The plaintiffs 
9 W. 11. 88. conveyed an estate, but retained the conveyance 

and title deeds, as security for unpaid ]3urchase 
Eund in Court.] — ^5’'endor may acquire a lien money. The purchaser mortgaged the estate : — 
on fund in court, under contract for sale, and, Held,*' that the plaintiffs had a lien upon the 
if vendee refuses to complete contract, may pro- estate prior to that of the mortgagee. WoHlmq- 
vent him by injunction from drawing out of ton v. Morgan, 16 Sim. 547 ; 18 *L. J., Gh. 233 ; 
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niDiiey, and In defanit, for a sale of the heredita- 
ments. S., a judg'iiicnt eretliror of Id., prior to 
the .decree, rcd'aserl to release and. disclaim, but 
as to S.'s interest, the coui't declared that the 
hereditaments were freed and absolutely dis- 
charged. and ordered him to pay all the costs of 
the suit. J/ievere/; v. SLOidcman, 9 Jar. (N.S.) 
11-iG; 9 L. T. 3r>2. 

S^Totice of Incuiiibrancss before Completion.] — 
A pm-cliaser of pu-opei'ty subject to a raoidgage 
gave a cheque for the purchase inoney, Imt 
sto[)ped tlie payment of the cheque. The exist- 
ence of second and third incumbrances was 
disclosed to him. and lie sub.^equenfcly withdrew 
Jus CO an term ami, and the die pie was cashed. 
Oil a Ihil by the thiid incumbranecr claiming 
priority over the purchaser, the coind held that 
the purchase was not completed by the elelivery 
of the cheque, considering the circumstances 
that took place afterwards, and a decree was 
made in conformity with tlic prayer of the bill. 
TildesVy v. Lodye^ 3 Jur. (x.s.) 1000. 

Notice to Solicitor,] — A. conveyed an estate 
to B., and, according to the conveyance, an 
acceptance was given in full satisfaction for the 
ab-solute purchase ; but in reality it was agreed 
that the vendor should have a mortgage for the 
money. Before the acceptance became due, B. 
mortgaged to G., who employed the same solicitor 
as had been engaged in the purchase, and C. 
had notice that the bill had not been paid, and 
of the form i)f the conveyance : — Held, first, that 
C. was affected by the notice to his solicitor ; 
and, secondly, that, under the circumstances, he 
was bound to inquire into the true nature of the 
transaction between A. and B., and consequently 
that his security ought to be postponed to A.’s. 
Frail v. Ellis. 16 Beav. 350 ; 22 L. J., Ch. 467 ; 
"■rW.E. 72. . ' 

Vendor acting Mala fide,] — A plaintiff agreed 
with H. to grant him a building lease of some 
land. The plaintitf advanced H. 970L to enable 
him to build. Afterwards .E. and P. jointly 
made farther advances to H. for the same 
purpose. Subsequently E. (who was the solicitor 
both of the plaintiff anl of P.) induced the 
plaintiff to execute a conveyance to .H. without 
receiving the consideration, in order that H. 
might then execute a mortgage to E. and P. to 
secure their advances : — Held, that the plaintiff 
had lost his lien for his purchase money and his 
priority for it, and his advances over the mort- 
gage. Smith V. Scans, 28 Bcav. 59 ; 29 L. J., 
Ch. 531 ; 6 Jur. C>r.s.) 388 ; 2 L. T. 227. 

Equitable Mortgage.] — In 1845 P. became 
purchaser from A. of a piece of land. A. retained 
the title deeds of the land, and in 1851 deposited 
them with the plaintiff to secure the payment 
of a sum then advanced. P. and A. hatl various 
transactions, but there was no appropriation of 
the balance duo to P. in satisfaction of the 
purchase m niey due to A. A. in 1855 was 
adjudicated bankrupt : — Held, that the plaintiff 
was entitled to a decree against I*, to the extent 
of the equitable interest which A. had in the 
land. May no v. Maher, 1 Giff. 241 ; 6 Jur. (N.S.) 
366, 

A solicitor purchased thi'ough a third party 
property belonging to his clients ; the solicitor 
paid no purchase money to his clients, but their 
trustee, acting under his direction, indorsed on 


a conveyance to a third pjarty, whom the client 
treated as the real purchaser, a receipt for the 
purchase money payable to the thi.rd party ; the 
solicitor afterwards deposited the title deeds bj^ 
way of equitable mortgage, became bankrupt, 
and left the country : — Held, that the claim of 
the e(piitable mortgagee had priority over the 
clients’ lien for unpaid purchase money. 
Worthhiyton v. German, 16 W. E. 187. 

A person throiigli his son, as solicitor, lent 
money on mortgage of property. The soji did 
not inquire whether the purchase mono}" had 
been paid hj the mortgagor, and there wns no 
receipt for it on the mortgagor’s purchase deed. 
The money so lent was applied in paying off a 
mortgage held by a third person on the property, 
and the deeds were handed to the son by such 
thir<l person, not as mortgagee, but as solicitor 
of the mortgagor ; — ^Held, that, under the cir- 
cumstances, the representative of the vendor 
was entitled to his lien for unpaid purchase 
money in priority to the mortgagee. Maioen v. 
6955, 19 W. E. 614, 

Eand in Register County —Purchasers without 
Notice.] — Trustees of a charity conveyed land in 
Yorlvshire to E. and W., part of the purchase 
money remaining niipaid, and allowed E. and W. 
to register the conveyance, knowing that they 
wanted to do so in order to resell the land in 
lots : — Held, that the trustees had, by their con- 
duct, precluded themselves from asserting their 
lien for unpaid purchase money against bona 
fide sub-purchasers from E, and \vitboiit 
actual notice, though the sub-purchasers had not 
examined,' as it was their duty to have done, the 
conveyance to E. and W., a memorial of which 
was registercil, and though the estate of one of 
the sub-purchasers was equitable oiilv. Kettle- 
w(dl V. Watson, 53 L. J., Ch. 717: 26 Ch. iX 
501 ; 51 L. T, 135 ; 32 W. E. S65— C. A. 

Eegistratiou.] — A vendor’s lien for unpaid 
purchase money need not be registered under 
2 & 3 Anne, c. 4. Ih. 

Notice.] — The mortgagee of a sub- purchaser’s 
lot left it to R. and VY. “ to manage the business 
— J8emble, he was not affected with eonstriictive 
notice of the lien, Ih. 

V. Piirohasev\s Lien. 

Character of.] — Lien of vendee, having paid 
prematurely, is analogous to that of vendor. 
Machreth v. Slmnwns, 15 Ves, 345 : 10 E. E. 85. 

Contract at an End.] — On a ednve^umeo 
executed by some but not all the parties, -where 
the contract has gone off by the vendor’s default, 
if there is any lien it is vested in the purchaser , 
as a security for his deposit. Oxenluim v. 
Esdaile, 3 Y. & J. 262. ' 

Incumbrance.] —A purchaser, who has accepted 
a conveyance with knowledge of an incum- 
brance,. has no lien on the fund in court ins 
respect of the incumbrance. Miller v. Prldilen,. 
26 L. J., Oh. 183 ; 3 Jur. (i^.s.) 78 ; 5 W. E. 171., 

Although the vendor of an estate has fraudu- 
lently concealed an incumbrance, yet the pur- 
chaser has no Hen on the purchase money after it 
has been paid over. Cator v, MoUnyhrohe, 1 
Bro. 0.0.301. 

A purchaser from a remainderman who 
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advances money to pay off a pressing incum- 
brance, the remainderman representing that he 
can sell with the concurrence of the tenant for 
life, has such an equitable title to the purchase 
as to establish a lien on the property, which 
equity will protect by enjoining the tenant for 
life from proceeding by ejectment to obtain 
possession, until the cause shall be finally deter- 
mined on the hearing. Ludlom v. O myall, 11 
Price, 58 : 25 K. E. 703. 

Defect in Title.] — Wliere, in a suit by a vendor 
for specific performance, it was certified that a 
good title was not deduced, the court ordered a 
return to the defendant of his deposit money, 
with interest at 4 per cent., and declared the de- 
fendant entitled to a lien on the estate of the 
same, and also for his costs. Tumor y. Marriott. 
L. E. 3 Eq. 7-14 ; 15 L. T. 607 ; 15 W. E. 420. 


chasers from him, were entitled in that suit to a 
lien on the estate in respect of the parcliase 
mone}" paid by the husband ; and semble, also, 
in respect of the money expended on lasting im- 
provements. Keesom v. Clurltson. 4 Haic, 07 ; 
9 Jur. 82. 


Purchaser ahandouing Contract.] — Agreement 
to buy an hotel. The owner contimied to eariw 
on the business, the purchaser bciiig unable to 
find the purchase monejq and eventualiy the pur- 
chaser wrote to the owner, “ A’ou must "mortgage 
or sell the premises ” : — Held, that although the 
purchaser would have been entitled to a liei], if 
the contract had failed tlirough the vendor’s 
default, as the purchaser had himself abandoned 
the contract, the purchaser was not entitled to 
any lien. DUui v. Ora /it, 5 De G. & S. 451. 


lien for Compensation.]— B. agreed to sell W. 
lands free from incumbrances, and the greater 
part of the purchase money was paid. The land 
was subject to reservations and conditions, W. 
was declared entitled to compensation, but the 
amount on inquiry could not be ascertained : — 
Held, that as W. was not bound to take the pro- 
perty without compensation, and as the compensa- 
tion could not be ascertained, he was entitled to the 
return of his purchase money, with interest at 4i. 
per cent., and to a lien on the estate for the 
amount. Westmaeoit v. Eohuis, 4 De G. F. k, J. 


for the purchase of an estate, where the money Held, that the purchaser was entitled to a con- 
3S to be paid in portions, every payment is a part yeyance of the property subject to the widow’s 
performance of the contract by the vendee, and interest, with compensation in respect of 
in eqiiity transfers to him a comsponding por- snob interest out of the husband’s personal 
tion of the estate, v. E .c/Mw, 10 estate; and that he was entitled to a lien on 

(b2 ; 33 L. J., Gh. 38.o ; 10 Jur. (K.S.} ; 10 consols in the hands of the trustees for such 

L, T. 106 ; 12 \\ . E. 58o. . compensation. Barker v. Cox, 46 L. J., Ch. 62 : 

The purchaser of an estate was bound to pay 4 np T) iqa . 35 t. t 662 * ‘>5 W E 138 
-certain sums at stated intervals, with interest on ‘ ‘ - . . b. 

what remained unpaid. He paid several sums, 

.and then declined to complete on the ground of f. Abatement and Compensation, 
misrepresentation : — Held, that he w^as entitled, 

far as the payments extended, to claim a lien i. In General. 

.OB «io estate for that amount and to enforce^that Condithm of Sulo, niu-n 

claim against the assignees of the vendor. Ib. supra, col. 1171 . 

Interest was allowed the purchaser on the ^ 

:sums paid by him at the rate of 47. per cent. Buie in Equity.] — If an agreement be in part 
per annum, simple interest. S. C., 3 N. E. 673. unperformed, the principle of a court of equity 

is in compensation, not forfeiture. Paye v. 
Berne Covert— -Sale by Husband.]— The wife, Broom, 4 Eiiss. 6. xlffirmed, 2 Eus.s. k M, 214. 
being entitled in equity to real estate under a Where a bill for specific performance is dis- 
■contract of sale entered into before her marriage, missed on the ground of inadequacy of con- 

the husband, after their marriage, completed the sideration, the court will not aid a*" party in 

• ' . purchase, and took the conveyance to himself, recovering his deposit, or giving hhn eompen- 

.,11...,. Afterwards, acting upon the supposition that sation for his loss, by <Iecreeing an account. 

' : the estate was his own, the husband laid' out Kendall v. Beckett, 9 L. J, (o.s.) Ch. 24. 

money in improvements upon it, and in the If a purc.haser cannot have what was his 
' lifetime of the wife sold the estate, and the strong inducement to the contract, a specific 

"'v:.}; '' purchasers took a conveyance from Ixim. ’ The performance, with compensation, not to be en- 

husband survived the wife. After the death forced. JStapylton v. Scfott, 13 Vos. 426. 

■ of the husband, the heir-at-law of the. wife, re- Specifiic performance upon the principle of 
, 'covered the estate from the purchasersHy a suit compensation and indemnity : not if tiie effect 
that the. is the substantial- deviation from the conteet. 
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JTfilsey \\ Grant, 13 Ves. 73. S. F., Iloniihlom Eeference — Damage.] — Upon a reference to the 

V. SJilrln/^ id. 81. master to inquire as the title to compensation 

CTcncral rule of speciilc performance that the for damage done to lands, the master ought 
purchaser shall ha^-e what the vendor can give, regularly to inquire whether the damage was 
with an abatement out of the purchase money, temporary or permanent. Citor v. Cnajdnn 
for so much as the (|uaiitity falls short of the Canal Co.^ 4 Y. & 0.405; 13 L. J., Ch. 89. 
representation, enforced against trustees for 

infants, upon tlm mere mistake of their agent Estimable Loss.] — Qumre, per Turner, L.J., 

without fi-aiid, ikc., liufc the relief adapted to whcthertheprincipieof compensation isapplicahlc 
the justice of the case. Hill v. BucMey^ 17 where there is no estimable loss to a purchaser un- 
Yes. 30-1- : 11 R. Ft. 100. ‘ less he happen to sell. Fjlioa/r(U-Wood Y.Marjorl- 

The principle of equity with respect to specific JmnJis, 1 Gitf. 384; 3 l)e (1. J. 320 ; 7 H. L. 
performance is, that if substantially the pur- Gas. 806 ; 30 L. J., Ch. 176 ; 6 Jtir. (x.S.) 1167 ; 
chaser can have the thing contracted for, a 3 L. T. 222. 

siiglh: variation in. the quaiihcatioiis of it wall A. contracted with B. and C., trustees, for 
not fh'salile the vcndoi’ from having a decree for the purchase of an advowson and rectory, and 
speciilc performance, when the ditierence is such parish church. A loan by the Governors of 
as can be compensated in money. Jla^r/m/s v. QueeriAnne’sBounty had not been paid olf and was 
Fallon^ 2 Moll. 588. not disclosed by the abstract. A. filed a bill for 

The jurisdiction of equity is never exercised to specific performance, with compensation. Specie- 
decree compensation singly without other relief, ftc performance was decreed, but : — Held, that 
As to the jurisdiction in cases of compensation A. was not entitled to compensation. 11/. 
generally. iVewham v. 3/ai/, 13 Price, 749 ; 

M‘Cle. 511. ^ Annuity.] — Mode of determination of amount 

Bemble, that in a case of misdescription, a of compensation to purchaser in respect of an., 
court of ecpiity would not enforce against annuity charged upon the land purchased to- 
trustees specific performance with compensation, gether with the other land of the vendor, and 
as being prejudicial to the cestui qiie trust, and of exonerating the purchased land therefrom. 


incapable of being ascertained. White v, 

CnMon, 8 01. & F. 766 ; 6 Jur. 47. 

Contract by trustees under power of sale, Joint Purchase.] — ^Yhcre two purchase in ■ 
though by subsequent events it cannot be equal moieties between them and one has abate- 
executed under the power, shall be made good ment in })rice, made to him, lie shall account 
inequity by the effect of the interest acquired to other as to it. v. 1 Eq. Ca. Abr. 7. , 

on the estate bound by the contract. ALortlocli 

JJiillerAO Yes. 315. Aflirmcd 2 Dow. 518. Intentional Misrepresentation.] — Purchaser - 


Powell v. South Wales Co.., 1 Jur. (N.s.) 773. 


on the estate bound by the contract. Alortloch 

JJullerAO Yes. 315. Aflirmcd 2 Dow. 518. Intentional Misrepresentation.] — Purchaser - 
Though generally, it is not universally, true not bound to take, with compensation in a case- 
that a purchaser may take ivhat he can get, of great intentional inisrepresentation. although- 
with compensation for what he cannot have, so provided by the conditions of sale in case "^if' 
Whether that is ever done without express “ any error or misstatement ” in the particulars., 
undertaking on his part to do what court shall Stewart v. Alllstony 1 Mer. 26 ; 15 R. R. SI. 
order, qurere. Patou v. Mogers, 1 Y. B. 351 ; 

12 Pt. R. 183, 11 . ' Failure of Title.] — One of the terms of an 

. agreement was, that the contract should be void 

Extent of Doctrine.] — The doctrine of com- if purchaser’s counsel should be of opinion 
pensation ought not to bo extended. Jiirisdic- that the marketable title could not be made bw 
lion has been exercised in giving compensation certain time. The counsel being of that 
founded on the minuteness of the object, com- opinion, a bill by the purchaser for specific 
])ared with the estate sold, and not upon any performance with a compensation was dismissed 
jurisdiction to find and adjust pecuniary ^^ith costs. Williams v. Mlwards, 2 Sim. 71 ; 
equivalents, where essential parts of the contract 29 R. R. 61. 
cannot be performed. Peridergast v. Egve., 2 

Hog. 81. Condition that Purchaser shall Assume 


Condition that Purchaser shall Assume 

After Decree.]-At the hearing, a decree was of Things.l-In an agreement for 

drawn up, simply for specific performance, sale ot seventeen nndmclod shares o£ a coal 
.although without prejudice to the question of there was an article stating two convey- 

compekatioii i-Hdd that the plaintifi was not by which six undivided shares of the land 

therl^.precluded from compensation. WiUon "d " 


V, Williams^ 3 Jur. (n.s.) 810. 


to the vendor’s predecessor in title, but stating 
tliat there was no express mention in the con* 


Title not Proved.]— lYhere a bill by a vendor veyances of the minerals under the land, and 
for specific performance does not set up a right requiring that the purchasers should assume that 
to compensation, but avers that the vendor was six undivided shares of the minerals passed by 
and is able to make a good title, the court will the conveyances of the land, and thereby be* 
not, upon the failure of the averment, entertain came absolutely vested in the vendor’s prede* 
the question of compensation. Ashton, v. Wood, cessor in title. In the abstract of the %^endor’s 
3 Sm. & G. 436 ; 3 Jur. (:t.s.) 1164. title sent to the purchasers mention was made 

of a certain indenture, but nothing further was 
Eescission.] — Though the conduct of a pur- said about it. Subsequently the deed was found, 
chaser, after the discovery of circumstances en- and showed that the six undivided shares had 
titlinghim to rescind, may preclude him from never belonged to the vendors: — Held, that as 
so doing, it does not necessarily follow that he is the purchasers had notice, there was a doubt as 
entitled to compensation. Hughes v. Jones, 3 to the title before entering into the agreement, 
De G. F. & J. 307 ; 31 L. J,, Ch. 83 ; 8 Jur. specific performance ought to be decreed with a 
(N.s.) 399; 5 L. T. 408 ; 10 W. R. 139. deduction as, compensation for the loss of the 

TOL. SIV, 43 
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the occupation of tliem at the time of sale. 
lUdgway v. Gi'ay^ 1 Mac. & G. 101) ; 1 Hall & 
Tw.'l96. 

The purchaser could not in this case be com- 
pelled to accept an indemnity. II. 

Possession.] — In July, 1867, L. sold to a rail- 
way company a house, the terms being that the 
purchase-money was to be paid on the 25t]i of 
March, 1869, or at such earlier time as the com- 
pany should choose, possession to be given on 
payment, they paying 5 per cent, inteiost in the 
meantime ; and he was to be their tenant, the 
tenancy not to be determined before the 25th of 
March, 1869, but to be determinable on the 25th 
of March, 1869, by a week’s notice. The intei'est 
and rent were paid up to the 25th of March, 
1869. L. gave clue notice to determine the ten- 
ancy on that day ; but the company not having 
the purchase money ready, he refused to give up 
possession, and filed a bill for specific perform- 
ance. A decree for specific performance was 
made, with an order for payment of the pur- 
chase money, with interest from the 25th of 
March, 1869 : — Held, that the company was not 
entitled to any allowance by way of occupation 
rent. Leygott v. Metroywlltan liy.^ L. H, 5 Cii. 
716 ; 18 W. K. 1060. 

Agreement for the sale of a lease, with pos- 
session on the 1st December, the rent to com- 
mence at Christmas.” Possession was not given 
until the 31st January, through the default of 
the vendor : — Held, that the purchaser was en- 


six shares. JEnylisli v. Mnrmy. 49 D, T, 35 ; Si 
MCE. 84. 

Practice.]-— Course of proceeding where pur 


.user seeking specific performance asks also 
'mpensation for a misdescription. Hoy v. 
tiytlues^ 2 Jur. (K'.s.) 1011. 

Minute Defects.] — Specific performance de- 
eed, notwithstanding a variance from the 


Leaseholds — Tenant from Year to Year.] — 
Part of the hinds sold under the decree was 
stated in the rental to be held from year to year 
by C. ; but the purchaser found, after he lodged 
his ono-fourth of tlie purchase money, that it was 
held for a term. The tenure by which other parts 
were held wms not stated in the rental, but the 
purchaser on going into possession found thej^ 
were held for lives still subsisting : — Held, that 
the purchaser was entitled to compensation. 


were held. Mtirtln v. Cotter^ 8 Ir. Eq. E. 147. 

Custom to Eenew.] — Premises sold at 

auction were described in the particulars as being 
customary leaseholds, renewable every twenty- 
one years, at the customary rent of lO^'., on pay- 
niorit of the customary fine. The sixth condition 
stipulated that errors of description, or any errors 
inserted in the particular, should not vacate the 
sale, but should be subject to abatement or com- 
pensation. It turned out that there was no 


rected. Godye v. 3doiitroBe QDuke'), 26 Beav, 4 

Loss of Tenant and Deterioration.] 

Two houses, stated in the particular 
been “ recently in the possession of F.,’ 
up by mortgagees from F. 
bought by the defendant. 


■btokhave' 
were' put 
and,' were 
A day was fixed for 
completion, when the rents or possession were to 
belong to the purchaser. At that day F.was still 
in possession, and remained so until more than a 
month after. The purchaser had agreed to let 
the houses to a tenant as from a day five days 
later than the day fixed for completion, but the 
tenant, finding that he could not have immediate 
possession, had refused to take the houses, which 
had remained unoccupied, and had also been 
damaged by the removal of some fixtures : — 
Held, that the purchaser was entitled to damages 
in the nature of com])ensation for loss of a 
tenant, and that the damages would be the 
amount of rent lost, and that 11,} o purchaser was 
entitled to damages for the (leterioration of the 
property. JJatn v, Fothf^rgUl (infra, col. 1340) 
distinguished. Pkilltps v. Stlrodcr (supra, col. 
1257) followed and discussed. Ilogol IJrhtol 
Perm/ment Bulldiiuf Sooittg v. ])omadt, 56 L. J., 
Oh. 840 ; 35 Ch. D. 390 : 57 L. T. 179. 


not, if nothing furtlicr is said, make a good title 
nuless it is held under an original lease, in a case 
where the particulars and conditions of property 
so described contained enough to give notice 
to a purchaser that the property was held 
under a derivative lease Held, that the 
purchaser could not on that account claim com- 
pensation on the ground of misdescription. 

Mndeley v. Booth (2 De G, &; Sm. 718) com- 
mented on. CtDoltevtoell South Bondon Build- 
ioff Sorlotg v. Holloway^ 49 L. J., Ch. 361 ; 13 
Cii, D. 754 ; 41 L. T. 752 ; 28 W. K 222. And 
iseo eases, supra, col. 1195. 

] Occupation,]— Purchaser not entitled to com- was made on appeal, declariiig him entitled to 
pensation where the misdescription consisted in compensation, and directing a reference as to the 
stating that the premises sold were in the joint amount. In answmr to this inquiry, it was found 
of A,,and‘'p..as levees, -the fact fcing that the amount of compensation couM^ not be 
Ifefiii',' 1 ^ 0 ’, premises’ had mm demised, to' 0., and bv ascertained : — HeM, on sixpplementai MU' by W„ . 

wa$, ‘.toother with that as the compensation could not be ascer^’ 
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Gained, he was entitled to the return of his pur- such misrepresentation related to the subject 
■chase money, with interest at 4Z. per cent., and matter of the conversance. ^lamtm \\ Thaeliei', 
‘to a licR on the estate for the amount. West- 47 L. JT., Oh. 312 1 7 Ch. D. 620; 38 L. T. 209 ; 
maeott v. Rohm.% 4 I)e Cf. F. & J. 390. And see 26 W. B. 604. 

/SV 2 /ii/i irnZ/fos* 6h., supra, col 1322, Condition that any errors should be the 

subject of compensation. After completion of 

Beversion.] — A condition that any error conveyance a defect discovered Held, tiuit the 

in the particulars shall not vitiate the sale, but purchase having been completed the condition 
;a com] )eB sat ion shall be made, only applies to did not apply. Ih. 

■cases wlune the circumstances afford a principle Where the conditions provided that If any 
l;y which this compensation can be estimated, error or misstatement should be found it should 
.Bhenenud v. llohuis, H. & M. 194 ; 3 Car. & P, not annul the sale, but that compensation should 
:339. ' be made in respect thereof, and an error in the 

Therefore, on the sale of a reversion, expectant quantity of the land was discovered after the 
on the death of xl. without children, an error in conve 3 mnce had been executed Held, that the 
the statement of A.'s age does not come within purchaser was entitled to compensation. Man- 
the condition, and thc^ purchaser is entitled to s(m v. Thacker (supra) not folhwved. Turner 
'.rescind the contract. Ih, Skelton^ In re,, 49 L. J., Ch, 114 ; 13 Ch. D. 

A reversion depending on the contingency of 130 ; 41 L. T. 668 ; 28 W. E. 312. Rat see next 
a tenant for life dying without issue, the tenant case. 


■for life being fifty -six years of age, and married, 
and his wife being in her fifty -fourth year, and 


Mxitual Mistake.] — Sale of term for fifty years 


the only is.sue of the marriage having been a of a beerhouse, subject to a covenant against 
still-born child, eleven years previously, is the Sunday trading. It was stated at the sale that 


.'Subject of estimate and calculation. Jlootlihy v, 
Ruothhy, 1 Mac. & G. 604 ; 2 Hall & Tw. 214. 


the freeholder had offered to release the covenant 
on having 25Z. additional rent. The purchaser 


A reversion depending upon the contingency received an abstract which showed that the 
•of the tenant for life, who w\as sixty-three years vendor wras an under-lessee. A release wms 
’Of age, and a bachelor, dying without issue, is obtained from the freeholder, and the purchaser 
not the subject of estimate or calculation ; but paid the purchase-money partly by an order on 
the purchaser of this reversion having proposed his brewers. On the day after completion he 
to deduct one-half of the reversion^^in respect became aware that the release from the free- 
of such contingency, and the treaty having been holder was not effectual without a release from 
•concluded upon that basis, the court, as between the original lessee, and stopped payment of the 
the vendor and purchaser, will value the contiii- order on the brewers until this should be ob- 
fgency accordingly. Baker v. Bent, I Buss. 6: M. tained. The required release could not be 
224 ; Tam. 368. obtained : — Held, that compensation could not 

be given for an error discovered after completion, 
forfeiture — Making a Eoad.] — One .stipulation Tamer ami Skelton, In re (supra), dissented 
"In a contract for purchase was that the vendor from. Allen v. Richardson, 49 L. J., Ch. 


•.should make a certain road, w'hich it turned out 137 ; 13 Ch. D. 524 ; 41 L. T. 614 : 
he could not make without incurring a forfeiture : 313. 

— Held, that the purchaser was entitled to a 
decree for a specific performance with a CO mpen- Eeference.] — A condition of sale provided 

fsation for the road. Peacock v. Pen son, 11 Beav. that mistake or error should not annul the .sale but 


28 W, B. 


Eeference. ]- 


355 ; IS L. J., Ch. 57 ; 14 Jur. 518. 

ii. After Conveyance Bxecuted, 


be the subject of compensation, such conipensation 
to be settled by two x'eferees wuth an umpire. A 
purchaser of a house, after the execution of the 
conveyance, discovered an error in the rental : — 


General Buie.] — After the purchaser of real Held, that the condition w^as not limited to 
■estate has taken a conveyance, and the purchase- errors discovered before the conveyanc 3 wms 
money has been paid, no action can be main- execute 1, and that he was entitled to compensa- 
tained for damages or compensation on account tion. Boss v. Ilelshani, 4 H. k C. G42 : 36 L. J., 
of errors as to the quantity or quality of the Ex. 20 ; L. B. 2 Ex. 72 ; 15 L. T. 481 ; 15 W. E. 
jsubject matter, unless such errors amount to 259. 
breach of some contract or warranty in the con- 
veyance, or unless fraud or deceit has been Error in Eental.]— The contract provided, 
practised upon the purchaser. Jolllffe v. Baker, that any material error in the rental furnished, 
52 L. J., Q. B. 609 ; 11 Q. B. D. 255 ; 48 L. T. should not annul the sale, but that compensation 
1)60 ; 32 W, B. 59 ; 47 J. F. 678. should be made in respect thereof. The rental 


Kotice — Mistake.] ■ 


F. 678. should be made in respect thereof. The rental 

so furnished, represented that by a fee-farm 
After conveyance the grant the timber (which was of the value of 800Z. 



omission of certain parcels, of which omission or thereabouts) was reserved to the vendor. The 
the purchaser had notice by the abstract : — Hold, timber was not reserved by the fee-farm grant, 
not a grouuil for rescinding the contract. The and the vendor had no title to it. This fact w^as 
purchaser having by his mistake allow^ed the not known to the purchaser or his solicitor until 
vendor to convey the omitted parcels to another after the purchase-money was paid, the con- 
purchaser : — Held, that a decree for compensation veyance executed, and possession taken by the 
•cannot be made after conveyance. Zeaty v. purchasei* : — Held,, that the purchaser was en- 
Ilillas, 2 De G. & J. 110 ; 27 L. J., Ch. 634 ; 4 titled to compensation for the value of tlie 
Jar. (K.s.) 1166 ; 6 W. B. 217. timber. Mansoii v, Thacker (supra) and Allen 

V. Richardson (supra) considered ; and ddoss v. 

Misrepresentation.] — A purchaser cannot, in Helsham (supra) and Turner and Skelton, In re 
the absence of fraud, obtain compensation after (supra), approved of . Pkelpsi, White, 1 L. E. ir. 
conveyance for a misrepresentation, even though 160—0, A, 
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Error in Income.] — Specific performance of 
contract to purchase colliery works was decreed, 
but with compensation in respect of misrepre- 
sentation as to the amount of stores consumed. 
It \Yas found that ttere was a large excess in the 
statement of income : — Held, that the purchasers 
were entitled to a deduction from their purchase 
money hearing the same proportion to the whole 
purchase-money as the excess bore to the income 
stated. Powell y. EUiott, L. R. 10 Ch. 424 ; 33 
L. T. 110 ; 23 W. R. 777. 

length of Lessor’s Term.] — The defendant, 
believing his term had thirty years to run, 
agreed to grant an underlease for twenty-one 
years to the plain tifi, nothing being said about 
compensation for misdescription. The plaintifi 
did not investigate the defendant’s title, and a 
year after the lease was granted it was discovered 
that the defendant’s term had only fourteen 
years to run : — Held, that, as there was no com- 
trnct as to compensation, and the plaintiff claimed 
for a defect which he might have discovered 
before he took the lease, he was not entitled to 
any compensation. Clayton v. Leech, 41 Ch. D. 
103 ; 61 L. T. G9 ; 37 W. R. 663—0. A. 

iii. Charges and Outgoings. 

Charge.] — tenant for life of a real estate, 
the trustees of which were empowered to sell it 
at his request and by his direction, entered into 
a contract to sell it. The estate was subject to a 
charge. The tenant for life died without issue, 
and the fee of the estate passed under his will : — 
Held, that the purchaser, on waiving the objec- 
tion as to the charge, was entitled to a specific 
performance against the representatives of the 
vendor, but he was not entitled either to an 
indemnity against the charge or to compensation. 
Balnhrhlge v. Kinnaird, 32 Beav. 346 ; 2 N. R. 
r> : 9 Jur. (N.S.) 862 ; 8 L, T. 447 ; 11 W. R, 
608. 

Outgoings .] — K contract having been made 
for sale of an estate, it afterwards appeared that 
there were some outgoings from the estate which 
were not disclosed at the time of the contract, 
yet, these being matters \vhich are in compensa- 
tion, the contract, shall be carried into execution, 
with an allowance only to the purchaser for 
those particulars which diminish the value. 
Howland v, Norris, 1 Cox, 59. 

^uit Bent and Tithe Bent Charge.] — Quit 
rents, being incidents of tenure, are subjects of 
compensation. Msdalle v. Stephenson, 1 Sim. k. 
S. 122 ; 24 B. R. 151. 

Quaere, if rent charges are. The court, when 
small, has allowed them so. Ih, 

Part of the lands sold under the decree was 
liable to quit-rent and tithe rent-charge, though 
not so stated in the rental : — Held, the pur- 
chaser was entitled to compensation for the 
quit-rent but not for the tithe rent-charge. 
Martin v. Cotter, 8 Ir. Eq. E. 147. 

A. agreed to sell an estate, tithe free, to B. 
Afterwards the vicar of L. filed a hill for tithes 
against the occupiers of part of the estate* A. 
agreed that part of the purchase money should 
be set apart as an indemnity to B* against the 
which was accordingly done, and B, 
p^id, thq’ remainder of his purchase 'money, and 
.iobl'.h 'c^nTeyane# pf the estate*' A fresh suit 
for the tilhs^ of the same lands, 


and then it was discovered that the lands were* 
situate in the parish of S., and were titliable tC' 
the rector of 8., and the latter suit was dismissed : 
— hleld, that B. was entitled to a compensation 
out of the land for the tithes of the land situate 
in S. Crompton v. Medhourne, 5 Sim, 353. 

Injunction.] — In enforcing contracts uporj 

principle of com])onsation for variance fi’om 
description, the court has gone so far. to the* 
extent even of totally defeating the object of the 
purchaser, that where the principal subject of 
the contract was all the corn and hay tithes of a 
parish, and of hay tithe half vras allotted to* 
vicar, or half commuted for customary payment, 
the nature of that iiaymcnt, the extent of 
meadow, and the possible conversion of arable, 
not distinctly appearing, the injunction against 
recovering the deposit was continued after- 
answer. Lrewe v. Ifatison, 6 Ves, 675 ; 17 R. Pi 
46, n. 

Where land is sold tithe free a purchaser is not 
compelled to complete his contract, with a com- 
pensation, if a good title cannot be made to the 
tithe : but this rule admits of exception where* 
the circumstances manifest that the right to the 
tithe did not fomi any inducement to the pur- 
chaser to enter iido the con tract. Smith v. 
Polc/UT, 4 Russ, 302 ; 28 R. R. 103. 

The purchaser of an estate, sol'd as tithe-free; 
cannot be compelled to take it subject to tithe 
on terms of compensation ; but an estate of 140 
acres being sold under a decree, the particulars 
stating about thirty-two acres to be tithe free, 
and no evidence of exemption having been pro- 
duced on the reference of the title, the master 
was directed to certify the ]n*oper amount of 
compensation. Blnhs v. lloliebg (^Lord'), 2 
Swanst. 222 ; 19 R. R. 68. 

A purchaser of land part subject to tithes, 
though represented as tithe-free, has, if he chooses; 
to take the purchase, a right to compensation^ 
but not to compel the vendor to purchase the 
tithes. Todd v. Oee, 17 Ves. 273 ; HE. R. 76. 

Taxes.] — An estate consisting of feu land, and 
so described in particulars of sale, was charged 
by a local but public act with draining and 
embanking taxes, of which purchaser had no 
ex})ress notice : — Held, he was not entitled to 
compensation. Bar rand v. Archer, 2 Sira. 433 ; 

9 L. J. (o.s.) Ch. 173 ; 29 R. R. 129. 

Eau Brink Tax,] — An estate sold, and 

ean bi-ink tax stated at a certain amount. It 
was afterwards discovered that the eau brink tax 
was less than stated, and the corporation tax 
more ; and on a bill filed by the vendors for a 
specific performance, the defendant was allowed 
compensation for the excess in amount of the 
corporation tax, after deducting the diffet'cnce in 
the amount of the eau brink tax. Townshend v. 
Qranger, 9 L. J. (O.S.) Ch. 176. 

Bines.] — ^Triistees for sale of a manor stated 
that the fines were arbitrary, adding that the 
clear profits on an average of the last eight yeai'S 
had been 1507. a year. There was a condition of 
sale that if there should be any error or niis- 
statement, the vendors or purchaser, as the case 
might happen, should pay or allow a propor- 
tionate value, according to the average of the 
whole purchase motioj, as a compensation either 
way. After the sale it was found that arbitrary 
fines were payable only on alienation. It was 
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also forind that the clear profits exceeded 200?. a survived A., to B. ^during her life and upon her 
year Held, on appeal, that there was no such decease, the capital so retained m court to bo 
Ion as would entitle the purchaser to paid to the husband. , • j? 

o^ompensatioii, as the annual prolits which con- A vendor contracted to sell an estate in fee, 
stinitcd the substantial value far exceeded the with a stipulation that if coimsel should be _ > 

.An jinit stated. H '* ■ * ** rtn-nfra.a.f". shmilfhbe rescinded. Upon the delivery 


.amount stated. hA... v. - - ^oo. the deliveiy 

iv. Ontstaiidimi M^tafjis andy of the abstract, it appeared that the vendor s 

* irr T T nT-./Tn motliei' had a life interest in the pieimses, and 

Limited Interest of Vendor. ]-PnncipIes upon ^TherZterestwiis known to the vendor at the 
•wliich the court proceeds in iletemumug whethoi the contract. Upon her refusing to join 

tlieiiurolmseriscntitled to a partial pertoimance « Qonyeyance Held, that the vendor was 

of t!ie contract, with compensation for the do- ^to rescind under the stipulation, 

iicienoy, whore the vendor h.as only a limited ^ contract must he specifically per- 
il, tercst in the estate contracted to sold and cgApensa^ in respect of the'life 

is, thoreforo incapable g interest- Colgate, 1 Coll. C. C. 203 ; 

contract. Ilumas ^^. Dining^ 1 ixeui, /-.i ? c q i- „ 

L. J., Cli. 2G7 ; 1 Jur. 427. And see Faton v. ^ 

.ILujays, supra, col 1321. Outstanding.]— The purchaser, under 

— Estate pur autre , vie ]-A. contracted 

with B. for the purchase in iee <3f popeityyn lease^ is not the subject of compen- 

fguorance that wifUlva! saLl linoha?^ v. CWer, 7 Ir. Eq. E. 176. 

S;»S“ ’£ iS £■ Son'S.” ,W np..,..,.U.O. 

iniiiation of the particular life. D., with full _ jgfgndant contracted to sell an inn to the 
Icuoivledgo of A.’s contract, took a oonv^'ance represented to him that the agree- 

from B. and C. of the property, lent under which the tenant in possession held 

by C. so as to pass her interest :-Hell, that A mei 

■was entitled to a oonvevuuice possession at Michaelmas following. He had 

cLeV. given the tenant notice to quit at that time; 


V,;. cLo T\ T* was voKi, aiicl tiiac ne wouia give; buu pxaiiaLixi. 

■was entitled to a conveyance from U. of B.s Michaelmas following. He had 

interest, with compensation m lespect of C.s tenant notice to quit at that time; 

interest, which L ^v^xas unable ^ TeI ' tenant did not quit :-H.eld, that the plaintiS 

Fames V. -8 L. J., Cii. bbo , b. ix. » r^q, entitled to be released from the agreement. 


Farnes v. Wood, 38 L. J., Ch. 683 ; L. h. b Eq, entitled to be released from the agreement, 
424 ; 17 W. E. 1080. at his election perform it and 

— Husband and Wife yendors.J-Wh^ a to bflf 

“pCirimrEbieh-i^^^^ tlmt the 

•estate belonged to the wife, and she afterwards 

refused to convey :— Held, that the purchaser __ Surrender.! — A. contracted to purchase a 


refused to con-vey iielcl, mat tne puion<ihei Surrender.] — A. contracted to purchase a 

•could not compel the husband to his estate subject to an underlease to B.’s 

■interest and accept an abated price. ^ umu father. A. agreed with B., on having a surrender 
Wilkinson, 39 L. J., Ch. 843 ; L. E. o Ch. o34 , underlease, to grant him a new lease, and 

U8 W. E. 586. ^ . „.no B. agreed to procure a surrender of the under- 

A husband agreed to sell property yhich vas his father, and to accept such new 

•settled as he and his wife should jointly appoint, ^ father refused to surrender hisunder- 

aiid in default of appointment to the u^e oi lus- upon demurrer, that A. could not 

•tees during the life of the wife for her sepamte specihe performance of this agreement, 

use, with remainder to the husband in tee. the Question as to compensation to A. being 

purchase money was invested in consols and paid action at law for damages. 

;to the trustees of the settlement. On the death compelled to 

of the husband before completion, the ^^e re- terms proposed at the 

fused to convey her life interest :—ileid, that 3 of the underlease. FeodonY, Stiitdg, 

the purchaser was entitled to a conveyance of ^ 

the property subject to the widows life interest, , 

with compensation in respect of such interest Duration of Term.] — AYhere the par- 
ent of the husband’s personal estate ; ticulars of sale of certain leasehold property 

lion on the consols m the hands ot the contained a misstatement, thereby causing the re- 
fer such eompensntion. W e’ version to appear as if it would fall in eight years 

Uli. 62 ; 4 Ch. 1). 464 ; do l^. T. Gbi , ..o V\. h. actually was the case, and the condi- 

aas. tions of sale provided that any error or misstate- 

™ —5 r”r mS's2p£.s 

si hra Mopor indemlty would be to retain reduction of the purchase money ; if not, or the 



Tenants in Possession.] — A piircliaser temporary cessation to work the coals, and that 

buying with notice of tenants in possession is the purchaser was entitled to componsation. II). 
bound to iiicpiire into the nature of their interest, Reservation of salt works, mines, &c., in 170-k. 

and is not entitled to an abatement of the pur- with a right of entry, though no instance of any 
chase money because their interest proves to be claim, and the title had been transferred in 
larger than he supposed wdien he entered into 1761, without such reservation u|)on the usual 
the contract. Janws v. LlolijieU, 39 L. J., Ch. covenants Held, an objection, giving a right 
2-JtS ; L. R. 9 Eq. 51 ; 21 L. T. 521 ; 18 W. R, 158. to compensation, the purchaser not inshting npon 
An estate was put up for sale by a particulai', it further. Seaman v. Tawdvey^ IG Yes, 390 
describing it as “ now or late in the several 10 K. R. 207. 
occupations of H. R. and others,” and by one of 3ftsre2)rese?itatlon. 

the Gonditioiis it was provided that, on com- 
pletion, the purchaser should be “ let into the And see Rescission, supra, col. 1245. 

receipt of the rents and profits.” Some parts of ac H no-ntiHr 

the property were subject to leases for lives at a . . ^ r ^ t 

low rent : — Hold, that a purchaser who entered General Rule.] — General rule of specific per- 
into the contract without knowing of the exist- formance that the purchaser shall have what the* 
ence of such leases could not be compelled to yeiidor can give, with an abatement out of the* 
take the title without compensation. Ilwjhes v. purchase money for so much as the (.piantity falls. 
Jones, 3 De G. F. & J. 307 ; 31 L. J., Ch. 83 ; short of the representation, enforcal against 
8 Jur. (N.s.) 399 ; 5 L. T. 408 ; 10 W. R. 139. trustees for infants upon the mere mistake of' 

their agent without fraud, <kc. ; but the relief' 
Reservations.] — R. agreed to sell to W. adapted to the justice of the case. JIHl v.. 
lamfs in Ne\Y South Wales free from incum- 17 Yes. Sn ; 11 R. R. 109. 

b;a] ces, and the greater part of the purchase 

money wa.s paid. On an investigation, it appeared sma.ll Deficiency.] —Where a plaintifi: failed! 
that these lands were held under a crown grant, to show a e-ood title to a small portion of the 
containing various reservations and conditions, lands, which was not material to the beneficial 
with a proviso for re-entry on breach of con- enjoyment of the remainder of the lands, the- 
dition. W. filed a bill for specific performance, court decreed specific i^erformance of the agree- 
with compensation on account of these rcserva- with compensation, ami directed the ccsis< 

tions. An order was made on appeal, declaring to follow the event. Sarecy v. Jlichirrth, 0 Jur... 
him entitled to compensation, and directing a G67. S. P., IIQaeen v. Furfji/Jmn, 11 Yes., 

reference as to the amount. In answer to this 

inquiry, it was found that the amount of com- a pnrcliaBcr of real estate at a sale in the court 
pensatioix could not bs ascertained Held, that „£ bankniptcv. will not be disohargod from his- 
W. was bound to take the property without purchase on objections to title, w hero the abstract 
compensatiotj, and as the conipensation oould of title postal in the court contains express- 
not be ascertained ho was entitled to the return notice of the defects ohioctod to Held, also- 
of his puvohaso money, with the interest at per that where title cannot bo made out to smaii 
oent., and to a lion on the estate for the amount, portions of the estate, the purchaser will not ha 
ir edmaCDtt V. IL.liins, f He Gt. F. & J. 390. discharged, but will bo entitled to conipcusatioi.*, 

, pro tamo only, unless he can show that the do- 

- Eiaes and Kinerals.J— In a contract for ficient portion was essential to the proper onjoy- 
sale of land containing valuable quarries, was a ment of the whole, or that it constituted hisniniia 
clause reserving to the vendor power to rescind object in entering 'into the contract. Difference- 
in case any objection or requisition should be jn practice between sales of real riropertv iro 
per-sisted iit ; in another clause provision was bankruptcy and in courts of equity. 0,tkin,lU- 
made tor compensation in case any error or re, LI. & G. t. Plunk. 129. 
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cither way/' It was stated in the particulars , that the Tenders never had had any title to 
that the property contained an area of J shares : — Held, that, as there had been no fraud 

square yards or thereabouts; but upion admea- in the matter, but the vendors had acte<l liuder 
suremeiits, the area was found to be 4,850 only : a bona fide mistake, and the purchasers hud hud 
— Held, that the purchaser was not entitled to the fact that there was a doubt as to title brought 
compensation. Cordimfley v. Cheesebrough.^ ^ to their notice, and had thought fit to run the 


He U. F. .k J. 


Uilf. 496 ; 81 L. J., Gh, risk of taking the property without havino' tiio 


017 ; 8 Jiir. (n.S.) 755 ; 6 L. T. 642. 

Purchaser is not entitled to abatement for de- 


matter cleared up, specific performance ot tiie 
agreement O' ght to be decreed, but that a deduc- 


ficiency of qiiautit}", tlie particulars of sale tion must be made from the purchase money as 
describing lot as containing “more or less.” compensation to the purchasers for the loss of the 


IVhicb V. Wlficbetiter^ 1 V. & B. 375 ; 12 E. R. 
238. 

Where it was stated by one of the conditions 
of sale, that the quantity of a particular lot of 


12 E. E. six shares. Mtufllsli v. Murray ^ L. T. 85 ; 8: 

W. E. 84. 


Extent of Deficiency.] — The rule that wlicre 



the estates sold under a decree was stated from there is a deficiency in the quantity of land con- 
estiination, and that 'the purchaser should not tracted to be sold, the purchaser is entitled to 
object to complete this purchase if the quantity specific performance of the contract, with com- 
should turn out less than that stated: — Held, pensatioii for the deficiency, on’}" applies within 
that the purchaser was not by such condition certain limits. Estate sold as containing 21,750 
precluded from his right to compensation in the acres ; it contained only 11,814 acres : — tleld, 
event of the quantity having turned out defi- that the purchaser was not entitled to specific 
cient. J^rod v. Brewer, 3 Jur. 165. performance with a proportionate abatement, but 

that he could only enforce the contract on pay- 

Purchase at Specified Rate.] — On the nient of the full price or rescind the coiumet. 

purchase at a specified price per acre, of land, de- Barham {EarV) v. Legat'd, 34 Beav. 611; 34 L. J., 
scribed as grass land, bounded by a public drain, Gh. 589 ; 11 Jur. (K.s.) 706 ; 13 Xj. T. 82 ; 13 
and “containing by estimation twenty-three W. E. 959. 

acres or thereabouts, but to be surveyed,” the The piaintifi tendered for a lease of a farm of 
land when measured usque ad medium filiiin 214 acres and 35 acres. The defendant accepted 
aqute contained 23a. Or. 2(;p., of which la. Or. 33p. the offer, believing it to be for the 214 acres and 
was comprised within the drain Held, that, if 27 acres not comprised in the tender, S[jecific 
the land compiised within the drain was included performance of a lease of the 214 acres was di.- 
in the conveyance, tne purchaser was bound to creed with compensation for the loss rfi 27 acre^. 
pay for it at the specified rate. Popple, In re, M'Kenzie v. Hedheth, 47 L. J., Cii. 231 ; 7 Gh. it. 
25 W. E. 248. 675 ; 38 L. T. 171 ; 26 W. R. 189. 

Vendors wlio bind themselves to make out a 
Quantity Excessive.] —Condition of sale that good title to call the lands, but are unable to show 
any mistake or error should not annul the sale, a title to part, not necessary to the enjo3'menr 
but a compensation, should be given or taken to of the other parts, the bill aver juiig that they could 
be settled by two referees or an umpire. It wiis make title to all the lauds sold, seeking specific 
found that one of the lots coiitaiiied about twenty performance as to all: — Held, that they could 
acres more, and another about ten acres less, than not at the hearing seek performance with com- 
the quantity described in the particuLars ; — Held, pensation. Aahton v. 8 Sm. (Sc G . 436 j 3 

that, the excess and the deficiency were both Jur. (n.s.) 1164. 

subjects of compensation v.uthin the condition, Qiisere, whether the court will in no case dc- 
and that the court would, if necessary, refer it cree specific performance with compensation for 
to the master to settle the amount of such com- defects of title in small particulars, the question 
pensation, notwithstanding that, from the vmriety of compensation being raised by the bill, i Ik 
in the nature of the different portions of the land. Misdescription of the quantity of land in re- 
there was no uniform standard for computing gard to the acres being statute acres or custoraaiy-, 
such amount. Where the description was inac- is not matter of compensation, but a ground^ for 
curate as to (|uantity and had been prepared by setting aside the sale. Price v. North, 2 V. (k 
the vendor’s solicitors from former particulars C. 620 ; 7 L. J., Ex. Eq. 9. 
and conditions drawn up on the report of a sur- At a sale by auction under a decree the pru- 
veyor, the court will not enforce the contract perty sold was stated in the particulars to coii- 
against the vendor, unless the case shoultl be one tain 753 square yards or thereabouts, and ojie of 
for compensation, and the purchaser should sub- the comlitioiis provided that any error, inisstuto 
mit to make such compensation. Ledie v. merit, or omission in the particulars should not 
Thomjmn, 9 Hare, 268 ; 20 L. J., Ch. 561 ; 15 Jur. annul the sale, nor should any com^iensation be 
717. And see to TFriy/^f, supra, col. 1185. allowed by the vendor or purchaser in respect 

thereof. The property was found to contain 
Kotice of Defect.] — On the sale of seventeen 578 square yards only ; — Held, that the condition 
undivided shares in a coal mine, there was a con- only applied to small errors, and that the pur- 
dition that the purchasers should assume that six chaser was entitled to compeiEsation. Whitte- 
undivided shares of the minerals passed by con- tnore v. Wldtteniore, L. E. 8 Eq. 603. 
veyanccs of the land, and thereby became abso- A residence, with four acres, was sold. It 
liitely vested in the vendor’s predecessor in title, turned out that there was no title to a slip of 
In the abstract of the title, mention was made of ground, of about a quarter of an acre, between 
a certain indenture, but nothing further was said the house and the highroad Held, that it was 
about it. The purchaser’s solicitor was told this not a proper subject for compensation, and that 
deed could not be found, and no abstract of it or a good title could not be made. Perkin.<s v. Ed<u 
information about it could be furnished, but that 16 Beav. 193. 

it was believed not to affect the property sold. A tenant in possession purchased the property, 
Subsequently, the deed was found, and showed which was represented to be forty-six feet in 
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depth ; it turned out to be thirty-three only : — 
Held, that he was entitled to an abatement. 
King y . Wllsoii^ 6 Beav. 124. 

Where a Yendor can mahe a title to three- 
fourths only, the purchaser is not entitled to take 
tlio three-fourths with an abatement, but he may 
take the three-fourths at the price agreed on for 
the whole. 2Tc(tD v. Tagmau., 19 Beav. 576. 

A., being entitled to nine-sixteenths only of an 
c'state agrees, by mistake, to sell the entirety to 
B. Seinble, that a specific performance will not 
be decreed as to the nine-sixteenths, with an 
abatement out of the purchase money. Wheatley 
Y. ^Slade, i Sira. 126. 

An agreement for the sale of two-sixths of 
certain leasehold property. It turned out that 
the veiKlors were only entitled to two t^Yenty- 
onc parts: — Held, that the purchaser was 
entitled to specific performance to the extent 
of the vendors’ interests with a proportionate 
abatement. Jonc^^ v, 17 L. J,, Ch. 469 ; 

12 Jur. 664. 

Vendors agreed to sell the entirety of certain 
freehold property for 6,000^., and to make out a 
good marketable title. It was discovered that 
the vendors wei'e entitled to only a moiety : — 
Held, that the purchaser ^yas entitled to specific 
pei'formance by the vendors of their moiety, 
with an abatement of one-half of the purchase 
money. Bailey v. Piper., 43 L. J., Oh. 704; 
L. K. 18 Eq. 683 ; 31 L. T. 86 ; 22 W. E. 943. 

'When two persons agreed to sell property, of 
whom one was entitled to a moiety subject to a 
mortgage for its full value, and the other had no 
interest : — Held, that a judgment for specific 
perCormance with abatement might be made 
against the former. Ilorroelis v. liiqly, 47 
L. J., Ch. 800 ; 9 Ch. D. 180 ; 38 L. T. 782 ; 26 
W. Ik 714. 

Copyhold and Freehold.]— -An estate was 

described in particulars of sale as containing* 227 
acres, and as being freehold with the exception 
of 50 acres co])yliold of a forest. A clause "was 
inserted m the contract that the estate was sold 
as being about 50 acres copyhold, but no abate- 
ment or compensation was to be made in favour 
of the purchaser in case the quantity of pure 
copyhold sliould exceed 50 acres, and the rest of 
the estate was sold a^ being partly of freehold 
and piu’tly of copyhold tenure. The vendor was 
not to be requii*ed to distiuguish which p)ortions 
were of one tenure and which of the otlier, nor 
was any compensation to be allowed. The 
purchaser afterwards discovered that the 227 
acres con.sisted of about 178 acres of copyhold 
and 49 of freehold, and that all minerals except 
stone wore reserved to the crowui : — Held, that 
there had been a misdescription of the pi’operty, 
and specific performance was refused. Ttirquand 

V. JRJuhKs, 37 L. J., Ch. 830 ; 18 L. T, 844 ; 16 

W. E. 1074, And Me aaMS^ supra, col. 1192. 

b. As to Nature of Property. 

Amount of Bent,] —Purchaser, under a decree, 
having paid in his entire purchase money, was 
not entitled to compensation out of the fimd, for 
tlie difference between the amount of rent 
■ received by the receiver before possession given, 

, and the amount which ought to have been 
received according to the rental, which was 
erroneous, it appearing that he was aware, when 
''' he hai^cha$a4 ofr.the" aiteepanej; CmuphU v. 

^ umfe'a decree wae described' 


as of a certain annual value, and, by the con- 
ditions, compensation was to be made for any 
error in the particular. After the purchaser 
took possession he discovered that the rent was 
over-stated :' — Held, that lie was entitled to a 
compensation out of his purchase money. Cana 
Y. Ca7m,^ Sim, 447 ; 30 E. E. 1S4. A?id see 
supra, col. 1176. 

Defective State of Premises,] — Compensation 
for the dry rot in house and premises decreed, 
upon representation of the vendor to the pur- 
chaser as to the state of repairs : be relying 
upon such representations, and stating to the 
plaintiff that he did not em})loy a surveyor for 
that reason. Or ant v. 2IfW7Vt, Cr. Cooper, 173 ; 14 
E. E. 231. 

Specific performance of an agreement for sale 
decreed, notwithstanding a variance from the 
description, with compensation for the deficiency 
in value ; though a minute examination might 
have discovered the defects, as in the state of 
the house, &;c., the premises consisting of lease- 
hold farm, and three years having expired 
pending the suit, interest was given to the vendor, 
and a rent set upon it in respect of his ]:)OSsession. 
Dyer Y, Hargrate^ 10 Ves. 505 ; 8 E. E. 36. 

Timber Estate.]— -There is no instance of a 
court of equity compelling a purchaser who 
contracted for the purchase of a demesne with 
ornamental timber, where ornamental timber 
has been cut down between the contract and 
possession given, or title shown, to complete the 
purchase. Ornamental timber is essentially 
different from ordinary timber. 3[agc)inis v. 
Fallon, 2 Moll. 590. 

Lands of copyhold and freehold tenure, lying 
intermixed and imdistinguishablc, were sold 
with the timber standing on them. The con- 
ditions of sale stipulated that the vendor was 
not to be bound to distinguish the freeholds 
from the copyholds, and that the timber was to 
be taken at a valuation made for the purposes of 
that sale, the value of the timber cm each lot 
being specified. The deposit was paid on the 
whole price of the land and timber: — Held, 
first, that the contract was an entire contract for 
the sale of land with timber on it; secondly, 
that the purchaser was not entitled to any 
abatement, though he could not cut a single 
tree, not being able to distinguisli any one tree 
as standing on freehold gi.*onnd ; tliirdiy, tliat in 
the case of one lot sold under the same condi- 
tions, which consisted entirely of copyholds, the 
purchaser was equally bound to ]jay tlie sti]>u- 
lated price for the timber, althougli ho eould not 
cut any of it. Crosse v. La a: reave, 9 Hare, 462 ; 
21 L. J., Ch. SS9 ; 16 Jur. 142. 

Particulars of sale desci'i bed a timber estate as 
comprising a certain w(.)od with iqrwards of 
sixty-five acres of tine oak timber trees, the 
average size of which approacJied fifty feet, and 
the particulars of the lot describei,! it only as 
sixty-five acre.s, two roods, and twelve- perches 
of growing timber. The statement as to the 
size of the trees was incorrect Held, tliat as 
the representation on the particuhn's of sale 
was incorrect the court w'onld not enforce the 
si'iccific performance of the coifii'act without 
compensation, and that it was not a case in 
wdiich the court couhl ascertain the amount of 
compensation, and that the bill mnsD tlierefore 
IjKJ dismissed, Brooke (Lord) v, Bomithwuite^ 5 
Hare, 298 ; 15 L. J., Oh. 333 ; 10 Jur. 656. 
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General rule of specific performance, enforced 
against trustees for infarjts, upon the mere 
laistake of their agent, without fraud, &c. ; but 
the ipnrchase behig (jf wood upon a gross valua- 
■tioii, without regard to tl'ic quantity of land, an 
abateiueiit for a deficiency of quantity from 
■eiToneoLisly inserting the hedges and fences, not 
included in the purchase, was directed with 
reference to land mei'ely, not wTjoddand. Hill 
Y. IJucUnj, 17 Ves. 394 11 XL K. 109. 

Walter Supply.] — Ih-operty was described in 
particulars of sale as Xieing well supplied with 
water. It wuis supplied wulh water from a 
iieiglibouring \vaterworks at considerable ex- 
pense ; but tlae evidence showed that other 
pro[)erty near to it, and at a higher leyel, wuas 
.supplied wath. water from sources existing on 
.such property : — Held, that there was a mis- 
description of the p,i‘opGrty purchased, and that 
the purchaser was therefore entitled to com- 
pensation. Leyland t. IlUnqicoHh, Welder, 
parte, 2 De G, F. &: J. 24S ; 29 L. J., Ch. 
^11 ; 0 Jur. (is\S.) 811 ; S W. R. 695. 

An estate was set up to sale in lots. In the 
particulars, the lots \vore described respectively, 
as “All that, Ac. — comprising lot — in the sale- 
plan.” The sale-plan circulated at the auction 
represented a well on lot 4, with a drain and 
p)ipe conveying the water from the well through 
lot 2 to lot 1. The purchaser of lot 1 filed his 
bill for specific performance, wfith compensation 
-fur the loss of the water, the vendor having con- 
veyed away the other two lots, witliout anj" 
.re.servations to the plaintifE of a right to a flow 
of w^ator from the well : — Held, that the sale- 
plan would not cany the case higher than a 
view of the property by the purchaser. Decree 
for specific performance, without compensation. 
Fe tester v. Turner, 11 L. J., Ch. 161 ; 6* Jur. 
144. 

Indemnity.] — The court will not compel a 
vendor to give an indemnity unless vendor and 
.purchaser have contracted for it. Aylett v. 
Ashton, 1 Myl. A Cr. 105 ; 5 L. J,, Gh. 71. 

Purchaser not entitled to indemnity wdiere 
Hie misdescription consists in stating that the 
premises sold w'ere in the Joint occupation of A. 
vUiid B. as lessees, the fact being that the 
premises had been demised to C., and by C. 
assigned to F., wdio wuas, together with B., in the 
occupation of them at the time of sale. Mklgioay 
V. Gray, 1 Mac. A G. 109 ; 1 Plall A Tw. 195. 


Covenants.] — A vendor of freehold 

property, who, on his owm purchase of it, had 
entered into a covenant to observe the covenants 
entered into with a former vendor, ])ut it up for 
sale, pursuant to particulars and conditions, 
noticing the existence of the covenant, but not 
stipulating that the purchaser should enter into 
any covenant on the subject : — Held, that the 
plaintifi: was not entitled to a conveyance, unless 
on the terms of giving or providing for the 
■^^eiidor a sufficient incleniiiity against any breach 
of the covenant on the part of the plaintiff, his 
heirs, appointees, or assigns, Aloieliay v. Inder- 
wieK 1 De G. A Sm. 708. 

Held, also, that a covenant on the part of 
the plaintiff, his heirs, executors, administrators, 
appointees, and assigns, wdth the defendant, Iris 
iidrs, executors, and administrators, to the 
same effect, mutatis mutandis, as the covenant 
entered into by the vendor on iris own purchase, 


ought to be considered as a sufficient indemnity. 
Ih 

Charge.] — Estates being sold in lots 

under conditions, one of which expressed that 
they were subject to the perpetual })ayrnent of 
V2QL a year to the curate of N., but that the 
same and the perpetual annual payment of 
to the hospital of C. wmre in future to bo 
charged upon, and paid by, the purchaser of 
lot 1 only, the purchasers of the other lots are 
entitled, not to an absolute exoneration, but 
to an indemnity from the purchaser of lot 1. 
Kature of the indemnity w'hicli tliey may 
require. Casamajor v. Strode, 2 Swaiist. 347 ; 
1 Wils. 428 ; Jacob. 630. 

A tenant for life of a real estate, the trustees 
of w'hich were empowered to sell it at his 
request and by his direction, entered into a 
contract to sell it. The estate was subject, 
with others, to a charge for younger ciiildren. 
The tenant for life died without issue, and the 
fee of the estate passed under his will : — Held, 
that the purchaser, on w^aiving the objection 
as to the charge, was entitled to a specific per- 
formance against the representatives of the 
vendor, but lie was not entitled to an indemnity 
against the charge. BaMrldt/e v. Kinnatrd, 
82 Reav. 346 ; 2 H. H. 5 ; 9 Juf. (K.S.) 862 : B 
L. T. 447 ; 11 W. It. 608. 

Quit Eent.] — A. seised in fee of premises 

subject to quit-rent, sold a portion, then in 
possession of B., and by the deed of conveyance, 
which recited that A. was seised of other 
premises, wdrich, with those conveyed, were 
subject to a quit-rent, and that B. had agreed 
to indemnify A. and the other premises there- 
from, B. covenanted to pay the quit-rent of 
all the premises, and indemnify .A., Ac. : — 
Held, in a suit by the assignee of the unsold 
lands against a volunteer claimant under B., 
that the sold lauds were specifically bound to 
' indemnify the unsold lands against the payment 
of the quit-rent. Hatton v. Waddy. 2 Jones, 
541.' ■ 

Semble, the proper form of indemnity is a 
grant of a rent-charge in fee, equal in amount 
to the quit-rent, and to be issuing out of the 
sold lands. 1 1, 

Title Deeds lost.] — Vendor, having lost 

title deeds, agrees to give real security for title : 
— Held, that personal security is not sufficient, 
and that he must purchase real estate for that 
purpose. Walker v. Barnes, 3 Madd. 247 j 
18 K. R. 226. 

Dower.] — ^A. contracted to sell to B. the 

fee simple, clear of incumbrances. B., aware that 
on a former occasion an attempted sale had gone 
off in consequence of A.’s write refusing to bar 
her dower, asked as to this, and wns informed 
that she would join. Afterwards she refused 
to join : — Held, that B. was entitled to compel 
a specific performance, with a compensation and 
an indemnity against the right to dower. 

V. Williams, 3 Jur. (N.s.) 810. 

Semble, a proper indemnity would be to 
retain in court a third part of the purchase- 
money, the dividends to be paid to A. and his 
assigns, during the . joint* lives of himself and 
wife J and if she survived A., to B., during her 
life : and upon , her decease, the capital so 
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retained in court to be paid to the husband. In the case of a breach of contract where a 
Ih. vendor is only entitled to compensation for the 

loss and injury he has sustained by the breach 

Supersedeas.] — Upon supersedeas by of contract, the measure of the damage is the 

‘ " uified difference between the price iixed by the con- 
bank- tract and the market value at the ti me of the 
59 ; 2 breach. But when the market value is un- 
ascertainable, and a serious loss and in jury is 
proved, the court, acting on tlm principle that 
Bona no wrong done is to remain without a redress,, 

3 rabstantial damages. <|* 6b.y 

III re, Jjafittz/s claiiii, 2S W. E;. 379. B. P* 
” ' * Fitc/i, 10 B. & S. 738; :i8' 


Copyholds Described as Freehold — — 

Fide Mistake of both Parties,]— The plaiutifc awards 
and defendant had been partners in a 
brewery to which a number of tied houses Engel v 
were attached. In an action betw^een them an L. J., Q. B. SOT ; L. E. T Q. B. 659 ; 17 W. 
order was made for dissolution and sale by 89T — Ex. Cli. 
tender. By the chief clerk’s certificate the 

defendant was declared the purchaser, as being Doss of Bargain.] — A contractor for the 

the highest bidder, of the moiety of the plain- purclupe of real estate, the title to which proves, 
tiff, the conditions, which \vere prepared by defective,^ is entitled to no satisfaction for the 
the plaintiffs solicitor and approved by the loss of his bargain. Fliireau v. ThornliUl, 2 
defendant’s solicitor and the defendant, pro- Wm. Bl. 1078. V., Rlclumh \\ Bartini,! 

vided that the title should be accepted as it 268. Pownnefi y. Fuller, 11 C. B. 660 ; 25 L. J.„ 

stood, the properties being well known to both 0. P. 145 j 4 W. R. 828. 

parties, and nothing was said about compensa- But this rule of law does not apply to the 
tion. It subsequently transpired that certain of case of a lease granted by one who has no title 
the properties which were to be conveyed as to grant it. Ewh v. Furze, 19 G. B. (x.s.) 96 ; 
freeholds wrere copyholds. ISTcgotiations there- 11 Jar. (n.s.) 726. Affirmed, 1 H. &; E. 379^; 

upon took place between the parties and their 35 L. J., 0^ P. 141 : L. R. 1 G. P. 441 ; 15 L. T\ 

legal advisers, and, as it was feared that there 161 ; 14 W. R. 493 — Ex. Ch. 

W’oukl be delay (the properties being in mort- Upon a contract for the sale and purchase of 
gage), a conveyance was executed by the u real estate, if the vendor, without fraud, ^ is 
plaintiff in the form settled by counsel. The incapable of making a good title, the proposing 
defendant, having had to pay a large sum in pureiiaser is not entitled to recover compensations 
respect of enfranchisement of the copyholds, in damages for the loss ^of his bargain. BahiY. 
took out a summons in the action, in wdiich he Fathergill, 43 L. J., Ex. 243 ; Jj, R. 7 H. L. 
asked that the plaintiff might be ordered to 158 : 31 L. T. 887 ; 23 W. _R. 261. 
pay him one-half of that sum in effect by wmy An auctioneer entered into an agreement, oir 
of compensation : — Pleld, that the principle laid the behalf of A., to sell certain premises to d,,. 
dow’ii in JTortloch w Fuller (supra, col. 1321), without having communicated to A. that B. was 
and Castle v. 'Wilhhisou (supra, col. 1329), which in treaty for them. A. had previously sold the- 
allowed the purchaser to insist on having ail the pi’emiscs to another paj’ty, and Ihereiore could 
vemlor could convey, wdtii a compensation for not fulfil the contract so imide with B., where- 
the difference, was confined to the class of cases upon B. sued A. for non-performance t>f his cun- 
wffiere the vendor knew the title and the pur- tract : — Held, tliat B. v/as not entitled to recover 
chaser did not, and had no application to the damage.s^ for the loss of his bargain. Tyrer v* 
present case. And that, therefore, it was un- Fiug, 2 Car. & K. 149. 

necessary to consider whether compensation On the sale of real property, if the proposed 
could be enforced by a purchaser after the vendor fails to make out a good title, the in- 
money was paid and the conveyance executed, tended purehaser can recover as damages only 
The summons was accordingly dismissed. Flop- the amount of his de[j 0 sit, an<l the cost of in- 
craft V. Iloperajt, 76 L. T. 341. vestigating the title. He cannot reco\-er clamages 
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ot truth. Silies v. 71 ilrl, 1 B, k, 8. oh/ ; j Jnr. 
After Completion.] — ^After the purchaser of (x.s.) 1280. Affirmed, 4 B. A B, 421 ; 32 L. J.» 
real estate has taken a conveyance and the pur- Q. B. 375 ; 8 L. T. 642 ; 11 TV. R. 954— Ex. Ch. 
chase money has been paid, no action cari be The expenses attendant on an attempt which 
maintained for errors of description unless such is made, after the bargain g<'>cs off, to enter inft> 
errors amount to breach of contract or warranty, a fresh arrangement, arc not recoverable. JJk 
or fraud has been practised upon the purehaser. S. F., Wallier^Y, Moore, 10 B, & C. 41(5 ; 8 L. J. 
JoUlffe V. FaJicr, 52 L. J., Q. B. 609 ; 11 Q, B. D. (o.S.) K. B. 159. 

255 J 46 L. T. 966 ; 32 W. R. 59 ; 47 J. P. 678. 

Expenses of Investigating Title,] — 

Damages— Measure of,] — The measure of Mortgagees with a power of sale sold to the 
damages for breach of contract is the same in plaintiff by auction the lease of a house, tha 
contracts relating to realty as in contracts re- particulars of sale stating that possession would 
lating to chattels. v. Miwards, 5 Ch. U. be given on completion of the piirclm.se. The 

378 ; 37 L. T. 7, transaction was, by the conditions of sale, to be 

In an action for refusing to complete an completed by the" 26th December. The morr» 

a ment for the purchase of land, the measure gagor being in possession refused to give it up ; 

mage is not the amount of the purchase and the plaintiff, having sold to a purehaser who 
money, but only such damage as tlae vendor has bought the house for occupation, required pos- 
bimch of , contm^ session before completion :*-«• Hold, ^that tho 
f 860 ; plaintiff was entitled to recover not only tho 

MB. . 7/ A a • ' deposit and expenses of investigating the 



Padwich, 5 Ex. 615 ; 10 L. J., Ex. 3iw. 

Agent acting without Authority.] Ihe 

defeiKlant professing to be agent ior the owners 
(he being one of them) of an estate, cntei at 
a contract of sale of it to plaintiit , aftu- 
wards he wrote to say that he thought he u as. 
authorised to sell, but that it appeared that I t 
parties interested took a difterent mcw , the 
owners refused to complete, and sold the cstcite 
for a larger sum than that offered by the pfain* 
tiff • — Held, that he was entitled to recover 
as damages, the costs of investigating title ; the 
difference between the contract price and tl e 
market value, of which the hnt^ie 

estate sold was prima 
could not recover loss on cattle, &o., 
contemplation of the completion of tlie piiic n c. 
Mumt V. Pmneis, 39 L. J., 0. F. 121 ; L. L. •> 
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hut also damages for the loss of his bargain, r 
Enad v. Eftcli, 10 B. <k S. 738 ; 38 L. J., tu- >■ '' 
SO-i ; L. K. 4 Q. B. 059 ; 17 W. E. ti94. , ^ 

In an action for damages by a vendee against 
a vendoi'. for not making a good title to an v 
estate, lie is not entitled to recover for expenses t 
incurred in negotiating the purchase or tor t 
havins the estate survexed. I/odgcs y. ZuJiJtM t 

(ihrO, 1 Scott, 443 ; 1 Hodges, 40 ; 1 Bing, t 

fX C ) ^ 

But he 'is entitled to recover charges incurred C 
in invesliu-ating the title, including the searching 
for iudgments,"but not the costs of drawing and 
ingrossing a conveyance of the estat(X the same s 
having been prematurely prepared. It). 

Held, also, that the vendee could not recover ^ 
costs incurred by him in investigating the title 
to the estat c, after the filing the bill in equity. It), c 

Up to Date for Completion.]— Agreenient i 

that dcfciulaiit would on or before the 2oth ol 
ilarch well and effectually convey Hie estate to < 
the plaintitf with a good title, 
alleaed damage by expense in investigating title 
and^loss of interest on the purchase money lying i 
idle Held, that the plaintiff could not recover i 
for any expenses or loss of interest subsequent 
to the 25th of March. Metcalfe v. EowUr, 6 
M. & \\\ S30 ; 10 L. J., Ex. 84. 

Breach of Trust— Voluntary Settlement.]— B. 
executed a voluntary settlement of land, sub- 
sequently B., being about to leave England, exe- 
cuted a viewer of attorney to E., anthorising him 
to sell all or any of his kinds, but in general terms. 
E., as B.’s attorne3x agreed to sell a portion ot 
the land comprised in the settlement to the 
defendant ; and the defendant contracted the 
next dav, the 4th May, 1876, to sell the same 
piece of land to the plaintiffs. An orde*r hail 
been obtained liy consent in an action to ad- 
minister the trusts of the settlement, confirming 
the proposed sale by E. to the defendant and it 
had also been, decided in the action that un 
order misht be made directing a person to 
convey for B. :— Held, that the power of attorney 
did not authorise E. to sell to the defenelant any 
portion of the land comprised m the settlement . 
that the plaintiffs could not be affected 
order in the administration action^; and that, 
the title being defective, Hue plaintiffs were 
entitled to recover the deposit, with the costs of 
the action; the damages, to be ascertained, to 
be limited to the conveyancing costs. d^iaL 

Meat Supply Asiociation v. Eoufler, 41 E, 1. 
719-C. A.’ I 

Vendor with Equitable Title.]-A vendor con- 
i-.rqotino- to sell to a vendee an estate with a 
gwd title, when he has only .an tn 

himself, and is not m possession, ami failing m 
his contract by the time stipulated, is liable to 
more than nominal damages for the breach of 
the contract, in addition to the espeiaseB lucnrred 
by the purchaser. Hoping v. 

D. & K. 22 ; C B. & 0. 31 ; 6 L. J. (O.s..) K. 1>. 6o. 

Failure as to Part of 
Blent between reveiaoners , P 

holding under a lease that the plaintiff would 
surrender part of the premises, and the le- 
versibners would construct a new entrance md 
re-build, and grant a lease of the new premises, 
andX entrance to the plaintiff for . the same 
term as he then held for. The plaintiff sur- 


rendered part of his premises and new buildings- 
were erected, and an entrance made, but this 
was stopped up by third parties not olaimin| 
under the reversioners Held, that the plamtill 
was entitled to such damages as would amount 
to the difference between the present state ot 
thin gs and what it would have been if the contract 
had been performed and the plaintiff bad got a. 
title to the entrance. Wall y. Chty (jf Zimdp 
Bnal Property Co., 43 L. J., Q. 1>. 

9 Q. B. 249 ; 30 L. T. 53. 

Eesale.l— Where the vendor, after an abortitc 
sale, resells to another person, he cannot sue tlie 
first purchaser for lands bargained and sold. 
James v. Sltore, 1 Stark. 426 ; Ife H E- '9b- _ 

The expenses of a purchaser J”® 

chase were allowed him by way ot damages but 
damages in respect of expenses meuiied m 
respect of an attempted resale wore lofmed as 
being too remote. Hurt v. ‘io-fiw, it L. J 
Cb. 5 ; 7 Ch. D. 42 ; 37 L. T. 370 ; 26 W. E. .oO. 

To Solicitor for Company.]— Agreement 

for sale to the plaintiff, a solicitor and pro- 
moter of a conipany. After the agreement, 
the company was provisionally registered by the 
plaintiff as its promoter. In f 

ections to the title, the company .“®* PJ.V 
iced with its objects, aud urns ‘I’ff J' ‘ f 
The purchase money was not paui to the dete 

- clantd— Held, that the pUuntitt was mititled to 

- recover as damages the eostsot preparing, bta - 
1 ing, and entering into the agreement, He tx- 
. penses of investigating the title, aii< i cnduix oui .i , 

E to procure a good title, and prepare the lease to 

3 be granted, but not the expensed ol t e 

e puiohase money and loss ot interest, l oi the 

e expenses of preparing the company s deed ^ 

1 settlement and registoimg it " " 

- the loss of profits from the granting oi tta..e 
0 - and the establishment of the companj , noi the 
t profits ho would have derived from 





Beatii of Teadee.] — Where the vendor of 

an estate fails to make ont a good title hj tlie 
time stipulated, and the vendee ( lies, the personal 
representative of the vendee, and not his heir, is 
entitled to maintain an action to recover damages 
for loss of interest on the dejmsit. and for 
expenses incurred by the vein Ice in endeavouring 
to procure a title — the injury accruing to the 
personal estate. Orme v, Broiif/Mon, -1 M. & 
Sc. 417 : 10 Bing. 359 ; 3 L. J., C. P. 208. 


Deeds of Conveyance.] — purchaser cannot 
-recover from the vendor the expenses of pre- 
paring deo<Is of conveyance of the property, after 
ho has refused to complete the purchase, on 
account of the non-production of certain title 
deeds. Jar main v. MieIsto7ie^ 5 Car. & P. 172. 

An incumbrancer on land broke his covenant 
which he had made with the plaintiff, to join in 
•a conveyance to A., by which the plaintiff was 
to profit : — Pleld, per Pollock, C.B., and Bram- 
well, B., that he was only liable in damages for 
the expenses of preparing the deed of conveyance. 
Per Martin, B. : He was liable, in addition, for 
the loss of pi'ofit to the plaintiff. Duehioortli v. 
Jkvarf. 2 Pf. & C. 129 ; 33 L. J., Ex. 24 ; 10 Jnr. 


Costs in Chancery.] — M. agreed with F. to 
purchase land from him: M. then filed a bill 
against F, for specific performance, and master 
reported that F. had not a good title, whereupon 
the bill was dismissed without costs on either 
side — Held, that M. could not recover from F., 
as damages for breach of the contract, costs in- 
curred by M. In the chancery suit. 2Ialde7i v. 
Fi/mt, 11 Q. B. 292 ; 17 L. J., Q. B. 85 ; 12 Jur. 
228. 


and— Houses Erected.] — ^A. sold 
land to B., and he covenanted for 


Mutual Obligations.] — By a memorandum A. 
agreed to sell to B. certain lands therein de- 
scribed, and all the mines, beds and veins of coal 
under the same, at a certain price; and 
agreed to purchase from A. all coal 'that he 
might from time to time require, at a fair market 
price : — Held, that these were concurrent acts, 
and that A. could not sue B. for not taking the 
Goal, without averring performance or a readiness 
to perform his part of the agreem cut. Ban ha rt v. 
Bowers, L. E. 1 C. P. 484.^ 


Pleading.] — In an action by a vendee against 
a vendor for a return of the deposit, he can only 
recover the expenses of investigating the title by 
declaring spjeciallv. FPureau v. Thornhill, 2 
Wm. BL'l078. 


Bill of Costs.] — Wliere a declaration for 

breacli of an agreemeht to assign a lease alleged 
that the defendant didi not make out a good title, 
‘•by reason whereof the plaiiitiff has b:-en 
necessarily put to great exj’tensL's am<Hinting to 
a large sum of money T in and about investigat- 
ing the title : — Held, that he might, by way of 
damage, recover the amount ()f a bid of costs due 
to his attorney, for investigating the title, 
though he had not paid siicli bill before action, 
Hiehardson v. Chasm, 10 Q. B. 75t) ; 16 L. J., 
Q, B. 311 : 11 Jur. 890^ 


To Build Bail way Station.] — ^ A contract 
^entered itito Ity a railway company with a land- 
'owrier to build a railway station at a particular 
'Spot, nothing being said as to the riser of the 
■station, is loo vague to be enforced by specific 
performance : hut the court will give damages 
for the bi’caeh of such contract, and in assessing 
those damages will give the landowner the benefit 
'Of all sucii presumptions as, according to the 
rules of law, are made against wrongdoers. IViU 
>son V. Xorthampton and Banhvrij Junction By., 
43 L. J., Ch. 503 ; L. R. 9 Ch. 279*; 30 L. T. 147 ; 
122 W. IL 3cS0. 


Parties to Sue — Joint or Several Liability.] — on the defendant’s part in not paying the ]>ur- 
Ey articles of agreement, reciting that the defeii- chase money. Martin v. Smith, 6 East, 555 ; 2 
-dant had contracted with J., as the agent of the Smith, 543. " 

plaintiff and the other owners of the property, for A declaration alleging that the plaintiff agreed 
the purchase of the lands, therein mentioned, the to sell and the defendant to buy land for 120/., 
•defendant covenanted with the, plaintiff and the which the defendant agreed to pay on or before 
■several other parties beneficially interested, to four years, with 5 per cent, half-yearly, until 
perform such contract by paying the purchase- paid; that the four years liad not expired, that 
money on a certain day : — Held, that this covenant the money had not been paid, and tha.t a certain 
was several ; and that the plaintiff might esue sum was due for interest, is good— without aver- 
“falonb- for. the non-payment of his share of the ring title to the land, or that the plaintiff was 
phAase-mon%,,#athoul joinlngthe other parties ready and willing to convey, Wllhs ?, Smith, % 
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D. (N.S.) 2X3 ; 10 M. & XV. 353 ; 11 L. J., Es. 

■ 865, 

Held, in an action by tlie seller, for the non- 
performance on the part of the purchaser, that 
it was not sutiicient to state that the seller had 
been always ready and willing? and frequently 
ottered to make a good title to the estate, and to 
make a proper siii’render on payment of the 
purchase money ; Imt the declaration ought to 
have averred, that the seller actually made a 
good title, and surrendered the estate to the 
purchaser, or a tender and refusal ; and also to 
have shown what title the seller had. 

V. Fleldintj, 2 H. Bl. 123. 

A plaintiff declared upon a contract by the 
defendant then holding land for a term of years, 
to assign all his interest to the plaintiff, on pay- 
ment by the plaintiff, within seven years from a 
day named, of 140Z. Breach, that, before the 
seven years expired, the defendant assigned all 
his interest to a stranger : — Held, that it 
was not necessary that the declaration should 
aver a tender of the money, or a request by the 
jdaintiff , or the plaintiff ’s readiness to accept an 
assia-nment. Loveloch v. Pranlilhi. 8 Q. B. 371 : 
15 L. J.. Q. B. 14G : 10 Jur. 24(>. S. P., Giles v. 
Giles, 9 Q. B. 164 ; 15 L. J., Q. B. 387 ; 11 Jur. 83. 

Consideration — I 0 U.] — Count stated 

agreement for sale and 5007. to be paid as deposit, 
that the defendant being unable to pay the oOOZ., 
in consideration that the p)laintiff dispensed with 
payment down of the 500/., and would take the 
defendants I 0 U for the same, he promised the 
plaintiff that he would pay the 500/. as soon as 
he could write to his banker to remit the same. 
Breach, that the money was not paid : — Held, 
that the count disclosed a sufficient consideration 
for the defendant’s promise. DevU v. Nishett, 
10 0. B. (X.SA 752 ; 31 L. J., C. P. 6 ; S Jur. 
(N.S.) 211 ; 9 W. K. 840. l 

A plea, that before the defendant could procure ■ 
his banker to remit, and before any demand of i 
payment of the I 0 U, the defendant was disap- i 
proved as a tenant by S., is a good answer to the 
count. n>. \ 

Defences.] — A declaration stated, that! 

the defendant caused to be put up to sale by 
auction certain premises, for the residue of a 
term of years, on the condition, that the defen- 
dant should deduce and make a good title there- 
to, commencing with the lease of the premises 
under which they were then held ; and assigned, 
as a breach, that he did not deduce a good title 
commencing with the lease. Plea, that the 
defendant did deduce a good title to the pre- 
mises, commencing with the lease, in all respects 
except this, that the premises were out of repair, 
of which the plaintiff had full knowledge : — 
Held, bad on general demurrer. Barnett v. 
Wlmder, 7 M. & V. 364 ; 10 L. J., Ex. 102. 

The plaintiff agreed to sell to the defendant a 
share in a mining sett for 250/., and the defen- 
dant agreed to purchase at that price : — Held, 
that the readiness and willingness of the plaintiff 
to convey, and the payment of the purchase 
money, were concurrent acts, and that therefore, 
to an action for non-payment of the money, a 
plea that the plaintiff was not ready and willing 
to convey was a good answer. Marsden v. 
3faore, 4 H. & K. 500 ; 28 L. J., Ex. 288. 

In an action by vendee against vendor, for not 
delivering a proper abstract of title, the declara- 
tion alleged, that the sale was subject to a condi- 


tion that the vendor should deliver an abstract of 
title to the purchaser ; and assigned a bi’cacii 
in the non-delivery of any abstract showing 
such a good and sufficient title as the vendee 
was, according to the condition, entitled to re- 
quire to be shown. A plea, that at the time of 
the making of the .contract, it was agreed, as. 
part of the contract, that the vendor should- 
deliver an abstract of his title, commencing with 
a deed of conveyance from A. to B. only, and 
should not be required to furnish any other ab- 
stract, or go into any previous title : — Held, to- 
amount to an augmentative and circuitous- 
denial of the contract stated in the declaration,, 
and to the general issue. Sliarland v. Leif child,. 
4 C. B. 529 ; 5 D. &; L. 139 ; IG L. J., C. P. 217 ; 
1 1 Jur, 623. S. P., Wheeler w Wright, 7 M. & W.. 
359 ; 9 H. P. C. 729 ; 10 L. J., Ex. *130. 

Eeplication.]—- On the sale by auction of 

property, the conditions provided, that the vendorsi 
should, within twenty days after the sale, deliver 
an abstract of title ; and that all objections- 
thereto not taken in writing within ten days after- 
wards should be considered as w^aived. In an 
action by the purchaser against the vendors for 
breach of the conditions, the latter pleaded that, 
they, within twenty days after the sale, delivered 
an abstract ; but that the purcliaser did not, within 
ten days afterwards, take any objection to the 
title in writing. The purchaser replied, that^ 
although the vendors did, within twenty days,,, 
deliver an abstract, yet that they did not by the- 
abstract disclose a good and sufficient title ; and 
that the purchaser did, within ten days after tlie 
delivery of the abstract, take objections to the? 
title in WTiting : — Held, that the replication did 
not introduce new matter, but amounted to a 
traverse of the latter allegation in the plea.. 
Smith V. Tanner, 2 Scott (N. E.) 77 ; 1 Man. k G-.. 
802 ; 1 Drink. 21. 

Evidence.] — Where there was a misrepresenta- 
tion as to certain property made bonit fide, but 
wfithout authority, by the auctioneer at the time 
of sale : — Held, that evidence of wffiat passed ai 
the sale was admissible against the vendor. Brett 
Y.Chmser, 5 C. P. D. 376. 

A declaration stated, that the defendant agreed 
to sell a dwelling-house and fixtures for the resi- 
due of a term of years, to commence on and 
: from the 1st of January, 1840, for the sum of 
60/. The evidence adduced was the following" 

' agreement : “ I agree to sell the house and fix- 
tures, 163, Piccadilly, to commence from the 1st 
of January next, for 60/. ” : — Held, a variance- 
bet ween the declaration and agreement, as. 
the latter purported to convey the fee-simple. 
Hughes v. Barker, 1 D. (N. S.) 80 ; 8 M. k. W. 244 
10 L. J., Ex. 297. 

Where the plaintiff stated in his declaration,, 
that he was possessed of a lease of certain pre- 
mises for a certain term of years, which he put 
up for sale, and which the defendant pur- 
chased ; in an action for not completing the 
purchase, the plaintiff in proving his title must 
prove the execution of the original lease as well 
as of the mesne assignments to himself. Lay- 
tliorjpe v. Bryant, 1 Scott, 327 ; 1 Bine, (n.c.), 
421 ; 1 Hodges, 19 ; 4 L. J., 0. P. 108. 

In a declaration for not completing a purchase 
of a copyhold, it was alleged, that on the 27tli 
, June the vendor “ was ready and willing, at the 
office of the steward of the manor, to receive the 
: residue of the purchase money, and then and 
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This , was denied by the 


deeds. Faiti v. J 
(O.S.) Ch. 166 ; 25 


By Agreemsnt.]— xin agreement on the 

sale of an estate, that the title deeds should be 
delivered to the purchasers on completion ; but, 
as the deeds related also to other property be- 
longing to the vendors, the purchasers should 
enter into proper and siiLhcient covenants with 
the vendors for the production an :1 delivery of 
copies of such deeds. The purchasers bought as 
trustees of a will which directed a strict settle- 
ment of the lands purchased : — Held, that the 
agreement to enter into a proper and suihcient 
covenant for the production of the deeds did 
not mean that the vendors should be entitled to 
a covenant which would secure to them their 
production at all times and under all circum- 
stances. Onslow V. Londeslorongh 10 

Hare, 67. 

Trustees sell and convey property held on trust 
for sale in the event of the debts of a partner- 
ship in which A, was interested exceeding a 
certain sum. The conveyance recites tliat A. 
had died intestate as to his real estates : and the 
heir-at-law of A. joins in that deed, and enters 
into a covenant for the title of the trustees, a 
covenant against all acts done by him or his 
father, and a covenant for further assurance. It 
afterwards appears to be uncertain whether A, 
had not devised his real estate : — that the 
purchaser is not entitled to a covenant from any 
person for the production of the partnership 
books and papers. Ilidlett v. 311(1 dltton, 1 Buss. 


sale, which averment was traversed : — Heli, 
that the allegation was not sustained by proof 
that the vendor caused the lease and assign- 
ment which composed the whole title to be 
ihanded to the pm’chaser for perusal. Horne v, 
Wingfield, 3 S 30 tt (n.p..) 3-10 ; 3 Man. & G. 33 ; 
IOLVJ., C. P. 295. 

Upon a sale of houses by auction, the pur- 
•chaser of two houses paid a deposit, signed an 
agreement as purchaser, and obtained a receipt 
from the auctioneer for the money paid as for 
a deposit on a sale by auction of the premises 
described in the particulars and conditions of 
•sale. The abstract of title not being delivered, 
the purchaser brought an action against the 
.auctioneer for the recovery of the deposit: — 
Held, that the production of the receipt and of 
the conditions of sale, without producing the 


■and to make a good marketable title. On in- 226. 

vestigation it appeared that the title was not 

marketable m\ing to certain u’estrictive cove- — Eecital of lost Deeds.]— Where, in title 
nants, of which it was alleged 0. was aware at deed, there is a recital of prior deeds which a.re 
the time of the purchase : — Held, that evidence lost, and presumption is in favour of the title, 
of Gds knowledge was not admissible to vary purchaser cannot object to title on the ground 
the express terms of the contract. Cato v. of the absence of those deeds. Prosser \\ Watts, 
'Tlmnjmii, 9 Q. B. D. 616 j 47 L. T. 493-— 0. A. (j Madd. 59 ; 22 B. B. 238. 

h. Title Beeds, Secondary Evidence.] — In an abstract of 

A n 7 contained a conveyance in 1797. in 

’ * ’ which were recitals of earlier deeds. Xeither 

Eight to Production.] — Right of the pur- the conveyance nor the deeds nientione<l in the 
ohaser to the production and to an abstract of recitals were produced, but secondajy evidence 
all the documents relating to the prop^erty in the was given, consisting of a draft of the release, 
vendor’s possession, whether a good title is made which was produced, and proved to have been 
without them or not. V. 1 W.E. 87. ingro.ssed; and extracts of entries in the books 

of a deceased solicitor of charges for preparing 

By Mortgagee.] — A mortgagee, who was and attesting the execution of the deeds were 

a party to the suit, consented to a sale of the also furnished : — Held, that as a sixty years’ title 
mortgaged property : — Held, that he must pro- was shown, the purchaser was not "bound to 
dace, and leave in the master’s office, the title verify the recitals contained in the earlier deeds, 
fieeds which were necessary in order to cQm- 3AmUon v, Hdiuonds, 1 Do G. F. & J. 24-6: 29 
.pfefeeuehwle, Himsey t. EarMing^l Bea-V; 343. U. J., Ch, 181 ; 6 Jur. (N.a) 305 ; 8 W. li 153. 

,v;. , The proper test in such a case, is whether the 

^ -vendor, retains title recited deeds cast reasonable suspicion on the 

''idMjfciahd'''<wvehants.for4®ther'ato.mnce only^ title. Ih* , ' , ' ■ 

tuider 'thatnovesnant, c A purchaser objected to a title for want bf a, 

of deed which had been inrolled, but could not be 


s'iiiiil 
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found. A copj” of it, taken in 1033, attested by 
fit'e witnesses : — Meld, sidiioient even without an 
attestation. ^Sod sccus. if the original deed has 
been in a private hand. JIan'eif v. Ph'dlj^fs^ 2 
Atk. 541. 

A purchaser objected to complete, alleging a 
bad title, because three deeds were not produced, 
and there were covenants for the })rodiiclion of 
only two. T’ae deeds were cullatmal only to the 
title ; as to two. the purc]]:i,ser liad had their 
]>}'oduction, and arte^ted copies; and as to the 
thij-d, an o’ppoiluiilty of inspecting it, with an 
nndei'laking lo have an attested copy of it: — 
Held, that the juirehaser must complete his con- 
tract. Olfeti. V. lliirnutH. 21) L. Ch. 307 ; 6 
Jur. (xN-.S.) 487 : 1 L. T. 315 ; 8 W. 11. 129— L.JJ. 

Ohjectiorx Waived.] — By the terms of an 

^luction the title deeds were to be proiluced by a 
oertain clay ; they were not then ready ; but the 
purchaser received them afterwards without 
•objection : ho cannot afterwards object to the 
delay. Smith v. Pnr/iam, 2 Anstr. 527 ; 3 E. E. 
620.V 

If counsel for the purchaser waive the produc- 
tion of a particular document stated in the 
abstract to be lost, and the purchaser adopt the 
•opinion and deal with the seller upon that view, 
he will not be permitted to repudiate the opinion 
•of his counsel. Alexander v. Croshy, 1 Jo. &; Lat. 
€66 ; 7 Ir. Eq. E. 445. 

In 1745 1. executed a settlement of lands, 
reserving power, with the consent of A., to 
revoke the uses. The abstract of title set forth 
a will of L, dated in 1761, whereby he, with the 
consent of A., revoked the uses ,* and it referred 
to a copy of the will. P., the son and heir of I., 
by indenture of 1763, reciting the will of his 
father, resettled the estates, and possession had 
since gone accordingly. The will was not forth- 
coming : — Held, that its non-production was not 
an objection to the title. Ih, 

Destruction hy Eire.] — If after contract 

for sale of an estate before the title is accepted 
the title deeds be destroyed by fire, this court 
will not compel the specific performance of the 
contract, unless the vendor can furnish the pur- 
chaser with the means of showing what were 
the contents of the destro^md deeds and of prov- 
ing that such deeds were duly executed and 
delivered. Bryant v. Bush, 4 Buss. 1 ; 28 E. E. 1. 

Information not in Vendor’s Possession- 
Expense of Obtaining.] — ^Where on a sale of 
property one of the documents of title is not in 
the possession of the vendor, and he does not 
know where it is, the expense of procuring infor- 
mation as to the whereabouts of the document 
must, under sub-s. 6 of s, 3 of the Con- 
veyancing and Law of Property Act, 1881, in 
the absence of special agreement, be borne by 
the purchaser, even although the document in I 
question should be the root of the vendor’s title. 
Muart and Olivant and Seadoiis Contract, In re, 
€5 L. J., Ch. 576 ; [1896] 2 Ch. 328 ; 74 L. T. 
450 ; 44 W. E. 610— C, A. xind see Willett and 
Aiyentl, In re, infra, col. 1501. 

Sale of Manor.] — Where a manor is sold subject 
to the existing copyhold tenancies, the vendor 
must covenant for the production of the court 
rolls anterior to the time of sale. Poulett v, 
Hood, 37 L. J., Ch. 224 ; L, IL 5 Eq. 115 : 17 
L. T. 486 ; 16 W. E. 323. 


Sale of Copyholds.] — The vendor of a piece 
of copyhold land enfranchised in 1799 delivered 
to the purchaser two abstracts commencing in 
1736 ; one of the title to the land, the other of 
that of the manor. The deed of 1799 was 

1 forty years old, and recited that the then lord 
and the then owner of the land were respectively 
seised in fee, and several of the deeds relating 
to the lord’s title were bargains, and sales in- 
rolled ; and, therefore, copies of them, as well 
as of the surrenders and admittances, which 
would be good evidence, might be procured by 
the purchaser at any time. The vendor was 
unable to deliver to the purchaser the deed of 
1799, or any of the prior instruments, but was 
willing to covenant to produce that deed : — 
Held, that ho was bound to give the purchaser 
covenants for production not only of that deed, 
but of all the prior instruments noticed in the 
abstracts. Coojyor v. Emery, 10 Sim. 609. This 
was varied on appeal as to the copyhokls, but 
affirmed as to the rest, 1 Ph, 888 ; 13 L. J., 
Ch. 275 ; 8 Jur. 181. 

The period for which a good title is required 
to be shown is sixty jmars, notwithstanding the 

3 & 4 Will. 4, c. 27. Ih, 

Eight to Inspection.] — Where a title com- 
menced by a general devise and seisin, and only 
proved by a deed more than sixty years old, 
reciting the seisin, and there was ground to 
assume that the vendor had deeds earlier 
than those on the abstract : — Held, the purchaser 
was entitled to inspection of those deeds, if in 
the vendor’s possession, but not to have them in 
the abstract. Parr v. Loregrove, 4 Drew. 170 ; 

4 Jur. (N.S.) 600 ; 6 W. E. 709. 

Quiere, whether a purchaser is generally 
entitled to inspection of deeds earlier than a 
sixty years’ title. Ih. 

It is generally admitted that a purchaser may 
inspect the earlier deeds in the vendor’s possession, 
but cannot require to have them abstracted. Ih, 

A purchaser who agrees not to require an 
abstract of title has nevertheless a right to in- 
spect the deeds wdiich coustitute the vendor’s 
title. Harding v. , 4 L. J. (o.s.) Ch. 213. 

Eight to Copies.] — One of the conditions of 
a sale by public auction stated that the pur- 
chaser should not require the production of any 
title deeds which were not in the possession of 
the vendors, and all attested copies of or extracts 
from deeds, which might be required by the 
purchaser for the purpose of examination with 
the abstract, should be procured at the expense 
of the purchaser. A. became the purchaser of 
two lots : — Held, that the purchaser was not 
entitled to attested copies of the title deeds at 
the expense of the vendors. Ahhott v. Darnell, 

2 Jur. CK.S.) 631 ; 4 W. E. 314. 

A. agreed to sell to B. certain lands, and one of 
the conditions of sale was “ as the title deeds of 
the property relate to other property of greater 
value, the vendor shall retain the custody thereof ; 
and a covenant will be entered into for the pro- 
duction of such of them as are not inrolled, and 
for giving attested or other copies thereof to the 
respective purchasers at their expense ” : — Held, 
that B. could not compel A., to deliver attested 
copies at the expense of A. Cotton v. Scuda- 
more, I K.^ JAd2l, 

■ Custody-— Contract, for Sale of land— Beten- 
tion Tby Vendor of **Bart of an Estate.”]— x\ 
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mortgagee of freehold land and policies on the 
life of the mortgagor under one deed, who, 
during the life of the mortgagor, in exercise of 
the power of sale contained in the mortgage, 
sells the land but retains the policies, does 
not retain “part of an estate*’ within the 
meaning of rule 5 of s. 2 of the Vendor and 
Purchaser Act, 1871:, and is therefore, in the 
absence of special condition, not entitled to 
retain the mortgage-deed, but must deliver it to 
the purchaser on completion. Fuller and 
Leathleif.s Contraot, In re, or WHUamii and 
FeaocuD^flF.^ Contraet, In re, fj6 L. J., Ch. 54:1 ; 
[1897] 2 Oh. 144 ; 76 L. T. 646 ; 45 W. E,. 627 ; 
61 J. P. 454. 

Sale in Lots — Purchaser of Largest Lot.] — 
Conditions of sale stipulated that the vendor of 
an estate, sold in lots, should deliver an abstract 
of the title to the purchasers, and deduce a good 
title ; but that as to a part of the estate, 
acquired under an inciosureact, he should not be 
bound to show any title thereto prior to the 
award ; and that the vendor should deliver up to 
the largest purchaser in value all the title deeds 
and other documents in his custody, hut should 
not be required to produce any original deed or 
other documents than those in his possession, and 
set forth in the abstract : — Held, that these con- 
ditions did not excuse the vendor from verifying 
the title shown upon the abstract by producing 
the deeds, or, if any of them were not in his 
possession, bv other satisfactory evidence. 
Soiithhy V. mkt, 2 Myl. & Cr. 207 ; 1 Jur. 100. 

Where an estate is sold under a decree in 
several lots, and there is no condition of sale as 
to the title deeds, the purchaser of the largest 
lot is to have the custody of the title deeds 
common to all the lots, on the terms of giving to 
the purchasers of the smaller lots, attested copies, 
and a covenant for safe custody and production. 
Cumiywjliam v. Hume, 1 Ir. Eq. R. 150. 

By conditions of sale, the title deeds were to he 
delivered to “ the purchaser of the largest lot.” 
A. purchased the largest lot, in value and extent, 
but B. purchased several lots whose aggregate 
value and extent exceeded those of A.’s lot 
Held, that A. was entitled to the custody of the 
deeds. 8eott v. Jachnan, 21 BeaY\ 110. 

The conditions of sale stipulated that the 
purchaser of “ the largest lot ” should be entitled 
to possession of the deeds : — Held, that “ largest 
lot” had reference to quantity and not to price. 
Grifflthid V. Iluteliard, 1 K. & J. 17 ; 23 L. J., Ch. 
957 ; IS Jur. 649 ; 2 W. R. 672. 

Copies.] — lii a sale under the order of the 

court, the purchaser of the largest lot in extent and 
value is, in tlie absence of express condition, en- 
titled to the deefis : and in the absence of express 
condition, the purchaser of a smaller lot is entitled, 
at the expense of the estate, to attested copies of all 
such deeds.' A condition that all attested copies 
of deeds, “ shall be procured at the expense of the 
purchaser ” : — Held, not sufficiently express to 
vary the rule. Fete?%vn v. Mtoes, 6 W. R. 61 1 . ' 

Costs,]— Although by the practice of con- 
veyancers, the costs of covenaiits to produce title 
deeds which cannot be delivered up fall on the 
vendors, yet where, by the conditions of sale of 
property in lots, provision is made for the largest 
ptirchaser 'to have the cleede, and to covenant to 
poduch t]hem to thei'pttroh|seh *of ‘Bmaller lots, 
Without reference tp the-'costSa^ each ptmjhaaer, 


and not the vendor, is bound to bear his own- 
costs of such covenants. 8tro7iq v. Strouq, 4 Jur. 
(N.S.) 943 : 6 W. R. 455. 

Purchaser who cannot have the original title- 
deeds, the estate being sold in number of lotsi^ 
is entitled to attested copies at expense of vendor. 
I)a?’e V, Tuelie)\ 6 Yes. 460. 8. P., Jjovqhton v. 

Jeirell, 15 Yes. 176. 

Where title deeds cannot be delivered, assignees' 
must, like any other vendor, give atteste<I copies 
of them at tlie expense of the estate ; but their* 
coveuaut, for the x)roduction of the deeds, sl'iould 
he confined to the time of their coutijiuance as- 
assignees. Stuart, Ex qyarte, 2 Rose, 215. 

Delivery up of Title Deeds.] — See lleatlh v. 
Crealocli, infra, col. 1359. 

Rights of Third Parties.] — Covenant to pro- 
duce title deeds remains with lands for benefit of 
purchasers, but not for benefit of vendors* 
Barclay v. Baiiie, 1 Sim. & S. 449 ; 24 R. R. 206. 

A defendant entitled to the benefit of a cove- 
nant to produce deeds for the ‘ rinaintenancep 
manifestation, or justification ” of his own title, 
is not compellable to inspect and discover the 
contents of such deeds, or procure their produc- 
tion in a hostile suit to which the covenantor is 
not a party. BetlieXl v. Ca.rmn, 1 H. & M. 806 j' 
3 N. R. 29 ; 9 L. T. 321 ; 12 W. R. 200. 

Where a defendant holds a covenant for the 
production of deeds for the maintenance and 
manifestation of his title, he is not bound, in 
answer to i'ntcrrogatories, to S'3t out such deeds 
in a suit, the object of which is to show that a 
disputed piece of land is not comprised in tlie 
defendant’s title. 11}. 

A title deed of the defendant was ordered to 
be produced where it contained a recital that 
might affect him with constructive notice of the 
plaintifii’s interest in the estate. Xeesim v. 
Clarlmn, 2 Hare, 166, n. C. P. Cooper, 93 ; 12' 
L. J., Ch.' 99 ; 6 Jur. 1055. 

Covenants for Production.] — By condi- 
tions of sale, it was stipulated that the vendors* 
should not be required to produce any deeds not 
in their possession, and tliat all deeds of cove- 
nant for production of any deed or document,, 
whether referred to in an abstract or not, which 
the purchaser should require for verifying the 
abstract, or for any other purpose, shoiikl “ be 
made, and obtained by and at the expense of the 
purchaser requiring the same ” : — Held, that the 
vendors were not bound to procure covenants for 
production from parties holding <1 och1s referred 
to in the abstract. Galjrlvl v. Smith, 16 Q. 

847 J 20 L. J., Q. B. 386 ; 15 Jur. 1124. 

Possession by Incumbrancer.] — The possession 
I of the title deeds by the equitable incumbrancer, 
i without any default on the part of t'lie person 
who has contracted to pui'chase, <’loes not give 
the former any right to priority over the latter^ 
or to require the latter to redeem him, or be fore- 
closed. Fliiin v. Fountain, 58 L. 5.. Ch. 389.*: 
60 L. T. 4S4 ; 37 W. R. 443. 

2, Op Tkirb Pabtibs. 

a. Purchaser without Hotice. 
i. In General, 

In General.] — A .man who purchases without ■ 
notice of a prior incumbrance or prior right, 
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slinll not have bis tiiie ini peached in equity, nor 
shall he be compelled to discover any writings 
which may weaken his title, neither shall any 
advantage lie taken from him which may de- 
fend him at law. Il'arduuj v. Ilardndt., Eep, 
t. Finch, i) : fir y nut a v. {/omrhhui, id. Hi ; SneUimj 
V. Sf/itib^ 2 oil. (Ja. 47 : x. .Brdinf/ton, 2 

Yern. .'hh) ; Strphrm v. GaulrBul, 701. He must 
plead himself a purchase!', without notice. IhuU 
‘mithx. Vandvnhrndii^l Vern. 170. S, F., 

H Salk. S,") ; Gordon v. Band of Biujlnnd, 8 
Jur. II 32. 

hill by purchaser without notice of mortgage 
and assignment for delivery up of deeds, and 
conveyance of legal estate, rq)held. Bennett x, 
Ilarrinon, 7 lur. l.HO. 

Plea of purch.ase for valuable consideration 
without notice protects <hifendant from answer- 
ing to title set u[) by plaintiff. Fitzgerald v. 
Fauronhergt^ Fitz. 207 ; 2 Madd. 821. 

This court will not take the least step against 
a ])urciiaser for valuable considei’atioii without 
notice, not even to perpetuate testimony agminst 
him. Jermtxl v. Saundrrti, 2 Yes. J. 47)4. 

Devisee shall not examine witjjesses in per- 
petuam rei memoriani, to prove a wdli against a 
].)urchaser without notice, till the will has been 
established by a verdict at lawn Bechitiall v. 
Aniohf 1 Yei'ii. 3o4. 

Where Purchaser’s Interest is Equitable.] — 
Legal interest prevails agiiinst a prhu* equitable 
interest. IfY7,v<nz. v. iStaJford. Amb. L81. 

Purchase for valuable consideration without 
notice, is not availalde as a defence against a 
plaintiff wiio relies iijion a legal title. (JoUim v. 
Archer^ 1 Puss. & M. 284. 

Beinble, that a purchase for a valuable con- 
sideration without notice, is available as a 
defence against a plaintiff wdio relies on a legal 
title. Pitgne v. Comptm, 2 Y. & 0. 457. 

Ihirchase for valuable consideration without 
notice, may be a good defence, although the legal 
estate is outstanding in a mortgagee. Penug v. 
Watts, 2 De (4. ck Sin. 501. 

A court of erjuir}’' does not restrict the pro- 
tection it will afford a purchaser for vainabie 
consideration without liotice, to a case m wliich 
he has got the legal estate. Oolyer v. Finali, 5 
H. L. Cas. 905 ; 2 Kq. 11. 117 ; 2 VY. K. 655. ; 

A purchaser without notice shall not be hurt 
in equity, not only where he has a prior legal 
title, but wdiere he has a better right to call for 
the legal estate than another, who has got an 
incumbrance prior to his title. ll'/Z/iV-s* v. Bod- 
inqton, 2 Yern. 599. B. P., Medlicottx, O'Bonell, 

1 Bail & B. 171. 

He wlio would entitle himself to protection of 
equity as a ])urchaser, must claim under actual 
conveyance, but need not have the legal estate. 
Fitzgerald v. Famumherge, supra. 

He that is a purchaser in law, as by taking 
estate in right of wife by his marriage, is not a 
purchaser in notion of equity. Ih. 

The court will protect a purchaser for valuable 
consideration without notice, even though his 
estate may be merely equitable. Btunter v. 
Walters, 41 L. J., Oh. 175 ; L. R, 7 Oh. 75 ; 25 
L. T. 765 ; 20 W. R. 218. B. P., Brnest v. 
Virlan, 33 L. J., Oh. 513 ; 9 L. T. 785 ; 12 W.B, 
295. 

A purchase for a valuable consideration with- 
out notice, is a defence as well against a legal as 
an equitable title. Joyce v. Be Moleyns, 2 Jo. & 
Lat. 374 ; 8 Xr. Eq. R. 215. 

yOL. XIV. .•ijkll 


Charity.] — And also as against a charit}'. 

Att.-Gen. v. Wilkins, 17 Beav. 285; 22 L. J., 
Ch. 830 ; 17 Jur. 885 ; 1 W. R. 472. 

When Plea is Available.] — The defence that 
he is a purchaser for value without notice, is only 
available where the plaintiff is seeking to take 
something away from the defendant wliich he 
already has. Barnard' v. Hunter, 2 Jur. (N.S.) 
1213 ; 5 W. R. 92. 

The }>Iea of a purchaser for value without 
notice is not available to the mortgagee of an 
assignment of a chose in action as against the 
assignor, even though the assignor seeks to 
enforce a personal equity against his assignee. 
Ih, 

Purchaser failing to make Inquiries.] — 

A purchaser cannot plead no notice if he abstain 
from calling for information to w'hicli he is 
entitled by law'. Parker v. Whyte, 1 H. & M. 
167; 2 N. R. 157; 32 L. J., Cli. 520 ; 8 L. T. 
446 ; 11 W. R. 683. 

Plea of valuable consideration without notice 
is no protection against adverse claim, of which” 
purchaser might have had notice by using due 
diligence. Jackson v, Howe, 2 Bim. Sk. B. 472 ; 
4 L. J. (O.S.) Ch. 118 ; 25 R. R. 250. 

A deed of conveyance purported to grant the 
wdiole of the demised premises, and the cove- 
nants for title corresponded wdth the granting 
part ; the vendor had previously assigned a 
portion of the premises to a raibvay company by 
a deed not disclosed to the purchaser, but the 
purchaser knew' of the w'orks erected by tlieraii- 
w’ay company : — Held, that the condition of the 
premises being known to both parties, they 
should be taken to have contracted as to them in 
that condition, and that the deed of conveyance 
should be rectified. Young v. IIalalian,\v.,W^ 
Eq. 70. 

Condition not to Inquire.] — A purchaser 

of a lease, under a condition not to inquire into 
the lessor’s title, cannot protect himself against 
a suit to set aside the lease on the ground that he 
is a purchaser for value wdthoiit notice. liohson 
V. Flight, 33 Beav. 268 ; 34 L. J„ Oh. 226 ; 11 
Jur. (k.S.) 147 ; 11 L. T. 725 ; 13 W. R. 393. 

Grounds for not Inquiring.] — The rule 

with respect to the consequence of a })urcluLser 
abstaining from making inquiries does not 
depend exclusively on a fraudulent motive for 
such abstinence, jonesx. Williams, 24 Beav. 47 ; 
3 Jur. (N.S.) 1066 ; 5 W. R. 775. 

Sufficiency of Inquiry.] — W., after completing 
a contract to buy premises, told M. that he had 
done SO- M. was afterwards informed by the 
vendor that the treaty with W. w^a.^ off. M. did 
not make any further inquiry, and bought and 
took an assignment of the premises himself : — 
Held, that he must be held to have had notice 
of W.’s contract. Waldron v, Jacoh, Ir. R. 5 Eq. 
131, 

Fraud.] — Qm^re, whether purchaser for valu- 
able consideration, under a decree fraudulently 
obtained, though ignorant of fraud, can protect 
himself, when fraud appears on face of pro- 
ceedings. Gore V. Stacpoole, 1 Dow, 30 ; 14 
R. R. 1. 

The rule that a purchaser for valuable con- 
sideration without notice, is protected by the 

44 
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legal estate, extends not only to cases where bis 
title is impeached by reason of some secret act 
done by the vendor, but to cases also of the 
falsehood of a fact of title asserted b^" the vendor, 
provided the falsehood of the alleged fact could 
not have been discovered by reasonable dili- 
gence. JtmeH V. Isoldes 3 Myl. & K. 581 ; 3 
L. J., Ch. 210. 

S(iuitable Incumbrance.] — There is no general 
rule that a court of ef(uity will never assist a 
plaintiff against a defendant who is a purchaser 
without notice : and an incumbrancer for value 
of an equitable interest may successfully file a 
bill against a subsccpient incumbrancer for value 
to ha V e a priority tleclared and enforced. Ph illips 
v. Phillip,^, 4 De G. K. k J. 208 ; 31 L. J., Ch. 

321; 8 Jur. (N.s.) 145; 5 L. T. 655 ; 10 W. R. 

236, Affirming 3 Giff. 200, S. F., Stachhmse 


Lease after Sequestration.] — Lease of lands in 
Ireland, made after the lessor's estate had been 
put under sequestration for contempt of court of 
exchequer in that kingdom, was held good, the 
lessee having no notice of sequesti'ation. Vicarx 
V. Colaloufjh, 5 Lb'o. F. C. 31. 


Marriage Settlement.] — A ]>arty claiming to 
be a purchaser for a valuable consideration with- 
out notice, under a marriage continct, must 
show that iie had no notice at the time of the 
settlement. Pacietf \\Thnnas,2 Y. k C. 234 ; 
7 L. J., Kx. Eq. 21 . 


Money actually Paid.] —'Where a defendant, 
by his answer, insists that he is a purchaser for 
valuable consideration, and without notice, proof 
of payment of the purchase money is essential. 
Molonp V. Kernan, 2 Dr. & War. 31. S. P., 
Ilarritio/i v. Sontlwote, 1 Atk. 538. 

On plea of purchase for valuable consideration, 
the consideration must be actnaliy paid ; if, in 
fact, it is only secured to be paid, the plea will 
be overruled. Ilardhujliani v. y'fcholh^ 3 Atk. 
304. 

Purchase for a valuable consideration bond 
fide paid; — Ileld, a good defence, though the 
consideration was much less than the real value. 
Bulloch V. Sadlier, Amb. 764. 

Where purchaser has given a full value for 
estate, mistake of some party to conveyance of 
their claim thereto under a marriage settlement 
shall not turn to the prejudice of the purchaser 
without notice. Malden v. MenilL 2 Atk. 8 . 


person claiming under an equitable incumbrance 
created by the vendor .subsequently to the con- 
tract, whether the incumbrancer had or had not 
notice of the contract when the incumbrance was 
created. Plhui v, Pountaln^ 58 L. J., Ch. 389 ; 
60 L. T. 484 ; 37 W. K. 443. 

One seised of an estate, subject to several 
equitable incumbrances, sells it to a pureha.ser, 
and conveys the legal estate to him free from 
incumbrances, except some of the equitable 
iiLCiiihbrances. which were later in date to the 
others ; the purchaser, having no notice of the 


Dower.] — Plea of purchase for valuable consi- 
deration, not good to a bill for dower, mUiamt 
V. La'}uhc\ 3 Bro. C. C. 264. 


Notice before Completion.] — Sale subject to 
fii\st and second mortgages. The purchaser 
paid cheque, which he stojjped, but after 
notice of a third mortgage %\'ithdrew his counter- 
mand : — ITeld, bound to redeem the third mort- 
gage. Tildcdcif V. iJodge^ 3 8111 . k G, 543 ; 3 
Jur. (N.S.) lUOO. 

A purchaser gives the vendor's bankers an 
undertaking to give them his acceptance for a 
sum due to them* from the vendor, Init before he 
hi-is given his acceptance, lie has notices of in- 
cumbrances : — Held, that he is not a purchaser 
for valuable consitleration without notice. B.chl 
V. Talt^ 1 L. J. (o.S.) Ch. 6 , 

The plaintiff, previous to his marriage with 
A.’s daughter, wrote to A., inquiring what fortune 
his daughter was entitled to. A., in his reply, 
.stated that certain houses were entailed on his 
daughter after his decease, A. died, leaving his 
daughter his only child, and iiaving tievised all 
his real estates to his wife. It was then dis- 


Purchase of Chose in Action,] — The purchaser 
of a chose in action (whether with or without 
notice) cannot be in a better position than the 
person from w'hoin he purchased. Brandon v. 
Brandon. 7 De G. M. k G. 865 ; 25 L. J., Ch. 
896 ; 2 Jur. (jsvs.) 981 ; 5 W. R. 1. 

A purcha.ser (even for ^'aluable consideration 
without notice) of a .share of a fund in court 
cannot be in a better position than his vendor. 

n. 

Purchaser of an equitable title to a rent- 
charge, claiming against some purchasers of the 
land for a valuable consideration without notice, 
must try his title at law in the name of his ven- 
dors, Whitfield v. Fans'set^ 1 Ves, sen. 387. 
And see Barnard, v. supra, 

"Where Belief Sought.] — Title of purchaser for 
valuable con.sideration is a good ground of 
defence, but not for relief. Patter mn v. 
SlanglitvT^ Amb. 293. 

; Bankruptcy.] — Equity will not relieve the 
assignees of a bankrupt against a purchaser of 
the bankrupt’s lands without notice of the act of 
bankruptcy. Chando,^ v. Brownlow, 2 Ridgw. 
”426- 'r:C, . . 


proceedings by the plaintiff and hii 
wddow mortgaged the houses to P 
them with an annuity to M., am 


rFtirqha^hrs, for valuable con- 
private act’ of parhV 
V, ■ WMs&r ^ 
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a-ranterl a receiver. Lamlon. v. Morri.'i, 5 Sim. j restrained from dealing with tlie bond. A^lninn 


257 - 2 L J Oh 35 w Burton., 32 L. J., Ch. 196 ; 9 Jnr. (N.S.) 319 ; 

’ • ' 7L. T. 589; 11 W. E. 103. 

Will — FartnersMp.] — A trader by nis will 

allowed his oxecutetrs to leave his ca})ital in the Fraud ou Fower.]— “Voluntary settlement of 
business for three or seven yeaj's. A year after pej-giQual property, in trust for such one or more 
tlie death tlie partners agreed with the ad minis- of his children as the settlor shall appoint, 
ti’atrix that tlie new firm should “ take to ’■ the Appointment to one child exclusively, upon a 
vv^holesiock on paying her 63,0(H)/., and should secret understanding that the child shall re- 
hecomc pni'chasers of the testator’s share for assign a part of the fund to or in favour of a 
that snm : — [{old, they were purchasers of the stranger. This appointment is void, in toto. 
shai’c for valuable consideration, and without Bill, "by purchaser for vahiable consideration , 
notice of the trusts of the will. Chamhtn v. without notice, under this appointment, dis- 
Ifowell, II Beav. 6 ; 12 Jur. 905. missed as against the person entitled under the 

settlement, in default of appointment ; such 
lease obtained by Fraud.] — Whore A. entered person having also the legal estate in the fiind. 
into an agreement with B. respecting lease of JJ^tuhent/ v. CoMiirn, 1 Mer. 626 ; 15 li. E. 
lands, which lease B.had obtained from himllord 174. 

bv fraud and circumvention : — Held, that heir of _ .7 r r 

a"., and purchasers for valuable consideration On Acquiring the Lr(jal Imtate. 

ckiming under him, wove entitled in equity to Mortgage.]— On a mortgage by A., the mort- 
beiiofit of agreement between B and A., anil that allowed A. to retain the title deeds. A. 

heir of landloid was entitled to bencht or agree- covenanted with B. and C. to execute a mort- 
raent, so far as B, took an interest. Butter v. estate as a security for the debt due 

jinlrikilL 1 Bligb, 137. to them : and the title deeds were at the same 


ii. On Acquiring the Legal Estate. 


Mortgage.]— On a mortgage by A;, the mort- 
gagee allowed A. to retain the title deeds. A. 
covenanted with B. and C. to execute a mort- 
gage of the estate as a security for the debt due 
to them ; and the title deeds were at the same 
- ^ „ X - « 1 Ttr, time deposited by A. with his own solicitor, but 

Trustee— Tenants lu Common.]”— V hen a person legal mortgage was ever executed by A. to B. 

seised ui trust lor himself and another in common made a legal mortgage of 

retains the entire rents, the debt arising in ^ 

tiumur of the co-teiiant uE not be charged on incumbrances, and the title deeds were 

the trustees beneticial interest as against a pur- delivered to .D. : — .Held, that as D. acquired the 
chnsciMvithout notice troinlmii. i?r 1/5 legal estate without notice of the prior incum- 
Imestmeta b/nart, o.j'iA y^*r,AA ^ ’ brances, lie became entitled to prioritv over B. 

L. R. 10 Ch. 061 ; 32 L. i. 84.) ; 23 A . R. 800. Attwnnd, 3 De G. & J. 614 ; 29 


^ ^ T- L. J., Ch. 97 ; 5 Jur. (N.S.) 1322. 

Ereacb of Trust.] — If the persons claim- 
ing under the breach of trust have notice of it, _ ., , , . , 

tlA they are subject to the same trust ; so. if Equitable Mortgage.j-litlo deeils were dc- 
the conveyance be voluntary, or without a positert as a security for moutj ; the defendant, 
valuable consideration; but if for a valuable aoreditiir of the mortgagor, tearing his iinme 


Goiisideratioii, and without notice, the purchaser 
will hold the land discharged, and the trustees | 


(hate insolvency, took a conveyance of the same 
premises, without notice of the incumbrance : 


must iiuy and settle other land to the .same uses. '• ^ 

JLinse/J V. JIa,ix,dl, 2 P. Wms. 6SL -‘•^2 ; .i K. U. Wl.o. 

A cestui que trust of an annuity, secured by 

a term in an estate, .hied a bill against the Forged Will.]— Where the purchaser, for 
trustee of the term and the purchaser for value valuable consideration, claimed under a party 
of the estate, pravirig that the trusts of the who had obtained possession under a forged 
term might be administered. The purchaser, will, which no reasonable diligence could have 
who was^ in possession of the estate, had no discovered Held, that the legal estate acquired 
notice of the term, and denied the existence from a trustee of a satisfied mortgage protected 
of anv teiTii in the trustee .-—Held, that until I'lbn as a purchaser for valuable consideration 
the trustee had established his right to the term without notice. Jones v. Botvles, 3 Myi. & K. 
at law, the cestui que trust could have no such oSl. 

relief as prayed in equilv. Clemoiv y. Oeaelt, VJ ^ ^ . , , > . , 

W. R. 53, * rendente Lite.] — A person who has bona fide 

paid money without notice of any other title, 

Fraud,]— Trustees of a marriage settle- inay afterwards, even pendente lite, get a legal 

ment, whereby a mortgage debt was settled for if he can, and may hold it, though during 
the benefit of A., cannot" set up the defence of the interval between the payment and the 
purchasers for valuable consideration without getting in of the legal title he may have had 
. notice, independently of A., when the mortgage liotice of some prior dealing inconsistent with 
is attempted to be set aside on the ground of the good faith of the dealing with himself, 
fraud. Spak/ht v. Coivne, I IS. R. 550 ;"2 J. & H. Blackwood v, Lo^idon Chartered Bank of 
^ Australia, 43 L. J., P. C. 25 ; L. B. 5 P. C. 92 ; 

A purchaser, upon signing the contract, as- 30 L. T. 45 j 22 W. R. 419, 
signed and delivered a negotiable bond as a 

deposit to T., who alleged liimself to be the Settlement.] — Purchaser for valuable consi- 

solicitor for the vendor. T. transferred the bond deration without, notice shall not be impeached, 
to the defendant, as a security for his own debt, especially when a settlement has been since 
The vendor of the real estate was a fictitious made in his favour. Boehfort v. Ifugent, 5 Bro. 
person, and the contract a fraud : — Held, that P, 0. 35L 
.the deposit did not make T. a trustee for the 

plaintife; and that the defendant, being a pur- How Acquired.] — purchaser for valuable 
ohaser for value without notice, could not be consideration without notice of any prior equity 
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having accidentally acquired the legal estate 
under a deed of which he had no notice at the 
time of the purchase, is not affected without 
notice of anything contained in such deed. 
Pllrlier v. Pfiivlhu-, 41 L. J., Ch. 485; L. R. 
7 Ch. 259 ; 25 L. T. 921 ; 20 W. E. 281. 

Such a -{airchaser’s plea of a purchase for 
valuable consideration without notice is an 
absolute, unqualihed, unanswerable defence, and 
an unanswerable plea to the jurisdiction of the 
court, i?;. 

— . — rrom Trustee. ] — A purchaser for valuable 
consideration, witliout notice, getting in the 
legal estate from a trustee, takes it subject to 
all those tru'^ts upon which the trustee held it, 
and appearing upon the face of the instrument 
under which the trastee takes. Carter v. Carter, 
3 K, tSc J. 018; 27 L. J., Gh. 74 ; 4 Jur, (N.s.) 
63. 

By Brand.] — When purchasers were pur- 
chasers only of an equity of rcflcmption, and 
where they could not avail themselves of tlie 
legal estate, the reconveyance of which had 
been procured by fraud: — Held, that the re- 
conveyance must be cancelled, and an account 
taken of what was due on tlie security, and a 
decree that the amcaint found due should he 
j'>aid, aii<l that upon default of payment and on 
the purchaser failing to pay such amount, there 
must be a foreclosure instead of a sale. Heath 
V. Crraloch, 44 L. J„ Ch. 157 ; L. K, 10 Ch. 22 ; 
31 L. T. 650 ; 23 R. 95. 

Held, also, that the purchasers could not be 
ordered to deliver up the title deeds in their 
possession, the rule being that from a purcliaser , 
for value without notice the court takes nothing j 
a-way which he has lionestly ac(]uired. Ih. 

Deposit of Title Deeds.] — T., claiming under 
a fictitious lease, mortgaged to A. M., under 
another fictitious lease, mortgaged to B. M. 
(being in possession of tiie legal estate) then 
mortgaged to 0. by deposit of the title deeds, 
and G., as equitable mortgagee, entered into 
possession. In an action by A. to settle the 
priorities of himself, B. and 6. as incumbrancers 
on the property : — Held, that as purchaser for 
value without notice by deposit of the genuine 
title deeds, 0., though subsequent in date, was 
entitled in priority over A. and B. Amte v. 
PhniJAf!.r^O L. J.,‘'Ch. 664; 18 Ch. D. 560 ; 44 
L. T. 731 ; 29 W. E. 710. And see Plumb v. 
supra. 

Deposit of Agreement for Sale.] —A father in 
possession of land under an agreement for sale 
' was advanced sums by his sons. The sons sur- 
reptitiously obtained possession of the agreement, 
and deposited it with a bank as a security for a 
loan, alleging that the father had given up to 
them all his interest in the land, and would 
execute a conveyance to the bankers when 
required. The father had previously to this 
transaction become surety for the sons to another 
bank: — Held, that the sons had an equitable 
charge upon the land, as against the ‘ father, for 
the amount paid by them to the father ; that 
although the deposit was made under false repre- 
sentations, and did not bind the father, yet that 
■the bankers, were purchasers lor value without 
notice, and were entitled to a. charge on the land 
to the full extent of the Ben on the^ons; and , 
that although the father, in respect of, .'his surety^ I 


ship, had a i-ight to set-off against his sons, yet 
it could not bo enforced against the bankers, 
whose right accrued without notice (jf nny 
claim of the father. I'uity Joint Storh Pnnhinff 
Amw-iafion v. Xinq, 27 L. J., Ch. 585 ; 4 Jur. 
(N.S.) 470 : 6 W. E'. 264. 

F. contracted to sell to 1^. leasehold })ropert.y. 
P. having paid to F. part of the purchase money, 
deposited with a };ank the contiact in order to 
secure a debt due by liira to the baiik. and F. 
received and accepted a formal notice of this 
charge. Subsequently F. assigned the legal estfde 
in the premises ro P. in such manner as to 
enable P. to defeat the bank’s cliarge, which lie 
did by assigning the premises to a jmrehaser 
without notice : — Hold, that F. was not liable 
to make gootl the loss occasioned to the bank 
by such his assiiniment Shaio v. Ahrtcr. 12 
L. J., Ch. 49 ; L. E. 5 H. L. 321 ; 27 L. T. 281 ; 
2(f W. E. 907. 

Administration taken out.] — E., representing 
A. to be dead, took out administration and sold 
a charge to which A, was entitled under a term 
iu reversion after a life estate, to a purchaser for 
value, who took an assigmnent of the torin 
from the ti'ustee of the term. A. was not dead, 
and claimed to set aside the sale : — Held, that 
the purchaser had no good title to tlic charge, 
thougli he liad obtainccl the legal estate by the 
assignment of the term. Moaehton v, BradJfHj 
Ir. E. 6 Eq. 352. 

Purchase by Agent.] — The plaintitfs appointed 
by [)arol W. as their agent to purchase land. 

entered into a contract in his own name, and 
then assigned the beneiit of the contract to J. 
for valuable consideration. In an action by tlie , 
plaintiffs against W. and d.. t<i establish the 
agency : — Held, that the plea <4’ purchase for 
value without- notice, raised Ijy J., was of no 
avail, inasmuch as the prior equitable tide 
vested in tlie plaintiffs by the force of the 
contract. Cave v. Maehenzir, 46 L. J., Ch. 564 ; 
37L. T, 218. 

Release from Mortgage.] — S. executed mort- 
gages to B. upon estates in Ireland. The deed, 
contained several covenants that the lands were 
free from incumbrances, and for further assur- 
ance. Before the deeds were registered it was 
discovered that a portion of the land was subject 
to a mortgage to E. S., by fraud, procured a 
release from E. of the land subject to the 
mortgage. B., in ignorance of the fraud, then, 
registered liis deeis Held, that E. was the 
equitable owner of the estate, and could at any 
time, by bill in e(.|uity. have set aside the 
fraudulent release, and his equifa'hle title ought 
to be preferred to the claim of B. Pyre v, 
Burmefiter, Id W. R. 587. 

Statute.] — A subsequent purchaser protected' 
by getting in an old satisfied statute, Stanton v.. 
Sadler, 2 Vern. 30. 

Assignee of a statute, purchases the estate, 
having notice of a second statute. How far 
he shall make use of the first statute to protect 
his purchase, qu'rBre. limiting don v. Creanrille,. 

1 Vern. 49. 

Comisee of a statute, having extended the- 
land, assigns it to 3. and dies. One that had 
a second statute gets administration, and acknow- 
ledges satisfaction on the first statute. Equity 
will relieve against this practice, and put the 
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aA'^ignei* in tlio same plight as if the statute was cuted the purchase deeds; but where a fine or 
stiil in force. ///. r>L ~ , non -ciaim is the bar, averment of actual seisin 

i is necessary. Y. lVmdw^* C^^ord)^ 2 Atk. 

... , -n; 7 - I (>80 ; 1 Chi Ca. 34. 

in. I ran ire and I leading. | purchaser for valuable consideration, 

Pleading. ]~-Tlu; defence of purchaser for stating vendor seised, &c., but not adding in 
valuable consideration, without notice, must be possession, overruled. Laneshonnigh (^Lord) Y. 
stated distinctly in the pleai lings, else it cannot KUmaiiie {lMdy), 2 Moll, 

prevail. Tliereforo. in an affidavit on a motion The defendant put in a plea of purchase for 

it was not allowed. PhiUipit v. Philh'p.s', 8 valuable consideration without notice, averring 
Cliff. 200. Affirmed, 4 l)e Cl. F. &, J. 208; 81 that “A., before the execution of the convey- 
L. 4., Ch. 821 ; 8 Jur. (x.s.) 14.1 ; 1 \j. T. iJll ; ance, alleged that she was seised,” and was in 
lu W. li. 28<:), posses.sioD. The court held that such a plea 

must aver that the vendor was seised, or pre- 

Ifotice.j — bill by a dowress to remove | tended to be seised, and in po.ssession when the 

trust term ; defendant pleads himself a ])ur- conveyance was executed. Jaelmm v. Movrr^ 4 
chaser, but does not <leny notice ; ordered to Ituss. 114 ; 9 L. J. (o.s.) Ch. 82 ; 28 li. li. 1(58. 
answer. Jhnhnin v. Va ndenhmd y, 1 AT'rri. 179. 8. 1*., Trevanian v. JAw.vc, 1 Vern. 240 ; 
S. r., Ireland, v. Kidd. Jon. C. 249 : Hardy DanieLsY. DaKiHon, !<> Ves. 252 ; 10 K. K. 171 ; 

v. K.eere.s, 5 Ves. 420. Aft.-(re}L v. Kaclliou.s-e, 17 Ves. 290; IVallicyn 

Xotice must bo <lcn{ed positively, not evasively, v. Lee, 9 Ves. 24 ; 7 It. R. 142. 


L. 4., Ch. 821 ; 8 Jur. (x.S.) 141 ; 1 
lU W. a. 280, 

Ifotice.’i — bill bv a dowress 


Catiun V. lltantd, bre. Ch. 220. S. I’.. Jerrard v. i 

Sa lindens, 2 Ves. J. 187; 4 Bro. C. C. 822; Consideration.] — Plea of purchaser for 

Jo/m.v V. T/wnia,s\ 8 b. Wins. 248. value need not set forth the consideration paid. 

On })lea of [lurchase for valuable considera- v. Jfaylio/v, 1 Ch. Ca. 84 ; 2 Free. C. 0. 

tion wiiliout notice of plaiiititrs title, it is not 175. 
sufficient to deny notice at or before the 

execution of the conveyance to him ; ho must Reversionary Interest.] — Plea of pur- 

averthat he Imd none Nit or before payment of chaser from one having a reversionary estate, 
the pureliasc money. Story y. (Zu/y/), j consequently not in possession, overruled, 

2 Atk. (580 : 1 C!li. Ca. 84. * S. 1C, Fitzgerald v, I because it did not set out how the person from 
?*/«!, 2 Atk. 897. ' I whom the title was deduced became entitled. 

In plea of purchase for valiuxble considera- 1 trarth, 2 Eden, 168; Amb. 421, 
tion witlmut notice, it is enough to denv notice 

generally, in pleii. unless facts are .specially Discovery.] —A man who purchases without 
chargwfin bill, as evideiiccof notice. J^ennin/}- notice, shall not be compelled to di.scovcr any 
V. 2 Sim. & !8. 282. ’ writings which may weaken his title, neither 

If .snecial notice of title is cliarced bv bill, shall any advantage be taken from him, which 


generally, in plea, unless facts are .specially Discovery.] —A man who purchases without 

chargwfin bill, as evideiiccof notice. Penning- notice, shall not be compelled to di.scovcr any 
ton V. BeeeJry. 2 Sim. & S. 282. ’ writings which may weaken his title, neither 

If Tiotico of title is cliarged bv bill, shall any advantage be taken from him, which 

such iu)tico must be denied specially ; a gencial ■ niay defend him at law. Harding v. Hanlrett, 
demm’rer isiiot sufficient. Had ford v. Wilwn. 8 | l^^cp. t. Finch. 9 \ Hey man v. GonuMon, id. H ; 
Atk. 815. S. P., JiKGen. v. J/arretf. 10 Ir. Eq. : Snelling v. Sqnih, 2 Ch. Ca. 47 ; Willtes v. JLhL 
R. 107. ington, 2 Vern. 599 ; Stejjhunn v. Guide, id. 701. 


A bill against assignee of a lease, charging 
that (lefcnrlant knew t at tlie lease was ex- 
pired, and that the same did ap])ear hy writing 
in his custody. Defendant pleads that he was 
a })urchasci' of the lease, and was then in- 
formed that there we]'e fifty-seven years to come 
in the lease, and therefore gave jiinetcen years’ 
purchase for it ; allowed a good ]>lea. )raree.ster 
{JJi.s/ugf) Y. Parker, 2 Vern. 255. 

Notice not Denied.]— -A defendant in a 

])lea of a })urclia80 for valuable cousideratiou, 


He must plead himself a purchaser without 
; notice. Bodmin v. Yaaidetihcndg, 1 Vern. 179. 
' vS. WiUiamn v. Lane, 8 Bro. P. 0. 291. 

Assignee of a mortgage from persons not having 
notice of mortgagors being only tenant for life, 
not bound to discover vdiether he himself had 
notice. Street v. Southrote, 2 Bro, 0. 0. dff ; 
Dick. (570. 

A plea of purchaser without notice, is a bar to 
the tliscoYOiy as well as tlic relief. Byre v. 
Dolphin, 2 Ball & B. 808 ; 12 R. E. 94. 

Claim for rent charge. The defendant ad- 


omits to deny notice ; if the piaiiitiil; replies to | mitted the right to the I’ent charge, but con- 
it, all the defendant has to do is to prove Ills pur- i teiuled that he represented purchasers for valuable 
chase. Harrin v. Ingledeir. 8 P. Wms. 94. ! consideration without notice. He admitted lie 

Where in a pica of pui'chase for valuable hml in his possession title deeds which made out 
consideration, the purchaser omittefl to dmiy his own title, but did not make out or evidence 
notice, and the plaintiff: replied to it instead of the title of the claimant ; — Hehl, that the defen - 
setting it down for argument, if the defendant dant was not bound to produce them. Att.-Gni. 
prove what he has pleaded, the bill as against v. Strutt, 8 Beav. 89G ; 10 L. J., Ch. 24. 
him must be flisinissed with costs. Eyre v. Bill by tenant in tail in possession, under mar- 
JJolphin, 2 Ball A B. 302 ; 12 R. R, 04. * I'lage settlement, for discovery and delivery of 

title deeds. Pica, mortgage by tenant for life 

Seisin and Possession.]— In the pleading alleging himself to be seised in fee, and in pos- 

of a purchase or mortgage, the defendant must session of premises and deeds as apparent owner, 
plead that the seller or mortgagor was, or pre- WaMioyn v. Lee, 9 Ves. 24 ; 7 R. R, 142* 
tended to be, seised in fee. Ilead v. Egerton, 

3 P. Wms. 281. 8. Strode v. Blaekhurne, 3 Contents of Deed Stated.]— A. ffrat mort- 

Ves. 222. gaged to B., and afterwards .sold and conveyed 

A plea of purchase for valuable consideration to C,, to whom he delivered the title deeds. * lu 
without notice of plaintiffs title ; it is sufficient a suit by B. against C;, insisting on his priority, 
to aver that the person who conveyed was C., by his ansvrer, professed to state the contents 
seised, or pretended to be seised, when he exe- of the deed of conveyance to A. He admitted 
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the possession of this and the other title deeds, Mort.eage hj" trustees. The mortgagor sub 
but insisted that he was a purchaser for valuable sequently, with the coiicnrronco of one trustee 
consideration ivithout notice Held, that B. sold part of the mortgaged propeity with a red- 
was entitled to the production of the conveyance tal that the mortgagor was seised or otlierwisi 
to A., but that the other title deeds were privi- well and sufficiently entitled in fee simple. The 
leged. V, 27 Beav. G2 ; 28 L. J., Ch. solicitor- trustee rcceive<l the pui'ehasc money 

680 ; 5 Jur. (n’.S.) 645 ; 7 W. 11. 471. and retained it. Eleven years afterwards bf-tli 

If the defendant in his answer sets out par- trustees executed a reconveyance of the pro- 
tially the conveyance made to his vendor^ he must perty so sold, the other trustee believing tliat 
produce the deed to verify the statement, //a the property was then about to l;>e sold by tiu 

mortgagor : — Held, that though the i)urchasei> 

Mortgage — Tenants in Common,] — were purchasers for valuable consideration with- 

Motion by a plaintiff, for the production of a deed out notice, they could not avail t heniselvcs of 
in possession of the defendant as tenant in com- any legal estate acquired by means of the recoii- 
moii with the plaintiff, refused as the defendant veyance, which, having been obtained by iraud. 
had sold his share, and was in possession of the must be cancelled ; and that they had jiurchasetl 
deed only as a mortgagee to the purchaser. A only the equity of redemptiim. Ilratli Y. Tmo 
mortgagee has no right to show the title of his lorU, 44 1,. J.. Ch.J57 ; L. K. .10 Ch. 22 : B1 .L. T, 
mortgagor. Lamhart v. Ihujen., 2 Mer. 489 ; 16 650 ; 23 W. R. 95. 

R, K. 2bt. Held, that a <iecree must be made against 

the purchasers, but for foreclosure and not for 

Person not Party to Action.] — Person sale ; and that the purchasers wouhl not be 

interested in issue devisavit vel non, refusing to ordered to deliver up the deeds which were in 
be party to it, is yet allowed to attend trial by their possession. Ih. 
counsel, arid ordered to produce deeds, «.Vc., except | 

those she held as mortgagee. Plmlar v. Smith,, Deed held by Executrix.] — A jointress 

0 Madd. 48. liad her own part of the marriage settlement 

ill licr custody, and became possessed of her 

Recital giving notice of Plaintiff’s husband’s, as his executrix ; on motion, she was 

Title.] — A title deed of the defendant was ordered to produce it to the clerk in court, but 
ordered to be produced whei’C it contained a re- not to deliver it up, that being tlie very end of 
cital that might affect him with constructive the bill. Adtm v. Adon, 3 Atk. 302. 
notice of the plaintiff’s interest in the estate. A jointress or pni-chaser ought to produce 
AWsom V, Clarkson, 2 Haro, 166, n. : C. P. their deeds, to see if the lands they claim, are 
Cooper, 1)3 ; 12 h. J., Ch. 99 ; 6 Jur. 1055. comprised therein. Ih. 

Fraud.]— A deed in the custody of a Bankrupt Vendor.]— Equity will not 

purchaser for valuable consideration which the compel a man to discover wluit goods he really 
bill impeached for fraud, ordered to be produced, bought of a bankrupt after the bankruptcy, and 
Kenoedy v. Gram, 6 Sim. 6. before tire commission sued out, where the party 

Where the purchase was impeached on the * 3r.ot.ice of Hro bankruptcy. Ahary^. Vt'il- 

ground of fraud and inadequate consideration, i 1 Vern. 27. 

the purchaser was bound to produce the deeds ! Under a commission against a bankrupt nrort- 

by which that transaction was effected, and all ; Ure commissioners have jruthority, by the 

subsequent documents relating to it, but not ariv ' 6 Geo. 4, c. 16, ss. 33, 34, to entoree from a mort- 
of the other title deeds. Addis v. Cam Ml, 1 gagee of the bankrupt’s property the .production 
Beav 258 ; 8 L. J., Ch. 305. of his mortgage deed. The rule that a purchaser 

A son, heir-at-law to his father and one of for valuable consideration, without notice, can- 
the executors and trustees of his father’s will, be compelled to discover his title deeds, 
which had been proved by the other executors, <loes not extend to the^ mortgage ^or purchase 
and whose Christian names and description were deed itself. Caldecott, Ex parte, ^^Mte, In re, 
identical with those of his father, after liis Mont. 55. 
father’s death, executed mortgages of pro])erty 

of the father, and applied the mortgage money Of Rents and Charges.]— A _ plaintiff 

to his own purposes. He handed over the title souglit to set aside a lease and to obtain mesne 
deeds to the mortgagees. The transaction took proiits. The defendant, the assignee, insisted on 
place without the knowledge of the co-trustees hs validity, and that he^ was a purchaser for 
and co-executrixes. The will had not been re- valuable consideration without notice : — Field, 
gistered in the Middlesex registry, though the the defendant was bound to answei', as to 

property was situate in that county. The rnort- fhe amount ot rents and jirotits, the particulars 
gage deeds were registered, and the .solicitor who of his luiderletting and of his receipts, and what 
acted for both parties .searched the Middlesex charges he had created. Mohson \\ Flight, 33 
registry field, that the mortgagees could Beav, 268 ;^34 L.J., Ch. 226 ; 11 Jur.(N.s.) 147 ; 
obtoin no title by virtue of the Middlesex Kegis- M L. T. 725 ,* 13 W. R. 393. 
try Act. Cooper, In re, Cooper v. Veseg, 51 

E- J,, Ch. 862 J 20 Ch, 1). 611 ; 47 L. T. 89 ; iiO Purchaser with. Motice. 

Ww R*' (148. 

Held, also, that the mortgagees must deliver In General.] — If a man will purchase with 
up the title deeds to the plaintiffs. Since the notice of another’s right, giving a con.sideration 
Judicature Act the chancery division has juris- will not avail him. Mead v. Orrery {lord), 3 
diction on the application of the legal owner of Atk. 238. 

the title deeds to order them' to be delivered up A purchaser with notice is bound to the 
without hotiee. MeZeod ■ same manner as his vendor. Although a |>ur- 
(ITWm, II '41) distin* chaser with notice be not a party to the original 
V ' 'b'" I fraud, yet he is considered m accessory after 
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the fact. 

;-uy. 

Equitable Transfer-Subsequeat Acquisition 
of Leal Estate.^-The i-.urehaRcr ot a legal 
estan'Lvhi^' ...kuAss notice ..f a in-ioi- equitable 
c;nve,^.ee l.y icgiRtered .locd. and 
from a vendor ivlio w out ot ‘f 

entitled to the iiroperty ur agani-t t'l'-; 1"' 
iimr.iiaser, and an erroneous reedal of t.ie e.uhei 
title in the rciristereil deed doe^ not pre dude ll 
CTnntor from s'.iowing what 1’^"';'' 

bv the deed. 'TnnUUfl .Uphnit,- 

. im. 


-P iiTclichseT with Notice , 


Parckasa of E eversion — l^raud.l -—B. 
chased a reversionary interc.-it ol - • 


|tur- 

n'ro.s.s 


envonmited with some of the ;mortga,goe.s that 
ho would not execute the power without tlieir 
consent He subsequently exercised the powe‘< 
™l crLtod n term. The trustees, and also tiie 
aniiDiutees, bml notice of the iiiort, gages and 
o ‘ihe covenant :-Held, that_ the appomtees 
wore not entitled to any priority, and taat 
riiey must bo postponed to the priwuous nm,^- 
gage, jrm-st y. Uurd, 23 L. J., Ch. oob , t « -t- 
105. 

Contract to Appoint.] — 

relieve a-niinst a contract entcicd into a 
c‘hild with a parent, for an appointment frmn 
him • and the purchaser from the parent, ^ith 

‘ f .ho fU„,l will be affected with it. 
nolice ot the 

V. mrn^ler, 2 Ball ic B. -iU , 12 h. iw tm. 


s=ilrs;;= ".ss i „i?s 1 S£‘,Ksf^:~3s 

leas afterwards lie purchased the reversmu ol to encumber and cmb.arra,ss the estate ot 

rpaS m o htheW^ A joine I in the m persons cla ming 'tnder the s.tmo 

commence and confirmed tlic sale. The court. | i„,trmnent. AT;™« v. 2 Jo. A Lat. , 

beingof opinion that C. had imt taken pi opti , _ pq „20. 

stpiK to nrotoct A. in tiic second trausaclmn. set ; 

h\':iddn:;i L.n.eoda,reconvcimnce,ou^.^^^^ - «" 


mont'of'"tho consideration given by !!. A. ™ 

the first transaction. Ad//i« v. ^ ahijM., t l>ca . 
401. 

Purchaser held Trustee.]— Purchaser, ivith 
notice of agreement to settle Held, a trustee. 
Sitinm- V. J/lo/r/Vi, 2 Comyn, (OU. 

A mortgagee with nonce ot the sottlemcut 
cannot protect himself as a If ^ " 
distinguished from the; tenant for life, the 
mortgagor. J3y re v. i 

: 19 ':T>"'t:v til , ' „ 

"a 'purLaser or mortgagee shall not protect 
himself by taking a conveyance from a ti ustce 
after notilo of tlie tmst, for, f taking such con- 
veyance. he boeoiues the jrustce lumsedf. haun- 
d('n‘ V. J)rheiL\ 2 Vern. ‘27.1. 

An executor ii trust for aii_ infant renews a 
lease in his own name, and luwing mortgaged it, 
assigks the equity of redemption to a ee who 

• sells to one who had tmt'oe ot the mti J’ ■ 
Purchase set aside. M alley v. Walhy, 1 \ e i. 
484. 

Trustee with mamago srttle- 

ment a rent charge was granted ti. f f 

trusts ; and the lands were gra.nte(l touthci tins 
tees for a term to secure the rentchaigc. One 
trustee of the rent charge had notice ot a prior 
incumbrance, no evidence that trustees ot terni 
had notice :-Held, thaWrotice to the trustees of 
the rent charge was suthcient. a. B ^ 

Jo. & Lat. 403. 


Inadeiiuacy of Price.]— S., in 1810, bought 

a messuage in fee for ml. The price par_d by 0. 
to the trustees of his will was only v.J. 4*;, 
and the contract P^ce f t-een 0. ami he 
nlaintiff in 18.59 was 3oU/. Held, that the 
Ko 0 was a breach ot trust ot which the 
plaintifi had notice and was entitled to refuse to 
Lmplete the contract. v. ^ • 

&5l 685: 30 L.J.,Q.B.212; 7 Jur. (N.S.) 87.3 *, 

:3L.T, 810, '--.V-y: v, yf r 

Covenant not to Appoint without Con- 

ieht 1 

a power to charge, mortgaged his hte estate ; he , 


Notice to Subsequent Husband — Marriage 
SeWem^ui-On tL marnago of. -n m ant her 
reversionary interest in druses in actmn uas 

settled for her soiramto fe to h^^futh 

reminder .0 ‘‘f f f^^rtlrer settlement was 
IxSIulcd^Helf^^^ third husband who 

hid notice of tire settlement previous to his 

'nrlrriago, was boiinf thereby. 

M'JJjuUidl, 5 Beav. ub ; H L. J., Lh. . , 

0 Jur, 447. 

Purchaser from Hushaud.]— biotioe. d 

ancient articles, bv which the estate is agreeu to 
L settled on thiS husband for-.lito, remainder, 

subject to a charge by way ot f f ‘i^nd bl 
wife find to the heirs male ot the luife buna, by 
his \kl;e shall not affect the title of a purchaser 
claimin''^ under the husband by reason ot tne 

modern” method of carrying such articles into 

exeeiition. Seuhmse v. Amb. -8.r , 2 

Ves. sen. 450. 

Title bv Marriage .1 — A. contrac ted to pur chaso 
rerittaYeamiaifd,i.fnk. made ld-vidow lr« 
universal devisee and legatee. ihe 
mairied B., who in 1793 took a conveyance ot 
Sht nrenisos to himself, and a trustee reciting 
ttP loSumct by A., his w-Ul. 
marriage of his widow with B., and thao _ thcic- 
“poll B- Became entity 1 to tf Benf cial iriterest 
iri thp vYuvcdiase.'’ B. sold to G., and O. touiv a 
conveyance from B., and his trustee, not romting 
the die I of 171)3. 

heir-atdaw, after the death ot B. lieid, tnab 
Ihe Lital in the deed must be undcrstoixl as 
statiim that the wddow was devisee 
^rlohSsed promises, and toe tit^^ ^ , 

accrued bv the marriage; that B. mu^Yt dc 
nresumed to have been cognisant ot, and to 

hare taken the title of, B. h^ to Th? decree 
that the heir-at-law was entitled to tlm deoree 
for conveyance of the estate. v. Chirlwh 

2 Hare, 163; 12 L. J.„Ch. 99 ; 6 3ur. lOoo, 


Aocount— Satisfaction.]— Account of arrears of 
annuity against purcha^r with 

of time .not being sufficient to pi . 

faction. Wijnn y. }nnmi«, o " as. 130. 
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Will Suppressed-^-Purcliase from Heir.] — A 
deTisee obtains a tiecree to hold and enjoy 
ag-ainst tlie heir, who had suppressed the wilL 
the suit, a third person gets an assign- 
nienl of a mortgage of the testator, and then 
purchases the equity of redemption of the heir, 
wdth notice of the will. The court would not 
admit the purchaser to dispute the justice of the 
decree. JS^inch v. Xewnham^ 2 Vern. 2iG. 

Voluntary Agreement,] — A. voluntarily agrees 
to give certain houses to his niece, after the 
death of himself and his wife, but no convey- 
ance was executed by A, In the meantime, A. 
becomes indebted, and by his will devises all his 
estate to his wife. This agreement is not good 
against a })urchaser for valuable consideration, 
although a subscribing witness to it. Powell v. 
Plet/drlh 1 Bro. l\ C.'l21. 

Goods Purchased hy Consignor.] — A consignor 
who had jjurchased goods on account and at the 
risk of his correspondent, has no right to deliver 
them to anolher person ; and a party taking from 
the consignor with notice, is subject to the rights 
of The correspondent. Gveeii v. Maltlaiid^ 4 
Beav. 524. 

ISfature of Interest Sold.] — A person, agreeing 
to purchase the right and interest of another, 
under a contract for a lease with full notice of 
the nature of it, cannot object that such contract 
is not binding on the other party to it, or for 
■want of title. 2kt.vtee v. ConoUt/, 1 J. & W. 57G ; 
21 H. R. 237. 

Lease by Lord of Manor.]— Lord of manor 
(his tenants refusing to renew) makes a lease of 
{ho premises to ids daughter for ninety-nine years, 
and afterwards sells the manor to A., who has 
notice of the lease, but has security that the 
daughter when at age should surrender ; daughter 
decreed to have the benefit of the lease. 

Y. .SeUerh, 1 Verm 4()7. 

Sale Subject to Lease.] — A. sold to B. an 
estate in fee simple expressh^ subject to a lease 
wdnch purported to have been granted by A.’s 
predecessor in title. The lease was, in fact, 
invalid : — Held, that B. was not bound to give 
effect to the invalid lease. South y, Widlahe, 
47 L, J., C. i‘. 282 ; 8 C. P. D. 10 ; 25 W. R. 52— 
0. A. 

A. made an equitable mortgage to B., and 
afterwards agreed to grant a lease to C,,wbo had 
notice of the mortgage ; B. afterwards pnrcliascd 
the equity of redemption, with notice, and took 
a conveyance: — Held, that B. was bound, out 
of liis interest, to grant the lease to C. Smith v. 
Phi!Uj)S, 1 Keen, 61)4 ; 6 L. J., Ch. 253. 

Ihircliaser from tenant in tail, with notice of 
agreement by him, to rene%v a lease which the 
father, tenant for life, had covenanted to renew, 
is hound to renew. Ihvoke (Ah/'Z) v, Pulhdeij, 
2 Ves. sen. 498. 

Purchaser with notice is bound in all respects 
as the vendor : therefore, where tenant, for life 
granted leases for lives under a power, and bound 
inm.seif, upon the dropping of a ilfe^ to grant a 
nevi' lease, and afterwards joined in a sale ; if a 
life drops in the life of the lessor, the purchaser, 
^hl^ylng pqtice,’mtist grant a new^' lease with the 
same provisions, Bnjdgeis v, Chmidos (^J)nke\ 
2Tes,'X;4a7. 


Knowledge of Invalidity of Title.]— When a 
husband and wife agreed to sell her estate in 
fee simple, the })urciiaser being aware that the 
e.state belonged to the wife, ami she afterwards 
refused to convey : — Held, that the purchaser 
could not compel the bus bam I to convey his 
interest and accept an abated price. WWiinimii 

V. Ca^itle, 39 L. J.. Ch. 843 ; L. R. 5 Ch. 534 ; 
18 W. R. 586. 

Purchaser bound to Inquire into Title of Co- 
Tenants.] — Property held by C. and IL, tenants 
ill common in fee, was agreed b}' them to be 
partnership property, and B. made a legal mort- 
gage in fee of one moiety, to secure his private 
debt, to a person who knew that the property 
was the place of business of the firm. The firm 
became largely imlebted to Ch : — Hehl, that as 
the mortgagee, when he took his security, knew 
that the firm was in possession of the property, 
he had constructive notice of the title of the 
partnership, and that his claim must be post- 
poned to that of C. Ciivander v. Bulteel^ 43 
L. J., Ch. 870 ; L. R, 9 Ch. 79 : 29 L. T. 710 ; 
22W. R. 177. 

Hotice as to Subsisting Tenancy.] — A pur- 
chaser buying with notice of tenants in possession 
is bound to inquire into the nature of their 
interest, and is not entitled to an abatement of 
the purchase money because their interest }>roves 
to be larger than lie supposed when he entered 
into the contract. Jamen v. iJehfield^ 39 L. J., 
Ch. 24S ; L. IL 9 Eq. 51 : 21 L. T. 521 ; IS 

W. R. 158. 

Notice to a purchaser of the occupancy of a 
portion of the lands by a tenant fixes him with 
notice of all the riglits of the tenant, not only 
as between the jmrehaser ami the tenant, but 
also as between the purcliaser and the vendor, 
Carroll v. Keaijcn, Ir. R. 8 Eq, 97 ; 22 W. R. 243. 
See preceding case. 

The conditions of sale of a ].)ublic-house stated 
that it was in tlie occupation of a tenant : — 
Held, tliat tlie purchaser was not bound to 
ascertain from the tenant the terms of his 
tenancy, fdahalirro v. Jlriitij. 43 L. J.. Ch. 635 ; 
L. R. 9 Ch. 447 ; 30 L. T. 3lV; 22 W. R. 446. 

Clause of Forfeiture — Sale by Sheriff.]— A 
lease contained a clause of forfeiture, if any 
writ of execution should issue, ])y virtue of 
which it should be liable to be taken in execu- 
tion or sold ; undei* a writ of fieri facias issue<I 
against the lessee, the shcrifi: sold and conveyed 
his interest iimlcu' the lease, “ if any,*’ to the 
plaintiff, who was aware of the clause of f()r- 
feiture ; the jiurohaser having got possc'ssion and 
having been evicted : — Held, that he could nob 
afterwards recover the purchase inoiicv. Gridui 
V. Caddell, Ir. R. 9 C. L. 488. 

Notice of Title. ] — Burchaser of a lease, bound 
to know from whom the lessor derived Ids title, 
not to take notice of all tlie circumstances under 
wliicli it is <lerived. Therefore, midersrood to 
have notice, that the lessors were tmstees for a 
charity, not that the lease was bad, that depend- 
ing on circumstances dehors. jitt.-CeiL v. JMeh- 
17 T^cs. 293. 

The rule, that a purchaser is boumi to inquire 
into the title of his vendor, applies to the case of 
a les.sec who neglects to inquire into his lessor’s 
title. Fleldeii v. Slater, 38 L, J.. Ch. 379 ; L. B. 
7 Eq. 523 ; 20 L. T. 112 ; 17 W. R. 485. 
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The doctrine of purchase for value withoxit 
■notice, does not apply to a purchase of a lease- 
hold interest without notice of the lessor’s title, 
if it turns out that Ihc lessor had no power to 
, arrant the lease. Ilohwti v. Fltz/ht, 84 L. J., Ch. 
101 ; 10 Jur. (x.s.) 122S ; 11 L. T. 558 ; 13 W. R. 
105. 

Notice of a lease is not notice that the re- 
version remained vested in the lessor until his 
death. v. ir/r/fc, 33 L. J., Gh. 569 : 10 

Jur. (x.s.) 300 ; 10 L. T. 84 ; 12 W. E. 455. 

A person contracting to purchase leasehold 
pro[ierty. is held to contract with notice of the 
clauses of the lease. \V//Herv. MaN7ide^ 1 J. k W. 
181 ; 21 E. E. 141. 

A })arty claiming title under a lease or any 
other instruraont is pi-esiimed to know the title 
under which he takes and the circumstances 
connected with it, unless he can show the con-. 
traiT. Bntler v. Portu rllnqton 1 Dr. & 

Wan 20 ; 1 Con. k L. 1 ; 4 Ir. Eq. E. 1. 

Collateral facts.]— Quan'e, whether the 

doctrine, that a purchaser of leaseholds, or of 
freeholds subject to a lease, has notice of the 
covenants in the lease, cfm be extended to iix 
him with notice of collateral facts stated in such 
covenant, iJarllnqton v. Ilamiltofi. 1 Kav. 550 ; 
2 Eq. E. 906 ; 23 L. J., Oh. 1000. 

Covenants.] — A purchaser of a leasehold 

sold under a decree is bound by notice of all 
clauses and covenants in the lease, whether un- 
usual or not, without their being s])ecially men- 
tioned in the rental or conditions. VaaqhdH- y. 
Mtufdh 12 Ir. Eq. E. 207. 

During a treaty for an assignment for a lease, 
the plaintitf pi’oduced and the defendant looked 
at the lease : — Held, that the defendant had 
notice of a covenant against assignment without 
licence. Sm\tlh v. ('apron, 7 Hare, 189 ; 19 L. J.. 
Oh. 322 ; 14 Jiir. 686. ‘ ' ' 

TJmisual Covenants,] — The }>urchaser of ; 

leaseholds has notice of what it is he purports to | 
buy, and that he must be bound by all the 
covenants in the lease ; but one who contracts 
for a lease from a })arty, with knovdedge that he 
holds under a leasehold title, has notice of 
■ordinary but not of unusual covenants in the j 
original lease. Wllhraha m. v. Llrraeij^ IS ; 
Beav. 296. ' 

Covenants in restraint of trade in a trading 
locality are not considered usual covenants. Ih. • 

A purchaser of leasehold pro})erty cannot ' 
«avoid specific performance, on the ground that ! 
it contains an unusual (.ovenant, which was not 
mentioned in the particulars or at the sale. 
G-m^rmor v. (x)rrn^ 28 L. J., Ch. 173 ; 5 Jur. (X.s.) 
117 : 7W, R. 140. 

Upon the sale of leasehold property, it is the 
duty of the purchaser to inquire into the con- 
tracts and stipulations of the original lease; 
leasehold property about to be sold was described 
in the particnlars as being held at a ground-rent 
of 86G per annum, and it appeared from the 
lease that the ground-rent was 80G, and one- 
third of the improved yearly rent or value, and 
, there were other stringent covenants in the 
lease, not noticed in the particulars : — Held, 
nevertheless, that the purchaser must be held to 
his contract. Pope v. Garland,^ 4 Y. k 0. 
394; 10 L. J., Ex. Eq. 13. 

The original conveyance contained a covenant 
with the vendors, that no building to be erected 


. on the premises should be used for the sale of 
beer, wine, or spirits. A house wms built, and a 
, tenant from year to year, not having actual 
' notice of the covenants, opened a beersiiop : — 
Held, that it was the duty of the tenant to have 
inquired into the title of his lessor. Wlhon. v, 
Hart. m D. J., Ch. 569; L. E. 1 Ch. 463; 14 
W. E, 748. 

The rule, that a purchaser is bound to inquire 
into the title of his vendor, applies equally to a 
tenant from year to year in relation to the title 
of his lessor. II). 

A purchaser or lessee having notice of a deed 
forming part of the title of his vendor or lessor, 
has coustructive notice of the contents of such 
deed, and is not protected from the consequences 
of not looking at the deed, even by the repre- 
sentation of the vendor or lessor that it contains 
no restrictive covenants, nor anything in any 
way affecting the title. The rule that a lessee 
has constructive notice of his lessor’s title has 
not been altered by s. 2, siib-s. 1 of the Vendor 
and Purchaser Act, 1874, but a lessee is now in 
the same position with regard to notice as if he 
had, before the act, stipulated not to inquire 
I into his lessor’s title. WiUnn v. I fart (supra) 
observed upon. Patman v. Jlarland^ 50 L. J., 
Ch. 642 : 17 Ch. D. 353 ; 44 L. T. 728 ; 29 
W. B. 707. 

Offer to Inspect leases.] — Particulars 

of sale desci'ibed the thing to be sold, and stated 
the property to be held under a sub-lease of 
the full term of the ground lease. The con- 
ditions of sale provided that no objection shoultl 
be taken by reason of the sub-lease being in 
excess of the superior lease, and offered ins[!ec- 
tion of the lease, and provided that the purchaser 
should be held to have notice of the leases, and 
their effect, whether he inspected or not: — Held, 
that the particulars <lisclosing the facts, and the 
conditions refei‘]*ing to the facts, the purchaser 
was bound, parti cuiaiiy having regard to the cir- 
cumstances that inspection was offered. Sviith 

V. Watts-, 4 Drew. 331 ; 28 L. J., Ch. 22U ; 7 

W. E. 126. 

— r-Underlease.] — Although a vendor \vho con- 
tracts for the sale of leasehold property described 
I as held under a lease cannot, if nothing further is 
I said, make a good title unless it is held under an 
original lease, yet in a case where the particulars 
I and conditions of sale of property contained 
I enough to give notice that the property was bold 
i under a derivative lease : — Held, that the pur- 
I chaser could not refuse to complete, or claim 
compensation. Camherwdl and SontJt London 
Bmldinq Soewh/ Y. ILdhmaq, 49 L. J., Ch. 361 ; 
13 Oh. £). 754 ; 41 L. T. 752 ; 28 W. E. 222. 

A purchaser of a lease who knows at the date 
of the contract that the vendoris interest is only 
an underlease, is bound, although the interest is 
described in the contract as a lease. Flood v. 
P)'\t(diard, 40 L. T. 873. 

It is the duty of a person contracting for an 
underlease to inform himself of the covenants 
contained in the original lease, and be will be 
bound by those covenants. Where the original 
lease contained unusual covenants, but the 
defendants solicitor had an opportunity of in- 
specting the original lease, it was held that the 
defendant was bound to accept a lease with the 
unusual covenants. Comv v. Collhaje, 3 Mvl. k 
K. 283 ; 1 L. J., Ch. 130. 

A party who enters into an agreement for an 





underlease, without inquiring into the covenants who has acquired property by fraud saying he 
of the original lease, has constructive notice of sold it to a bona fide purchasei*, without notice, 
all usual covenants in the origmallease. Quiere, and he got it back again, tremble, Barrow' a 
whether he has such notice of unusual covenants. Case, 49 L. J., Ch. 498 ; 14 Ch. D. 445 ; 42 L. T. 
But where a party agrc?ed to take an underlease 891. 

and informed lessee of the business he meant to A purchaser for value, witliout notice, from 
carry on : — Held, that the silence of the lessee one wlio claimed under a con ve^’-aTicc obtained by 
was equivalent to representation that there was fraud, cannot defend Ixiinself where the person 
no prohibiting covenant. Mtfjht v, Bartom^ 9 .who so claimed was not in possession as apparent 
Mvl & K. 282. ' owner at the time of the sale, (hfllt'lo v. Jea^'~ 

frcMvn, 29 L. J., Ch. 905 ; 8 \V. K. 745. 

c. Sub-Purchaser. 

Voluntary Deed.] — A purchaser for a 

Kule as to Notice. ]-~A person affected by valuable consideration, with notice of volimtarv 
notice, has the beneht of the want of notice by settlement from a person who bought without 
inter iTKjdiate parties v. notice, shall shelter himself under the first pur- 

Aes. 4/8 ; 8 K. K. b. 1 ,, v. ( chaser, but he cannot defend himself in e(iiiity 

3 Atk. 242 ; Oas, t. lalb. 18b. upon articles only. Brand hi ib v. Ord^ 1 Atk. 

One affected with notice conveys to another . x West .512 
vyithoiit notice ; the a-ssipee haTirig legal estate ' puvchkse^having notice of a settlement, 
shall not be aftected with the notice to assignor, tht, vendor was but tenant for life, and 

and SO VICO versa. ^ferUm JoUifie^ Amh. afterwards sells to one who had no notice. De- 
A. sells to B,, who has notice of an meum- creed, the last purchaser shall hold the land, but 
brance on the estate ; 1>. sells to 0,, who the first shall account for the purchase mouev, 

notice ; ami he to JD., who has notice ; whether ^ypjeh he received with interest. Ferrara \\ 

this revives the tii’st notice to B, Hamsun v. 2 Vern. 88H. 

Pre. Ch. oL The rnirchaser, having notice of the settlement 

^ Assignee ot a mortgage from persons not hav- incumbent on him to impure whether it 

mg notice ot mortgagor’s being only tenant tor voliivitTw Th 
life: — Held, not bound to discover whether Vic ^ ‘ 

Inmsclf had notice, hwuet v. Southrote^ 2 Bro. Sale to Different Purchasers.] — A. agrees 

C. C. 67 ; Dick. 6/0. verbally to sell an estate to B. ; he afterwards 

Praud.]~~A. articles to sell lands to B. writing to sell it to C ; and theii con- 
fer 15.0007., the whole to be paid in money, or so pursuance ot the bust contract, 

imudi land retiumed as would make up what he B. having notice ot the second, bemble, G, 

paid short of 15,000/, A. convoys part of the Bawaonv. 

lands to 11, and by persuasion values that part ^ ^ B. U. 

at an txndevvalue 1 Ld then B. sells this part to A. P^^vol agreeiuent for tlie purchase anil pos- 
C., and afterwards would have returned so mucli ^lelivered, decreed to be pertormedapinsr 

of the lands as would make up the 15,000/. a subsequent pmyuiscr witn notice, who hai a 
Articles set aside as ummsonable, but the sale to conveyance, and had paid his money. huMier 

C.tostaiid. Tr'7ii.;o<.,:w/ v. SImp.Ion. 2 Vorn. i8 i. 1 ' 

^ if u A'endor contract with two dmerent persons. 

land in Begister County.]— A vendor of for the sale to each of them of the same estate, 

land situate in .a register comity, part of whose the court will prima facie enforce the contract 
purchase moiiev rernain.s unpaid, is under no ^'diicli was first made ; and if the party with 
obliiration to obtain for the unpaid amount any "'horn the second contract was made should, after 
written security’ which can be registered, but is notice of the first contract, get in the legal estate, 
entitled to rely simply on his eiiuitable lien, the court will comx>el him to convey to the first 
which be can enforce against sub quirchascrswlio purchaser. Potter y, Zanders, 6 Hare, 1. 
have notice of it. actual or constructive ; and B. having entered into a verbal treaty 

such a vendor will not, bv registering the con- purchase of premises belonginof to A., and 

veyanco to his purchaser, if he retains the deed uot being able to agree as to the purchase money, 
in his possession, lose his lien as against suVi-pur- addressed a letter to 0., stating iliat he would 
chasers fi*om the original purchaser. Kettletaell taken certain sum from B. for t lie premises, if 
V. Watwn, 51 L. J., Cii. 281 ; 21 Ch. D. 685 ; 46 approved of it. B. suVjsequeutiy hxlged the sum 
L. T. 88 ; 30 W. U. 402. named by A. with C. During tlie negotiations 

between A. and B., X, entered into a contract 

No Notice Proved.] — The plaintiffs with D., and although notice of the agreement 

sought to set aside a conveyance made by a between A. and B. was given to .D., convoyed the. 








annuity, but will direct an application in cham- 
bers as to the mode of sale. l^atvhuKf v. BuU^ 
46 L. T. 227; 30 W. K. 244. 

Beal estate ordered to be sold pending iiiquiries 
before the master 


original purchaser onl3^ Holden v. Hayn. 
Mer. 47 ; 15 11.11.83. 


I. I further Consideration.] 

Jurisdiction of Court.] — Devise to trustees 1 ther direction; 
upon trusts to paj" debts, and subject thereto v, 

upon trust as to a house to allow his wife to _ , . ^ 

reside there, and on her death upon trust for Eeference to Master.] Court refused to make 
sale. In an administration suit Held, that an order under an act of parliament tor sale of 
during the life of the widow the court had no estate '■'■Pon opinion of convoyaiioer merely 
power to order a sale. Curlymi t. Tnixcutt, 44 approving tlie conveyance, without reference to 
L. J., Ch. lt!6 ; h. E. 20 Eq. 348 ; 32 L. T. 50 ; the master. Scwmdle (JM-e'), Jsm; pnrte, 0 Ves, 
23 W. E. 302. 

On the sale by the court of a reversionary Statement of Title.]— The master will 

interest in which infants Avere interested there not be ordered to sell an estate until a sratemetit 
was a s})ecial coaditioTi that the purchaser should of title is made out and lodged in his office, 
make no objection on the ground of wane of How to proceed when defendant refuses to give- 
jurisdiction Held, that the condition of sale statement of his title. lUherts v. lloherts, 1 
was fair and reasonable, Xtirin v. ILmcoah, 40 Hog. 124. 

L. J., Ch. 700 ; L. B. 6 Ch. 850 ; 25 L. T. 469 ; « ^ , « , . ^ , 

19 W B 1041 ’ Collateral Order — Sale of a Term,] — The decree 

‘Somble, that the court had jurisdiction to being for of a term, the court, on the appli- 
maJre the order for sale, and that the infants and ot tbe inheritor,, superadded a direction to 

aU other parties were bound by it. • II. ' ‘be master at the same time to sell the tee. This 

collateral order being for the benefit of one 
, Oonveyanciiig Counsel of the Court.] — The party, and without prejudice to any, may be 
conveyancing counsel of the court, though in a appended without affecting the enrolment of the. 
sense an officer of the court, is still counsel for j decree. 8hejp^ard v. 3Iurdoch^ 1 Moll. 130. 


Hearing for fur- 
:s. Decree for a sale pronounced, 
O'' Sidlii'an, Dr. 89. 
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. J X, es ^ 'the vendor, who is responsible for any mis- 

d. Assignment of the Contra . representations in the conditions of sale settled 

Bights of Assignee,] — An equitable interest by such counsel. Beuad v. MtnUon, Ban)ih^tei\ 
under a contract of }}urc]iase may be the subject iti re^ 40 L. T. 819, 828 ; 27 V\\ B. 826, 
of sale ; the sub-coiitract converts the original 

vendee into a trustee of his erputable interest for After Decree.]— By the decree, the plaintiff's 
his vendee, who acquires the same rights which demand was declared a charge upon the lauds, 


he had under tlie ]‘>rimaiy contract. Wood v. 
GrilHth, 1 Swanst. 56 ; IS IL B. 18. 


and liberty was given to all pai-ties to apply as 
occasion niight require, Tlie court, subseijiuently, 
on motion, (lirected a sale. Watson v. iV//q Dr. 90. 


Hotioe to Vendor.] — Notice to a vendor 

that his vemiee lias agreed to make a valid Before Trial.] — In an action to enforce a charge 

assigiirneiit of the contract, if requested, does not on real estate, the plaintiff is, luiderordiriary cir- 
put the vendor upon incpiiry whether his vendee cumstances, entitled to an order for sale before 
has been reipicsted to make, or has made, such the trial on showing a case upon which sucii au 
assignment, nor docs it justify tlio vendor in order would be made at the trial. Action by 
refusing to convey to r.he vendee upon |)ayment creditor for a debt secured on real estate of a 
of the purchase money, Shaw v. Foster, 42* H. J., company in liquidation. Upon an interlocutory 
Ch. 49 ; L. B. 5 H. L. 321; 27 L. T. 2Sl ; 20 application, under s. 55 of the Ohaiicery Pro- 
W. li. 907. cedure Act, 1852, 15 ^ 16 Viet. c. SO, the court 

The persons who claim the benefit of the ordered an immediate sale. Bavis v. Asluinn,, 
assignment must give distinct notice to the Brynmawr Ooal arid Iron In re., il Ij.S 
vendor of their claim, and. of their readiness to 70; 26 AV. B. 139. 

put themselv’cs in the vendee's ’position for the . _ ■. v d ^ 

completion of the contract. Jb. Order for Sale Free from Incumbrance.] 

Under s. .5 of the Gonveyaiicing Act, 1881, an 

Two Contracts.] — P. agreed to sell to M. order for the sale of laixd free from an ineum- 

a plot of land, tlie purchase to be completed in braiice (the ineumbrancer not being a party to 
live years or earlier at M.’s option. P, had pre- the actioji) should follow the words of the act,, 
viousiy agreed to sell an adjoining plot to M. which are to be interpreted strictly, and after 
The plaintiff was employed by ,M. to build on the directing payment into court of the purchase 
first plot, and M. became indebted to him on money, and setting apart a sufficient amount to 
that account and agreed to sell the first plot to meet the claims of the incumbrancer, proceed to 
the plaintiff, P. then told the plaintiff that both declare that thereupon any person interested 
contracts must be completed together, and P. and should be at liberty to apply in chambers fur a 
M. sold and conveyed both plots to H.:— -Held, declaration that the land is free from the in- 
that the plaintiff had no equity to have liis sub- cumbraiice, D'lch'm v. Blcliln, 30 W. B. 887. 
contract ijorfonned 40 L. J., si, pi-a, col. 12.53. 

Ch. 4(>8 ; L. B. 12 Eq. 13 ; 24 L.T. 89o. ' ^ 

. . , . , . -- , ^ . Direction as to Mode of Salk] — Where a real 

Assignee substituted for Vendee,] — - - ■ ' • ■ ■ ' • 


estate, forming part of au estate which is being 


specific pcrtormauccot an agreement against the -uUniuistercd by the court, is charged with an 
ongmal vendee and an assignee ot Ins contact ammity. upon 'further consideration the court 
djsimssed as ag.ainst the termer the plaintiii bem Couyevanoing Act. 1831, s. 5, 

held to hap accepted the latter as purchaser. ,,,,, property to bo sold free from the 



heiresscs-at-law resitUng out of the jurisdiction, Protection of Purchaser.]— -IJy s. 70 of the 
sale of the inheritance decreed in their absence, Conveyancing Act, 1881, the title of the pur- 
at the suit of judgment creditor of ancestor. The chaser is pnWted even where an objection to 
heir-at-law being absent from the jurisdiction, the order a])i)ears on the face of it. Hall Dare.^ 
real estate may be sold by the court at the suit (Jontrart, In re, 51 L. J.,Oh. 0)71 : 21 Gh. D. 41 ; 
of creditor. Leahy v. JDancei*, 8 Moil. 108. 46 L. T. 755 ; 80 \V. R. 55(» — C. A. 

Buty of Purchaser,] — Purchaser under decree 
boOTid to see directions of roe obs^rve<l. 2 . Mode and Conditct op Sale. 

Colclovyh V. Sterum, .4 Bligh, 181 ; 22 R. B. 1. 

Settled lands directed to be sold subject to 
charges prior to the settlement. Pending suit, 
tenant for life creates charges upon the lands, 
anti they are sold subject to those charges :— 

Held, that the sale, subject to charges not 
warranted by decree, is void. Ih. 

Misrepresentation and Concealment of Pacts,] 

— The proposition laid down by the court ol 
appeal, that “a person desirous of buying pro- 
\>erty which is being scM under the direction of 
the court must either abstain from laying any 
informatioti before the court in order to obtain 
its approval, or must lay before it all the 
information he possesses, and which it is material 
that the court should have to enable it to form 
a judgment on the subject under its considera- 
tion,*’ is too broadly stated. It does not follow 
that because information on some material 


Sale of Shares.] — Shares in joint-stock and 
other companies, directed to be sold, should be 
sold out of court. Cohden w Maynard, 1 2^. B. 
354. ■ ■■: 


Sale in One Lot.] — Premises held under dis- 
tinct leases ordered to be sold in one lot upon 
the probability that a higher ])rice would he 
obtained by that mode of sale. Cooh v. 
Cidliiiy ridge, 3 Buss. 520. 


Sale subject to Annuity.] — See Patching y 
Bull, supra, col. 1374. 


Lease after Decree.] — If lands be lea.sed by 
the inheritor after a decree to account, they 
will be set u]) in the tirst instance subject to 
the lease ; and if they do not produce sutKcioiit 
to pay the incumbrances, decreed with costs, 
they will then be set uj> discharged of the lease. 
Barrett v. Berm Ingham, 8au. ck JSc. 678, 


Rights of Incumbrancers.] — A decree for the 
sale of an incumbered estate does not, of itself, 
alter the i-ights of ])arties. Wild v. Lnohhurt, 
10 Beav. 320 : 16 L. J., Oh. 519. 


Interest on Purchase Money.] — Purchase 

money ])aid in by cordirmetl purchaser under a 
decree was invested in stock: — Held, that the 
purchaser was entitled either to his money with 
interc'ist <jr to the stock bought, to the amount of 
an incumbj’anee which could not be paid off. 
Seoft V. Itothe, 2 Moll. 548. 


Annuity.] — IPhere lands are decreed to 

bo sold subject tf) an annuity, it is conclusive 
ovktocL that the niiimity U prior to the claims 
of all persons claiming under the decree, 
y. 1 Jones, 72. 

BMdiags,]— Consent of owner of 
'mU,., under decree is necessary to a 
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tru:^tee will not be cnforoetl. Jlaymotul v. Wehh.^ No one except the person haring the conduct 
Lolft, fi(>, * of the sale may interfere in any way. Thus, 

where the court gave the conduct to an iiidepen- 
Who may Sell — Master.] — The niasters are dent solicitor, both plaintiff and defendant 
personally to su[)erintend sales nn<.ler decrees, having liberty to bid, the plaintiff was restrained 
and a sale had in the master’s ohice, before his from issuing and circulating advertisements that 
clerk, but in his absence, will be set aside for the sale was about to take place. BcrnhwWiUan., 
irregularity. v. MoJlny, 2 Hog. 255. 48 L. J., Ch. 148 ; 10 Ch. D. 138 ; 27 W. R. 377. 


Auctioneer.] — Auctioneer in the country 

appointed to conduct the sale under a decree, to 
avoid the expense of sending the master’s clerk. 
77toi}fj),son Doflfftion, 2 Y. & (’. 311 ; (> L. J., 
Ex. Eq. 80. 

Chief Clerk.] — The court, if parlies are 

present and consent, lias jurisdiction to direct an 
estate to be sold by auction hy the chief clerk, 
without tlie employment of an auctioneer. 
Pemhertoa v. 41 L. J., Ch. 200 ; L. H, 13 

Eq. 340 ; 28 L. T. 380. 

Plaintiffs.] — Where a sale is made by the 

court, and the purchasers pay their money into 
court, the plaintiffs are entitled to the conduct 
of the sale ; but where a sale, directed by dcci’ce, 
is made out of court, the trustee or executor is 
the proper person to conduct it. CoMen v. 
MuynavtL 1 N. Ik 354. 

The plaintiff in a cause held entitled to the 
conduct of the sale of partnei*shi]> property. 
Balp. y. IlamMhiii. 10 Hare (App.) vii. 

Plaintiff Bidding,] — Where a plaintiff 

obtains liberty to bid, the management of the 
sale will be taken fi'ora his solicitor. Bvtmqkf v. 
Jicm^ Fi. <fc K. 318 ; Emust v. Cattcy., id, 310, n. 

Defendant.] — Ordinarily, tlie conduct of 

a sale directed by the court is committed to the 
plaintiff : but when it ap]>ea]’s for the beiiefit of 
the parties, it will be given to a defendant. This 
riehr docs not, liuwevei', tlepend on the extent ; 
of the interest of the })arties in the property, j ; 
JCnoH v. Cottle, 27 Beav. 33. j ' 


Non-compliance with Formalities.] — After the 
estate had been sold by auction under a decree, 
the purchaser’s title is not to be attacked merely 
on the ground that the holder of the decree had 
not coiiqdied with all the statutory formalities 
for the conduct of such sale. Singh v. Sinnh, i> 
L. T. 129. 

Reserved Biddings .] — \ direction for a reserved 
bidding ought jiot to be inserted in a decree for 
sale, but ought to be the subject of a se[)arate 
order. Eroohor v. Collier, 3 Russ. 389. 

Mortgage.] — Although in sales by the 

court it is usual to fix the reserved price at tlie 
amount at which the estate has been valued, an 
exception wuTi be made where a mortgagee, %vho, 
being also a trustee, is incapable of ''bidding, is 
I desirous of having it fixed at an amount suflic^ient 
to cover his debt. Tmnaiit v. Trcowhird, 41 
L. J., Ch. 779 : 20 W. R. 785. 

A trustee who had a charge on the estate of 
gj-eater amount than its value, as fixed by tlie 
cestui (juc tj'ust fui' the reserved bidding", was 
allowed to fix the i*cserve bidding at the amount 
of his charge. Ih. 

Resale.] — The conditions of sale fixed a 

reserve bidding, under which the auctioneer 
announced a sum, and there being an uncer- 
tainty as to who had the bid. the estate was 
bought in at another sum : — Held, that the auc- 
tioneer liad no right to fix more than one re- 
served balling, nor could a bidder claim a resale 
if the parties interested did not desire it. Xotleif 
v, Salmon, 1 W. R. 240. 


Trustee.] — When a sale has been decreed 

in one of two conenrrent suits, the fact of the 
party to whom lias been given the conduct of the 
cause being an entire stranger to the family and 
to the property is a sufficient reason for taking 
away from him the conduct of the sale, and 
giving it to the trustee and testamentary guardian 
of infant parties, (rarmemn, In re, Garmeroti 
V. Skarrod, 21 W. R. 98. 

Other Parties.] — Under a decree, directing 

the sale of an estate, but not directing by whom 
the sale shall bo conducted, the master is not 
bound to give the conduct of the sale to the 
plaintiff, but may in his discretion, if he con- 
skiers it more beneficial to the estate, give the 
conduct of the sale to other parties. J)i,vo7i v. 
Pf/ner,7 Hare, 331; 19 L. J., Ch. 402 ; 14 Jur, 
217. 

Grounds on which the conduct of a sale, under 
the decree of the court, may properly be given 
to parties other than the plaintiff. Ih, 

Solicitor.] — In a sale under a decree, the 

solicitor of the plaintiffs having the management 
of the sale is to be considered, as bet'weeii the 
vendors and the purchaser, to be the agent of all 
the parties to the suit. Ealby v. Pullen, 1 Russ. 
& M, 296 ; 8 L. J. (o.s.) Ch, 74. 


By whom Fixed. ]~At a sale by order of 

the court, a reserve<l biddingallowed to be made 
one of the conditions, the master to tix the 
amount, and to use his discretion in communica- 
ting it to the parties or their solicitors. JerooUe 
V. Clarlte, 1 J. A W. 389. 

Conditions.] — The court in proper cases will 
refer it to the remembrancer to settle conditions 
of sale. Bennett v. Beamish, Jon. A 0, 178. 
And see Coohe v. Campbell, id, 183, n. ; Mnobag 
V. Orr, Barringfonw Blalie, id. 184, n. ; Johmon 
V. A'ueliinlecli, id. 185, n. 

Defect in Title.] — The court will not set 

up a title knowing it to be bad ; therefore, wdien 
the court is apprised of a defect of such a naturo 
that it must render the title absolutely bad, it 
will not, by a condition of sale, preclude objec- 
tion to such a defect. Bennett v, Wlteeler, 1 Ir. 
Eq. R. 18. 

Where there w^as a decree for the sale of the 
whole lands, a reference to settle conditions of sale 
of a moiety refused, as decree was for sale of the 
whole. The court will not set up lands for sale 
knowing the title to be bad. Pier,^ v. Piems, 
Sau. A 8c. 414. Affirmed, 1 Dr. A WaL 265. 

lease.] — The court will not make a con- 



Bestrictive Covenant.]-*- I d a sale by the 

■court one of tlie conditions provided that thecon- 
Teyajices shoubL contain covenants by the pur- 
■cliasers ; the form of such co\'enants, in case of 
dispute, to bo settled by the judge. A dispute 
having arisen, the judge settled the covenant, 
.adding- a proviso that if the purchaser assignecl 
his |)urchase, and the assignee entered into a 
similar covenant, the purchaser should be freed 
from further liability : — Held, that the vendor was 
entitled to an unqualitied covenant, and that the 
proviso must 1)C struck out. JPolloch v. MahhiU^ 


b. Biddings, 
i WIto may Bid, 

on Application, ]—Applicatioa that 
the may bid at the sale must 
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ditioii of sale of an interest under a lease, that 
no objection be made to the title of the lessor to 
make the lease ; but it will direct that a pur- 
<*haser shall not require the plaintiff to show 
that the lessoi’ had such power, leaving the pur- 
chaser at liberty to object aliunde. WHles-^, 
Latham^ Sail. Sc. 441. 

Sale by Lots.] — Where an estate was set 

U}-) for sale in two lots and one was sold, the 
court approved of a condition of sale to the re- 
maining lot : that the purchaser should not 
require original searches for judgments, but 
should bo satisfied wuth compared and certilied 
copies of searches made by purchaser of the first 
lot. Fitzgerald v. La)a\ 2 Ir. Eq. K. 147. 

Grantees.’^] — On a sale in court, the 

court refused to alter the conditions under which 
the property had been sold, so as to substitute 
the word ‘‘grantees” for the word grantors,” 
though probably there had been a clerical error. 
Bnmit Y. Pauli, 2 Jur. (X.S.) 317. 

Bescission.] — Conditions of sale, settled 

by the court, provided that a conveyance on a 
sale made by B. in 1838, should be the root of 
title: that no objection or requisition shoulcl be 
made with respect to earlier title, and that re- 
■citals in deeds twenty years okl should be con- 
clusive. That conveyance purported to recite 
the will, but stopped short of the final gift over, 
thus showing a good title to the fee in B. : — 
Held, that a jmrehaser was not precluded from 
■showing that B.ks title under the will was defec- 
tive. and that he w'as ontitlea to be freed from 
his contr.act, and to costs. FL^e v. Fhe^ 41 
L. J., Ch. 213 ; L. E. 13 Eq. 11)6 ; 25 L. T. 927 ; 
■20 \V. R, 286- 

A sale in chambers under a decree having been 
declared invalid on the ground that the sale took 
place before the certificate was made : — Held, 
that the vendors coidd not avail themselves of a 
■condition enabling them to rescind on repay- 
ment of the deposit without interest and without 
■costs on either side : and that the discharged 
purchaser wms entitled to the stock arising from 
liis deposit, which had been paiil into court and 
invested, with the dividends thereon, with costs, 
charges, and expenses. Powell v. Powell, 44 
L. J.t (Ti. 811 ; L. H. 11) Eq. 422 ; 32 L. T. 148 ; 
23 W. E. 482. 

An<I see Scott v. llothr, supra, col. 1375. 


be on notice. 

111 . 


Clarke v. Dohhin, S Ir. Eq. E. 


Party in the Cause,] — It is irregular for a 
party in the cause to bid at the sale of lands, 
without having previously obtained the per- 
mission of the court so to do. And the court 
will not, in such case, declare him the purchaser, 
unless special circumstances are showni to excuse 
this irregularity. Bifriw v. Latjerty, 8 Ir. Eq. 
E. 47. 

Whether the defendant who has not the 
carriage of the decree may bid at the sale in 
the master’s office, without an order permitting 
him so to do, qiimre. Munus v. Feriu, 11 Jr. Eq. 
E. 203. 

Where the defendant had bid for property 
sold under a decree without leave of the court, 
a motion by another defendant that the estate 
might be again put up, and that he might be 
held to his biddings, unless a higher sum was 
offered, and that he should pay the expenses 
of resale, refused, but without costs. Flwortlig 
V. Billing, 10 Sim. 98 ; 10 L. J., Ch, 176. And 
see Wihoii v. Greenwood, 10 Sim. 101, n. 

Plaintiff.] — If the plaintiff, or a person 

standing in the situation of a pl;iintiff, purchases 
under the decree, the transaction is to be ex- 
amined with the utmost strictness ; and if the 
decree be reversed, the sale cannot be upheld. 
Talhntt V. Minuet t, 6 Ir. Eq. E. 83. 

Where iaials decreed to be sold for payment 
of the plaintiff's demand ivere of insufficient 
value, and no bon4 fide iidders could be pro- 
cured, the court permitted the plaintiff to bid 
without taking from Iiiiu the carriage of the 
decree. Sjm/ght v. Patter, mi, 9 Ir, Eq. E. 149. 


Solicitor.] — The rule that, at a sale by the 
court, parties to tlie suit and their solicitors 
cannot become })urchasers, will not be extended 
to a pin'chase by a solicitor in another suit for 
persons interested in the proceeds of sale, who 
has obtained an order to attend the proceedings 
on their behalf, and whose name, without liis 
coiiscnt, has been placed in the particulars as 
that of a person from whom copies and informa- 
tion could be obtained. GueB v. Sun/the, H9 
L. J., Ch. 586 ; L. E. 5 Ch. 551 ; 22 L.’T. 563 ; 
18 W. E. 742. 

Leave to bid at a sale by the court, granted 
to a solicitor (ju the record, relieves him from 
his fiduciary cJiai-acter, and places liim in the 
same position as an ordinary purchaser. Coaks^ 

V. lioiswell, supra, col. 137.5. 

A party to a suit, who waxs also a solicitor 
and had the conduct of sale, purchased imdor a 
feigned name. The court, after the purchase 
had been confirmed, ordered the estate to be 
again offered for sale at the pilce at which the 
party had purchased it, and if tliere shoiiid be 
no higher bidder the party to be hehl to his 
purchase. Sidney v. Hanger, 12 Sim. 118. 

Executor.] — A testator’s estate was directed 
to be sold by an order of the court. The 
executor applied for leave to bid, alleging that 
such bidding would be for the benefit of the 
estate ; but the court refused to grant the appli- 
cation. Geldard v. llandaU, 9 Jur. 1085. 

Cestui qne Trust#] — A term of two hundred , 
years, of which- only nine months remained, 
unexpired, wiis vested in trustees, upon trust to 
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ordered himself to be best bidder at 
! lie opened biddings. ^loUmoorth x. Opie, 

2 Eden, 289. 

Person Opening Bischarged.] — The person who 
opens the biddings is discharged, if he is outbid 
at the resale. m/Mnmsv. Tiirn. Sc h. 

76 ; 1 L. J. (O.s.) Ch. 138 ; 23 R. R. 186. 

Offer,] — On opening the biddings in the case 
of iiropertv held for lives, the court iui])Osed the 
coTidition that the party opening should be bound 
by his offer, if no better bidding could be en- 
forced. V. M (ilond^ 8 Beav. 352 ; 1) Jiir. 


VENDOE AND PUECHASEE- 

lot known who was entitled to j bidders. 

Upon a bill by one of the cestuis | price l 
the court declared a sale, giving 
is one tnistenfc liberty to bid. 

(L<>rd\ 30 L. J., Ch. 837 : 
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i Reopening.] —Biddings opened upon ! 

0 application by the same person, the p 
) not appearing upon notice. Predim x. 

1 KiVesdUO. , 

Where the property was again put up 

and there was no bidding Held, t 
biddings might be opened again, alth 
order had been made that the per-son 
instance they had been opened before s 
>0 the purchaser if there ^should be no 
hio'her than his offer. Ewings x. Waiti^, L 
440 ; 12 Jur. (N'.S.) 117 ; 13 L. T. 664. 

e Sale by Private Contract— Tender.] —The 
m’ rule under \vhich the court permits a stranger 
& to intervene for the purpose of opening biddings 
on a sale by auction before the master, has no 
III to a sale before him by private 
MlUiran v. Vtindergdank, 11, Hare, 
136 ; lEq. R. 429 ; IT Jur. 986 ; 1 W. R. 364. 3 
When there are grounds for refusing to coiihrm 
ate contract appro ved by the master, 

y.,_ rchaser has, before thecdn- 

= *1 of the report, entered upon the pro- 
: :Uy and expended mpixey thereon, or Incurred , 
liabilities with respect to it, will not afford any 
reason for supporting the sale ; but where all the 
the I parties intei’ested have approved of the contract, 
l and encouraged such acts of the purchaseiV they 
may then constitute reasons for not disturbiiu^^^^^ 
the -sale."' 

Under ordinaiy circumstances, if a purchaser 
ions does any act of owner.ship before the master s 

to^oTeiTbldcnuU^-e litigious, and report U confirmed, he must do so at his own 

oTiinuded only on auplication of the owner, and risk. 2/k j* ... ^ 

iiSlT wlKU-e value of estate is hut little An estate was by the direction of the com 
mLe than wiil satisfy inciunhrances, court is advertised for sale by scfded teudei, tbe tuidu 

well iiistified in refusiug such applications, expressing that the contract was subject, to 

X riiahiwau 6 Bra P. C. 3i:U certain conditions of sale ; the condition of sale 

BmlJu Uiaigncmi, o lu certiheate of sale would in due 

Who may Apply.]— One party having moved course be signed and hied, and become 

isel.“s5's*..'rSs 

Oumre whether any party, except the plaintiff, Where on a sale by sealed tender the condition 
in 2 creditors suit can applUo open the biddings, of sale stated, that “ the certificate ot sale would 
21: UawT 9 Y At C 620- 7 L. J., Ex. be settled, and in due course be signed and filed, 

expense to the purchaser,’’ and the certificate 

Amount of Advance.]— In opening biddings, was duly signed and appro\md by the judge and 
the court does not tie itself down to any precise filed, and on the same day B. applied to ^'^jopon 
rule as to the amount of the sum to be advanced, the biddings and made an offer of an advance 
but looks subkantialiy to that which is for the price : -Held, that this was a case to which the 
benefit of the parties Poioer v. Poioer, 3 Ir. ordinary rules of a sale by auction would attach 
t ^ ni ^ that the court had the power to order a 

Uq. K. txii. resale. Barl&m v. Oshorne, 6 H. U. Oas. 0.56 ; 

Sham Bidders.] — Person opening biddings 27 f j. 6 W. R, 

setting up sham bidders, who are reported best 1 316. Affirming 8 Be G-. M, & G. 1-/2. 


General Rule,] — BkMings are opened for tin 
benefit of the suitor and estate, not of the pur 
chaser, as where ho was too^late, and the over 
bidding is small. Amm., 1 Ves. J. 453. 

In order to set aside a sale under a decree 
there must be an affidavit of greater sun 
having been offered. Aeogh v. R ood^ \ eru. 

ys discretion to open appiicatioi 
"on circumstances of the contract. 

6 Bro. ?. C. 306. S, P ’ "" 

[r. Eq. R. 324. i , . • 

asalebypriv 

Bidders.] — On a sale the fact that the pur 
ersons agreed not to bid firmation c ^ ^ ' 

that on A should bid up j P^Uf 
the lot between them. 

Held, that this agree- 
mind for opening 
le sale. Cdveicis JUsiritc] 

8 L. J., Ch. 218 : 4 Jur. 
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The case of MUlicmi v. Vander^lanh (supra) 
distill guished. Ih. 

A sale of an estate upon sealed tenders must 
be treated as a sale by auction, and the biddings 
may be opened on application to the judge. Jh. 

Where, after an uosncccssfiil sale by auction, 
the chief clerh arranged that, in lieu of a second 
auction, sealed tentlers might be sent in : — Held, 
tliat this was a sale within the rules as to opening 
biddings, and the biddings ojiened accordingly 
on the" offer of a large advance by person who 
had not made the highest offer, WaterJumse v. 
Wilhbmm, 1 H. ^ M. 630 ; 3 K R. 309 ; 9 
L. T, 799 ; 12 W. R. 336. 

Death before Confirmation.] — A purchaser 
under the court died before the confirmation of 
the report: — Held, that it was not necessary to 
serve his heir with notice of an application to 
open the biddings. Templet* v. Sweet, 8 Bear. 
m ; U L. J., oil. 424. 

Sale subject to Annuity.]' — An estate was sold 
subject to a life annuity eqital to the rent. After 
sale, but before the purchaser was declared by 
the master, the annuit}" determined. The court 
opened the sale on an advance. O'Hara v. 
Clta}ne,'6 Ir, Hq. R. 365. 

Person present at Sale.] — Person present at 
sale not alio wed to open biddings. vSed qufcre. 
2tCiilhwh V. Ootbafeh, 3 Madd. 314. 

There is no general rule that a party present 
at the sale shall not o})en biddings ; each case 
must depend on its own circumstances. Tfwrn- 
hill V. Thonthill, 2 J. ^ W. 347. 

Biddings opened by a jierson who was present 
at the sales, llcjlttj v. M'Xamara., 6 Yes. 117. 
S. P., Tfftt (Lord) y. SorfliiHeJi, L) Yes. 655; 
UlUtam-s^ v. Atte.nhovoaqli, Turn. & E. 76 ; 1 
L. d. (o.s.) Gh. 138 ; 23 R. R. 186. 

Larger Advance.]— A person present at 

the sale allowed to open biddings, but a larger 
advance expected from him. Tijnclale v. JFarre, 
Jacob, 525. S. P., Grahm- v. Oieddanes, 1 Jones, 
436. 

What Advance sufficient.] — Biddings opened 
on the application of a })ei‘son who w'as present 
at the sale, though the advance offered was less 
than r> per cent, on the price. Lefroy y. Lefroy, 
2 Kilss. 606. 

Biddings were opened at the instanee of a 
party to the cause, who had had liberty given to 
bid at the former sale, on an advance of 150Z. on 
l,6oUl. Loyan v. Bowlnmon, 7 L. J., Ch. 130. 

The bideiings having been opened upon an 
advance of 15(Y. on 2,500?., the court refused the 
application of the first purchaser to open the 
second biddings upon an advance of 150?., it 
appearing that he had been present at and had 
bid at the second sale. Jaelimm v. Gramrd 
((LimV), 3 Ir. Eq. R. 513, 

Biddings opened on an advance of 250Z. upon 
a sum of 8,500?., by a penson who was present 
and hatl bid at the former sale. Gonmn v. 
Browne, Ban. A Sc. 154, n. 

Where an estate had been sold for 5,050?., the 
sale was opened upon an advance of 300?., on the 
application of a penson who bail bid at the sale. 

' y. Rowe, Saii» & Se* 152. 

' Biddings opened on an advance of 400?. upon 
a Slim of 6,200?. by a person who bid at the I 


j former sale. Lanqfonl v. Carroll, Sau. & Sc. 
j 155, 11. 

Biddings opened by a person who had attended 
the former sale -by an agent, he offering an ad- 
vance of 500?. in 8,950?. Pearson v, Collett., 
M‘Cle. 82 ; 13 Price, 213. 

The court declined to open biddings upon, an 
advance under 10 percent. Holroqd v. Wyatt, 
2 Coll. Cl C. 537. 

Bidding not opened, even in creditor’s suit, 
upon an advance of 350?., being less than 10 per 
cent, Garstone v. Edwards. 1 Sim. A S. 20. 

Upon advance of 500/., though less than 10 
per cent., court will act. Ih. 

The rule that an axlvance of 10 per cent, en- 
titles party to open biddings, not to prevail in 
futu]*e, Andrews v. Etnvtersoti, 7 Yes. 420. 

Order made opening the biddings upon an 
undertaking to abide by the order of the court as 
to the expenses of the resale, where the advance 
was onl}^ 9?. more than the probable expenses of 
such resale. Brldqer v. Pen fold, 1 K. A -J. 28 ; 
3Eq. R. 141. 

i On a petition to open the biddings, offering 
i more than twice the amount at which the pro- 
i pertv had been knocked down, and payment of 
j the former bidder's costs : — Held, a proper (;ase 
i for such an order. Zee, ex parte, 1 He G. 628 ; 

I 18 L. J., Bk. 6 ; 12 Jnr. 995. 

I Biddings not opened wdiatever the rate per 
cent, of Hie advance offered, unless the total of 
! the advance amounts to 40?, at least. Leland 
I V. Griffith, 2 IMoil. 510. S. P., Farlow v. 

I Weildon, 4 l\tadd. 460; Broolrfield v. Bradley, 
1 Sim. A S. 23. 

The court refused to open the biddings oa an 
advance of 20?., tiic property ha,ving been sold 
for 430?. Gardiner v. Bh's.sinton, 10 Ir. Hq, 
R. 220. 

Bidding opened on advance of 50?. ou 380?., 
and paying the expenses ; 10 per cent, nut suffi- 
cient ou a small sum. Upton v. Ferrers (Lord), 
4 Yes. 700 ; 5 R. R. 167. 

Biddings opened on advance of 00?, on 430?. 
Bonrn v. Boarn, 13 Sim. 189. 

Biddings opened after the report, confirmed 
sinijidy upon an advance of (51?. on 305?. ; 35?. nob 
siifficient. Chelhatth v. Grayeon, 5 Ves. 8.6, 

Biddings opened on advance of 80?. on 730/. 
Tersony. fUrwhlns, 18 Jnr. 721. 

Biddings were ordered to be opened on an ad- 
vance of 80?. cm 775?. Connel v. Ilardie, 3 Y. A 
0. 677. 

Biddings opened on advancing 100?. on 800?., 
and 200?. on 1,200?. Anon., 2 Yes. J. 487. 

On advance of 200?. on 2.600?. Pone.fs Settled 
\ Estates, In re, 1 Giff. 284 29 L. J., Ch. 139 ; 5 

Jur. (x.S.) 1243 ; 1 L. T. 186 ; 8 \Y. R. 56. 

Biddings opened on advance of 2o0?. upon 
3,200?., but 100?, was held too little. Anon,, 5 
Ves, 148. 

Biddings opened on a sale of mortgaged pre- 
mises on an advance of 190?. to 310/. Jlntehln- 
son, Be parte, Hunt, In re, 2 Mont. A Ayr. 727. 

Biddings opened on an advance of 3U0?. on. 
5,0B0?. Zawrenee y. Ilalllday, 0 Sim. 296. 

Biddings opened on an advance of 300?, upon 
a sum of 5,500?. Moloney v. Bernard, Sau. A Sc.. 
156, n. 

The biddings were opened on an atlvaiice of 
500/. upon 13,500?. under the circumstances. 
Cochrane y. Cochrane, 2 Russ, A M. 684. 

Biddings opened on an advance of 1 ,000?. upon 
a sum of 33,000?. M’CHntook y. Knox, Baa. &. 
Sc. 155, n. 
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In a creditors suit, bicLliii.g' opeiie-'l on an 
ailvance of r>OU/. upon 10,OOOL, paying the ad- 
vance into coiii.‘t. and tl }0 expenses of the dis- 
chaiu'ed nurchaser. Broolts v. Snaith^ 3 Y. k 
F,. 144. 

I’lie (iourt opened the biddings upon an ail- 
vance of 7.“/. on ],<jr(Ofh Tliere is no lixed rule 
in h’cOaiul for tiic quantum of advance: the 
court wilJ idwnys o])en the biddings where it is 
tbr the benetit of the estate. B/t/htf v. Unncue. 
1 Ir. Ef|. IL 277. 

Biddings opened on advance of o/. ])er cent, 
on 7.:HK)Z.. on ap[)iication of a mortgagee, but he 
was not allowed to conduct the sale. Danictllv 
V. B( rnuqton, 2 Y. k C. 723 ; 7 I.. J., Ex. Elq. 
58.: , " ' '■ . , 

Sale of Colliery.] — The rules which regu- 
late the practice of opening biddings nj)on a sale 
of landed estate, do not apply when a colliery is 
the subject of sale. WiW/im.^ v. Atienhonnttjh^ 
Turn. & K. 7(> ; 1 L. J. (o.s.) Ch. 13S ; 23 R. B. 

.MSb. 

Bidtlings not opened on advance of 1,150^. on 
8,850f. for a colliery. Ih, 

Sale in Lots.] — Where a penson is purchaser 
of several lots, if the biddings are opened as to 
one, he shall have an option to open them as to 
all, seinble. Botjec v. Blachiirlt, 3 Anstr. 057. 
S. Lh, Brice v. I*rice, 1 Sim. A S. 3S0 ; 1 L. J., 
(O.S.') Ch. 184. 

Where two lots are purchased together, bidtlings 
cannot be openetl as to one lot only, unless 
the first purchaser choose to keep the one re- 
maining lot alone, TiMet/, B,€ pnrte^ 4 Madd. 
227 n. 

Upon an affidavit of the purchaser that he had 
bid for the lot in consequence of having been de- 
clared the best bidder for the prior lot, the bid- 
ding was opened. Bidder v. Fielder, cited I 
Him. (5c F. 380. 

A motion to open biddings for several lots, 
purchased bydi:fferGnt purchasers, on an advance 
of a certain sum for each lot, is irregular. 
Goodall V. Bickford, 0 Sim. 379 ; 8 L. J., Ch. 
23. 

Eesale Together,] — Nine lots ordered to 

be resold in one, where the advance offered on 
such lot was not sufficient to authorise the open- 
ing of the biddings for them separately. 
Iltttiiphries v. ItokerU, 0 Jur. 680. 

Upon the purchase of several lots by the same 
party, the court, although it allowed the biddings 
to be opened, refused to order the resale in one 
lot. Ward v. Cooke, 9 8im. 87 ; 7 L. J., Ch. 

What Advance Sufficient.] — The bid- 
dings allowed to be opened, as to an estate 
sold in eight lots for 300^., on an advance of 
120U Iltiinphrcys v. Ilahi/iti07i, 11 L. J., Ch. 
399. 

Ee-opening.] — An estate was put up to 

sale in four lots, and the timber on each lot was 
to be paid for according to a valuation made. A. 
purchased lot 1 ; the other lots were not sold. 
E. opened the biddings, and, on the resale, pur- 
chased lots 1 and 2 for 2,140/., and lot 3 at 380U 
The court refused to open the biddings for lots 1 
and 2 on the application of A., unless he would 
advance lOZ. per cent, on the price of the timber 
as well as the land, and would take lot 3 (in case 
B. should retire from it), at the price it had been 

YOT.. XIY. 




sold for, in case it should not fetch the same 
price at the re-sale. Bales v. Bojiya/r, 6 8im. 
■380.. 

b. Deposit. 

Deposit on Opening Biddings.] — The court 
refused to enlarge the time for payment of the 
de})osit by a party applying to open biddings : 
or to make a second oixler for opening the bid- 
dings. on the application of the same party who 
had’ failed in paying the deposit. Colchrook v. 
Clarke, 9 L. J., Ch. 130. 

Upon opening biddings, the court refused to 
dispense with deposit, or order a trifling one to be 
taken upon particular circumstances. Amm., 0 
Yes. 513. 

There is no invariable rule as to the sum to l>e 
\)aid into court on obtaining an order opening 
biildings ; but where a sum of 27,000/. was the 
last bidding, a sum of 8,400/. was ordered to be 
paid into court. Manmrs v. Furze, 17 L. J., 
Ch. 485. 

In Ireland.] —There is no settled rule in 

Ireland to regulate the sum which a person must 
io<lge to obtain an order to open a sale. Ford v. 
Head, 1 Hog. 93. And see Dhjhy v. Browtie, supra. 

Interest.] — Interest must be paid by the 

new purchaser to the old one on the deposit made 
bv him. Banks v. Banks, 10 Beav. 380 ; 1 W. R. 
511. 

When biddings are opened, the purchaser is 
entitled to interest on his deposit at 4 per cent. 

n. 

A party opening biddings must deposit the 
amount of his advance, but he is not required, 
ill the first instance, to pay into court the amount 
of the original deposit. Ih. 

Purchaser who has applied to open the bid- 
dings, and upon a resale was outbid, allowed, 
under the special circumstances, interest on his 
deposit, as well as the costs of the resale and cf 
his application to the court. Filder v. Bellbtg- 
ham., 1 Coll. C. C. 520 ; 9 Jur. 8. 

’Where biddings have been re-opened, and party 
opening them does not become the purchaser, he 
cannot have his deposit repaid, till report of re- 
sale is confirmed. Bex v. Milton, M‘01e. 695. 

Where a person who has made a deposit is 
outbid at a subsequent sale, he is entitled to have 
his deposit back immediately ; but for his inter- 
est and costs he must wait until completion. 
Arelidall v. Montgomery , Vern. & S. 302. 

The depositor is not entitled to the dividends 
accruing between the time of the deposit and 
the completion of the purchase ; but only interest 
on the deposit at 4 per cent. B'Oyley v. Bow is 
(Connlcss), 1 Cox, 200 ; 2 Bro. C. G. 33. S. F., 
Amhrose v. A?7ihrose, 1 Cox, 194. 

c. After Report. 

After Eeport or Certificate.] — No order will 
be made to open biddings until the report of the 
purchase has been made. Bovegro^e v. Cooper, 

9 Hare, 279. 

Before the certificate is signed the biddings 
will be opened in favour of a bidder who makes 
a substantial advance ; but after eight days have 
expired, and the certificate is signed, the court 
will not disturb the first purchase, unless in an 
extraordinary case. JoTies' Settled Estates, In re, 

1 Giff. 284 ; 29 L. J., Ch. X39 ; 5 Jur. (N.S.) 1243 ; 

1 L. T, 186 ; 8 W. E. 56. 
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AND , PUBCHASER— SflZf Inj the Court 

viee-chanoellor had confirmed his report nisi 

nn? the puroliase. open biddings, oonhrra.ibsol.daj 

dings, made withm CoWar, 2 Sun. cV, b. bib. 

■ of" the certificate, 
and an offer to pay 


On "What Terms.]— lUadings opciicU atier 

confirmation of the report on circnmstances^ 
where the owiit-r of the esiatc was in ^ - 

the time of the confirniation, and a fourth^ 
original price was offered in advance ; but a 
& IB Vfet. c. deposit of the whole advance was required. 

V'- Wi'jtton V. jBin%. 2 \ er^. , ± ino. L. e. — 

the signature and Bankruptcy. 1 — In bankruptcy, nppli- 

caS;;Plo op “bhlings when deoci exeeute-l imd 

from the purchaser put mto possession, too .a. e. li. J 

■ 1 1 ball b. 2U.). 

though- 

d. Since 30 & 31 Ylct. c. 13. 

lie hy Private Contract.]— The principle of 
not 80 & 31 Viet. 0 . 48, applies to a sale by 
’ate contract under the saneti<.)n of the toiut. 
refore, in the absence of fraud or improper 
Ling, an oiler to re-open after the delivery of 
chief clerk's certificate was refused, and the 
3 f clerk’s certificate was conhrmed. 
ve. Isf.wmtm v. 50 L. J., bh. , > 

I>. .561 ; -11 L. T. 17 ; 29 W. S. 2/9. 

m What Grounds.] — In order to entitle 
ties to open the biddings after a sain ly 
dion under the court since the passing of the 
.... .if T .nr.ri Tvr Arietion Act, 186/, there must 


h<‘ costs ot tne ^ 

Jie biddings mi.i-'ht be opened, f 

^htrirthc 5li 1852, allow 

Ui'.r eight clav'^ Within wmch b., 
dlhig of the certificate, might ^ 

Urldqer v. PvufohL 1 b- & J. -.8 , 3 Lq. 1 

After the eight days L^.- 

^^in cakhatin- the eight days, the vacations are 

not eicihed, 'n. b’ 1’.. ^ 

Moll. 

After Confirmation.] — General rule not Ixiopen 
but tes aker confiiiiation of the report upon 
Tierdtenee. surprise, the circumstances ot ti c 
ostato f'C., vvitliout something uncoiisoientious 
Si the phi of tile purchaser. Wh,U: v. It dson 

^^BiSiinS' opened after confiim-ition of a sale 
undw a .feerce, the phiintifi in the cause heim 
Lhe purchaser. ' It will .always be a question wut 
Tcferciicc to the particular circumstances of cad 

ease wlxerlicr the jurisdiction of the court n 
:^;ing sabs caight to be exercised or not 
V. ban. & Sc. >. 

P,id.!iii''.s\vill not be opened after confinnatio. 

of kSrei^ot. nidoss fraud ]B shown in pi^^^^^^ 

or fraudulent n.-gligence ii} ag^t, “ od 
special circuuistajioes. Moru-e v- Ii>ohai 

1 1 Yes. i>7. 

Fraud."— After a sale regularly confirme 

Ha'* court caiiiiot open the bidding, without nis 
seftins’ aside the order confirming tlic sale, an 
Ibai oixler ouuht not to be set aside but on th 
Executoc. v. 

^ Ynartbt' .f hit. who was also a soUcitor .an 
had the omanct of a sale. Purch.-ised at te sa 
rnnler a feigne<l name. The court ate'- P“ 
<*irmo had been confirmed, ordered the estate t 
bo akin ‘h’ored for sale at the price at whic 
the partv iKid purchased it, and, if there shoul 

lo no lnhk-rl.i.iaeiqthe party to be held io h 

purcliasc. SUhnj v. Bamjer, 12 bim. 118. 

Increase of Price.]-Inerea3e of prk 

offered is not alone a reason to 
after the report confirmed. 

3 Ani^tv. 65<;. B. P., 1^inee7it v. Jhwaite 

kbo^biliikhon a lot sold in thte «ourt sha 
not be opened at all after confimation. Scott 
yiuihit, 3 Bro. C. 0. 475. 

Mistake.]— Biddings opened after oonfi 

mation of tlie ma.rt,cr’s report, upon considerab 
advance, there liaviiig been a mistake m a pa 
ticnlar of the estate, and one of the f rte w 
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iingN |.iro'].uciuj? con- | 


Furcliaser Insane.] — Estate sold before the 


■ddcrabic increase of price is no e-round for giving master, and A. reported the best bidder. Before 
his cost- of opening l^iddiiigs. Tnfi.ds v. the report was confirmed, it was discovered that 

I Vh A B. :h;i. ' ’ A. was insane at the time of the bidding. The 

Ofi opening bi*I<lh 5 gs, the court in the refer- court directed the estite to be resold generally. 
‘Once of eo-^ts of tlie piircluisur will not give a par- BlacJiJfeard v. Lmdig ran., \ Gox. 205. 
ticuiar (lireer.ioa for the sjFecific expense. Anon., 

.2 V"es. J. 28f>. Where Purchaser Doubtful.] — Where the 

auctioneer announced a sum as the reserve, and 
Of First Bidder.] — Bidding opened on terms of there being au uncertainty as to who had bid, 

■paying the former bidder all costs, charges, and the estate was bought in at another sum: — 

-expenses, to be settled by the master. Watts v. Held, that the auctioneer had no right to fix 

.Martia, '2 Bro. C. 0. 1,13. S. P., (TBelme r. more than one reserved bidding, nor could a 

Man ah 0)^,2 Jones, 583: Chedrr y. ttorges, 2 bidder claim a resale if the parties interested did 
iVlolL 51)5; Farlmv v. Wt-tldon, 4 Madd. 460. not desire it. Notley v. Salmon, 1 W. R. 240. 


Examining Title.] — Biddings were opened on 
payment ]}y the applicant of the costs properly 
incurred of the purchaser : — Held, that the costs 
'Of i-Ferusing the abstract and of the examination 
"..)f the title, prior to the fi,rst purchase being con- 
tiirmcd, ought not to be allowed on taxation. 
Jlaymnnd v, Lalietmn, 34 Beav. 584. 

c. Resale. 

Befauli of Purchaser.]— xVn order for resale 
■made iu consequence of purchaser’s default 
dn payment of his money, ought not to discharge 
him from his purchase, the resale being the | 
^’eaiisation of a lien, leaving it to the purchaser I 
d'o make up the deficiency, if any. Harding v. ! 
Harding, 4 Myi. & Or. 514 ; 9 J., Ch. 124 ; 3 

dur. i]!)4. And see Sanndcn'H v. Gray, and i 
Tanner y, Badfuvl, 4 Myl. & Or. 515, n. * j 

I 

Reversion.] — A purchaser under the court ; 

-of reversionary interest having made default in 
completing, a resale was ordered, the purchaser 
to make good any deficiency. Before resale, it 
was discovered that the reversionaiy interest had 
fallen into possession ; the court gave the pur- 
chaser four days to complete "his purchase. 
Bobertson v. Skelton, 13 Beav. 91 ; 19 L. J., Ch. 
.561. 

Beficiency to be Made Crood.J— xi resale 

'o£ property, sold under a decree, ordered, in case j 
the purchaser did not pay his money into court 
within a given time ; and the purchaser ordered, 
in that case, to make good the deficiency, and to 
pay the costs of all the proceedings. Gray v. 
Gray, 1 Beav. 199. 

First Purchaser Overbid.]— Where, upon a re- 
sale, the former purchaser has been overbid, the 
court will not pay him his own fourth until after 
the deposit by the new purchaser. Anon., Hay. 

J. 719. 

Agent without Authority.]— A. jnirchased for 
B., but without authority, an estate sold under a 
decree ; li. died, without adopting the purchase ; 
the order nisi was nevertheless obtained. The 
eourt refused to order B.’s executor to pay the 
purchase money, and, on the heir declining the 
purchase, discharged the order nisi, and directed 
a resale. Loi^d v. Zord, 1 Sim. 503. ' ■' 

Defective Title.] — The master having, on refer- 
ence, found against the title Held, that there 
must be an order for discharging the purchaser 
before the court will give effect to resale, Wil- 
liams V. Ware, 0. ?. Cooper, 42. 


Resale by Purchaser.] — Tf, at a sale by auction 
under the order of the court, a purchaser sell his 
purchase for an additional sum beyond his pur- 
chase money, the court will order the property to 
be resold ; and seinble, that if upon such resale 
the property docs not produce the improveci 
price agreed to be given by the sub-purchaser, he 
will be responsible to the court for the difference. 
FTolroyd v. Wyatt, 2 Coll, C. C. 327. 

3. Possession, Rents and Profits. 

Effect of Possession.] — A purchaser under a 
' decree, who takes possession without the order of 
the court, accepts the title. Wildeii v. Andrews, 
4 L. J. (o.s.) Ch. 208. 

Purchase Money Idle.] — Furchasei* under a 
decree is not entitlerl, upon an affidavit that he 
has had his money lying ready some time, to be 
let into possession of estate, and receipt of rents 
for all such time so passed. Barker v. Harper, 
G. Cooper, 32. 

Injunction.] — The master in the cause having 
executed the deed of conveyance for the principal 
defendant, does not preclude his giving the usual 
certificate to enable the purchaser to obtain au 
injunenon to be put into possession. Lawlor v. 
Brew, 7 Ir. Eq. R. 637. 

Waste,]— Where the purchase dejd was 

approved bj^ the master’s counsel, though not 
signed, the purchaser was put into possession by 
injunction, in consequence of the defendant 
having committed waste. Gray v. Stanford, 8 
Ir. Eq. R. 678. 

An injunction may be obtained to restrain 
purchaser under decree, who has not paid his 
purchase money, from committing waste. Casa- 
major v. Strode, 1 Sim. & S. 381. 

Writ of Eestitutioa.] — A purchaser under 

the decree having, under colour of the injunction 
to put him into possession, dispossessed persons 
who claimed adversely to the title of the parties 
in the cause, they were restored by writ of 
restitution, and the purchaser ordered to pay all 
damage sustained by them. Anderson v. Barry, 
2 Jones, 631. 

Bents and Profits — From -what Date,] — A 
purchaser under a decree, having lodged the 
whole of his purchase money, is entitled to the 
rents from the preceding gale day. Oowan v. 
Tiglie, LI. & G, t. Plunk. 168. S, Prendcr- 
gast Y. Eyre, Id. 180. 

Purchaser under decree is entitled to rents of 
lands from the gale day next preceding the pay- 




the piir(‘.b«ser was entitled had become payable died snbsequeritly to the lodgment ot tlie one- 
should be applied in payment of those rents, and fourth of tiie purchase money, hut prior to con- 
n<>t of the arrears of rent previously due. liar- firmation of sale Held, contract not complete' 
grave v. JMlatnh 5 Ir. Eq. B, 169. till sale confirmed by order of court, and pin- 

Bents received by receiver after the gale day chaser not^hound to complete. VUecutY. Going,, 
next succeeding the lodgment of three-fourths 3 JDr, War. 75, n. 
of the purchase monev by a purchaser under a 

decree are applicable iirst to the payment of Estate pur autre vie.]— The purchaser of an 
solvent arrears, and then to rent due to pnr- estate pur autre vie, sold under a decree of the- 
chaser, whether or not he has gone into posses- court Held, not entitled to be discharged from 
Sion. Lee v. Moorhead (2 Moll. 509) and his purchase whei’e the sole cestui que vie died 
Hargrave v. Holland, supra, overruled. Doorley subsequently to the bidding, and before the' 
V. 11 Ir. Eq. B. 577. ' master’s report could have been confirmed. 

Where the gale days were the 1st May and 1st Ve^ey v. Mteoud, 3 Dr. & War. 74 ; 2 Con. & L.. 
November, and the purchaser lodged one-fourth 47. 'Affirming FI. & K. 668 ; 5 Ir, Eq. B. 184. 
of the purchase money on the 28th April,, and 

the remaining three-fourths on the 1st May : — Eeversion.] — B. is confirmed purchaser of a 
Held, that the purchaser was entitled to the reversion on an estate for life and the order' 
rents due on the 1st May. Seott v. Ilofhe, made absolute. Afterwards the life drops : — 

1 Ir. Eq. B. 105. Held, B. must pay interest from the date of the- 

Where the lands were sold under a decree of report being made absolute. Manning, Ex parte., 

the 30th April, one-fourth of the purchase money 2 P. Wms. 410. 
deposited, a conditional order to confirm the sale 

made, and the remaining three-fourths lodged Eesale.] — purchaser under the court 

in bank, all upon the following day : — Held, of a reversionary interest having made default 
that the purchaser was not entitled to the rents in com]deting, a resale was oJ’dcred, and the- 
from the 1st November, the gale day next pre- purchaser was to make good any defii-iency. 
ceding the day of sale. Vincent v. ThwaifCif, Before such resale it was discovered that the 

2 Ir. Eq. B. 426. reversionary interest had previously fallen into> 

possession. The court gave the purchaser four- 

Eeceiver.] — Purchaser under a decree, days to complete his purchase. Mohertson v,. 

having paid in his entire purchase money, was Skelton, 13 Beav. 91 ; 19 L. J., Ch. 561 ; 14 Jur,. 
not entitled to compensation for the difference 323. 

between the amount of rent received by the j t -- nr 

receiver before possession given, and the amount Bosses akd uutgoij^gs. 

which ought 10^ have been received according to Misconduct.]— The purchaser, under a decree,, 

the rental, which was erroneous, it appearing must bear any loss which accrued after the sale- 
that he w'as aware of the error when he pur- confirmed, and before he entered into posses- 
chased _: otherwise, if rents had been lost, and gion, if it would have fallen on him had he been 
the claim had been for compensation for loss jjj^ possession ; but the funds in the cause must 
accrued after he had paid his purchase money, make good to him any loss occasioned by the- 
and before he could get possession. Campbell misconduct of the parties or the receiver.. 
V. Hay, 2 Moll. 102. HEspard v. Head, 1 Hog. 486. 

The court does not insure to a purchaser under 

its decree the rents which accrue due between Tithes.]— A purchaser kept out of possession, 
the lodgment of the purchase money in court by the plaintiff himself in occupation, is entitled 
and the execution of the injunction to put him to costs of ordei'S for possession, an occupation 
into possession, except in oases where they are rent, compensation for deterioration, and arrears 
in the hands of its own receiver. Kuim v. Mahon, of tithes he had been compelled to pay. Ihmai 
2 .lones, 181. And see Eoarley v. Power, supra, y. Puaiton, 38 L. J., Ch. 709 ; L. R. 8 Kq. 120. 

Sale of Manor. ]_A manor was sold A purchaser of an ratate sold under a decree- 

I'.mler the decree of the court, and an order was confirmed on the ..9th April, but whose purchase 
made that the purchaser should, on the 17th not executed until the December 

Hay, pay his purchase money into court, and ^oU.owmg, is liable for the tithe coiri position, 
he let into possession of the profits from Lady accrued due in November, the lands 

day; fines for admissions and deaths due before Jfi® occupation of tenants from year 

liut paid after Lady day belong to the vendors. ^ Jones, 530. 

Garrie/i v. Oamlm (Earl), 2 Cox, 231 : 2 B. K. A it subsequent 
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It, betviOOTi Ihfi coril-ract aii.l eoiivo.rance. a 
•satisfied, the e.^'ease inearred by the Tei.dors ; 19 K. L. -bl, d. 

is payable l»y' the purchiirier. ib, Heport Confitxiiedt] — -Where the masters 

-...v rfmort of the Burchase was contirmed absolute, 

Ornamental Timber.— When clilfieu.tios a j -md the purchaser was ready with his money, 
•to delay tliu completion o£_a | but the abstract not fully delivered, tlie^ lorf 

-and duriti.v the interval of making oid. tiie title j , _ allowed it to be paid into the bank, 

ordinary dilapidation takes place ^ the credit of the cause, and invested, and the 

for compensation ; but if a d.d.ii c.iu. j clividend to be invested m like 

-ornamental timber, that is a - 1 ^'''’^'^,, , ‘ and the accountant-general was to 

purcliascr to apply to be discharged. declare the trust thereof, without prejudice to 

V. FfiMon, 2 Moll. oSo. And xri- bupia, j gg^oj, as to the rents, &c., and interest on 

col. 1327. jbe purchase money ; the fund not to be trans- 

„ (erred without notice to the purchaser. Jlindie 

r,. POECHASE Mo.vey. c. P. Cooper, 381. 

a. Payment into Court. Without Accepting Title.]— Upon a sale under 

In General.]-In sales under a decree it is court, ^au o^tompon to r^y 

irregular to pay the ')* taiiied until the title has been, accepted, or the 

party; it ouejt to be paid into court. L^nnUt obtained in Applica- 

^ 7 . Ham-ill, 2 bcli. & Ltt. obi. purchasers to pay purchase money into 

Order Esual order for the pa^^ prejhbicrto ob'cctioas are always 

of purchase money into court i., to '-'e e' tamed piej J 33 . g. p., 


of purchase inonpy into court is to be obtained g_ 

at ‘chambers ’ 9 B 8 f ^ 2 Beav 260. . 

<App.) 1 . ; 22 L. J., Oh. 11, lb Jui. A purchaser under the decree of the court 13 

"W’. K,. 12. never let into possession till he has approved the 

Defendants, part owners of pi'opeitj of wy eh n . t * P ^ ^ ^ ^ 

they were in possession, purchased a pait on title 

■sale under a decree and were r'fieiuired to p. j i money may be paid into court 

the whole of their purchase money ,, ,vithout nreiudice to acceptance of title, hut 

notwithstanding the 15 purchasei^wiU not be let into possession. JIurrU 

lances for improvements. TW, 17 L. J., Gh. 9 ; 12 Jur. 4. 

L. J., Oh. II. Aftirming 8 Jui. 410. ^ ^ ‘The court may, under special circumstances. 

Where lands decreed to be sold, uprrnit i purchaser to pav his purchase money 

•charge, application 9^ ''gd' A„a | Lto couidbefore he has accepted the title ; but 

moourt rotased A«o«., 8 Ir Bq X. oli. | g ^g-g provision must be made against his 

•;3ee JDickui v, Dickin, supra, col. L.>/4. , pLsession until he shall have accepted 

Nonconcurrence of Parties Interestea.]-0n j the tSle. Bempse;/ v. JDemp,.y, 1 De G. & Sm. 

ra sale by mortgagees, b. was eu tihu to pr 0 p'] that a purchaser under a decree could 

purchaser of the estate, but he ob]ec ^ -Tmund ' not permitted to pay his purchase money into 

i;3i=|lis|'&:s=£ssi-ss: 

the trustees, it not being nec-ssaiy t la ^ gj^lg under a decree that purchase 

cestuis que ferusteut should be partly to the date and interest 

"• ’ ^ ra^rg^dfmm^lhat date. On the purchaser’s ap- 

thi'uurchaser of property under an ad- plication after that date the court allowed him 

When the P ,? 7.™,,ipte upon to pay in the principal and interest up to that 

— ^Held, that he_ must Where vendor fails to deliver abstract the pur- 

purchase money into coart, t ' 3 3fatw}iY chaser need not pay purchase money until a 

.one of ^ god tide is shownf and he cannot, V giving 

Deanes, 4: Dc G. J. b. notice to the vendor, set apart the purchase 

TAint Purchase 1— Where two purchase one money. De Visme v. De Visme, 1 ^ 

"i- ‘i. "■>« »< *>» <» • ' 0 ^' “» 

Darlin v. Marye, 1 A . . receive .from the purchaser 

Before Confirmation.]— In the exchequer the his purchase money, without compelling him to 

three-fourthsof the purchase money cannot be paid accept the title, lo. 

in until f Chancery. Allowed.]-Purohaser, under 

V^'n^ent v. Th^^tes, 2 Ir, Eq. R. 427. eircun.stances, allowed to' pay _ his purchase 

of CoUYhold 1 Motion against purchasers money, in to court, and to be let into possesion 

in tv master^ otici trpay in their purchase and receipts of the rents and .profits, without 
money, refused ; tlio’estate sold being copyhold 1 prejudice to any subsequent objoc.ion w .i.c i h . 


I 



^ •' 'Xli! 


-Sale hy the Court. 1896 ^ 

of his purchase rnoBey, notice not having: IbecD 
given to all the creditors. Gardlnn^ v. MUwhitivfu 
11 Ir. Eq. E. 357. 

Interest.]— Where a promissory note pay- 
able with interest generally, has Ix-eu lodged iir 
court, in part payment of purchase money, the 
word interest signifies legal interest and not the 
court rate of interest, irihlnmi^ v. Sau„- 

& Sc. 158. ■ ' 

Where a purchaser moves on consent to lodge- 
a promissory note in part payment of bis pur- 
chase money, the consent ami note shonkl botb 
specify the rate of interest payable on the note* 
& Conmv V. Blrliard^, San. & Sc. 160, 

A purchaser’s promissory note directed to bear 
interest at 6 per cent, where there were charges, 
upon the estate at that rate of interest, althougb 
5 per cent, was the rate of interest agreed upoiJ.v 
Fergnson v. Eyre^ Sau. & Sc. 160, n. 

Promissory note lodged by purchaser for pur- 
chase money will bear 6 per cent, interest. A non. 

8 Ir. Eq. K. 158. 

Rate of Interest.] — The purchaser who iia& 
lodged his purchase money under an order, is 
entitled, in case the sale does not proceed, to* 
have it back with interest at G per cent. The 
vendor investing it in the funds runs the risk of 
a fall, whether he does it by order of the court 
or not. If the investment is at the purchaser’s, 
instance, he may, if the sale goes off, be entitled, 
to the stock in specie, diinvan v. JJlahe.2 Moll. 
506 ; 1 Hog. 151. 

The purchaser of a reversionary interest under- 
decree, is bound to pay interest at the rate of 
31, 106*. per cent, on the three-fourths of hi& 
purchase- money, from the leport of good title- 
to the date of iodgment. IJutehlnson v. Oath-- 
Jon. &; C. 260 ; 1 Ir. 15q. E. 452. 

Upon the report it is the duty of the purchaser 
to bring in the remainder of his purchase-money ; 
and if he is afterwards discharged on account of 
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the title. Marfell v. Bndge^ 2 Y. 


to be made good by the purchaser, but contained 
no stipulation as to the forfeiture of the deposit. 
The purchaser paid the deposit, and afterwards 
became bankrupt, and the assignees having de- 
clined to complete : — Held, that the deposit was 
Depvee v. Bedhorongh^ 4 Giff. 470; 


forfeited. 

8 K. R. 187;‘33 L. J., Ch. 134 0 Jur. (I^.S.) 

1817 ; 9 L. T. 532 ; 12 W. E. 191. 

Seinble, that where the piu'chaser makes 
default, no express stipulation is necessary to 
entitle the vendor to the deposit. Ih. 

Where a purchaser, having lodged the one- 
fourth of his purchase money, refused to lodge 
the three-fourths unless the abstract of title was 
first delivered to him, and no report of good title 
had been c»btained : — Held, that no report of 
good title having been had, the one-fourth could 
not be forfeited. Warren v. Bateman. FI, & Iv. 


— It is the duty of an auctioneer nominated to 
conduct a sale by the court, to pay any money 
received' by him into court, at ail events as 
between himself and the coiirt. After certifi- 
cate, the ordinary course of business is for the 
solicitors to receive the money from the auc- 
tioneer, and themselves pay it into court. Biggs j 
V. Brae, 51 L. J., Ch. 263 : 46 h. T. S : 30 W! K 


Payment by Promissory Kote.] — Where a 
creditor to the estate is declared the purchaser 
at a sum less than his demand, he must lodge 

■ Y note in lieu of the purchase 
3r that the side-bar rule' to confirm 
be entered. Edwards v. Baehasy 

to' y ibwua''Pttrc|iaBei?' to lodge 
heu.'pf tie thw^ourths] 
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any (E’der tlie cnnvt migiit make in respect of 
any nitEicys his solicitor niighr nxcive, gave 
liberty to the master to fix a deposit, and to 
direct the pnrchaser to })a.y the same to such 
soiicito]'. siieh solicitor to pay the same into 
court oil ur before a time apj^ointed by the 
ju’csent co’der. Lt/oti v. ColiuII. G Jur. 6S0. 

b. Payment Out and Application. 

Liability of Purchaser.] — Purchaser under ii 
decree f^u' sale, and pa.yment of creditors, an- 
swerable for the application ctf the nioneyn if not 
paid into court. Llxttjd wlialdicht. 1 Vos. Hen. 
173. 

Purchasej*. under a decree, bound to see 
directions of decree observetL. ColcUnajh v. 
Stent 3 Biigh, LSI ; 22 E. K. 1. 

A purchaser of lands sold under a decree is 
not bound to see to the application of the 
purchase-money. JMalie v. 5 Ir. Eq. 

R. 59G. 

A purchaser, under a decree, is not alfected by 
irregulai’ities and defects in the decree by which 
the application of the money may not have 
been properly secured. Curtis v. Price. 12 Ves. 
89 ; 8 Fu R. 303. 


Petition for — Service.] — The purchase-money 
of an estate soki. under decree paid into court to 
the credit of the cause, becomes the fund of all 
parties .'-"Field, that tliey were ])roperly served 
with a petition respecting sucii money. Be 
Visnie V Be Visme., 1 Mac. & Q . 335 ; 1 Flail &; 
Tw. 408 ; 19 L. J., Cli. 52 ; 13 Jur, 1037. 

When Conveyance not Executed.] — The plain- 
tiff can draw out the purchase-money only when 
he has delivered the deed executed by all neces- 
sary parties, or in their default by the mastei , 
under an order to the purchaser, and an injunc- 
tion to put him into possession. Fa-rvfdd v, 
Irwln^ 2 Moll. 511. And see Ma.^sc(i v. 2Iassey.^ 
id, 511. 

The court will not, under any circumstances, 
suffer money paid in by a purchaser to be paid 
out to a mortgagee, until a proper conveyance 
shall have been executed to purchaser. lletC v. 
Adam, 9 F'rice, 560. 

This rule holds good even where delay in 
executing the conveyances arises from the pur- 
chaser’s own nearligeuce. JJevea v. Becen, 1 
L. J. (o.s.) Ch. 159, 

Whilst conditional orders for attachments are 
depending against plaintiff* and defendant for 
not executing the conveyances to the purchaser, 
the creditors cannot be paid out of the purchase 
money, though the purchaser has gone into 
possession, but the court will give them leave to 
proceed on their security. Ornish y v. Fieholson^ 
Yem. &; S. 115. 

Where Estate is Small.]— The court having 
ordered certain small leaseholds to be sold and 
the proceeds distributed among numerous parties, 
upon the certificate of the chief clerk, after 
summons to the purchasers at chambers to show 
cause why the proceeds should not be distri- 
buted, the proceeds were distributed by the 
chief clerk. Thorj) v. Owen, 2 Sni. & G. (App.)i. 

Title Accepted by Purchaser.]— Purchaser 
entered, accepted title, and conveyances were 
executed. On application by the creditors, the 
purchaser alleged claam 'by' 


estate by adverse title had been set up : — Field, 
that the iJitrcbaser, having accepted the title, kc,, 
could not prevent the money being paid out of 
court. Thomas y, Powell. 2 Cox, 394; 2 
R. R. 85. 

A purchaser-under a decree, w'ho has gone into 
possession, cannot prevent tlie purchase money 
being paid out, by alleging that the landlord 
elaiijis the premises because of a forfeiture, and 
threatens to bring an ejectment, Sparnm y. 
[toper, 1 Jones, 72. 

Leaseholds were sold under the court. The 
purchaser accepted the title, paid his purchase 
money into court, and was let into possession. 
The lessors afterwards instituted a suit to rectify 
the lease. The court refused to compel the final 
completion of the purchase, or part with the 
purchase money, until the result of the suit was 
known. BwiUey y, Cmrsn, 17 Beav. 2U4. 

Where the purchaser discovering an incum- 
brance executes the conveyance, he cannot inter- 
fere with the distribution of the proceeds. 
Miller Y. P ridden, 26 L. J,, Oh. 183; 3 Jur. 
(Xs.) 78 ; 5 W. R. 171. 

Where Conveyance cannot he Executed.]: 
— An estate sold was vested in the heir pur autre 
vie, with legal remainder to the children of A., 
(who was living) as tenants in common. The 
purchase money was in court. The case appeaj’ed 
not to be within the 1 \Yill. 4, c. 47, so that no 
effective conveyance could be made until the- 
death of A. Held, that the purchase money 
ought not to be distributed. Ilemlhy v. Ai’cdier. 

9 Beav. 366 ; 10 Jur. 159, 

Creditors— Lien of.] — A judgment creditor not 
deprived of his lien on the estate in tlie hands of 
a purchaser under a decree, by not proving his 
debt before the master, in pursuance of advertise- 
ments. Barrett Y. Blahe, 2 Ball B. 354. 

The only inconvenience to a judgment creditor 
not proving before the master is, that he Joses- 
the benefit of having his debt discharged out of 
the produce of the sale under the decree,, Id, 
357, : 

A. having a lien on the testator’s estate, estab- 
lished his debt under the decree, but his claim 
for interest was disallow^ed by the master, w'bose 
report stood confirmed. The estate was soJ<l, 
subject to A.’s lien; and A., having refused to 
accept from the p urchaser his priiic ipal w i thout 
interest, w’as not allowed to participate as a 
creditor in the purchase money, Hempstead v. 
Hempstead, ^'BenY. A2'J. : ^ 

\¥here lands are sold under a decree, the pur- 
chaser is entitled to have all judgments paid out 
of the pux’chase money satisfied on record ; but 
where a judgment creditor filed a charge under a 
decree, and the master’s report did not find any- 
thing due on foot of the judgment, the purchaser 
was not entitled to have the judgment satisfied, 
nor lands released, as the filing of the charge 
made the creditor a quasi-party. Fitzgerald v. 
Lane, 3 Ir. Eq. B. 339, 

- Outstanding Judgments.] — Parties to the 
suit, and, all persons coming in under the decree, 
will be enjoined from disturbing the purchaser. 

If judgment creditors come in, and only a few 
can be paid,, others are restrained, Stachpoole 
Y. Onrtis, 2 Moll. nOit. 

Where there are alleged to be outstaxuling 
judgments not proved in the cause the court wdll 
h'efer it to the master to ascertain The* sums dte 



No Fund in Court,]— A purchaser under 

decree is entitled to his costs where master 
reports against title, though no fund in court. 
Smith Y. Ndson^ 2 Sim. & S. 557 : 4 L. J. (o.s.) 
Oh. 175 ; 25 R. R 265. 

Where a sale had been directed under a 
decree, but there was no reference to the 
master as to the title, and no available fund in 
court : — Held, that the purchaser was entitled 
to be reimbursed by the plaintiff the costs of 
investigating the title aud confirming the 
purchase. Berry v. Johmori^ 2 Y. &: C. 564 ; 

1 1 Jur. 474. 

Exception to Reports.] — A purchaser 

under decree, who succeeds on exceptions to 
the master’s report approving the title, cannot 
then have the costs of the reference on title ; 
but must obtain the report in his favour, and 
then present a petition to be discharged from 
his purchase and to have his costs. Hyde v. 
Hyde, 3 L. J. (O.S.) Ch. 130. 


On Bischarge of Purcliaser.] — Costs to which 
a purchaser under the court is entitled, on its 
being found that a good title cannot be made. 
JPerkins v. Bde, 16 Bear. 268. 

When, in consequence of a defect in the title 
to lands sold under a decree, the purchaser is 
discharged, he is entitled to the full aipount 
!^s , purcl^ase Interest, and taxed , 

costs, without deduction.^ i 

^ 'j? • ' ^ I 
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under the decree, and to allocate the purchase 
money without prejudice to the purchasers. 
Greene v. Elliott, 1 Ir. Eq. II. 207. 

Where a deficient fund is produced by a title 
under a decree, and judgment creditors having a 
lien upon the legal estate puisne to the reported 
incumbrances, refuse to prove under the decree, 
or to release lands ; if the ]iurchaser, who relies 
on those judgments as objections to the title, 
will not consent to be discharged, the proper 
course is to apply for a reference as to title. 
Barrett v. Berminyham, Sau. & Sc. 419. 


Coming in after Decree.] — Where 

judgment creditor, after final decree for sale, was 
allowed to apply to extend sale to cover his 
demand, a purchaser, although having the legal 
•estate, would be liable, if, having notice of such 
prior judgment creditor, he allowed the purchase 
money to be applied to subsequent incumbrances, 
Leahe v. Moore, 2 Moll. 127. 


Sale by another Court.] — A judgment 

creditor, having obtained a decree for a sale in 
chancery, the lands having been sold under a 
prior decree in the exchequer, was allowed to file 
a charge under the decree to account in the 
exchequer, on foot of his demand, as decreed in 
chancery, and the remembrancer and registrar 
were directed to amend the report and final 
decree by inserting his demand, if it should be 
proved. " Pidgeon v. H Alton, Jon. & 0. 276. 


Ketaining Part — Fine.] — The purchaser of a 
copyhold estate sold, during the infancy of the 
heir, under the usual decree, is not entitled to 
have a portion of the purchase money retained 
in court for defraying the expense of the fine, 
payable on the death of the heir before a convey- 
ance. Morris v. Cla7d(son, % Swanst. 558 ; 19 K. B, 
277. 


Deficiency of Rents.] — Loss or deficiency 

■of rents arising while vendor was in default, by 
not completing the conveyance, the purcliaser 
not having tcaken possession or changed the 
receiver, ordered to be made good out of the 
purchase money in court. Bleymerliassett v. 
M'Nmmra, 1 Moll. 81. 


Surplus after Payment of Incumbrances.] — 

Surplus arising from sale of real estate under a 
decree for payment of all incumbrances (notice 
to creditors to come in being given by advertise- 
ment), after payment of all charges proved 
thereunder, paid out to the inheritor. The lord 
chancellor (varying the order of the master of 
rolls) held that no further advertisement should 
be issued, as, aeeording to practice, in respect of 
sales under decrees, bona fide purchaser is never 
liable to answer subsequent creditors. St. 
Antonio v. Adde^'ley, 2 Moll. 117; varying 
2 Hog. 6. 

6. Costs ahd Expenses. 


Where a purchase under a decree goes oif on. 
account of defects in the title, a <lefendaiit 
having the conduct of the cause will not be 
ordered personally to pay the purchaser’s co^ts, 
though there are no funds in court, and the 
plaintiff is insolvent. Mullins v. IJns.sry. 35 
L. J., Ch. 348 ; L. B. 1 Bq. 488. 

Under a decree for a sale, a trustee for the in- 
heritor was declared the purchaser. There was 
a report of bad title : — Held, that the trustee 
was entitled to his costs out of the fund in court, 
it appearing that the inheritor was ignorant ot 
his own title, and that he had acted bona fide. 
KlrJyy v. O'Shee, 1 Jones, 164. 

Where there has been great delay, and there 
is little hope of perfecting the title within a 
reasonable time, the court will dismiss a pur- 
chaser with costs. Fraser v. Wood. S Beav. 
339 ; 14 L. J., Ch. 220. 


Objections by Purchaser.]— The costs of an 
unsuccessful application by a purchaser undei- a 
decree to be relieved from his purchase, on the 
ground of defective title, must be paid by the 
applicant. Oshorn v. Oshorn, 18 W. R. 42i. 

A purchaser, under decree, succeeded in some 
objections only : — Held, that he was entitled to 
the proper costs of investigating the title, after 
deducting the costs occasioned by the objections 
in which he failed. Brown v, Lynch. 4 Ir, Eq. 
R.59. 


Investigating Title.] — Where an estate was 
sold under decree, and one of the conditions of 
sale was, that the purchaser pay the purchase 
money into court on a given day, at his own 
expense : — Hehl, that the purchaser 'was entitled 
to the costs of a reference as to the title reported 
I good by the master. Camden v. Benson, 1 
Keen, 671. 

Where property sold under a decree is bought 
by a defendant in the suit, he is entitled to his 
costs of a reference to the master as to title. 
Holland v. King, 1 W. R. 80.- 

Where an estate has been sold un<ler decree, 
and the master reports against the title, the pur- 
chaser is entitled to be paid out of the fund in 
the cause his costs of and conse(;uent upon his 
becoming purchaser, and of investigating the 
title. Att.-Gen. v. Kewarh Corporation, 8 Sim. 
71. S. P., B.eynolds v. Blake, 2 Sim. & S. 117, 
S. C,, nom. Ai'mi,, 3 L. J. (o.s.) Ch. 88. 
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Interest.] — A pui’chaser, who haring Richards, 1 Dr. & War. 258 ; 1 Con. & L. oS ; 

lodged one-foiirth oi)ly of his pnrcbase money, 4 Ir. Eq. 177. 

was dischan^ed upon a report of bad title : — r 

Held, entitled to the costs incurred by him in — Before Conveyance. J--.A^purchascr, under 
investierating tlie title, but not to interest on the the court, who had not obtained his conveyance, 
one-fourth. ^ Feelv v. KUhemnj, FL & K. 456. paid his money into court:— Held, entitled to 
And AW’ supra, col. 1696. ' his costs of appearance on further consideration, 

' he having been served with notice. i\ohic r. 

Abstract.] — If the title shown by the ab- 30 Beav. 272, 

■stract is not sufficient, the purchaser has a right ^ 

to have a further abstract, and gets his costs np Before Report Confirmed.]— A purenaser 


Feehj V. Kilhentnj, FL & K. 456. 
?.v. supra, col. 1396. 


Abstract.]— If the title shown by the^ab- 

■stmet is not sufficient, the purchaser has a right 
to have a further abstract, and gets his costs np 


to the time when the proper libstract is fur- under a decree has no lien for his costs on the 
nished. Gode v. MUehetl. 2 Moll. 508. funds in court, arising out of the sales of other 

Purchaser under decree is entitled to his costs property, so as to prevent any distribution of 
•of iiive.stigating the title when there has been the fund until the report of the title being bad 


a substantial variance from the abstract first has been confirmed, 
furnished. Where the original abstract was not Hog. 137. 
varied from in sul,>stance, costs were refused. 

Leland v. Griffith, 2 BioII. 150. Costs of Conyeyan 


JPCann V. O' Fa rrell, 1 


\land V. &rmh, 2 Moll. ’l 50. Costs of Conveyance.; — Where, under a de- 

cree in a creditors smt, directing the master 
-1 T,. c«io. i r, to scttle the coTiveyances if the parties differ, 

Lte sfles. the iLntiif or vendor is not aii application is made to the master respecting 


private sales, the plaintiff or vendor is not 
bound to furnish to the purchaser a fee for 
<50unseL with the abstract of title, unless by 


the conveyance, the purchaser must pay the 
costs of his attendances before the master. 


cuuustti. vvitii Lilt* ;tussLrut.i, m tuic, uiiicna uv rr i t r i r nu r/* . T,-.,. ctK 

special condition. If the purchaser require the .f' ?L’ .Urn'lnn;-' 

opinion of counsel, lie mutt take it at his own Tif A. ? WnmoV 

dpense. Alexander v. a-oshle, 2 Ir. Eq. E. ^ execute the conveyance it becom 

j.i necesary to apply, that the master may execute 

A purchaser under decree is not entitled, at “ mames, the defendants pay the co.s^^ 

the cost of the estate, to a further opinion of such appUcation. Clarke v. l)e Burgh, 2 li. 
<jounsel, besides that which he gets with the ^^'1* 

■atetraot under Lord Eedesdale’s 4'iile But, if Jurisdiction, ]-A plaintiff 

n-tterwards dischar.ged riy reason of detects ot, . u 

£■ 4"£"i.c iStsY, Yd,r-;saX;issr 

N J i, Om i\.. , . . nf a cnTir-ina-ntA-nl tril tA tn TATTI 


Opening Biddings.] — A discharged purchaser 
is not entitled, as against a bidder opening the 

■sale, to the costs of investigating the title, Heir not Concurring.] -Where estates of 

where ho has proceeded to do .<^o before the i„testate were sold under a decree, and the 

.OTder to confirm was made absolute. JMghg heir-at-law, a feme covert, declined aeknowlecig- 
Mromie, .1 ir. Fq. xt. on. , ingthe conveyance to the purchaser, semble, that 

Nor where there was no reference to the j go. 

master to report as to good title. SvUn-an v. 1 De G. & Sm. 716 ; 12 Jur. 427. 

Bayly,il. i; K. 4hU. tj,g g^i{. 

. ^ . exceeded the fund.s in the cause, the court 

Solicitor of Inheritor.] — If solicitor of in- ffirected the costs, occasioned by the refusal of 
heritor is employed by creditor to make out themarried woman, to be first taxed and paid. J5. 
title to purchase, he will be paid his costs out 

<jf fund in court. 'fhonipsLm. v. Cooke, 1 Hog. 28. Infant Heir.] — Under a decree in a 

creditors’ suit, estates of an intestate, leaving an 
Expenses — Receiver’s Fees,] — Purchaser of infant heir, were sold -.—Held, that the costs of 
lands under decree, who has obtained an absolute settling the conveyance from the infant by the 
-order to confirm the sale, and has paid in his master ought to be boiiie by the intestate’s estate, 
-entire purchase raone}^ is not liable to dediic- Brawn v. LaTtc, 15 L. J., Ch. 34. 
tion for receiver’s fees upon the rents collected 


cess against him on his coming within the 
jurisdiction ; —Held, nevertheless, entitled to the 
costs of a supplemental suit to com})cl B. to join 
in the conveyance. Oldham v. Wilkhui, 1 Dr. 
&;AVaL 717. 


Solicitor of Inheritor.’ 


in the interim, before he could get into posses- 


- Release by Incumbrancers.] 


■Sion, That falls upon the vendor, Bwigenan v. chaser under the decree of a court of equity, 
Mangle., 2 Moll, 96. ^ ^ obtaining a conveyance of the legal estate, is 

, A purchaser who allows the receiver to con- not entitled to have, at the expense of the funds 
tinue in possession until the title is declared in the cause, a release from equitable inciim- 
good, is bound to pay receiver’s fees, as he might brancers, who were parties to be paid under the 

rt-nvio infA rvAc-QA-sciATi nn nn nrn^Av- -rr Ct T« lO 


have gone into possession himself on an under 
taking to account if the title turned out defec- 
tive. Brawn v. Bowdall, 2 Hog. 198. 


decree. Featinge v. Kmtinge.^ 6 Ir, Eq. R. 43. 


tive. Brawn v. JDoiadaU, 2 Hog. 198. Sale in Lots.] — The costs of covenants to 

produce title deeds which cannot be delivered, 

Claim by Devisee of Vendor.] — Estates fall, by the practice of conveyancers, on vendors ; 

purchased, on the death of the purchaser, were but where on sale in lots, provision w^as made for 
sold in an administration suit. In a suit by a the largest purchaser to have the deeds, and to 
■party claiming as devisee of the original vendor, cov^enant to produce them, or give copies thereof 
the purchaser was directed to pay his own costs, to the purchasers of smaller lots, without refer- 
Zneor^wrated Society far Proteda7it Schools v, ence to the costs, each purchaser was ordered to 


1 
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Form of.] — Conveyances matle Tnnier a decree 
are to be settled by the like rule ns men of judg- 
ment among conveyancers woidtl direct, Lhujd 
V. Grliffth, H Atk. 279, 

Practice as to conveyances on sales in master's 
office. Smithy. Gibbomf, 1 \Y. IL 74. 


Motion for Payment into Court,] — Where tlie 
])Urc4iaser ha.s been the cause of delay in the 
compleiion of the title, he will V>e ordered to pay 
the costs of the motion for payment by him into 
court of the purchase money. Flower v. JIartopp, 

12 L. J., Ch. 39. court Held, tliat the oi'Oer ot a. jiuigc settling 

A purchaser under a decree, one of the con- the form of aconveyan.ee is subject to ap]:yjaL 

ditions of sale being the payment of the money Pollock v. It,abbiti<, 21 Ch. 1). iG(> ; 47 L. T, 637 

into court Iry a certain day : — Ji eld, liable to pay 31 W. R. 150— -C. A. 
the costs of the order for that purpose. Cumdeu 

V. lienfmn, 1 Keen, 671. Draft.] —The decree for a sale does not 

direct tlie remembrancer to settle the draft of 

Substituted Purchaser.] — Where, on the the deed of conveyance to the purclsaser, ami a. 

.same motion by whicli the purchaser asks to pay special application for tliat purpose is necessary, 

his purchase money into court and be let into \ Iloijy v. Waldron, 6 Ir. Eq. 11. 218. 

po.ssession, it is also asked that one purchaser | 

may be substituted for another upon the affidavit j Execution of.] — Upon a sale of lands under a 
of no underhand bargain, costs are not ordered | decree in a cause where judgment creditors, 
to be paid by the purchasers. Christian v. j prior to the plaintiff, had been made parties by 
Chambers A Hare. 307 ; 14 L. J., Ch. 340 : 9 Jui. ja supplemental bill, the remembrancer ordered 
393. j to execute the deed of sale. tyKelbf v. Bodhin,. 

7 ir. Eq. R. 338. 

Petition for Payment Out.] — In a sale under 

the court, after a purchaser has obtained his Copyhold.] — Upon sale in court of copy- 

conveyance, he will not be allowed costs on hold, vendor coming for aid is compelled to 
appeai’ing un a petition for payment out. He suiTender in person if conveniently it can be 
should inform the petitioners that he has no done. Soel v. Weston, 6 Madd, 50 ; 22 E. E, 
claim on the fund. Barton v. Latoiir, 18 Beav. 235. 

526. Where copyhold is under commission, good 

Purchasers who were informed that theii' title is made bv* bargain and sale fi'oin comrais- 
appearance on a. petition for payment out sioners direct to purci.iaser. Holland.. Hv partCy 
would be objected to were yet allowed the costs 4 Mackl. 483. 
of such appearance. Stro^ig v. Strwmj, supra. 

Parties to.] — Purchasers under a decree which 
Fees of Court. ] — Upon a sale by the master in is impeached for fraud and error are not neccs- 
lots, the proper fee to be paid according to the sary parties, if there is a proper undertaking to 
schedule annexed to the orders in chancei-y, abide by the sale. Creed v. Creed, 2 Hog. 2.15. 
issued under the 3 & 4 Will. 4, c. 94, is 5/. where A trustee named in a will, who has refused 
the whole produce of the sale does not exceed the trust, is not a necessary party. Jh. 

2,0007,, and 5.y. on every 1007. beyond that sum, E. allows his co- trustee K. to sell part of trust 
without regard to the number of lots or pur- funds on his giving a promissory note a,n<'l 
chasers. Alleys Charities, In re, 2 Myl. & Iv. deposit of deeds of freeholds. K. is bankrupt,. 
•627, and under an order of a commissioner the free- 

holds are sold, and the conditions provide that 
Taxation.] — Charges of a sale to be taxed the order in bankruptcy shall be conclusive : 
under the bead of just allowances, not of costs. — Held, that cestuis que trustent were not neces- 
Cnimj) V. Baker, 18 Ves. 285. sary parties : the deposit and the memorandum 

Costs, charges, and expenses of, and incidental being a personal indemnity only by one trustee 
to, the sale of the estates, were by the decree to another. Groom v. Booth, 1 W. R. 423. 
oi’dered to be taxed and paid. It appeared that 

3407, had been paid for surveying and selling the Incumbrancers.] — A. assigned to B. a re- 

estates, upon which the fee of taxation of 36 per version as a security foi- money lent, with a 
cent, attached. On a motion by all parties the power to B. to sell the same, and give effectual 
court varied the order only directing taxing discharges to the purchaser,” and, afterwards, 
master to add to the taxed costs of the plaintiffs borrowed money of other persons upon the 
any sums which he should find to have been security of the same sum Held, that all the 
properly paid by them to any surveyor or other incambrancers must join to discharge a pnr- 
.person, for valuing or otherwise, in reference to chaser, B raster v. Hudson, 9 Bim. 1. 

-the sales. Bellas v. Ilarmer, 3 He G. & Sm. 454. A defendant, who is an incumbrancer on an 

estate sold under the decree of the court, and 
7. CONVEYA]>rCE. concurred in settling conditions of 

sale, describing such estate as to be sold free 
Order for,]— A peremptory order on the wife from incumbrances, will be ordered to concur in 
to execute a conveyance of estate not settled to carrying the sale into effect, and to 'execute the 
'her separate nse, refused. Jordan v. Joms^ 2 Ph. conveyance of the estate to the purchaser, free 
170. ' from his incumbrance. Tomlin v. Hatjield, 9 

. • Where on a sale under a decree a party refuses L. J., Ch. 119. 

■to’ ooffTey, the right cour^ lot the purchaser is ' > ' ' 

^ito hipye; that^;.h<6 Se'ordcred. ^ .convey. , Btilwell E(iuitable Incumbrancers.] — A ptirchte,er 

' ytk :l% Bim, 9, under a decree form sale for 'the pa^ypien'tof 

L. J., Ch. 39 ; 4 Jur. ‘'J- ' ‘ - equitable incumbrances, has not a right to have 

♦ < - .the-estate 
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decree being to extingni.sh them as to the estate j 86 L. J., Ch. 195 ; 15 L. T. 40G ; 15 W. K. 
sold. He must have a conveya'ice of the legal | 191. 


estate dischai-ged of all irietimbraiices, legal and ■' 
equitable. IVchher v. Jone^, B Ir. Eq. 11. 142. ; 


General Principle. ] 


Principles on which 
)each Durchases mndo 


A purchaser under decree of a court, obtaining court acts in suits to impeach purchases made 
a conveyance of the legal estate, is not entitled under a decree. Thunthill v. Olo'ver, % Dr. A 
to have, at the expense of the funds in the cause, War. 195. . 
a release from equitable incumbrancers, who 

\vere parties to and paid under the tlecree. Equitable Title.] —Upon a sale under thr- 
lieatliuje v. Kcatuuje, t> ir. Eq. 11. 43. : court, the purchaser will not be compelled to 

I accept an equitable title without the legal estate 
Custody of Deeds.]— The court will not order | being got in. Freeland v. Pearmm^ L. H. 7 Ju|„. 
the bargain and sale from the commissioners to ' 246. 
the assignees to be given by them to the })ur- 1 

chaser, upon his allegation merely that the bank- ; Title by adverse Possession.] — A purchaser 
nipt hud no other freehold property than what : under a decree will be compelled to take a title 


was convej’ed to the purchaser under the com- 
mission. Pocuicli, lie jMrte, In O’e, 1 

Deac. k C. 104 ; 1 L. J., P>k. IS. 


which depends on adverse possession, under the 
statute of limitations, although such adverse 
possission is evidenced merely by affidavit in the 


A purchaser entitled to title deeds having ; master’s office, and was not at issue in the suit, 
paid his purchase money into court, the court Srett v. 2 Con. k L. 1S5 ; 3 Dr. & War. 

will not order the money to be divided, and 388 ; 6 Jr. Eq. E. 8. 
the deeds to remain in the hands of the 

master, until the completion of the sale of Belay.] — The court i.s forbearing towards a 
another lot. Uobnon \\ .Xeale, Tam. 446. party selling under a decree, and will not let offi 

I the purchaser unle.ss the delay is grievous. 
Production of Beeds.] — A purchaser relied on ■ MagennU v. Fallon, 2 Moll. 584. 
the memorial of a deed as creating an objection i ^ ^ <-^fccree, all necessary parties- 

to the title Held, that he could not afterwards i before the court, not set aside after a lapse- 
object that the deed itself was not produced, i the .sale appearing to be properly con- 
Bewart v. Ckmunqluim. (^Marquli), 1 Ir. Ch. K. I tmeted. Lighthurn v. Swift, 2 Ball & B, 207. 

‘ ' I In a creditor’s action, the court refused to set 

A plaintiff wdio has not established his title 'the sale at the suit of a creditor who had: 

has a right to the production of documents in | i"*'C'quie.sce/i for four yeai’s on the ground of mi.s- 
the defendant’s custcly, by which he aliege.s i ^^tiscription in the particulars. Price ^orth. 
:n ir i 2 Y. ck C. 620; 7 L. J., Ex. Eq. 9. 


that his tide will be established, 
Bcrnalen, 1 L. J, (O.S.) Ch. 185. 


-A sale under a decree in a 


^ ... Suit Befective as to Parties.] — Objection that 

Opinion of Counsel', "—The puroiiaser of kiuis ! w.is UefectiTe for want of parties. Plaintitf,?- 
sold under the decree U the court is not entitled. ! ptirchaser that defert would pro- 

before the title has been accepted by him. to see j be cured in three weeks. Four days atter 
the opinion of counsel on tlie statenieut of title I irai'chaser presented a petition to be relieved 
given pursuant to the liiStli General Order, i court refused to do so. 
Stack V. Haider, 10 Ir. Eq. E. 102. S. }■., i Skeru-car/ v. Hercnt/i/^ He &. & Sm. 425 ; ]» 

Fo,'<t&r v. Foder, 1 Hog. 224. 1 , ■ . , . , . 

' Jhe purchaser under a decree having objected 

Searcbes/j-In Ireland a plaintiff who has to the title for want of paid iG.s 
obtained a decree for a sale, and cannot procure plamdff that the purchaser might be ihs- 
the title deeds, must make out a statement of refused. Cony era v. Croshw, < Ir. Evp 

title from .searches iri the registrar’s office and 

elsewhere. Mamilton v. Royae, 1 Hoe. 236. i i - 

The court wiU not entertain an ipplication Detertoration.]-A sale under a fjectec m a 
that fui-ther searches should be furnished to a creditors suit, subject to certain specified defects, 
purchaser, being an application to be made to yteriorating the value of the estates, but which 
the master. Lalur v. Arew, 7 Ir. Eq. E. 202. ^he creditor had no means ot getting nd of by 

any suit, not set aside. Fisher v. Marry. Beat.. 
139. ' ■ ' ' d 

Map of Lands.]— The purchaser of sold When difficulties delay the completion of a 
under a decree Held, to be entitled to a map under a decree, and during the interval 
and survey rff them, prepared during the pro- ordinary dilapidation takes placet that is a case 
gress of and for the purpose 5 of the cause, Jejjaan compensation; but a destruction of orna- 
Jit/ttii7i, bL k h.. Jo. mental timber is a, ground for the purchaser to* 

be discharged. Magemiu v, Fallon ^ supra. 

Account Book.] — A purchaser under the court, 

not- being able to obtain an account book to Decree nisi.]— On a sale under a decree nisi A. 
which he was entitled, brought an action of was reported purchaser, and afterwards dis- 
trover against some parties to the cause. He J charged, on the ground of the decree not being- 
was restrained by injunction. Stuhls v. Sargon, { absolute. • On subsequent proceedings by vendor 
4 Beav. 90. | the decree .was .made absolute -Held, that the- 

j purchaser haying been once discharged^ the con- 
S. Sbttistg abide Sale. | tract could not be revived by the proceedings- 

j subsequently taken by , the vendor. €o.stcr v. 

, Want of Luxisdiction,]— A purchaser cannot Turmr^l Buss. & M. 311 ; 8 L. J. (o.s.) Ch. 98. 


8. Sbttikg abide Sale. 


take an ol:)j action that the court has miscarried 
in exercising its. jurisdiction, v. Waien-^ 


Excessive Price.], r— A purchaser, who> in con- 
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purchaser to be clischargeti, without giving tlie 
vendor an opportunity of acquiring a tith3 to the 
portion. Oiamherla'ui v. Zee, 10 biin. 441. 

After the purchaser under a decree had 
approved of the title, a deed was discovered, 
which showed that the plaintills could not make 
a title to more than a moiety of the estate. The 
court discharged the purchaser. Ward v. Tra- 
theii^ 14 Sim. 82 ; 8 Jur. 808. 

Purchaser umler decree of two-sevenths of 
estate in one lot is not obliged to take one- 
seventh to which onlv title can be made. Bo fey 
V, Shallcro>i,% 4 Madd. 227 ; 20 ,U. ll. 298. 


Defect Cured before Hearing*.] ■— Pur- 
chaser compelle I to pay money into eourt after 
long delay : before conveyance a defect in title 
discovered, and on referenc.3 to the master, he 
reported against the title ; exceptions carried in 
and before hearing the defect cured -Pleld, that 
the purchaser had a right to be discharged, and 
that a further reference ought not to be clirected. 
Balby v. Pullmi, 1 Buss. & M. 296 ; 8 Sim, 29 ; 
8 L. j. (o.s.) Ch. 74 ; 80 B. B. 128. 

- — - Compensation.]— The doctrine of com- 
pensation ought not to be extended. J urisdiction 
has been exercised in giving compensation 
founded on tbe minuteness of the object com- 
pared wdtb the estate sold. 4’he purchaser of 
severed denominations in one lot will be dis- 
charged, if the master reports that a good title 
cannot be made to one of the de Dominations. 
PrendergaM 2 Hog. 81. 

A purchaser at a sale in bankruptcy will not 
be discharged on objections to title, which were 
expressly noticed in the abstract posted in the 
court: — Held, that where title cannot be made 
out to small portions, the purchaser will be 
entitled to compensation pro tanto only, unless 
he can show that the deficient portion was 
essential to the proper enjoyment of the wdiole, 
or that it constituted his main object in entering 
into the contract. {rMm, JEx parte^ Smithy 
In Ll. & G. t. Plunk. 42.9. 

Bifierence in practice bet w^een sales in bank- 
ruptcy and sales under decrees of courts of 
Title Defective — Sale iu Lots.] — In general, equity. Ih, 
objection of a purchaser of two lots to completion, 

on the ground that the title to one is bad, is not Private Act — Copyholds.] — Trustees of 

to be discussed upon motion. Casamajor v. copyholds vested in them by a private act of 
Strode, Coop, t. Though. 510. parliament take a surrender from the tenants 

Where title defective as to certain lots, a pur- for life, and sell under a decree sulqect to certain 
ohaser of other lots held under the same title, leases, and petition for payment of the purchase 
fldischarged. Zeick v. Lewd^, 9 L. J., Oh. 176. money into court. The purchaser objects that 
A purchaser of two lots, as to one of which, the they had not the legal estate, and the court had 
biddings were opemd, released from his bidding therefore no jurisdiction: — Held, that the act 
for the other lot, upon his undertaking to pay vesting the property i]i the trustee.s oveiruies the 
the Costs of the resale. Oregg v. Glover,! Jr. surrender, that the court therefore had jurisdic- 
Eq. K. 211. tion, and no one could object to the sale but the 

purchaser, who would gain by it. But the costs 

Misrepresentation.] — Parties interested must come out of the estate." JJixon.y, Wilkin- 

in a sale w^ere induced to consent to purchaser ,mi, 1 Eq. B. 566 ; 22 L. J,, Ch. 981 : 1 W. B. 
being discharged, .it being repre.sented that a 513. 
good title could not be made ; they subsequent] 3^ 

discovered thej" had been deceived. The court, Boot of Title.] — Conditions of sale, 

discharged the order, giving the, purchaser his. settled by the court, provided that a conveyance 
costs, and referring it to the master to inqume on a sale made by B. in 1888 should be the root 
whether a good title could be made. JBnttevY,^ of title ; that no objection or requisition should 
Bmmaney, 1 Tam. 344. be made with respect to earlier title, and that 

recitals in deeds twenty years old should be con- 
. ‘ — : — As. to Part]— Where the vendor had no elusive evidence of the instruments recited, 
title to a smaU' portion bf the land, but such That conveyance purported to recite the will, 
defect was, not discovered till after the contract but stopped short of the final gift over, thus 
the court refused, with , costs, a motion by the showing a good title to the fee in B. : — Held, 


Sale to Eeceiver.] — Sales under a decree in 
trust as to part for the receiver set aside after con- 
firmation. Alren v. Bond, FI. K. 196 ,* 3 Ir. 
Eq. B, 365. 
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that a pure] layer was not precluded from show’- 
ing that B/s title under the will was defective, 
and that he was entitled to he freed from his 
contract, and to s:etailliis costs. Else y . Msf.\ 41 
L. J.. Ch. 2i:i ; L. E. 13 Eq. 196 ; 25 L. T. 927 ; 
20 W. R. 286. 

EeserYation.]^Lands were set up as 

held in fee-simple, and it appeared that they had 
been conveyed forty yeai s before, reserving a 
right to cut turf and quarry limestone, although 
the right had never been since exercised : — Held, 
a good objection to the title, and the purchaser 
dischai'ged. The rental at the sale contained an 
obscure statement, and the purchaser swore he 
had been misled Held, a sufficient ground for 
discharging the purchaser. Martin v. Cotter. 
3 Jo. & Lat. 496 ; 9 Ir. Eq. E. 351. 

Knowledge of Purchaser.] — When the 

purchaser of an interest under a decree acquires 
by that means a knowledge of a defect in the 
title to that interest, and afterwards buys up the 
estate of the person interested in taking advan- 
tage of that defect, the court will not allow him 
to rely on the doctrine that a purchaser is not 
obliged to take a doubtful title, in support of an 
objection to the title founded on that defect. 
Sheppard v. Boolan. 3 Dr. & War. 1 ; 5 Ir. Eq. 
E. 6. And see /S'. 61, El. &K. 598. 

Qiu'ere, whether, if the objection was valid, 
the court wdll allow him to rely on it. 11). 

TTiisatished Judgments.] — A purchaser 

cannot be compelled to accept a title without 
having judgments against the person in whom 
the legal estate is vested satisfied. Semble, even 
where a purchaser can get a clear legal estate, 
he will not be compelled to accept the title 
without having judgments entered after the exe- 
cution of a deed, conveying such legal estate, 
satisfied; he having notice of such judgments. 
Piers V. Piers, Sau, & Sc. 379. Affirmed, 1 Dr. & 
Wal. 265. 

To make title under a decree for a sale of lands 
in a judgment creditors suit, every incum- 
brancer whose demand is prior to the last in- 1 
cumbrance provided for by the decree, must be 
satisfied or be brought before the court. Ponsonly 
V. Ponsonhy^ 2 Hog. 201. 

This rule has now, by Piers v. Ple7'S (supra), 
been extended to every judgment creditor pnisne 
to those provided for by the statute- Ih. S. ?., 
EnigJit v. Pacocli^ 27 L. J., Gh. 297 ; 4 Jur. (X.S.) 
197, 

Purchaser under decree, with notice ox judg- 
ments intervening between incumbrances 
ordered to be paid, is bound by them, unless 
persons in whom they are vested are parties to 
cause, or come in and* prove under decree. Steele 
V. Philips^ 1 Hog. 49. 

On sale in creditor’s administration suit, the 
purchaser objected that there were unsatisfied 
judgments against the heir-at-law of the testa- 
tor : — Held, that this was a good objection, the 
judgment creditors of the heir-at-law not being 
parties to the suit. Parkinson v. Piper 8 Jur. 
1111 . 

When it is ascertained that there are prior 
judgment creditors who will not come in and 
prove their demands under a decree, they ought 
to be made parties to the suit by supplemental 
bill, that their rights may be bound by the 
decree for a sale. Johns v. Ih^ench, 1 Hog. 450. 

, Where, on default of payment, the vendor 


obtained a decree for resale in a suit for specific 
performance, and a judgment creditor prior to 
the decree refused, to disclaim or release the 
premises, a decree was made against him that 
the estate be declared freed and discharged from 
ail claims by him, and he was ordered to pay 
the co^s. Moserop v. Sandeman, 9 Jur. (n.s.) 
1147; 9 L. T. 352. 

A. agreed to sell land to B., wffio accepted thC' 
title, paid part of his purchase money, and was 
let into possession, but took no convevance. A. 
subsequently obtained a decree against B. for 
sale of the property, and payment of the balance 
of pixrchase money out of the proceeds -Heldy 
that a purchaser under the decree could not be 
compelled to complete without the concurrence 
of the registered judgment creditors of B., whose: 
judgments were prior to the decree, and whC' 
W’ere not parties to the suit. Grey Coat Hospital 
, v. Westmlriste'r Jmprurement Commissi oners. 1 
De G. & J. 531 ; 26 L. J., Ch. 843 ; 3 Jur. (N.S.)= 
1188; 5 W. E. 855. 

A. devised his estate at H. to his second son, 
who survived him and afterwards died intestate., 
whereupon the estate descended to .K., his elder 
brother. Pending a suit instituted by A.’s 
creditors, judgments were entered up against AT., 
which remained unsatisfied when the estate' 
at H., together wdth the testator's other estates, 
W'as sold under the decree in the suit for pay- 
ment of his debts :—~PI eld, that N.’s judgment 
creditors were necessary parties to the conveyance* 
of the estate at H., and, as they could not be 
compelled to join in the conveyance, because they 
were not parties to the suit, that a good title 
could not be made to the estate. Craddock v„ 
Pipe)\ 14 Sim. 310. 

The purchaser under a decree in a creditor’s 
suit objected to the title, on the ground that 
there were certain outstanding judgments con- 
fessed by the defendant before the filing of the 
bill, which afterwards, pending the cause, were' 
revived and re-docketed under Moore’s Act, and 
that they were not bound by the decree. Upon 
exceptions to the report of good title : — Held,, 
that the purchaser’s objection to the title should 
therefore be allowed. Aeivman x.Eiizgemld.Q- 
Xr. Eq. E. 260. 

Lands held under a lease for lives renewable- 
forever were, by marriage settlement, conveyed' 
to trustees upon trusts in quasi tail. In 1 842 a 
reiiewal of t he lease was executed to the defen- 
dant, the quasi tenant in tail, against whom, 
pending a suit by children for portions, several 
judgments had been obtained, of which no 
notice had been taken. On sale in the suit the 
purchaser objected to the title because of those 
judgments ; — Held, that the renewal of 1842 
ought to have been to the trustees of the settle- 
ment, and that the judgments in question did 
not constitute a valid objection to the title.. 
Leake v. Leake.) 5 Ir. Eq. B. 361. 

Trust to sell lands to repay loan and to pay the 
surplus and convey the unsold lands to the 
borrower. The lands having been sold : — Held, 
that a good title might be made without the con- 
currence of the creditors of the borrower by 
judgment confessed after the execution of the 
trust deed. Alemander v. Crosly^ 1 Jo. & Lat. 
666 ; 7 Ir, Eq. E, 445. 

Wh.ere a deficient fund has been produced by a 
sale under a decree, and judgment creditors 
having a lien on the legal estate, puisne to the 
reported incumbrances, refuse to prove under the 
decree, or to release the lands ; if the purchaser 
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Avlio relies en those judgments as objections to i sufficient to make good any liability that might 
the title will not consent to be discharged, the ! be established in res}>ect of the sale. lUrhs v. 


proper course is to apply for a reference as to 
title. Barrett v, Bermhuiliam^ San. & Sc. “tl9* ‘ 

Terms to Baise Portions.] — Lands 


Sallitt (8 De G. M, &: G. 782) distiiiguishod. 
IBjjr V. B/WMl, 21 Lear. 18:i ; 25 L. J., Oh. 90 ; 
2 Jur. (N.S.) 105 ; 4 \V. E. 145. 

An estate being sold before a master, where the 


-subject to two terms to secure portions were decree did not reipiire it, the sale sliali be set 
^ieviseil to A. for life, remainder to his sons in aside, although the reports were confirmed : but 
tail. A. being in possession, a bill was filed to the purchasers must lie fully reimbursed all 

raise the sums, to which a minor tenant in. tnil their expenses out of pocket. Pn(lrau.r v. 

was made a part}'' by supplemeuial bill. The Prideatuj, 1 Cox, o4. And see S. 61, 1 Ero. C. C, 
lands we.ro set up and sold for the residue 287, where staled to have been reversed, 
of the two terms: — Held, on exceptions to the rurchaser of estates sold under a decree dis- 
ma'^ter s report of good title, that as the minor charged, on motion, from his purchase, upon 
was a party, the decree was not erroneous, error in the decree being shown, though the 
though it directed a sale for the payment of parties arc proceeding to rectify it. Whether he 
Interest accrued during the possession of A., is entitled to ins costs, fpirere. LeeJmcrc, v. 
iior because it omitted to set off the interest Braaler., 2 J. W. 287 ; 22 IC E. i3<). 
which might to have been paid by A. against A purchaser under a decree shall not be 

his share of the portion, and a sum which was affected by error in the decree. Bennett v. 

reported to A. charged on other lands directed Ilamill^ 2 8ch. & Lef. 

to be sold by the decree : — Held, also, that, as it A purchaser lias a right to presume that the 
was clearh’ for the benefit of the minor that the court has taken the steps necessary to investi- 
4erms should be sold together, the title wa.s not gate the rights of tlie parties, and that it has 
objectionable on that ground : — Held, also, that, properly decreed a sale ; but he ought to see that 
as the minor’s estate was puisne to the terms, all proper parties to be bound are before the 
the omission to give him a day to show cause court, and that he does not take a title which 
would not affect the purchaser. Edgeirortli v. can be impeached aliunde. Th. 


Edgeworth. 12 Ir. Eq. R. 81. The purchaser of the estate of an insolvent 

debtor from his assignees, at a sale by auction, 
Errors and Irregularities.] — It is no objec- will not be affecte<l by constructive notice of 
tioii 021 the part of a purchaser of land sold by a circumstances of negligence on the part of the 
master, that more land is sold than is necessary assignees in conducting the sale, such circuin- 
for tlie purpose of the testator’s will. Lntwgrh stances being entirely collateral to any question 
V. in^/h/Y/, 2 Bro. C. C. 248. of title. Bnvell v. Bann, 2 Hare, 440. 

A purcliaser under a decree is not to be re- A decree for sale of Innds did not direct them 


V. Wlnfhrd^ 2 Bro. C. C. 248. | of title. Borell v. JJann, 2 Hare, 440. 

A purcliaser under a decree is not to be re- 1 A decree for sale of Innds did not direct them 
lieved from his purchase mei'ely because there I to be sold, subject to dov'/er which one of the 
are irregularities in the decree, where there is no I defendants had rccovered at laW, but the 


want of jurisdiction or parties. 


I remembrancer himself sot them up to sale so 


Binoler^ 10 Beav, 343 ; 16 L. J., Cli. 333. JS. P., subject : — Held, sale m't therefore irregular. 
Calvert v. Godfreg.^ 6 Beav. 07 ; 12 L. J.. Eyre v. Lynch. Hay. cV J. 50.5. 

Ch. 305. Lands in settlement, with power to grant 

A purchase under a decree, not impeachable leases, are bj” decree directed to be sold subject 
wlien made, cannot become so from any irregu- to charges prior to settlement. Pending the 
hu'ities in the subsequent conduct of the cause suit, the tenant for life grants leases and charges 
nr erroi'S iir dealing with the purchase money, annuities upon the lamls, and they are sold sub- 
.V. AVis/as*, 1 Jo, &: Lat. 178 ; 0 Ir. Eq. K. ject to those charges: — Held, that the sale 
n(>0. Affirmed 2 H. L. Cas. 257. subject to such leases and charges is void. CoC 

A bill was filed by a remainderman to set olongh v. Sterum, 3 Bligh, 181 ; 22 E. E. 1. 
aside a sale jnade under the decree of the A bidder at a sale under a decree, who is not a 
court in a creditor's suit, for errors in the pro- party to the cause, or interested in the estate, 
ceedings and fraud in the sale, the purchaser, B., has no right to appl.y loset aside a sale to another 
having lent himself to acts whereby the estate bidder, on the ground of irregularity. Whether 
was sold for pa 3 nnent of hiterest, properly pay- he may apply to be declared the pui’chaser in the 
able by tenant for life. The tenant for life died place of the bidder reported to be the best pur- 
in 1837, and the bill was filed in 1843: — Held, chaser, qub-ere. Hughes v. Lipmunhe.^ 6 Hm-e, 
that although the sale was the result of a pre- 142. See also Basa v. Welhted^ J2 Jur, 347. 
ariTUigement, yet, as it was not fraudulent, and 

the purchase was made at full value, the sale Purchaser Misled.] — A party, the highest 


that although the sale was the result of a pre- 142. See also v. Wethted^ J2 Jur, 347. 
ariTUigement, yet, as it was not fraudulent, and 

the purchase was made at full value, the sale Purchaser Misled.] — A party, the highest 

•could not be set aside, especially after so long a bidder for a batch of some lots, and afrerwards 
time, Ih. And see Toiensend v. Warren^ 2 for the whole, was held to his bidding for the 
H. L. Cas. 221, n. lots, though misled by the mode o/ selling. 

Lands were devised in trust, with power to the 0, Grady v. Brady ^ 11 Ir. hkp E. 440. 
trustee to sell, and give a discharge to the pur- 

cliasei’. In 1807 T., who was wrongly supposed Trust Property.] — Where a purchaser alleged 


to be the trustee, sold, and gave a receipt to the that part of the propertj^ was held 021 trust, 
pnrchasez*. The purchase money was paid, with which was denied : — Held, that the purchaser 
T.’s consent, to the tcnaxrt for life, who appro- was only entitled to a reference to the master 
printed it. The interests of the remainderman as to title. WliHjield v. 3 De G, k, 

accrued in 1845, and in 1851 they filed theii' bill Sin. 464, 


' to set aside the sale -Held, that tlie sale being 
; bonH fide and for full value, and the purchaser 
T Wng discharged from seeing to the application 

1 ...fi J.TLUI .... IK.,!.,- X. 


^And see Mope v. lAddell^ supra. 


■'r''teing^dischai^d“f seeing' to" the- 'application ■ ' Agreement for Lease. ]-^A- purchaser' was''"dis- 

'qf.ihfel'ptirqhase •mopeyy the* eonrt\'Wbu^ not charged on the ground of misrepresentation j 
it thp was lands stated to be held under written agfeements 
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for leases being held only on parol agreements. 
Bmmiet \\ iSaii. k Sc. 142. 

Eight to New Lease.] — A purchase!- ol; laiicis, 
held under a lease that would expire oji the Lst 
ot June then next, discharged, it appearin.g that 
the tenant was entitled to a reversionary lease 
for four lives. Lincltam y. Ci>tte)\ 7 li-. Eq. R. 
176. 

Covenants in Lease hroken by Vendor.] — Sa.le 
•of leaseholds, conditions [)roviding that tlie re- 
eeij^t of rent up to the time for completing, 
.shall be conclusive evidence of the fultiiment 
of the covenants by the lessee. Tiie vendoi’s 
allowed a tire insurance (covenanted by tlie 
lease to be he|:>t ii})) to flrop by nonpayment of 
premiums from the date fixed for completion : — 
Held, that the purchaser mnst be discharged. Till 
completion, the vendor must preserve the title 
imimpeachable. Palmer v. Goren, 4 W. R. G88. 

Occupation.] — The plain till put up a lot de- 
scribed as being in the occupation of C, C. 
was bolding as tenant under another party, 
hOvStilely to the vendor. The court dischargecl 
the purchase!-, and directed the plaintiff to pay 
his costs. Laeklan v. Pea/ztohls, Kay, 52 ; 2 
Eq. E. 713 ; 23 L. J., Ch. 8 ; 2 W. R. 4i). 

Lease — Suit to Alter.] — A purchaser bought a 
lease and entered into possession and paid t)je pur- 
chase money into court. Afterwards the lessors 
instituted a suit against the original lessee for 
altering- the len.se in a Jiiaterial |,)articular : — 
Held, that the court would not compel the pur- 
chaser to complete the purchase until that suit 
was decided. Bmntley v. Craren, 1 W. R. 401. 

Taking Accounts.] — If an account to be taken 
in a suit to be instituted is necessary to com- 
plete the title to lands sold under a decree, the 
purchaser, if he desire it, must be discharged. 
Be cannot be held until a subsidiary cause is 
brought, however speedily, to a determination. 
Mayetitm v. Fallon^ 2 Moll. 561. 

Practice — Service.] — Rule as to serving- pur- 
chaser on the application to set aside a sale 
made by a.ssignees. Shei^ley, Ex jmrte, Wriykt^ 
In re^ Mont. 353. 

Defendants in a cause where there has been 
a sale under a decree ought to be served with 
the petition of a purchaser to be discharged 
from his purchase. Skenoood Beveridge, 3 
De Gr. k Sm. 425 ; 13 Jur. 1042. 

Exceptions to Title.] — Where conditions 

of sale are so obscurely worded that, taken wdth 
the particulars of sale, tliey are likely to mislead an 
ordinary purchaser, scmble, the court will dis- 
charge the purchaser from his bargain on. the 
argument of exceptions to the title. Taylor v. 
Martiudale, 1 Y. & C. C. C. 658. 

Eeport Confirmed.] — A p>urcha.ser at a 

sale before the master cannot move to be dis- 
charged from his purchase until the report has 
been confirmed. MPhdlocli v. Gregory, 2 Eq. R. 
1088 ; 23 L. J.. Oii. 656 ; 2 W. R. 575. 

Sale in Lots.] — In general, objection, of 

a purchaser of two lots, to completion, on the 
ground tljat the title to one is bad, ought not to 
fee discussed upon motion. Cam major v. Strode, 
Coop, t.'^ Brough. 510. 


Interest and Costs.] — Whenever a jyui'cliascr 
is discharged, he must also get interest and his 
co^ts: PlmmntfY. ltoherts, 2 liQl\. bOl. 

A purchaser di.scharged with his co.sts, charge.s, 
and expenses, including the costs of his petition, 
to be discharged. Calvert v. Godfrey, G Beav. 
97 ; 12 L. J., Ch. 305. 

A purchaser discharged is entitled to interest 
on the one-fourth of the purchase money lodged 
from the date of the lodgment. Gower v. Hill, 
.Hav. k J. 127. But see M^ly v. KilkenwL supra. 
COL1401. 

Pu!'chaser on disco vei-ing raisstatement in 
abstract concealing defect in title wasdisciiaj-grti, 
but as his solicitor had neglected to examine the 
document : — Held, that he was not entitled to 
interest, and that he must pay the costs of all 
}Earties except the person who had the conduct 
of the sale. MHJuHoeli y. Gregory, 1 K. &; J. 
286 : 8 Eq. R. 495 ; 24 L. J., Ch. kiQ ; 3 W, R. 
281.- ■ 

A purchaser under a decree was discharged, 
and it was ordered that his deposit be paid back, 
without prejudice to his applying for the interest 
thereon, and his costs, when there should be a 
fund in court. He died before either the costs 
wore taxed, or a fund for their payment was 
realised : — Held, on a fund being realised, bis 
personal representative was entitled to be paid 
thereout the interest and costs. Mackay v. Orr, 
2 Ir. Eq. R. 499. 

A sale made before certificate in answer to in- 
quiries directed by the decree was held invalid : — 
Held, that the discharged purchaser was entilled 
to the stock arising from bis deposit, which had 
been paid into court and invested, with the 
dividends thereon, or the actual araoimt of 
de|>osit and the produce, with costs, charges, 
and expenses. Powell v. Poioell, 44 L. J., Ch. 
811 ; L. R. 19 Eq. 122 ; 32 L. T. 148 ; 23 W. K. 
■482. ■ ■ ■ 

And me eases, supra, col. 1399. 

9. SUBSTITUTIOJr OF PCTECHASEE. 

Motion for.]— One purchaser substituted for 
another upon motion with consent. Matthews 
v. Stnhhs, 2 Bro. 0. C. 391. . 

Affidavit.] — Upon a motion to substitute 

one pui'chaser for another, there must be an 
affidavit that no money has been |mid for the 
substitution. Yineent v. Going, EL k K. 428. 
S. Bighy y- M^Hamiara, 6 Ves. 515. Yzle v. 
Davenport, 6 Ves. 615. 

Where Title Defective.] — The court, if the 
owners and the creditors interested in the pro- 
duce do not object, will allo\v a party to apply 
to stand in the place of a purchaser discharged 
in consequence of bad title. Ple7’s v. Pient, 8au. 
k- So. 414. Affirmedj 1 Dru. & Wal. 265. 

Where the purchaser has been discharga.l 
upon a report of bad title, it is the right of tlu.^ 
inheritor to have the estate again set up to be 
sold : and the court will not, against his desire, 
substitute in the place of the discharged pur- 
chaser a person who offers to take the estate at 
the same price, and not object to the title. 
0* Connor v. Bermrd,.$ Ir. Eq, R. 496. 

Purchase hy Agent.] — A farm was put 

up for sale under the direction of the court. 
0.. bought the property in his own name, and 
i was certified as purchaser. He in fact bought 
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as asent for B., who was the owner of immedi- 
atelv adioining property. B. refused to com- 
plete on the ground that there was no titie to 
part which faced his other 
on appeal, that G-., having only pnrchasrf^ 
agent for B., could take any °'^ 3 ®cton whrcli 
had ho been the nominal as well the real 
purchaser, eoulil have taken, ^rnol^-, 

Arnold V. JnuM, U Ch. D. 2i0 ; 42 L. I. lO.i , 

28 W. R. 6B.5-C. A. 

Stth-Purohaser.] -The court will not g^nt an 
application by a sub-purchaser to ^stitnted 
as the purchaser of an estate sold kv motion 
under an order of the court where neither the 
ori'niial purchaser nor the vendor c^sents tc 

the" appheation. Goodwin's SetUi EstMiv, /« 

n- 1 N K. 4(5 ; 82 L. J., Ch. 70 ; 8 Jur. (N.s.) 
1170; 7L. T. 3i0; 11 W. 11. 54. 

Ee-sale at a Profit.]— A purchaser iu 

this court having resold with a profat before fais 
purchase was confirmed, the 

hus sold it is to he considered as a substituted pnr 
ciiaser, and must pay the additional purchase- 
n oner into court for the benefit of the parties to 
the silit. Hodder v. Tam. 841 ; 31 K. B. 

104, S* P., Pearae v. Pearce, 7 Sim. 

Where a purchaser ol a bankrupt's estate re- 
sells it before a conveyance is executed to him 
by the assignees, the court will, at his instance, 
order the assignees to convey the estate diiect 
to the secoTifl purchaser if no imputation is 
thrown on the fairness of the first sale, notwith- 
standing the estate has b^n resold at a 
AnrJerdon, E.e paHe, 1 Deao. obo ; .•> Mont. A 
Ayr. (>98. 

10. Completion of Sale. 
a. Beport. 

General Eule.]— The court will not reco^ise 
,a partv as a purchaser at a sale made under a 

Tlecree" until the master has m^elns^ report, 

3PCnllock V. Girffory, 2 Eq. E. 108. , -3 B. J., 
Oh. 656 ; 2 W. K. 575. , . . 

The only proper evidence of a purchase is the 
master's report, which must be confirmed before 
.a purchaser can apply to the court to be dis- 
charged from his contract, /o, 

Deterioration.]— A purchase before the 

master is not complete before confirmirtion ot 
the report ; therefore a loss by a fare after the 
report; but before confirmation, upra the 

vendor. 3Iinirr, Me pa rte, 11 Ves. 59 , 9 K. E. 24 / . 

Interest.]- Sale of an annuity before the 
master takes effect from^ the 
report ; and the sale being on Augui^, 

ami the report confirmed in Michaelmas term, 
interest was given upon the purchase money 
from the first seal before the term, fwgg v. 
F (field; 13 Ves. 517. 

Purchaser when Owner. ]--Purchaser under 
decree considered only as owner from time be 
pays the purchase money, and not 
lion of report by which he is declared best 
bidder, he having taken obiections to title. 
; ft Mmdmdl y. Eiint„ cited 2 Madd. B4, 

Varying Certificate.]*— the expiration 

o£ -eight dbys from the filing of the chief clerk s 
certiScatc npen'the sale? the coutt wiExtot ente- 
' UU, application to discharge^ or vary the 
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certificate without special ciiciimibtaiHx^s. 
mmellY. KdjMleii, 25 L. th. o4l ; Jui\. 
(N.S.) 455 ; 4 W. IL 477. 

Besale.]— Lands having been sohl inider a 
decree, W. became the purchaser, aiul ins pur- 
chase was approved, and the certiticate ot 
approval signed by the vice-c nance! lor. I^iorc 
than eight da 3 ’'.s after signature ot t-iic ceitin- 
cate, but before any coiiveyniiee to W he con- 
tracted to sell to II. at ail ad vanee- l price ;— 
Held, that W. might sell, Frtirlo x, J (fi aril. I 
K.& J. 324. 

Fart of Property Omitted.] — E. knowing the 
value of the timber on a lot purchased that let 
and agreed to take the timber at the iinee nauieii 
by the auctioneer. The chief clerk confirmed 
the sale and filed his certificate. The value ot 
some of the timber was omitted by mistake ot 
the auctioneer Held, that the purchaser vyas 
entitled to hold the property wi thoiit a vaiuataon 
of the timber. Gr fiths v. Jone,^, 42 L. J., Lin. 
468 ; L. E. 15 Eq. 279 ; 21 W. 11. 470. 

General Inquiries. J— This court will not refer 
it to the chief remembrancer to report generally 
what proceedings should be taken as to certain 
lands. CottlnghaiJi v. Whijte, Hay. & J. 411. 

Motion by 'purchaser under _ the court tor a 
reference to inquire whether it would berieiit 
the parties that the contract should be rescinded, 
on the ground that the executor had stated he 
was unable to comply with the conditions:-— 
Held, irregular. StnbU- v. Sargetu 4 Beav. 90. 

Confirmation.]— The masters report approviiig' 
the contract should be confirmed by a special 
petition stating all the facts. Mallei/ v, Todd, 1 
Beav. 95. 

A plaintiff may obtain the order absolute 
to\ionfirm a sale under the court though the 
order nisi has been obtained by the purchaser; 
but the application was refused, there bavin g 
been great laches on the part of the plaintifi:.. r 
Li(lhAerx,Smltli,oVie^Y.'d7M 

111 a creditor’s suit an application to confirm 
absolute the master’s report of last purchaser, 
made by consent before the expiration of the 
time limited by the order nisi, refused, \crmti 
V. Thdlv.mm, io Beav. 452. 

A purchaser of lands sold under the court, pur- 
suant to a rental, stating a demise .for a term, is- 
entitled to confirmation if it should appear that 
they are demised for a longer term ; but he may 
waive his title thereto. Hormr v. B 
Jon.&;G.274. 

One notice of motion to confirm the master s 
report of best purchaser, and to 
chase money into court, is irregular, nuyield v. 

13 Beav. 85. 

Where a sale is had in the country under me 
139th Order, the bidders are not entitled to have 
notice of the confirmation of it by the masteiv 
O' Grad g v. Bradij, 11 Ir. .Eq. E. 400. 

b. Enforcingr Completion,' 

After Beport.] — One reported the highest 
bidder compelled to complete his purchase. 
OimninghdM v. WUUarns, 2 Anstr. 344, 

Bidding by A person who MS-iii; ; 

trust for another will be attach^ if the bidding; 
is not completed* . Si'u-dderT^, 3 Sog. 320., 
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Bankruptcy.] — Purchaser oE bankrupt’s inort- power to complete his contract, bat he is not 
‘.^agei estate sold upon, petition in the bank- bound to enter into litigation with an advei-se 
mptct^ ordered to coiiipiete. GmU, Fx parte, claimant in order to perfect his title. miUaafis 
1 Glia & X 231. V. Gtmten. 35 L. J., Ch. 281 ; L. E. 1 Oh. 200 ; 

Upon a sale of a bankrapt’s mortgaged pro- } 12 Jur, (N.s.) 175 ; 13 L, T. 727 : 1,1 W. R. 201. 
perty, the court of reriew has iurisdlction to | __ . ^ 

-enforce a speciiic f)erformance of the contract by Meaning of (Jood Title, ]— When a decree has 
the purokiiier. Deiic.&C. ^eea made for specific peiyrmauce subject to 

1593 : 2 Mont. & Ayr. 145 ;'-t U J., Bk. 27. .' ‘>^6 usual reference, the words “good title m^n 

' aot an absolutely good title, but a good title 

Before Confirmation.] — Motion that a person having regard^ to the terms of the contract, 
rreported best purchaser should complete his pur- TTppertoii v. Nwliolson, 40 L. J., Ch. 101 ; L. R. 
chase by a certain tlay refused, the report not ^ 136 ; 25 L. r. 4; 10 W. R. <33 C. A. 

|emg akolutely confirmed. Anon., 2 Ves. J. jjotice.j-The rule that a purchaser who does 

not inquire into his vendor’s title is afiected with 
Attachment.] — An application for an attach- notice of what appears upon it, applies equally 
•ment against a party for not executing the to a yearly tenant as to the purchaser of a greater 
purchase deed, should be on notice, and the interest. WiUoriv, H(iTt,35 \ L. R. 

-order will be absolute in the first instance. 1 Ch. 163 ; 12 Jur. (]sr.s.) 460 ; 14 L. T. 490 ; 14 
.Brmimn v. Carroll, 7 Ir. Eq. R. 196. W. R. 748. Affirming 2 H. & M. 551. 

A purchaser cannot be attached for not com- By s. 3, sub-s. 1 of the Conveyancing Act, 
pleting his purchase, until the master has 1882, a purchaser shall not be prejudicially 
Teported that a good title can be made out. aifected by notice of any instrument .... 
DieJi V. Barrett, 1 Hog. 351. unless .... it would have come to the 

Kot having been served with a copy of a decree knowledge of his solicitor .... if such 


Sount stating a warmnty that he had a good title • I’aiiiire to show Title according to Contract.] 
free from all liabilities whatsoever. Ballard v. — ^Although a vendor who has no title to a 
Wan 1 M. & W, 520 * 2 Grale 61 ; 1 Tvrw. k, G, property at the date of the contract can entorce 
..85l '* ^5 L. *J. Ex. * 207 ! ) 5 . • • the contract against the purchaser, if he is able 

’ ’ ^ ’ to show a good title in himself at the time fixed 

Duty of Vendor.] — A vendor is bound to use for completion, he cannot impose on the pur- 
:all reasonable diligence to make a good title ; chaser a different vendor, or compel him to 
mor will the court, without the consent of the accept a different contract in substitution for 
purchaser, excuse the vendor from making a that into which he has entered. Bryant and 
good title, on the terms of discharging the pur- Barningham, In re, 59 L. J., Ch. 636 ; 44 Ch. D. 
^chaser from his contract. Hawkins v. Skewen, 218 ; 63 L, T. 20 ; 38 W. K. 469 — G. A. 

1 L. J. (O.S.) Ch. 148.- 

Kew Lease instead of Residue of Old 

Waiver by Purchaser,] —The right of a good Term.]— -Under a contract for the purchase of 
.title does not grow out of the agreement between the residue of an old term a purchaser is not 
the parties, but is given bylaw ; but a purchaser bound to accept a similar new lease, the residue 
.may waive his right, by going on with the agree- of an old term being in many respects more 
ment after he has full notice that he is not to advantageous. Mason v. Cordor, 7 Taunt. 9 ; 2 
expect a good title. Ogilviev. Foljambe, 3 Mer. Marshall, 332 ; 17 R. R. 427. 

.53 ; 17 E. R. 13. 

If a contract is silent as to the title, the legal Power of Sale not Exercisable.]— Trustees 

implication that the purchaser is entitled to a and executor's contracted to seii under a power of 
-good title may be rebutted by evidence that, sale not then exercisable- They offered to make 
before the execution of the contract, the pur- a title by obtaining the concurrence of tiie beue- 
-chaser had notice of defects in the title. But if ficiaries : — Held, that the purchaser could not be 
the contract provides that a good title shall be compelled to complete, and that the vendors must 
.shown, the purchaser is entitled to insist on a repay to him the deposit, with interest, an.l pay 
good title. Gloag and AlilleFs Contract, In re, his costs of investigating the title. Heals Irus^ 
.52 L. J., Ch. 654 ; 23 Ch. D. 320; 48 L. T. 629 ; tees and Macdonald, In re, 59 L. J., Ch. 601 ; 45 
.31 W, R. 001. Oh. D. 310 ; 63 L. T. 21 ; 38 W. R. 657— C, A. 

A contract by purchaser to take such title 

.as vendor has does not relieve vendor from the Title by Possession,]-— A good title may be 
necessity of showing a bom^ fide title, and pro- made to, ah estate, although the origin cannot be 
■ducing the best title he can from the materials shown by any deed or will ; but it must be shown 
in his power. Keyse v. Hay dan, 9 Hare (App.) that there has been such a long uninternq>ted. 
iix, ; 1 W-R. 112. infra, col. 1436. possession, enjoyment, and dealing with iiie 





A twelve years’ possessory title can oe torceci breacnj, tne pia.nmn 
00 a purchaser though the vendor had no title and conveyance at a later d 
at the dal e of the contract. Snch a title can be _ 

proved in chambers by less than the strictest Decision of Court on ^ 
evidence if the purchaser does not raise an objec- the duty of the coiut to dcci 
tion. ffiimen v. 54 L. J., Oh. 517 ; 33 ot title, and when so ( ecu e 

w 'o fj p A be considered as doiihtii 

Where a lessee had been in possession of 43 L. J., Ch 265 ; L. E. lo 

premises for twelve years, and then bought from , 

the lessors Held, that a good possessory title hen a quesaoii title 
was shown to all the premises, and that the general law applicablo to 

lessee could not rescind on the ground that part court of appea is bound 

did not bdoiig to the lessors. Groves v. Lonmes, another what^ the Law is. 
.55L. J.,Ch.62; 53 L. T. 593 ; 34 W. E. 94. ?iV hnZ hhn 

Vendor not able to Complete. ]~If a vendor of 
newly Enclosed lands nndertakes to convey them Title, how S^xown. ] ^Ob. 

toa vendee, it is an nndertaldng to convey the a title, by shovinso the n< 
legal estate; and the vendor having only an under a reservation, or o 
■equitable interest previously to the assignment stated, and on the duty < 
by the commissioners, the vendee is entitled to 

recover his deposit. Cam v. JBaldivhi^ 1 3 Jo. & Lat. 4Jb , ^ Ii. Eq. 
fetark. 6.), Implied Contract. ]- 

Be-sale by Purchaser.]— A railway company, tracts to make out a good t 
upon a sale of superfluous lands, arranged for the undertakes to make out sn 
postponement of the purchase*’money until a would adop^ for compeliin^ 
hAvo7id the neriod prescribed for the and as would be a good axis 




he should rei'iuire a gx>od marketable title to the 

whole property, and if that were not shown Leasehold-Sale in Lots.] — When leasehold, 
within five weeks the contract would be re- pi*operty which is sold in separate lots is held 
scinded : — Held, that the purchaser having under one lease, it is incumbent on tlie vendo’r 
agreed to accept a limited title, and the nego- to state that fact in plain and distinct terms, 
tiations having gone on upon that footingr a ShearS v. VeJiahles^ 36 L. J., Ch. 1)22; 17 L. 'I', 
complete title could not be demanded. M' Murray 10 ; 15 Wi R. 1166. 

V. 37 L. J., Gh. 505 ; L, R. 5 Eq. 527 ; 16 

W. B. 332. Lease more than Sixty Years Old,] — 

In the case of a contract for the sale of lease- 
Constrnction— Gift to Unmarried Woman for holds, where Ihe lease is more than sixty years 
Life — Eemainder to Husband in fee,] — Trust to old ; in the absence of a condition that the pur- 
pa}’ rents, to daughters for life for their separate chaser shall be satisfied with the recital of the 
use, and after their decease to convey “ unto and lease, the vendor is bound to produce the lease 
equally between the husbands of them, my or a copy of it, or prove its Joss an<l tliat jio 
daughters, to hold to them, and their respective complete copy of it exists. Frmd v. Buchlei), 
heirs and assigns.” Both daughters married. 10 B. & S. 973 ; 30 L, J., Q. B. 90 ; L. K, 5 Q. B. 
One died in the lifetime of her husband. Then 213 ; 22 L. T. 170 ; 18 W. R. 680— Ex. Ch. 
the husband of the other died, having devised 

his interest in the estate to his wife absolutely : Implied Undertakings.] — A contract for 

— Held, that the surviving daughter could make the sale of an agreement for a lease does nut 
a good titde to a moiety of the estate ; for that imply an undertaking that the proposed lessor 
a gift to an unmarried woman for life, with has title to grant the lease, and, in the absence 
remainder in fee to her husband, gives an in- of any express stipulation, it is no defence to an 
defeasible vested remainder in fee to her first action updn such 'contract that the lessor has no 
husband. And as the question turned on a title, Kmtrm y, Predbn, 1 H. & H. 357 ; 25 
gmeral rule of constraction, the title would be Ex, 28.7, ' ' r 

foi’ced on a purchaser. Baiford v. Willis^ 41 In every contract for the sale of leaseholds, 
L, J., Oh. 19; L. R. 7 Ch. 7 ; 25 L, T. 720 ; 20 there is, in the absence of an express stipulation 
W. R. 132, : , to the contrary, an implied undertaking on the 

' p - ^ vendors part to make out the lessor’s title to 

— Marriage Settlement.] — By a marriage demise. M<ill -y. 5 Scott (n.r.) 508; 4 

settlement real estate was limited to the use of .] Gl.-Al'O'j 11 L. J., 0. B* 256. 


and eifecis for 
assigned both ij 


he benefit of his creditors. 


I A. and B. successively during rhoir re.spective 


;o li. subject to the equity lives, with remainder to the use of D., his heirs 


of redemption, and witli such power of sale as S. and -assigns, upon trust to receive the rents and 
had. H. soJ«l by Ciiiiditions which stated that profits, and to pay the same to C. for her life for 
he sold as mortgagee, and that, as he had only her separate use, and after the determination of 
an equitable Infere'^t in the second plot, the that estate to stand seised of the said horedita- 
purchaser should accept such title as he was ments upon such trusts as C. should appoint, 
able to deduce niul convey: — Mekl, that the and in default of appointment, to the use of the 
assignment of the legal estate, and the memo- heirs and assigns of 0. for ever. G. survived h< 3 r 
ra,nduni of deposit of the lea.se, were one and the husband, and entered into an agjoement to sell 
same transaction, and the lease was subject to the real estate in fee Held, that 0. could 
the power of sale contained in the assignment, make a good title to the fee. (Jmper v. Kynorh, 
and, consequently, that T. would not be entitled 41 L. J., Ch. 296 ; L. R. 7 CTi. 398 ; 26 L. T. 
to redeem the second plot. A.s‘/iaw‘fk v. 566; 20 W, R. 503. 

Moumry, 9 Ex. 175 ; 2 0. L. K. 118 ; 23 L. J.,] 


Ex. 73 ; 2 W. R. 11. Sale of Right of Entry — Vendor out of Posses- 

Held, also, tliat by the expre.ss terms of the sion — 32 Hen, 8, c. 9, s. 2.] — Although 32 Hen,' 8, 
conditions, the vendor contracted, with reference c. 9, s. 2, cannot be said to have been repealed 
to that plot, to sell an equitable interest only, by 8 & 9 Viet. c. 106, s. 6, nevertheless since the 
Y5. passing of the latter statute a grant of lands to 

which the grantor has a title existing in fact. 
Presumption as to Incumbrance.] — A pur- but of which he has never been in possession, 


Sale of Right of Entry- 


Presumption as to Incumbrance.] 


chaser is not compellable to acce])t a title to and on which he is entitled only to a light of 
premises, formerly subject to an incumbrance, entry, will be v.alid, even although at the time 
the discharge of which is shown only by pre- of the grant a Titigation is pending as to the title 
sumption. Bar dwell y. Ilavrh^l Taunt. 430 ; to the lands. Jenkim v.Joned^oX L, J., Q. B. 


lOR. R. 56h 438; 9 Q. B. D. 128 ; 46 L. T. 795 ; S‘> VV. R. 

It is no objection to a title that a memorandum 668 — C. A. 
appears amongst the title deeds, showing that a 

former owrici* had raised money by way of ‘‘ Pretenced ’’ Title to Land — Knowledge 

equitable mortgage, and that there is ilo evidence of Buyer.] — In an action for a forfeiture under 
thjit sueVi charge has been released, other than 32 Hen. 8, c. 9, s. 2, against the buyer of a right 
the vendor’s possession of the deeds and memo- of entry, since 8 & 9 Viet. c. 106, s. 6, the onus is 
randum. Mloholl v. OJiamben\ 11 C. B. 996; upon the plaintiff to prove not only that the 

21 L. J.. C. i\ 51. title purchased was bad, but also that the buyer 

knew that it was ‘‘ pretenced,” i.e., fictitious, or 
Limited Title.] — S. agreed to purchase fiom bad in fact. The mere fact that the right pur- 

the plaintiff the mill property, including chased was barred by the Statute of Limitations 

cottages in Esher village — all the property to at the time of the purchase does not necessarily 
bo freehold,” and verbally agreed to take a render the title “ pretenced ” within the mean- 
limited title. Negotiations were carried on as ing of the 32 Hen. 8, c. 9. Kennedy y. .LyelL 
to the title till the purchaser gave notice that 1 Gab. & E, 584 ; 15 CL B. D. 491 ; 53 L. T. 466. 
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petitio 2 i presented under the Declaration of Title 
Act, 25 & 20 Viet. c. 07, s. (>, the petitioner proves 
such possession and states such title as, if estab- 
lished, would entitle him to a df^claration, a 
reference will be ordered to chambers to estab- 
lish the title. IMert,s% In rn, 22 L, T. 202. 


'Covenant that Lease for lives is Subsisting. ] 
a deed, after reciting a lease from F. to the 


Security — Notice.] — The court, after 

investigation being satished with the title of a 
petitioner to a house in London, ordered, under 
the 25 & 2() Viet. c. 07, that the declaration 
establishing the title should be made at the end 
of three months, that the security reHjuircd by 
s. 9 should be iOL, and that notice of the order 
should be advertised three times, at three days’ 
interval in three London newspapers. S. 39 
L. L, Ch. 888 ; L. K. 10 Eq. 402 ; 22 L. T. 099. 


Enfranchised Copyholds.] — Copyholder in fee 
takes an enfranchisement o! his copj^hold in the 
name of a trustee, and devises the lands to his 
younger son, who sells to A. : the heir-at-law of 
the copyhold recovers in ejectment, and A. brings 
his bill, and is decreed to hold and enjoy against 
the heir. Dancer v. Mcett^ 1 Vern. 39k S. P., 
Parher v. Turner, Ih. 


' Costs — Lien.] — The costs of proceedings 

under the 25 20 Viet. c. 07, on behalf of an 

infant, together with the costs of a partition 
suit and of a suit to obtain a declaration of lien, 
are costs for which the solicitor has a lien on the 
fund recovered. Prltcliard v. RehertH,, 43 L. J,, 
Ch. 129: L. E. 17 Eq. 222; 29 L. T. 883 ; 22 
W. R. 259. 

2. Pboof of. 

a. Sufdciency and Verification of Abstract. 

What Abstract should set out.] — ^An abstract 
of title ought to set out every part of the docu- 
ments abstracted which may affect the judgment 
of the purchaser, and the purchaser is entitled 
to consider that no part of the documents which 
is not so set out has any bearing upon the title. 
Bur nail j v. Equitable Roversiomry Interest 
Societii'^i L. J., Ch. 46G : 52 L. T. 350; 33 
W. E.'639. 

Deed not in Vendor’s Possession.] — vendor 
is bound at his own expense to produce to the 
purchaser a proper abstract of title, either for 
the statutory period of forty years, or for such 
other period as may be agreed upon, and s. 3, 
sub-s. 6, of the Conveyancing Act, 1881, pro- 
ceeds on the assumption that the vendor has 


Surrender.] —Upon a sale in court of copyhold, 
vendor corning for aid is compelled to surrender 
in person if it can be done conveniently. Noel 
V, Wesio7i^ 8 Madd. 50 ; 22 B. R. 235. 

Purchaser of copyhold not obliged to accept of 
surrender 


Mitchel V. 

Neal^ 2 Ves. Sen. G79. 

xissignees in bankruptcy must surrender copy- 
hold to purchaser. Drury v. Man^ 1 Atk. 95. 

Copyholder contracts, for valuable considera- 
tion, to sell to his son, and dies before actual 
surrender ; the son held entitled to performance, 
and to compel the widow to surrender free 
bench. Hinton v. Hhiton^2 Ves. Sen. 631 ; Amb. 
277, 

Demise of copyholds to wife for life, with 
remainder to two sons as tenants in common in 
fee ; the eldest son and customary heir was, by 
an arrangement, admitted to the copyhold in fee, 
and executed by deed a declaration of trust to 
the uses of his father’s will. The brothers 
became bankrupts, and their assignees sold 
their reversion to the plaintiff : — Held, that the 
plaintiff was not, as against the tenant for life, 
entitled to compel such a surrender as would 
give him the legal reversion. White v. Stock, 6 



What is sufficient Abstract,] — A perfect 
abstract of title is one which shows such a title 
as enables the purchaser to complete his pur- 
chase. Blaehhnr/i v. SmiJi, 2 Car. k K. 561. 

The cleUyery of an abstract is tlie furnishing 
by a vendor of a document which contains with 
sufficient fulness the effect of every instrument ; 
which constitutes part of his title. Oalidm v. 
File, B4 L. J., Ch. 620 : 11 Jur. (N.S.) 666 ; 12 
L. T.^527 ; 13 W. E. 673. 

A purchaser is not entitled to be furnished 
with an abstract of the title beyond the time he 
has dispensed with the proof of it. Fojjpleton y. 
Buoluoum, 4 C. B. (N.S.) 20 ; 27 L. J.. C. P. 
210 ; 4 Jur. (N.S.) 414 ; 6 W. E. 372. 

Where an abstract of title shows a good equit- 
able title in the vendor, with power to get in the 
legal estate under the Trustee Acts or otherwise, 
it is unnecessary for the abstract to show the 
devolution of the legal estate. Cam henDall and 
South London Building Soeiety v. IloUoumy^ 
49 L. J., Oh. 361 ; 13 Ch. D. 754 ; 41 L. T. 752 ; 
28 W. R. 222. 

Incumbrances.] — Even before 22 & 23 

Viet. c. 35, s. 24, and 23 & 24 Viet. c. 38, s. 8, a 
vendor was not justified in suppressing an equit- 
able incumbrance, although it might have been 
subsequently discharged. Drunvmond v. Tracy ^ 
Johns. 608 ; 29 L. J., Ch. 304 ; 6 Jur. (N.S.) 369 ; 

1 Jj. T. 364 ; 8 W. R. 207. 

Notice of an incumbrance to a conveyancer 
who peruses a title on behalf of one party, is not 
notice to another purchaser on whose behalf the 
same conveyancer afterwards prepares a convey- 
ance. Brine v. Featlier^tone, 4 Taunt. 869 ; 14 
E. E. 689. 

A legatee of a reversionary interest which had 
been paid into court became bankrupt, and then 
mortgaged his interest to J. and E. in succession. 
The q>lain tiffs purchased the interest of J., and of 
the trustee in bankruptcy, and contracted to sell 
to the defendant. The defendant required E.’s 
mortgage to be abstracted as an incumbrance : — 
Held, that the question of the priority of E.’s 
incumbrance was too doubtful to justify the 
vendor in omitting it from the abstract. Falmer 
v. Lode, 51 L. J.; Gh. 124 ; 18 Ch. D. 381 ; 45 
L. T. 229 ; 30 W. E. 419--0. A. 

Sale by Court— Jurisdiction.] -—Wherever 

there is a sale by the court, it is a necessary part 
of the title to show that the court has jurisdic- 
tion to sell ; and the vendor, though he may by 
his conditions protect himself from producing 
the pleadings themselves, must set forth in his 
abstract so much of the proceedings in the suit 
as is necessary to show that the court had such 
jurisdiction. Watei^s v. Waters, 36 L. J.. Ch. 195 ; 
15 L. T. 406 ; 15 W. E. 191. 

B.efoct Suppressed.] — ^A vendor is bound 

to disclose every fact within his knowledge 
relating to his title. Where a vendor has 
knowingly suppressed a defect in title, the court 
will not aUow him to force the title upon the 
purchaser. Edwards v, Wiclwar, Brayne, Bi re, 
35 L. J., Oh. 48 ; 13 L. T. 428 ; 14 W. E. 79. 

Conditions of sale provided that requisition 
upon title should be delivered within a certain 
time, and in default that all objections should be 
deemed to be waived. Qu^re, whether the 
benefit of the condition would not in equity be 
forfeited by a vendor, who designedly delivered 


an imperfect abstract of the title. Mori eg v. 
Cool, 2 Hare, 106 ; 12 L. J., Ch. 136. 

Eequisitions,] — Co7ulition'? of sale pro- 
vided that requisitions upon title should be 
delivei'ed within a certain time ; and in default, 
that all objections should be deemed to be 
waived. The purchaser did not deliver any 
requisitions : — Held, that the onus lay upon the 
purchaser to show that- tlic abstract was im- 
perfect. Ward V. Ghrimes, 9 Jur. (N.S.) 1097 : 
$ L. T. 782 ; 11 W. R. 794. 

Mining Company.] — The purchaser of 

shares in a mining company is entitled to such 
evidence of the constitution of the company, 
and of the nature of the title under which the 
mines are worked, as will show that the subject 
matter of the purchase is what it professes to be, 
and that the i,)roposed form of transfer will give 
him a valid title, Ciirlirg v. Flight, 5 Hare, 242 ; 

2 Ph. 613 ; 17 L. J., Ch, 359 ; 12 Jur. 423. 

No Title to be Shown.] — The defendant sold 
and conveyed to the plaintiff some undivided 
' shares in various properties. Disputes arising,, 
they signed a written agreement that the 
plaintiff should pay the defendant 9,5007., and 
that the defendant should execute such deeds as- 
the plaintiff should require for the conveyance of 
the estates Held, that the defendant was not 
bound to deduce any title to the property.. 
Godson V. Turner, 15 Beav. 46. 

Partnership Property.] — Sale by the personal 
representatives of a deceased partner, who died 
intestate, of his moiety of the real property of 
the partnership to the surviving partner, with a 
stipulation that they would furnish him, at their 
own expense, with an abstract of their title to 
that moiety : — Held, that they were bound to 
furnish the usual abstract of title, and not merely 
the letters of administration. Morris v. Kearsley, 

2 Y. & C. 139. 

Title when Shown.]— Under the usual refer- 
ence as to title, a good title is made out when it 
is proved, but is first shown when the facts- 
necessary to make it out are specifically alleged 
on the abstract, and are within a vendor’s power 
to prove. Parr v. Jjotegrove, 4 Drew. 170 ; 4 
Jur. (N.S.) 600 ; 6 W. E.'201, 709. 

A title is first shown when the abstract states- 
all the matters which, if proved, make a good 
title. Ih. 

Condition as to Concurrence of Beneficiaries.] 
— Where a condition of sale was that the 
vendors, being trustees, should not be required 
to obtain the concurrence of any one interested 
in the proceeds of the sale, semble, that a true 
abstract of such title as the vendors had, in- 
dicating points calling upon the purchaser to 
make further requisitions, was an abstract of 
their title within the meaning of the condition, 
although the title was not such as the pur- 
chaser was bound to accept. Want v. Stalli’^ 
brass, 42 L. J., Ex, 108 ; L. R. 9 Ex. 175 ; 29 
L. T. 29$ ; 21 W. R. 685. 

Verification— At whose Cost.] — Upon the facts 
of the case the court held that the vendor 
entered into the negotiation only upon the foot- 
ing that she should deliver an abstract of title, 
and verify it so far as she had the means in her 
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possession at her own expense, but that the The descriptions in the docninents diSered 
purchaser should be at the expense of com- amongst themselves and. from the description 
pleting its verification. Thomu v. Blavlman^ 1 in the particu.lars of sale : — Held, that the pur- 
(Jolh C. C. Bul, chaser was entitled to have furthca’ proof of the 

identit}^ Flou'cr v. Ifartoj)//, (5 Beav. 476 ; 

Tacts stated in Conditions.] — Facts 12 L. J., Ch. 507 ; 7 Jur. 618. 

stated in conditions of sale as the ground of the ■ 

conditions must be proved. Bi/mo?is \\ Ja7nes, l General Description.] — Contract for the sale 
Y. & 0. 0. 0. 487. of the borough, lordship, and manor of H., and 

- . ^ ^ . all the messuages, lands, tenements, and othei 

- Joint Purchasers.] Semble, the accept- iiereditaments to the said borough, lordship, and 
aiioe of a title by a joint purchaser is no answer belonging, as set forth and described in 

’’'S'd. of the other purchaser to have a particular referred to in the contract ; the 
V. JOunn, 10 L. J., vendors derived title under a conveyance in 
On. 86r . 1809, by the general description of the borough. 

Manor-statutory Declaration. 1-On sale by “‘I'’ f 'I 
the lord of a manor of part of the waste, he fur- P? appurtenances thereunto belonging or apper- 
nisbod a statutory declaration that no copy- reference to preceding deeds, 

holder or free tenant had exercised aiiv right' of fiO“t®ning the same description, through which 
cotmou to “eaS and ur.wShuK 
no copyholder or free tenant existed, and that Vn ^ 

noqiiitrentshadbeenpaidor services rendered jnice 1/14 and therefore ooud no 

or court baron held for forty years and upwards : Pf ® "“^er the ancient and gei.eml f eHcnpto ; 
-Held, that the title could be forced on the the vendors thereupon produced abstoc a of i^^ 
purchaser. Smhjes anil McJlae', coidravt, U showed by stewards 

SOW B 539 books that the lands, ever since tlie^Miad been 

’ purchased, had been annexed to and treated as 

Eecitals — Missing Deeds.] — The abstract part of the nianor ; and to obviate, the difficulty 
showed a seisin in fee in B. in 1798, and a devo- they also obtained a confirmation of the^convey- 
liition of the title both legal and equitable from 1809.^ Exceptions to the masters report 

him to t]ie plaintiff, and iminternipted enjoy- ^ good title wmre overruled, hrmnnend v. 
merit thereunder. In one of the deeds abstracted, CJianipermnc?t, supra, 
dated in 1815, there was,- however, a recital of ^ , ,, , ^ ^ 

seisin in A. in 1779, and that by mesne convey- Freehold and Copyhold Lands Supplemental 

atices the ])remises came to B. The deeds recited Agreement.] A. B. became the purchaser ot a 
were missing, but affidavits were produced mansion-house and park under conditions ot 
verifying extracts from the accGimt books, of sale, which stated that the whole property was 
deceased solicitors who had been concerned in freehold except eight acres whicli were copy hoUl, 
framing tlie recite<l deeds, in which charges were undistinguished except as to not including 
made for preparing those deeds, and for attend- buildings. Difficulties ari.siiig, a sup- 

ing to witness their execution Held, that the plemental agreement was entered into, detailing 
recital coupled with the extracts was good what requisitions should be complied with, 
secondary evidence of the execution and con- Among these requisitions was one : ** Declara- 
tents of the mi.ssiug deeds. J/oidfon v. Edmonds^ identity of lands mentioned in deeds to 

1 De G. F. k J. 246 ; 29 L. J., Ch. 181 ; 6 Jur. those now sold’’ Held, that the su].)plemeutal 
(N.S.) 80.> ; 8 5V. B. 153. ' agreement was a substitution for the original 

Where a deed, dated sixty years back, contains contract, and that A. B. wa^ not entitled to 
a recital of the creation of a mortgage term, and ^^niand that the vendor should di.stmgmdi the 
a subsequent assignment of it in trust to attend freehold from the copyhold parts ot the pre- 
thc inheritance, and the term is not subsequently ^ Brac^o/t^v, S &mc. k. G. a3. 

noticed in the title, it will be presumed to have Affirming 3 De Cr. & bm. 376. 
been surrendered ; and it is no objection to the „ ; . 

title that tlic vendor cannot produce the deed J’reeliolds and Leaseholds Boundanes.j 

creating Ihe tenn, nor the assignment of it, A purchaser of lands under the description of 
TmmseMl v. Chamvenumn, I Y. & J. 538; 30 “I'artly freehold and partly leaseholir is en- 
B. B. 825. titled to have the boundary dividing the free- 

hold from the leasehold defined by reference to 

, When Conclusive.] — Under the Vendor the instruments of title, or shown to be capable 

and Purchaser Act (37 & 38 Viet. c. 78, s. 2), a of being so defined ; but the circumstance that 
.reciital in a conveyance more than twenty years the property is described in the agreement as 
old, that the vendor was seised in fee-simple, is partly freehold and partly leasehold, the btum- 
, sufficient evidence of that fact, and no prior daries distinguishing the one from rlic other not 
.abstmetof title can be demanded except go fi^r being therein, and having not theretofore been 
as the recital shall be proved to be inaccurate ; clearly defined, is not an objection to a, decree 
and in such cases a forty years’ title is not for specific performance. Jfo/av v. Taijlar. 8 
, required. BalUm v. London Mwol Boards 47 Hare, 51. Affirmed, 3 Mac. & 0. 713 ; 21 L. J., 
L, J., Ch. 461 ; 7 Ch. D. 766 ; ■ 38 L. T. 277 ; 26 Ch. 525. 

W. B. 549. And see Harsh and GmiirAlU iEarl% 

Ar^jinfra. ■ ^ Eecital — When Conclusive.] —By a <leed exe- 

' b. IdentitT. cuted in 1858 (after the death of the settlor), 

the trustees conveyed the property to a purchaser 
to Evid0iice»]r-^^y .the condi- for, value. This deed (.‘ontahied a recital of, a 
tions, of .sale, x^oYarther evidence was deed of 1845, and a recital that the trustees in 

waa- '“afforded by^tdie pursuance of ,the trust for wle c<mf erred on 
them” by, th# deed bad oansedtho property to 
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"be put uj) for sale .-—Held, that b}' virtue of s. 2 of 
the Vendor ami Purchaser Act 1874, tliis recital, 
aot being shown to he lna(X'urate, was conclusive 
evidence that the deed of 1845 had not been 
Jrevokod. and fJranrUle QEfinl'), In ?‘c, 24 

•Oh. D, 11 ; 48 L. T. 947 ; SI W. E. 815—0. A. 
Affirming 52 L. J., Ch. 189. And sec Boltoyi v. 
Xf)%fl(m Snhool Boards supra, 

Copyholds — Surrender.] — The presump- 
tion is, that a surrender will bar an estate tail in 
copyholds, until a contrary custom is shown. 
BooU T. White, Kay, (;88 ; 2 Eq. R. 110;i. 

Copyholds having been sold, subject to a con- 
dition that all statements and recitals in any of 
the title deeds or muniments of title should be 
considered as satisfactory evidence of the facts 
:sfcated or recited, the purchaser objected, that 
■.the first surrender on the abstract was by A., 
snd J., bis wife, which sahl J., it was therein 
I'Stated, had then lately been admitted there 
toant in tail, according to the custom of that 
manor.” Afterwards the purchaser required 
evidence that the custom of the manor warranted 
estates tail. The first surrender was dated in 
1801, and was conditional only. In 1815 the 
I'Same parties made an absolute surrender in fee, 
under which the possession had been enjoyed 
•^ever since ; — Held, that the recital was conclusive 
-evidence, under the conditions of sale, that J. 
Iiad been admitted tenant in tail, and that the 
irecital, coupled with the surrenders of 1801 and 
1815, and the subsequent possession, consistently 
with that title, was sufficient evidence that the 
ficustom of the manor did warrant estates tail. 


Notice of Trust.] — Property was mort- 

■gaged to W. in fee, there being nothing to show 
-that he was not the beneficial owner of the 
mortgage money. He died, having by his will 
devised and bequeathed his real and personal, 
;aiid also his trust and mortgaged estates to 
trustees. The widow alone pren-ed the will, 
and alone acted as trustee, and obtained a 
decree absolute foreclosing the mortgage. In 
1865 she. by a deed indorsed on the mortgage 
deed, conveyed the property, without any con- 
sideration to K., C, and B., in fee, as joint tenants. 
The conveyance contained a recital that the 
testator held the mortgage money on an account 
vunder which K., C. and B. were then solely eii- 
Etitled thereto, as was thereb,y acknowledged, 
whereby the widow, as trustee under the testa- 
tor’s will, was trustee only of the property for 
K., 0. and B.. and they had requested her to i 
-convey it to them. On a subseciuent sale by ■ 
persons who had purchased from.K., 0. and B., 
the purchasers required evidence of the truth of 
the recital in the deed of 1865 that K., C. and 
J3. were entitled to the mortgage money : — Pleld, 
that it would be contrary to the practice of the 
court to go behind a recital evidently framed for 
the purpose of keeping notice of trusts ofi the 
conveyance, and that a good title had been .shown 
' by the vendors. Ilirman and Uxhridge mid, 
Miehnianii worth In re, .52 L. J., Ch. 808 ; 24 
Oi. D. 72i} ; 49 L. T. 130 ; 81 W. B. 857. 

Where Matter of Title.] — Identity is as much 
miattCr of title as devolution. Brown v. Wales, 
^,V ; X, li 15 Sq. 142. 

Evidence from Title Deeds,] — A clause in an 
lagreement for purchase that the purchaser is not 
.to require any farther proof of identity than that 


c. Heirship and Descent. 

Evidence as to Heirship.]— Evidence as to the 
heirship of daughters. Heniviintf v. Spiers, 15 
Sim. 550 ; 11 Jur. 294. 

A conveyance to a purchaser in 1793, from 
persons residing in B., of lands then in their 
possession, and to which, subject to an out- 
standing but satisfied mortgage term, they 
claimed title, under an entail create<l in 1732, 


the mortgagee to the purchaser, and an uninter- 
rupted enjoyment under his conveyance, will not 
enable him to make a good title, if unsupported 
by extrinsic evidence of the pedigiee recited in 
the deeds, or of possession prior to 1793, con- 
formably to that pedigree. Fort v. (Jlarhe, 1 
Russ. 601. 

A vendor taking title as heir is not bound to . 
prove that the ancestor took as purchaser, but 
may rely on the statutory presumption, until 
some proof to the contrary is adduced. But he 
is bound to disclose any matters within his 
knowledge tending to rebut that presumption. 
Borling v, Claydon, 1 H. & M. 402. 

B. entered into a contract for the purchase of 
an estate, which stated that “ N., the vendor, in 
1848, entered into possession of the receipts of 
the rents of .the estate, claiming as heir-at-law to 
his cousin, the last owner ; tliat a copy of the 
pedigree on which such claim was based would 
be furnished to B,,.wha sliould admit the right of 
I ir. as such heir-at-law,” A pedigree-was furnished, 

I but it failed to show that N. was the heir-at-law 
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Title Derived from Heir.] — Where the title- 
of ai) estate was derived from a person whc-' 
entered as heir, nailer the impression that hi& 
ancestor's will was void, a purchaser has a right 
to production of the will, or evidence of its con» 
tents. ■Ster/’N.H v. 2 Sim. & S. 439 ; 6 

L. J. (o.s.) Ch. KM. 

Proof in Equity.] — One articles to buy lands^ 
andt the title is under a will, not proved in 
eqiuty against the heir, yet, in some cases, equity 
will compel the purchaser to accept the title. 
Coftun V. Wihon. 3 P. Wins. 190. 


— Held, that the purchaser was boi 
the title of H. v. Sroiotie^ i 

148 ; 9 Jiir. (N.S.) 431 ; 7 L. T. 067 

Seisin,]- 


-Where a title of more than sixty 
years commences with a will containing a general 
devise, and there is a subsequent deed of covenant 
by the devisee in fee to produce deeds of earlier 
date, that will and deed, coupled with continiious 
possession ever since, is suflicient evidence of 
seisin. Parr v. LovedTtwe. 4- Drew. 170; 4 Jiir. 
(N.S.) 600 ; 6 W. K. 201, 709. 

Where a condition of sale pi’ovided that the 
vendors should not be required to commence the 
title prior to the will of E., but that the pur- 
chaser should be satislied with a declaration of 
the seisin of E. in fee-simple of the property, 
free from incumbrances for a certain period: — 
Held, that the declaration must strictly comply 
with the terms of the condition. J^ott v. Plcrartl, 
22 Beav. 307 ; 25 L. J., Ch. 618 ; 2 Jur. 

1038 ; 4 W. B. 269. 

Mistake as to Ownership.] — A., who 

was heir in tail of a testator and so entitled to 
the whole estates, under a mistake as to her 
rights, sold to the defendant one-fifth of the 
estate (which was ail she thought herself entitled 
to), and by the conveyance she conveyed to the 
de]( ndant her one-fifth and all her estates and 
shares in the land, neither of them being avvare j 
of the earlier title. On discovering her rights 


; Construction of Will hy Court of Chancery,.] 
— Where a title depends on tlie words of a wilL 
thi.s is as properly determinable in equity as^by 
a juda-e and jiirv at nisi prius. Tanner v. 

3 P. Wms. 296 ‘ Cas. t. Talb. 284. 

Decree against Heir Suppressing Will. ]-A 

devisee obtains a decree to hold and enjoy 
against the heir, -who it was supposed had sup- 
pressed the will ; pendiug this suit, a third 
pea-son gets an assignment of mortgage made by 
the testator, and then purchases the equity of 
redemption of the heir with notice of the will.. 
The court would not admit the pUTcha.?er to 
dispute the justness of the decree, nor to try 
at law whether the will was not cancelled by 
the testator. Finch v. Kewnham^ 2 Yern. 215.. 

Misleading Abstract.] — In an abstract of a 
vendor’s title, a will which formed part of it 
Tvas represented as having been proved, which 
afterw’axds appeared not to have been done. 
The wall w-as directed to be deposited with the 
master ; the vendors were ordered to pay all 
costs. ParrUon v. Copjjarcl^ 2 Cos, 318. 

Prohate in Consistory Court.]— An agreement 


'■// V. 44 L. J., Oh. ' 

30 L. T, 848 ; 22 W. B. 779, 


d. Will, Probate or Establishment of. 

Where Talidity of Will Doubtful,] — A pur- 
chafer of real property, the title to which is 
derived under a will, is not entitled to have the 
will established, or to have the concurrence of 
the testator’s heir in the conveyance to him, 

for doubt- 
MPuUaefiY, 


unless some reasonable ground exist: 
ing the validity of the will 
Gregory^ 3 K. & J. 12 ; 2 Jur. (N.s.) 1134. Proof 

On a sale by parties claiming under a devisee all his re 
named in a will, which has been unsuccessfully executrix 
disputed by parties claiming under a prior will, son, and 
the purchaser has not in general a right to have sold the 
the will established as against the heir. Ih, that the 
Such a purchaser (the vendor having bought a search 
in the alleged rights, of the heir-at-law, has no instrume: 
right to put such vendor to any proof of the confirm 
heirship of the party whose assumed rights had chaser wj 
been so bought. Ih. " of the co 

In a suit for specific performance by a vendor establish 
whose title was derived under a suspicious will, 17 Beav. 
it appeared that the heir had failed in an action W. E. 25C 
of ejectment, and afteiTvards, on a motion for a 
new trial, the master reported in favour of the 
title, and the vice-chancellor confirmed the 
report, and decreed specific performance, with- Copyho] 
out requiring the plaintiff to establish the will, of a copy] 
But the lord chancellor, on appeal, reversed that & 16 Yict. 
decision* Y. Bastardy 2 Fh, 619; 17 title, jt 


Llii ^ iL 





1433 


1434 


VENDOE AND 

After the 15 & IG Viet. e. 51, but before 21 


k 22 Viet. c. lU, an agreement was entered into 
for the sale of a eop3diold estate, together with 
the timber and all appurteiiances to the same 
hen id it aments belonging, as soon as the same 
should becoriie freehcild, under an agreement of 
the vendor to nse his best endeavours to en- 
franchise : an enfranchisement was made under 
the second act, reserving the minerals to the 
lord : — Held, that the purchaser must complete. 
Ifj, ■ 

Copy of Admission.] — An equitable mort- 
gage may bo created of copyholds by deposit of 
tlie copy of court roll. A purchaser or mortgagee 
ought to require the vendor or mortgagor to 
produce an abstract of his title and the copy of 
his admission to the copyhold premises. Whit- 
bread v. Jorda/u 1 Y. k C. 303 ; 4 L. J., Ex. 
Eq. 38. 

Sale of Freeholds Subject to Leases.] —A lord 
of a manor selling freehold lands of the manor 
subject to leases for lives granted by copy of the 
court roll must covenant to produce the court 
rolls up to the date of the conveyance. Poulett 
(Mirl) v. Hood, 37 L. J.. Ch. 224 ; L. K. 5 Eq. 
115; 17L. T. 486: 16 W.' R. 323. 

Sale of Leasehold.] — If the vendor of a lease- 
hold interest means to sell, without producing 
his lessor’s title, he ought to declare it. Ogilvte 
V. Foljambe, 3 Mer. 53 ; 17 R. R. 13. 

On a suit for specific performance under an 
agreement, general as to title, the master cannot 
repoi't a good title in vendor, unless he sets forth 
a good title in his lessor. Putvih v . Payer, 9 
Price, 488 ; 23 R. E. 707. 

A contract for sale of the lessee’s interest in a 
lease does not exonerate the vendor from the 
necessity of proving the lessor’s title to grant 
the lease. Fenn<dly v. Andermi, 1 Ir. Ch. R. 
706. 

Whether without express stipulation a person 
under a contract with a lessee for years to pur- 
chase the term, can insist upon a production of 
the lessor’s title, and whether the lessee can com- 
pel such production, quaere. White v. Foljamhe, 
11 Vcs. 337. S. P., Fades v. IJooher, 2 Mer. 424. 

— — Bishop’s Lease.] — Objectioii to title | 
betv'een vendor and purchaser on the ground ; 
of non-production of lessor’s title, overruled in the 
case of a bishop’s lease. 8. C., 2 Mer. 430. S. P., 
Fane v. Spencer, 2 Madd. 438. 

— — Assignment by Indorsement.]— On a 
contract to take an assignment of a lease the 
purchaser requested the vendor to prepare the ' 
assignment by indorsement totidem verbis with 
that to himself (the vendor) : — Held, that the 
purchaser could not afterwards require the 
production of the original lessor’s title. Smith 
V, Capron, 7 Hare, 185 ; 19 L. J., Ch. 322 ; 14 
Jur. 686. 

— Other Property Comprised in Lease.] — 
An agreement to let for the term of sixty-one 
years the premises then occupied by the vendors 
as held under A., does not absolve the vendors 
from the duty of proving the title of their lessor, 
A. And on its appearing that A, was himself 
only a lessee for three lives with a covenant for 
perpetual renewal : — Held, that the fact of oth^r 
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;q)remises being comprised in the lease to A. wa» 
l a fatal obiection to the title. Leathern v. AUew^, 
1 Ir. Ch. R. 683, 

XJnderlease,]— If a iesshe fora term of years 
underlet for a less term, and the under lessee sell 
by auction the lesser; term, describing it as a 
lease, and one of the conditions of sale is that the 
lessor's title shall not be inquired into, the- 
vendor’s title being good, qu:ere, whether the 
purchaser can refuse to complete, because there 
is a term imposed between the vendor’s interest 
aiul the freehold. Darlinqton v. Ilam'dtoa, Kay.„ 
550 ; 2 Eq. R. 906 ; 23 L. J., Ch. lUUU. 

Surrendered Lease.] — IJpoii the sale of a lease-- 
hold for lives, in consideration of the surrender 
of a prior lease, the title to the surrendered lease 
' must be shown. Hodqh'nisnn v. Cooper, 9 Beav^ 
304; 15L. J., Ch.160; 10 Jur. 39. 

Receipt for Rent,] — Although under ordinary 
circumstances, upon the sale of leaseholds, the 
production of the last receipt for ground rent,, 
without proof of the title of the person giving the 
receipt, is sufficient, yet where such title is bond- 
fide in question, the court will not compel specific 
performance without proof of the reversioner V 
title. Peqler v. White, 33 L. J., Ch. 569 ; 10 
Jur. (N.s.) 330 1 10 L. T. 84 ; 12 W. R. 455. 

Underlease,] — On the sale of aii under- 

; lease the production of the ground landlord’s. 

I receipt for rent paid by the vendor to tlie ground 
landlord under threat of distress for the ground 
rent, is not the “ production of the receipt for the- 
last payment due for rent under the underlease,” 
within" the meaning of the Conveyancing Act, 
1881, s. 3, sub-s. 5. Wgqins and Percival, In 
re, 57 L. J., Ch. 807 ; 59 L. T. 21 3. 

Peppercorn Rent.] — The Conveyancing 

Act, 1881, s. 3, sub-s. 4, does not apply to a, 
peppercorn rent so as by the production of a 
receipt for a peppercorn to relieve the vendors- , 
of a building lease from the obligation of show- 
ing that the covenants with the lessor have beers? 
performed. Moody and Yates, In re, 54 L. J.,. 
Ch. 886 ; 30 Ch. D. 344 ; 53 L. T. 845 ; 33 W. R. 
785— C. A. 

Breach of Covenants.]— A sale was made 

under condition that ihe last receipt for rent 
should be taken as conclusive evidence of the 
due performance of all covenants. Certain, 
breaches of covenant had taken place, but the 
last receipt for rent was produced. Specific 
performance of the contract having been decreed,, 
and a reference as to title which was not appealed 
from : — Held, that the vendor had made a good 
title in accordance with the contract which the 
purchaser was bound to accept. Lawrie v. Lee.% 

51 L. J., Ch. 209 ; 7 App, Cas. 19 ; 46 L. T. 210 ; 

30 W. R. 285 — H. L, (E.) And see cases, supra, 
col. 1280. . 

Waiver by Agreement.] — ^The vendor of a lease- 
hold interest is bound to show the lessor’s title to* 
demise, unless it is otherwise stipulated in the- 
contract of sale, Souter v. Drake, 3 H. M. 40 
5 B. & Ad, 992 ; 3 L. J., K. B. 31. 

Ho agreement to dispense with the pi'oduction* 
of the laser’s title will be implied from the cir- 
cumstances .pf the term being nearly expired, the 
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•small value of tlie property, and the absence of Waiver ob’ Title. 

any premium. /J. 

A. agreed to sell to B, leases of a public-house What is — After STotice of Defect,] — The right 
and shop adjoining, and B. agreed to accept a of a good title does not grow out of the agreement 
proper assignment of the leases and premises between the parties, but is gireu by law ; but a 
without requiring the lessor’s title :~^Held. that purchaser may waive his righi, by going on with 
the true meaning of this agreement was iliat theagreementafterhehasfallnoticethat he isnot 
the vendee w'as to purchase the two leases with- to expect a good title. OfjUrif v. Foljamhc, 3 
<>ut inquiring into the title of the lessor, Sjtvntt Mer. 53 ; 17 il. B,. 13. 

V. Jeffery, 10 B. &; C. 249. A. and B. agree to grant mutual leases upon 

I terms stated in a letter by A.’s solicitor, and 
What Amounts to Waiver.]— It is not so j accepted bv B.’s solicitor. A.’s solicitor sent B.’s 
•universally the custom to call for the lessors formal agreement, which %vas 

title as for that of the vendor of a fee simple, i*etiirncd by B.'s unaccepted, as he considered 
and therefore smaller circumstances will satisfy agreement already definite and binding, 
the court that the right to call for the lessor’s A. and B. had antecedent knowledge of the 

title w^as waived. Simp,w7i y. Sadd, 4 Be G. M. and B. appeared to have acted' on his 

A; G- 365 ; 3^Eq. R.^263 ; 24 X. J., Cli. 562 ; 1 knowledge : — Held, that there was a waiver of 
diir. (KSp 457 ; 3 W. E, 118. objections to the title on the part of B., and that 

An objection on the ground of non-produc- entitled to specific performance. //<??•- 

tion of the lessor’s title is not yvaived by a JllJes, 3 W. E. 127. 

premature conditional approbation of the title, ' ' * 

by the purchaser’s counsel; but the expense Be taining Abstract]— A purchaser ha v- 

incurred in making out the title before this retained the abstract for five months, made 

■objection was taken, repaid. Dererell v. mton objections to the title, but simply required 

4^Lord), 18 Ves. 505. vendor to verify the abstract with the title 

Approbation of counsel not a vwaiver of all deeds Held, that he must be deemed to have 
reasonable objections to the title. Id, 514. accepted the title. Pegg v. Wisden, 16 Beav. 

Objection Discovered after.] — In a suit J lb Jur. IlOo ; 1 ''^V. E. 42. 

for specific performance of an agreement to the purchaser of an advowson, bad an 

accept a lease, the court, considering the defen- ^bstract delivered to inm, and, after the date 
dant (the intended lessee), by his conduct, to for completion, sent m requisitions, and 
have waived all objections to title, decreed a atwers thereto, and made no turther reply:- 
ijpecific performance, and referred it to the master Held, Jiat. B. must be considered to have ac- 
do settle the lease. In settling the lease, the 

original lease was produced and found to contain ! ^ 4ur. (KS.) bd< ; b L. i.413; U) 

-certain covenants unknown to the defendant, j • H. 40-. 

On exceptions to the report: — Held, that the ! « .. . I t 

court would not enforce a speoiac perfor- i , 

niance. The form of the deoi4 in this case tmeted to seU a dwcUmg-house to H., 
was followed in Slwjmm v. Sadd (supra), to be given on the 26th February; H wanted 
Warren v.JlUdmrdso Jrom-ige,\. the house for unmediate occupation. The pur- 

chaser did not enter into possession, but 

Purchaser Making Draft.]— Semble that continued to negotiate for some time longer, 

where the purchaser, after transmission to him he gave a peremptoiy notice of abandon- 

of the original lease, prepares a draft assignment, ment of the contract: — Held, that theie must 
and makes various objections, but does not be a decree for specific performance of the con- 

require production of the landlord’s title, he tract. v. ////yto, 39 L. J., Ch. 606 ; L. It. 

will be considered to have wmived its production. | Hq. 281 : 18 W. E. 749. 


see cases under next sectidti. 
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case he can, otherwise to be discharged, that i wards o! two years, when the mortgao'ecs take 
goes only to costs, and <loes not ainoimt to i possession and sue the vendors upon the raort- 
acquieseence. i7>. 578, j gage covenant : — Held, tliat the purchnsers had 

A party to a contract becoming aware of an i waived objections to the title. Where immediate 
objection to the validity of the contract, must | possession is stipnlated in an agreement, and n Iso 
forthwith state it as an objection ; if, after such delivery of an abstract, the mere act of taking 
knowledge, he treats the ecmtract as subsisting, possession does not amount t(> a wnivcj' of the 
he will be considered to liave waived the obiec- title, SihhaldY. Loiorle, 2 Hq. XL 485 ; 2H L. J., 
tion. Flint v. Woodin, 9 Hare, 618 ; 16 Jur. 719, CIi. 59B : IS Jiir. 141 ; 2 W. K. SO. 

Waiver in Part.] — Purchaser, liaving two dis- ; On Sale by Court.] — A purchaser under a 

tinct grounds, and contesting the right to enforce decree, who takes possession without the order 
his contract upon one which failecl : — Held, not of the court, by an arrangement with tlie solici- 
to have waived the other, although he did not tor in the suit, acce])ts the title, Wdden v. 
bring it forward for a considerable time after he Andnewn, 4 L, J. (o.s.) Oh. 208. 
became aware of it. Magna n in v, Fallon, supra, 

Ko Objection to Abstract.] — Specific per- 

Delay.] — Circumstances of delay considered formance decreed against purchaser, without 
not to amount to a waiver of requisitions on title, reference as to title, upon possession, and no ob- 
CiKwJi V. Waldoi^ 46 L. J., Cii. 689. jeetion made to abstract, Flefitiaood v. Greoa^ 

A delay of seven months held no waiver of an 15 Ves, 594. B. P,, Ampach (^Margrtctinf') v. 
objection to the title, winch turned upon a ques- Moel, 1 Madd. BIO ; 16 Pi,. Pv. 227. 
tioiL of fact. Martm v. Cottny^ 3 Jo. k. Lat. 496 ; 

9 Ir. Eq. 11. 851. Title Accepted through Misrepreseuta- 

Laches will not be im[)uted to a vendor on ac- tion.] — Consent to accept a title given under tlie 
count of delay, however long, in filing liis bill for influence of representations of the vendor, winch 
specific performance, where negotiations respect- turn out to be inaccurate, will not bind the pur- 
ing the title have been going on the whole time, chaser. If a purchaser, entitled by agreement to 
AtMvrrag v. Sptcer, ?>1 L. J., Ch. 505 ; L. R. 5 possession, enters and exercises ownership, he is 
Eq. 527 ; *16 W. R. 332. not thereby precluded from having a reference 

as to title, on objections not appearing upon any 
Taking Possession.] — Possession taken gener- previous abstract delivered to him. Johmn v. 
5rlly amounts to a waiver even of objections to Clavglitvn. 2 L. J. (o.s.) Gh. 118. 
title. V. 12 Ves. 27 ; 8 R. R, 275. 

In a suit to compel the defendant specifically Eight to Heseind.] — ^Taking pos.sessioii by 

to perform an agreement to take a lease : — Held, a purchaser does not, in all cases, amount to a 
that under the circumstances of the case the in- i waiver of a requisition which has not been 
tended lessee had waived his right to call for the j answered, and, therefore, where a purchaser took 
title of the intended lessor. Shapnon v. Sadd, 1 : possession with leave of the vendor pending an 
He G. M. k. G. 665 ; 3 Eq. R. 2H3 ; 24 L. J., Cb. j answer to a requisition Held, that he was not 
562 ; 1 Jur. (N.s.) 457 ; 8 W. R. 118. thereby precluded from rescinding, Turqvand 

The mere fact of taking possession does not, ! v. Ehoden. 87 L J., Oh. 880 ; 18 L. T, 844 ; 16 
either in the case of vendor and purcliaser, or in ! W. R. 1074. 

that of lessor and lessee, operate as a waiver oft . , ^ x x -i 

the purchaser’s or lessee's rii=!ht to call for the Assignment of Purcliaser s Interest.]-— A 

vendor’s or lessor’s title, though an intention to bo hatl contracted for the purcha.se ut the 

waive the right is less probable in the former ^'eneiit of an agreement tor a lease, wul who 
than in the latter instance Ih < before the lease vvm.s granted enteretl into ]>osses- 

An agreement to sell the interest of A. in the ! purchase money, and 

lands of Whiteacre does not absolve A. the ven- ! the please had been granted assigned his in- 
<lor, from the necessity of proving his lessor’s ; d- as a seemnty for money lent -Held, 

title. Nor is there any waiver by the mere fact i to have waived all objections on the score of 

of the vendee having taken possession of the ■ IIagdo?i v. 1 Leav. o.-b ; « Jur. 

lands before production of the lessor’s title. | 

I Iv. th. hAti):). , Vexatious Objectioas.l — riireimscr after 

Inma tocie taking possessum after an abstract . possesion an.l vlxatioiis obiectious to eoni- 
lus been tleliv^ed, and not m pursuance of any , iot“o‘tho purchase i-HelcL to have waived Ins 
provision m the contract, ,s a waiver o ■ light to an investigation of the title. MaU v. 

objections appearing on the abstract, and it lies; *> x- ? . -{(‘b 

-on the purchaser to rebut that presumption. \ ^ ^ 

-Boiotb V. Stnufiim, 24 Beav. 631. ^ Bents and Profits,] — Where a party had 

-A purchaser had taken possession by bii> ! been eight years in. possession, and refused eitlier 
.tenant, and not under the contract, after an ab- to abandon the agreement or accept such title 
kStract had been delivered, and he. had. made no , as the vendor could give, having pahi no part oi; 
objection to the title till long after, when a suit | the purchase monev and no dent : the coint 
was threatened Held, that he had waived all | directed the agreement to be delivered up to be. 
objections .arising upon that abstract ; but that ; cancelled, anddho rents and profits i ecoi ved by 
be had not waived any objection not arising on | the purchaser to be aocoiinted for. King v. 
the abstract. . Ih. / \ Kina. 1 Mvl & K. 442. And see Ikdlty v. 





VENDOE AND PUECHASEE— 


tion of a coiiTeyance. BurrirngliSY, OaMey^Z Under Informal Agreement.] — Posses- 

Swanst. 159 ; 19 H. E. 188. sion taken under the terras of an informal 

The purchaser entered into possession. While letter, by which the plaintijff agreed to give iip> 
in possession he made improvements, cut down to S. all the deeds, and to sign and hand ovei' 
timber, sold timber, also part of the materials of all the necessary leases to enable S. to have- 
the subject of the contract, built kitchens, &c. : and possess the whole and sole contract over 
— Held, that these acts did not amount to an the freehold, leasehold, and copyhold property 
acceptance of the title. Fraser v. JBenJiett^ 1 of which the pJaintiff was possessed or interested 
Jur. 478. in. After possession, S. carried on the business,. 

Although a purchaser entering into possession, and received the rents of other parts of the 
and dealing with the property in a manner property : — Pleld, that specific pcu-forraance of 
contrary to the usage in good husbandry, may the agreement must be decreed. Feller v.. 
be a ground for compelling him to pay the Simonds, 5 Jur. (n.s.) 997. 

purchase money into court, or for the appoint- Held, also, that the right to an investigation 
merit of a receiver, it will not be a ground to of the title had been wnived by the purchaser, 
force the title on him, Osborne v. Jlarrey^ 1 Ib. And see id/wy v. A7w/, supra, col. 143H. 

Y. & C. 0. C, 116 : 11 L. J., Ch. 42. 

A purchaser of a share in a co-partnership 5 . Eeference. 

does not waive objections to the title by taking 

possession of the property, and acting as a a. In G-eneral. 

partner when ihe contract stipnlaW that a E„ie.]_General rule that court will 

goodtitlo shall be made by a specified day and ^ ^ reference to 

It appears to hare been the intention that the j^aster. unless unequivocallv, and without fraud 
purdiaser should immediately have possession surprise, waived ; a plaintiff seeking specific 

, 6 L. J. (o.S.) performance being entitled to opportunity of 
un. 104 ; Zi ti. h>. oy. making abetter title before the master^ and the 

. , . -1 . , defendant having a right to further inquiry,. 

Abstract.] A purchaser principle that bill seeks reliet beyond the- 

who took possession under agreement, admitted v. IIiles,GYes. 640 ; 6 K E. 14. 

by answer that an abstract of title had been ^ reference of title, on a bill for 

delivei^l to him, and approved by counse ; specific performance, should contain a declara- 
-Held, that he had a right to a reference to the oontoct ought to be specificallv 

the master, though he had aU along continued erformed. .Vole v. .Jacob. 49S: 

in possesion without taking any objection to will not m.uke absolute the common 

title. Jioa,-h<,U V. Jackx.m, 3 L. J. (o.S.) Ch. ordernisi to dissolve injunction without master’a 

report as to sufiicienev of title, although objec- 

Grant of Loase.J-A purchaser who, in S/* 

the full knowledge of objections to the title, ' ■ ^ 3 J > t ' ■ 

grants a lease of the property to a third party, guit against Vendor.]— The master’s report on 
taken to have waived the Ejections, reference of title will not be suspended to await 
Sidehotham, Fx ’parU\ 4 ^^ac. h C. 693 ; 2 event of a suit commenced against the 
Aiont. & Ayr. 146 ; 4 L. J., Ek. 27. vendor for recovery of part of the estate ; but 

the two suits mav be heard together. OsbaXd^- 

Knowledge of Defects.]— If a purchaser, i^ton v. Asliew, 2'j. & W. 539 ;“l Enss. 160 : 25- 

after the delivery of the abstract, on the face of 21. 

which part of the estate appears to be subject 'on a'reference of title in a suit, for specific- 
to a right of sporting, not mentioned in the par- performance, the fact that a suit has been suh- 
ticulars of sale, enters into possession, he waives sequently instituted, in which part of the lands, 
the objection. Burnell v. Brown^ 1 J. & W, js claimed adversely to the vendor, is not suffi- 
168 ; 21 E, E. 136. cient ground for reporting that a grood title* 

If a contract is silent as to the title which is cannot be made, lb, 
to be shown, the legal implication that the 

purchaser is entitled to a good title may be Validity of Contract.] — Questions as to the 
rebutted by evidence that, before the execution validity of the contract, and as to whether it is- 
of the contract, the purchaser had notice of inequitable to enforce its specific performance, 
defects in the vendor’s title. But, if the con- must be determined at the hearing ; questions 
tract expressly provides that a good title shall of title are referred to chambers. Hmd v.. 
be shown, the purchaser is entitled to insist on Oglandei% 34 Beav. 513 ; 6 N. E. 57 ; 34 L. J.,. 
a good title, notwithstanding that before the Ch. 528 ; 11 Jur. (N.s.) 498 ; 12 L. T. 627 ; 13- 
execution of the contract he had notice of W. E. 705. 

defects in the vendor’s title. If the contract Circumstances under which a question of title 
contains no stipulation as to possession being may be discussed at the hearing of a suit for 
taken by the purchaser before completion, and specific performance. Ib, 
he takes possession with knowledge that there In suits for specific performance where the* 
;ire defects in the titie which the vendor cannot contract is not disputed, it is the duty of the- 
remove, ihe taking possession amounts to a vendor to obtain an immediate reference for 
waiver of the purchaser’s right to require the title so as to save unnecessary costs, Phillipscm 
removal of those defects, or to repudiate his v. Gibbon^ 40 L. J., Ch. 406 ; L. E. 6 Oh. 428 ; 
contract. If, on the other hand, the defects are 24 L. T, 602 ; 19 W. E. 661. 
removable by the vendor, the taking of pos- In a suit for specific performance, when the- 
sesBion does not amount to Such a waiver, first question is on the contract, and the court 
GUag^ md Miller's Contract^ M X, -declares that the vendor is entitled to specific 

Ch. 654 ; 23 Ch. I). 320 ; 48 Sl- W performance, and the purchaser then insists that 

title has beeh shown, the tmrt may proceed 
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to determine whether tlio [uirchaser is entitled discharging the purchaser; subsequentlj dis- 
to any further abstract ; and if tiie purchaser is covering that a good title could be mnde, the 
entitled, the cause must again stand over, afford- court discharged the order ou paying purchaser’s 
ing hijij. the opportunity of taking any objection ct^sts and ordered reference as to title. Better 
that mav arise on tliat abstract. Ketfes ,v. v, Ovimamiey, Tam. 344.. 

Rajdim, \) Hare (App.) v. ; 1 W. E. 112. 

^ . . Before Answer.] — Motion after bill filed, 

Beciaration of Title.]— \Uien, ly on a petition before answer, for reference as to title, 
presented under the Declaratioii ot litle Act (wo as there were other matters in question. 

2h A ict. c. 67), s. 6, the petitioner proves such B Madd. 470. 

possession and states such title as, if established, Reference of title before answer; vendor 
would entitle him to a declaration, a retereiice undertaking to do all such acts, as if the answer 
will be (n.'dered to chambers to establish the title. cause brought to hearing; 

direction, if the report shall be against the 
The court being satished with the title of a fur compensation ; refused as to in- 

petitioiier to a house up London, ordered that qemnity. Balmanm v. LiimJey. 1 V. & .B. 224 ; 
the declaration establishing the title should be 12 R R 215. 


After Answer.] — The court will not, 

without consent, on bill for specific performance, 
make an interlocutory order to refer a title, the 
validity of which is denied by answer, until 
the cause is brought to a hearing. Boimjer y. 
Bright, 3 Price, 300. 

After answer submitting to perform contract, 
if good title can be made, reference was directed, 
on motion whether good title can be made, and 
whether it appears on the abstract. Wright y. 
Bond, 11 Ves. 39, 

The practice to direct a reference upon title, 
on, motion after answer, limited to the case 
where the title only is disputed. Gompertz v. 

, 12 Ves. 17. S. P., Blyth v. Elmhlrst, 

1 V. &. B. 1 ; 12 R. R. 182. Morgan v. Shaw, 2 
Mer. 138 ; 16 R. E. 161. 

On a reference as to title the court will not 
allow any inquiry to be added as to rnatters 
which have no reference to the title, and which are 
not admitted by the answer. Bennett v. Rees 
1 Keen, 405. 
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notwitlistaiiding the purchaser statetl that his Timber.] — The particulars stated thar tlu^ 
requisitions on "the abstract had not hcen com- timber would be included in the jiurchasc. 
plied with, although the time for completion had Title was not made out to the timber on a very 
long expiretl, and he had given notice to rescind. 1 small portion of the land‘d. The court referred 
Wood V. MacliAi, 5 Hare, 158. ! it to the master to inquire whether the timber 

on that portion was material to the possession 

Construction of Contract.] — Where the and enjoyment of the estate, 8teu:art v. 

question was whether “acres” in the contract CotKjiujhaoi {^Miuojuis)^ 1 Ir. Ch. E. 534. 
meant statutory or customary acres : — Held, 

that a reference of title would not be directed As to Portion of Estate.] — Where the vent lor 
on motion. FoHmaii v. Mill^ 2 Russ. 570 ; 26 entitled as to part for life, and as to other })art 
R. R, 175. absolutely, and as to the remainder it was 

doubtfurif he had any title at all, contracted to 

At the Hearing.] — The bill for specific sell the whole, a reference ordered to inquire 

peformance of an agreement to take an assign- whether the vendor could make a good title as 
ment of a lease, stated a covenant in the lease, to that part. Gmlicm v. Oliver^ 3 Beav. 121. 
not to assign without the license of the lessor, The defendant purchased an estate, having 
but did not aver that the plaintiff had or could agreed with the plaintiff that, if he made tlie 
obtain such a license : — Held, that the court at purchase, he would cede part to the plaintiff, 
the hearing would not on such facts dismiss the The court directed a reference to chambei’s to 
bill, but would refer it to inquire whether the ascertain what portion the plaintiff was entitled 
vendor could make a good title. Smith v. to, and decreed that the defendant should 

CapTOii^ 7 Hare, 185 ; 10 L. J., Ch. 322 ; 14 convey such portion to the plaintiff. Chottovk 

Jar. 086. v. Muller, 8 Ch. D. 177. 

Although a plaintiff is bound to prove his 

whole case at the hearing, yet if there be no As to Foundation of Title.] — A reference will 
failure of title, but an omission in the proof of I not be granted as to the fact on which the 
it, the court may in its discretion direct a foundation of plaintiff’s title rests; therefore, 

reference to the master to inquire into it. where the assignee of an insolvent omitted to- 

M^AUider^. 117^/67^., 8 Ir, Eq. R 250. prove that a fund which he claimed as having 

been fraudulently settled had ever been the 
b Extent of property of the insolvent, a reference as to the 

fact was refused. Holden v. lleani, 1 Beav. 
Meaning of “ Grood Title.”] — When a decree 445 ; 8 L. J., Ch. 260 ; 3 Jur. 428. 
has been made for specific performance, subject 

to the usual reference as to whether a good title Partial Waiver of Title.] — Where the defen- 
can be made, the words “good title” mean a dant has been guilty of delay, and other acts 
good title having regard to the terms of the amounting to a partial waiver of his right to in- 
contract, although the latter words are not vestigate the title, the court will refuse an 
inserted in the decree. Zq)pertou v. Alcholson, inquiry as to the items waived, allowing it to 
40 L. J., Oh. 401 ; L. R. GCh. 436: 25L. T. 4;19 proceed as to the rest. OorUss v. Siuirllng, 
'VV'. E. 733. Ir. R. 8 Eq. 335. 

A. contracts with B. to purchase an estate, and, 
General Reference,] — Where the defendant after accepting the title, agrees to sell to G., wiio 
exj>ressed himself willing to accept the title, if refuses to complete, on the ground of having dis- 
a particular objection then referred to were covered another will, not set forth in llic 
removed, the court ruled that the reference to abstract, but supposed to affect the title. (Tpoii 
the master as to the title must be in general a bill by the original vendor against A., w}k> 
terms, and not confined to the particular oh- admitted the title, by consent of both parties, a 
jection. Lesturgeon v. Martin-, 3 Myl. &: K. 255. reference was directed to the master to inquire 
When money in court is subject to a trust for whether a good title could he made, regard 
investment in land, and the tenant for life enters being had to tbe w'iff only. Zbnd v. Barr. 2 
into a provisional contract for the purchase of Mer."^57. 
an estate, subject to conditions of sale, the 

court makes a general reference as to the title. Trustee — Successive limitations.] — Semble, a 

Msgrudi v. Laws, 34 Beav. 58. tnistee under an old trust creating successive 

Where land is purchased for immediate occu- limitations of equitable interests, some of which 
■pation the court will not direct a general inquiry had failed, is entitled, before he can be required 
‘ as to title, so as to give the vendor an opportunity to convey, to have the equitable title of those 
‘ of making good defects which existed in the who call for a conveyance ascertained by inquiry, 

. title when possession shoxikl ■ have been -given, and to have the deed of conveyance settled in 
V. 47 1. J., Ex. IBlq 3 Ex. I). 72; the ’master’s office. Goodson v, MlUosft, 3 Rusa^ 

vf' A. ‘ ■ ■ ■ ' ' 588 ; 27 E. R. 127. ' . 

pM Hitej the’r^terenee may extend 

- yy to aJlpthat concerns the of 0oiitTWtt3*^Wh©re the title 

matters : it may be extended. ■ to a contract is made out by showing the title to 


which is the subject 
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not be made, the mastei" should state when it was; 
first shown that a good title could not be made, 
with liberty to state special circumstances as to^ 
the time when it was first shown that a good title 
could or could not be made. Martin y, Jardinr. 
r L. J., Ch. 250. 

An inquiry was directed as to the title, at what 
time the abstract was delivered, and whether it 
was sufficient, but the court would not decide 
upon any . matter of relief. 3£oss v. 3{atlip.ws^ % 
Yes. 329. 

Where specific performance is sought, and 
there is a reference to the master to Lxvk into- 
the titles or to ascertain who the parties to the 
conveyance are, that reference enables the vendor 
to make good any defect in his own title, or to 
procure a conveyance up to the date of the 
masters report and of the decree ; luit when the 
court had come to the conclusion that there was 
no binding contract, and refused .specific 
formance, the court declined to make any 
reference to the master. Glatj v. RutTord, 5 Dc- 
G.&Sm.76:8. 

Practice — Evidence.] — Order for a reference as 
to title ought to contain directions for production 
of deeds, &c., and examination of parties upon 
oath. Winterhottom v. Inghum, 9 Sim. 654. 

On reference whether a good title can be made, 
the master proceeds on the abstract only, unless- 
the purchaser requires the production of the 
deeds ; and if he omits to make such requisition, 
he cannot except to the report, on the ground of 
the deeds not having been produced. Poole w. 
Shergold, 1 Cox, 160 ; 1 R. R. 37. 

If 'a refei'ence as to title is made on motion,, 
the master has the same power to examine wit- 
nesses as if the reference had been made by- 
decree. Woodrojfe \\ Titter ton^ 8 Sim. 

— - CounsePs Opinion.] — Qujere, whether 
the master on a reference as to title can require' 
the parties to procure the opinion of any con- 
veyancer whom he shall select, upon the 
abstracts. Flower y. Walker^ 1 Euss. 408. 


tlie coiu’t will enter into the question of the 
title to the land at the time vi the contract ; 
jmd if the party i,i'i.sisting on the contract makes 
out a good titie to the land at that time, the 
court will direct a reference to the master as to 
tliO subs.Hp.ieut title, ^'afor v. (drot/doa Canal 
Co., 4 Y. .k C. 40r> : 13 L. J., Ch. 89.' 


Sale of Shares.] — A vendor, by public auction 
of shares in a company, incorporated by act of 
pai'liameiit, at the request of the purchaser, 
execut.ed a transfer to a third party, who did not 
accept the transfer, or register himself as a 
shareholder. On a bill filed by the vendor 
against the pm-cbaser for a specific performance, 
the court directed the usual reference as to title. 
Shaw V. Fldier, 2 De G. & Srn. 11 ; 12 Jur. 162. 


Plea denying Title.] — The truth of a plea 
that the plaintitf is not executrix of her testator, 
must be tried iindbr a reference, and not a re- 
plication. JBowrkr. v. Kelly, 1 Hog, 172. 

When Title First Made.] — Inquiry as to time 
when title could be made is the subject of 
further directions after report upon titie, and 
is not to be combined with reference as to title. 
Gihso7b V. Clark, 2 V. & B. 103. S. P., Luhin v. 
LUjlithody, 8 Price, 606. 

Where it is not only a q\,iestion of title, but other 
questions are made, the court will not direct an in- 
quiry as to when the title wu^s first shown. Potter 
V. Crossley, 28 L. T. 137 ; 5 W. R. 35. 

W^here'the defendant disputed the contract, 
the court only gave the common inquiry as to 
title, refusing an inquiry as to when first a good 
title could be made. Morris v. Wilson, 5 J ur. 
(N.s.) lOS. 

On a reference of title, the master having re- 
ported that a good title could be made, order re- 
ferring it hack to the master to see whether such 
title could have been made prior to the filing of 
the bill. BiraliY. Haynes, 2 Mer. 444. 

.Decree for a reference upon the title ; after a 
report approving the title, the defendant is en- 
titled to have an inquiry at what time a title 
could have been made. Daly v. Oshorne, 1 
Mer. 382. 

The court will, for the future, add to the refer- 
ence as to whether a good title can be made, a 
direction to inquire and report at what time a 
good title could have been shown, as interest on 
the purchase money will be payable from that 
date. EnragM v. Fitzgerald, 2 Dr. & War, 43 ; 1 
don. & L. 181 ; 8 Ir. Eq. R. 87. 

Motion may he made on bill for specific per- 
formance, for reference as to title, and whether 
title was shown 'prior to filing bill. 3 

Madd. 495. 

The defendant insisted that time was of the 
essence of the contract, and that the abstract had 
not been delivered within the time agreed on. A 
reference withoTit prejudice was made on 
■motion as to the title, and when it was first 
shown. Foxltme' v, Ameoats, 3 Beav. 496 ; 4 
Jur. 1053. 

Where there is a reference as to whether the 
vendor can make a good title, and if so, when 
such titie was first shown,” the making and 
showing a good titie are distinct matters, Parr 

V. Lomgrove, 4 Drew, 170 ; 4 Jur. (27. s.) 600 ; 6 

W. E. 201, 709. ' 

■ Where- the answer stated that a good title could 
not he made, the ‘‘court ordered the usual re- 
ference, and directed, tliat If a good title could 


6. Report. 

a. Form of. 

CounsePs Opinion.] — It is informal for thc' 
master to state on his report that he has founded 
his opinion as to the title upon the opinion of a 
conveyanceT. CoUanl, In re, 10 Beav, 334. 

Befects in Title not Stated,]— Report generally 
that a good title could not be made out, irregular. 
The master should state the precise points in, 
which the title is defective. Green v. Monks. 2 
Moll. 326. 

It is informal to report a good title conditio, n- 
ally on performance of an undertaking to do 
certain acts. The master ought to gi ve a reason- 
able time to do the acts, and afterwards make 
his report. Magetmk v. Fallon, 2 Moll. 576. 

Upon reference, a report that A., with the con- 
currence of 0., &c., can make a good title, is an 
excess of his authority, being a report upon the 
conveyance rather than upon the fact, title or 
not. Lmlsy, 

A report that good title cannot be made out tcr 
an integral part of an estate sold in one lot, is 
tantamount to a general report that a good title 
could not be made out. Prendermtst v. Eure, 2 
Hog. 80. 

Title reported good by deputy re.membrancei* 
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in creditors’ suit, purchaser not bound to take it Exceptions how raised.] — Purchaser dissatisfied 
if only primii facie title. JSytoti v. Dioken^ 4 with report of title of premises sold under decree, 
Price "303. must move for leave to file exceptions thereto ; 

otherwise, the motion to contirm may be made 
Tb. Exceptions to. absolute in the first instance, but on moving, if 

prepared, he may show exceptions iristanter. 
aeneral Buie.]— Where a party objects to a j^yton JDlcken, 4 Price, 303. 

■master’s report as to title, his proper course is to 

file exceptions, and set them down for hearing in Beferring to Chambers.] — Objections to 

the cause list. Ilarivood v. FI. & K. 540. chief clerk’s finding as to title should be made 

A plaintifi: cannot, after proceeding before the and at once referred to the judge in chambers 
master on a reference as to title, rely on previous before certificate made, as the cheapest mode of 
-.acts of the purchaser as binding him to his deciding the question! Parr t. Lorry rove, 4 
purchase, notwithstanding a report of bad title. Drew. 170 ; 4 Jur. (N.s.) 600 ; 6 W. E. 201, 700. 
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ilio conTevarico : — Held, that the exceptions 
Avere irreg'iilar being exceptions not to title, but 
to convevcuicc, but that the exceptant would not 
be compelled to complete as the objection for 
want of parties was fatal. Oldham v. WilMns^ 

I Ir. Eq, H. 51). 

Vendor taking Objection.] — A vendor 

took an oxcc])tion, which contested the validity 
of liis own title : — Idcld, that it was irregular. 
Bnidlt'ij V. JItuito/i, 15 Hcav. 150. 

Compromise — Infant.] — Where a com- 
promise was entered into affecting the interest of 
an infant, and in pursuance thereof a report and 
decree were made and the property sold : — Held, 
allowing exceptions to the master’s re]_>ort of 
good title, tliat the report and decree, being 
founded on a consent wliich the court had no 
jurisdiction to take, were erroneous, and the 
title under it was bad. Weir v. Chamley^ 1 
Ir. Gh. 11. 295. 

Pending an appeal from that decision, a deed 
of appointment was executed. On referring 
back the report to the master, he found that by 
this deed a good title could be made, but that 
the appointment was not bona fide and was Ymid : 
— Held, that the title was too doubtful to be 
forced on a purchaser, and the exceptions to the 
master's further report of good title were also 
allowed. Ih. 

Sale before Eeport.] — Decree directed the 

master to inquire and state what estates passed 
by the will, and that all the estates which the 
master should find to have passed should be sold 
with his approbation. The master having ascer- 
tained what estates passed, proceeded to sell them. 
The purchaser objected because the master had 
not made any report in pursuance of the first 
direction in the decree, but the objection was 
overruled.. Bylies v. Taylor^ 16 Sim. 5G3. 

Waiving Objections.] — ^V^here a purchaser 
moved for a reference to chambers, to inquire 
whether the vendor could make a good title, , 
and that the reference should be without pre- 
judice to any question in the cause : — Held, 
that the purchaser hail waived a defence that 
the vendor had not made a good title in time. 
Heed V. Bon Pedro Worth Bel Bey Gold JHnlny 
Co., 9 Jur. (iv^.S.) 365. Affirmed, 3 Do G-. J. &: S. 
593 ; 2 H. R. 473 ; 32 L. J., Ch. 773 ; 9 L. T. 132 ; 

II W. li 935. 

Costs.] — ^An estate, described as a free- 
hold estate for three li\ms, with covenant for 
perpetual renewal, was sold under a decree. 
It jwas doubtful whether there was a covenant 
for perpetual renewal, but on appeal from the 
master’s report that the title was not such as 
the purchaser could be compelled to take, the 
pm’ciiaser agreed to accept the title, being 
allowed his costs. Shej?jjcird v. JOoolan, 3 Dr. & 
War. 1 ; 5 Ir. Eq. R. 0. 

Objection Concluded by Becree for Specific 
Performance,] — On a sale by a trustee, lie stipu- 
lated that his receipt should be an effectual and 
conclusive discharge, and that the purchaser 
should not require the concurrence of the cestui 
que trust. A decree was made for specific per-' 
form^mce and reference as to titla The master 
found in favour of the trustee ; and upon 


exceptions the purchaser contended that tlie niie 
as to the concurrence of the ccstuis quo Irustent 
being one for their protection, it was a breach 
of trust to stipulate that they should not 
concur ; but the court held the point concluded 
by the decree. Wllldmon v. Hartley, 15 Beav. 
183. infra, col. 1453, 

7, Doubtful or Defective Title. 
a. In General. 

Doubtful Title.] — Specific perfoi-inancc will 
not be decreed where title is doubtful. Collar d 
V. Sampson, 1 Eq. R. 262. S. P., Cooper v. 
Benne, 4 Bro. C. 0. 80 ; 1 Ves. J. 505 ; Price v. 
Strange, 6 Madd. 159 : 22 R. R. 266 ; BMile 
V, Kidd, 5 Ves. 647 ; Hartley v. Pehall, Peake, 
178 ; 3 R. R, 668 ; Wilde v. 'Fo7% 4 Taunt. 334 ; 
13 11. R, 616. 

The court will not compel a purchaser to take 
a title depending upon matter of fact, if the fact 
does not admit of" satisfactory proof, or is not 
i well proved. Smith v. Beath, 5 Madd. 371 ; 21 
!R.R.314. 

Purchaser is not to be compelled to take a 
doubtful title, depending on the decision of 
certain legal questions. Sloper v. Fish, 2 V. & B. 
145. 

Where the ability of the vendor to make a 
good title to a portion of the premises sold 
' depends upon a doubtful question of faot or 
I of law, the title will not be deemed a good or 
I sufficient title as between vendor and purchaser. 

I Simmons v. Hesidtine, 5 C. B. (N.S.) 554 ; 2S 
I L. J., 0. P. 129 ; 5 Jur. (N.S.) 270 ; 7 W. R. 133. 

Purchaser not compelled to take a doubtful 
title even where the defect of title appeared on 
the abstract delivered before he filed his bill., 
Stapylton v. Scott, 16 Ves. 272 ; 10 R. R. 179. 

A purchaser is not bound to take a doubtful 
title. Therefore, where the vendors derived title 
under an assignment made by a party for the 
' benefit of his creditors, in itself an act of bank- 
' ruptcy : — Held, that they could not compel the 
purchaser to accept the title, without proof that 
there was no creditor in a situation to sue out a 
commission against the assignor. Pott v. Turner, 

4 M. & P. 551 : 6 Bing. 702 ; 8 L. J. (o.s.) C. P. 
282. ■ 

Marketable Title.] — Purchaser must get such 
a title as he can force down upon a repurcliaser 
from him. Mag earns v. Fallon, 2 Moll. 578. 

Equity does not compel a purchaser to take 
such a title as a willing purchaser might be, - 
satisfied with. KnatcdihvM v. Gruehor, 3 Mer. 
140 ; 17 R. R. 35. 

Opinion of Oourt as to Title.] — On a , 

vendor’s bill for specific performance, the- 
opinion of the court was much in favour of the 
title ; but the court, being unable to found that . 
opinion upon any general rule of law, or upon ■ 
reason so conclusive as to satisfy the court that, 
the purchaser taking the title might not be 
exposed to substantial litigation, refused to 
decree a specific performance. Pyrlm v. Wad- 
dingliam, 10 Hare, 1. 

The rule rests upon the principle that every 
purchaser is entitled to require a marketable 
title. Ih* , 

It is the duty, of the court, on questions of 
title depending on the possibility of future 
rights arising, to consider the course which 
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Where a bill for specifiG performance by a 
vendor has been dismissed in the court below 
upon a question of title, it requires a very strong 
case for the court of appeal to force the title 
upon the purchaser. Collier v. M^Bean^ 35 
L. J., Ch. lU ; L. B. 1 Ch. 81 ; 12 Jar. (^qs.) 
1 ; 13 L. T. 484 ; 14 W. R. 156. 

When a question of title involves a question of 
general law applicable to all similar cases, the 
court of appeal is bound to say one way or 
another what the low is. Alciemider v, MllU^ 
40 L. J.. Ch. 73 ; L. R. 6 Ch. 124 ; 24 L. T. 206 ; 
19 W. R. 310. 


would be taken if the rights had actitally arisen, 
and were in course of litigation. IK 

A raarkctablo title is a title which at all times 
and under all circumstances may be forced upon 
un unwiRing purchaser. Ih, 

The hare possibility that another judge might 
ill ink a t itle open to question is not a sufficient 
teasoti for refusing to com^jel a purchaser to 
complete, where the court itself entertains a 
litrong opinion in favour of the title ; but wdiere 
ihere is an actual adverse decision, the court, 
diough thinking the question free from doubt, 
will not compel a purchaser to take the title. 
MulHnqs V. Tri)ide)% 39 L, J., Ch, 833 ; L. R. 
10Eq.'449; 23 L. T. 580 ; 18 W. R. 1186. 

The principles laid down in Pijvlie v. Wad- 
dingham (supra) approved of ; but the decision 
disapproved of, and not followed under precisely 
jjimilar circumstances. IIj. 

To force a title on a purchaser, the opinion of 
the court must be so clear that it does not 
apprehend that another judge w'ould form a 
different opinion. Buffers v. Waterhotm, 4 
Drew. 329 ; 6 W. E. 823. 

Though the court may entertain a strong 
.opinion in favour of the title of a party, if it 
were a contest between him and another claim- 
ing title, that is not sufficient in a suit for 
specific performance. Ih. 

The court will not enforce specific performance 
of a contract for sale against a purchaser, 'where 
a question of title has to be determined, upon 
wiiich the court is not clearljMii favour of the 
Tcmlor. Burnell v. Firth, 15 W. B. 546, 

Iii compelling a purchaser to take a title, the 
court fiu'merly acted upon its own opinion ; but 
now it will jiot compel him to take it if the 
])oint is doubtful. Id, 569. 

Where, on a reference as to title the master 
reports in favour of the title, but the court holds 
it to be so doubtful that the purchaser should 
ijot be compc-llcd to take it, the bill may be 
liismissed, without allowing the exceptions. 
Bodmson v. Ulllner, 1 Hare, 578, n. 

Where presumption in favour of title is so 
strong that a judge would feel himself bound to 
give a clear direction to a jury, tlie purchaser 
wonkl be concluded thereby ; but if the pre- 
sumpdon ^vould be left for a jury to determine, 
he would not be bound to take it. Emery v. 
arjcocli, 6 Madd. 57 ; 22 B. B. 236. 

Decision of Court.]— Observations on the duty 
of the cuurt to decide doubtful questions of title 
as betwteu vendor and purchaser, Oshorm v. 
Rmvlett. 49 L. J., Ch. 310 ; 13 Cb. D. 774 - 42 
1.. T, 650 ; 28 W. B. 365. 

It is the duty of the court to decide doubtful 
questions <")f title, and when so decided they can 
no longer be considered as doubtful, so as to en- 
title purchasers to iwst specific performance. 
Boll V. IloUhy, 42 L. J., Ch. 266 ; L. B. 15 Eq. 
178 ; 28 L. T. 9 J 21 W. B. 321, 

Court of Appeal,] — \VTiere the title to an ; 
estate is doubtful, and has been held bad by a 
jucige of the court, the court of appeal will not 
force it on a purchaser. S tikes y. Shear d, 9 Jur. 

; 9 L* T. 430 ; 12 W, B. 117. 


Prima facie Title.] — Title reported good by 
deputy remembrancer in creditors’ suit : pur- 
chaser not compellable to accept it, if only a 
prima facie title. Ei/ton v. Dlelten, 4 Price, 303, 
It is difficult to say what ground of defect of 
title is sufficient to induce the court to refuse a 
decree for specific performance. Bull v. 
JIutf'liens, 32 Beav. 615 ; 9 Jur. (N.S.) 954 ; 8 
L. T. 716 : 11 W. B. 866. 


Title at Common Law.] — In a court of law 
every title which is not bad is marketable. 
Bom illy V. James, 6 Taunt. 263 ; 1 Marshall, 592. 

A court of law will adjudge a title to be either 
good or bad, having no middle term for it, 
Malerley v. llohim, 5 Taunt. 625 ; 1 Marshall, 
258. 

In an action to recover back the deposit on a 
purchase, upon the vendor’s failure to make a 
good title, the courts of law will collaterally 
inquire whether the title is good in equity ; fora 
contract to make a good title means a title good 
both at law and in equity. Ih, 

In an action to recover a deposit on the ground 
of a defect of title, the party bringing the action 
must prove the title bad ; and it will not be 
sufficient to show that the title has been deemed 
insufficient by conveyancers who have been em- 
ployed to advise upon it. Cam fold v. Qllhert, 
4Esp. 221. S. P., BoymanY, Gutch, 7 Bing. 
379 ; 5 M. & P. 222 ; 9 L. J. (o.s.) C. P. 63. 

Previous Decision on.] — Specific performance 
decreed with costs, in a case where the defendant, 
objecting to title, had been served with notice 
of a prior decision in a different cause, in favour 
of the same title, against a similar objection. 
Biscoe V. iVllhs, 3 Mer, 456. 


Validity depending on hona tides.] — Where 
the validity of a deed depends upon the bona 
fides of the transaction, to be collected from ex- 
trinsic circumstances, a court of equity will not 
compel a purchaser to accept a title n ruler the 
deed, because neither the purchaser nor the court 
had adequate means of ascertaining the circum- 
stances. Hartley v. Smith, Buck, 368, 
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to complete, if the title appears to be manifestly 
bad. JJlaehfofd w KirkiJatrlck, C Beav. 2B2 ; 
12 L. J,, Ck.'lOS. 

Acceptance by Directors.] — Though an 

Individual vendee may con’^eiit to accept a de- 
fective title, it is doubtful whether tlie directors 
of. a railway company, acting on bolialf of the 
companv, can do so. Semble, 

Rtf. T. hawhe.% 5 H. L. Gas. :^3i ; 24 L. J., Ch. 
"oOi ; W. li, 609. And see IJrt'rni.sdi v. Rrtncn^ 
■26 L. J., Ch. 20 ; 2 Jur. (x.s.) 1043 ; 4 W. li. 

' 7S3. . 

Strengthening Defective Title.]— If a pur- 
chaser on the completion of his ]>nrcha3e 
ncpiires a defective title, that defective title can- 
not afterwards be strengthened either by his own 
fraud or the fraud of any other pcj'son. Jltfutlt 
V. Crealorh, 44 L. J., Ch.^157 ; L. K. 10 Ch. 22 ; 
31 L, T. 650 ; 23 W. E. 05. 

b. Objections. 

i. In General. 

And see cases supra, col. 1447. 

Wiiat are.] — Objections to title mean such 
objections as^can only be properly the subject 
of adjudication upon the investigation of the 
title, as where the dispute is as to the application 
of the conditions of sale, the propriety or 
validity of the conditions not being questioned. 
Wood Y. Machu, o Hare, 158 ; 30 L. J., Ch. 21. 

Mere suspicion, upon opinions in the abstract, 
^c., will not support an objection by a purchaser. 
McQueen v. Farquhar, 11 Yes. 467 ; S B. li. 212. 

Uncertain Stipulation.] — As between a vendor 
and purchaser, a purchaser cannot object to the 
vendor’s title on the ground that he is under a 
stipulation to do an act, the nature of which is 
so uncertain that he could not, on bill tiled, be 
compelled to do as stipulated. Taylor v. 

2 Drew, 391. 

Vendor agreeing to Bemove Objection.] — A 
vendor, after recognising an objection to the 
title, and undertaking to remove it, is, by his 
misconduct, precluded from insisting that the 
objection is untenable. Ashton v, Wood^^ 3 Sm. 
A;G.436; 3 Jur. (n.s.) 1164. 

A party who has covenanted to pay off an in- 
oumbrance on premises subject to a trust for sale, 
will not be allowed to raise an objection to the 
sale of the property on the ground of the exis- 
tence of that incumbrance. Itohorts w Bomn^ 
3L. J.(o.s.) Ch. 113. I 

Purchase advised by Solicitor— Sale to same 
Solicitor,] — A. purchased on the advice of his 
solicitor D. A. died, and his devisee sold the 
property to D. On a bill for specific performance ! 
by the vendor : — Held, that D. could not, on | 
purchasing the property himself, set up an ob- 
jection which he did not think important when 
advising his principal, JBec'Cor v. Slni;psoii^ 
Tam. 69 3 31 E. R. 67. 

liability to Haintain Pences.] — Lands were 
sold as fee-simple, but the owner was bound to' 
raise and maintain the fences, and keep the 
drains and watercourses clear, &c. : — Held, that 
the purchaser could not be compelled to accept 
the title. ■ LarlRm v. JRosse (Lord^^ 10 Ir. Eq. R, 


Right to Pre-emption.]— A railway co:npany 
having under their act the usual power to sell 
surplus lands, contracted to sell and afterwr.rds 
offered them to the owners of the adjoining land. 
On this groimcl the purchaser objected to com- 
plete : — Held, that the objection was a question 
of conveyance and not of title, and that the pur- 
chaser must complete the contract. Lomloi d’ 
Greenwich Ry. v, Goodehild, 3 Railw. Cas. 
507 ; 13 L. J., Ch. 224 ; 8 Jur. 455. 

It is no defence to a suit for specific performance 
against trustees of a turnpike road, that the land 
they have contracted to sell is liable to i)rc- 
emption by the owner of the adjoining land 
under the General Turnpike Act, 3 Geo. 4, c. 126, 
s. 39, the purchaser being content to take such 
estate as the trustees could convey. Barrett v. 
ifL/y, 2 Sm. G. 43. 

Parties — Creditors.] — Mortgage debt and 
premises were assigned by mortgagee to trustees, 
with all the same po-wers as mortgagee had : — 
Held, on exceptions to title, because scheduled 
creditors were not parties to the bill, that the 
trustees could make a good conveyance, and that 
the exceptions ought not to have been made to 
title, but to the conveyance. Bhihs v. Bohel y 
(Lo?vl)^ 2 Madd. 227. And see Oldham v, 
Willdns^ supra, col. 1448. 

Illegitimacy.] — Objection by a purchaser upon 
illegitimacjq upon the circumstances that the 
register of marriage could not be found, an in- 
accurate statement in a deed, and some particu- 
larity of description of a child in a will. Objec- 
tion overruled upon a release reciting generally 
that objections were taken which bound the 
party to inquire into the nature of the objections, 
Brayhrolte QLord) v. Biskij), 8 Yes. 417 ; 7 E. B. 
106. 

Conversion— Deed not Executed.] — It seems to 
be no objection to a title that a person, who sixty 
years back wms the survivor of three trustees for 
sale, did not execute a conveyance purporting to 
he made by him and the parties beneficially 
interested, possession having gone under that 
conveyance, and the estate in equity being con- 
Y'erted into personalty. Townsend v. Chant jjcr^ 
noion^ 1 Y. & J. 538 ; 30 E. E. 825, 

Apportionment of Bent — Concurrence of 
' Lessee.] —Case sent to law, whether purchaser 
of lot 2 would, by a conveyance of vendor 
alone, without the concurrence of the lessee, 
acquire the same rights and remedies against 
lessee, in respect of the apportioned rent of 
■lOl. therein to be reserved to him, as he would 
acquire in case no rent were mentioned in 
such conveyance from a vendor, by a jury, 
for that part of the reversion comprised in lot 2. 
Bliss V. Collins J 4 Madd. 220. 

Partnership Debt — Account. ] — A, conveys 
lands on trust to sell, if the unsatisfied debt 
of a partnership should at a given time exceed 
40,000^. ; the trustees sell and convey by a 
deed -which recites that the debts of the 
partnership exceeded the specific amount, and 
that A. had died intestate as to his real estate, 
and the heir-at-law of A. joins in that deed, 
and enters into a covenant for the title of the 
trustees, a covenant against all acts done by hi.n 
or his father, and a covenant for further assur- 
ance* It -afterwards appears to be iinceituin 
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deed of niortga.^’G. The defendant sold nnder ai 
condition that he should deduce a good title to 
the premises for the lives by which they were,' 
held under the lord, but that no earlier or other 
title should be deduced : — Held, that the defen- 
dant showed no title in himself, as no surrender 
had been made to his use by A., and that the- 
vendee was not precluded by the conditions fro nr 
taking his objection to the title. SelUvh v.. 
Tretor, 11 M. & W. 722 ; 12 L. J., Ex. 401. 


whether A. had not devised his real estate : — 
Held, that the purchaser is not entitled to have 
an account taken of the debts in order to 
establish the fact of their having exceeded the 
poccitied amount, llallet v. MiddUton^ 1 Buss. 


JiTon-payment of Purchase Money.] — Proviso* 
on sale of leaseholds that B. should not assign 
over till the purchase money was }mid, the pre- 
mises having been taken in execution fo}‘ a debt 
of B., who had not paid the purchase money,, 
were sold by the sheri:flc to B., who agreed to 
complete on having a good title Held, that the- 
non-pajmient of the purchase money by B. was 
a sufficient objection to the title. Elliott 
EdiaardSy 3 Bos. & P. 181. 


Concurrence of Remaindermen — Sale in Life- 
time of Tenant for Life.] — Conditions of sale,, 
after stating that the estate was limited to C. for 
life, with remainder to trustees intrust to sell for 
the benefit of her children, [U’oceeded as follows : 
“ And there being three such claildren only, all of 
whom have attamed the age of twenty-one, such 
children or their trustees sliall, if reciiiired, join 
in the conveyance to the purchaser, but tio objec- 
tion to the title of the vendors shall be made ob 
account of the sale taking place during the life 
of C.” Two- of the children Wv^re married women,, 
whose shares were settled with trusts for their 
infant children : — Held, that neither the chil- 
dren of C. nor the trustees could join in a con- 
veyance, and therefore a purcliaser was entitled 
to recover his deposit. 2losloi/ v. Iltfde^ 17 
Q. B. 183 ; 20 L. J., Q. B. 539 ; 15 Jur. 

Trust for Sale.] — Specific performance, resisted', 
on the ground that antecedently to the coiitract 
a trust for sale had been created in the pur- 
chaser, an incumbrancer in possession. Chamhevsi 
V. Walters^ Coop. t. Brough. 91. 

Ambiguous Document.] — ^A court of equity 
will not, at the end of half a century, fix upon a. 
purchaser a difficult construction of an ambiguous, 
instrument, which it might have done as between 
the original parties in case there had been no 
.sale. Thom])8oii v. 1 Dr. & War. 259. 
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'decTGfi again/ .sl: f:he tenant for life for such per- 
formance as was ill liis p(rvYer, as it would be 
prejudicial, to the other parties interested in tlie 
•settlement. Thomas w Berlntj, 1 Keen, 729 ; 6 
X. J., Cli. 267 1 Jur, 427. 

Special Occupant.] — Testator deyised all 

ois rerd estate Yrhatsoever, “ excc})t what is here- 
inafter nieutioned and devised,” in strict settle- 
ment, ami. gave annuities, whicli he charged 
upon a rcctoj'y helil by him under a lease for 
iiivea ; lie gave part of hi.s personal estate specific- 
ally, and directed the residue to be laid out in 
la n.d, t'o be settled to the same uses as his real 
•estate ; the heir contracted to sell the lease of 
itho rectory, and, upon a case, the certificate was, 
that the lease did not pass by the will, but do - 
V()lved on the heir as special occupant : but the 
llord chancellor considered that title too doubtful 
•to be forced on a purchaser ; an act of parlia- 
ment was therefore obtained. Slwjjidd v. Mul~ 
Kjrave{Lonl\ 2 Yes. J. 525, 

Compromise by Infants — Mala fide Ap- 
pointment.] — In an action the master found, 
upon tlie consent of the trustee of minors, that 
certain legacies and rent-charges were in equal 
pi’iority, and that the finding was in the nature 
<d a compromise, and beneficial to the minor. 
The report was confirmed by a final decree, and 
-the lauds were decreed to be sold : — Held, allow- 
ing exceptions to the master’s report of good 
title, that the report and decree, being founded 
on a consent which the court had no jurisdiction 
to take, were erroneous, and the title under it 
was had. lFei> v. Chamley^ 1 Ir, Gh. R 295. 

Pending an appeal from the above decision, 
•which was affirmed, a deed was executed appoint- 
ing the rent-charge, and the master on review 
found that a good title could be made by .reason 
of said deed ; semble, that the appointment, 
having been made on an emergency, and not 
bona fide for the end designed by the donor of 
tlie power, was void :-~Held, that the title was 
too doubtful to be forced on a purchaser, and the 
exceptions to the masters further report of good 
it i tie were also allowed. Id, 

Contingent Eemainders Destroyed.] — Specific 
performance decreed, though vendor’s title was 
founded on destruction of contingent remainders. 
JIasker v. SHtton, 2 Sim. & B, 513. And see 
Ihiake v. IGdd, 5 Yes. 047. 

Tenant in Tail— Eecovery.] — Title depending 
•on recovery suffered by tenant in tail, the rever- 
sion of which had vested in the crown by 
.attainder of reversion : — Held, not such a title 
as purchaser is bound to accept. Mossc v. 
CUmmorrls^ 3 Bligh, 62. 

Devise to trustees of a freehold for a term of 
Tears, to pay debts and legacies, and, after 
testator’s decease, to his wife for life ; then to 
T. C,, son of the late R. C., all that my estate 
vfiiere I now live, and all that other estate and 
premises thereto belonging, situate, &:c., called or 
known by the name of W. estate, now in the 
lioiding of T., for his own use during his natural 
life, with remainder to the first son of the body 
.of the said T. C. law^fully begotten, severally and 
.successively in tail male of the name of C. And 
for want of such lawful issue of that name, 
Aeiiher by my said grandson T, C., or my son 
J. 0., then I give and devise the said estate 


where I now live, and the W. estate, amongst 
my daughters and their children, share and share 
alike, to hold unto them, his, her, or their heirs 
for ever as tenants^ in common, and not as joint 
tenants.” T. C. suffiered a recovery. He had no 
child: — Held, that the devisee could make a 
good title in fee. The question of title or no 
title being matter of opinion for the court, the 
purchaser is bound thereby, and cannot object 
to complete the purchase on the ground of the 
difficulty of the question on which the title 
depends. v. 12 Price, .599. 

Copyholds.]— -Devise of copyhold estates, 

the legal estate being outstanding, to my son 
R., to be entailed upon his male heirs, and, 
failing such, to pass to his next brother, and so 
on from brother to brother, allowing 2,50DZ. to 
be raised upon the estates, for female children 
each ” ; whether a trust executed or executory ; 
and, if the latter, whether an estate tail in Ih, 
qumre. The point too doubtful to compel a 
purchaser to take the title. Jerwke v. 
umderland, 1 J. & W. 559 ; 21 E, R, 229. 

Residence Clause.] — Devise to A. for life, 
remainder to trustees to preserve contingent 
remainders, remainder to sons of A. in tail, 
remainder over, with a proviso that the person 
entitled should live and reside on the estate ; 
and for default thereof all the devised estates to 
go over to the person next in succession : — Held, 
in a suit by partie.s making title under a 
recovery suffered by A. and his eldest son, for 
specific performance, that it was too uncertain 
what the te.stator meant by “ live and reside ” 
for the court to determine that there had been a 
forfeiture, and a specific performance decreed. 
FilUm/Jiam v. Bromley^ turn. & E, 530 ; 24 
R.E. 136. 

Statute of limitations.] — In 1763 B., C. and 
D. took possession of lands, to one-fourth of 
which A. was also entitled under marriage 
articles. In 1783 thej^ levied a fine, and con- 
veyed to a purchaser fur value, and coven.'intod 
that they were seised in fee. There were several 
subsequent conveyances for value. In 1847 the 
lands were contracted to be sold : — Pleld, that 
the legal title of A. and her heirs to one-fourth 
of the lands was barred by the statute of limita- 
tions, as a court of law would not notice the 
executory trusts of the articles, and the several 
conveyances operated as disseisins. Semble, the 
equitable title of the heir of A., on failure of 
issue of B,, G. and D., was also barred ; but : — 
Held, that as a fine created no discontinaance in 
equity, the title was too doubtful to be forced on 
the purchaser. A conveyance of all her estate, 
&;c., was obtained from the devisee of the heir- 
at-law of A., and was held to put an end to the 
objection. Stewart v. Conymliam (JIar(i'ids\ 1 
Ir. Oh. E. 534. 

Secret Purchaser— Gllebe laud.] — A purchaser 
of land, formerly glebe, sold for redemption of 
land tax, not bound to complete when it appears 
that, upon the prior sale, the rector was the 
purchaser in the name of his curate, Grover v. 
Bug ell, 3 Russ. 428 ; 27 B. B. 103, 

Lease — Coveuauts.]— Lessee subject to cove- 
nants cannot compel specific performance of 
agreement to purchase, though he ofi'ers to 





: Trust to Sell.] — Devise to trustees an(lj. 

the survivor of them, and the heirs and assigns, 
of such survivor, upon trust to sell, the siivviving; 
trustee having devi.sed the trust estate to persons, 
who sold. Semble, that the legal estate trust to** 
sell passed by the devise, but the title was toc;- 
doubtful to be forced on a purcdiaser. Anltton v. 
Wood, 3 Sru. cS: G. i36 ; 3 3ur. (N.S.) IKJ-l. Amt 
see cases supra, col. 1101. 

Codicil] — Testator by his will, in his owm 

handwriting, devised an estate to Ann Aspinali 
and her heirs, if she should be. then living ; buty, 
if not, then to her issue arul their heirs. Tie 
afterwards made a codicil : “ This is a codicil to 
the last will and testament of me, S,, and which 
will I some time since made in own hand- 
writing, and thereby devised to John Aspinall 
as therein mentioned.” At the date of ■ the 
codicil, Ann Aspinali had a son named John* 
An objection as to the presmnption of a later 
will was overruled, as the will contained a- gift, 
which might take effect in favour of John 
Aspinali. Jlowarth v. Smithy 6 Sim, 131. 

Separate XTse.] — A title to real estate,, 

accruing under a devise to trustees for an. un- 
married woman for her life, for her separate use^ 
and, on her deirth to convey it to her husband, is 
not too doubtful to bo -forced on an unwilling: 


Adverse Possession.] — After ob- 
uled but before the certificate had 
the purchaser discovered on a wall 
:y a stone stating thetitle- to'bein 
:dfa Company that the 

lot a good title when the bill was 
M there . no -ground, for 
b|tl^ to. .'liayeVhebU’ -'gained by 
yelwj" to the Cons- 
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indemnify purchaser against performance of 
covenants. Flldes v. ItooIiei\ 3 Madd. 193 j IS 
li. H. 2U. 


~ — Under-lease beyond Term.] — L., having a 
term of ninety-nine years, with a covenant that 
be may within twenty years purchase the fee, 
demised to F. for ninety-nine years and a half, 
at a ground rent, and then acquired the fee. 
The ground rent was put up for sale as “a 
freehold ground rent issuing out of lands on 
lease, which will expiie in December, 1922,” 
being the expiration of the ninety-nine years 
and a half term : — iiehl, that the title was too 
doubtful. Laiujfonl v. Selmes^ 3 K. & J. 220 ; 3 
Jur. (n.S.) 859.* 

Under such a description the purchaser has a 
right to expect a power of entry and. distress in 
case of non-payment. It. 


Covenant for Eenewal.] — D., being en- 
titled to an undivided moiety of a lease for lives, 
containing a covenant for perpetual renewal, 
devised her interest to A. ; the day after a 
renewal was granted by D. to the defendant, 
who was entitk-d to the other moiety, A. having 
contracted with the defendant to sell his (A.’s) 
moiety: — Held, on a bill by A, for specific 
performance, that A.’s was such a title as the 
court would compel a purchaser to take. Poole 
V. Coates^ 2 Dr. k War. T93 ; 1 Con. & L, 581 ; 
4 Ir. Eq. E. 4:97. 


By Administrator durante absentia.] 

— Although a sale of leaseholds by an adminis- 
trator durante absentifi the person entitled to 
administration will be good if that person is 
living at the time of the conveyance, it is not 
such a title as the court will force upon a 
purchaser. Wehh v. Xiehf/, 7 De G. M, & G. 376 ; 
26 L. J., Ch. 145 ; 3 Jur. (is-.s.) 73 : o W.R. 189. 


panv. I%llllpso'ji V. 40’ L* J.,. Ch. 406 *. 

L. E. 6 Ch. 428 ; 24 L. T. G02 ; 19 W. E. 661. 


Eiile in Shelley’ s Case . ] — E eal estate was set tied! 
to the use of a trustee, his heirs and assigns, for a. 
married women for life to her separate use. and 
after the determination of that estate to stand 
seised to such uses and upon sueli trusts as she 
should by will appoint, and in default of appoint- 
merit to the use of the heirs and assigns of the*. 
married woman : — Held, that the legal fee was> 
vested in the trustee ; that all the subsequent. 
limitations wnre merely c-qiiitable, and that.,, 
therefore, under the rule in Shclleif s vase (]1 Eep... 
93), the wife took an equitable estate in fee, and 
could, witli the coneurrence of the trustee after 
her husband's death, make a goofl titile in fee tes 
the property, and one which the court would 
force on an unwilling purchaser. Cooper v.. 
Kym)ch. 41 L. J., Ch. 296 ; L. E. 7 Ch, 398; 26.* 
L. T. .566; 20W. E. 503. 

Where the question was whether A. B. took the 
legal or only an equitable interest for life, in the 
propertjn so as to bring the title within the rule 
in iSkellinfs case (I Rep. 93), the loid chancellor 
would not compel the defendant to accept the 
title. Playford v. Iloarc\ 3 Y. J. 175. 


Will.] — A purchaser not compelled to take a 
title depending upon the words of a will which 
were too doubtful to be settled without litigation*. 
Sharp A laoch^ 4 Russ. 374. 


Judgment in Ejectment — Eeasonable 

Blot.] — Lease to H. B., who deposited it with 
T. H. as security for an advance. The free- 
holder conveyed the land to J. S. in fee simple 
subject to the lease. J. S. recovered in an 
action for ejectment against 11. B., who dis- 
appeare<l, ami tLe.i J. S. conveyed to W. H. in 
fee simple, when the production of the judgment 
in ejectment was considered satisfactoiy as 
regarded the deposited lease. W. H. agreed to 
sell the land to H. in fee simple free from 
incumbrances. H. required that the lease to 
H. B. should be surrendered at W. H.’s expense, 
or at all events given up before completion. 
W. H, offered .to indemnify H. against any 
claim which might be made under the lease ; — 
Held, that this was not a reasonable blot on the 
title to which the court ought to give effect, and 
the vendor having offered to give an indemnity, 
the purchaser’s objection must be declared suffi- 
ciently answered. licmismaCs and' Tiveedy's 
Contract^ In rc% 69 L. T. 89 — C. A. 


Appointment.] — Devise of sffock in trust 

for A. for life, and after her death as to a moietjr 
to her children then living, as to the other moiety 
between testator's sons ; if all the sems pre- 
deceased A. then to tmusfer the whole stock 
to A. or as she sliould appoint. A. was alive- 
(married), and there were four sons of testator 
alive : — Held, that the title was so doubtful 
as to the light of appointment in A. and when 
to be exercised, that the purchaser was not boiind„ 
Hadley y. ltd his, 14 L. T. 100 ; 14 W. E. 387. 
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purchaser. I^aJford v. Wlilts.U L. J., Ch. 10 ; 
L. li. 7 Ch. 7 ; 2:> L. T. 72!) ; 2() W. li. 132. • 

An estate was devised to a feme covert for 
her sepiirate use. iihc eiueretl into a contract 
f<jr sale and ilied, having devised the estate to 
her hiisbaiiti. Tiie court declined to compel a 
specific performn.iice in the absence of the heir. 
lliLi'rh v. J/ff/th i-i Beav. lOU ; 15 Jnr. 978. 

Mistake as to Title.] — J., under the belief 
that he had tlie fee-siulple in an estate, subject 
to a life interest in his nu'jtlier, conveyed all his 
interest to trusiees for the benefit of his 
creditors ; the conveyance contained covenants 
for title, and for furthei* assurance. The mother 
had the fee-simple, which, upon her death, 
descended to J. as heir-at-law : — Held, that J. 
was, in equity, bound to com])lete the contract. 
Buuth V. B((litn\ 1 Y. A 0. 0. 0. 223. 

A., supposing he has a right, enters into an 
agreement to sell to B., wlio brings a bill for 
specific execution against A., and also against C., 
who appears to be the true owner, and so insists 
in his answer. This bill dismissed, as well 
against A. as C., and the decree of dismission 
was affirmed. Corjuojll v. Williams. Colies’ 
P. 0. 117. 

Coneurrenee of Hecsssary Party.]— Qumre, 
whether the court, in tlie absence of express 
stipulation, or of conduct waiving the objection, 
will decree specific ]jerforniance of a contract, 
where the execution by a necessary party can 
only be obtained under a power of attorney. 
Beaufort {JJalir) v. Glynn., 3 Sm. G. 213. 

Bill by piu’chaser fur specific performance 
ordered to be dismissed witiiout costs, a 
necessary party -not choosing to concur in 
conveying. Liar/us v. LoiGiani, 3 Her. 429. 

Where the purchaser died intestate before 
completion, and a good title could not be made 
owing to an outstanding lease : — Held, that the 
purchaser could not have been compelled to 
perform the contract, and that the heir was not 
entitled to have it completed for his benefit. 
Collier w Jenhins^ Younge, 295. 

Voidable Agreement.]— Contract to purchase 
an agreement for a lease which was voidable 
at the will of a third party who was, however, 
willing to confirm on conditions : — Held, that 
the purchaser wms entitled to repudiate the 
contract, Brcioer v. Broad^.eood^ 52 L. J., Ch. 
136 ; 22 Ch. D. 105 j 4-7 L. T. 508 ; 31 W. E. llo. 

Power of Exchange.] — Vendor thinking he 
Clin deal with purchase money as he chooses, and 
it turns out lie has only power of exchange, the 
court will not decree S})ecific performance 
against him. Hood v. 0(jlandei\ 34 Beav, 513 ; 
6 Ah E. 57 : 31 L. J., Ch. 528 ; 11 Jur. (N.S.) 498 ; 
12 L. T. 620 ; 13 W. E. 705. 

Partnership— Accounts.] — The vendor of a 
share in a partnership filed a bill against the 
purchaser, who had taken possession, praying 
that he might be declared to have accepted the 
title, and might be decreed to perform the con- 
tract specifically : the court was of opinion that 
the title had not been accepted, and as a good 
title was not shown, a specific performance 
could not be decreed:— Held, that upon a record 
80 framed no accounts nor inquiries could be 
directed, Steeens v. 3 Buss. 171 ; 

6 L. J. (O.S.) Oh. 164 J 27 E. B. 69. 


Bankruptcy — Subsequent Assignments — 
Priorities,] — A legatee of a reversiomnw interest 
which had been paid into court iu an admiids- 
tration suit, presented a petition for liquidaticn 
in March, 1873, and a trustee was appointed. 
In July he assigned his interest in the legacy 
to J., who obtained a stop-order on the ihad 
in court. In November, 1876, he assigned hi^' 
interest to E., without notice of the iiqui>lation, 
wlio also obtained a stop-order on the fund. 
xVfterwards the trustee in lit]uidalion ubrained' 
a stop-order. The plaintiffs purchased, the 
interest of the trustee in liquidation and of J.. 
and contracted to sell the legacy to the 
defendant. The defendant reriuired E.’s mort- 
gage to be abstracted as an incumbrance on tbs 
estate : — Held, that the question of the priority 
of E.’s incumbrance was too doubtful justify 
the vendor iu omitting it from the alwtracL 
Briglifa Settlement, In re (13 Oil. I>. 413), con- 
sidered, Palmer v. Loelie^ 51 L. J., Ch. 214 : 
18 Ch. D. 381 ; 45 L. T. 229 ; 30 W. R. 419— 
G. A. 

Several Owners —Apportionment.] — ProperficE 
held partly by an absolute owner and partly by 
several sets of trustees under several trusts and 
for different persons were, by the vendors as a 
single body, agreed to be sold together in one 
lot for one undivided sum — which the absolute 
owner, and the trustees and their several sets 
of cestuis (|ue trusteiit, aftei-wards afjportioncd 
by agreemeut amongst themselves, -but not, as 
it appeared on any sufficient data— and with 
special conditions limiting the title, without, 
howevmr, properly defining the portions of the 
properties affected by the limitatious. The 
[)urchaser refused to complete the purclias^y 
and the vendors filed a bill for specific per- 
formance of the contract : — Held, that tlie case 
was too doubtful to entitle iliem to relieh 
Rede V. 0ale.<i. 4 De G. J. *S: S. 505; 34 L J. 
Oh. 145; 11 Jur. (N.S.) 229 ; 11 L. T. 549; 
13 W. E, 420. 

Delivery up of Contract — Compensation.] — 
Under a bill to have a contract delivered up 
on the ground of defective title of defendant., 
the vendor, and for compensation, decree wns 
made for delivering up the contract without 
prejudice to an action, instead of an iiK[uiry 
before the master. GioiUlm v. Stone ^ 14 Ves. 
128. 

Trustees unable to Transfer a Valid Licence.] 
— Devise of an inn to trustees for sale. After 
testator’s death trustees took out a new licence 
in his name and then sold : — Hell, that the. 
trustees being unable to transfer a valM licence 
under which the business could be lawfidly 
carried on, could not enforce the contract 
aarainst the purchaser. Cotoles v. Gale. 41 L. J.., 
Ch. 14 ; L. E. 7 Ch. 12 ; 25 L, T. 524 ; 20 \Y. E., 
70. 

ii. Befective as to Part 

General Rule.] — Qutere, how far the court 
will go in compeEiug a party to complete a pur- 
chase, wffien no title can be made to some pan 
of the property. Poole v. Slier g old ^ 1 Cox, 273 r, 
2 Bro. G. G. 118 ; 1 E. E. 37. 

Defect of title to a considerable part of the 
estate, though a good objection by the purchaser 
to a specific performance, is not by the vendor. 
Western v. Mussell, 3 V. & B. 187 ; 13 K. E. 178, 
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Diffarciit Estates.] — By a written agrcein.eiifc 
the plairiti tin greed to sell, upon the terms stated, 
the L. estate, and the defendant agreed to sell the 
H. estate ; and it was not expressed that the two 
contracts were to be dependent on each other. 
The defendant was nnable to make good title to 
the H. estate : — Held, that the plaintiff was en- 
titled to a specific perforinanee of the contract as 
to the L. estate. (Jrooins v. Lcdlard, 2 Mvl. & K. 
251 ; 3 L. J., Ch. 9S. 

Eailway Company —Apportionment.]— A rail- 
way company takes land under s. 85 of the 
Lands Clauses Act, and subsequently enters into 
an agreeiiient with the owners for the purchase 
of the lands so taken. To a portion of the land 
the owners cannot make title by reason of an 
outstanding legal estate. Upon petition for so 
much of the purchase money as represented the 
portion to which the vendors could make a title : 
— Held, that they were entitled to have the 
apportioned part of the fund transferred. 
Although the defect of title was such that in 
ordinary cases the contract must have failed, the 
taking and occupation of the land by the com- 
pany rendered it impossible to annul the contract. 
Perltes's Estate^ In re^ 7 Kailw. Gas. 605 ; 2 W, B. 


Material Part,] — Specific performance refused 
of agreement to purchase, no good title being 
made to a small part which was essential to enjoy- 
ment of the rest. Kmitolihull v. 0)'uehei\ 1 Madd. 
153 ; 17 R. R. 3.", Affirmed, 3 Mer. 124. 

An estate was sold, some part of which, material 
to the enjojnneut of the rest, was subject to a 
defect of title not disclosed by the abstract. 
The contract was rescinded with costs. Mhuards 
V- 2 Bwanst. 287 ; 14 R. R. 2G1. 

Affirming (}. Cooper, 308. S. P., Peers v. Lam^ 
hert, 7 Beav. 546 ; Stapyltoii v. Seott^ 13 Ves. 
425 ; 10 R. Li. 170. 


Exchange for another Part.] — On sale 

according to a plan and description Gr. purchased 
’ was adjoining. No title 


from B. wliosc property 
‘Coukl be made to a part which faced B.’s property, 
•and which B considered essential. The vendors 
then agreed with the owners of this part to give 
it up on receiving another part of the property 
in exchange : — Held, that B. was entitled to the 
whole property, and not bound to accept this 
arrangement, and that he must therefore be dis- 
■cliarged from his purchase. Arnold., In re^ Arnold 

V. Arnold, 14 Ch. D. 270 j 42 L. T. 705; 2S 

W. R. 63.5— C. A. 

And see cases nnder PAKTICULARS AND CON- 
DITIONS, WHEN Misleading 


Vendor Acq.niring Title.] — If A. agrees to 
sell an estate, and it is afterwards discovered 
that a small portion of it is the property of 
another person, the court will not discharge the 
purchaser from his contract without giving A. 
an opportunity of acquiring a title to that 
portion, Chamberlain v. Lee, 10 Sirn. 444. 

Right to Compensation.]— supra, col. 1332. 


supra, col. 1177. 

As to One-seventb.] — A purchaser who had 
•contracted for the entirety of an estate will not 
be compelled to take six undivided seventh parts 
of it. I)alh\{ v. Pullen, 3 Sim. 29 ; 1 Russ. & M. 
206 ; S L. J.‘(o.s.) Ch. 74 ; 30 R. R. 123, 
Purchaser under decree of two-sevenths of 
estate in one lot is not obliged to take one- 
seventh, to which only title can be made. 
Poffeij V. Shalleross, 4 Madd. 227 ; 20 R.R.293. 


iii. Yohintary Deeds. 

Purchaser with Notice.] — A purchaser must 
take a title, tliough depending on the invalidity 
of a voluntary conveyance, as against a pur- 
chaser for valuable consideration with notice. 
Butterfield v. Heath, 15 Beav. 40S ; 22 L. J., 
Ch. 270. 

The fact that the title of a vendor (who is 
himself a purchaser for value) is derived throngii 
a voluntary deed, is not of itself sufficient to 
enable a purchaser from liirn to repudiate his 
contract. JVoyes v. Paterson, 63 L. J., Ch. 748 ; 


As to Moiety.] — When vendors having agreed 
to sell the entirety of property could make a title 
to one moiety only : — Held, that the purchaser 
was entitled to have such moiety conveyed to 
him on payment of one moiety of the purchase 
money. Bmleij v. Piper, 43 L. J., Ch. 704 ; L. R. 
18 Eq. 683 ; 31 L. T. 86 ; 22 W. R. 943. 


Tenant in Tail — Election, 
for M. and C., for their live.- 
use ; and in case both M. 
without leaving issue, then 
tail to M. and C., with cro: 


—Devise ' ' in ' trust' 
for their separate 
and 0. should <Ile 
over implied estates 
is-remainders in tail. 
. C., before marriage, 
conveyed her estate, witli the concurrence of her 
intended husband, by lease and release, to trus- 

and tlien foj’ her 
marriage : 
a base fee, and 
ne curtesy, 
eldest son, 


iintire oontraet.j— vviiere a party became tees in trust for herself for life 

the purchaser of several lots at an auction, it children, Ac. There was issue of the ■ 
was an entire contract; and, if the seller failed —Held, that the trustees took a 
in making a title to any one, the purchaser might that the husband was not tenant hr th. 
refuse to take the others. ClMmiers v. Grijitlis, Held, also, that after O.’s death, Iwr 

V , , . having elected to take against the sohlenient' 

Held, that where a man purohMes at an auction barred the entail, could make a good title to 
two lots wWoh adjom, and which would be more a purchaser. Stanhouse v. GasMl, 17 Jur. 157 
conveniently occupied together, he was: not i tv. e. 77. 
obliged to go on with the purchase of either, 

unless the seller could make a good title to both! Insurance Policy.] — A. insured his life, and 
Peahens Add. 49 j 4 B. B. afterwards aligned the policy to B. for a nopiinal 
^ consideration. B/s executors then sold and' 
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assigned the policy to I). f(>r Talurtble considera- void as against a purchaser for value, tlie pur- 
tion, and then I), s executors sell it to E. -Held, chaser may refuse to accept the title, altliougli 
tiiat they could make a good title to the policj^ he might have made the title good bjr aceept- 
A^/de^ Y, Aifhhuf, i) iiim. aiice. Clarlw v. ^ 41 L. J., Lx. li)7 ; 


Yolnntary Settlement.] — The court was of 
opinion that limitations in a marriage settle- 
irnent to the ].>rothers of the settlor and their 
issue wore voluntarY : but thought, under the 


I L. E. 7 Ex. 313 ; 21 W. E. 73. 


.s in a marriage settle- 1 Possession,] — The purchaser set up a 

of the settlor and their I voluntary settleinent as an objection to the title, 
but thought, under the ! but said he was willing to complete on having a 


circumstances, that "a purchaser couhl not be good title. He had been let into possession and 
corupelle';.! to take the title tlepending on the paid part of his purchase money, and had paid 
valulity of those limitations. Johiumi v. Legard-, off a mortgage and got a conveyance of the legal 
'Turn. & E. *281 ; 18 E. E. 234. ’ estate and possession of the title-deeds ; — Held, 

Tiic author of a voluntary settlement cannot that the vendor was entitled to a decree for coin- 
file a bill for specific performance of a contract pieting the purchase. Peter v. jVlooUSj L. E. 11 
afterwards entered into by him to sell the settled Eq. 391 j 24 L. T. 381 ; 19 W. E. (U8. 
estate. Ih. Semble, that the principle of Smith v. Giirlermd 

(supra) does not apply to a defendant who sa3’‘s 

27 Eliz. c. 4.] — In a suit for specific per- he is willing to complete on having a good title. 

formauce against a vendor and those claiming Ih, 
under a voluntary settlement made by him 

previously to the contract for sale, the court Sale by Trustees of Voluntary Settlement — 
refused to declare that the settlement was void Possible Avoidance by Bankruptcy.] — By a 
ander 27 Eliz. c. 4. Fletcher v. Fetteman, 40 voluntary settlement certain freehold lauds were 
L. J., Ch. 624, conveyed to trustees on trust for sale, and to pay 

the income of the proceeds to the settlor for life, 
Copyholds — ^Admittance,] — A woman seised of and, after his death, upon certain trusts for his 
SI copyhold executed a surrender Jointly with her issue. The trustees entered into a contract for 
husband to such uses as her husband should the sale of the property ; — Held, on a summons 
appoint, and in default of appointment to him in under the Vendor and Purchaser Act, 1874, that 
fee, but no admittance was entered. The husband the purchasers would be “ parties claiming imder 
then conveyed to a purchaser, but still no admit- the settlement ” within s. 47 of the Bankruptcy" 
tance was entered. The plaintiff, who claimed Act, 1883, and, therefore, that the title could not 
under the purchaser, filed a bill to restrain an be forced upon them. Briggs and Sjneer^ In re, 
action of ejectment by the copyhold heir of the GO L. J., Ch. 514 ; [1801] 2 Ch. 127 ; 64 L, T. 
wife, and to compel a surrender to complete his 1S7 ; 39 W. E. 377 ; 55 J. P. 278. 
title Pleld, that the husband had no power to Semble, that a good title might have been 
make perfect that title which he, as a volunteer made by the settlor conveying to the purchasers 
and without consideration, took imperfectly, and their paying the. purchase money by his 
Sowerhij v. Qiitteridge^ 18 L. J., Ch. 9. direction to the trustees, but held, that such a 

title could not be forced upon unwillmg pur- 

Post-nuptial Settlement.] — A testator chasers, because it could not be proved that the 

devised a copyhold estate in trust for his wife settlement was not, or had not, become a settle- 
for life, with remainder in trust for such persons men t for value. Ih. 


as she should appoint by will or deed, with 
remainder over. The wife married again, and 
she and her second husband, after marriage, by 
deed, appointed the estate, and directed the 
surviving trustee to surrender it to the use of a 


And see Fletcher y. Ketfeman^ supra, 
iv. Banhruptcy, 

IIo Commission Issued.] — An act of bankruptcy 


mortgagee in trust to secure a mortgage and a sufficient objection to title, without showing a 
interest, and subject thereto to the use of the debt upon which a commission could issue, 
husband and wife for their joint lives, with trusts Loiaes v. Lushyl-k Yes. 547 ; 9 E. E. 344, S. P., 
in favour of children of the second marriage. v. 3 L. J. (O.S.) Ch. 200. 

A surrender was made to the mortgagee accord- 
ingly. The husband and wife afterwards sold Sale by Devisee subject to Debts.]— Where 
the estate, and the mortgage was paid out of the devisee of real estate, subject to debts, had con- 
purchase money ; the husband and wife joined tracted to sell estate to pay debts, and a bill was 
with the mortgagee in surrendering to the use of filed against her by legatees for administration 
the purchaser, and they all released to him all and purchaser consented to reference as to title 
their interest : — Held, that the purchaser could in that suit : — Held, he was not thereby bound 
make a good title, by the assistance of the statute to take equitable title, and as two commissions 
of 27 Eliz. c. 4, without showing there were no of banki'uptcy had issued against devisee before 
children of the second marriage. Cumrie v. Find, contract, he was not bound to accept title. Cami 
1 Myi. k Cr, 17 ; 5 L. J., Ch. 169. v. Cemn, 1 Sim. & S. 284 ; 1 L. J. (o.s.) Oh. 219. 

Voluntary Settlement by Vendor. ] — Purchaser By Assignees of Devisees.] — Eesiduary devisees 
objecting to title on the ground of a voluntary and executors were bankrupt. More than forty 
settlement made by the vendor, an exception to years after testator’s death, their assignees sold 
the master’s report, approving the title, allowed, their interest. On objection that some of tes- 
Smith V, Garland, 2 Mer. 123 ; 16 E. E. 154. tator’s debts might be still unpaid Held, that, 

in the absence of aE evidence of any outstanding 

Acceptance of Title.] — ^When it appears from debts, the assignees had a full right to dispose of 
the abstract of title that the vendor has pre- this property, and that the banlcrupts Nvere 
viously executed a conveyance — on the face of bound to join in the conveyance, Bolton, Ex 
it voluntary — but without evidence of its being ^arte, Moestm, In re, 1 Mont, I), & B. 667. 
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rciit-charg’cs : — Held, on special case, that the In re, 17 L. 11., Ir. 334. 
annuitants took the annuities for life ; and that 

a purchaser could not maintain an objection, — -- Claim by the Ci’own — Compromise,] — It is 
upon the ground that the annuities were given in no objection to the title to an estate that an extent 
fee, and not for lives. Mahdh v, IIcuDlics, 22 had issued from the crown against the owneiv 
L. J., Ch. 255 ; 1 \V. Pu 121. which remained in the hands of the sheriff im-* 

executed ; it appearing that the lords of the 
Merger.] —The legal estate in a teian of years treasury had, in fact, compromised the debt,, 
was vested in A., lb and C., as trustees for I), though a writ of amovoas inaiius had not actually 
and E., mortgagees and joint tenants. By an issued. v. Shergold, 1 Cox, 160j 2 Bro.. 

indenture executed by all parties except E., the G, C. 118 ; IE. E. 37. 
term, was merged, the mortgage money being ex- ^ , . 

pressed to be paid to D. and E., and D. alone Belay. j— -In - 18-12 the defendant con- 

signed the receipt : — Held, that the land was tracted to purchase an estate : the vendor^ 
not discharged, and specific performance of a claimed under a testator who died m 1809, and 
contract to purchase the land refused. Ilatmn subject to his debts : a creditors suit had been 

V. BemiU. 10 Jur. (iv.s.) 461 ; 12 W. E. 92G. instituted in 1813, and a decree tor an account 

' and sale made in 1817, since which nothing had 

Lis Pendens.] — A registered lis pendens does been done, and no report of debts had been con- 
not of itself create an incumbrance upon pro- After so great delay, no further Hmcr: 

perty, apart from the subject-matter in respect given to the vendors to complete the titje> 
of which the lis pendens is registered. B'uli v. ^ v. n ood, b Beav. 33 J. 

Hut die ns, 9 Jur. (x.s.) 954 ; S L. T. 716 ; 11 

W. E. 866. vi. Outsttindlng Estates and Interests* 

Judgment -Indemnity.]— Purchaser not to be Equitable Estate.]— Purchaser is not bo be 
compelled to take an indemnity against a judg- compelled to take an equitable esbite. v.. 

ment, amounting to half of the purchase money. Heatiicote, 2 Ves. J. lUU; 4 Bro. O. C. 2;&; 2 

Wood V, Bernal, 19 Ves. 221 : 12 E. E. 173. E. 171. 

Old judgments existing against a former owner ^ person contracted lo sell, and showed or.ly 
of leaseholds, who parted with the property in equitable title, and the purchaser required 
1770, and to enforce which no steps have been ^1^® vendor to^ get m the legal estate -Held^ 
taken, are no objection to the title. Oaustoii v. requisition was as to a matter of con- 

Maddew 2 Sim. 242. veyance only, and the vendor could not resciiid 

' ’ Linder a condition empowering him to rescind if 

Tenant for Life,]-Tenant for life and any objection to title were made which he wa,s 

tenant in tail joined in conveying the estate to remove, Aitdicn w 

trustees, in trust to sell and to pay the purchase ‘^6 B. J-, Gh. bll. 

money among the tvyo : and it was degared that presumption as to legal 33state.]-Ee-ooti.. 
the trustees receipts should be .suffacient dis- ^he leaal estate presuAd under 

charges I he trustees contracted to sell, and obWe oiroumstanoes after a grkt lapse of time, 
afterwards judgments were entm-pd up agamst poases.sion originaSy not adverse, but 

the tenant for hte :-Held no objection to the ^ ^ Hillary I Waller, 12 Ves. 239. 

title. Lodge v. Lgseleij, 4 bini. 7U. ’ 

Outstanding Term.] — Outstanding term ta 

Sale by Mortgagee without Iirotice.]--A attend the inheritance, the trusts being per- 

mortgagee took, on the execution of his mort- formed, may be an objection to the conveyance,, 
gage in 1844, an assignment of a term to a not to the title. Berheley v. BauU, 16 Yes. 380. 
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the ■^vifc of the owner of the inheritance as Held, also, that the widow, having acquired. 
;admmistratrix of the trustee, and her husband her title after the decree, was bound by it. Ih, 
becoming bankrupt, his assignees agree to sell Held, also, that the judgments entered pend- 
the estate, and the husband dies : — Held, that ing suit, against the son and his vendee, were 
the widow was not entitled to dower, that she not an objection to the title. Ilj* 
was to assign the term to the purchaser, and 

that he was hound to accept the title. Molo v. Trustee — Escheat.] — T., the executor of S., 

Jacob, jyO. purchased the equity of redemption, of an estate, 

Whether the purchaser can be compielled to subject to a mortgage in fee (whicli contained a 
take an assignment, of a term as a protection power of sale), to A. and D. T. was illegitimate, 
.•against dower, qiuerc. S, C.j 1. J. & W. 665, and died unmarried and intestate. E. purchased 

the estate, w^hich was conveyed to him in fee by 
Concurrence of Hecessary Party.]— When a A. and I)., the mortgagees, and^ by the adminis- 
necessary party to a title is neither in law nor tratrix de bonis non of The deed recite<l 
equity under the control of the vendor, the that T. had purchased the estate in part with 
master ought to report against the title, unless the monej^ of S. _ B. died, and his estate was 
there is produced to him a legal or equitable sold under the direction of the court. The 
obligation on the part of the stranger to join in master reported that a good title could not be 
-the conve,yance. JEsdaile v. Stephenso7i^ 6 Madd. made. Upon exceptions to this report : — Held, 
S66 ; 23 K. E. 21-8. that the evidence of T., being a mere trustee, 

A. agreed to demise certain premises to B. : was not such that a purchaser could be com- 
;there was an outstanding equitable interest pelled to take the title : that, assuming T. had 
'tested in C. Held, that B. was bound to a benehcial title, the equity of redemption 
accept a demise from A., in W’hich 0. joined, had not escheated to the crown ; that, as the 
lieeves v. Gill, 1 Beav. 375, equity of redemption might possibly be assets 


Objection of Conveyance — Title to Legal couid oe made in tne absence or trio legai per- 
-Estate.] — An abstract showed the equitable fee sonal representative of T. I he exceptions were 
to be in the vendor and the legal estate to be in l^ymonds, 22 L. J., 

A., as a mortgagee for a term, and subject there- ^ 

to in B. in fee. By a supplemental abstract it 

■.appeared that A. had become a trustee of the Descent to Infant Heir.] — Where a contract 
term for B., and had died, and the descent of is made, and during delay caused by the pur- 
the le£?al estate was traced Held, that the chaser, the legal estate descends to an infant 
first abstract showed a complete title, the tracing heir, the purchaser cannot avail himself of that 
of the title to the le£ral estate being matter of difficulty in the title to protect himself from 
conveyance merely. A.mr)ie v. Broione, 14 Sim. specific performance. Qiuder v. Halsey, Amb. 
,303 ; 14 L. J., Cin 30 ; 8 Jur. 1037. 586. 

Fine not Levied.]— By a decree in chan- Freehold— Eents and Profits.]— Property was 

eery a married woman was directed to convey a P^it: up for sale as : Ereehoid estate, consisting 
freehold estate to F., a purchaser : she after- of two tenements, together witli several threll- 
wards, together with her husband, executed a ing-houses and gardens attached, now or late 
conveyance, the husband covenanting with F. hi the occupations of H. 11. and others. Also 
that he and' his wife would levy a fine. No fine extensive lime quarries, well situate for 
was ever levied. On a bill by a vendor, claim- shipping. One of the conditions ot sale pro- 
ing under F. Held, that the objection that no ^hcled that the purchaser sliould, on completion, 
fine had been levied was not one of title, but of he let into the receipt of the rents and profits ” 
conveyance, as the order in chancery was bind- .bf the premises. I'art of the property wa.s, at 
ing on tlio woman, and rendered her a trustee ^he time of the sale, out up)On leases for lives : — 
for the purchaser, and she was, therefore, com- Held, that, under the particulars and conditions 
pellable to complete the legal title. Jumpsoii v. of sale, the vendors were bound to .show a title 
Hitchers, 1 Coll. C. 0. 13 ; 13 L. J., Ch. 166. to an estate in fee sinqde in possession. Hrylie.^ 

V. J(mcs, 31 L. J., Ch. 83; 8 Jur. (N.S.) 3Uy : 5 

Settlement by Tenant in Tail— Confirmation.] H T 408 ; 10 W. H. 139 

Atenant in tail on the maiTiago of his son . 9^“*® 
conveyed tho entailed lands as if he were seised tents ant pio i s, Ib. 

in fee to trustees for a term to raise portions, ^ ^ ^ 

;and upon further trusts. No fine or recovery Farm Hent — Proviso for Be-entry.j — 

was ever levied or sirifered by the father or by Charles 11. by letters patent granted some 
the son. A bill was filed to raise the portions, property in fee, subject to^ a fee farm rent, and 
5 ind a decree directed a sale of the term. After fb a proviso of re-entry in case of non-ro|>air. 
tho decree, the eldest son of the marriage, his The crown afterwards granted away the rent 
father and grandfather being dead, executed a Held, that the proviso for re-entry formed no 
Hisentailing deed, and conveyed the lands in fee objection to tlie title. IBnver v. Ilariojjy?, 6 
to 0., expressly subject to the term.. C, after- Beav, 476 ; 12 L. J., Ch. 507 ; 7 Jar. 613. 
wards conveyed the fee to the widovr of the 

father, who was a party to the suit, and had Extinguishment.] — It is no objection to 

allowed the decree to be made upon sequestra- title that two fee farm rents, created by letters 
tion against her : — Held, that the acts of the patent by Janies I., are not shoM-n to have been 
•son operated as a confirmation of the settlement, extinguished, it being proved that no claim has 
.and, that a good title to the term could foe, made, been made for the rents from 1706, and no proof 
Massey y^ Hatwell^ 4 ."Br, k Waar, -,56,; 5 Ir. of any claim, previous. v. Gntteridm, 

Eq, 'E; 7 ;• . I Madd. 609 ; 16 E. K* 276, , ,, 
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Copyholds— Title hj Possession. ]~~'T}ae gene- j r 
valnj and vagsicness oi; dosciiptlons of cop}^- { v 
lirdd propeiTv on the court rolls arc so well , n 
known, that ‘a vendor is not bound to show v 
how the description on the court roll is to be ii 
applied to the present state of the property, if v 
lie prove that the [n’opcrt}" has actually been h 
fojoyed, and |)assed under that description, for i 
i[i)\vards o£ sixty years. Zo/if/ v. 6td/hn*, 4 Buss, a 
267 28 Iw lb 79." ^ 

8(anblo, that in copyhold land, although the ^ 
lord's title may be barred by adverse possession 
for twenty years, yet the commoner’s title could 
not. And ([Lucre, what is a piroper case for com- c 
itensation, a,nd what for avoitiing a contract ? t 
IMrJaM Y. Me, 1 AV. il. 10. | 

InfrancMsement.]— It is no sufficient ^ 

objection to the title of a vendor of an en- 1 
franchised co]>yhold, that a mortgagee to whom ^ 
a surrender had been made had not been ad- i 
niitted before the enfranchisement, the deed of t 
enfranchisement having conveyed to the vendor < 
all the riedits of the lord. Mmton v. liirwood, i 
L. K. 1 Eq. 449 : 13 L. T. 751. Affirmed, 12 Jur. I 
(x.S.) 970 ; 15 W. E. 116. < 

— — Admittance.] — In an agreement for sale 
of copyholds the vendors contracted to give such ; 
title as they possessed at the time of the agree- 
ment “ to ‘extend over twenty years.” The ' 
vendors were assignees of an unadmitted de- ■ 
visee, and had a complete equitable title, but 
refused to get in the legal estate. A second 
term of the agreement was that “ purchaser was 
to prepare his own conveyance and surrender at 
his own expense” : — Held, that the purchaser 
was entitled to a surrender of the legal estate, 
and that vendors must pay all fines. Whiteley v. 
Taylor, 35 L. T. 187. 

Trustees for Sale.]— A testator devised 

copyholds, subject to a power of appointment, to 
trustees upon certain trusts, and directed _ ms 
trustees to sell as soon as conveniently might 
be Held, that the trustees could make a good 
title to a purchaser without being admitted. 
rjlai>‘s v. Blcharchon, 2 De D. M. Ct. 60S ; 9 
Hare, 698 ; 22 L. J., Ch, 105 ; 17 Jur. 926. 

Heriot.] — A copyholder contracted wdth 

a railway company for the sale of his tenement, 
which was subject to a- heriot and to quit-rents 
and fines. The heriot was supplied by severance 
of the copyhold :-Held, that the vendor was 
not entitled to have the remaining part ot ins 
copyholcl discharged from tiie heriot : and that 
he could not refuse to execute the conveyance 
on the ground that the company had not appor- 
tioned the rents and fines. Parker v. o. A. xi-y., j 
1 AV. R, 316. 

Inclosure.] — AAEiere copyhold is sold 

under commission, good title is made by bargain 
' and sale from commissioners to the purchaser 
. direct Holland, Ex parte, 4 Madd. 483. 

Objection by purchaser having full notice ot; 
all the facts under an inclosure act, that the 
award of the commissioners was not made, over- 
ruled, the act containing a clause enabling a 
sale, and declaring the conveyance valid before 
the award. Kingsley v. Young, IS Ves. *.07. 

An inclosure act directed certain allotments to 
be made, and reserved to the lord the seigniory 
. and royalties. The act made no mention of any 


' right of waiTen existing in the lord ; but there 
! was some evidence that S., the lord of the 
I manor, had used part of the waste as a rabbit 
warren. The award gave an allotnieiit to S. for 
his right of warren, and also aliotments which 
were declared to be a full compensation for all 
his ri'dit and interest in the lands directeil to be- 
incloSd Held, that S.’s title of the warren 
allotment was not such as a purchaser could bo 
compelled to take. Casamagor v. Strode, 2 Alyb 
&K. 706; Coop. t. Brough. 248. 

Reservations.] — The oniission.in a rental 

of a reservation of minqs, minerals, and of right 
of entry to search for them, is a valid objection 
to the title. Barton Downes {LorT), Fi. (fc E. 

*^^In 1823, lands were conveyed to J. and his- 
heirs, “saving and excepting out of the con\my- 
ance the manorial rights belonging or appertain- 
’ ing to the manor of G., of which manor the lands 
■ hereby released are parcel, and the tolls and 
• duties of the fairs and markets thereof, as also- 
any liberty of turbary or limestone heretofore 
granted therein or ttereout by 0. (a former 
owmer), or his ancestors, to any of the tenants of 
the said manor, as expressed in their^ leases^” 

1 Pursuant to a decree, the fee and inheritance im 
\ the lands was set up to be sold, under a recital, 
which did not advert to the reservation in the- 
1 conveyance of 1823. It did not appear that any 
I fairs or markets had ever been held for the 
b manor, or any court, for the last twenty years ; 

1 and although there was no open limestone quanw,. 

3 nor anything in the nature of turbary save a 
I surface or top-sod on the lands, yet it did not 
n distinctly appear that there wms not either lime- 
, stone or turf on them Held, confirming the’ 

’ report, that the reservation of the liberty of tur- 
bary and limestone was a valid objection to the 
title, but not to the reservation of the manorial 
i rights and tolls of the fairs and markets of^the 
3 manor. Marthi v. Cotter, 3 Jo. & Eat, 49b ^ 9 
s Ir. Eq. E. 351. , „ 

t Under an agreement by a copyholder tor the- 
q enfranchisement and sale of a copyhold estatCj. 

[ and for making out and delivering a good title- 
9 to the same Held, in the absence of any stipu- 
lation to the contrary, that the purchaser \vas- 
bound to accept the title subject to the reserva- 
h tion of minerals and other rights contained in 
t s 48 of the 15 & 16 A^ct. c. 51. Kerr v. Paiomi,- 
:s 27 L. J., Ch. 594 ; 4 Jur. (l?.S.) 425 ; 6 AV. E.447. 

'e Specific performance of a contract for sale of 
i,s lands held under an inclosure act ref usecl,^ it ap- 
is pearing that the right of the lord to the raiiierals. 
Lt had not been affected by the act. Pretty v. 
*e 26 Beav. 606. > r n, 

c- Land was described in a contract as treeiioid,- 
f. but it was shown by the abstract that it vras 
^ formerly copyhold, and had not been enfran- 
chised. A decree was made for specific perform- 
Ld anee, and a general inquiry directed as to title; 
'n the purchaser then for the first time objected 
n’ that the minerals were reserved to the lord ot 
the manor Held, that the objection was fatal 
of to the title ; but as the purchaser had taken the- 
le objection so late, he was not allowed his costs., 
r- Xlpperton v. MchoUoTi, 40 L. J., Gh. 401 ; E. 
a 6 Ob. 436 ; 25 L. T. 4 ; 19 W. E. 733-0, A. 


Tithes.] — On the sale of an estate as tithe free,, 
the question whether tithe free is not a questioni 
of title. Smith y, Lloyd, 2 Swaust, 224, n. 

Upon a decision of the court of exchcqueig. 
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impossible to ascertain to whom the ground- 
rent is payable, and the purchaser must be in- 
volved in Immediate litigation. PcglerY. White, 
infra, col. 1477. 

Under-lease.] — On the purchase of an under- 
lease it is not a valid objection to the title, that 
the under-lease may become forfeited by the non- 
performance of the covenants in the original 
lease. Hayford v. CvhldU, 22 Bcav. 477. 

This objection may be cured, either by an 
insurance, for the whole residue of the term 
created by the sub-lease, or by making the re- 
presentative of the original lease join in a 
covenant, that the purchaser shall be at liberty 
to insure in his name, and to deduct the annual 
premiums out of the rent. MoHrv^or v. Wll- 
luxms, 1 L, J. (o.s.) CIi. 151. 

Where upon the sale of a leasehold ground- 
rent by the mesne lessee, a part of the term 
assigneel being reserved, and by the conditions, 
no title prior to the assignment was to be pro- 
duced, and, by recital in the original lease, it 
appeared that the property out of which the 
rent issued had been originally demised with other 
premises at a rent, subject to the covenants, &c., 

I in the original demise : — Held, that a good title 
could not be made, as upon failure of payment of 
the original rent it might become a subject to for- 
feiture. Taylor v. Marthulale, 1 Y. & 0. C. C. 65S. 

Breach of Trust.] — An imder-lessce of 

premises bequeathed them to P. his lessor (whom 
he also appointed executor), in timsfc for L. ; P, 
afterwards executed a deed, purporting to bo an 
assignment of them to L., and by his will be- 
queathed the premises to his executors on certain 
trusts ; on his death liis executors demised the 
premises to L. for the then residue of the term : 
— Held, that L. could make no title, the legal 
estate being merged in the bequest to P., aiid 


that a presumption from non-payment of tithes 
‘Caimot bar even a lay impropriator, the lord 
-chancellor would not compel a purchaser to 
take such a title. Hose v. Callmid^ 3 Yes, 186. 
Sir. 6 K. B. 19, n. 

Leaseholds — Sale in Lots— Apportionment.] — 


reserved for the whole estate, can make a good 
title without the consent of the tenant. 


■ Surrender.] — Leasehold property was 

underlet to A., for twenty-one years from 1861, 
and was in 18(54 again underlet to B. for 
twenty-one years, but A. never attorned to B., 
and subsequently surrendered his interest to the 
lessee : — Held, as against a purchaser of the 
original lease subject only to Bds interest, that 
the surrender was valid, and a good title shown, 
JSdioards v. Wichioar, 35 L. J., Cb. 309 ; L. E. 1 
Eq. 403 ; 12 Jur. (K.S.) 158 ; 14 W. B. 863. 

Subject to Ground Eent.]— Where lease- 
holds were sold under particulars and conditions 


''W- '' k- 





Howdl Y. MfjhtUij, 
1 . 808 ; 2 Jar. (h.s.) i- 


The conditions of sale stipulated that the 
production of the last receipt should he conclu- 


breach of coYenant. 
Bear, m j 25 L. J,, 


was substantially performed, and that there was 
no objection, under the ciren instances, to the 
Ic"«or’s title. Ilume y. 5 De G. k Sin. 

520 j 21 L, J.; Oh. 700 ; 10 Jur, 1100. 

For Payment of Eent — Assigameat for Cre- 
ditors.] — An owner of leasehold premises cove- 
na iite< I to assi,Lpi them to trud.eos. or as they 
shouh I direct, upon trust to sell, and apply the 
[Ji'oceeds for the benefit ot liis creditor. Upon a 
sale by tlie trustees : — Hekl, that the owner was 
eriiitled to a ef)ven.‘int of the purchaser for pay- 
ment of the rent an- 1 performance of the covetiauts 
during the conrinuance of the lease. J/erZey v. 

2U ilu.iv. 8-1 ; 7 Jur. (x.s.) tiOl. 

— ■ — laclemnity.] — Under a contract for 
.assignment of a term, whether from the original 
lessee or a mesne assignee, tlie purchaser must 
covenant foi- indejunity against payment of rent 
and performance of the covenants. Stahie^' v. 

1 V. k 13. 8. 

Covenant to Indemnify Purchaser.] — Under 
the usual condition on sales that the largest 
purchaser shall take an assignment of the lease 
and execute under-leases to the other purchasers, 
he is bound to covenant to indemnify the other 
purchasers against any breach of covenants 
contained in the original lease. Brown v. Pauli, 
2 Jur. (x.s.) 317. 

Lessee subject to covenants cannot compel 
specific performance of agreement to purchase 
the premises of him, though he oS-’ers to 
indemnify purchaser against performance of 
covenants. Flldes v. Jloolier, 3 Madd. 193; 18 
E. E. 211. 

• A., lessee, subject to payment of rent and per- 
nor .nance of covenants, mortgages b}’' assignment 
to B. A, becomes bankrupt, and his assigns 
agree to convey to B, the equity of redemption. 
The assignees cannot compel B. to accept an 
assignment with a covenant for indemnity 
against the rent and covenants reserved by the 
original lease. WilMm v. Fr^, 1 Mer. 211 ; 2 
Eo.se, 371 ; 15 E. E. 110, 

Eeceipt of last Eeat Dus.] — The vendors 
tinder an agreement for sale of leaseholds pro- 
duced the last receipt for the ground rent, signed 
by agents ; but it did not clearly appear on 
whose behalf it was so signed : — Held, that the 
court would not compel the purchaser to accept 
the title, although the vendors offered to 
indemnify him against six years’ ground rent. 
Pogler v. IVMte, 33 Beav. 103 ; 3 N. E. 557 ; 33 
L. J., Ch, 569 : 10 Jur. (x.s.) 330 ; 10 L. T. 81 ; 
12 W. E. 155. 

Upon an open contract for the sale of a lease ■ 
the vendor produced a receipt for rent down to 
a jmai previously, but could not produce the last 
receipt, the lessor having refused to receive his 
rent, on the ground of alleged breaches of 
covenant. The vendor deposed that to the best 
of his knowlege and belief the whole of the 
covenants had been duly performed, and proved 
the execution of various repairs, and the pur- 
chaser offered no evidence that anything was 
wanting to complete the performance of the 
covenants : — Held, that there was such prirna 
facie evidence of the performance of the 
' covenants as to constitute a sufficient answer to 
the requisition. Bhiger to Tlumpson^ ^->1 L. J., 
'Ch. 42 ; 45 L. T. 580. 


I sivc evidence that all covenants had been per- 
i formed ; — Held, that the production of such a 
receipt prevented the purchaser from objecting 
that the lease had been forfeited by reason of 
the dilapidated state of the premises. Bull v. 
Hutchens^ 32 Beav. 615 ; 9 Jur. (x.s.) 951; 8 
L. T. 716; 11 W. E. a66. 

i A leasehold public-house was sold subject to a 
j condition that the production of the last receipt 
j for rent paid should be taken as conclusive 
i evidence of the due perrormance of the lessee’s 
I covenants or the waiver of any breaches up to 
I the time of completion. The lease contained a 
I covenant to use the premises for the business of 
I a public-house only, and not to permit any other 
I trade to be carried , on on any part of the 
' premises without the lessor’s written consent. 

! The })articulars on which the contract of purchase 
was indorsed showed that parts of the premises 
were underlet to persons who carried on other 
trades, and it appeared that the lessors had 
received rent with knowledge of the under- 
lettings, and the last receipt for rent was 
produced : — Held, that whether the breach of 
covenant was or was not a continuing breach 
the vendor had made a good title in accordance 
with the contract. Laurie’ v. Lees^ 51 L. J., 
Ch. 209 ; 7 App. Caa. 19; 16 L. T. 210; 30 
W. E. 185— H. L. (E.) And see oases supra, 
col. 1131. 

Insurance.]— Owners of leaseholds holding 
under a covenant to insure, -with forfeiture in 
default, entered into a contract to sell. The 
insurance wvould expire three weeks before the 
day appointed for completion, and the vendors 
renewed the insurance for one month, but .never 
mentioned the subject to the purchaser. The 
insurance had expired before completion: — 
Held, that the Insurance ought to have been 
continued at the expense of the purchaser, and 
that it was not the duty of the vendors to inform 
the purchaser of the expiration of the insurance. 
Doioson y. Solonum^ 29 L. J., Ch. 129; 6 Jur. 
(N.s.) 33 ; 1 L. T. 216 ; 8 W. E. 123. 

The vendors of a leasehold, subject to a cove- 
nant to insure it against fire, contracted for the 
sale to a purchaser within a given time. The 
contract was not completed by the specified 
time. There was no default on the part of the 
purchaser, but the vendors did not keep up the 
insurance after the date fixed for completion : — 
Held, that the purchaser ought to be discharged 
from his contract. Palmer v. Goren^ 25 L. J., 
Ch. 811; IW. E. 688. 

A purchaser of a leasehold may object to a 
vendor’s title, on the ground that he has incurred 
■ a forfeiture by omitting for the space of a month 
to pay the premium of insurance, pursuant to 
his covenant, although it does not appear that 
the lessor has taken advantage of the forfeiture. 
Wilson V. Wilson, 11 0. B. 616 ; 2 0. L. R. 818 ; 
23 L. J., C. P. 137 ; 18 Jur. 581 ; 2 W. E. 121. 

S. P.j Peniiiall v. Ilarlorne, 11 Q. B. 368 ; 17 
L. J., Q. B. 91 ; 12 Jur. 159. 

Leaseholds were sold under conditions of sale, 
which provided that possession under the lease 
should be conclusive evidence of performance 
or of waiver of any breach of covenant up to 
completion ; there had been a breach of cove- 
nant to insure before sale, and the policy exist- 
ing at the sale was afterwards allowed to drop : 
— Held, that the conditions covered the firs' ; 
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Helclj also, that the breach of covenant after specific performance, and, pending the iiivcsti- 
the sale was not provided for by the condition, gation of the title, obtained a grant of the 
and that a purchaser was not bound to take the estate from the crown : — Held, that he was- 
title. Ih. entitled to a decree. JCtfdon y. 1 

A covenant by the lessee to insure in the Y. & C. C. C. 60S ; 11 L. J., Ch. 376 ; G Jar. 817.. 
names of himself and the lessor, is so sub- 
stantially performed by an insurance in the Sale by Tenant for Life.] — Specific peidorm- 
le.ssor’s name alone, that the circumstance that ance of a contract for .sale of an estate in foe- 
tlie original lessee could riot be found, and that simple decreed where vendor was (as purchasei- 
no insurance could be efiiected in his name, knew) only tenant for life, but by consent of 
is not an objection to the title of an under- the remaindermen was able to make a good 
lessee. I/are/irS^ v. 20 Hare, 64:1 ; 22 primd facie title to the fee-simple at the hearing. 

L. J., Ch. 716 ; 17 Jur. 271 ; 1 W. E. 256. And Salislmnj v. Hatcher, 2 Y. & C. C. C. 54 ; 12: 

see eases under Covenants, Breach, oi^, supra, L. J., Ch. 68 ; 6 Jur. 1051. 
col. 1230. 

Eeal Owner willing to Concur.] — Vendor con- 
o rp^TT-P XT A -HP C oon ti’actiiig to sell estate in which he has no title,. 

purchaser not bound though real owner offers a. 
Before Decree.] — XVhere a person articles to title. Tendrlng v, London, 2 Eq. Ca. Abr, 680. 
sell an estate, and brings a bill for the execution On a sale under a decree, the abstract stated' 

of the agreement, though at the time of the that the vendor was devisee of A., who took as 

agreement he cannot make a title to the pur- heir to B., tliough the vendor’s solicitor knew 
chaser, it is sufficient if he is able to do so when that C. was the heir. The purchaser was dls- 
the decree or report is made. Langford v. Pitt, charged, though the vendor had obtained a. 
2P. XYms. 632. S. P., 27nn«y;5e'.?^v. JI/d7e,S‘, 1 Esp. release from C. JDalljg v. Pullen, 3 Sim. 20 
184. 1 Euss. & M. 296 ; S L, J. (o.S.) Oh. 74 ; 30 E, K. 

Scmble, that a vendor, who bona fide puts 123. 
up a property for sale, believing himself absolute 

owner, when he has in fact only a partial Eepudiatiou — Ereehold House — Minerals.] — 

interest, is entitled to enforce the contract if he Where the defendant agreed to purchase a f ree- 
can perfect the title. Murrell v. Goodyear, 1 hold house, and on discovering that the plaintiff' 
Do G. F, & J, 432 ; 29 L. J., Ch. 425 ; 6 Jur. was not owner of the minerals, repudiated the* 
(N.S.) 356 ; 2 L. T. 268 ; 8 W. R. 398. contract : — Held, that the defendant was entitled 

Determined on a re-hearing to be sufficient if to repudiate before tlie date fur completion, al- 
a party can make, a good title in a bill for specific though the plaintiff offered to purchase the* 
performance at any time before the final decree, minerals before that date. Bellamy v. Bclen-^ 
Bennet College v. Carey, 3 Bro. C. C. 390. ham, 60 L, J., Ch. 166 ; [1891] 1 Ch. 412 ; 64 

^ ^ • -1 Tin ^ T. 478 ; 39 W. R. 257—0. A. 

Before Hearing.] — \¥here time is not essence 

of contract, and there is no unreasonable delay Lease.]-.The defendant having agreed 

the vendor, though not hawng a good title till ^ake part of a house, with right to a lease for 
hearing of cause, is entitled to specific perfor- tw'entv-one years, repudiated the contract upon 
^nce. J- discovering that the plaintiff could not fully per- 

JEmgart Russ. & M. Ld3 ; lam. oOO ; contract. After the bill was filed, but 

J Jj. J. (o.S.) Oh. 64 ; dl 4.. iv. 11^. ^ before the hearintr, tho plaintifE was ina position 

If vendor can make a good title at heaipg, on to perform the Sontraot fully Held, that the 
further directions, it is sufScient for speoihc per- defendant was not bound to wait : and tho bill 
formanee, vendor paying costs. Patou Y.Mogevs, dismissed with costs. Fomr v. K,uh,. 
0 Madd. 2ob. g gg, . 35 ,37 . g_^ ,.g<j 

Before Filing Bill.] — Vendor not making 

good title, wheilbill filh, pays costs up to timS property whien ho is. 

title reported good. Harford y. Purrier, 1 neither able to convey nor to enforce a convoy- 
Madd * 16 R R ‘^60 other proper parties, the purchaser 

A plainrk may Vely'on a title acquired in may repudiate the contract, and is not bound fo 
point of form after he had tiled the biU; if it be th'^ can inyce some tlnrd 

not inconsistent with his original claim, and is P®4soii to join in making a good title. Ih. 

capable of having relation back. Boyle v.* , « . « ^ * -a 

<?i^Zdw,12Ir.Eq. k241. Purohaser Curing Defect, ]-A specific per- 

tormance of an agreement by a purchaser was- 
Additional Evidence of Title.]— Tho requir- decreed in equity, where he agreed with the 
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*Rot made till after the contract, not to be 
€xtende{L Lechnif.^re v. Brassier, 2 J. & W. 2Si) ; 
122 B. R. 180. 

Title when Sltown—- Costs.] — ^Upon a bill filed 
'by a vendor for specific performance, it appeared 
that he could make a good title before the coni- 
■menceinent of the suit, but did not show a good 
title to the purchaser until afterwards : — Held, 
that though specific performance must be decreed, 
'-the purchaser was entitled to the costs of the suit 
generally. Tow7isond v. (Bumper lurwii, 3 Y,& C. 
oOo. 

Cause Standing Over,] — In a suit for specific 
rperformance, where the vendor cannot make a 
•good title, wiien the cause comes on to be heard 
on further directions, tlie court will not allow 
the cause to stand over, in order that he may be 
«able to cure the defects in his title. Boawell v. 
Menilham^ 3 Madd. 373 ; 1 L. J. (O.S.) Ch. 160; 
53 B. B. 250. 

Time Allowed Vendor.] — Wliere the vendor 
bad no title to a small portion of the land con- 
tracted for, but such defect was not discovered 
iill after the contract, the court refused, with 
■costs, a motion by the purchaser to be discharged 
from his contract, without giving the vendor an 
^opportunity of acquiring a title to the portion. 
Chaiiiberlahi v. Lee^ 10 Sim. 444. 

Purchaser cannot insist on being discharged 
iipon a report of defective title, if capable of 
being made good within a reasonable time ; as to 
'Which, the vendor will be put under terms. 

V, Cooper J 14 Ves. 205 ; 9 B. B. 274. 

Recovery IS’ecessary for Title.] — It being 
necessary, in order to make a title perfect, that 
s, recovery should be suffered, the deed making 
the tenant to the prfccipe, and the warrant for 
.suffering the recovery, were executed before the 
filing of the bill for specific performance, but the 
recovery was not completed till a few days after- 
wards : — Held, that a good title was not shown 
before the commencement of the suit. Lewm v. 
Bluest, 1 Buss. 325 ; 25 B. R. 58. 

Exchange— Subsequent Consent by Party.] — 

.A tenant for life of a settlement containing a 
power to trustees to exchange lands, conveys by 
way of exchange to B. B.’s heir afterwards con- 
tracts to sell such lands, and, after objection by 
the purchaser, procures certain deeds to be exe- 
cuted by the tenant for life and the surviving 
trustee and himself, which, if executed at the 
time of the exchange, would have given it 
validity : — Held, that the court would not compel 
the purchaser to take the title, but no decision 
was given as to whether the exchange was vali- 
dlated. Coiogill v. OxmantoiLm QLord)^ 3 Y. & C. 
.369; 3 Jur.313. 

Trustees’ Consent when Obtained.] — ^Where 
the trustees of a will, with power to sell with 
consent of tenant for life, make a contract with- 
cut having obtained the consent of the tenant 
. for life, semble, that subsequent consent will not 
cure the defect. A dmiSY, Brolie^ 1 Y. & 0. C, C.627. 

Where no Binding Contract.] — ^Where specific 
performance of a binding contract is sought, a 
reference to the master enables the vendor to 
make good any defect in his own title, or to pro- 
cure a conveyance up to the date of the master’s 
report and of the decree ; but when the court 

voB.:' xiY. 


had come to the conclusion that there was no 
binding contract, and that the assent of the 
proprietors was not proved at the hearing, the 
court declined to refer it to the master to inquire 
whether the required consent could be obtained. 
Clay V. Rufford, 5 De G. & Sm. 768. 

Bankruptcy.]— The assignee in bankruptcy 
having filed, as vendor, a bill for specific per- 
formance, but it appearing, on a reference as to 
title, that the concurrence of the insolvent 
assignee was required, 'which was given in the 
master’s office, the court gave specific perform- 
ance without making plaintiff pay costs. Side^ 
hotham v. Barrington, 5 Beav. 261. 

Commission Superseded.] — Under a 

commission an estate is sold. The commission 
is afterwards superseded, on the ground that 
there was no good petitioning creditor’s debt, 
and another commission issues, and the same 
assignees are chosen Held, that as the assignees 
had not a good title to the estate, they could 
not enforce the contract, nor retain the deposit. 
BartlettY, Tiicliin, 1 Marshall, 583 ; 2 Taunt. 259. 

9. Conditions as to Title. 

I And see Paeticulaes and Conditions of 

1 Sale, supra, col. 1166. 

a. In General. 

Usual Conditions.] — Quiere, whether a vendor 
of a doubtful title is justified in selling under 
the usual conditions ; that all objections not sent 
in within a limited time are waived ; for rescind- 
ing the contract, and that no one but the vendor 
is to be required to join ; or in not putting in his 
abstract matter tending to show that doubts had 
been raised. Warde v. Dixson, 28 L. J., Ch. 
315 ; 5 Jur. (N.s.) 698 : 7 W. B. 148. 

Under such conditions a purchaser is not 
prevented from taking an objection which he 
has discovered aliunde after the time limited for 
taking objections. II). 

Excluding Proof of Title,] — Conditions of .sale 
which state certain facts, and represent that 
certain acts were done in error, and that the 
vendors could seU an absolute interest, will nc>t 
preclude a purchaser from requiring proof of the 
title. Johnson v. Smiley, 17 Beav. 223 ; 1 Eq. 11. 
397 ; 22 L. J., Ch. 826 ; 1 W. E. 440. 

Excluding known Defect.] — A condition of 
sale which does not fairly state the objection to 
the title against which it is directed is not bind- 
ing on a purchaser. Beioley v. Carter, L. B. 4 
Ch. 230 ; 17 W. R. 300. 

On a sale where a condition as to the title did 
not point directly at the objection : — Pleld, that 
the purchaser was not precluded from taking the 
objection. Cruse v. Nowell, 25 L. J., Ch. 701^ ; 

2 Jur. Cn.s.) 536 ; 4 W. R. 619. 

Conditions of sale must expre.ss in distinct 
terms a difficulty of title, and therefore when 
a condition set out facts from which the con- 
clusion in law was that the vendors showed no 
title, but this conclnsion was one which would 
not occur to an ordinary purchaser, and was not 
stated in the condition: — Held, that the sale 
could not be enteced. Williams v. Wood, 16 
W. R.1005. 

The defendant having sold and conveyed Intul 
to the plaintiff, .suggesting that he had a title, 
and it afterwards appearing that he was nof 
entitled to part, being an encroachment from a 
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common, a bill lies to set aside the conveyance, 
and for a return of the purchase money, and all 
expenses. Edumrds v. M^Zeay, G, Cooper, 308. 
Affirmed, 2 Swanst. 2S7 ; 14 B. B. 261. 

Conditions provided that a declaration by the 
tenant should be produced to the purchaser that 
the farm was taken by him from E. in October, 
1835, and had since been held by him of her and 
those claimin.^ under her in succession. The 
condition provided that the purchaser should be 
satisfied with the title so made, without the pro- 
duction of any document j)revious to the will of 
E. in 1860, who should be assumed to have been 
seised of the property in fee simple in possession, 
free from incumbrances, up to and at her death. 
The condition expressly stipulated that no other 
title than as above should be required or inquired 
into. The purchaser, after an abstract of title 
had been furnished to him, discovered that E. 
was a mortgagee in possession, and had no title 
against the mortgagor except under the statute 
of limitations by adverse possession commencing 
in 1844 ; and that her executor in 1861 had paid 
legacy duty on the mortgage debt, and not 
succession duty on the estate. These facts were 
well known to the vendor : — Held, that the con- 
dition of sale was misleading, and that the pur- 
chaser was entitled to have a good holding title, 
or else to rescind his contract. Banister^ In re, 
Broad v. Mnnton, 48 L. J., Ch. 837 ; 12 Ch. D. 
131 ; 40 L. T. 828 ; 27 W. R. 826-— C. A. 

Good Holding Title only.]— Where the 

conditions on the face of them purport to give 
only a good holding title, the purchaser on being 
relieved from them is not entitled to have more 
than a good holding title, lb. 

Leaseholds.] — Particulars of a sale de- 
scribed the subject as a plot of ground held for a 
term of one hundred and eleven years from April, 
1853, subject to the annual rent of 51. One of 
the conditions of sale was, that the vendor 
should deliver an abstract of title, and deduce a 
good title to the premises from April, 1853, to 
the time of the sale ; nor should the title of the 
lessor he questioned, nor the vendor be bound to 
go behind the same. The plot of ground was 
part of two properties, held under two distinct 
leases, made in 1845 to ihe vendor’s lessor, by 
which rents of 31 Z. and 91. were respectively 
reserved. The interest sold was under a lease 
made to the vendor, of portions of both pro- 
perties, in July, 1853, subject to a rent of 5L : — 
Held, first, that the title was bad. GeohegaTi v. 
Conmlly^ 8 Ir. Ch. B. 598. 

Held, secondly, that the condition of sale was 
so ambiguous and uncertain as not to preclude 
the purchaser from objecting to the title, lb. 

Held, thirdly, that there had been a suppres- 
sion of facts in the particulars of sale, which 
amounted to misrepresentation. Ib. 

Voluntary Deed,] — A contract entered into 

in 1882 for the sale of freehold estate provided that 
the title should commence “ with an indenture 
dated the 18th of October, 1845,’* and made between 
persons whose names were mentioned, and that 
the earlier title should not be investigated or 
objected to. From the abstract of title it ap- 
peared that the deed of 1345 was a voluntary 
deed with a power of revocation by a person, 
who puiported to convey freehold and leasehold 
premerty upon trusts ; — Held, that the vendors 
.ou^t to have stated , in the condition of sale 
<l^dlrthai .the cihissicU' to 


state this rendered the condition a misleading 
one ; and that the purchaser was not bound to 
accept a title commencing with that deed, 
Alarm'll and Granville (Ba?!'), In re, 53 L. J.. Ch. 
81 ; 24 Ch. P. 11 ; 48 L. T. 947 ; 31 W. B. 845— 
0. A. 

Voidable Sale appearing on Title — Bescis- 

aion.] — A company purchased a pnblic-housey 
under circumstances probably rendering the^ 
transaction voidable by its shareholders. A 
charge upon it was subsequently created in 
favour of debenture-holders. The company con- 
tracted to sell the public-house. By one of 
the conditions of sale the purchaser was pre- 
cluded from making any requisition or inquiry 
with reference to a trust deed, as to which a. 
memorandum which was stated to be of a certain 
character had Vjeen endorsed on one of the docu- 
ments of title. The memorandum was not m 
fact sufficient, or of the character stated. In 
the course of the negotiations the company offered 
to obtain the concurrence of the shareholders 
and debenture-holders in the conveyance :■ — 
Held, that specific performance by the piirchasei’ 
must be decreed ; that, if the condition referred 
to was not binding on the purchasers, yet as it 
did not go to the length of title to be shown, or 
the root of title, this was not a ground for re- 
scission ; but the trust deed must be dealt with 
as if the condition did not exist. Marali and 
Granville (^EarV), In re, supra, distinguished, 
Fanihani Brewery Co. v. Hunt 3 B. 381 ; 6^^ 
L. T. 440. 

Purchase by Trustees.] — Property was 

sold subject to conditions (inter alia), (6) that all' 
requisitions should be sent within ten clays after* 
the delivery of the abstract otherwise waived 
by the purchaser, and time should be the essence*, 
of the contract : (8) thatAhe purchaser shall not. 
object to the sale of the premises to B., by as- 
signment, dated the 29th January, 1870, but 
should assume that B. acquired under the deed 
a valid title to the premises; (9) that the pur- 
chaser should not object to the title because 
L., in 1858, as a tz'ustee for B., purchased 
from the trustees of the then owners,. 
B. being one of the last-mentioned trustees. 
The title was bad on the ground that B. had 
purchased the premises sold for X. and others^ 
X. being one of the trustees for sale of the pro- 
perty so bought, and also on the ground that L.,. 
the assignee in the deed of 1858, had purchased 
for B. who was also a trustee for sale : — ITeld^ 
first, that the eighth condition was so framed as> 
to deceive the purchaser, and entirely throw him 
off his guard by unwarrantably suppressing and 
masking a fatal defect in the title. Boyd v, 
Biehson, Ir. B, 10 Eq. 239. 

Held, secoi]dly, that, having regard to the 
eighth and ninth conditions, the vendor could 
not avail himself of the sixth condition. Ib. 

Opportunity of Inspection — Document affect- 
ing Title.] — condition of sale which refers to 
a document as affecting the title and offers an 
opportunity of inspecting it, is not misleading, 
unless it so states the document as to lead to 
the belief that all that is material in it is dis- 
closed. Blenhorn v. Penrose, 43 L. T. 668 ; 29 
W. B. 237. 

Objections not Precluded.] — ^TJpon the sale of 
a property the contract provided that the pur- 



VENDOE AND PUECHASEE— rtVZe, 


chaser should assume that A. was cat the time of 
his death seized in fee simple of a certain lot, and 
should not reqiiire tlie production of or investi- 
gate or make cany objection in respect of the 
prior title to the lot. Before completion, the 
purchaser discovered from documents supplied 
by the vendor to .a sub-purchaser that the lot 
was the purcliaser’s own property : — Held, that 
the purchaser was not precluded by the condition 
from raising the objection. Jones v. Clifford^ 
45 L. J.. Oh. 801 ) ; 3 Ch. D. 771) ; 35 L. T.' 937 ; 
24 W. iL 070 . 


b. Special Conditions. 

Limited Title— Accidental Bisciosure.]— Bh'ee- 
hoid property was sold subject to a condition 
that the title should commence with a deed 
dated the 30th of December, 1807, and that no 
earlier or other title should be required or in- 
quired into by the purchaser : — Held, that this 
did not preclude the purchaser from insisting on 
an objection to the prior title which was 
I accidentally disclosed by the vendor. SmitJi v. 
Iiobhmm,4c9Jj. J.,Ch. 20; 13 Ch. D. 148; 41 
L. T. 405 ; 28 W. E. 37. 

But held, that the purchaser was only entitled 
to an inquiry whether the vendor could make a 
good holding title to the property. Ih, 

Where there is a condition of sale that no title 
to the property sold shall be shown before a 
certain date, semble, that s. 24 of 22 &; 23 Viet, 
c. 35, does not apply to the concealment of an 
incumbrance prior to that date. I b. 

— — Notice of Prior Deed.] — Special condi- 
tions of sale, limiting the extent of title : — Kcici, 
to be no excuse for a purchaser not insisting on 
the production of a, deed beyond those limits of 
which he had notice. Peto v. JJammortd, 3b 


Objection to Prior Title.] — A condition 

that the title prior to a certain date “ shall not 
be required, investigated or objected to ” pre- 
cludes the purchaser from taking an objection to 
the prior title, although such objection is based 
upon information obtained aliunde ; and in such 
a case the purchaser cannot recover the deposit. 
The dictum of Wood, V.-C., in Bavllnffton v. 
Hamilton (infra, col. 1493), dissented from. 
Harsh and National Provincial Ba,nU of 
England^ In re^ G4 L. J., Ch. 255 ; flSOo] 1 Ch. 
190 ; 13 R. 347 ; 71 L. T. 629 ; 43 W. R. 186. 

A sale was made by the court under conditions 
which precluded the purchaser from objecting to 
the title prior to the document chosen as the root 
of the title, and made recitals in deeds more than 
twenty years old conclusive. A recital covered 
by this condition was so framed as to conceal a 
defect of title prior to the date fixed for the com- 
mencement of the title Bleld, that the sale 
being by the court the purchaser was not pre- 
cluded by the conditions from raising the objec- 
tion, and ought to be discharged from his pur- 
chase. EUe V, Else, 41 L. J., Ch. 213 ; L. E. 13 
Eq. 196 ; 25 L. T. 527 ; 20 W. E. 286. 


Leaseholds.]— A condition of a contract 

for the sale of leaseholds was that the vendor 
should produce a good and marketable title com- 

but that no title 
111 the 


mencing from the freeholder , 
should be called for prior to the lease, 
investigation of the title, it was stated, that the 
lease had been granted in pursuance of a prior 
contract Held, first, that the purchaser was 
entitled to investigate the dealings with the con- 
tract prior to the lease being granted ; secondiy, 
that stipulations as to title in a contract between 
a vendor and a purchaser are to be cunstrued 
favourably to the latter, Phodes v. Ihbetson, 4^ 
De G-. M. & G. 787 ; 2 Eq, E. 76 ; 23 L. J., Ch. 


Time for Objections.] — A contract for 

sale stipulated that the vendor should deliver 
an abstract to the purchaser, who should make 
all his requisitions within seven days, and that 
the purchaser should take such title as the vendor 
had : — Held, that, notwithstanding such a con- 
dition, if the vendor agrees to deliver an abstract, 
and stipulates that objections are to be taken 
within a specified time; that imports that objec- 
tions may be taken. Keyse v. Hiiydon, 9 Hare 
(App.) Iviii. ; 1 W. E. 73. 


— - Competency of Party to Deed.] — Thougli 
a condition of sale that the title shall commence 
with a certain indenture leaves it open to the 
purchaseiv to show aliunde that the parties pur- 
porting to convey were not competent to do so, 
yet if this is not shown, their competency to con- 
Osborn v, Osborn, 18 


vey must be assumed, 
W. E. 421. 


Requisitions on Title.] — A condition limiting 
the time for requisitions on title does not bind 
the purchaser where the abstract shows no title 
at all : Want v, Stallibrass (L. E. 8 Ex. 175). 
Assuming that the same rule does not apply 
where the vendor can show a good holding title, 
though not a title which the court would force 
upon a purchaser, the vendor cannot take this 
pjosition after the purchaser has refused the title 
and demanded back his deposit. Saxby v. 
Thomas, 63 L. T. 695. 


— Sale by Trustees.] — Conditions of 
stipulated that the vendors would deliver 
abstract of title, comniencin! 
in 1800 from D. 


_ with a conveyance 
that the vendors would enter 
into a qualified covenant to produce the deeds 
retainecl by them ; but as the vendors had no 
beneficial interest they should only covenant 
that they had not incumbered, and no objection 
should be taken to the right of the vendors to 
hold, sell or convey the property now sold. The 
abstract traced the title from D. through his 
heirs in gavelkind. Upon an objection that a. 


When to be Delivered.] — By the condi- 
tions of sale it was stipulated that all objections 
and requisitions in respect of the title should be 
delivered within fourteen days from the delivery 
of the abstract. An abstract of title was duly 
delivered. After the fourteen days had elapsed sell. Lethbridge^, Mrlman, 25 L. J., Q. B. 89 ; 
the purchaser made an objection as to construe- 2 Jur. (N.S.) 372 ; 4 W. E. 90. 
tion : — Held, that the objection did not go to 

the root of the title, and the requisition being Disputed Ownership.] — A. agreed to buy 

out of time failed. Thomjyson to Cnrzon, In re^ B)s interest in certain lands, in the event of an 
52 L, T. 498. act of parliament which was to be applied for 
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being obtained. The contract provided, that B. 
should produce only the title from his vemlor 
(0.) to himself. C. was one only of four 
claimants of the lands, but A. knew this when 
he entered into the contract. The act was passed, 
and A. took possession thereunder, but refused to 
complete. Upon a bill : — Held, that evidence 
aliunde to show want of title in C. was not 
admissible ; and specific performance was decreed 
against B, on the ground that A. had bought 
such title or interest as B. might have under C. 
Hume V. Porof% 85 L. J., Ch. 781 ; L. K. 1 Oh. 
879 ; 12 Jur. (N.S.) 445 ; 14 L. T. 888 ; 14 W. R. 
bSI." ^ 

Sale of Manor,] — By contract for the 

sale of a manor it was agreed that the defendant 
should purchase from the plaintiff all his 
interest in the property, and that he should “ be 
called upon to produce only the title from B. to 
himself’ : — Held, that the defendant was pre- 
cluded from inquiring into the title of B., but 
could only call upon the plaintiff to show a title 
from B. to himself. II), 

Sale by Mortgagee — ^Equitable Interest.] 

— Where conditions of sale by a mortgagee 
stated that he sold as mortgagee, and that as he 
had only an equitable interest in one plot, the 
purchaser should accept such title as he was able 
to deduce and convey : — Held, that a purchaser 
could not object that the legal estate of this plot 
was outstanding as by the condition the vendor 
contracted to sell an equitable interest only. 
Ashworth V. Monmey, 9 Ex. 175 ; 2 C. L. R. 418 ; 
28 L.J., Ex. 78; 2 W.R. 41. 

Purchase from Railway Company.] — 

The defendant purchased from a railway com- 
pany land which, not being “ superfiiious,” the 
company had no power to sell, and the plaintiff 
contracted to purchase the land from the defen- 
dant. One of the conditions of sale was that 
the title should commence with the conveyance 
from the company ; another that the purchaser 
should not require the production of, or investi- 
gate or make any objection or requisition in 
respect of such conveyance. The plaintiff 
declined to complete and sued for the deposit : — 
Held, that the deposit could not be recovered. 
Bimnhery v. Cooh, 51 L. J., Q. B. 170 ; 8 Q. B. H. 
462 ; so W. 11. 344. 

Will.] — Upon the sale of an estate, one 

of the conditions was that the title to the 
beneficial ownership should commence with the 
will of C., and the piu’chaser must assume that 
0. was at his death beneficially entitled to the 
property in fee simple free from incumbrances. 
G. had contracted before his death for the pur- 
chase, but it was not till many years after his ■ 
death that the title was made out, the property I 
conveyed, and the purchase money paid Held, 
that the purchaser was not bound by the condition 
of sale. IlarmU v. Baher^ 45 L. J., Ch. 64 ; L. R. 
20 Eq. 50 ; 82 L. T. 382 ; 28 W. R, 559. 

A condition of sale which provides that the 
purchaser shall assume that the vendor derived a 
good title under a will, does not preclude the 
purchaser from .showing that, upon the true con- 
struction of the will, a good title did not pass. 
McV'kheBi Vvntmct^ In i% 25 L* R. Ir. 807. 

'^ 2 — -'liioiosure ’Aat»}’.*r-Where the conditions 
of' sale stated that ' the' premises wet*© acquired 
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under an award of commissioners under an 
inclosure act, and that the abstract would not 
contain any earlier title than such award : — ■ 
Held, that the award made in general terms must 
be primfi facie evidence of the lands being free- 
hold, and that the purchaser had no right to 
iiKiuire as to the title to the lands given by vendor 
in exchange. Cattell v. Corrall^ 4 Y. <k C. 228 ; 
9 L. J., Ex. Eq. 87. 

Private Act of Parliament.] — In 1857 \n 

chancery, it liad been certified that a good title 
could be made to certain estates, and the estates 
were afterwards sold under the court, subject to 
a condition that the title should not be required 
prior to a private act of parliament which 
recited the certificate of good title : — Pleld, that 
the title up to the period for which it had been 
certified might be accepted without examination 
for registration. Wat?ief/, In 38 L. J., Ch. 57. 

Such Title as Vendor has.] — ^^Vhere con- 
dition was for sale of interest “ under such title 
as vendor lately held the same, an abstract <4 
which may be seen,” <kc. : — Held, that the pur- 
chaser could not object to title. BremoY, Wriyht, 
4 Madd. 864 ; 20 R. R. 818. 

Assent of Executor.] — Circumstances under 
which special conditions of sale precluded a pur- 
chaser from requiring evidence of the assent of 
executors to a bequest. Jaelison v. Wliiteliead, 
6 Jur. (k.s.) 188. 

Satisfactory Title.] — A stipulation to give such 
a title as shall be satisfactory to the purchaser 
does not authorise the purchaser to make any 
other than the usual objections to the title. Lord 
V. Stejjhens, 1 Y. & C. 222. 

Opinion of Counsel.]— Where it was agreed 
that the contract should be void if the pur- 
chaser's counsel should be of opinion that a 
marketable title could not he made by a certain 
time, and counsel so advised, a bill by the pur- 
chaser for a specific performance with compensa- 
tion was dismissed with costs. v. 

EdwiuYh^ 2 Sim. 78 ; 29 R. R. 61. 

Forged Deed — Verdict of Jury.]— The condi- 
tions of sale represented that a deed was ji 
forgery, and that the vendor had made his 
affidavit to that effect, and, therefore, that the 
purchaser should not take any objection to the 
title by reason of that deed. The purchaser 
brought an action for his deposit, and obtained a 
verdict, the jury declariiigthc deed to be genuine: 
— Held, that in law the purchaser was precluded 
from rescinding on tlie ground that the state- 
ment of the vendor wms untrue, and in equity 
that the vendor was entitled to specific perform- 
I ance of the contract, with costs. Corrall v. 

' Cattell, 8 Y. & C. 418 ; 4 M. & W. 784 ; 8 L. J., 
Ex. 225. 

Prior Voluntary Settlement.] — A purchaser 
may be precluded by a coiKlitioii of sale from, 
making any objection to title in respect of a 
voluntaiy settlement previously executed by the 
vendor, but he is entitled to proof that the 
settlement though voluntary in its inception, has 
not been set up by an ex post facto consideration. 
Small V. Torley, 23 U, R. Ir, 388. 

Sale by First Mortgagees ^ Resxilts of 
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Inquiry.] — One of the conditions of sale was, leaving issue, but intestate. After the death of 
the sale was made by the first mortgagees the tenant for life, by an indenture dated Sep- 
under a power of sale contained in a mortgage tember 25, 1883, two of the surviving sisters and 
deed made to them, and no purchaser should be their respective husbands conveyed to the thirci 
entitled to require any abstract or evidence of sister (the vendor) all right, title, &c., of each of 
the incumbrances subsequent to that deed, them respectively, to hold in fee simple. The 
althoiigli notice of such incumbrances might vendor put up the premises for sale by auction, 
a})pear4n the title to be shown.” The power of describing them in the particulars as being held 
sale allowed the mortgagees to sell after giving in fee simple, and stating the facts above men- 
notice to the mortgagor ; the sale was made tioncd in the conditions of sale. One of the 
without any notice" having been given to the conditions bound the purchaser to admit that 
mortgagor, but he had wa^'ved the notice ; and after the death of the tenant for life and the 
before the waiver, had mortgaged to several deceased sister, the entire interest in the premises 
subsequent mortgagees, wdio had executed a became vested in the surviving sisters, and that 
deed purporting to ratify the sale to the pur- the conveyance of September 25, 1883, vested in 
(ihaser : — Held, that the contract was, that the the vendor a good title to the premises for an 
title dettended only upon the result of an in- estate in fee simple. The condition did not 
quiry into the compliance with the stipulations state, though the fact was so, that one of the 
of the mortgage deed ; and that as the title surviving sisters who had conveyed to the vendor 
offered depended upon the result of an inquiry had children living, nor did it state that it was- 
into the validity of the waiver, and of the the vendor's contention that the conveyance by 
ratification by the subsequent mortgagees, the the sisters operated as a release of the testamen- 
purchaser was entitled to rescind and to recover tary power of appointment given them by the- 


the deposit. Forster v. Hogg art ^ 15 Q, B. 155 ; will and codicil. The purchaser objected that a 
19 L. J., Q. B. 340 ; 14 Jur. 767. good title was not shown by the vendor, that 

under the will and codicil the sisters only took 
Breach of Trust— Leases by Trustees.] — Trus- life estates with a power of appointment among*st- 
tees having no power of leasing granted leases, their children, and that the condition binding 
and offered the property for sale subject to the the purchaser to admit that the vendor had 
leases. The conditions of sale stated that the vested in her an estate in fee simple was bad and 
leases were made by the trustees without misleading, and issued a summons asking for a 
authority, and provided that the purchaser declaration that title had not been shown the 
should make no objection in respect of them : vendor, and for return of the deposit paid : — 
— Held, that the conditions precluded the pur- Held, that there was no implied gift to the 
chaser from objecting to the title on the ground children of the testator’s sisters, that on the. 
of the leases. NicholU v. Corbett. 3 He G. J. & death intestate of the deceased sister the gift 
8. 18. over to the survivors took effect, that the testa- 

mentary power of appointment given by the 
“Longest Term He could Grant.”] — One of codicil to the survivors was capable of being 
the terms of a contract was that ‘‘the plaintiff released, and that it was released or extinguishefl 
should let to the defendants, or assign if pre- by the conveyance, and that therefore a |iood 
f erred, for the longest term he could grant ” : — title was shown by the vendor. Per Lord Ash- 
Held, that the defendants were bound to take bourne : The condition was not misleading. Per 
such title as the plaintiff' had at the time of the Fitzgibbon, Barry, and Walker, L.JJ. : The con- 
agreement, and were not entitled to call upon dition w^as' not binding. Lyons and Carroll's 
the plaintiff to show his iessoi.*’s title. Mollog v. Contract^ In re, [1896] 1 Ir. K. 383 — C. A. 

Sterne^ I Hr. A Wal. 585. 

Freehold and Copyhold Sold Together.] —On a 
Acceptance “ without Dispute.” j—Piirchaser contract for the sale of lands described as partly 
agreed to accept vendor’s title ‘^without dis- freehold and partly copyhold, and the timber 
pute ” ; the purchaser afterwards objected that thereupon (the latter at a specified validation), 
at the date cf the agreement there was a flaw in upon a condition that the vendor should not be 
the vendor’s title : — Field, that the purchaser required to distinguish the freehold land from 
%vas precluded, by the terms of his contract, the copyhold, nor the respective boundaries 
from insisting on the objection. Dulie v. Bar- thereof :~Held, that the purchaser was hound to 
nett^ 2 Coll. C. C. 337; 15 L. J., Ch. 173; 10 pay for the timber at a valuation, iiotwithstand- 
Jur. 87. ing that it might be wholly upon the copyhold 

land. Crosse v. Lawrence^ 9 Hare, 462 ; 21 L. J., 
Will — Gift hy Implication — Release of Ch. 889 ; 16 Jur. 142. 


Will — Gift hy Implication — Release of 
Testamentary Power.] — By his will datetl May 
25, 1875, a testator devised premises to which 


Jurisdiction.] — Where a condition of sale, 


he was entitled in remainder in fee simple under a deci-ee of the court, stipulates that ail 
expectant on the determination of a life estate, documents dated more than twenty years ago 
subject to that life estate, to his four sisters shall be conclusive evidence of all matters re- 
(one of whom was the vendor) as their sole and ferredtoin or implied by them, and that all deeds 
separate propertjq and provided that in the and proceedings in chancery shall be at ti e 
event of any of Ins sisters dying, her share expense of the purchaser, the vendor is only 
should be divided among the survivors ; and by bound to set forth in his abstract so much of the 
a codicil he directed that each of his said four pleadings in the suit as show that the court had 
sisters should have power to leave by will jurisdiction. IFaters v. Waters, 36 L. J., Cb. 
amongst any child or children they might have 195 ; 15 L. T. 406 ; 15 WI. E! 191, 
any property they might derive under" his will A reversionary legacy, in which infants were 
or codicil, and that in default of issue or such interested, was sold by an order of ’the court, 
will same should revert to the survivors. One There was a special condition that the purchaser 
of the sisters predeceased the tenant for life, should make no objection bn the ground of want 
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of jurisdiction : — Held, that the condition of sale 
was fair and reasonable, and that the purchaser 
was bound by it, A\7m v. Hancock^ 40 L. J., 
Oh. 700; L/R. 6 Oh. 850; 25 L. T. 469; 19 
W. R. 1041. 

Defective Title Admitted.] — A contract for sale 
of superliuous land of a railway company, which 
ln.d been conveyed by the company to the ven- 
dor, contained a stipulation that the purchaser 
should assume that everything was done by the 
company to enable them to sell the land as sur- 
plus land. The purchaser discovered that the 
})rior owners had not waived their right of pre- 
emption ; and brought an action for the deposit 
and damages. I'hc vendor then sold to one of 
the prior owners ; — Held, that the purchaser was 
bound by the stipulations to admit the title of 
the company to sell to the vendor, and could not 
maintain the action. Hamand v. Bed^ 48 L. J., 
Oh. 503 ; 12 Ch. I). 1 ; 40 L, T. 769 ; 27 W. R. 
742— G. A. 

Purchaser, Owner of the Property.] — In an 
ugreemenl for sale of freehold and leasehold pro- 
perty there was a condition that the purchaser 
was to assume that M. was at the time of his 
death seised in fee simple of the premises,” and 
siiould “ not make any objection in respect of the 
prior title to the lot, whether such prior title is 
or is not referred to in any abstracted docu- 
inent.” The purchaser discovered that M. Was 
not at the date of his death seised of the here- 
ditaments, but that he, the purchaser, was en- 
titled to the same : — Held, that this condition 
did not preclude the purchaser from acquiring 
such knowledge aliunde, and on that ground re- 
fusing to carry out the contract. Jcmes Y. CVf’' 
/h?Y7,"4o L, J.‘'Ch. 809 ; 3 Gh. D. 779 ; 35 L. T. 
937 ; 24 W. R. 979. 

Itease subject to Covenants.] — The subject of 
■sale was described in the conclit'ons “as a lease- 
‘ hold ground-rent of 23/.,” reserved by a mesne 
lease in 1812, and nssigned apart from the rever- 
sion by an indenture of 1817, and one of the 
conditions was, that no title prior to the assign- 
ment, or the title of any ground or mesne land- 
lord, was TO be produced. From a recital in the 
deed of 1817, it appeared that the land out of 
which the rent issued had been demised, with 
other lands, to the original lessee at a rent of 
10/., and subject to certain covenants and condi- 
tions : — Held, that the purchaser might take an 
objection on this ground. Taylor \\ Murtindale^ 

.1 Y. & 0. 0, G. 658. 

Pease for Lives,] — Under a contract to make 
out a good title to a lease for lives renewable for 
ever, a vendor must show rvho arc the lives- in 
existence at the time of the contract. Anderaon 
V. Idlggtm. 1 Jo. & Lat. 718. 

Title of Lessor.] — The court will not make it 
a condition of sale of an interest, under a lease 
that a purcluaser shall not be at liberty to object 
' to the title of the lessor to make the' lease. A 
l^urchaser shall not requite the plaintiff to show 
that the lessor had power, but may object aliunde, 

■ IFUlfis V. Lat?tam^ Sau. & Sc, 441. 

' A condition of sale, that the purchaser shall 
■ not be at liberty • to investigate the right of the 
' ^ lessor to , grant a lease for lives renewable for 
y' eterpwlU hot 'Bui the court ‘ will | 

' io; ihd rem^lhbrsncer to seitie ^ condition f 

of re^iire' the ' . 


production of the title of the lessor. Laliey v. 
Bell, lx. Eq. E. 122. 

By the conditions of sale of leasehold premises, 
the vendors stipulated that they should not pro- 
duce the lessor’s title. The purcluiser on inves- 
tigating the title found it defective, and refused 
to complete : — Held, that the pairchaser was not 
precluded from inquiring aliunde into the lessor's 
title. Shepherd v. Keatlr-ip 4 Tyrw. 571 ; 1 G. 
M. & E. 117: 3 L. J., Ex. 288. 

Covenant to Build.] — A condition, on 

the sale of leasehold property, that the title of 
the lessor would not be shown, and should not 
be inquired into : — Held, to be binding, and the 
purchaser compelled to perform his contract, 
although in the investigation before the master 
a serious defect in the lessor’s title was dis- 
covered. Iliune V. Bentley , 5 He G. & Sm. 520 ; 
21 L. J., Ch. 760 ; 16 Jur.'llOO. 

Covenant in lease to build two houses ^Yorth 
400/. ; five houses built, worth in the aggregate 
more than 400/., but no two being worth that 
sum Held, that the covenant had been sub- 
stantially performed, and the court decreed 
specific performance. Ih. 

— Equitable Title.] — On the sale of lease- 
hold premises, one of the conditions stated that 
the premises “ were mortgaged by the late Mr. 
H. to H. and M., the trustees of his wife’s marriage 
settlement, to secure part of the trust funds ; 
and the lease was granted to them, subject to 
such redemption as the said Mr. H. was entitled 
to under the said mortgage. Upon tlic death of 
Mr. H., Mrs. H.,]iis widow, executrix, and nni- 
versal legatee, became beneficially entitled to 
both the mortgage money and the premises ; and 
the vendors, her executors, are also the legal 
personal representatives of Mr. TI. They will, 
within seven days from the day of sale, deliver 
to the purchasers an abstmet of the said lease 
and the wills of Mr. and Mrs. H. ; but they aie 
not to be called upon to deduce the lessor's 
or any earlier title, nor shall the subsistence 
of the lease be questioned, and the -purchaser 
shall be satisfied with an assignment from them 
of the beneficial interest ” : — Hold, that the pur- 
chaser was, under this condition, entitled to an 
assignment of the legal estate which was out- 
standing in H. and j\I., and not merely to the 
assignment of such beneficial intci'est as the 
vendors had. Smith v. EllU, 14 Jur. 682. 

Agreement for Lease.] — A vendor stipu- 
lated that he would show title under an agree- 
ment fer a lease. The vendoT' and lessee pro- 
duced a paper, signed only by the lessee, and 
alleged that lie had taken possession under this 
agreement : — Held, that the purchaser could not 
be compelled to take an equitable title, but was 
entitleil to strict evidence that such an agree- 
ment had been entered into. ILmyliton v. Banh- 
aiiy 5 L. T. 3U7. 

Objections to,] — A condition proviiled 

that the purchaser shall not require any evidence 
of the title of lessors ; or object by reason of in- 
cumbrances affecting the title ; nor re(|uire the 
production of any title deeds prior to the lease, 
but shall admit that the lease has been duly 
executed by nil the parties thereto, and be satis- 
fied with same being handed over, and the title 
deduced therefrom to the owners — Held, that 
this condition did not preclude the purchaser 
rejecting the title on the ground of objections 
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lo the lessor^s title. Mn.s'qvave x, 2l^0ullagli^ 14 
Ir. Ch. E. 496. 

Lestiees for lives renewable for ever granted 
to L., his heirs and assigns, at a rent. L.’s 
ostate did not answer the descrij'ition of a lease 
t >r ever. I/j. 

Leasehold premises were put up for sale on the 
condition that the title should eomtnence with a 
<leed datecl in ls69, being an underlease from 
W, K. ; ‘Sand no requisition or inquiry shall be 
made respccring the title of the lessor or his 
:snuenor landloid, or liis right to grant such 
underlease. ■' A ]mrchaser disoovered that W. S., 
before 1869, liad mortgaged the premises : — 
Held, that he was not precluded by the condition 
from taking the objection ; and that he was not 
bound to complete the purchase. M^aMell v. 
WnaJfe, 43 L. J., Q. B. 138: L. K. 9 Q. B. 515 ; 23 
W. R. 44. 

Covenant to Insure. ] — Leasehold property 

was sold, subject to a condition that possession 
Sluder the lease should be deemed conclusive evi- 
dence of the due performance or sufficient ’waiver 
-of any breach of tlio covenants in the lease up to 
the completion of the sale. A covenant to keep 
the premises insured was l^roken on two occasions, 
one before and one subsequently to the sale : — 
Held, that the condition precluded any objection 
on the ground of the former breach of covenant, 
but not of the latter, and that the purchaser was 
mot bound to take the title. Jfowell x.lGghtlry, 
"21 Beav. 331 ; 25 L. J., Ch, 868, 

Two Houses in One lease.]— Two houses, 

Leld under one lease, \vcre sold separately to A, 
and B, The lease was produced, and inspected 
at the sale by the purchasers* solicitors. The 
conditions of sale provided for the apportionment 
of the rent between the two purcliascrs, but did 
not notice covenants to insure, &;c., and a proviso 
for re-entiy on nori-performancc contained in the 
lease Hcdd, that though A. might be evicted 
by the default of B., still he was, under the cir- 
cumstances, bound to complete. Paterson v. 
Zong, 6 Beav. 590 ; 13 L. J., Ch. 1 ; 7 Jur. 1049. 
And see eases ^ supra, col. 1478. 

Underlease.] — Where an under-lessee 

described his property in the particulars and 
conditions of sale as held under a lease, and 
stipulated tliat the purchaser should not require 
proof of his, the vendor’s, title : — Held, that the 
purchaser having discovered, aliunde, that the 
property was with others lield under one lease 
and liable to forfeiture could not be compelled 
to complete. JDarlingUm v. Ham I If on^ 1 Kay, 
550 ; 2 Eq. R. 906 ; 23 L. J., Ch, lOuO. 

c. Condition as to Bescission. 

When Waived.] — A condition of sale provided, 
that if the purchaser should raise objections to 
the title which the vendor should not be able or 
■willing to remove, the vendor should be at 
liberty to rescind the contract, and that all 
objections which should not be taken in writing 
within ten days after the delivery of the 
abstract should bo considered as w^aived Held, 
that the 'condition referred to the first delivery 
of objections, and if the vendor expressed his 
willingness to answer them, he could never 
afterwards rescind the contract. Tanner v, 
Smith, 10 Sim. 410 ; 4 Jur. 310. 

Where under a similar condition the vendor 
Jaad answered objections : — Held, that he. had, 
waived -the. condition ; — HelJ, also, that such 'a 


condition ought to be discouragxl, and ought not 
to receive a construction oppresuve on the pur- 
chaser ; and that the vendor’s right to rescind 
the contract under the condition must be co- 
extensive w'itli the purchaser’s right to object to 
the title under the same condition. 2Iorley v. 
Cools 2 Hare, 106 ; 12 L. J., Ch. 136 ; 7 Jur.' 79. 

i Costs and Uamages.] — A condition, that if any 
I objection or requisition should be made which 
i the vendor slmuld be unable or unw'illing to 
remove, it should be lawful for him to rescind, 
and that in that case the purchaser should be 
j entitled to a return of bis deposit without 
! interest, but should m.t be entitled to any costs 
or damages, does not entitle the vendor, after 
making numerous attempts to remove an objec- 
tion, to return the deposit only, but the ven- 
dor must pay interest upon the deposit and the 
costs of the purchaser. 2ZC%lloah v. Gregory, 
1 K. & J. 286 ; 3 Eq. R. 495 ; 24 L. J., Ch.‘24G ; 
3 W. R. 231. 

Vendor not answering Requisitions.] — A 
condition that the vendor shall be at liberty 
to rescind the contract, if the purchaser should 
“ show any objection of title, conveyance, or 
otherwise, and should insist thereon” : — Held, 
not to authorise the vendor to rescind the con- 
tract, without attempting to answer the requi- 
sitions. although some of them were untenable. 
Greaves v. IViJsom 25 Beav. 290 ; 27 L, J., Ch. 
546 ; 4 Jur. (sys.) 271 ; 6 W. R. 482. 

Held, also, that he was bound to answer them, 
and give the purchaser an opportunity of either 
waiving or insisting upon them. Ih. 

Seniblc, that he might I’escind on account of 
requisitions which would be tenable in the 
absence of any condition as to rescinding, even 
though he might be able to satisfy them, if 
such requisitions should be of an, unreasonable 
character. Ih. 8. Tv r pin v. Chamhers. 29 

Beav. 104 ; SO L. J., Ch. 470 ; 7 Jur. (k.s.) 459 ; 

9 W. E. 863. 

Whether Proper Condition.] — Semble, that a 
condition of sale giving the vendor a right. to 
rescind the contract, in the event of his being 
unable or unwilling to comply with a pur- 
chaser’s requisition as to conveyance, is not in. 
general a proper condition. Hardman and 
Child, In re, 54 L. J., Ch. 695 ; 28 Ch. D. 712 ; 
52 L. T. 465 ; 33 W. R. 544. 

Hotice.] — Where a condition pi’ovides that if 
the purchaser makes any requisition which the 
vendor is unable or unwilling to comply with, 
the vendor may, by notice in writing, annul the 
sale, the vendor may, if the purchaser insists 
upon a requisition, after being informed that the 
vendor is unable to comply with it, rescind the 
sale by notice, and need not give the purchaser a 
time within which to waive his requisition. 
Duddell V. Simpson, 86 L. J., Ch. 70 ; L. E. 2 
Ch. 102 ; 15 L, T. 305 ; 15 W. IL, 115. 

Where an agreement was made subject to a 
condition that if the purchaser should insist on 
any requisition wffiich the vendor should be 
unable to remove, the vendor should be at liberty 
to annul the sale' :-^Held, that a notice to annul 
the sale must be served within a reasonable time. 
Ker V; Croioe, Ir. E, 7 0. L. 181. 

Contract to sell under a condition that if the 
purchaser should “make any objection to or 
requisition on, the title” winch the vendors 
should be. unable or unwilling to remove or 
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the mortgagee, but refused and rescinded : — 
Held, that the vendor was not entitled to i*esciiid. 
Jaohwn and Oakshott. In rc^ 49 L. J.. Ch. 523 ; 
14 Ch. D.,851 ; 41 L. T. 719 ; 28 W. 11. 794. 

Perpetual Eeutcharge,] — A railway com- 
pany contracted to sell some*" superfluous land, 
"‘free from incumbrances,” for 868/. Tlie con- 
tract provided that, if the purchaser should 
decline to waive any valid objection to the title, 
the company might at any time rescind the 
contract, without paying the purchaser any 
costs or compensation. The abstract of title 
showeri that the land was subject to a perpetual 
rent-charge of 08/. issuing out of it. The pur- 
chaser require \ tlie company to procure the 
release of the land from the rent-charge. This 
they declined to do, but otfered to indemnify him 
against it : — Held, that the company were 
entitled to rescind under the condition. G. iY. //y. 
a?id Sanden^ou^ Iiire^ 53 L. J., Ch. 445 ; 25 Ch. 1). 
788 ; 50 L. T. 87 ; 32 W. E. 519. 

Stamp.] — At a sale one of the conditions was, 
that an abstract of title should be delivered 
within ten days ; and another was, that if any 
requisition should be made with which the 
vendor should be unwilling to comply, he should 
be at liberty to rescind the contract. A. pur- 
chased two lots of the property, and within ten 
days an abstract of the title was sent, and subse- 
quently another abstract was sent, on which A. 
objected that a deed had no ad valorem stamp. 
The vendors then rescinded the contract : — 
Held, that the vendors were entitled to rescind ; 
but that as they failed in giving a full abstract 
within ten days, A. was entitled to damages, 
though only of nominal amount. Steer v. Crow- 
ley. 14 C. B. (N.S.) 337 ; 32 L. J., C. P. 191 : 9 
Jur. (N.S.) 1292 ; 11 \V. E. 861. 

Refusal of Necessary Parties to Concur.] — 

A vendor entitled to an underlease for a term of 
twenty-four years, less three days, put up the 
property for sale, as held under a lease for 
twenty-four years, relying on the promise of the 
persons entitled to the three days to concur. 
They afterwards refused to concur : — Held, that 
the vendor could rescind under a condition that 
if the purchaser makes any requisition that the 
vendor is unable or unwilling to comply with, 
the vendor may annul the sale. Buddell v. 
Simj)son, supra. 

Previous Contract on Register.] — Conditions 
of sale provided that in case the purchaser should 
make aizy objection to or requisition on title, 
which the vendor should be unable or unwilling 
to remove, he might annul the sale. A purchaser 
objected to an entry on a register of titles of a 
previous contract for the sale of the same 
property. The vendor denied this contract, and 
proceeded to have the entry removed, but was 
unable to obtain a speedy removal, and annulled 
the sale : — Held, that the vendor was entitled to 
annul the sale, provided he acted bon4 fide. 
Woolcott v. Peggie, 59 L. J., P. C. 44 ; 15 App. 
Cas. 42 ; 61 L. T. 845 : 38 W. E. 46o-~-P. G. 

Death of Purchaser — Repayment of Purchase : 
Money.] — A person contracted to purchase real 
estate, subject to a condition that if he made any i 
requisition which the vendor was unable or mi- : 
willing to comply with the vendor should be at i 
liberty to rescind the contract. He made several < 


■ requisitions and died intestate without complet- 
, ing the contract, and after death the vendor 
: rescinded it on account of his alleged inability 
to comply with one of the requisitions, which if 
not complied with might have given the pur- 
chaser a right to compensation, . but would not 
have entitled him to anim] the contract : — Held, 
that the heir-at-law of the purchaser was entitled 
to have the amount of the purchase money paid 
to him out of the intestate’s pensonal estate. 
Ilndaon V. Coidte, 41 L. J., Ch. 306 ; L. E, 13- 
Eq. 417 ; 26 L. T. 180 ; 20 W. K. 407. 

Sale before Certificate.] — Condition on sale by 
the court, that if the purchaser should make any 
objection the vendor should be unable or unwill- 
ing to comply with, the latter should be entitled 
to rescind, and the deposit should be returned. 
T'he sale took place before the chief clerk had 
made his certificate, and the court decided in a. 
suit between the vendor and the purchaser of 
another lot, that the purchaser was entitled to 
be discharged : — Held, that the condition did 
not apply, and that the purchaser was entitled 
to the return of his deposit with interest and all 
his expenses. Pmcell v. PoiiwU, 44 L. J., Ch. 
311 ; L. E. 19 Eq. 422 ; 32 L. T. 148 ; 23 W. E. 
482.' ■ 

Deeds not in Vendor’s Possession.] — Condition 
of sale, that if any purchaser should insist on 
any requisition which the vendors should con- 
sitler themselves unable, or unwilling, to comply 
with, the vendors might by writing aiiiml the- 
sale. Purchaser required a copy of plans, an 
abstract of certain deeds recited in an abstracted 
deed, and a copy of the schedule to another deed 
to be furnished. The deeds weio not in the- 
vendor’s possession, and as the purchaser insisted 
on these, the vendors gave notice rescinding rhe 
contract ; — Held, that the conduct of the vendors, 
was not unreasonable or capricious, that they 
were not bound to state reasons when answering 
the requisitions, and that they had the right tc- 
rescirid. Glenton to Iladen, In, re, 53 h. 1'. 434 : 

[ 50 J. P. 118— C. A. 

Purchaser “Withdrawing Requisitions.] — 
Land was sold under a condition that ‘‘ if” the' 
purchaser should take any objection or make 
any requisition ” which the vendor was ‘‘unable 
or unwilling to remove or comply with,” the- 
vendor might rescind the contract. Ihe })ur- 
chasers made requisitions, and the vendor de- 
clined to comply with them. The purchasers, 
insisted, and the vendor served them with notice- 
that he rescinded the contract. The x:>in chasers- 
in reply withdrew their requisitions, and stated 
that they were willing to complete : — Held, that- 
the contract had been duly rescinded. Darnei^ 
and Wood, In re, 54 L. J., Ch. 771 ; 29 Ch. D.. 
626 ; 53 L. T. 177 ; 33 W. E. 685— C. A. 

Dn willingness to answer Requisitions— Un- 
fair Delay in Exercising Right.] — A vendor,, 
who, in an agreement for sale, reserves to him- 
self the right of rescinding the contract on the- 
purchaser’s refusing to withdraw a requisition 
which the vendor is unwilling or unable to 
answer, must exercise such right fairly and 
honestly. Where there has been undue delay oiv 
the part of the vendor in exercising Ids po^Yer 
of rescission after it has arisen, and he has acred 
in the meantime as if he had rescinded, or was 
about to rescind, the , purchaser may treat the 
contiuct as rescinded. Snith v. Wallace, 64 
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Waiving Objections. ] — Upon a bill praying a 
specific performance, “ if a good title could be 
made,” the master reported that such title could 
not be made, and the plaintiff then consented to 
waive all objections to title : — Held, that he 
might do so, but, being aware at the hearing of 
the objections, he must pay the costs of going on 
to investigate the title. Benmtt v. Fowler^ 2 
Beav. 302. 

Verifying Title.] — Bill by a purchaser praying 
specific performance upon the terms of the 
vendor deducing a good title, at her own cx})ense, 
dismissed, the court being of opinion, upon the 
facts, that the vendor only contracted to deliver 
an alDstract of title and verify it so far as she 
had the means in her possession at her own 
expense, but that the purchaser should be at the 
expense of completing its verification. Thomas v. 
Blackman, 1 Coll. C. 0. 301, 

Words con.^trued so as to have some meaning 
taken rather than rejected : therefore, vendor 
proposing a price clear of all expenses, construed 
that the purchaser should bear the expense of 
making out the title, the law .imposing on him. 
the expense of the conveyance. Stratford v. 
Bosioorth, 2 Y. & B. 341. 

Deducted from Purchase Money.] — When 

plaintiff neglects to make out title to purchaser, 
the latter will be allowed to make it out himself, 
and deduct ex}>ense from purchase money, 
Harding v. Middleton, 1 Hog. 80. 

Sale of Two Estates.] — By the same 

instrument, the plaintiff agreed to sell an estate 
to the defendant, and the defendant agreed to 
sell anotber estate to the plaintifl;. The defen- 
dant could not make a good title. On a reference 
as to the plaintiff’s title, the master found that 
plaintiff could make a good title ; but he did not 
find that he could make such title before the filing 
of the bill : — Held, that the defendant was liable to 
the costs of investigating the title in the master’s 
office. Croome v. Lediard, 2 Myl. & K. 203 ; 3 
L. J.,Ch. OS. 

Evidence.] — Construction of a contract 

I that a reference of the expenses was confined to 
I the expense of the conveyance ; but the evidence 
of the attorney was admitted for the defendant 
to prove the intention of both parties, according 
do verbal instructions, that the piaijdiff should 
also pay the expenses of making out the defen- 
dant’s title, llumshottom v. Crusdtn, 1 Y. & 33. 
16.5 ; 12 B. B. 207. 

Bankrupt’s Estate.] — In the case of pur- 
chasers from the assignees of a bankrupt, the 
rule as to the costs of investigating the lifcle is 
similar to that governing scales under decrees of 
courts of equity. Bage, In re, 1 Dr. k WaL 31. 

Deeds not in Vendor’s Possession.]— Where 
title deeds are in the hands of persons residing 
in the country, the vendor must bear the expense 
of the purchaser’s solicitor sending a clerk to 


L. J., Cb. 240 ; [1895] 1 Ch. 385 j 13 B, 201 ; 
7iL.T.814; 43 W. B. 539, 

Ho Title to Part.] — Vendors agreed to sell a 
about four acres, 


l-iiece of land, containing 
ander conditions that the vendors might rescind 
if they could not comply with any requisition. 


n half acres of land : — Held, that they were en- 
titled to rescind the contract. TIeppenstall v. 
Hose, 51 L. T. 589 ; 33 W. B. 30 ; 49 J. P. 100. 

Vendor having no Title.] — A condition that, if 
the purchaser shall make any objection or requi- 
sition which the vendor shall be unwilling to 
<;omply %vith, the vendor may annul the sale, 
does not enable the vendor "to rescind where 
he fails to show anv title at all. Bowman v. 
Jfijland, 4:7 L. J., Ch. 581 ; 8 Ch. D. 588; 39 
L. T, 90 : 26 W. E. 876. And Terrij md 


apon, and that the vendors must specifically 
perform, the conveyance to be according to the 
purchaser’s draft. MorickUm to Oilzean, 54 
h, J., Ch. 257 ; 27 Ch. D. .555 ; 51 L. T. 320; 32 
W. B. 973. 

Costs.] — Land sold under conditions. (7.) 
if any purchaser make any objections or 
requisitions, the vendors shall be at liberty, 
nt their election, either to answer such ob- 
jections and comply with such requisitions, 
<)r to rescind the contract for sale on repaying 
the deposit alone and without interest for the 
.same, and without incurring any liability to pay 
.£iiiy expenses for investigating the title. (8.) 
That such right of the vendors to rescind, shall 
not be waived, or affected by any negotiation 
ns to any objections or requisitions, or attempt 
to obviate or comply with the same. The pur- 
chaser objected that the vendors had no power 
io sell, but the vendors insisted they had power. 
The purchaser thereupon incurred expense in 
investigating the title, and it turned out that 
i-he vendors had no power to sell : — Held, 
that there was no negotiation or attempt to 
obviate objections within the eighth condition, 
ifind the vendors having elected to insist on a 
.specific performance could not rescind, and were 
liable to pay the expenses of investigating the i 
title. (lardom Y, Lee, 3 H. &: C. 651 ; 34 L. J,, 
Ex. 113 ; II Jur. 393 ; 12 L, T, 430 ; 13 

W. E. 719, 

' S&e 'BesOissiok A3s’d Abandombkt, supra, 
€ol, 1239. • , ' •' 


Costs OF InFESTlOAtlKO TitLE. 

-- Costs of per- 
off illoipved to parcimer. 
P T, edited 2 . 



YENDOE AND PUECHASEE— KiZe. 


shown a ’year after decree Held, that the examination thereon, is admissible as to the 
vendor was entitled to the costs of the reference to vendor’s title, and it is open to the purchaser to 
the master. Ahhott v. Sworder, 22 L. J., Gli. 235. that the vendor has no title. Ih. 

A decree for specitic performance of a contract i 

to purchase with a reference as to title having Specific Performance,] Where, on a sum- 
been made against the purchaser Held, that he mons under the Vendor and Purchaser Act, 18i4, 
was bound to pay the costs of having the title objection is taken that the contract, if valid, is 
investigated in chambers. McXiclwl v. Kay, not one of which specific performance can be 
4 W. E. 801. obtained, the court will express an opinion upon 

the construction of the contract, and will decide 

Mortgage by Vendor— Production of Deeds.]— any question raised at the hearing of the sum- 
A vendor agreed to sell a house “and the inherit- nioiis which, if left undecided, could be raised 
ance thereof in fee simple in possession, free from again in an action for damages. Lander' and 
incumbrances and the contract providedthat Bafjleifs Contract, In re, Cl L. J., C-h. 707 ; 
the vendor, and “all other necessary parties if [1892] 3 Ch. 41 ; 67 L. T. 521. 
any,’’ should make and execute to the purchaser 

a proper assurance, and that “such assurance. Costs of Investigating Title,] — On making an. 
and every other act and thing required by the order under the Vendor and Purchaser Act, 1874, 
purchaser for perfecting or completing the declaring that the vendor has not shown a good 
vendors title or otherwise,” should be “ prepared, title, the court has jurisdiction to order the 
obtained, made, and done at the expense of the vendor to pay the purchaser’s costs of investi- 
purchaser.” When the abstract of title was gating the title, and to charge them upon the 
delivered, it appeared that the property \vas vendor’s interest in the property. Higgins arid 
^subject to a mortgage effected by the vendor : — Hitehmari's Contract, In re (supra, col. 1 175), 
Held, that under sub-s. (J of s. 3 of the Convey- followed. Yeilding and Wesibrvoh, In re, 55 
iincing Act, 1881,thc costs of the production and L. J., Ch. 496 ; 31 Cli. D. 344 ; 54 L. T. 531 ; 
inspection required by the purchaser of the deeds 34 W. II. 397. 

and documents in the abstract referred to, which And see Baris and Carey, In re, supra, col. 
were in the possession of the vendor’s mortgagee, 1175. 
were thrown upon the purchaser, and that there 

was nothing in the terms of the contract to bring Heturn of Deposit.] — Per Lord Ashbourne and 
the case within the exception contained in Barry, L.J. : Where as the natural com.equence 
sub-s. 9 of the same section ; and that the costs of the order of the court on a summons under 
of .obtaining the concurrence of the mortgagee Vendor and Purchaser Act, 1874, it would be 
were clearly within the terms of the contract, to order the return, of the deposit to the 
Willett and Argenti, In re, 60 L. T. 735. purchaser, the court has jurisdiction so to order. 

And see Stuart OUvanfs Contract, In re, Lye'^ds and CarrvlVs Contract, In re, [1896] 1 
Ssupra, col. 1349. Ii’* 383 — C. A. * 

Parties Concurring.] — On a sale by first Interest.] — In exercising the summary 

mortgagees under a power of sale contained in jurisdiction given by ,s. 9 of the Vendor and 
their mortgage^ deed : — Held, that the costs Purchaser Act, 1874, the court has power not 
occasioned by the concurrence of the, mortgagor only to answer the question snbmitted to it, but 
and the second mortgagee must be paid by the to. direct such tilings to. be done as are the 
vendors. TJwmpson^and Holt, In re, 59 L. J., natural consequence of the decision. Therefore, 
Ch. 651 ; 44 Ch. D. 492; 62 L. T. 651 ; 38 W. E, 524. w^here the court decided that the vendor had not 

shown a good title or answered the requisitions, 
11. Covenants fob Title. the court ordered the vendor to return the 

^ ' Bee supra, col. 1197, , . deposit, with interest at 4 per cent, from the day 
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when it was paid, and to pay the purchaser’s 
costs of the investigation of the titfe. Higgins 
and In re (supra), and YeAlding and 

Wesfbrooh^ In re (supra), approved. Hargr ernes 
and Thompson^ In re^ 56 L. J., Ch. 199 ; 32 
Oh. D. 454 ; 55 L. T. 239 ; 34 W. R. 708— C. A. 
S. P., Smntlh and Stotfs Contract^ In re, 48 L. T. 
512 ; 31 W. R. 411. 

Whether the court has jurisdiction under the 
Yendor and Purchaser Act, 1874, to order in- 
terest which has been erroneously paid by a pur- 
chaser to be repaid to him — qusere. Young and 
Ilarston's Contract, In re, 54 L. J., Ch. 1144 : 31 
Ch. B. 168 ; 53 L. T. 837 ; 34 W. K. 84 ; 50 j. P. 
245— G. A. 

Bamages.] — The purchaser cannot, on a sum- 
mons under the Yendor and Purchaser Act, 
1874, recover damages for loss occasioned to him 
by the delay in completion of the purchase. 
lYlson and Steven's Contract, In re, 63 L. J., 
Ch. 863; [1894] 3 Ch. 546 ; 8 R. 641 ; 71 L. T. 
388 ; 43 W. R. 23. 

Eescissiou.] — Application under Yendor and 
Purchaser Act, 1874, for rescission of contract by 
vendor. Jacltson and Oalislwtt, In re, 49 L. J., Ch. 
523 ; 14 Ch. B. 851 ; 41 L. T. 719 ; 28 W. R. 
794. 

Validity of Notice.] — Upon a summons 

under the Vendor and Purchaser Act, 1874, the 
court had jurisdiction to determine the validity 
of a notice given by a vendor to rescind his con- 
tract for sale. Jackson and Woodhurn, In re, 57 
L. J., Oh. 243 ; 37 Ch. B. 44 ; 57 L. T. 753 ; 36 
W. R. 396. 

Sale hy Tenant for Life — Consent of 

Assignee for Value.]— A tenant for life con- 
tracted to sell the settled estates free from in- 
cumbrances. His wife, who claimed to be an 
assignee for value of his life interest, was not a 
party to the contract, and refused to consent to 
the sale. Tiie purchaser took out a summons 
under the (Settled Land Acts and the Vendor 
and Purchaser Act, asking for a declaration 
whether her consent was necessary, and that, if it 
was necessary, he was entitled to rescind the con- 
tract or to have specific performance, with com- 
pensation : — Held, that she had been improperly 
served with the summons, and must be dismissed 
from the proceedings. Ailesbury Settled Htates, , 
In re, 62 L. J., Ch, 1012; 3 R. 704 ; 69 L. T. I 
493 ; 42 W. E. 45. 

Eesale hy Purchaser before Completion.] — A 

railway company agreed to sell superfluous 
lands in a manner not authorised by the powers 
of tlie company. The pni’chaser from the rail- 
way having agreed to sell to B. : — Held, on a 
summons under the Yendor and Purchaser Act, 
1874, that the court could not compel B. to com- 
plete. Thaclmray and Yoking, In re, 58 L. J., 
Ch. 72 ; 40 Ch. B. 34 ; 59 L. T. 815 ; 37 W. R. 
74. 

Married Woman — Payment of Purchase Money 
to.] — A married woman contracted to sell a 
leasehold vested in trustees for her under a will. 
The purchaser objected to the title on the ground 
that she was by the will restrained from antici- 
pation. On a summons under the Yendor and 
Purchaser Act, 1874 : — Held, on appeal, that as 
the question did not concern -the purchaser, the 
. court had no jurisdiction to decide;it dn a vendor 
and purchaser summons ; but the court gave the 
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vendor leave to amend the summons so as to 
make it an originating summons, tlie proper 
parties being before the court, TijJjutt and 
Hewhould, In re, 37 Ch. B. 444 ; 58 L. T. 754 
36 W. K. 597— C. A. 

Voluntary Grant.] — The tenant for life of 
lands, of which the tenant in tail in remainder 
was an infant, was desirous of making a volun- 
tary grant of part thereof as a site for a church : 
— Held, that the Yendor and Purchaser Act,, 
1874, did not apply to a voluntary grant, but 
that this defect might be cured by the atimission 
of a contract for a nominal consideration. 
Salisbury (^Marquis), In re, 45 L. J., Ch. 250 ; 2 
Ch. B. 29 ; 34 L. T. 5 ; 23 W. R. 824. And see 
Briggs and Spicer, In re, supra, col. 1460. 

Sale under Power by Legal Personal Repre- 
sentative of Mortgagee.] — Section 4 of the. 
Yendor and Purchaser Act, 1874, does not enable 
the legal personal representative of a deceased 
mortgagee of real estate to convey upon a sale 
under a power in the mortgage. White's Hart- 
gage, In re, 51 L. J., Ch. 856 ; 29 W. R. 820.. 
Ami SQQ Sqrradberys Mortgage, In re, 19 L. J.,. 
Ch. 623 ; 14 Ch. B. 514 ; 43 L. T. 82 ; 28 %V. R„ 
822, supra, col. 1105. 

Section 2, Sub-s. 1,] — This section does not 
alter the rule as to notice to a lessee. lb. And 
see Thornewell v. Johnson, and Batman v. .Hhr- 
land, supra, col. 1225. 

1 Recitals in Conveyances.] —Under the Vendoi- 
and Purchaser Act, 1.874, s. 2, a recital in a con- 
veyance more than twenty years old, that the 
vendor was seised in fee simple, is sufficient evi- 
dence of that fact, and no prior abstract of title 
can be demanded except so far as the recital 
shall be proved to be inaccurate ; and in such 
cases a forty years’ title is not required. Bolton 
V. London School Board, 4:1 L. J., Ch. 461 : 7 
Ch. B. 766 ; 38 L. T. 277 ; 26 W. R. 549. 

A deed of 1858 contained a recital of a deed of 
1845, and a recital that the trustees “in pur- 
suance of the trust for sale conl'ejred on them”' 

, hy that deed had caused the property to he put 
up for sale : — Held, that by s. 2 of the Vendor 
and Purchaser Act, 1874, this recital, not being; 
shown to he inaccurate, w^as conclusive evidence 
that the deed of 1845 had not been revoked. 
Marsh and Granville (^Earl), In re, 53 L. J., Ch.. 
81 ; 24 Ch. B, 11 ; 48 L. T. 947 ; 31 W. R. 845. 

Costs.] — A requisition as to the competency of 
a married woman to give a discharge for a 
legacy, on a sale of land charged with the legacy,, 
having been brought under the Vendor and Pur- 
chaser Act, 1874, the judges ordered each party 
to pay his owm costs. Coward and Adams' Bar^ 
chase, In re, 44 L. J.. Ch. 384 ; L. R. 20 Eq.. 
179 ; 32 L. T. 682 ; 23 W. R. 605. 

The question of costs as between vendor and 
purchaser where the title is disputed considered^ 
Osborne to Jioiclctt, 49 L. J., Ch. 310 : 13 Ch. B. 
774 ; 42 L, T. 65U ; 28 W. R. 365. 

Sale Tinder Power in Mortgage — Evidence 

of Subsistence of Security.] — Mortgage by con- 
veyance of the fee simple to trustees upon trust,, 
to sell the property, and discharge the debt, (kc., 
out of the proceeds, and to pay the residue to the 
mortgagor, his executors, administrators, or 
assigns. The deed contained provisions render- 
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iiig luinecessary the coneuiTcnce of the mort- 
.gagor or his heirs in any couTe 3 "aricc. The deed, 
however, did not contain any provision exonf*rat- 
ing a ]}urchascr from inquiring whether default 
had been made in jjayinent of principal or in- 
terest, nor as to whether anything was owing on 
the secinity. The vendors sold as mortgagees, 
in pursuance of the trust contamed in tiio mort- 
gage. On a summons under the Vendor and 
Purchaser Act, 1874, b}- the vendors asking for a 
declaration that a good title had been shown : — 
Held, that, without the concurrence of all the 
X)ei'sons at present entitled to the equity of re- 
demption, it was neccssaiy, in oi’der to enable the 
vendors to make a good title to the property,that 
they should, by obtaining statutory declarations, 
furnish evidence of the subsistence of the mort- 
gage from the death of the mortgagor down to 
the date of the sale : — Held, also, that in the 
present case the pro]")er order wouhl be that the 
vendors' expenses in procuring and furnishing 
the purchasers with the evidence of payment of 
the interest on the mortgage should be con- 
sidered as part of the vendors' costs of the sum- 
nioiis, and that no costs of the summons should 
be given to either side. Edwards and Orern^ 
/Y?, 58 Ij. T. 789. 

2. Pkactige. 

Trustee Bisclaiming freeholds of Bankrupt.] 
— The trustee of a bankrupt owner of freeholds, 
burdened with onerous covenants, disclaimed 
them, and subsequent!}" he and the bankrupt 
purported to conve.v the lands : — Held, on a 
summons under the Vendor and Purchaser Act, 
1874, that after the disclaimer the subsequent 
coiiYevanoe was inoperative. Meretr and Moore^ 
In 'W,^49 L. J., Ch. 201 ; 14 Ch. D. 287 ; 42 L. T. 
Sll ; 28 W. E. 485. 

Custody of Title Deeds — Detention by Vendor 
as “Part of an Estate.”] — mortgagee of free- 
hold land and policies on the life of the mort- 
gagor under one deed, who, during the life of 
the mortgagor, in exercise of the power of sale 
contained in the mortgage, sells the land, but 
retains the policies, does not retain “ part of an 
estate” within rule 5 of s. 2 of the Vendor and 
Purchaser Act, 1874, and is therefore not entitled 
to retain the mortgage deed, but must deliver it 
to the purchaser on completion. FulUr and 
Lentlilenfs Contract^ In re^ 6G L. J., Ch. 543 ; 
[1897] '2 Ch, 144 ; 75 L. T. 64G ; 45 W. E. 454. 
And see cases, supra, col. 1347, 

Objection to Title.] — Where conditions of 
sale stipulated that all objections and requisitions 
should be sent in within ten da^^s from the delivery 
of the abstract : — Held, that, although the ten 
days had expired, the purchaser was entitled to 
raise the objection, by summons under the 
Vendor and Purchaser Act, 1874 ; that the 
vendoi’s had no power to sell. Tanqueray- 
Williatime and Landau,^ In re^ 51 L, J., Ch, 
434 ; 20 Ch. B. 465 ; 46 L. T. 542 ; 30 W. B. 
SOI. And see and Nene^ In rc% supra, col. 
1455. ■ 

Sale by Devisee of Trustee.] — A testator 
devised and bequeathed his real and personal 
estate to his wife for life, and from and after 
her decease to A. and B., “ their heirs, executors, 
and administrators, upon trust to sell and dispose 
thereof at such times and in such manner as 
they my said trustees shall deem expedient.” 


A. and B. both predeceased the tenant for life, 

B. , the surviving trustee, having devised liis 
trust estates. Upon the death of the tenant for 
life Held, iipon a summons under the Vendor 
and Purchaser Act, 1874, that B.’s devisees could 
make a good title, and one W"hich the court 
would force upon a purchaser. Oshorne to 
Eoiolett, 49 L. J., Ch. 310 ; 13 Oh. D. 774 ; 42 
L. T. G50 ; 28 W. R. 365. 

Legal Estate in Whom Vested.] — A testator, 
after directing his debts to be paid, devised and 
bequeathed all bis real and personal estate to 
his four daughters to be divided equally between 
them, provided as follows — that the share of 
his wife should be divided after her death 
between his four daughters or the survivors and 
their children ; and the testator appointed his 
wife and T., liis executors, to act jointly in 
carrying out all the intentions of his will : — 
Held, upon an application under the Vendor and 
Purchaser Act, that the legal estate in freeholds 
was vested in the executors who could make a 
good title to a purchaser. Earles to Jones ^ 52 
L. J., Ch. 720 ; 24 Ch. D, 190 ; 49 L. T. 624. 

Requisitions.] — A purchaser made the follow- 
ing requisition : — “ Is there to the knowledge of 
the vendors or their solicitor’s any settlement, 
deed, fact, omission, or any incumbrance affect- 
ing the property not disclosed by the abstract? ” 
— Held, that neither the vendors nor their 
solicitors were bound under the Vendor and 
Purchaser Act, 1874, to answer any part of the 
requisition. Ford and Hill, In re, 48 L. J., Ch, 
327 ; 10 Ch. D, 365 ; 40 L. T. 41 ; 27 W. E. 371. 

Specific Performance Barred.] — A purchaser 
who has availed himself of the provisions of the 
Vendor and Purchaser Act, 1874, and has thereby 
obtained an order on summons which has 
disposed of every objection which he thought fit 
to raise, and under which the vendor has been 
ordered to make compensation, is not entitled to 
bring an action for specific performance of the 
contract for sale and damages. If a vendor does 
not comply with the order made on the vendor 
and purchaser summons, the purchaser should 
apply in chambers to get it enforced. Thomjjson 
V. lihiger, 44 L. T. 507 ; 29 W. E. 520. 

Judgment to be Given in Court.] — On a 
summons under the Vendor and Purchaser Act, 
1874, heard in chambers, judgment ought to be 
given in court if the purchaser desires it. Cole- 
man and Jarrom^ In re^ 46 L. J., Oh. 33 ; 4 
Ch. H. 165 ; 35 L. T. 614 ; 25 W. E. 137. 

Appeal.] — The time within which an appeal 
can be brought from an order under the Vendor 
and Purchaser Act, 1874, s. 9, is twenty-one 
days. Elyth and Young, In re, 13 Ch. B. 416 ; 
41 L. T. 746 ; 28 W. R. 266— G. A. 

E. E. H, B. 
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e. Clear Cifts not Cut Down bj' Doubt- 
ful Expressions Will. 

/. Construction of (xift Over in Parti- 
cular Events — See Will. 

g. Devises on Condition — C on- 

dition. 

li. Executory Trusts Generally — Srt- 
Tkust and Teustee. 

8, Shifting Clauses, 

a. Construction and Operation, 15S4. 

I, Pdght to Intermediate Income. 1502. 
e. Name and Arms Clause — See Con- 
dition. 

0. Assignment of Interests^, 1594. 
a. When Devisable — See Will. 

1). Assignments of Contracts to Pur- 
chase — See Vendor and Pur- 
chaser. 

c. Sale of Beversions — See Vendor 

AND Purchaser. 

d. Beversions Passing by Will — See 

Will. 

e. Heirs Expectant and Beversioners— - 

See Fraud. 

/. Equitable Assignments 7- See As- 
signment. 

10. Intermediate Rents and Profits. 

a. Under Shifting Clauses — See ante. 

B. 8. 

h. Effect of Gift of on Vesting — See 

post, 0. 2. and D. 

e. Acceleration of Beniainders — See 
W^ill. 

d. Where Interests Vested Subject to a 

Gift Over — See Will. 

e. Gifts to a Class. Eights of llembers 

vho attain Vested Interests — See 
• Will. 

/. Betvx^eii Death of Testator and 
Birth of Issue — See Will. 
g. In Other Cases — See Bents AND 
Profits, and Cross Bcferences 
there—WiLL. 


A. Meaning op the Word “Vest” when 

USED BY Settlor. 

1. When Construed Literally^ 1510, 

2, When Construed Indefeasible or Payable^ 

■ . 1515. 

S, Vest'^ and Pay able used Inter- 

changeably 

4, Gifts to Children Stii'ulving their Parents^ 

with directions as to Vesting^ 1519. 

5. Gifts Over before Vesting — See Will. 

B. Vesting op Interests in Beal Estate. 

1 . In General. 

a. Gift “at,” “when,” “ If,” “ until,” a 

Person attains a Certain Age, 1521. 

b. Gifts to Children who attain a Certain 

Age, and to a Class at a Certain 
Age, 1525. 

c. Estate to Arise on a Contingency 

after a Prior Particular Estate or 
Interest, 1529. 

d. Estate to Arise on Determination of 

a Prior Estate by Marriage, 1533. 

e. Gifts to Children without Directions 

as to Vesting, 1536. 

2, Words of Contbigency, Whether Ex- 

tending to a Series of Limitations, 1537. 
S. Estates or Interests Limited in Clear 
Terms of Contingency, Events do not 
Ilajgioen, 1541. 

4. divesting of Vested Interests where Events 

do not Happen or Contingent Clauses 

5. Cross Remainders, 

d!. Implication of in Wills, 1548. 

b. Implication of in other Instruments, 
1555. 

6. Contingent Remainders, 

a. General Principles, 1557. 

b. Trustees to Preserve Contingent Be- 

mainders, 1567. 

c. Destruction of Contingent Bemain- 1 

ders, i 

i. In General, 1571. 

ii. Liability of Trustees, 1572. 

iii. Order on Trustees to Convey, i 

1673. 

dr. Insertion of Trustees to Preserve in 
the Case of Executory Trusts — See 
Trust and Trustee. 
e. In Copyholds — See Copyhold. 

7. Executory devises. 

a. In General, 1674. 

b. Failure of Prior Gift. Effect on 

Executory or Substituted Gift,, 
1579. 

e. Failure of Executory Gift Over. 
Effect on Prior Gift, 1682. 

^ d. Estates in Fee Simple Cut. Down to 
d ' Estates' 


0. Vesting of Legacies Payable out op 
Personal Estate. 

1. In General. 

a. General Principles, 1597. 

b. Legacy on an Uncertain Event, or at 

an Indefinite Time, 1598. 

<?. Gift with Direction to Pay at a 
Fixed Time, IGOl. 

d. Gift at a Future Time without Direc- 
tion as to Payment, 1606. 

No Gift but in the Direction to Pay 
and Divide. 

i. In General, 1607. 

ii. Where Gift Preceded by a Life 

Interest, 1610. 

f. Effect of a Gift Over on Vesting, 

1619. 

g. Gift to a Class on Attaining a 

Certain Age, 1623. 

h. Gift to Children Surviving their 

Parents, 1627. ■ 

i. Gift to Persons “then Living,” 1629. 

'Gifts to Survivors ,iU’ GeneraW^^ 
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2. Effect of Gift of Inter ini Income, 
a. Gift of Interest, IGIIG. 

1). JMixed Gift of Interest and Principal. 
1637. 

c. Immediate Severance of Principal. 

1639. 

d. Gift of Income followed by Gift of 

Principal, 1642. 

e. Income Expressly Given for Mainte- 

nance, 1646. 

/. Fixed Sum Given for Maintenance, 
1652. 

y. Part of Income Given for Mainte- 
nance, 1653. 

Ih. Power or Discretion to Apply Whole 
or Part of Income for Maintenance, 

, 1664. 

i Power to make Advances, 1658. 

Words of Contingency, whether Extend- 
ing to a Series of Limitations, 

4. Interests Limited In Clear Terms of Con- 

tinge7iey,lM2, 

5. Liresting of Vested Interests, 1664. 

6. Cross Executory Limitations in Personal 

Estate, 1670. 

7. Executory Eeguests. 

a. Failure of Prior Gift. Effect on 
Executory or Substituted Gift, 
1674. 

h. Failure of Gift Over. Effect on 
Prior Gift, 1678. 

8. Remainders and Gifts Over of Personal 

Pi'opey'ty. 

a. Gift of Chattels by Way of Ee- 
mainder, 1680. 

1). Chattels Qum Usu Consumuntur, 
1680. 

c. Interests Given to Persons in Suc- 

cession, 1682. 

d. Limitation of Terms — See Settle- 

ment. 

e. Gift Over of Dndisposed-of Interests. 

See Will. 

/. Limitation of Heirlooms — See Set- 
tlement. 

D. Legacies Charged on Eeal Estate. 

1. In General. Not Vested, 1683. 

2. Contrary Intention, 1685. 

3. Legacies Charged on a Mixed Fund, 

1689. 

4. Layse hy Peath of Ponee of the Charge 

-^See Will. 

5. Lapse hy Peath of Ponee of Land 

Charged — See Will. 

6. Title to Charges which Fail or are 

Undisposed of — See Will. 

7. Vesting of Charges hy Peed — See post, 


E. Portions and Other Interests Created 
BY Deed. 

1. When Charged on Land, 1692. 

2. Gifts to Children Contingent on Sur- 

viving fJieir Parents, 
a. In General, 1694. 

K Effect of word “ Such,” 1701. 

G. Contingency Running through the 
■ ' Whole Glass, 1702. 


d. Gift Over, 1704, 

tv Decisions arising under Wills — See 
ante, B., 6. 

3. Gift of Interest for Maintenajice, 1709. 

4. Other Cases, 1711. 

b. Meaning of the word ‘‘ Vest’* token used 
by Seitlor-^See ante, A. 

6. Vesting under Powo's — See Powders. 

7. As, to Fluctuation between Eldest Child 

and Younger Children — See Younger. 
Children. 

8. to Portions generally — See Por- 
tions. 

F. Other Matters. 

1. Interests of Bankrupt — See Bank- 

ruptcy. 

2. As to Husband’s Power of Disposition^ 

over Future Pimperty of Wife — Sea 
Husband AND WY EE. 

'6. Vesimg of Interests of Donees under 
Powers—Bee POWERS. 

4. Effect of Powers of Appointment on Vest- 

ing or Plvestmg of Legacies, cfo. — See 
Powers. 

5. Bequests to a Class void for Remoteness 

as to any Member — See Perpetuity. 

6. Payment of CoTdlngent Legacies — See 

Executor And Administrator. 

T. Acceleration of Reniamders — Will, 

8. Gifts over of Undisposed-of Interests in. 

Personal Estate — SeeWiLij. 

9, Gifts Over. In General — See Will. 


A. MEANIKG OF THE WORD “VEST'" 
WHEH USED BY SETTLOR. 

1. When Construed Literally. 

In G-eneral— To he Vested at Twenty-one.] — 
Testator, after making a provision for the main- 
tenance of his children, gives “ all the resty 
residue, and remainder of his real and personal 
estate ” to his son T., “ to be a vested interest on 
his attaining the age of twenty-one,” and “if he 
shall happen to die before ” then to his daughter 
E., with remainders over. The rents and profits 
are to accumulate until T. attains the age of 
twenty-one, or dies under that age. Glanvlll v. 
Glanvill, 2 Mer. 38 ; 16 E. E. 142. 

A testator devised certain freehold premises 
to his wife during widowhood, remainder to his 
nephew E. B. E. for life, and, after his decease,, 
unto and equally betw'een all and every the- 
children of his said nephew B. B. E., their heirs- 
and assigns, as tenants in common ; but in case- 
there should be no child of his nephew’' E. B. R. 
living at the time of the decease or marrying 
again of the testator’s wife, then over : and he 
devised the residue of his real estate to certain 
other persons in fee; and, by a codicil of even 
date, he directed as follows, “ that neither the 
said R. B. R., nor any or either of his issue, shall, 
by virtue of this my will, take or be considered 
as entitled to, a vested interest or interests, 
unless and , until they shall respectively attain 
the age of- twenty-one years ; ” with benefit of 
survivorship in case of the death of any one 
or more of . such children under such age* 
R. B. R., during the life of the testator’s 
widow, attained the age of twenty-one, and, 
upon her decease, took possession of the devised 
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premises ; end, at hisdeath, U^h^'i'nteil^'ahoS'd eon-sidereil a Tested 

"hs, 4 „ remote. t. dWo,,,, SC 


tiierciorc, in tat: cT^ai 

.aser 2 0. &: M. 561 ; 3 L, J., Ex. 194:; i Tyr^. p 

384. . will, of n 


Provision for Maintenance.] — A gift by 

will, of real and personal estate to trastees, upon 
trust, to pav half the income to K. tor life, and 

\ , 1 , 1 stt. s-inil/liviTi runiQ Ut- • 


, A. .. TWar frimt to oar half tiie income ro r^. lor ulu, itmi 

Vested Interest at ^ aftebier death to her child or cliiklron raiually ; 

-No Gift Over.l— W. gave one third ot the attoi iicr ueai 


arrer mii; ucaun t-u ^ :■ - 

the shares of sons to be vested in them on attam- 


residiie of his personal estote to trustees to ^ twentv-tive, and of daughters on attaining 

und pay -so much oE the ^"teMt as might be marriage, which shouW first 

necessary for the maintenance of his = , liaopen and iii the meantime to be appUol for 

daughtei-s, and to accumulate the surplus iintd^ ^jiintenanoe, with survivorship incase of 

younger of them should attain the a^e of y before twenty-live or 

ine : and after that event, upon trus to ^anda-rr(SpectiW a similar gift to S. 

divide the principal moneys equal } Sid hel' chiUlivni of the other moiety, and a gift 

them, share and share alike t and toUied ^ad hu^cmi^^ the death of either E. or S. with- 

thatoacliof his granddaughter.? ‘ o^tleavingissue, or leaving such and they should 

vested interest on her attaining twen y- ^ ^ imder twenty-live: — Held, that the 

carriage; and if f ^ ^ Umilatlon^o the cM^ E. a^d S. wem 

should happen to depait ^ *. Pp void for remoteness. Plaliforcl Y.Bru(m,2 .K. 

sliould ha4 attained a vested interest, then he void o / 2 Jur. (N.s.) 781 ; 

.gave her share to the survivor. There was no A J . , z.> i.. o , 

gift over Held, that neither 9^ j Held* also, that the direction for maintenance 

Siildren took a vested interest until they attained ^ r /. 

twenty-one or married ; and ^Bequest to A. for life, 'and afterwards to her 

the events which had happened, children equally ‘‘to be vested” on such ixs 

of both of them under twenty-one should attain twenty-live, and “ to be payable ” 

maniecl, the interests of both--i.e, of the afsoon as might be after that age should be 

-cMid who died first, and of the suiv Ivor ^ _ powers of maintenance and 

part of the testators undisposec^fiper^ 

estate. Waliejwld v. Btjoit, 4 Jui. (^. 0 ’ Dortions ” with a gift over to B. if no child should 

7 \V . B. 31. attain twenty-five : — Held, first, that the gift to 

To be Vested at ’^«-flv|.]-Devi?e 

of real estate with the residue of the per , . 3 not take effect, as an alterna- 

sonnl estate upon long limitations in strict ^ ^ peraon in esse at the date of 

settlement, including persons ““^ 0 ™ a subse- |ve bm 3 ^ ue^,.. 3 ^ 5 , 

quent direction, that none of the devisees ebml testator, after giving certain sum? 

tike or come into possession before ^e age of the six children of A 

twenty-five, was held confined to th^ actual and pajmble at 

possession, and not to operate by tiventy-five with certain provisions for their 

revocation ; and therefore upon the death of the j afterwards gives another 

first tenant for life under twenty-five dhe g^bjeet tUertain life interests, to 

•accumulation belonged to Iw Lo all the children then born or thereafter to be 

sentative. v. Cm to be vested and payable at twenty-five 

A testator devised his r^l estate to trustees m ^ l^ke trust for maintenance, and 

■fee for T. for life, with remainder to the jii^g ]ifeg provisions and conditions, as 

trustees to preserve oontmgent remainders, \Mth ^^^3®“ j before given to the children then 

remainder to the first and other sons of T.m tail ^^.^gd ;_!Held, that the leg.acy of 

male with other remainders over, with a proviso ^ remoteness as to all the 

■that the real estate should not vi^t « any person ^S-g^^tot^tliose then born and also the iin- 

thereby made tenant for life or in tell until ^ oni^^ v. Aii-sto, 12 Sim. 218. Andsce 

.should have attained *wenty-five, and toe len s ^ ^ f Estate, hi re, post, col. 1510.1 

.and profits were in the meantime to form pmt ot 

the personal estate Held, that the Portions to be Vested Two Years after 

reference Hie^^direcHon was Testator’s Decease.]— Devise upon trust, by mort- 

void gage, or out of theientsand profits, topay debts, 

£ ss^wuii. T. i« 1- T. ?;s.cs“ srs 

“ 0 + uw or marriage for daughters, be then paid.” This is a condition precedent to 

•sons, f (Ureotion that, if onty one the portions becoming vested ; and, one of toe 

tofu toe wtole toouldbe paid to thatoUld at daughters haying died while her portion re- 
Sv-fivrorZrriage with consent, if a mained unpaid, upon a question between her 
twenty nye, o s vesting, and not toe representative and too persons who would be 

'^Zenf oUv wils or enWd in toe event of, toe portion not having 

' 'R - . -1 that toe beauest was void for become vested in her lifetime, an mquiiy was 

marriage^ and that the directed as to the time when the debte were, or 

.lemoten^s GnM^ v. Mmt, 4 Jieav. ^10 , ^ight have been, paid. Bernard y. Mmntagne, 

B Bequ«?to'a living person for Uffi, and after- 1 Her. 422. See 11 Ves. 608, n. .. 
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A testator gave his residuary real and personal 
estate to his daughter for life, and afterwards he 
directed his trustees to pay, transfer, and divide 
his residuary estate between his children, and to 
(by substitution) the issue of such as should have 
died in his lifetime leaving issue living at his 
decease. He subsecpiently authorised his trus- 
tees, in their discretion, if they should think fit, 
to pay the male issue their shares at any time 
between attaining twenty-one and thirty, with 
power of maintenance and advancement in the 
meanwhile ; but he directed that the shares of 
female issue should be vested at twenty-one : — 
Held, that the shares of the issue vested on the 
death of the daughter. JBarmt v. Barnet^ 29 
Beav. 239. 

A testator devised and bequeathed certain 
freehold and leasehold property upon trust, inter 
alia, to pay two annuities to J. A., to whom he 
also bequeathed a legacy of 1,000^., payable out 
of his personal estate, and by a subsequent clause 
in his will the testator directed that the bequest 
by annuity and legacy for J. A. should not 
become payable or vest in him until he should 
have attained the age of twenty-one years, nor 
then, unless he should have conducted himself to 
the (satisfaction of the trustees of the will, who 
were empowered in the meantime to pay and 
advance such part of the provision so made for 
J. A., either out of the annuities or principal of 
the legacy, for his maintenance, education, and 
advancement, as they might think fit, and the 
testator directed that J. A. should be brought up 
a Protestant : and that, in the event of miscon- 
duct on his part, or of his not contmiiing a 
Prolcstant, the annuities and legacy, or such 
portion thereof as should remain undisposed of 
and unappropriated, and save such portion 
thereof as should be necessary for his actual 
support, shoiiltl go over upon certain cliaritable ! 
trusts therein mentioned. The testator also 
directed that J . A. should not have any power to 
dispose of or incumber the said bequests or 
legacies until he should have attained twenty- 
five and have become otherwise entitled to them 
as aforesaid. J. A. survived the testator, and 
attained twenty-one, but died under twenty- 
five years of age : — Held, upon the construction 
of the will, that the w-ord “vest” must be iii- 
terpreteil in its primary meaning, and could not 
be construed as referring merely to the time of 
payment ; and that the gifts of the legacy and 
of the annuities, even so far as they were payable 
out of personal estate, were contingent on J. A.’s 
attaining twenty-five. Oredlh v. Wilson^ 9 L. K. 
Ir. 216. 

Share to be Absolutely Vested on Death 

of Parent.]— A father left to his trustees 6,000Z., 
on trust, as to one moiety, for his daughter J., 
for life, and as to the other, for his daughter A., 
for life, and after the decease of each of them 
leaving lawdul issue, or other lineal descendants 
iier or them surviving, to pay, assign, and 
transfer the principal trust moneys ... of her 
or them so dying unto her or their child or child- 
ren, or ot her" lineal descendants respectively, to 
be, equally divided between them, if more than 
one, share and share alike, such child or children 
or other lineal descendants to take per stirpes 
and not per capita, suedi principal trust moneys 
to be paid to them respectively, when and as 
they respectively should attain, th e ago of twenty- 
one, with a provision for maintenance in the 
meantime, “but neverthele.ss the shares of the 
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child or children of and in the principal trust 
moneys shall be absolute vested interests in him, 
her, or them, immediately on the decease of his. 
her, or their respective parent or parents, ami 
transmissible to his, her, or their executors or 
administrators respectively.” Then followed a 
gift over, in case of either J. or A. dying without 
issue or lineal descendants, of her share to the 
survivor for life, with remainders to the children 
or other lineal descendants of such survivor, 
with various remainders over in the event of both 
J. and A. dying without leaving issue or other 
lineal descendants. A. had seven children, three 
of whom died in her lifetime Held, that the 
interests of the children did not vest till the 
death of the tenant for life, and that, accord- 
ingly, the fund was divisible into fourths, and 
not into sevenths. Sdh/ n . Whittaher^ 47 L. J., 
Ch. 121 ; 6 Oh. D. 239 ; ‘37 L. T. 514 ; 26 W. R. 
117— C. A. 

Settlement Limitations — Gift to a Class.] — Trust 
funds were settled, subject to life interests in the 
husband and wife, as portions for the chih Iren of 
the marriage, to be vested interests in them at 
twenty-five if sons, or at twenty-five or marriage 
if daughters ; and to be payable at the same 
times if after the death of tenants for life ; and 
if not, then immediately on the death of tenants 
for life. Survivorship between the children in 
case of their death before twenty-five, or twenty- 
five or marriage respectively. Maintenance to 
be given out of the annual Income of shares 
before they should become payable : — Held, that 
the sliare.s‘did nut vest till twenty-five, and the 
gift therefore too remote. Mo)\se's Sdtlemeni. In 
re, 21 Beav. 174; 25 L. J., Ch. 192; 2 Jur. 
(N.S.) 6; 4 W. R. 148. 

An express direction in a settlement that 
shares should vest in the members of a class 
at their ages of twenty-four years : — Held, to be 
not controlled by other expressions, e.g., by a 
provision for maintenance out of the income of 
“ the expectant or presumptive sliare ” of each. 
Blaliemore's Settlement, In re, 20 Beav. 214. 

Limitations of a term to trustees, upon 
trust to raise portions for the children of A. 
surviving A. and B., “ to vest in and to be 
paid and payable to ” them at their ages of 
twenty-four, with maintenance, tV:c., mean- 
while, out of the expectant or presumptive 
shares, and a gift over on the death of all before 
their share should become vested : — Hekl, void 
for remoteness. Ih. 

By a marriage settlement funds were settled 
upon the wife for life, with remainder to the 
children of the marriage in equal shares, “ to be 
a vested interest at their ages of twenty-one 
years,” with a gift over to the husband in the 
event of all the children dying under twenty-one, 
and a reversion to the settlor in the event of 
there being no child born, but no clause of 
survivorship and accruer as to shares of children 
dying under twenty-one. There were five 
children, of whom four attained twenty-one, and 
the fifth died an infant : — Held, that the wliole 
fund ve.sted in the four children who attained 
twenty-one. Oollei/s Trudu, In re, L. R. 1 Eq. 
496 ; 14 W. R. 52S. 

Payable” meaning “Vested” — Shares 

“to be Paid” at Twenty-one — Gift over on Death 
before Shares “Payable.”] — By a marriage 
settlement lands were conveyed upon trust for 
husband and wife successively for life, am! after 
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151o vLibiili-U) nersons who would have taken if he 

the death of the survivor “ to levy hid died under twenty-one ; and^the^testator 

r|» Ef i » s 

him^IT them'" upo^iT hS °or their respectively „,„e the residue of his property in 

£k.“oS^ siTzrj^l seiss KS„=S £ 

consent and ap^robati^ ^ t lor t^^ bfe. ’And see Emmet's 

Stf%3suS^^^ After Becease of Tenant for life to Pay 

pS 5 ” Sd sum. A sou attained twenty child to ^be ^ted intoes^^ . 

SSsHpIlif SirsiSif Sis 

£»ss» " »aj£ ■^5%‘rr; 


S'ft-'Ss -ifr »£K£=:si 
fSi-£iS“£rs STSi»; - 

0 ... « . 51 1 . T. A (■'■) * Xr,.S»‘«rf “ 
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to his four sons as tenants in common in tee, to Shares of Daughters “ to be Tested at 

be vesteristo one moiety, as they should e Tw^^ITy-ouI of Sons at 'rwenty-five.]-A testa- 

six^ctivelr attain twenty -one ; and as to the o -^ crivinf? life interests to H- 

laoiety, when his youngest son for the t hi’sband, n-ave the principal to their olal- 

Wn-Aould attain twenty-one; and in case of shares, the shares of (hui.shters 

any win dying before hK share shouhl be vestal . he considered a vested interest at tvventv- 

SSd,^hen he gave the ;‘ unvested share one t le Zres of sons at tvveuty-tive, vv.tn p-o- 

to the other and othera of his said sons, to be oue, ^ orship and aoevuer, and i ptt 

Itsfced te in the same manner as the ongma death of all the children 

Ihlrls! The powonal estate was f yc“ t® having attained a vested interest :- 

trustees to got in and invest, and hold ^ , ex'nniiiiation of the whole vvid, that 

ImS in t^mis almost identical, ouly_ after and that he 

t4 wWofl ” the testator used the expressioix ‘ ho Testcil hi the legatees on the 

tss-bfe- ---Mi iS .f 

£“.2,1. m — S*lf* g.i’jfsfa “ 

fr“arst5fj't f— s,.s»fi'*T«' “■» 

1 W. Ku 276. ' ' " Mtate, In. rs, infra* ^ 

Proviso against Marri^e or Illegal JeSalt^lUn toW; 

' tffw sona^Bhluid fifth share, to pay ^eoaS tf^a^ 

; ail^a -ery the 

‘: £ 


2 When Consstrued Indefeasible or 
PAYABLE, 
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ciiilflrcTi and cnild ol: K., if more than one, 
ecjiiaUv ; as to the other four-lit'ths, npoii like 
trusts for tlie henetit of the testatrix’s great- 
nieces and nephews, K., F., T., and A., and their 
children respectively. In the event of the 
>death of any one or more of them, H., K., ih, 
T., and A., witiiout leaving issue, she directed 
that the share or shares of him, her, or them so 
'dying should lie in trust for tlie survivor or 
J3UV Ivors of them, and the income and capital 
be paid and divided in tlie same manner as was 
'directed as to the original shares. She then I 
'■directed that none of the shares should be so 
paid to or become vested interests in any of the 
‘Children of H., Ih, F., T., and A., until he, she, 
;aiid they attained the age of twenty-five 
respectively ; and that in the meantime it 
^should be lawful for the trustees to pay any 
part of the income from “such shares respec- 
tively towards the maintenance and educa,tion 
of such children respectively.” The will then 
•contained a proviso (which was voitl for 
remoteness) that if any of the children of 
BT., R., P., T., and A. should die before attaining 
'twenty-five, the shares or share of him, her, or 
them so dying should accrue to the survivors 
.rand survivor. The testatrix then declared that, 
in case of the death of any other of the children 

before such accruing or surviving shares 
rshall become vested as aforesaid,” eveiy such 
accruing or surviving share should again be 
“Subject to the same condition of accruer ; 
provided, nevertheless, that, in ease any of such 
•child or children should have left issue, such 
issue should take such share in the trust funds as 
his, her, or their deceased parent or parents 
■would have had if living ; and such share or 
-shares to be paid to such issue at such age or 
time as thereinbefore was directed with respect 
to the payment of their parents’ original 
shares : — Held, that the word “ vested ” must 
he construed as meaning “ indefeasible ” ; and 
that the remainder.s to the children of H., R., 
P,, T., and A., vested in such of the said children 
,as were alive at the death of the testatrix, or 
were born afterwards. Mlniondson's Estate, In 
re, L. R. 5 Eq. 389 ; 16 W. R. 899. 

A testatrix bequeathed the residue of her 
personal estate to trustees to invest it and pay 
the income to her three daughters, and the 
.■survivors, so long as they should continue 
unmarried, with similar directions on their 
deaths or marriage to go over for the benefit 
of the other five daughters. She also provided 
that in case the last survivor of her daughters 
■should die without having been mari-ied, then 
immediately after her decease the residue 
should he “in trust for all my daughters who 
should have been married, in equal shares and 
proportions ; but in case any one or more of 
my last-mentioned daughters shall be then 
dead,” as well the original as any other share 
o]‘ shares of her so dying, should be in trust 
for the children or child of such daughter or 
•each of such daughters respectively in equal 
shares, if more than one, to be vested at twenty- 
one, A child of one of the married daughters 
attained twenty-one, and died unmarried : — 
Held, that her sliare went over for the benefit of 
the other daughters of the testatrix. Xearsley's 
Trusts, In re, 21 L. T. 294. . , 

To be Absolutely Vested at Twenty-one or 
Harriage.] — testator directed the trustees of 
his will to hold a fund in trust “ for mj child (if 


only one), or for all my children (if more than 
one), in equal shares, and so that the interest 
of a son or sons shall be absolutely vested at 
the age of twenty-one years and of a daughter 
or daughters at that age or marriage” : — Held, 
that the shares of the children were on the 
death of the testator vested in interest though 
subiect to be divested, Armytage v. Wilkinson, 
47 L. J., P. 0, 31 ; 3 App. Cas. 355 ; 38 L. T. 
185 ; 26 W, R. 559— P. 0. 

The word “ vest ” may, if the context of the 
will is in favour of that construction, be read 
as importing onty that the intere.st previously 
vested is at a specified time to become absolute 
and indefeasible. Ik. 

Tohs Vested Interests Immediately on Exe- 
cution of Will.] — A declaration in a will that 
.shares of legatees shall be vested interests 
immediately upon the execution of the will does 
, not prevent a lapse on death before testator. 
Browne v. Hope, 41 L. J., Gh. 475 ; L. R. 14 
i Eq. 343 ; 27 L. T. 688 ; 20 W. K. 667. And 
I see FeMherstone's Trusts, In re, 52 L. .1,, Oh. 75 ; 

; 22 Ch. D. Ill ; 47 L. T. o38 ; 31 W. R. 39. 

3. “ Vest ” and “ Payable ” Used Inter- 

GHANGEABLY. 

To Vest at Twenty-one or Marriage — Hot Pay- 
able until Death of Annuitants. ] — Upon a < le vise of 
lands in trust to pay annuities to testator’s widow 
and eldest son, the surplus to accumulate until the 
death of the survivor, to form part of his per- 
.sonal estate, and subject thereto in trust for his 
first and otlier sons in strict tail, remainder over 
with like limitations to his daughters, with 
a direction that no one of the parties to whom 
tlie estates were so limited should come into 
possession so long as any precedent limitations 
should remain in contingency. Flis personal 
estate he directed to be transfeired equally 
between his grandchildren, except an elder son, 
or as any should become such, their shares to 
vest at twenty-one, or marriage of daughters, but 
not to become payable until the death of the sur- 
viving annuitants, but in the meantime the 
interest of such grandchildren’s presumptive 
share to be applied for their maintenance, includ- 
ing the eldest, the surplus to accumulate and be 
divisible and payable with their respective 
shares when become vested and transmissible : 
— Held, first, that the eldest did not take a vested 
interest in the personal estate, but was entitled 
to maintenance before and after attaining 
twenty-one ; secondly, that the other grandchil- 
dren took vested interests, although liable to be 
partially divested by the birth of others, and 
that the latter were also entitled to maintenance. 
Ellis V. Maxwell, 3 Beav. 587 ; 10 L. J., Ch. 266, 
See also S. C. 12 Beav. 104. 

A testatrix gave a legacy of 4,000/,, payable at 
the decease of A. to a class of pei'son.s, to be 
equally divided amongst them, share and share 
alike, the shares to be vested interests on majority 
or marriage, and the income, in the event of A.’s 
death in the meantime, to be paid towards the 
maintenance and education of such persons. 
There was no gift over. Two of the class sur- - 
vived A., and died imder twenty-one Held, 
that the word “vested” meant “vested in pos- 
session,” and that the shares of the deceased 
minors passed to their legal personal re])resenta- 
tives. Blmpson v, Peaek,i2 L. J., Ch. 816 ; L, Ih 
16 Eq. 208 ; 28 L. T m 21 W. R. 728. S. P., 

49—2 
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Thrmton's In re^ 17 Sim. 21 ; 18 L. J., 

Ch. 437. 

A husband gave the residue of a mixed fund 
(after a life intk'est to his wife) among the chil- 
dren of his three brothers who should be living 
at th3 death of his wife or his own death, which 
events shoultl happen last, to be paid and vested 
in them at twenty-one, or if females on marriage. 
One of the nieces survived the testator and his 
wife, but died under twenty-one, unmarried : — 
Held, that she took a vested interest. Parr's 
Tru,Hts\ In 41 L. J., Ch. 170, And see Luoas 
V. Oarlbie^ 2 Beav. 307. 

Payment Postponed until Youngest Child 

Attained Twenty-one.] — H. gave Ms residuary 
real and personal estate to trustees upon trust 
for conversion, and to invest and accumulate 
until his youngest grandchild attained twenty- 
one, or until such time as, if living, he would 
have attained twenty-one, and then to divide 
amongst his four grandchildren therein named 
equally, share and share alike, and their respec- 
tive executors, administrators, and assigns. And 
in case any one or more of them should attain 
twenty-one and afterwards die previously to the 
time of distribution, his or their share or shares 
to be vested, but the actual payment to be post- 
poned to the time above mentioned. There was 
no gift over, nor provision for maintenance out ^ 
of the shares. One of the grandchildren died a | 
minor : — Held, that his share did not vest, arid 
was undisposed of by the HorsfalV s Trusts^ 

In re, 2b L. T. 197. 

Gifts Over before Peceipt or Payment when 
Construed before Testing.]— Will. 
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eoiu’t will Iced to a construction which gives 
.portions to all of a class of children wlio may 
liv^e to rc(]uire thcin. is nut conhned to settle- 
ments, but extends also to wills. The rule will 
he applied so as to modify express words of gift, 
itlioiigh the instrument contains no necessary 
.implication to that effect. Jf(rJi,svn v. J)ote7% 
5 H, & M. 209 ; 4 N. R. 190, ; 10 Jur. (N.s.) 030 ; 
.10 L. T. 489 ; 12 W. R. 855. 

Gift of residue upon trust for testatrix’s adop- 
ted daughter A. for life, tiien upon trust to pay to 
,n!l the children of A. living at her decease 
ic iually, at twenty-one or marriage, unless such 
•day of payment should hap]jeiT in the lifetime of 
•ff., and then the payment to be postponed till the 
ileatli of A., but to be a vested interest in each of 
the children at twenty -one or marriage : — Held, 
.“J hat a son who attained twenty-one, and died in 
A.’s lifetime, was entitled to share. Ih. 

And see post, C. 1. h, and E. 2. 

G-ifts Over before Vesting.] — See Will. 

B. VESTINH OF INTERESTS IN REAL 
ESTATE. 

In General. 

a. Gift ‘‘at,” “when,” “if,” “until,” a 
Person attains a Certain Age, 1521. 

1). Gifts to Child ren who Attain a Certain Age, 
and to a Class at a Certain Age, 1525. 

Estate to Arise on a Contingency after a 
Prior Particular Estate or Interest. 
1529. 

d. Estate to Arise on Determination of a 

Prior Estate by Marriage, l.'iSS. 

e. Gifts to Children without Directions as to 

Vesting, 1536. 

"2. W(>7‘ds of Canting tney. Whether Extendhig to 
a Series of Limitations, 1537. 
ii. Estates or Interests Limited in Clear Terms of 
Contingency. Events do not Ilaj^poi, 1541. 

-.L Elrestlng of Vested Intei'ests where Eveiits do 
■not IIaj}2)en or Contingent Glamses Fail, 1543. 
o. Cf'oss Remainders. 

it. Implication of in Wills, 1548. 

1j, Implication of in other Instruments, 
1555. 

C). Contingent Remainders. 

a. General Principles, 1557. 
h. Triisteea to Preserve Contingent Re- 
mainders, 1567, 

€. Destruction of Contingent Remainders, 
i. In Genera], 1571. 

ii. Liability of Trustees, 1572. 

iii. Order on Trustees to Convey, 

1573. 

7. Emnitory Revises. 

a. In General, 1574. 

}). Failure of Prior Gift. Effect on Execu- 
tory or vSiibstituted Gift, 1579. 
e. Failure of Executory Gift Over. Effect 
on Prior Gift, 1582. 

8. Shifting Cla-uses, 

a. Construction and Operation, 1584. 

5. Right to I ntermc<liate Income, 1592. 

•'ii, Asskfumeait of Interests, 1594. 

-7;'. 1. Ik Gbkekal. 

a. Gift ‘‘tmtil,” a 

Person attains a Certain Age. 

Lands Vesting subject to Bivestlng on Death, 
before Twenty-five.]— -By his will the testator 
purported to charge an annuity of 100/. per 


annum on the lands of T., in favour of his wife 
for her life, and devised other land (C.) to his 
son Thomas on his attaining the age of twenty- 
five ; and should he not live to attain that age, 
to his son Patrick on his attaining the same age. 
The testator, on the same date, executed a codicil, 
which was as follows As a codicil to my .said 
wiU, in case I have not the power to charge the 
annuity to my wife on the lands of T., then I 
charge the same on the lands of 0. devisctl to 
my son Thomas ; and I charge the said lands of 
T. with an annuity of one hundred pounds for 
my said son Thomas, to be payable to him 
during the life of my said wife out of said 
lands” .‘—-Held, that (the testator having no 
power to charge the lands of T. in favour of his 
wife) the words of the codicil showed a clear 
intention that the lands of G. devised by tlie 
will should vest in Thomas instanter, liable to 
be divested on his dying before the age of 
twenty-five. E Estrange v. E Estrwnge, 25 L. R. 
Ir, 399. 

The testator directed the residue of his pro- 
perty to be invested in land and given to S., who 
was not to be of age to receive this until he 
attained his twenty -fifth year, and to be entailed 
to him and his heirs male : — Held, that S. took a 
vested estate tail in the land, subject to be 
divested if he should not attain twenty-five, and 
that the rents and profits were applicable to his 
benefit during his minority. Snow v. Roidden, 

1 Keen, 186. 

A testator devised his real estate to his execu- 
tors upon trust to pay the rents for the sup])ort 
of his wife and his ]ircsent or future grand- 
children during the life of liis wife, and upon her 
decease upon trust to convey the property to his 
present or future grandchildren as they should 
attain the age of twenty-five, to hold the same 
unto his said grandchildren, their heirs and 
assigns, for ever, as tenants in common : — Held, 
that the devise was void for remoteness. Bla- 
grove v. Ilaneoeh, 16 Sim. 371 ; 18 L. J., Ch. 20 ; 
12 Jur. 1081. 

If a father devise lands to trustees and their 
heirs till his son attain twenty-five years, a mort- 
gage thereof by the son when of twenty-one years 
is void. Spencer v. Chase, 9 Mod. 30. 

— Eestriction on Alienation.] — The testator 
gave an estate to A., “ to become his property on 
attaining the age of twenty-five years, with an 
injunction never to sell it out of the family ; but 
if sold at all, it must be sold to one of his 
brothers” ; — Held, that the estate was vested 
subject to be divested in case of A.’s death 
before he attained twenty-five, and that the 
restriction on alienation was inoperative. AtL 
water w Att water. 18 Beav, 330; 23 L. J., Ch. 
692; 18 Jur. 50; 2 W. R. 81. 

Estate to be Conveyed at Twenty-tbree.]— 
Devise in trust for A. for life of real estate, with 
remainder to any of his children, as he should 
appoint. At the date of the wdll A. had no 
child, but at the death of the testator he had a 
son B., three years old. A., l)y will, appointed 
to trustees and their heirs, in trust for B. and his 
heirs, and to be conveyed to him at twenty-three, 
with a gift over to other sons if B. died under 
twenty-one ; and he directed the rents to be 
accumulated untiT B., or such other sons, should 
attain twenty-three, and then to pay them over ; 
— Held, that the gift was not too remote, and 
that the direction to accumulate was valid. 
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Peari, T. Keliewich, 15 Beav. 166 ; 21 L. J., Ch. Void Life Estate— Semamder—Acoelera- 

45(3^ tion.] — Gift to the testator s daiigliter of real and 

A testatrix devised real estate to trustees in personal estate ‘‘during her lifetime, and after 
trnstiorJ.F. for life, remainder to his first and her decease the propertv to be equally divided 
every other son in tail male, with several between her children on their becoming of age” : 
remainders over, and she devised the residue of —Held, that, as regarded the real estate, the gift 
her property to J. F. By a codicil, after reciting to the cliildren was strictly a remainder, and 
that she had, by her will, limited her estates to that the construct ion as to the personalty followed 
trustees upon trust for the life use of J. F., with the same rule as the realty ; and, therefore, that^ 
remainder to his issue in tail, and divers re- the gift to the daughter being void on account of 
mainders over, and that since the maldng of her her -having attested the will, the gift to the- 
will J. F. had died, leaving an only child, A. F., children was accelerated, and took^_ effect 
who under the will would, as she believed, take immediately. Jull v. Jacobs., 3 Ch. D. 708 *, 3i> 
an estate tail on her death, the testatrix declared L, T, 153 ; 2-1 W. R. 9-17, 

it to be her will that the said A. F. should not Held, also, that the remainder to the daughter’s^, 

become entitled to or take the estate so limited children created vested interests, lb. 
to him imtil he should have attained the age of ^ 

twenty- three years ; and she bequeathed a por- Effect of Oxft Oyer — Vested Interest* 

tiou of the accumulations of the rents to J. F.’s Liable to be Divested.] — A testator gave all bis. 
sister, and directed that she should succeed to the real and personal estate to trustees ; and as to- 
estates next in remainder after the last remainder his lands at W., which he held in fee simple,, 
in the will Held, that A. F. took a vested estate he directed that the trustees should stand seised 
at the death of the testatrix, and was entitled thereof in trust to convey the same to G. H. A^ 
to the rents from that period. Dennis v. Jfrend, “ when and as soon as he should attain the age-. 
14 Ir. Ch. R. 271. of twenty-one years ” ; but in case he should die- 

, before he attained that age without leaving issue> 

Life Estate-Attainment of Twenty-one— 

Condition Subsequent.]— Devise of real estate to devised to him, should sink into the. 

A. for life, and after her decease to B, and C. and of the testators real and pei'.sonal estates ; 

D. and E. (an infant), “ provided she lives to and he then cave the residue to J. G. At the 

attain twenty-one ” Held, that this was a con- testator's death G. H. A. was only twelve years- 
dition subsequent, and the tenant for life having .—Held, that an equitable estate in fee iB, 

died during the minority of E., that she was ^p^ \\k vested in G. H. A. immediately 

entitled to her share of the. rents until she the testator's death, liable to be divested im 
attained twenty-one. S'nnmonds v. Dock, 29 ^p^ p^g dying under twenty-one without 

Beav. 45o ; 7 Jur. (N.s.) 718 ; 9 \\. R. 51/. ]eavin<>’ issue of his bodv. Phij)j)s v. Ackers^ 

A testator devised real estate to trustees, upon c) ci £ F. 5, S3 ; 6 Jur. 745— H. L. (E.) Afiirm- 

trust, after life interests, to receive the rents dur- 44 . j qIl 9b. kS. F., Hepworth 

ing the minority of A., and apply them for his 1 Jur. (is.S.) 698. 

maiuTenaiice and education, and accumulate the Testator devised all his real estates to trustees, 
residue, and to convey the property to A., his in trust to convey his lands in W. to A. when 
heirs and assigns, so soon as he should have as he should attain twenty-one ; but 

attained twenty-one ; and he also devised a rent- incase he should die under that a Sfe, and with- 
charge upon trusts for the benefit of B., Ins heirs leaving issue, then over : and wiien B. should 
and assigns, declared by reference to the trusts in twenty-four, in trust to convey the rest 

favour of A. The will contained a dcclaraiinn, ^p^ esTates to him on his giving security 
that in case the trusts should determine or become i-pj. ^he annuities dven bv the testator and 
incapable of taking effect, the hereditaments executing cei'tain deeds to ‘the satisfaction of 
should form part of the residue. B, survived the ^p^. trustees ; but in case B. should die before he* 
testator, and died under twenty-one :— Held, that j^ttained twenty-four without leaving issue, then, 
he took an absolute estate in fee in the rent- Poth infants at the tesla- 

clnn’ga Jlottmm, In re, 10 Jur. (N.s.) 915 ; 10 tor’s death Held, that A. took a vested inlerest 

L. T. 866. ^ in possession in the lands in W., but that B.’s 

Devise to trustees, in trust, to lay out the jjpcpcst in tlie rest of the estates was contingent 
rents and profits for the maintenance of two pj^ attaining tweiity-fc<ur and doing the acts* 
iicphows, and wlion they attain twenty-one, to i.eqi,ii.ed, anil that B. took a vested estate in the 

ho to them and their heirs Hold, to be an im- inteimediato rents, the direction as to his 

mediate gift vested in the nephews, with a trust seouritv not being a condition iirecedent- 

to be executed ior their benefit during their ^4^;,^.,,., 3 ci. ic Jb'. 665 ; y lUigh cs.s.> 
minority. Gooatitle d. Ilayicard v. nhithy, 1 43Q j.p /p; -x 

Keii, 506 ; 1 Burr. 228. And see R (i^rfer 'v. Ad- ^ residuary real and personal estate 

1 B. O.^/Ll ; 0 Moore, 143 ; 3 D. & R. upon "trust to sell and invest, and pay ‘‘the 

ob. 06^ w a R. X\, ool, qniq t-vr.'ivicvt V n-nri intprest, nrisimr therpfrom toi. 
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of his wife without leaving issue her surviving, estate unto and to the use of three trustees, 
then over ; — Held, that H. took an absointc in* their heirs and assigns, upon trust, to paj the 
tcrest, liable to be divested only in the event of rents to a married woman, for her sep-arate use 
her death in the lifetime of the widow without for her life, and, after her death, in trust for ail 
leaving issue. v. L. E. 10 Eq. 501. her children, who being sons should attain 

Testator devised his estate at E. to trustees twenty-one, or being daughters should attain 
upon trust to apply the rents for the main- that age or marry, and their heirs and assigns for 
tenance and support of B. till she should attain ever:- — Held, that the trustees took the whole 
the age of twenty-five or marry with consent, legal fee, and that all the children of tlic tenant 
and to lay out the surplus of such rents in for life living at her death, minors and md 
Government securities, that the same might minors, took vested interests, in equity, in the 
accumulate for the uses and purposes of his will ; estate, subject, as to the share of any minor, to 
and from and after the said B. should attain be divested in the event of his or her dying under 
twenty-five, or marry with consent, then to pay twenty-one. liileij v. Garnett He G. tk Sm. 
her the whole of the rents for her life ; and after 629; 19 L. J., Ch. 146; 14 dur. 236. F., 

her decease, upon trust for her children. The Boe A. Boahey. Winvell, 1 M. k S. 327. Afiirmecl, 
testator then gave his estate at S. to the same 5 Dow, 202— H. L. (E.) And see Abhis>s' v. 
ti’ustees upon trust, in case the said B. lived to Burney^ FlncTt^ In 50 L. J„ Ch, 34S ; 17 Cii. 
attain twmnty-five, or married wnth such consent D. 211 ; 44 L. T. 267 ; 29 W. E. 44'J— C. A. 
as aforesaid, to let her receive the rents for her A testator directed his trustees to hold and 

life; and after her decease, upon trust for her apply the residue of his estate for belio'if of his 
children in manner before mentioned. Provided nieces and their children in certain proportions, 
that, in case B. should marry wnthout consent, viz., one-third to A. in liferent, ami lier eliildren 
The testator revoked all the devises and bequests in fee ; one-third to B. in life rent, and to her 
in favour of her and her issue. All the residue children in fee ; and one-third to C., D., E., and 
of liis real and personal estate, and likewise his F., equally among them in life rent, and to their 
estate and premises thereinbefore devised for the criildren equally among them per stirpes in fee. 
benefit of B., in case she should die under Pie further provided that in case A. and B. died 
twmnty-five unmarried, and without issue, the unmarried, or without issue, or in the event of 
testator devised and bequeathed to the trustees such issue existing, but afterwards deceasing be- 
in trust for X., Y,, and Z. B. attained twenty- fore attaining the years of majority, or being 
five, and married with consent. Betw'een the married, then the two-third shares destined to 
death of the testator and her attaining twenty- tliem and their issue should fall and accrue to 
five there was an accumuhition of the surplus C., D., E., and F.aiid their children respectively 
rents of the E. estate, after providing for her in life rent and in fee, acd equally among them 
maintenance, and an accumulation of the rents of per stirpes as provided with respect, to their own 
the S. estate : — Held, that she w'as entitled for shares of the residue. A.andB.diei without issue, 
her life to the income of the former accnmula- 0. died leaving one child, married, and of age, 
tion, as to which the court did not further but who had died without issue before A. and B. : 
declare the right, and absolutely entitled to the — Held, that the representatives of the chUd of 
latter accumulation. Greene v. Potter^ 2 Y. & C. were entitled to participate in the division of 


Coll. C. C. 517 : 7 Jur. 736. 


the fee of the two-tiiird shares wdiich wmre life- 


Devise to trustees and their heirs in trust to rented by A. and B. Taylnr v. Graham^ 3 
receive the rents, &:c., until A. shall attain App. Gas. 1287 — ^PL L. (Sc.) And see v. 

twenty-one ; and immediately after he shall attain Thompson^ L. E. 1 H. L. Sc. 241. 
twenty-one to convey to the use of A. for life, On a devise to the use of A. fur life, remainder, 
and from and after the determination of that in default of appointment, to the use of all and 
estate by forfeiture or otherwise in his life, to every the children of A. who being sons should 
trustees and their heirs during Ins life upon live to attain tw'enty-one, or being dmighters 
tru.st to preserve the contingent uses ; and after should live to attain that age or be married but 
his decease to the use of his first and other sons in case A. should leave no child, wdio being a 
in tail male ; and for default of such issue, or in son should live to attain twenty-one ; or being a 
case of the death of A. before twenty-one, upon a daughter should live to attain that age, or be 
similar trust for other persons. A. takes a vested married, then over. Qumre, wdiether the re- 
remainder for life after an estate in the trustees mainders were vested or contingent, ti^tyan^ Ik- 
for so many years as his minority may last, parte. Johns. 387. And see JtJwde.'} y, IVkfte- 
Stanley y, Stanley, 16 Ves. 491. head, 2 Dr. & 8m. 532 ; 12 L. T. 601 ; 13 W. E, 

Contingent Eemainder subject to be t A 

Divested. I-A testator devised real estate to his' PPlfwA 

widow foi- life, and after her death to the child remainder to a class if they shal attai, - 

or children of H., “if he leave any him sur- g® g ^ c ass who shall attain 

n.. ...on ..on.} twenty-one can be sustained. Ih. 


or chihlren of PI., “ if he leave any him sur- 
viving ; but in case he leave no child or children 
him surviving," to the child or child mn of 


Words of contingency in a gift have no stronger 


W. H. survived the widow Held, that the or more uncoua-oUable force i«u ai phul to t ie 
remainders to the children of H. and W. were pscript.on ota person than 

contingent, and failed. J^rk-o v. Mali, 37 L. J., ' pf gr." VnFTv t ’i 

Ch. 191; L.E.5Eq.399; 16 W.E.642. Andsee Jui.(N.b.) 

Jaok>:on v. ManorlbanU, 12 Sim. 93 ; 5 Jur. 865. testator’s 

And see post, 0. 1. grandson 8. for life, and after his decease in 

^ , trust for all and every the child and children of 

b. Gfifts to Children who Attain a Certain or sons should attain the a.ge 

Aire, and to a Class at a Certain Ag-e. twenty-one, or being a daughter or daughters 

, Estate for Iiife— Children attaining Twenty- should live to attain that age or lie married, 
one, or Marrying.]— A testator devised real equally to be divided between them, if more than 
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one, find their lieirs and assigns ; and if there 
should be only one such child, then in trust for 
such only child, his heirs and assigns ; but in 
case S. should die without leaving lawful issue, 
then upon siiniiar trusts for others of his grand- 
children and their children successively, with an 
ultimate trust for the testator’s right heirs. The 
trustees were empowered, immediately after the 
death of the first tenant for life of the estates, to 
apply the rents for the maintenance of the person 
or persons next beneficially entitled theieto. 
S. died, leaving an only child, an infant, him 
surviving : — Held, that such child was, under 
the limitations in the will, devisee of an estate 
in fee shnple, determinable in case of his dying 
under the age of twenty-one. Feating v. Allen 
(12 M. & W. 279 ; 13 L. J., Ex. 74. S. 0., 5 Hare, 
573, post) commented on. Ib. 

But see ITolmea v, Preseott, 3 N. E. 5.59 ; 33 
L. J., Ch. 261 ; 10 Jur. (K.S.) 507 ; 12 W. R. 636, 
post.; ■ . ■ ■ ' ' 

The rule laid down in Fasti ng v. Allen (supra) 
that in a devise to tlie children of A. who shall 
attain the age of twenty-one’’ the words “ who 
shall attain the age of twenty-one ” are part of 
the description of the devisees, gives way to a 
contrary intention expressed in. the devise. 
Mvshett V. Eaton^ 45 L. J., Ch. 22 ; 1 Ch. D, 435 ; 
33 L. T. 716 ; 24 W. li. 52. 

Therefore, whei'e a testator devised real estate 
to M. for his life, and in the event of his leaving 
a lawful son born or to be horn in due time after 
his decease who should live to attain the age of 
twenty-one, then to such son and his heirs ; hut 
in case he should die without leaving a son who 
should attain the age of twenty-one, then over : 
— Held, that the words, “or to be born in due 
time tifter his decease ” showed that the testatrix 
meant the estate to vest in a son of M. at his 
birth, and that J., a son of M., who was seven 
years old at the death of M., took a vested in- 
terest in the devised estate, subject to being 
divested on his death under twenty-one. Ib. 

Devise to such Children of Tenant for Life “ as 
either before or after her Decease ” attain Twenty- 
one.] — A father devised to his daughter H. an es- 
tate for life, and after her decease to her child or 
children who, either before or after her death, 
should attain tlie age of twenty-one or die under , 
that age leaving issue at his, her, or their death, in j 
fee simple as tenants in common ; and in case 
there should be no child of N. who should attain 
twenty-one or die under that age leaving issue, 
he gave the estate to the child or children of his 
daughter G. who, either before or after her death, 
should attain twenty-one, or die under that age 
leaving issue living at his, her, or their death, 
in fee as tenants in common. N. had no child. 
At the death of H. two children of G. had 
attained the age of twenty-one. Other children 
attained tweuty-one subsequently; — Held, that 
the two children were entitled to the. estate. 
BracJmiJmrg v. Gibbons, 2 Ch. D. 417. 

A testatrix devised a freehold estate to her 
granddaughter E. during her life, and from and 
after her death to such of her children living at 
her death “ as either before or after her decease” 
should, being males, attain twenty-one, or, being 
females, attain that age or marry, in fee simple 
as tenantvS in comnmn ; and if there should be no 
such child, then over. E. survived the testatrix, 
and died leaving seven children, of whom five 
liad attained twenty-one at the time of her 
death, ;,and :twoj "'a son and a daughter, were 


infants, the daughter being also a spinster 
Held, that the five children took vested interests 
liable to open to let in the two other children on 
their fulfilling the conditions of the will. 
Ih^acltenbury y. Glihons (supra) not followed. 
Leehmere and Lloyd, In ri?, 18 Ch. D. 524 ; 45 
L. T. 551. And see Allies v. Jarvis, 52 L. J., 
Ch. 796; 24 Ch. D. 633 ; 49 L. T. 162. 

- — . Vested Eemainder subject to being Di- 
vested.] — S. devised hereditaments of which he 
was seised in fee simple to his son R. S. for the term 
of his natural life, and ‘-from and immediately 
after his decease unto and to the use of all and 
every his children who shall then bo living, and 
of their respective heirs and assigns for ever 
as tenants in common ” ; and in case his son R. S. 
should happen to die without leaving lawful 
issue, or leaving such, and all of them should 
happen to die under the age of twenty-one years 
without issue, then to his son T. and to his 
two daughters and their respective heirs and 
assigns for ever as tenants in common; and he 
devised all other his real estate whatsoever and 
wheresoever to his son R. S., and his heirs and 
assigns for ever. R. S. survived the testator, and 
married in July, 1826. In January, 1827, he 
demised by lease and release all his estate in the 
devised hereditaments. On the 3rd June, 1827, 
a son of the marriage was born : — Held, that the 
son so born, as soon as he w^as begotten, took a 
vested remainder liable to open and let in the 
interests of after-born children, and subject only 
to be divested in the event of his death under 
the age of twenty-one, and that the life estate of 
R. 8. and his remainder in fee did not emerge so 
as to extingui.sh the intermediate estate of the 
children. Sulley v. Barber, 59 L. T. 824. 

Attaining Twenty-three— Remoteness.] 

— In a devise of real estate upon trust for the 
daughter of the testator for her life, and from and 
after her decease to convey such estate unto and 
equally between and among all and every the 
child and children of the daughter who should 
live to attain the age of tweuty-tliree years, and 
to his, her, and their heirs and assigns for ever ; 
and in case there should be no such child or 
childieii, or being such, all of them should die 
under twenty-three without issue, then over, 
with power to applj’ for maiiitcnaiice the interest 
of such child’s share, notwithstanding such child’s 
share should not then be absolutely vested 
Held, that the limitation to the chi.idren of the 
daughter, and tlie limitations over, in default of 
such children, are void for remoteness. Bull x. 
Prit chard, 5 Hare, 567 ; 1 Russ. 213 ; 16 L. J., 
Ch. 185 ; 11 Jur. 34. But see Boa d, Dolley v. 
Ward, A. & E. 582 ; 1 P. & D. 568 ; 8 L. J., 
Q. B. 154. 

Attaining Twenty-four.]— A devise, after 

a life estate to testators son A., in tliese words, 
“to all and every my grandchildren, the children 
of my said son A., and three daughters, B., 0, 
and I)., who shall attain the age of twenty-l’our 
years ” : — Held, void for remoteness, although 
there were no grandchildren not born in tlie 
testator’s lifetime, yeivman Y.XeiDman. 10 >Sim. 
51 ; 8 L. J., Ch. 354. 

Attaining Twenty-five.] — A testator 

devised property to trustees for the maintenance 
of his four children until they severally attained 
twenty-five, at which time he devis'ed “ unto 
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such of his said children as slioiild attain that 
age ” one-fifth of the property, to hold to them 
and their heirs. There was a gift over to the 
‘‘survivors or survivor” if any died before 
attaining twenty -five and left no issue, or if they 
should die after attaining twenty-five and should 
leave no lawful issue : — Held, first, that their 
iarerests did not vest until twenty- five ; and, 
secondly, that the w^ords “survivors or survivor” 
were not to be read “ other or others.” Stead v. 
Flatty 18 Beav. 50. 

Unless there is in a will, or some codicil thereto, 
a clear indication of an intention on the part of 
the testator, not only that his devisees are not to 
have the enjoyment of the property he has 
<levised until they attain twenty-five, but that 
.some other person is to have that enjoyment ; or 
unless tlie property is so clearly taken away from 
the devisees up to the time of their attaining 
twenty-live, as to induce the court to hold that, 
ns to the previous rents and profits, there has 
been an intestacy ; the court does not hesitate 
to strike out of the wdll any direction that the 
<levisees shall not enjoy it in full until they 
attain the age of twenty-five. Crosling v. Gosling^ 
Johns. 2()o ; 5 Jur. (n.S.) 910. 

Accumulations.]— -Expressions in a codi- 
cil of a testator’s devise that real and personal 
property given by his will should not be enjoyed 
by any of the successive devisees until twenty- 
five, and a direction to accumulate in the mean- 
time : — Held, inoperati ve, there bei ng no gift over. 
Ih. And see Montgomerie y . Woodley , 5 Yes. 522. 

A'nd -9ee post, C. 1. g. 

<s. Estate to Arise on a Contingency after a 
Prior Particular Estate or Interest. 

Gift of Eents of Estates at Twenty-one— For j 
life — Period of Vesting.] — A testator, by his 
w’iil, after giving certain legacies and annuities, 
gave unto J. the sum of 10/. per year for clothes 
until he attained twenty-one ; then he ordered 
Ills executors in trust to pay him out of his 
properly the further sum of 3(07. ; and be gave 
and bequeathed unto the said J. wdieii he attained 
twentv-one the rents of his estates, called by the 
names of, &c. (naming them), and the interest 
of what money wms placed in government 
.securities, during his natural life, but subject to 
the said annuities ; and after his death to the 
child or children of tlie said J. latvfully to be 
begotteii ; if more than one eciually to he divided 
between them, share and share alike : and in 
case of the death of the said J. witlioiit any 
child or children, then he gave and bequeathed 
the rents of his estates as aforesaid, and the 
inteiest of his money, between his (the testator’s) 
brothers, See. The estates of the testator men- 
tioned in bis wfili consisted of both freehold and 
personal estates : — Held, that J. was entitled to 
the rents and income from the time of the testa- 
tor’s death. Tagmeutt v. JVeweomhe, 6 Jur. 755. 

A testator by bis will made the following 
devise : “ It is my will that the rents and profits 
, of my fjoehold estate at E. shall be a]>plied, in 
the first place, towards the maintenance of J. 
tintil he shall arrive at the age of twenty-one 
years, and that the residue thereof shall accumu- 
late until that event, and that, when he shall 
attain that age, the same be paid to him for liis 
benefit, and that, after the expiration of the 
leases subsisting, the freehold shall become the 
absolute property of J., to hold to him, his heirs 


and assigns, for ever” : — ^Held, first, that the fee 
of the property at E. vested in J. at the death of 
the testator; and, secondly, that the re.nts of 
the property bet’ween J.’s attaining liis majority 
and the expiration of the leases belonged to J. 
Blrd Y. Bird, II L. J., Oh. 390 ; 6 Jur. 1030, 

Life Estate — Eemainder — Lands to he Con- 
veyed at Twenty-one.] — A devise of two farms to 
the father and mother for their lives, remaintler 
to trustees till A, and B. respectively come of 
age, and then to convey one farm to A., and the. 
other to B. A. died before the time came for 
the conveyance. A. being to have had an estate 
in fee, the conveyance shall be made to his heir. 
Ilooh Y. Taylor, 2 Yevn. hk)l. 

Youngest Child Attaining Twenty-one.] 

— Testator gave in trust to his brother E. the 
remainder of his property of whatsoever kind, 
to assist him to bring up, educate, ami provide 
for the children of his late brother J., w’-hom he 
named. “When my youngest nephew attains 
his age of twenty-one j^ears, it is my will, that 
all my property be equally divided amongst my 
nephews or tl eir lawful issue, share and share 
alike ; the division, however, is not to take 
place, although my youngest nephew have 
attained the age of twenty -one years, until the 
decease of my wife, my sister J., and my brother 
E. ” : — Held" that the interests of the nephews 
were not contingent on their living until the 
youngest of them should attain twenty-one, but 
vested on the testator’s death ; ami that the 
word “or” was to be construed conjunctively, 
and consequently that the nephews took estates 
tail in their shares of the testatoi’’s real property, 
and absolute interests in their sliar es of his per- 
sonal propertv. FarlSn v. Knight, 15 Sim. 83 ; 
15 L. J., Ch. k)9 ; 10 Jur. 23. 

Where a testator devised to trustees his 
“ estate and interest ” in farms of which he was 
seised, for lives renewable for ever, in trust, after 
paying certain annuities, &c., to permit and 
' suffer his nephew A. to enjoy the same for his 
life ; and from and after Ids decease, to peiTHit 
such son of his as should attain twenty-one to 
enjoy said lands, and on failure of such re- 
mainder, to his nephew B. for his life, remainder 
to his first son as .before Tick 1, that a son of 
A.’s who attained the age of twenty-one, and 
died in the lifetime of his father, took the abso- 
lute intei'est in these premises, Kirloj v. (T Idea, 
2lr. Eq. B. 424. 

Where the testator beciueathed the whole of 
his property in trust to pay the income to his 
wife for the support of herself and the children 
until the youngest should attain twenty-one, and 
then to be divided into five shares, one to the 
wife and the others to each of his four cliildren, 
and which were to vest on the youngest attaining 
twenty-one : and in case of either of his children 
dying without leaving issue, then to the children 
of the other daughters : — Held, to apply only to 
such shares as were vested, and that, as to the 
share of one dying under twenty-one, there was 
an intestacy. Bmtin v. Watts, 3 Beav. 97 ; 7 
Jur. 791. 

Estate to he Divided at Twenty-four,] — 

Besiduary devise of real and personal estate to 
all the issue, child or children, of M. F., as shoukl 
be alive at the time of the decease of the survivor 
of two successive tenants for life, equally 
amongst them, if more than one to be divided, 
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■VESTED, CONTINGENT AND 

■hPTi and as they should | devised upon . trust, alter certain trusts that 
hen, and to receive the rents and pay them tor 

the benefit of the testator s daughter s son E., 
fnr ever as tenants in and all other sons she should leave, until he 
Vhe chilS IWing at the and they should attain the age o£ twenty-hve 
ts for life took absolute vested years; and on 
rcmvil fis well as in the real the heirs, executoi&, adininibtiaTorb, anu 
Xt.,7rsto. & S.505; 4 oE the said R., and all sucRson^as tte 

’ daiio'hter should leave who should attcUii t^^ 

it was age°of twenty-five years but if the daughter 

’ 3 should leave no sons, or they should die with- 

he"paidlo’ Lady 0. for out attaining aid tS 

■ le.ath\he principal, to go objects 

th^husW IhouKf by deed j in^them, ^ougb 

Wynford iLurd), 1 Sin. & G. 1<) ; 22 
L. J.. Gh. 406 ; 17 Jur. 17 ; 1 W. R. «1. 

^ Vatnistinthe on another point, 2^Sni. & G 3o0 ; 2,1L. 

'ill appointed the 707 ; 18 Jur. SoS ; AW. R- b l • 

SlTviSviy enStlf\°f^^ afto hl°r f TiS 

rontinffent Eemainder, or Absolute Eift freehohl being vested m tail, the est ate in the 

subject to life^Interests.]— The testatri.v by her leasehold must vest absolutely in the first tenan ^ 

Irust^Tiiav'lftroihSwffe Tto ^“Imble, a'gift by .dll to an individual iiamed 

recoii'c the rents and profits thereof for her life, and known to the testator docs, nut tail became 
and after her decease upon trust to pay to or there are wowls superadclod wliich inclndu a o . s„ 
otherwise permit A. B. to receive the rents and to take with him, as to which ^ " 

pr-.lits thereof for her life, if she should be living wholly fail, because as to some or them it imgl 
Sle tS thUac be too remote ; secus, where an individual i. 

should he then dead, upon trust for two named as one ot a class, lo f -v. 

‘liicces of the testatrix's late husband, whom she Testator .pvo his resil and 
nameii. absolutely as tenants in common ; and trustees,aud directed them to m\ c.,t h » 
the testatrix o-ave all the residue of her estate to estate m the purchase^ of Lind, ami tu iiay the 
the said A B absoliitelv E. S. survived the rents, subject to certain annuities, to his son for 
testato and A R E. S., and conse- life; and in case his son should die leaving 

mieiitlT her life interest took ejSect. She was behind him no legitimate issue, then he diiectcd 

now dead the two nieces being now living, and the trustees to pay the rents to his (i he iostators) 

the question was raised w^hether the estate went widow for life ; but m case his sun siK>iild <he 
to tl^rtw^iocS, OT inasmuch as A. B. leaving behind him legitimate issue then at the 

of E, S.. the gift to end of six months after the eldest male child 
them failed, and the estate went to A. B.’srepre. then living of^ 

seiitatives being given to her absolutely by the twenty-tive, or m default of malt ismh, the eldebt 
ioint operation o/ the gift of the life interest and female child then living of his sou should have 
of the residue ;-~~HeId, that the property went to attained twenty-one, to er^tatca to 

the twm nieces the sift to them not being a the eldest male child, or in default of male lssuo 
contin«'eni. remainder, "but an imperfect expression tci the eldest female child, and to his or her beirs 
of theB:estatnx’s intention that, subject to the of his or her body lawfully begotten, absolutely 
?to MefnterSs. the bSc wm toUe abso- for ever. The testator then in c.uso his sob 
' ' , ktely /» .e, Smm v. Mmtin, 54L.J.. shoiild die during the y of such ddesr 

' 'V* riK nivT • T, T ^4 male or female child, provided for then mam."' 

V* vdt ' - . ' • . tenance, and then declared thilt, in case Ms son 

, 'W' iittaajiiag. Twenty- should not die during snob minority, his estates 

,ki4,vieai^ ■were should continue on the trusts aforesaid uatii six 
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share and share alike, wd — 
respectively attain the age of twenty-four ^ ^ _ 
and to their respective heirs, executors, admini^ 
traroi's, and assigns 
common : — Held, 
death of the temmi 
interests in tlie x>er 
estate. Farmer w . 

L. J. (o.s.) Oh, 154. 

By certain articles of agreement, 
provided that the interest of a fund j^v Inch ^ was 
vested in trustees ^ 

her life, and after heiM.L ^ 

amongst the then unmarried children ot herself | other sons 

and lier husband, as t..,. _ . ^ , 

or will appoint ; and in default of appointment, case 
equallv among the children who should be living j James v 
at the'death of the husband. The fund having; 
been invested in lands, pursuant to 
articles, the husband by his wi" 
lands among his sons as follows : 
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months aC1er his son’s death, and then pass to 
his son's eldest male or female child in manner 
before expressed ; and in case his son should die 
leavdng no legitimate issue, then after the 
death of tlie testator’s wife the estates to be 
conveyed to other persons. The testator's son 
niarried, and had a son born after the testator’s 
death. The court, holding the trust for the 
grandson not to be void for remoteness, and the 
grandson having survived his father and attained 
twenty-one (but being under tweiity-iive), and 
all the annuitants being dead, ordered the 
estates to be conveyed to him. JucUmn v. 
JJar/orlhf/uJi^, 12 Sirn. 93 ; 5 Jur. 885. 

The doctilne laid down in Zeake v. Uohinson 
(2 Mer. 363 ; 16 H. li. 163) as to the remote- 
ness applies to real as well as to personal estate. 
Walker v. Jlo/cer, 1(> Bcav. 365. 

Devise and bequest of real and personal estate 
to trustees for A. for life, and afterwards 
‘‘ to convey and assure ” equally between all A.’s 
cliildren on their respectively attaining tiventy- 
one, with a gift over on A,’s death without 
“ leaving any child.'’ There was one child who 
survived A., and died an infant : — Held, first, 
that such child did not take a vested interest ; 
and, secondly, that the gift over did not take 
effect. lb. 

See also Oatl'in or CattUn v. Broion, 11 Hare, 
372 ; 1 Eq. R. 550 ; 1 W. R, 533. 

Maintenance— Accumulations until Twenty- 
one— Gift on Death without Issue.] — A testatrix 
devised to trustees freehold premises in trust to 
receive tlie rents, and after paying thereout all 
proper outgoings and applying thereout, if they 
thought fit, any money towards the maintenance 
of S., to let the residue accumulate until 8. should 
attain twxmty-one, and then to pay such accumu- 
lations to him : but if he should die under such 
age without leaving issue living at his decease, 
then such accumulations should be for the 
benefit of the person to whom and in like 
manner and form as the premises were limited 
ill the like event, and when 8. should have 
attained twenty-one, then the trustees w-ere to 
stand seised of the premises in trust for him in 
fee : but if he should not leave any issue living 
at his decease, then the trustees should stand 
seised of the premises in trust for A. in fee, and 
if A. should not leave any issue living at her 
decease, then over. S. attained twenty-one, and 
died without ever having had issue : — Held, that 
the premises vested in 8. in fee on his attaining 
t,wenty-onc, subject to be divested in the event 
(.»£ his "dy^Tig without issue, which event having 
happcnal. the limitation over in favour of A. took 
effect. Smith v, Sjfeneer,^ De G-. M. &G.631 ; 3 
Jar. (N.S.) 193 ; 5 W. R. 136, And see Man field 
V. Bugard, 1 Eq. Ca. Abr. 194 ; Giib. Eq. Rep. 
3G. ■ . 

d. Estate to Arise on Determination of a 
prior Estate by 3ilarriag-e. 

Estate for life or until Marriage— Gift Over 
on Marriage only.] — Where a will contains a gift 
of an estate for life or until marriage, foilow’ed 
])y a gift over in terms depending on marriage 
only, the gift over will be construed to take 
' effect on the determination of the previous estate, 
wlicther by death or marriage. And thereJs no 
difference in this res])ect wiiether the fir.st estate 
is limited to a widow or to any other persons. 
Wali?oU V. LaddZ f N. R. 180 ; 7 L. T. 526. 
8. F-, Lumfofd v. Cheeke^ 3 Lev, 125. 


I If the gift over be in favour of a class to be 
ascertained on the determination of the previous 
estate by marriage, the class will, nevertheless,, 
be ascertained at the time when tlie previous' 
estate determmes either -way. lb. 

Bequest to A, during widowhood, and im- 
mediately after her death or second marriage,, 
whichever event should first happen, to trustees 
to sell and divide between several persons namedy 
or such of them as should be living at the death 
of A. A. married again : — Held, that the pro- 
perty thereupon became immediately distribut- 
able. Bairibridrje v. Dream, 16 Beav. 25. xind 
SQQ Lammster y . Varty, 5 L. J. (o.S.) Ch. 41. 

A. devised his house, &;c,, to his wife for lice y, 
upon this express condition only, that if she 
should marry again, then his will and meaning 
was, that his house, ike., was to go forthwitli to 
his eldest son and his issue ; and if all his issue- 
male should die, <fcc., remainder over. Lord 
Hardwieke held, that it was not a vested re- 
mainder in the son, but a contingent limitation.,, 
to take effect only if the wife of the testator 
should marry again. It w^as contended to be a 
devise to the wife during her widowiiood, in 
which case the devise over w'ould have been 
vested to take effect either on the maiuiage or 
deatli. But Lord Hardwieke thought that, upon 
the whole will, the devise over w'as coiitingenty 
and to take effect only on the widow’s marrying- 
again. ShpjHeld v. Orrery {Lo}\T), 3 Atk. 284. 

x\ testator gave the produce of liis real estate 
to his daughter E. for life so long as she should 
remain single ; but in case she should marry, 
then he gave one-half of the income to his- 
daughter E. and one half to his daughter M. (a 
married wmmaii with children); and after the 
death of M., he gave one-half of the trust moneys. 
to her children and the other half to the children 
of E. ; and if M. should die without leaving 
children, then the wiiole for E.'s children ; and 
if E. should die without children, the wiiole to 
M.’s children ; and if botii should, die without 
children, then over. E. never married : — Held,, 
that upon her death the children of took the^; 
w^hole corpus and income, subject only to be di- 
vested if M. should die without liaving any' 
children. Baton w Hewitt, 2 Dr. & 8m. 184 ; 

I N. R. 10; 8 Jur. (N.s.)1120; 7 L. T. 496 ; 

II W. R. 7(). 

Under a devise of a copyhold estate to testator's 
wife, dui’ing her life, })rovided she continued 
single ; but in case she did not, then unto A. B. 
wiieii he should attain the age of twenty-three 
years : — H eld, that though the widow married be- 
fore A. B. attained that age, shew'as entitled to the 
estate until that event ; and tiiat the heir-at-la'w 
was not entitled to it. JJoe d. Westm imter 

Freeman, 2 Chit. 498. 

Power of appointment in tenant for life subject 
to condition of her remaining sole and un- 
married, which condition was qualified by a 
proviso that a marriage with consent of A,, B.. 
and C. should not determine that power : — 
Held, a condition subsequent, and becoming 
impossible by death of A., B. and C, ; marriage oi’ 
tenant for life after their death, without their 
consent, did not determine the powxr. Aldahle 
V. Rice, 3 Madd. 256 ; S Taunt. 459 ; IB B. R„ 

2m. : 

Devise of , land to A. in trust for E. for life,, 
with a proviso that if E. should marry, then thc^ 
testatrix devised the land to W. : — Held, that 
upon E.’s death without having ma,rried the gift 
to W. took effect. Meed^^ v. Wood, 19 Beav. 215. 
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Takia^ Effect on Beatk.] — Where there 

?s a devise nr beriuest to a woman for life or 
uiitil sliG niurrics again, followed by a gift over 
upon her marriage, the gift over takes effect 
upon the determination of her estate by death. 
.Pile Y. Salter (11 Sim. 411) disapproved. 
Ua/hrJtlil V. PnJni, 45 I.. J., Ch. 256; 2 
Ch. .D. 4<J1 ; B4 1.. T. 227 ; 24 W. R, 574. 

A testator directed the rents of his real estate 
to be paid to his wife for the maintenance of 
herself and her children until his eldest son at- 
tained t\venty-li\'e or until she should marry 
again, whicliever should first happen, and when 
Ills children attained twenty-five he directed the 
rents of the residue of his estate (after raising 
-certain sums) to be paid to his wife if she should 
then be unmarried, but in case she should marry 
again he directed that the trustee should pay the 
residue of his estate (subject to an annuity to 
the wife) to his children. The widow died during 
the infancy of the children without having 
married again : — Keld, that, apart from other 
indications in the will leading to the same con- 
clusion, the general rule applied, and the gift 
ever tocik effect upon the death of the widow. 
Ih. 

A testator bequeathed to his daughter M., so 
long as she should remain single, 12()Z. a year, 
and directed that on the day of her marriage the 
principal should be divided amongst his children, 
the shares of his daughter M. and of another 
daughter being given to trustees upon trust for 
the daughters for life, with certain remainders. 
The question was, whether the gift over on M.’s 
marriage took effect on her death : — Held, that 
the balance of authority being now strongly 
again’st Pile v. Suite?* (o Sim. 411), the ordinary 
rule prevailed, and, although the gift over on 
marriage incliuled a life tenancy in one-third of 
the original sum. it took effect on death. Scar- 
honruijk v. Saa ?’horovf/h, 58 L. T. 851. 

Gift during Widowhood— Gift Over on Death 
— Eemarriage.j — Gift by will to testator’s 
widow A. dui’ing her life provided she remained 
a widow ; and from and after her death or re- 
marriage, to B. absolutely, with provisions for 
.maintenanco in case B. shoidd not have attained 
twenty-one at tlie death or remarriage of A. In 
the event twhich. hapiieiied) of B. dying during 
.the lifetime of A., then at the death of A. the 
property was given over to testator’s brothers 
and sisters wdio should be living at A.’s death. 
B. died an infant, and afterwards A. married , 
again : — Held, tliat upon such remarriage the I 
gift over in favour of testator’s brothers and 
sisters took immediate effect, and was not post- 
poned until A.’s death. iHtanford v. Sta?if(ml, 
56 L. J., Oh. 273 ; 34 Ch. D. 362 ; 55 L, T. 765 ; 
35 W. li. 191. 

A. for life or until Marriage— Gift over to 
Children living at A.’s death — Remarriage.] — A 
testator bequeathed a fund upon trust for a 
■widow for her life or until she should marry 
again, and directed his trustees from and im- 
mediately after her decease or marrying again 
to stand possessed of the fund upon trust to pay 
and divide the same equally between all her 
children “ living at the time of their mother’s 
decease,” and the issue of any deceased child, 
such issue taking the parent’s share. The widow 
married again Held, that thereupon her.chil- 
dx'en took immediate vested interests.- Bmn1)riige 
w. €mmi (supra) followed^ but doubted. 


I?i JBewcliier v. Gordim^ 56 L. J., Ch. 449 ; 
56 L. T. 118 ; 35 W. XI. 344. 

Life Estate of Widow determinable on Several 
Events— Gift Over on those Events alone.] — 
’i’e-itator gave to trustees alibis real and personal 
estate, upon trust to suffer his "widow to receive 
the rents and dividends for her life, provided she 
kept his property in repair and iiismed the same 
against loss or 'damage by fire, and provided 
further that she remained a widow aiui did not 
cohabit with any other man ; and in case she 
made default in repairing or insuring his said 
property, or married again, or cohabited with 
any other man, then, in either of the said cases, 
upon certain trusts in favour of his children or 
their issue. The woman died without having 
committed anv^ of the acts or defaults on which 
her life estate was determinable ; — Held, the gift 
over took effect on the determination of the prior 
estate by death as well as on the other events. 
Ca?ie, In ?vq v. Sivers, 60 L. J., Ch. 36 ; 63 
L. T. 746. 

e. Gifts to Children without Directions as 
to Vesting*. 

Period of Vesting — Birth of Children.] — A 
testator gave freehold and leasehold property in 
trust for his widow for life, with remainder to 
his niece for life ; and on her decease, for all and 
every the child and children of the niece, and 
for their respective heirs, executors, and admin- 
istrators, as tenants in common, tlie children to 
become beneficially interested on the death of 
their ])arent : — Held, that the children of the 
niece took vested interests on their respective 
births. II Lachlan v. Taitt^ 2 I)e G. 1*\ & J. 
449 ; 6 Jur. (N.S.) 1269 ; 3 I.. T. 492 ; 9 W. B. 
l.‘)2. Affirming 28 Beav. 407. 

A. devised all his frcebokl estates in three 
several parishes to trustees, to hold to them, their 
heirs and assigns for ever, upon trust to receive 
the rents till C., liis daugiiter, came of ago, with a 
provision for her maintenance, and to account for 
and j»ay the surplus rents u})Oii her coming of 
age : from that jieriod ‘‘as to his said estates” to 
the use of the trustees, their heirs and assigns, 
upon trust during the life of C. to preserve con- 
tingent remainders, C. and her assigns to receive 
the rents nevertheless during her life : after her 
death to the use of all and every the chiklren of 
C,, share and share alike, as tenants in common ; 
in case C. should die under twenty-one, and 
without issue, the trustees were to account witli 
and i)ay the balance of the trust account unto 
I and to the use of such person as should by the 
I will be next in remainder, and entitled to the 
“aforesaid estates and hereditaments” after the 
death of C. : in case C. should die before she 
attained twenty-one, or sui'viviug should die 
without lawful issue, then as to the afoi'esaid 
estates to the use of B. in tail male with remain- 
ders over in default of such issue. C. attained 
twenty-one, married, and had six children. 35., 
one of the children, contracted to sell her 
undivided sixth share in the estates, ex})ectani;- 
upon the death of C. : — Held, that there was a 
remainder in fee to tlie children of C,, which 
vested at their birth, and that E. couhl make a 
good title to her share, which she had contracted 
to sell. Ifawker v, Sau}ide?*s^ 2 L. T. 132; 8 
W. R. 332. 

A testator devised an estate to his daughter 
for life, and after her decease to all and every 
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tlie chilflren of the body of his daughter lawfully 
begotten (in case she should leave more than one 
child), their heirs and assigns, for ever, as tenants 
in common ; but in case his daughter should 
have only one child, then he devised the estate 
to such one child in fee : but in case his daughter 
should die without leaving any issue of her body, | 
then he devised the estate to all such children of 
his body as he should leave or have living at the 
decease of his daughter, in fee. The testator’s 
daughter had two children, both of whom died 
during her life : — Held, that the two children of 
the testator’s daughter took absolute and devis- 
able estates in remainder under the will, and 
their devisees were consequently entitled. 
Tookey^s Trust, In re, Bucks Railway Co,, In re, 
21 L. J., Ch. 402. 

Bsath of Survivor of Annuitants.] —A tes- 
tator being seised in fee of Whiteacreand Black- 
acre, charged both with an annuity of 500Z. for 
his wife for her life, and devised to trustees two 
annuities of 200Z., one to issue out of Whiteacre, 
the other out of both estates, for the separate use 
of his daughters respectively, and limited those 
two annuities to his son F. in remainder for his 
life, with a condition of forfeiture on alienating 
the n ; and devised Blackacre, subject to the 
annuities charged upon it, to the trustees upon 
trust to receive the rents until his grandson J. 
should attain twenty-one, and to invest the same 
in stock, ‘Hor the purposes of the will,” and 
subject thereto, upon trust for J. in tail male. 
The testator devised Whiteacre to the trustees in 
trust to permit F. to receive thereout an annuity 
of lOOZ. for the life of his mother, and after her 
death an annuity of 200Z. for his life, with a 
condition of forfeiture on alienation. The tes- 
tator next directed that the rents of Whiteacre 
should be invested in stock for the purposes of 
his will; and that Whiteacre should be held 
upon further trust upon the death of his wife 
and daughters, and subject to the annuities 
charged thereon, to permit F. to receive the rents 
during his life, with a condition of forfeiture 
on alienation ; and from and after his death or 
forfeiture to his first and other sons in tail male, 
and in default of such issue, then to permit and 
sulfer J. to receive the rents during his life, 
with remainder over. Out of the funds to be 
accumulated as above mentioned by the trus- 
tees, the testator directed them to pay and 
assist in pajdng the annuities given to his wife, 
daughters, and F., should those annuities be in 
arrear for four months, and out of the next 
moneys which should come to their (the trustees’) 
possession to replace the sums so advanced. 
The testator charged several legacies also upon 
the accumulated fund. The testator died, F. 
having died afterwards without issue, and leaving 
the other annuitants, viz., his mother and sisters, 
surviving him : — Held, that the estate for life 
in remainder in Whiteacre limited to J. did 
not vest in possession upon the death of F., and 
would not so vest in the lifetime of any of the 
annuitants, viz,, his mother and sisters, surviving 
him. Fitspatrlok v. Xnaresho rough, IS Ir. Eq. R. 
338. 

See also post, 7, and post, C. 

2. Words of Gontinoency. Whether Ex- 
TENDIHH TO A SERIES OF LIMITATIONS. 

To Children at Twenty-one.]— A contingency 
aiiecting a gift by will to a parent is not to be 


extended to a gift to his issue, which is an inde- 
pendent bequest; and the court will construe 
such a gift as vested if the words will at all 
permit of that construction. Applehee's Trmts, 
In re, 28 L. T. 102 ; 21 W. R. 290. 

A father gave property to his two dauglitere 
in equal moieties for their respective lives, with 
benefit of survivorship, remainder over to the 
respective children of such daughters, and the 
issue of deceased children as the daughters should 
appoint, and failing appointment among such 
children and issue equally, or (if only one child 
of either) the entire moiety to go to that one 
child ‘vat twenty-one years.” Failing issue by 
either daughter (the event which happened), the- 
whole was given over to the children and issue of 
the other daughter without mention of twenty- 
one years, as their mother should appoint, and 
failing appointment amongst such children and 
issue equally, or (if only one child of such sur- 
viving danghter) the entire moiety to go to that 
one child at twenty-one years” ; — Held, that 
the variances in the descriptions of the legatees- 
must be read in their strict and natural sense, 
and that, therefore, the attainment of the age of 
twenty-one was not to be imported into the 
second gift where it was not expressed. I h. 

Survivorship.] — Survivorship held to apply 
not only to the original, but to the substi- 
tuted class, Atkinson v. Bartrum, 2S Beav.. 
219. 

A., seised in fee, has a son B., and a sister C., 
&c., and devises his lands to his son in tail 
general ; and if his son B. should die without 
issue, and his wife should survive him, then the 
wife to have the premises for life, remainder to 
C. in fee ; B., the son, dies 'without issue, but 
testator’s wife dies before him : 0. is not entitled 
to the remainder in fee, because the contingency 
is annexed to all the devise.s over. Davis v. 
Norton, 2 P. Wms. 390. 

^^Likewise.”] — A testator devised an estate to- 
his son until he attained twenty-one, and to the 
testator’s widow for life, in case his son died 
under twenty-one. This was followed by a gift 
of the produce of the estate to his nephews, 
which commenced with the word ‘‘Likewise” : — 
Held, upon the context, that the gift to the 
nephews was governed by the same contingency 
as that to the widow, and the son having at- 
tained twenty-one, that the gift to the nephews 
failed. Baylor v. Peyg, 24 Beav. 105. 

Double Contingency — Dying under Twenty- 
one and without Issue.] — A testator devised two 
estates at S. and H. to the use of trustees and 
their heirs upon trust for R. and the heirs of his 
body ; but in case he should die under twenty- 
one and without issue, H. estate should be in 
trust for A. and the heirs of her body, but in 
case she should die under twenty-one and with- 
out issue, upon the same trusts as were therein- 
after declared of 8. estate ; and if R. should die 
under twenty-one and without issue, as to S. 
estate, for the testator’s son and daughter-in-law 
during their lives ; and subject to the trusts there- 
inbefore thereof declared, in trust for other persons 
named. Both R. and A. attained twenty-one, 
and died without issue : — Held, that H. estate 
was to go over, in the double event of R. dying 
under twenty-one and without issue, which 
not having happened the limitation over did not 
take effect ; nor were the ultimate trusts of S. 





receive an anmiitv or oOL, ana rne saicL eMaieb. 
should immediately upon such marriage be in 
trust for the children of M., as tenants in com- 
mon in tail ; and for default of such issue, in 
trust for the testator’s sister S. : provided, that if 
M. shouhl marry with the consent of the trus- 
tees, it should be lawful for them ^ to settle the 
estate upon M, and her husband for their joint 
lives and the life of the survivor, with remainder 
to the children of the marriage, under the same 
limitations as before. M. married with the con- 
sent of the trustees and died without issue 
Held, that the remainder to S. was conditional, 
depending on M.’s marriage without consent; 
consequently, that M. having married with con- 
sent, the remainder to S. failed, although M. died 
without issue. ToUlernj v. (Jolt, 1 Y. & Coll. 
621 ; o L. J., Ex. Eq. 25. And see 8. C. at law, 
1 M. & W. 250 ; 1 Tyrw. k, G. 324. 

Testator gave his real and personal property to 
trustees, their heirs, ko., upon trust to pay and 
divide the same unto and amongst all mid every 
his childreu who might be living at his deceavSe, 
share and share alike, for their lives; “and in 
case any of my said children, being daughters, 
shall marry, and shall happen to depart this life 
in the lifetime of her or their husband or hus- 
bands, I direct that the share or shares of her or 
them so dying shall go to her or their respective 
husband or husbands for his or their life or lives, 
and from and after his or their decease then to 
be equally divided amongst all and every the 
child and children of my said daughter and 
daughters then living, and in default of any such 
child or children then I direct such share or 
shares shall go and be divided equally to and 
amongst all and every my said children who 
j shall 1)6 then living.” The testator left a son 
* and seven daughters ; one of the daughters died 
unmarried : — Held, that the gift over of the 
shares applied only to the shares of daughters 
marrying, and that the share of the daughter 
who died a spinster was uiidisposed of after 
her death. Lett v. JS>a7iclall, 10 Sim. 112. 

If Absent Person should Claim,] — A testator 
bequeathed his leasehold estates to trustees, out 
of the rents to pay an annuity to his daughter, 
and he proceeded : “ And I direct, that if my son 
Henry, now absent, shall within five years make 
his claim to my trustees, he shall be entitled to 
and receive one moiety of my leasehold estate, 
subject however, together with the other moiety 
thereof, in favour of my son William, to the 
annuity and trust before mentioned ” : — Held, 
that William was entitled to a moiety of the 
leasehold, subject to the annuity, and that the 
gift to him was not contingent on Henry's 
claiming. Partridge v. Foder, 30 Beav, 545. 

And ^ee post, 0. 3. 

, -- — In Clifts Substituting Children for their 
Parents.]—;^ee Will, I vh ! 


'■children who should be living at his decease, 
their respective heirs, executors, administrators, 
-and assigns, as tenants in common, but he de- 
'Olared tliat no division should be made while any 
•child should be under the age of twenty-two 
years ; and as to M. IT.’s share, subject to the 
proviso thereinafter contained : that proviso, 
was, that in case M. XJ. should survive his (the 
testator's) wife, the said trustees should stand 
possessed of her share, upon trust for her separate 
■use for life, and after her decease, for her chil- 
dren ; and in case M. CJ. should have no children, 
her share should go to the others of the testator’s 
children, in the same manner as their original 
shares. The testator then provided for the shares 
cf the other children going over, in the event of 
their dying under twenty-one without leaving 
issue. U. U. survived the testator, but died in 
the lifetime of his widow, and never had a child. 
All the testator’s children attained twenty-one : 
— Held, that M. U.’s share went over to the 
testator’s other children, and did not belong to 
her administratrix as part of her estate Loutty 
V, Facer, 14 Jur. 188. 

J. devised ail his lands, &;c,, to his daughter, 
B., for life, remainder to trustees to preserve, &c., 
remainder to the use of the first son of B., x’e- 
maiiidcr to the heirs male of the body of said 
first son, with divers remainders over, and in case 


first, &c., son in tail, remainder over. The court 
Inclined to confine the contingency in the will 
cf J,, of B.’s dying without issue of her body 
living at her death, to the death of C. under 
twenV'f> 3 ie, and that the subsequent limitations 
to C. after attaining twenty-one, and to D. and 
E., are not contingent but vested remainders. 
Fethleullier v. Piracy, 3 Atk. 775 ; Amb. 204. And 
^ee 2 Ken. 40- 

Gift Over on Marriage. ]—A testator gave the 
produce of his real estate to his daughter E. for 
life, so long as she should remain single ; but in 
case she should marry, then he gave one-half of 
the income to his daughter E,, and one-half to 
his daughter M. (a married woman with chil- 
dren) ; and after the death of M., he gave one- 
half of the trust moneys to her children, and the 
•other half to the children of E. ; and if M. 
should die without leaving children, then the 
whole for E.’s children ; and if E. should die 
without children, the whole to M.’s children.; 
and if both' should die without children, then 

S ?... Elto: never married: — Held, that upon 
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3, Estates ok Interests Limiticd in Clear 
Terms of Contingency. Events do not 

.Happen. 

Marriage or Beatli of Widow after Deatli of 
Soa witlioiit Issue.] — A testator devised one 
moiety of his property to his wife during widow- 
iiiood, and the other moiety upon certain limita- 
tions for the benelit of his son and his issue, 
wirh tlie like devise to the son and his issue as to ; 
the widow’s moiety in the event of her death or 
marriage in her son’s lifetime, and directed that 
if the son should <lie during the widowhood of i 
his mother Vvdthout leaving lawful issue, then I 
tb-it his shai’G should go to the widow for life ; 
and, “ in case of the marriage or death of his 
present wife, his said son being dead and leaving 
no lawful issue,” he gave the whole to J. B. The 
son survived the mother, and then died without 
issue : — Held, that the contingency was too 
clearly confined to the marriage or death of the 
widow, after the death of the son without issue, 
to allow of the gift over taking effect, and the 
heir-at-law of the testator was entitled. Dichen 
Y, Clarlie,'2 

Portion to be Paid to Son within Six Years 
after Father’s Death.]—A., the father, and B., 
the eldest son, resettle an estate, to the use of A. 
for life as to part, then to trustees for two 
hundred years, to raise 1,1 OOh to be paid to the 
second son within six years after A.’s death, or 
as soon after as the same could be raised, and in 
the meantime interest from A, ’s death, for and 
towards his maintenance, remainder to B., the 
eldest, &c. ; C. died indebted, and two years after 
him A. died ; from whom a good estate came to 
B. The creditors cannot have this portion raised, 
the contingency upon which it was payable 
never happening. Bradley v. Powell^ Cas. t. 
Talb. 193. 

Marriage or Twenty-one.]— Devise of houses 
to executors in trust to receive the rents for the 
support, clothing, maintenance and education 
ef the testator’s children until they should 
respectively attain twenty-one or marry, and 
from and after which, to A., B., and G., or such of 
them as shall be then living *. — Held, that the 
devise to A., B., and C. did not take effect in 
possession until after ail the children attained 
twenty-one or married. Qufere, whether there 
was an intestacy as to the surplus rents beyond 
what was necessaiy for the maintenance and 
education of the children during their minorities. 
Farran, v. 8mith^ 11 Ir. Eq. B. 251. 

Limitation Over — Condition— If Person should 
come to the Possession of Estate.] — Where an 
estate has been plainly given in a will, it is not 
from the use of subsequent words to be treated 
as given upon a condition, if those subsequent 
-words are capable of being interpreted, not as a 
condition imposed, but as a mere description of 
the event on which the gift is to come into 
existence. Edgeworth v, Edgeworth^ L. B.. 4 
H. L. 35 ; 17 W. E. 714. 

W- devised to his brother C. for life, and in 
default of G. having issue at the time of his 
death to his next brother, F. B., for life, and, in, 
default of F. B. having issue living at the time 
of his death, to his youngest brother P. in fee. 
The testator then described how O.’s children 
should take (namely, in tail male), and went on 


thus: ‘‘And in case F. B. should come to the 
possession of the said estate hereinbefore limited 
to him, and should die leaving i.ssue, said issue to 
take in like manner” as before limited to the 
issue of C. F. B. died in the lifetime of 0., 
leaving a son. G. died some years afterwards : — 
Held, that the -words “should come to the pos- 
session” did not constitute a condition -whicli, 
not having happened, prevented F. B.’s son from 
taking under the will, and so created an in- 
testacy, but that he took under the force of 
the limitation created in favour of ins fatiier. 
Ih, . . 

Grift Over in Default of Issue and in Case 

of Death.] — Testator gave properties to his 
daughter and her issue, “ and in default of such 
issue, and in case of her death,” he gave them 
over. These are words of double coiitiingency— 
default of issue and death ; and the limitation 
wifi accordingly take effect on her dying without 
children at any time, Gawler v. Cadhy^ Jacob, 
346. And see Maildison v. Chapman, 3 De G . & J. 
536 ; 28 L. J., Ch. 450 ; 5 Jur. (N.S.) 277 ; 7 
W. E. 214. Affirming 4 K. &: J. 709. 

Deatli without leaving Issue.] — A 

! testator gave certain property to all lus children 
who should be living at a certain time after his 
death ; and added a proviso that, in case of the 
death of any child before that time -without 
leaving issue, then the share which such child 
would have taken if living at that time should 
go to A. One of the testator’s children living at 
the date of his will predeceased him, leaving 
issue who survived the testator : — Held, that A. 
took no interest in the property under the pro- 
viso. Groome y, Bell, 3 Isf. E. 26. 

A testator gave real and personal property to 
trustees for his son John for life, and after his 
death for his children in equal shares ; but if his 
son John should die under twenty-one without 
leaving law’ful issue living at his decease, he 
directed the property to be in trust for his other 
children in equal shares. And after further 
gifts, he gave the residue of his property for his 
four sons, Matthew, Thomas, John and Chris- 
topher ; but in case no child of, his should live 
to attain twenty-one, or if none of them should 
leave lawful issue at his or her death, or respec- 
tive deaths, then he gave the residue to other 
persons. In 1863 he died, leaving one daughter, 
Jane, and the four sons named in his wifi sur- 
viving. All the testator’s children attained 
twenty-one. John, who attained twenty-one in 
1864, died without issue in 1868 ; — Held, that 
the property of which trusts were declared in 
favour of John and his children did not on 
John’s death pass under the gift over to the 
other children of the testator, but fell into the 
residue ; and that under the residuary gift the 
three surviving sons and the representative of 
the deceased son took indefeasible interests. 
Imray v, Imesoiu 26 L. T. 93. And see Brown 
y. 'IValher, 2 L. J. (O.S.) Ch. 82. 

Marriage, and Children of Marriage who 

should attain Twenty-one.] — Testator gave cer- 
tain fee farm rents and stock in the funds to 
trustees upon trust . to pay the annual produce 
and dividends to his two nieces, M. and N., for 
their lives; and the life, of the survivor, and after 
the decease of the survivor of them iinmaiTied, 
to convey or transfer the rents and the stock to 





o£ the party marrying for her Deneht, ana tnac 

of her husband and children ; and that in the Oh. bl ; » . 

event of a marriage, and children of the mar- 

riage who siioald attain twenty-one, but not & h. /ho ; 

otherwise, the limitations over in favour of B. s n-iffOven 

children should be void ; and the testator ^ve ^ 

the residue of his property to M.amlls. abso- 

lately. M. aud N. both married, bat had no 

ohiliirou. and their settlements provided that in ‘ fj. „ i ,, 

the event of their having no children the peraons 

intere.sted under tlie wdll should take Held, V ' . i t 

that tlie children of B. were entitled. Boipie lo 

Y, Cartwnfjht, 1 Coll. 0. C. 482. 

Death without Issue Male before Life of his body, 

Tenant.] —A testator, after giving various life - 

estates in his real and personal property, directed tenants^ n 
that if tU. II. should, after the death of J. and cer- moieties , it 
tain other first tenants for life, die before Ni. H., 
the last tenant for life, leaving issue male, then my will u 
his trustees should convey one moiety of his real no^t ana ac 
estate to trustees, to the use of the first and other ^ 
sons of M. H. successively, in tail male, with and it oot,t 
remainder to K. H. for life, with remainder to issues then 
his sons in tail male ; and he directed one moiety fmatn to nei 
of his personal estate to be invested in the pur- aaye any or. 
chase of real estate to be settled to the same raiiure ot is 
uses. The testator then gave corresponding devise over 
directions with regard to the other moiety, in ootli sdns 
the event of N . H. dying before M. H. And in tbe wife, oi 
case M. H. and N. H. should both die without son being al 
issue male, then the testator directed his trustees iii neyer too 
to convey his real estate to snch persons as to tne esr 
would be his right heirs at the death of the cnntmgmit 
survivor of M. H. and N. H,, and to transfer his 
personal estate to such persons as would be his A testate 
nest of kin. M. H. died without issue in the Me, and at 
lifetime of J. On J.’s death, N. ,11. claimed the mit to 
an absolute interest in the personal estate, and and at men 
suffered a recovery of the real estate, and after- m case tmit 
wards died without issue Held, that, although out clniclie 


. . .... 
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4. Divesting of Vested Intbeests. wheee 
, Events do, not happen oe Contingent 
. Clauses Fail. 

Sliare to Tbe Transferred to Survivor in Event 
' of GrandcMid Dying in DaugliteFs lifetime.] — 
Devise of real estate to three daughters for life, 
and after tlieir decease to three grandchildren as 
tenants in cmnraori in fee ; and in case of either 
of the grandchildren dying in the lifetime of the 
daughters, the share of them so dying to he 
“ traiisf erred” to the “survivors,” and if only 
one should be living, then to him or her so 
“surviving.” The survivor of the daughters 
outlived the three grandchildren :~~Held, that 
the survivorship had reference to the death of 
the last tenant for life and not to a survivorship 
between the grandchildren, that the divesting 
danse never took effect, and that, on the decease 
of the survivor of the three daughters, the heirs 
of the three grandchildren took as tenants in 
common in fee. LittUjohtis v. Household^ 21 
Beav. 29. 

A testator declared trusts of his estate to be 
for his wife for life, and after her death he gave the 
same estate to his first cousins by his mother’s side 
and the issue of such of them as miglit happen to 
be dead per stirpes, and to their heirs, executors, 
administrators and assigns for ever as tenants in 
common : — Held, that the period for ascertaining 
the class to take was the death of the testator’s 
widow. Baldwin v, 3 De G-. M. A G. ' 

649 ; 22 L. J., Ch. 665 ; 17 Jur. 267. 

Held, also, that the first cousins ex parte | 
maternja, living at the death of the testator, 
took vested interests, subject to open so as to let 
in all other first cousins ex parte rnaterna born 
before the period of distribution. Ih. 

Gift to Children — Gift Over in Default of 
Issue.] — The court may supply words in a will, 
where'tlie context shows, by a necessary implica- 
tion, what are the words omitted, and unless they 
are supplied there would be an intestacy. Hope 
V. Pom^, 3 IC. & J. 206 ; 5 W. R. 389. 

So where there is a gift by will, and then a 
• gift over, not commensurate with the original 
gift, the court will curtail the general words 
of the gift over, by supplying words of reference ; 
as where the first gift is to A.’s children and 
the gift over is in default of issue A. The court 
will read the gift over as though it were in 
default of “ such ” issue. Ih. 

Death without leaving Issue.] — But 

where there was a devise of a particular pro- 
perty to the testator’s daughter, A,, her heir’s 
and assigns, and if she should die under the age of 
twenty- tlve j^ears, “ without having left any child 
or children,” over, and subse(iuently, a devise of 
other real estate to trustees in fee, in trust for 
A., for her separate use ; and after her death, in 
trust to convey the same “unto and equally 
amongst such children of A., as tenants in 
common, the rents and profits in the meantime 
to be applied for their maintenance ; and in case 
A. should die without leaving any child or 
children, or leaving such child or children , all 
should die under twenty-one.” over : — Held, 
that the court could not, after “ such children of 
A.,” supply the words “as should attain twenty- 
one,” but was at liberty, ns against the testator’s 
heir, to construe tiie word “ such.” as relating to 
all thechikhnn of A., as ttiey hail been mentioned 
in the previous limitation. Ih. 


A testator devised all the residue of liis real 
estate in trust for his six younger children, and 
directed that in case any one or more of his six 
I younger children should happen to die in his 
lifetime leaving issue living at his decease, and 
which issue, being issue male, should live to 
attain the age of twenty-one years, or, dying 
under that age, should leave issue surviving, or 
being issue female, should live to attain that age 
or be previously married ; then in such case the 
share to which such child so dying would, if he 
or she had survived the testator and had attained 
the age of twenty-oue years, have become abso- 
lutely entitled, sbould be held upon trii^t for 
such issue Held, that the two infant children 
of one of the six younger children of the testator 
who had died in the testator’s lifetime took a 
vested interest in the share of their deceased 
parent liable to be divested on their death under 
the age of twenty-one years. JanieJ Settled 
Estates, III re. 51 L. T. 596 ; 32 W. K. 898. 

Devise to WilliaTu, and Mary, his wife, and the 
survivor of them, during their lives ; then to M. 
their daughter, or if more children by Mary, 
equal between them ; and in case they leave no 
children, then to their heirs and assigns for ever : 
— Held, that this last remainder became vested 
when the survivor of William and Mary (namely 
j William), died, leaving no children by their 
: marriage. Doe d. Nesuiyth v. Kiioioh, 1 B. & 
Ad. 324 ; 9 L. J. (O.S.) iC B. 78. 

Testator gave all his real and personal pro- 
perty to his wife for life, and at her death, if 
he left issue, to the child or children he might 
leave at his decease ; but if he died without 
leaving issue, then he gave all his property in 
equal proportions to his brothers and sister, 
Thomas, Anthony, John, and Jane : and if any 
of them should die without leaving issue he gave 
such share or shares to the survivors or survivor 
of them ; but if issue he gave such share 
to their children. The testator died without 
issue. John died a bachelor in his lifetime. 
Jane died in the lifetime of his widow, leaidng 
one child and several grandchildren, the issue of 
a deceased child. Thomas survived the widow,, 
and died leaving children. Then Anthony <lied 
a bachelor : — Held, that the share intended for 
John belonged absolutely to Thomas, Anthony, 
and Jane ; that Jane’s share belonged to her 
child, Thomas’s to his children, and Anthony’s 
to his real and personal representatives. Bean 
V. Dhvoii, 16 Sim. 21 : 11 Jnr. 812. 

A testator gave all his real and personal estate 
to his two sons and daughter in erjual shares 
absolute^, and if his daughter should die 
without leaving issue, he' gave the property 
bequeathed to her to the survivors or survivor of 
his said sons : — Held, that the survival of the 
sons was part of the contingency raising the gift 
over ; and therefore, the sons having predeceased 
the daughter, the latter’s estate became indefea- 
sible, although she died without leaving issue. 
loms Y. Hivm, 28 W. R. 455. 

To Daughters if no Issue Male Living 

at Mother’s Death.] — A testator provided that 
if his daughter should have no issue male of her 
body living at her death, or no such issue male 
as should be entitled by the true meaning of that 
his will to his real estates thereby limited, then 
and in either of those eases he devised his estates 
to the daughters of his daughter living at her 
death : — Held, that the daughters of the daughter 
did not take any estate under the limitations in 
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,he woi-as “ living at her d^th ” 

■anohffi of the proviso, and that Uiddp n. it 

m which the daiighteris were to 2o 0 i. . 

etermiiied at the death of their 
V, WlUoii^ 4 H. L. Oas. 257 ; 
m, Wihm v. Mre7i, 12 Beav. 454. 
law, 5 Ex. 752; 20 L. J., Ex. 
h 104 ; 14 Jur. 016. 

bare on Death “daring Con- 
ists" of Will.]— A testator 
6. by his will gave a freehold 
5 iipoB triTst, as soon as coii- 
be after his death, to 
1 ternis ; and until tne granting 
trustees were to permit t.. 
house to be carried on by 
and his daughter M. tor the j there aic 
if ftnhiect thereto the testator 


5 . Cboss, EebiAindees. 

a. Implication of in .Wills* 

iPt the Devise to Two or More as Tenants in^CommGn : 
’• to- in Tail — Gift Over in Default of such Issue.] 

Hit the —Whether cross remainders are to be 

is a question of construction ; and \vheie\a 
- limitations in tail male, “ and in 

Sfault of such issue,” a gift 
tion is, that that means in f 

>'*ive tne nuust: .. i . rnalo. TaaiJ> v. 0<mm€e, lu 11. b. bas. oi , 

lersonal estate to his trustees ‘S g Jw S.) 919; 6 L. T. (5(i«. 

md convt^rt *'* as soon as conveniently might be b J * ^ ^ ^ is23, after bequeathing 

his death.” and to ho d the Proceeds jn Ve"to hirnei^^^^ D. for life, with re- 
.ni^t for all his children equally : n to to his first lid other sons in tail male, 

f any child of his ^is 1“,^ « eded asloUows : “ And for default of such 

hiring the cuntmiiaiicc of the trust d,^ then to the use ot my nieces, 

leclared,” leaviug issue, such iffiu survivor of tlieni, for the term of their 

jv substitution the parent s shdie , and ^ ,nt„,.oi iH-es as tenants in common, and not as 

A of his should die in his lifetime, .“ or during “™;;‘^®Athout impeachmeiit of waste ; 
iho continuance of *'>? such ami from and after their decease to the use of 

dared,” leaving a ividow “pd their first and every other sou and sons lawfull.v 

widow should take the death' the betoten on their bodies, and the heirs male of 

husband for her life, and attci hei^ cle iwh’pci miccessively, in equal proportions, 

share should form part of the testator s residuary -• j each of my nieces, 

State.: The trustees had fuU powers as to mode the e de such .onsj^ 

time, and place of sale. ®|.“Z ° rusteeriS^tbe preferre<l and to take before the younger and 
directed to be sold. In 1^ » =1= died the heir? male of tlioir bodies ; and tor default 

freehohl house. In 1881 one of the sons dwi ,uule, then to the daughters of my 

intestate, and without issue, ‘ ^ niece.?; and for default of such issue, male or 

The question was whether, on the death ot to the use of my own right heirs for 

son. his interost in the residuary property was , ji I without issue. One 

;iH4sted :-Held, that the absolute interests ^en ^^Jd®^“®P^“Alau.ghter, the others haying 
given to the testator's chiUren ^ocame indefua- the three nieces were entitled 

sible at the latest when the least of ho^e • ii ^uAommon for life, with remainder to 
wascomidettxl.andthe busto^^ sundvors and survivor of them, wdth re- 

carried on for the benefit of estate , and thid, th^e meces as 

the share ot the deceased son f ’ fpnants in common in tail male. The daughter 
subject to his funeral of the^niece could take no estate until the prior 

.rlwh^rtrhTsriW^^^^^ limitations to the sons of the other nieces were 

IbS V. Lfe. o3 L. T. 936 ; 34 W. R. 21S. t/^Veiy obscure and illiterate will, 

eift to pay !>" Crt^ht\of“r“ :SnS 

to Ini'll cos in trust to pay aU her debts ^ hst liver fo the hciis males of the said grand- 
them to oTalKto^’^0Y^ 

f F n Vaf o!'!. "Isl: 

oito\f;lisnftoSLtion of cross re- 
as tenants in common ateo^tely, but ^ net there must be a devise to tw-o or more 

should die in her lifetime, , trustees persons as tenants in ooimnon in tail. S!inrj>, 
•children or a child suf ivmg then the tra^s persons ^s 

named! “the'’ wffl^in Ae U krrik 

ind ; had children lw^:~Hel^ tha^^^ ^ Ytosthor devised to throe persons in «iual 

share.?, and the heirs of their bodies rospeotively 

' 
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■ default of i^ucis lshug " of any of tlieni” : — HeLl, 
dhar cross I’emainders shouid be implied between 
the tenants in tail, notwithsianding tlie words 
”of anr of them” in the devise. Powell v. 
IlowolCu W. I'l. nil). 

Question as to cross remainders in will. Pad- 

■ la /id T. .Ueij'/wldii. Dick. 317. 

A. devised lands to his wife for life, and then 
'lo his son and dmighter, to be e inally divided 
between tlieni and the respective issue's of their 
bodies, and for want of sueii issue, to his wife iii 
fee. This will not create a. cross remainder, 
wiiicli can only be raised by an implication 
■absolutely necessaiy, which is not Iicrc the case, 
for the words “several of the respective” 
C'ii'ectiuLllv disjoin the title. Bacenport v. OldU., 
1 Atk. 57k 

Cross remainders have never been adjudged 
to arise merely upon these words, “in default of 
■such issue.” 11), 

Devise by very general and extensive words, 
restrained upon the apparent intention. Devise 
••to the first and other sons in tail male, and for 
want of such issue to the daughter and daughters, 
her and their heirs, as tenants in common, and 
"for want of such issue to three nieces, and their 
;3everal and respective heirs for ever as tenants 
In common, and for want of such issue to the 
■testator’s right heirs. As to the estate of the | 
■niece, the prior limitations having failed, and 
’the implication of cross remainders, qu.'nre. 
■Greeni v. Stepl/eou^ 12 Ves. 419. See further 
17 Yes. f>4. And see Phipa.rd v. llaouHeld^ 1 
Dough 53 a. ; Cewp. 797, and Boo d. (ionjes Y. 
Wehl), 1 Taunt. 234 ; 9 H. R. 754. 

Under a devise in trust to settle on the de- 
visor’s children in equal vshares and proportions 
undivided, for and during their respective lives, 
■with remainder to their issue, severally and 
■respectively in tail general, with cross remainders 
•over, there being two daug] iters, cross remaimlers 
■implied not only among the several children of 
•each, but also as between the two families. 
Horne v. Barton^ 19 Yes. 29S ; Cl. Cooper, 257. 

Implication of cross remainders under a 
'direction in default of such issue to go over. Jh. 

Devise to first and other sons, and in default 
to daughters as tenants in common, and in de- 
■’fault of such issue over, raises cross remainders 
Ibetwoen the daughters. Wr/glit v. E)iglejield, 
Amb. 468 ; 2 Eden, 239. 

Where estates tail are devised to more than 
tAVO persons as tenants in common, and it is 
manifest that the testator did not intend that 
.■any part of the estate should go over, unless 
there were a failure of issue of all the devisees, 
there the devisees take cross remainders. Where 
estates tail are given to two persons only as 
tenants in common, there cross remainders 
between them will be implied, although there is 
no expressed intention that no part of the estate 
■should go over until the failure of issue of both, 
unless the limitation to them be successively, 
severally, or respectively. Liresey v. Harding^ 

1 Russ. & M. 636 ; Tam. 460. 

Devise to trustees and their heirs in trust to 
receive and pay over rents and profits to A., 
a ferae covert, for life for her separate use ; 
and after her decease to convey to her daughters 
as tenants in common in tail, remainder over. 
A, takes an equitable estate for life, and may;, , 
by lease and release, 'make a tenant to the 
praecipe for an equitable recovery ; each daughter 
takes a vested estate 'when she comes in esse, 
sabjeot to be divested as the number increases -j 


the conveyance in execution of Die trust need 
not wait the death of A. Personal estate not 
exempted from the debts, &c., by a clifirge upon 
the real. Cross remainders implied. Ihirmiljy 
V. 3 Yes. 266. 

Testator devised freehold fee-simple estates in 
possession to all and every the child and cliiLireu 
of his daughter, S., for life ; and after the de- 
cease of such child and children, to the Lawful 
issue of such child or children, to hold to such 
issue, his,, her, and their heirs as tenants in 
common, and in default of such issue over. S. 
had nine children, four in testa! or’s life mid five 
after : — Held, that the nine took under the 
devise as tenants in tail with cross remainders. 
Mogg Mogrp 1 Mer. 654 ; 15 R. R. 1S5. 

. Devise in trust for the testator’s daughters 31. 
and C., for their lives, lor their separate use ; and 
in case both M. and C. should die without leaving 
issue, then over implied estates tail to 31. and C., 
with cross remaiiKlers in tail. StanlioHse \\ 
Gmhidl, 17 Jur. 157 ; 1 W. R. 77. 

Devise and bequest of freehold and leasehold 
estates to trustees upon trust, after paying 
certain annuities, to settle the same, so that, as 
nearly as the rules of law and equity would 
permit, the testator’s six younger children should 
receive the rents ami profits in equal shares 
during their lives, with benefit of survivorship if 
any of them should die without leaving issue, 
and, if an}^ should die leaving issue, that the 
child or children of him or her so dying, during 
the lives of his said other children, and of the 
survivor, should take the share of him or her so 
dying of the said rents and ])rofits, and that upon 
the death of all his said other children, as to the 
leasehold estates, the same to go and belong to 
the issue of bis said other children for their re- 
spective lives in equal shares, with benefit of 
survivorship, and. as to the freehold estates, the 
issue of his said children to take the rents, 
profits, and proceeds thereof for their re.spective 
lives in equal shares, with benefit of survivorship 
in case of the death of any .of sucli issue without 
leaving issue, and, if any of such issue of his said 
children should die leaving issue, the cliikl and 
eliildren of him or her so dying during the lives 
of such issue of his said children, and of the sur- 
vivor of them, should take the share of him or 
her so dying ; and after the death of all the issue 
of his said children, then, as to the said lease- 
hold estates, the same to go and belong to the 
child and children of such issue absolutely as 
tenants in common ; and as to the said freehold 
estates, in case the issue of his said children, or 
any of them, should leave issue living at the 
decease of the last survivor of the said issue, then 
that the same should be to the use of the child 
and children of the bodies of the issue of his said 
children, and of the heirs of the body and re- 
spective bodies of such child and children, and, 
if more than one, equally to be divided amongst 
them as tenants in common ; and if there should 
be a failure of issue of the body or bodies of any 
such child or children, then, as to the original 
and. accrued shares of such child or children, 
whose children should so fail, to the use of the 
remaining and other and others of the said 
children, and the heirs of the body or bodies of 
such remaining and other children, and, if mure 
than one, equally as tenants in common ; and in 
default of such issue of the issue of his saiii 
children, to the use: of the right heirs of the 
testator. The six younger children of the testator 
survived iina* Ot them had children at the 

50—2 
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had children born 


Testator devised all his manors, messuages, 
lands, &c., to trustees in trust for A. for his life, 
wfth remainders to his first and other sons ib 
tail male, and, for want of such issue, he devised 
all the same manors, &c., to his^ daughters and 
aranddaughters respectively dunng them lives^ 
fnd after their decease to the heirs male of then 
bodies, to take as tenants in common, and on 
feilure of such issue he devised the remainder o| 

■ ■ i whole estate to his own right hens. The. 
devise will create cross remainders amongst tte 
daughters and granddaughters, istauiitnn v. 

Teale, 6 f; B., and C., &o., share and share 

^llke for their lives, remainder to their rebpective 

" I children for their lives, and so to be continnecl, 

divided ton Lue to issue, for life ; but, if any ot them 
be divided I their shares to go to the 

-vivors for their lives, and the issue ot such of 

re- 1 them as shall be dead, and for default of 

I then over Held, that A., !>., U, take 

estate tail with cross remainders. Moi-timer v. 
Uat. 2 Sim. 274 ; 29 R. E. 1 M. And see 6. C- 
'e on another_ point, ^3 Enss. 3/0; o E. J. 

stofi V. Ilumherston (1 
icable, as in this case thei 
but the devisees take by 


time of his death, and some 

Ster his death :-^Held, that the six younger | 
children of the testator took life 
t'lc freehold and leasehold 'Y, V 

maiuder as to the freeholds to the children of 
children as tenants in common in 
remaindexs between and among 

it;,, „d ,h. —tbS 2,1 ‘S- , 

r children (after the j his 
* /or of their respective 
for life) take absolute inte- 
- WtlMmis -v. ^ 

1 trustees to purchase I alit 
»00?. for the use j ch:: 


such younger 
tail, with cross r 
and the 1^’ 
tor’s right heirs . 
children of such younger 
decease of the last survivi 
parents, the tenants f 
rests in the leaseholds, 
blare, 239. 

Testator empowered his 
freehold land to the amourit of 1. ^ 
of T. during his life, and ^bem to_ 
among his issue, if any Held, that i. 

entitled for life, wi A. 

as tenants in common 
mainders between them^in 
T. in fee. liadwenY.II:-:^ 

Cy Pr6s.]-Tho testator by hi^will _gav , g. „ 

Wm^ .sTI) if notlpp 

li4s, and, after the decease, aiid_ respective /I ^ 

ceases of such child or children of A., o « j fhoiT* T<?siie for 

testator and cross remainders bet^ 

was born after the testator s death , rienth of the survivor 

r2“ihY'2S» r|. 

the A. oI by pri* o, .pprjbMon >T B-JW g*g*.„"lV 

lassssasss 

rHBSTtS'S SHf£‘.s 

tYtte SSSn rt 55'.?£bo» ,tatfh.cl,lM,bnoI 

jg^ gs 

: A. who survived or S to tffin fee. Ashley v. Ashley, 6 aim. a&» , 

, their respective estates the share of the « «®r r® r.. m i 

A. who died without issue, Jiat the m- 3 ^ testator’s son and four 

^ , equality among the devisees, some of tto be I j g^j^gj-s Hand their lawful issue respectively 

; tenets in tail, and °^lrom “ts for life with f benefit 

'f:- "renwinder to their issue m tad, was no objection their issue respectively, as tenants 

,to;tW.imp«cation df «ermntos ^on| 

?®f • n, ^ ' ’ have vested interests nntU they attained twenty- 


^ was 

'ith remainder to his children 1 sur\ 

L tail, with cross ^ ^ 

tail, and reversion to i issue 

Madwen^ 23 Beav. 551 
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one, or “ being daughters,” until twenty-one or In Befaiilt of Issue by Granddaughters.] — A 
marriage; with power to the trustees, after the testator devised certain estates to his four gmzid- 
•death of his sou or daughters respectively, to daughters, by name, foi* their respective lives, in 
odvance such issue during iiiiriority, to the ex- equal shares, with remainder to trustees to pre- 
teiit of one-half the presumptive share of “ each serve contingent remainders, ‘‘ with remainder in 
child ” ; and in. case his son or daughters or any equal shares to the children of my said four 
t^r either of them should die without leaving granddaughters, and the heirs of their bodies, 
lawful issue, or with lawful issue, and such issue such children of my said granddauglitcrs taking 
being a son or sons, should not attain twenty- their mother’s share as tenants in common in 
one, or being a daughter or daughters, should not tail, remainder to the survivor of such chiklren, 
attain that age, or be married, then the part or and in default of issue by my said grand- 
^5llareof him or her so dying to be for the benefit daughters,” then over. There was a devise of 
of the survivors and their issue, in same manner ivsiduary real estate in similar terms, except that 
as their original shai'cs” : — PTeld, that the testa- t'le remainder next following that to the children 
bods children, took estates for life, as tenants in of the granddaughters as tenants in common in 
oommon, with remainder to the grandchildren in I tail was thus expressed; ‘‘To the survivors or 
.tail general, in the shares cf their respective survivor of such children and the issue of their, 
parents, witli cross remainders in tail between his, or her body in tail ” ; — .Held, that under the 
such grandchildren respectively, to the survivors words, ‘‘ in default of issue by my said grand- 
or survivor, others or other of the parents, in daughters,” the four granddaughters, and not 
o.qiial shares for life, with remainder in tail to their chili.Iren, took by implication, subject to 
their children ; the shares accruing to such sur- the prior limitations, estates tail in both classes 
vivors, tfcc., to he subject to the same limitations of property, with cross remainders between tliem 
and such Venefit of survivorship as the original j in tail. Atkinfion v. 10 H. L. Cas. H13 ; 


tsliares. Curahani or Ciuikam v. Newltmd^ 2 32 L. J., Cii. 785 
Beav. 145. And see S, C. at law, 2 Bing, (^.c.) 583 ; 11 W. R. 544. 
A8 ; 2 Scott, 105 ; 4 M. & W. 101 ; 5 L. j., G. ?. 
i?.37 ; 7 L. J., Ex. 212. Cross Bemainde 


9 Jur. (Jf.S.) 503 ; S L. T. 


i?.37 ; 7 L. J., Ex. 212. j Cross Bemainders Expressly Given—^Sur- 

j vivors or Survivor ” read “OtbersorOther.”]-— 
Cross Bemainders expressly Limited in a given Lands held in fee-simple were, by settle.ment 
lEvent,] — When cross remainders between per- made in 1 752, conveyed to trustees, to the use of 
sons are expressly limited by a will to take effect the settlor for life, remainder to the use of his 
in a given event, the court will not imply three daughters for their lives, as tenants in 
•cross remainders, between the same persons, in common ; remainder to the use of trustees to 
different event. A gift of real and personal preserve ; remainder, as to the share of each 
estate to trustees, upon trust as to one-fifth for daughter, to the use of her first and other sons 
each of the testator’s five children for life, and successively in tail male ; remainder, in case of 
lifter his or her decease, for his or her children, the death of any one or more of the daughters 
which he or she should leave at his or her without issue male, to the use of the survivors or 
decease ; and if he or she should leave none, in survivor, during their or her respective lives or 
trust for the other children for life, and after the life, as tenants in common ; in case of two sur- 
death of all the children, in trust, as to the vivors, with remainder in like manner, as to the 
corpus, for all the grandchildren of the testator original share, to the use of the first and other 
per capita. One child died leaving a child who sons of such surviving daughters or daughter in 
<lied before the last of the testator’s children : — tail male ; remainder, in case all the daughters 
He.ld, such child took an estate for his life only, should die without issue male, as to the share of 
bhat that one-fifth was undisposed of until the each, to the use of their daughters, as tenants in 
death of the surviving child, and that cross common in tail : and in case one or two of the 
remainders were not, in the event which had settlor’s daughters should die without issue, the 
happened, to be implied. liaMeth v. Squire, share or shares of such daughter or daughters to 

4 De Gr. & J. 406 ; 2S L. J., Gh. 565 ; 7 W. R. go to the use of the daughters of the survivors or 

* 357 — Ij. c. survivor as tenants in common in tail general ; 

and in case all three should die without issue, 

Accrued Shares.] — The court will not then remainder over, with ultimate remainder 

imply cross remainders in a devise, for the pur- to the use of the settlor in fee. He died soon 
pose of passing accrued shares in a certain after without disposing of the reversion • 
event, where the testator has expressly stated Held, that the limitation, in case of the failure 
what shall be done -with the original shares in of issue generally of any of the daughters, to 
the same event. Dutton v. Crnivdy, 83 Beav. the daughters of the survivors or survivor, was 
272 : 3 N. R. 234 ; 33 L. J., Ch. 241 ; 10 Jur. a good contingent remainder, and, therefore, 

(js3d) 28 ; 9 L. T, 630 ; 12 W. R. 222. not void for remoteness ; and also, that the 

A testator gave a moiety of his estate to the words “ survivors or survivor” were to be read 
children of R." and the other moiety to the cliil- ^‘others or other,” and, consequently, the limi- 
dren of B. The will contained a single clause of tatioii over to the daughters of one of the 
■survivorship and accruer applicable to all the settlor’s daughters, who had issue, was not 
children, and not in terms distributive, with a defeated by the death of that daughter in the 
gift over if there should be no children of A. and lifetime of another, who subsequently died 
B., “ or of cither of them,” or being such, all such without issue, but that limitation took effect as 
•children should die without having attained a a good cross remainder. Cole v. Sewell, 2 H. L. 
vested interest : — Held, that there were no cross Gas. 186 ; 12 Jur. 927. And see 5, 61, 2 Con. & 
remainders between the two classes of children, L. 344 4 Dr. ,& \Yar. 1 ; 6 Ir. Eq. R. 66. 
ismd that on the death of A. without having been 

married, the children of B. would not take the Gift over on Failure of Issue at Particular 

first moiety. Edwards v. Tuck, 23 Beav, 268. Period Survivor ” not read Other.”]— A 
And sec Harm v. Ear ton, supra, col. 1549. testator by will, in 1826, gave real and personal 






TESTED, CONTINGENT AND FUTUEE INTEEESTS. loo© 


and the issue of A., with power to- A. to appoint 
both estates among his eliiiilron. The will $)f: A. 
referring to the estate, but not to die power, 
declared a good execution of the jiewer, to the 
extent of limiting estates tail to the chilklren. 
The excess reform eel to effectuate tlie generaL 
intention of the articles. Dillon v. JJilhm, 1 Bal). 
&B. 77. ;S'e^i4E. E.2-lin. 

: By marriage articles a father covenanted tc 
convey an estate to trustees for tlie beneht of 
his son T. during his life, with remainder fur the 
use and benefit of the issue of T. iby M., his 
intended wife, their heirs and assigns for ever., 
The husbaiKl and wife both died, leaving a son. 
and two daughters ; — Held, that the settlement 
ought to be framed so as to give an estate tail tc- 
the son, with remainder to the daughters as 
tenants in common in tail, with cross remainders- 
between them. Dhillips v. JawcK, B De (h J. 

S. 72 ; 11 Jiir. (X.S.) 660 : 12 L. T. 6B5 ; IB \V. lb., 
;9B'4. 

Leaseholds for life were vsettied" by a deed or; 
the pnrents for life, wdth remainder to the 
children of the wife equally and the heirs of 
their bodies, and if but one child then to sueb. 
child and the heirs of his body, and in default of; 
such issue to the heirs of the wu'.fe : — Held, that- 
there were no cross remainders between the^ 
children, and that on the death of a child with- 
out issue and without having made any disposi- 
tion, his share went to the heir of the wifc«. 
Jlarntim v. Iht'niton^ B4 l^eav, 56B. And see- 
Cole V. Li'vhujston, 1 Vent. 224. 


estate to trustees in fee, in trust for his four nieces, 
TL, B., S., and J.,for their resijective lives, as 
tenants in common, and on the death of any of 
them, then in trust as to the share of her so 
dying, to stand possessed of and interested in 
siich share for the child or children of such of 
them as should have died, and if any of them 
should die without issue, then he directed the 
share or shares of her or them so dying to go^ to 
the survivor or survivors of them and their heirs, 
and to be conveyed to them and their heirs 
accordingly. B. and J. died leaving children. 
TL ilied a spinster. S. was a spinster and over 
sixty: — Held, lirst, that the equitable fee w-'-vS 
given to the children of the nieces. Madeii v. 
Taylor, 45 L. J., Ch, 569. 

Held, secomlly, tliat seeing that S. w’as past 
the ago of child-bearing, she wms entitled to her 
owni one-fourth shai e in fee, under the gift over 
to the survivor of the nieces. Ih. 

By codicil of the same date, the testator devised 
freehold estate on trust for M., B., H., & J., for 
their respective lives, as tenants irj common, and 
on dearli of all or any of them, then as to the 
part of her or them so dying, in trust for all and 
every the child and children of them respectively, 
and the heirs of their bodies ; and if any of them 
should die -without leaving issue living at her 
death, then in trust for the survivors and sur- 
vivor of them and the heirs of her and their 
bodies, and if ail except one shall die without 
leaving la-wful issue, then in trust for .such only 
or surviving niece and the heirs of her body, and 
in case of a total failure of issue of them, then in 
trust for his heirs. B. died, having had four 
children, three of whom died infants and un- 
married. J. died, having had three children, one of 
whom died an infant and unmarried. Then M. 
died, a.sjunster. S. was a spinster, and over sixty : 
— Held, first, the cross remainders in tail were to be 
implied between the children of the tenants for 
life. Ik 

Held, secomlly, that “survivor” w’as not to be 
read “ other," but that S. took M.’s share. Ib, 

Held, thirdly, that S., being past the age of . 
child-bearing, was entitled to herowm one-fourth 
share in tail under the gift over to the survivors 
and survivor of them. Ib. 


Settlement— Accruing Shares.]— Cross re- 
mainders cannot be implie<l in a deed, and are 
not created as to accruing shares by a limitation-i 
of the entire estate to an only surviving child 
and his issue, or by a gift over of t.he entire* 
estate in remainder after the failure of all issue,., 
or hy an cx])ress creation of cro.ss remainders, as. 
to tlie origjial shares. Ddiranl.^ v. Allidou 4 
Russ. 78^6 L. J. (O.S.), Ch. 80; 28 E. E.' 9... 
But see I)nr d. Clift v. Birliliead^ 4 Ex. 110 ; 18'^ 
L. J., Ex. 441. 


— — Executory Trust.] — Testatrix by her 
will gave oOOd to each of her two nieces to bet 
settled as she should thereinafter describe, and 
Appeal against Decree.] — A decree declared directed that the provision therein made for hei • 
A. and B. to be entitled for their lives as tenants in nieces should not be subject to the control of any- 
common, with cross remainders between them, husbands they might marry, but should remain 
Upon the death of A., which took place more vested in her executors in trust until a propel- 
than five years after the decree, one of the settlement -was made. And by a codleil she^ 
parties entitled in remainder applied for leave to directed that if either of her nieces .shouhi die* 
appeal against the declaration as to cross re- without leaving issue, the legacy given to hei* 
mainders : — ITeld, that as the proper time for should devolve to the other niece and her children,, 
deciding -whether there -ivere cross remainders with a gift over if both shouh'l die without 
had not arrived when the decree was made, issue Held, that this was an executory friist,. 
leave to appeal ought to be_^grantcd. ^ ^YalmHley and that the nieces took life interests witli 
V. 1 De G-. J- & S, 451, 605 ; 2 H. E. remainder to their children and cross remainders- 

252 ; 8 L, T. 559 ; 11 W. E. 792. between them. Holloway v. Collier. I W. E.. 

266. 

*b. Implication of in other Instruments. Testator devised his estates to trustees, In trust 

to settle and convey the same to the use of or im 
Implication— Marriage Articles.]— Articles on trust for O. E. (who had then no issue) for life.,, 
marriage, for settling land to be bought -ivith without impeachment of waste;,, with remainder 
money, on all the childi'en of the mafriage-and to his issue in tail male in strict settlement: — 
their , respective issue.s, and for default- of such Held, that the wor<Is “in tail male’’ were^ 
children-;'; and their issue, over: — ^Held, there descriptive, not of the issue, but of the interest" 
shouM 'be:’’" cross fcmamders by implication, that they were to have; and that the estates. 

onght to be settled on G-. B, for li'fe, withmiU 
Marriage articles carried into e^secution, by impeachment, &c., with remainders to his sons; 
limiting estates in fetiict A*, snccessively in tail male, with remainder to his- 

respectively, wit lx cross remainders between B. daughters as tenants in common in tail male,;. 
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witli cross I’ern niiidcrs in tail maio. Troi'or v. 
T>ra))\ 1 H. L. Ciis. 'i/JO. Allirming 13 Sim. 108 ; 
II L. J., Ch. 417; 0 Jiir. SOS. 

A testator ilircctcd Ijis trustees t,o purcbase 
lands in certain counties, to bo settled, on the 
death of the oldest son of S. without issue (which 
happened), to the use of every son of B. then 
living or who sliould be born in. the te3tatox’’s 
lifetime, and the assigns of such son during his 
life, with remaiudo]' to trustees to preserve con- 
tingent remaindei's ; but to peiiiiit such son and 
his assigns to receive the rents during his life, 
and after his death to the use of such son’s first 
and every other son successively in tail male, and 
on failui'e of such issue to the use' of the testator’s 
right heii-s : — Held, that the younger sons of S. 
took as tenants in common for life, with remainder 
as to each son’s share to his first and other sons 
in tail male, with cross remainders over. Surtees 

V. Surtees^ L. B., 12 Eq. 400 ; 25 L. T. 288 ; 19 

W. 11.1043. 

Execution of a direction by will to convey 
lands to be })urchased, by raising cross remainders 
among more than two upon the intention by 
implication; without regard to the wmrds 
“ several and respective” in the limitation to the 
heirs, Grrc^iv. Stephenson 

Distinction on this subject between devises by 
a general description to a class of persons, not 
ascertaining the number, and to individuals 
named. Ih. 

Devise to trustees, as soon as his three 
daughters attained tlieir respective ages of 
twenty-one, to convey to them and the heirs of 
their bodies as joint tenants : this not a joint 
estate, but to be construed as near as it may be ; ; 
so that the conveyance must be at twenty-one 
respectively, with cross remainders. 2Iarryat v. 
Touvdy, 1 Yes. sen. 102. 

And see post, C. 6. 

In Deeds.] — See Estate, Yol. YI., col. 355. 

G. COXTI]S'C4ENT ReMAIXDEKS. 
a. G-eneral Principles. 

Contingent or Vested Remainder.] — That a re- 
mainder is contingent, when uncertain, whether 
it would take e.ft’ect or not, is by no means the 
true legal definition of it ; for if an estate be 
limited to A. for life, remainder to B., and the 
heirs of his body, this is a vested remainder, not- 
withstanding B. may die without heirs of his 
body, before the death of A., and the remainder 
may never take effect in possession. Smith v. 
Pachhurst, 3 Atk. 188 ; 2 Btr. 1105. 

All contingent remainders may be reduced to 
two heads : first, where a remainder is limited to 
a person not in being, and who may never exist : 
and, secondly, where a remainder depends upon 
a. contingency collateral to the continuance of 
the particular estate. II). 

It is a settled rule of the common law, in all 
cases where it can be done, to construe a re- 
mainder as vested, in preference to contingent, 
in order to prevent the destruction of the estate. 
Therefore where a devise was to trustees, for the 
use and benefit of them and the testator’s 
daughter, and “ from and after her death, unto, 
the heirs of her body, share and share alike, 
their heirs and assigns for ever ” : — Held, that 
the remainder vested in a son of the devisee, 
living at the time of the testator’s death, immedi- 
ately on that event, and was subject to open and 


let in all children subsequently born ; that ;di 
these children took vested remaiudei-s. and lieu 
these, unless dispo.5ed of by the.m, at their {loath 
descended upon her Ijoir-at-law. JSyht d. 
Shortridqe v. Crelter^ 5 B. k 0. 8 fid ; 8 i.). A U. 
718 ; 4 E. J. (O.S.) K. B. 324 ; 29 H. ih 44 L 
And see Poe d. Bills v. Ilonhi/iso/i. 5 (^. B. 
223 ; 13L.J.,Q. B. 85. 

Diider a devise to A. for life, retnainder lo fiio 
right heir male of tlie testator, in feo, the le- 
mainder vests u})On the death of the testator in 
the person then answinlng the dcscri})tic>n of 
heir male. Poe d. Pllliiiujton v.Sjtral'^ .5 B. a 
A d. 731 ; 2 N. & M. 524 ; 3 L. E, K. B. 53. 
And see lFi?/Ier v. Per rail, 9 Cl. A F. — 
H. L. (E ), and Oh(imherl(ii/n'‘. v. ChtimherUnjuv, 
25 L. J., Q.B. 187 ; 2 Jur' (N.S.) 258 ; 4 \V.' ih 
403. Affirmed, 4 W. .B filfi. 

Henry T. devised real estate to K. and others 
during the life of the testators S{>n Henry, in 
trust "for him ; and after his decease the tvstatoi 
devised the properly to the heirs of the body (d 
Henry, and in default of such issue to t he tes- 
tator’s nephew, Henry, for life, and aft<?r his 
decease, to the testator’s own right heirs of tin' 
name of Henry T-, if any such there should tlien 
be, for ever : — Held, that the devise to the tes- 
tator’s right heirs of the name of Henry, was a 
contingent remainder to the testator's heir-at- 
law if named Henry T., and that the testator's 
heir-at-la\v at the death of the second life esiatt^ 
not being named Henry, the contingent rciuain- 
dei* failed, and tlie testator's heir-at-law wjis 
entitled to the property in pi'cfcrence to a Henry 
T., who, although in the line of descent fj’{mi 
the testator, was not his lieir-at-law. Therpe 
' V. Thnpe^ 32 L. J., Ex. 79. And see Poster v. 
Hayes, 4 EL A: BL 717 ; 3 C. L. H. 57fi ; 24 

L. J.. Q. B. IGl; 1 Jur. (N.S.) 515; 3 WL U. 

168-— Ex. Ch. 

Devise, after limitations in strict settlement, 
in default of such issue, then to the deviso5*'s 
next heir-at-law, is a limitation of the rever- 
sion, not a contingent I’cmainder to the heh\ 
at the time of failure of issue, as a purchaser. 
O'Keefe v. Jones, 13 Yes. 413. 

Devise of land to A. for sixty years, if he so 
long live, and, from and after the < loath of 

A., "to his eldest son B. in tail. Whether this 

be a vested or contingent remainder, quicie. 
Bererley v. Beverley. 2 VYrii. 181. 

One devises lands to his execut{.,rs for and until 
payment of his debts ; this is but a chattel in- 
terest. One seised of the manors of A. ami B. 
devises these manors to 0. for life, and if C. 
shall have issue male, then to such issue male 
and his heirs for ever, and if C. shouL.l leave no 
issue male, then the manor of A. to J. S. in fee, 
and the manor of B. to J. N, in fee. _0. suifeis a 
recovery of these manors ; this will bar the 
contingent estates limited to J. S. and J. E. 
Carter v. Barnadiston, 3 Bro. P. 0. 64 ; 1 IL 
Wms. 509 ; 2 Eq. Cas. Abr. 224, pi. 5, 6. And 
see Boe d. Herhert v. Selby, 2 B, & C. 926 ; 4 
D. & R. G08 ; 26 R. R. 585. 

Devise of freehold and copyhold surrendered 
to the use of the will, to trustees and the sur- 
vivor and his heirs in trust to pay debts ami 
legacies, an annuity to the testator's son, and 
for other purposes ; then on the marriage or at- 
taining t\yenty -one of his granddaughter to 
convey to her for -life, remainder to trustees. 
&c., remainder to her first and other sons in 
tail male, remainder to her daughters in tail gen- 
eral, Temainder to such persons, for such estates. 
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uiul subject to such diaries and conditions us 
be should by any deed or instrument, witl: 
two or more witnesses, appoint. The next day 
by deed-poll, with two witnesses, reciting hi? 
will, and that he had reserved a power of dis- 
posing of his estate farther, L_ dh _ _ ' . ’’ 
trustees. 

granddaughter a: d : 
convey ad hd .v..,! ww., 
sons Vjf his sons in 
daughters in tail general, 
hei]‘s of the survivor of his trustees, his heir 
and assigns for ever. No conveyance was made, 

The granddaughter died without issue 
son died without issue, leaving one trustee surviv- 
ing:. The last limitation is a contingent remain- 
der to the heir of tlie surviving trustee . 
conveyance was directed, with an insertion of in. Ih. 

trusteed 0 support that remainder as to the copy- ^ S 

hold : the rents and profits of the copyhold, diir- Contingent Eemainder or Executory Devise, j 
ing the life of the trustee, and all the freehold, If in a will tliere are two contingencies, and one 
to go to the heir of the testator. Ilahergliam- good, and that falls out, the devise over will be 
V. Vhwmt, 2 Yes. 204 ; 4 Bro. 0. C. 353. good though the other contingency be bad ; for 

the bad subsequent contingency, where he 
Contingent Eemainder after an Executory makes two, could ne\er have touched the 
Devise.] — Contingent remainders may be sup- limitation over upon trust. Ih. 
ported after an executory devise, though there Though a gift over may as to one alternative, 
are no trustees inserted. Ilophbis v. Ilophins^ operate as an executory devise it will not 
1 Atk. 580 ; 1 Ves. sen. 209; Gas. t. Talb. 44. necessarily do so as to another ; and if the 
Where a remainder in tail is vested, subse- second is that which in fact occurs, the gift may 
quent contingent remainders are not regarded, be treated as a good contingent remaindei-. 
WlmiingtvnY. Ihley.l P. Wms. 537. I)oe Uvn's v. Clialliis^ 7 FI. L. Cas. 531 ; 29 

L. J., Q. B. 121 ; 5 Jur. (N.S.) 825 ; 7 W. l\. 
Copyholds.] — To support a contingent re- 022. 
mainder in a freehold, there must be a tenant The invalidity of one alternati ve will not 
of the freehold against whom a praecipe may be necessarily defeat the othei’. Ih. And see 
brought ; otherwise as to a copyhold, for there Wati(m v. Tou'Jig, 54 L. J., Ch. 502 ; 28 Cb. 1). 
no praecipe can be brought, being parcel of the 430 ; 33 W. R. 037. 

manor only, and the freehold in the lord. Lovdl Devise to E. for life, and from and after her 
V. Zt/r 6^/, 3 Atk. 12. decease to such child or children as she may 

xi dormant surrender of a copyhold (that is, hnve, if a son or sons, who shall live to attain 
a surrender to A., on condition to perform the the age of twenty-three, and, if a daughter or 
will of the surrenderor) would vest an estate daughters, who shall live to attain the age of 
in the dormant surrenderor, suflicient to support twenty -one, as tenants in common, &c.” ; and in. 
the contingent remainders of the surrenderor’s case of the death of any son under twenty-three, 
will, without the interposition of trustees for or daughter under twenty-one, the share to go m 
the purpose. v. 6 -VaZ/, 2 Cox, 136. the survivors attaining those ages. And in case 


be directed his estate, depends 'upon the event, whether good 
immediately after the death of his or void. (9oicer v. Grosvemw.h IM add. 341. 

- failure of her issue, to ]f an estate is given to A., remainder to the 
ail has J'eal estate to the first and other right heirs of B., and A. dies before B., it is void 
tail male, then to his by the event. Ih. 

■ then to the right Where after an estate tail there is a limitation 
' *s over, which does not depend on a contingency, 

^ the limitation is void, nor can any subsequent 
then the | event make it better or worse. Ih. 

•Limitation of personal chattels to go as iieir- 
looins with real estate ; the chattels shall follow 
and a I that estate into a contingent remainder falling 
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t^sue was not expressed, it was necessarily implied 
in tlie proTisioii as to her dying without childreri 
who should attain twenty-three or twenty-one, 
and therefore on her death without ever having 
ianl issue, the gift over took effect, Ih. 

IJemoteuess does not affect the validity of 
eontinG’cnt remainder. Cole w Sewell, 2 Con. 
Cv L. ‘844 ; 4 Dr. & War. 1 ; 6 Ir. Eq. E. 66. 
Affirmed, 2 H. L. Cas. 186 ; 12 Jur. 927. See 
tuite, col. 16r)4:. 

A. has a contingent remainder in fee, and 
convoys it to B. as a security. The contingent 
remainder is afterwjirds barred by A.’s mother, 
who acquires the fee, and b}^ her will devises her 
real estates to trustees, upon trust to sell, and 
invest the money, and pay two- thirds of the 
<liYidends to or for the benefit of A., for his life, 
with a similar trust as to two-thirds of the rents 
‘Of the estates not sold : — Held, that the interest 
^')f A, is bound by the security given to B. Brown 
V. Blomit 9 L. J. (O.S.) Oh. 74. 

Estate for Life.—Coutmgeat Eemainder in 
Eee.] — Where there is a gift to a person for 
life, with remainder to children not m esse, 
with a gift in default to the parent, no re- 
mainder is vested in the parent until after the 
contingency is determined. Crofte v. MkldUUm^ 
1 K. (k J. 1173 ; 2 K. & J. 194; 1 Jur. (N.S.) 
1138. And see S. 8 De G. M. & G. 192; 
“25 L. J. Ch. 513 ; 2 Jur. (N.s.) 528 ; 4 W. E. 
439. 

A testator devised land to A., spinster, for 
life, and after her decease to her children equally 
in fee ; and in case there should not be any 
child of A., or if any, and all such children 
should die under twenty-one, and without 
leaving issue, then he devised the land to the 
heirs and assigns of A. : — Held, that this was 
a limitation of an estate for life, with a con- 
tingent remainder in fee. IIj. 

Devise of leaseholds to testator’s daughter for 
life, remainder to her two sons for life ; and, in 
case she should not have a son or sons to attain 
the age of twenty-one, or such sons dying with- 
out leaving issue, then to her daughters, their 
executors, administrators, ■ and assigns, and if 
such daughters should die without issue, re- 
mainders over ; all the residue of the testator’s 
•estate to the daughter : — Held, that the testator’s 
claugliter took an estate for life in the leaseholds, 
with remainder to her two sons for life, with 
ultimate remainder on certain contingencies to 
Iierself. Bradshaw v. Shllhe(% 2 Bing. (k.C.) 
182 ; 2 Scott, 294— H. L. (E.) 

A devise of real estate to the nse of A. for life, 
with remainder to the nse of all and every the 
cliild or children of A. wiio shall attain the age 
<of twenty-one years, and for wmnt of such issue, 
over, creates a tenancy for life in A., with a con- 
tingent remainder in fee to such of the children 
of A. as shall attain tw^enty-one ; and on the 
ffeath of A-, leaving infant children, but having 
had no child who had then attained twenty-one, 
the interest of the children of A. w^as divested, 
and the limitations over were defeated. Ceding 
V. Alim, 5 Hare, 573. And see 12 M. & Wh 279 ; 
13 L. J.. Ex. 74. 

A testatrix devised to T. for life, and at his 
death, to his second son on his attaining twenty- 
one, but in default of there being a second son 
of T., to the second son of 0. on attaining 
tw'enty-one. After her death T. had sons, the 
second of whom, G., died before ho attained 
twenty-one years. T. died intestate : — Held, 


that G, did not take in fee with an executory 
devise over, but took a contingent remaiLuUu', 
and that the contingency of G.’s attaining 
twenty-one years not having happened at Ihe 
death of T., the limitation over failed, and the 
heir-at-law wms entitle<l. Confirming Ceding v. 
Allen, supra, and JJoe d. Jiew v. Lncrafi (S 
Bing, 386 ; 1 M. & Sc. 573 ; 1 L. J., C. B. 109). 
Ale-irande?' v. Alexander, 16 0. B. 59 ; 24 L. J., 
C. P.150. 

WL ere leaseholds arc bequeathed “ to such per- 
sons as shall be entitled to the real estate,” the 
gift wall be contingent or vested, according as 
the devise of the real estate is so; hut it will 
not necessarily fail because the devise of the 
real estate, creating a contingent rcmainticr, 
fails from a rule of law not applying to per- 
sonal estate. The income of lea.sehoi(]s during 
the minority of a person entitled contingently 
on his attaining twenty-one, falls into the 
residue. The income of residuary personalty, in 
such case, is accumulated for the benefit of tlie 
legatee. A devise of freeholds in remainder to 
all and every the children “who shall attain 
tweuty-one” in fee, with a gift over, “if there 
shall be no such child,” creates a contingent 
remainder. Costing v. Alle?i. (12 M. & W. 279) 
follow'ed ; and Browne w Browne (8 Sm. & G. 
i 568) not followed. Holmes v. Prescott. 3 H. R. 
559 ; 33 L. J., Ch. 264 ; 19 Jur. (N.S.) 507 ; 12 
W. E. 636. 

— - — Contingent Eemainder to Heir-at-Xaw.] — 
Eeal property was conveyed to A., B,, and C. 
and their heirs, as to one third to the use of B. 
and C. as A. should by deed appoint, and, subject 
thereto, to the use of A. for life wuthoiit impeach- 
ment of waste, and after intervening life estates 
given to B. and G. as tenants in common, and 
the survivor, to such uses as A. should by will 
appoint, and, subject thereto, “ to the use of such 
person or persons as at the decease of A. shall be 
his heir or heirs-at-law, and of the heirs and 
assigns of such person or persons” : — Held, ihai 
(subject to the powers of appointment) A. took 
a life estate only, with a contingent leinaiiulcr 
in fee to the person or persons wffio might be his 
heir at his death. Crafts v. Brans. 61 L. J., Ch. 
456 ; [1892] 2 Ch. 173 ; 67 L. T. 152 ; 40 \V. E. 
4.65 — G. A.. 

legal Estate in Mortgagees — Ee- 

mainders preserved.] — A testator devised a free- 
hold estate to the use of his son for life, and after 
his decease to the use of the children of his son 
who should attain twenty-one or die under that 
age leaving issue, and the heirs and assigns of 
such children, in equal shaies. The testator had 
mortgaged part of the devised estate, and at his 
death the legal estate wms outstanding in the 
mortgagees. The testator’s son died leaving four 
infant children : — Held, that as to the mort- 
gaged portion of the estate the contingent re- 
mainders were preserved from failure by the 
legal estate outstanding in the mortgagees, but 
as to the remaining unmortgaged portion, the 
remainder failed on the death of the testator’s 
son. Ceding v. Allen (12 M. & W. 279) com- 
mented on. Astley v. Alickfethimit, 49 L. J., 
Ch. 672 ; 15 Ch, D. 59 ; 43 L. T. 58 ; 28 W. B. 811. 

Equitable Estate — Attaining Twenty- 

five— Eame and Arms Clause — Possession.] — 
A testator devised and bequeathed real and p>ei*- 
sonal estate to trustees upon trust to pay tie 
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income to his wife daring her life, and after her daughters child or children. After inaldng 

decease, if H. was then living, to retain the rents certain speciiic and pecuniary betpiests, the 

of the realty to their own use during his life, testator, as to^ “ all the rest, rosidne, and re- 
and to pay him the income of the personalty mainder” of his‘‘es1a,le and elfocis,” gave and 
<Itinng his life, and after his death upon trust to bequeathed the same to the same trustees, *■ their 
convey and transfer the real and personal estate heirs,” executors, administrators, and assigns,, 
to such son of as should first attain the age of upon trust to lay out and invest the same or the- 
tv\'enty-iive years, upon condition that such son produce thereof, as therein mentioned, as they 
of M. as should become entitled to any properly should think tit, an<l hold liis said residuary estate 
under the will should, within two years after he upon the same trusts as were thereinbeiore dC" 
should so become entitled, take the name and dared with respect to his real estate, or as near 
arms of the testator. At the testator’s decease thereto as the rules (jf law and sEpiity would 

AI. was living, and had no son who had attained permit, 'I’lie testator died in One of the- 

twenty-five, but his eldest son attained that age daughters, who married in 1885, died in 1S51, leav- 
during the lives of the widow and H. This son ing an only child, a son, W,, who did not attain 
died in the lifetime of H, without having taken twenty-one until 1880. In a suit of Iloh/ics y,. 
the name and arms of the testator : — Held, by Preficott (ante, coL 1582) upon the same will, it 
Malins, V.-C., that although the limitation of the had been incidentally ilecided that the limitation, 
personal estate to the first son of iV!. who should of each daughter’s share in the freehold estates to 
attain the age of twenty-five was void for her child and children being contingent, the re- 
remot,eness, the direction to convey the real mainder to W, failed for want of a pavUcuIar 
estate to him gave him a contingent remainder estate to supj)ort it : — Held, that the limitation 
which was not void for remoteness, although his over of the same share, if there should be no- 

estate wms mily equitable, the doctrine of con- such child, being also a contingent remainder, 

tingent remainders being ap})licable to equitable also failed, and tnat the reversion in such share,, 
as well as to legal estates ; that he was not bound after the death of the daughter, passed under 
to take the name and arms of the testator the residuary clause in the same will, and did not 
until his estate came into possession, and that descend to the heir. Perceral v. Perceval, L. K. 
the real estate devolved upon his heir. But held, 9 Eq. 886. 

on appeal, that the limitation to such son of M. A testator devise 1 all his freehold mills, and 
as should first attain the age of twenty -five years houses, and mines, going gear, engines, yVc., tc- 
could not, as in Blley v. Garnett (3 l3e G. i Sm. his sons S. and J. ibr life equally, and after the> 
029), he treated as intended to give an imine- decease of each of his sous, upon trust in favour 
diately vested interest liable to be divested on of such one or more of their children as they 
death under twenty-five, but was a limitation should by deed or will appoint, and so far as no 
contingent on the son’s attainiitg the age of such appointment shouki extend, to the use of all 

twenty-five years. AhMsin y. Burney, Pinch, In and eveiy the children of his sons, sons at 

re, 50’ L. J." Gh. 348 ; 17 Ch. D. 211 ; 44 L. T. twenty-one, daughters at twenty -one or imnTiago,. 
207 ; 29 W. B, 449 — C. A. equally, and their, his, or her heirs, executors* 

Held, also, that when the legal estate in fee is administrators, or assigns : and if there should 
vt^ted in trustees under the instrument which be no child of such of his sons as should tlic 
creates the beneficial limitations, the feudal rule leaving his brother surviving, upon the tru-^ts 
by which a contingent remainder fails if it does declared of the original shares ; and if no cbildj 
not vest before the determination of the par- the whole to the survivor of his sons absolutely, 
ticular estate docs not apply, and that the Then followed a hotchpot clause. 8. died leaving 
limitation to such son of M, as should attain children, infants, and J. survived him, and was a 
twenty -fiye j^ears, assuming it to have been an bachelor : — Held, that the gift to the grand- 
equitable remainder, would still have been void children was a contingent remainder and fallerh 
for remoteness. Ih. there being no particular estate to support it. 

Held, also, that the direction to the trustees to Rhodes v. "WJiitcJicad, 2 Hr. k. iSm. 532 ; 12 L. T. 
convej^ on tiic death of H. did not create a con- 601 ; 13 W. B. 100. 
tingent e{|mtable remainder, but was an executory 

devise. Ih, Estate of Trustees — Legal or Equitable— 

Provision for Maintenance.] — A testator devise<l 

Eailure for Want of Particular Estate.] | lands to trustees, their heirs and assigns, to the 

— -Testator, by a will dated in 1832, gave and use of A. for life, with remaindor to the use of 
devised ail his freehold estates to the use of his such child or children of A. as should attain 
daughters (five), whom he named, equally, as twenty-one, as tenants in common in fee, with 
tenants in common for their several and respec- remainders over ; and empowered the trustees tc. 
tive lives, with remainder to trustees to preserve apply the income to which any infant deviseo 
during the lives of the daughters “respectively,” should be presamptivel,y entitled towards his 
and from and after the decease of either of his said maintenance or for his benefit < luring his 
daughters, as to the one-fifth part or share of the ; minority. A. died leaving four children," fchiee 
daughter so dying, to the use of all and every | adult and one an infant : — Held, that the con- 
, the children of such daughter, horn or to be bom, i tingent remainder of the .infant ehikl of A. was 
who being a son or sons bad attained or should ! equitable, and did not fail by reason of the death 

, , ^ attain twenty-one, or, being a daughter or ; of A. before the remainder vested. Berry v* 

daughters, should attain that age or be married, » 47 L. J., Oh, IS2 ; 7 Ch. .D. 657 ; 38» 
in equal shares, and to their several heirs and , L. T. 474; 26 W. K. 327. 

„ > assigns. for ever ; but jf there should be no such | 

'''' child, who being a son should attain the said age, | Direction to Pay Debts.] — ^A testator, by 

) or being a daughter should attain that age or be > his wdli macle in 1838, directed his debts to be 

. ’man4eEas.,aforesaid,tben’to the use of the others ! paid ; and he devised specific real estate to four 

(whom he afterwards natnecl as hla 
such I executors), their heirs and assigns, upon trust 
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and for llie intents and purposes tlicreinafter 
rnentioiicd, vi/.., upon trust during the minority 
of his dauglitor I)., to receive the rents and apply 
the same for her bench t till she should attain 
twentj'-one, and, on her attaining twenty-one, to 
pay to or porniit and suffer lier to receive the 
rents dtiring her life for her separate use, with- 
out power of anticijuition. And, from and after 
her death, upon trust for, and the testator 
there] jy gave ojid devised the pro})erty to the 
issue, cliiidren or child, of the daughter who 
should live to atta.in twenty-one, in e(.[ual shares, 
if more than one, and to their respecti’\'e heirs 
and assigns, with remainders over. And, after 
making otlier specific devises and bequests, the 
testator devised and bequeathed the residue of 
his estate and effects (subject to and charged 
with the payment of his debts) to one of his trus- 
tees absolutely for his own use and benefit. The 
daughter D. survived the testator, and she after- 
wards married and had three children, but she 
died before any of them had attained twenty- 
one : — Held, that, by reason of the direction that 
the testator's debts should be paid, the trustees 
took the wTiole legal estate in fee simple in the 
specifically devised estate, and consequently that 
the contingent remainder to the children of the 
daughter had not failed by reason, of the deter- 
mination of her life estate before the happening 
of the contingency. FtMing v. AUen (12 M. & W. 
279) distirmTiished. Creuton v. Creator (3 Sm, & 
a, 38(5 ; 20 L. J., Ch. 266 ; 2 Jiir. (^’.s.) .1223 ; 
5 W. E. 123) follow’ed. Marshall -w (rinqell^ 51 
L. J., Ch. 818 ; 21 Ch. D. 790 ; 47 L. T. 859 : 31 
W. E. 63. And see Broolie^ In rc, Brooli& v. 
BTooh\ 63 L. J.. Ch. 159 ; [1894] 1 Ch. 43 ; 8 E. 
24; 70 ',L. T. 71 : 42 W. E. 1S6. 

Legal Estate Outstanding — Acquisition of 
Legal Estate.] — Testator, before the Contingent 
Remainders Act, 1877, devised freeholds, the legal 
estate being in mortgagees, to J. for life, rvith 
remainder to the children of J. attaining twent}’- 
one, anil gave his residuary real and personal 
estate to J." Testator died in 1878. In 1S87 the 
mortgage rvas paid oix, and the legal estate con- 
veyed to J. on the uses of the will. J. died in 
1888, leaving three infant sons : — Held, that the 
acquisition by J. of the legal estate being after 
the Contingent Bemaiiiders Act, had not destroyed 
the equitable contingent remainder created by 
the will : — Field, also, that the rents during the 
suspense of the vesting of the remainders went to 
J.’s estate under the residuary devise as real estate. 
Fvi-WLO In. '/'tv Frerne y. Loqan^ GO L, J., CIi. 562 : 
[1891] 3 Ch.'l67 ; 65 L. f. 183 ; 39 W.' E. 696 

Accumulation of Bents and Profits until 
Period of Vesting.] — A testator, by his will 
dated in 1851, after making divers specific 
devises and bequests, and giving a life interest to 
liis wife in his residuary real estate, devised such 
residuary real estate, a.f ter the death of his wife, 
to his trustees in trust for his grandson during 
his life, and from and after his decease in trust 
for “ all and every his child and children who 
shall attain the age or respective ages of twenty- 
one years, and his, her, or their heirs and assigns 
for ever ” ; but in case there should be no child 
of his grandson who - should attain the age of 
twenty-one years, then, as to the same residuary 
real estate, upon trusts over as in the will men- 
tioned. The wdll contained a gift of the residuary 
■personal estate, but it was distinct from the 
above devise, and upon different trusts from 


those declared concerning the real estate, al- 
though some of the trusts were the same. The 
will also contained powers for the trustees to 
grant leases, and apply the rents and profits of 
the real estate in making repairs. The testator- 
died in 1853, and his widow died in 18(56. The 
grandson died in October, 1867, leaving an only 
child, w- ho was born on the 11th February, 1864„ 
The question arose whether the accumulated 
rents accruing between the date of the death of 
the testator s gi’andson and. the time when tl.i(5 
grandson’s only child attained the age of twenty- 
one years, were undisposed of by the wifi, or 
passed to such child : — Held, that the gift to the- 
grandson's child wuis a contingent remainder,, 
and not a vested remainder, and subject to being- 
‘divested. Williams, In re, Spencer v. BrUflioxiaCy 
54 L. T. 831. 

Held, also, that the accumulated rents be- 
longed to the testator’s heir-at-law. Ih. 

Hel(.l, further, that the doctrine of attraction- 
as estabdshed by Genenj v. Fit.zgerahl (Jacob,, 
468), and Ihimhlv, In re, Wilh'aws v. J/urreW 
(52 L. J., Gh. 631 ; 23 Ch ' D. 360 ; 48 L. T. 661 
31 W. E. 60.5), did not apply. Ih. 

Maintenance — Intermediate Income — 

Conveyancing Act, 1881, s. 43.] — A testator 
specitically devised scheilnlcd property “whether’ 
real or personal ” to trustees, upon trust for his- 
daughter for life, and after her decease for her- 
children — sons at twenty-one, daughters at that 
age or marriage ; lie then devised and bequeathed’ 
his residuary real and p.ersonai estate, after 
deducting the scheduled property, to his said 
trustees to be held by them, as to a moiety 
thereof, upon the trusts thereinbefore declared 
of and concerning the specifically devised free- 
holds. The sclieduled property, in fact, comprised 
freeholds only. The daughter died, leaving'; 
two infant children : — Held, that the rule in. 
Genery v. Fitzgerald (Jacob, 468) applied under 
the special terms of this will both to tlie- 
scheduled and residuary gifts, and that the^ 
infants w^ere contingently entitled, on attaining: 
twenty-one, or mariiage, to the income, since- 
their mother’s death, of the specificaUy devisedi 
freeholds, and of one moiety of the residuary- 
estate ; and, consequently, that s. 43 , of the- 
Conveyancing and Law- of Property^ i-Vet, 188H 
applied, and that the trustees had power to resoii- 
to the intermediate income for manitenanco.. 
Burtons Will, In re. Banks v. Heaven, 61 H. J... 
Cln 702 ; [1892] 2 Ch. 38 ; 67 L. T. 22.1, 

Vested or Contingent Estate or Interest — 
“ From and after ” the Death of the Tenant for 
Life.] — A testator gave all his real and the resi- 
due of his personal estate to a trustee (as to a 
specified leasehold house), upon trust to permit 
his daughter, Elizabeth Jobson, to receive the* 
rents thereof for her life, and “ from and after 
her decease the same premises shall be in trust ' 
for all the children of the said Elizabeth Jobson.... 
in equal shares as tenants in common, on tlieii' 
respectively attaining the age of tweidy-one 
years,” The will contained no direction as to 
the application of the rents of the leasehold lioose- 
after the death of Elizabeth Jobson, and during- 
the minority of her children : — Held, that, not- 
withstanding, the words “from and after,” the 
interest , of the children in- the leasehold house* 
was contingent on their attaining twenty-one. 
Jolmm^ 1% re, Johsm x. Biehardsoxi,. 59 L. J... 
Oh. 245 ; 4,4 Ch. D. 154 ; 62 L. T. 148. 



his freehold estate to lus wife for her life, to his 1 \'es. sen. 208 ; Gas. t. Talb. 44. And see Ilaberg- 
brother for life, and then to seven children of his bum v. Vincent, 4 Bro. C. C. 890, where Lord 
brother by name ‘Las joint tenants and nob as Loughborough has state 1 tliis case from a 
'tenants in common, and to the survivor or longest corrected copy. See^also JJumJicld y. PojVuim 
liver of them, his or her heirs and assigns”: — (1 P. Wms, of; ; 1 Yes. sen. 2fi), wliere I^ord 
Held, that the devise to the seven children waas Trevor said it had been resolved that a cestui ([ue 
devise of joint life estates, with a contingent trust^for life could not destroy the contingent 
^remainder over in fee to the survivor. Qiiunn remainders to his first and other sons. 

V. Quarm, (U L. 4., Q. B. 154; [1892] 1 Q. B. The legal estate in trustees will support contin- 
184"; 66 L, T. 418 ; 40 W. R. 302. gentreraaindersof a trust declared by a will, where 

no conveyance is directetl S. G., 1 xVtk. 594, 

Interests arising under Deeds.] — If the time Though contingent remainders by law must 
at which a remainder in a deed is to vest is not vest during, or at the instant the particular 
ascertained by the limitation itself, it vests im- estate determines, 3 mt it docs not hold in tlie 
mediatelyinconsequenceof theiegalpresumption case of trusts. The ground the law^ goes upon is, 
in favour of vesting estates ; but that presumption that a freehold cannot be in abejmnee, because 
may be rebutted or controlled by intention there must be a tenant of the freehold to perform 
/collected from the recital of any other part of services, and answer all writs concerning the 
the deed. Cltohnondelcy (^Marquia) v. Clinton^ realty; but this objection is obviated in the case 
'2 J. & W. 1, 81 ; 2 Mer* 173 ; 16 B. K, 167 ; 22 of an equitable estate, because the trustee is the 
IL H. 84. Affirmed, 4 Bligh, 1 ; 22 R. E. 83 — tenant of the freehold to perform services, «S:c. 
H. L. (R.) IVhere there are ever so many contingent limi- 

A., in a conve 3 nnce to uses, reciting that he tations of a trust, it is sufficient to bring the 
was desirous that certain estates derived from trustees before the court, together with him in 
his mother’s family should remain in the family whom the first remainder of the inheritance is 
and blood of B. IL, his maternal grandfather, in vested. Ih.^ 589, 590. 

■consideration of his natural love and affection to The resulting trust of a freehold, to support 
his 2 'elations, the heirs of S. IL, and to the intent contingent remainders of a trust, majr connect 
that the said estates might continue in the family with the limitation in tail, though not created 
:and blood of his late mother, on the side of her together with it. lb,, 595. 
father, settles them to the use of himself for life, In a limitation to supp-ort contingent re- 
remainder to the heirs of his bodj^ ; for default for imiinders, it is not material to restrain it to the 
•such issue as he should appoint, and for default of life of the tenant for life, provided it be re- 
.•appointment to tlic use of the right heirs of B. R., strained to the life of a person in being. 1 b„ oiKh 
with a power of revocation and new appointment. Benible, that a limitation to trustees to preserve 
The ultimate remainder is contingent, and will contingent remainders, not coniined to the life- 
vest in the pcj'son who happens to be the right tinm of a tenant for life, will not be cut down ro 
heir of B. IL. at the expiration of the estates that life if there are contingent remainders which 
previousi,y limited. Ib. may require protection during a longer period. 

Feme covenants to stand seised to the use of Buchfort or Itochfcrd v. Fitzrnanricc, 2 Dr. (k 
herself in tail, remainder to such uses as she, by War. 1 ; 1 Con. & L. 158 ; 4 Ir. Fq. IL 375. 
%vriting under her hand, should appoint, for want 

of sucii appointment, to the use of the plaintiff, Devise to Wife for life —Daughters for 

her kinsman, in fee. Whether this remainder to i Life — Children of Daughters on Decease of 
such uses as she shouhl appoint is not a void ' respective Mothers.] — A testator devised an 
remainder, being on a covenant to stand seised, estate to his wife for life, and upon the ileternii- 
Warivicli v. Occrard^ 2 Vei n. 7. nation of that estate by forieicure or otherwise to 

a trustee to preserve contingent remainders, 

b. Trustees to Preserve Coutiugeut Beverpcless upon trust fot- Ms wife for life, nud 

alter her death he gave, devised, and beqiieathecl 
the rents to his two daughters in equal parts for 

Estate of Trustees — In General.] — A. devised life; and in case of the death of either without 

acai estate to the use of trustees and their heirs in leaving issue, then to the survivor ; but if either 
trust for B. for life ; remainder to his first and daughter should leave issue, such issue to be 
:pther sons in tail ; remainder to the future sons of entitled to the motlier’s share ; and on the death 
'■’“'C., successively for life; remainder over. B. died of both daughters he devised one moiety to the 
without issue in the testator’s lifetime ; the con- issue of each daughter or the whole to the issue 
diligent- limitations were taken as executory de- of one if the other should die without issue : — 
vises, because no child was then born to 0 . ; Held, that the legal estate was in the trustee 
afterwards a child was bom to C., and died ; and until the death of both daughters. Sutmd/^mf v. 
a subsequent remainderman claimed the estate, 8 L. T. 291 ; 9 W. R. 69. 

upon a supposition that all the preceding inter- Revise to trustees and their heirs to preserve 
mediate limitations which could not vest at the contingent remainders Held, to pass an estate 
■death of such child were destroyed, as it had during the life of the tenant for life only, and 
been decreed that, upon the vesting of the not in fee. HaddeVsey v, Ada-ms, 22 Beav. 2(56 ; 
■executory devise in that child, the subsequent 25 L. J., Ob. 826 ; 2 Jur, (n.s.) 724, 

^imitations became contingent remainder's upon Devise to trustees and their heirs, in trust for 
• that executory devise-.; but it was held, that the A. and his wife for their lives, and lifter the 

inheritance in the trustees was sufficient to death of the survivor to the testator's four 

Support the ii.termediate contingent remainders granddaughters, as tenants in common during 
.till they should"'' come in ,esse^ although no their respective lives, with benefit of survivor- 

“was inserted, ship, remainder to the trustees ** and their hhirs,’’ 
i /L \ ’-'v L’"' ' ■ ' . "' • ' ' , ‘ ' 
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Upon trust to preserve contingent remainders, 
remainder to the issue male of. the four grand- 
daughters successively, remainder to the testator 
in fee : — Held, that the granddaughters took for 
life as tenants in common, with siirvivorsliip to 
the survivors and survivor of them ; and that 
after the death of the last survivor their issue 
took several inheritances in tail. Ih, 

Ideld, also, that the limitation to trustees and 
their heirs to support contingent remainders was 
not in fee, so as to make the subsequent re- 
mainders equitable, and prevent the coalescing 
of the remainder to the issue with the life estate 
to the parent, and therefore that the four grand- 
daughters took estates tail. 11). 

Shifting Clause — Persons ISText Entitled in 

Eemainder.] — T. was the daughter and heiress-at- 
law of L., and tenant for life in possession of the 
Iv. estates under his will. Subject to such life 
estate, and to limitations which had ceased, the 
estates stood limited as follows : To E. for life, 
with remainder to trustees to preserve contingent 
remainders ; with remainder to the second and 
younger sons of E. in tail ; with remainder to 
M. for life; with remainders over. The will 
contained a proviso to the effect, that if E, 
became entitled to the T. estates, the limitation 
of the K. estates in his favour should cease, 
determine, and be absolutely void, as if he were 
dead, and the K. estates should go over to the 
person next entitled in remainder under the will. 
In 1857 E. became entitled to the T. estates, 
having at that time one son only. T., the tenant 
for life, died in 1858, leaving M. her residuary 
devisee and legatee. In 1859 E. had a second 
son born : — Held, that the trustees to preserve 
contingent remainders wez’e “ the persons next 
entitled in remainder” ; but that M. was en- 
titled to the rents of the K. estates from the 
death of T. to the birth of E.’s second son, and , 
that such second son w-as entitled to them from ; 
that period. Tiirton v. Lambavde^ Lambarcle v. i 
T'lirtLm, 1 Be G. F. & J. 195 ; 29 L. J., Ch. BGl ; 
6 Jur. (N.s.) 233 ; 2 L. T. 38 ; 8 W. B. 355. ' 

Estate in Fee Simple in Trustees.] — A tes- 
tator devised all his manors, &:c., “ to my son for 
his natural life, and at his decease ” to trustees, 

“ their heirs and assigns, in trust to preserve ” — 
(this devise in trust was repeated whenever 
necessary) — “ for the son or sons, daughter or 
daughters, the males taking first of my said son 
till they attain the age of twenty-one years, or 
the days of their marriage, and no farther ; the 
elder son to inherit before the younger, but the 
daughters to take equally and in common as 
joint heiresses.” He empowered his son to give 
any part or even the whole of these estates ” 
to any or either of his sons, but not to his 
daughters, “ as my said son may, from their con- 
duct to him, their father, think deserving of 
preference ” But if the eldest grandson should 
turn out ill, the testator loft him an annuity of 
200/. chargeable on his lauded property, “ and to 
the eldest son of such undeserving grandson I 
leave and bequeath my landed property, estates,” 
ke. I will, therefore, that the before-men- 
tioned estates should in such instance descend to 
my son’s grandson, but still subject to any entail 
of "til e same which my son may make.” If the 
son. died without issue, the trustees were to 
preserve the estates for the testator's four 
daughters during their lives, .free from the con- 
trol, &c., “the estates being equally divided 


between them or their heirs ; ” and he gave the 
“ estates and property .to them through the said 
trustees,” Ac., whom he empowered to raise- 
10,000/. for the daughters, chargeable on all his- 
estate : — Bleld, that the son took onl^^ an estate 
for life ; that the trustees took an estate in fee 
in remainder expectant on the determination of 
the life estate of the son, and that on the son’s 
death without issue the estates went over to the 
daughters as tenants in common in tail. No gift 
in the will was void for uncertainty or remote- 
ness. WatklM V, Frederick, 11 H. L. Cas. 358.. 
And see Marshall v. Oingell, supra, col. 1.565. 

Settlement.] — Under a settlement and 

recovery, lands were limited to the use of A. for 
life, and after his decease to the use of B. and 
his heirs, during the life of A., to support con- 
tingent remainders ; remainder to the use of G„ 
for life ; remainder to the same B. and his heirs, 
during the life of C., to support contingent re- 
mainders ; remainder to the first and other sons 
of C. in tail male remainder ; to the use of D. for 
life, and if she should marry, and her husband 
should survive her, to her husband for his life, 
and after the determination of those estates, to 
the said B. and his heirs (without saying, during 
the life of D.), to support and preserve contin- 
gent remainders ; remainder to the first and 
other sons of D. in tail male ; remainder to the 
use of E. for her life, and if she should marry,, 
and her husband should survive her, to her 
husband for his life, and after the determination 
of those estates, to the said .B. and his heirs 
(without saying, during the life of E.), to support 
contingent remainders ; remainder to the first 
i and other sons of E. in tail male : — Held, that 
' under the limitations to B. and his heirs, after 
the limitations of estates for life to I), and E., 
the trustee took the fee, and that E. took only 
an equitable estate. Colmore v. Tindall, 2 
Y. & J. 605 ; 31 R. R. 637. 

It is not a sufficient ground for restraining an 
estate limited in a deed to a trustee and his- 
heirs, to an estate for life, that the estate given 
to the trustee seems to be larger than was< 
essential to its purpose, or that the limitation 
has been unnecessarily repeated. IIj. 

Estate pur autre Vie in Trustees — Term. 

to Raise Portions.] — Lands were limited to W. B.. 
for life, remainder to trustees and their heirs to 
preserve, Ac., remainder to R. for life, with 
remainder to the same trustees for 500 years to 
raise portions : — Held, regard being had to the 
intention apparent on the face of the whole deed, 
that, although the estate was limited to the 
trustees and their heirs, yet they only took an .g 
estate pur autre vie so as to give effect to the 
500 years’ term. Beavniont v. Salishu-n/ 
(^Marquls). 19 Beav. 198 ; 3 Eq. R. 369 ; 2i L. J., 
Ch. 94 ; 1 Jur. (N.S.), 458. 

A remainder ill fee by settlement to trustees,, 
limited to the life of the tenant for life, though 
not so expressed : the object of the trust termi- 
nating with that life ; and a remainder following 
to the same trustees, upon the death of the tenant 
for life, for a term of years. A subsequent re- 
mainder, therefore, to the heirs of the body 
of the tenant for life, held a legal estate ; 
uniting with the legal estate for life; and' 
vesting an estate tail^ according to the rule in 
ShellcAfs Case ; not an equitable estate, capable- 
of taking effect only as a contingent remainder, 
Curtis V. Price. 12 Yes. 89 ; 8 E. E. 303. 









1571 TESTED, CONTINGENT AND FUTUEE INTEEESTS. 1572 


to destroy contingerit rcniiiinders. Jlayisel y* 
Man,sel, 2 Banmrd. K. B. 187. 

How far a contingent i-omairiflor sliall hf3 said to 
be barred or not. Haulier v. llooJior, 2 Barnartl. 

K. B. 200. 

TSo Trustees— Eeleasa by Tenant for life of 
Ereekolds, Copykolds, and leaseliolds for lives.] 
— Freeholds, copyholds, and leaseholds for lives 
were devised in 1S3S to A. for life, with divers 
contingent remainders over, witli an uithnate re- 
mainder to the testator’s right heirs. There were 
no trustees to support the contingent remainders. 
A., who was the heir-at-law of the testator, 
executed a release, by which he purported to re- 
settle the estates discharged from the contingent 
limitations created by tlie testator : — Hehl, iirst, 
that as to the freeholds, there bein.g no trustees 
to preserve, the contingent remainders therein 
were destroyed. Fiehersqlll v. 6rrei/^ 30 Beav. 
352 ; 31 L. J., Ch. 304 ) 8 Jur. (X.S.) 632 ; 5 

L. T. 706 ; 10 W. E. 207. 

Held, secondly, that the contingent remainders 
in the copyhohls were not destroyed, as they 
were supported by the estate of the lord of the 
manor. lb. 

Held, thirdly, that the contingent remainders 
in the leaseholds for lives were not destroyed, 
as the possible estate, as special occupant, of 
the heir or executor of the tenant for life, was 
not large enough to merge the prior life estate 
of the tenant for life. Ib. And sec Allen v. 
Allen, 2 I)r. k \7ar. 307, 332. 


Untler a voluntary settlement, lands were 
iiraiteil unto J. and N. and their heirs, to the use 
of such persons as J. L. and A. should jointly 
appoint ; and in default of appointment to the 
•use of J. L- for life, and after his death to the 
•use of A. for life, remainder to the use of J. and 
K. and their heirs, to support contingent re- 
mainders, and from and after the death of the 
'.-urvivor of J. L. and A. to the use of W. L. 
-during the term of one hundred years for certain 
purpo^ses, and subject thereto to the use of T. L,, 
son of J. L,, for life, remainder to the Use of J. 
ami N. and ihoir heirs, to support contingent re- 
mainders ; and after the death of T. L. to the use 
of his first and other sons in tail male, with 
remainders over: — Held that under the limi- 
tation to J. and X. and their heirs they took the 
legal fee, and that this estate could not be cut 
down to an estate pur autre vie. Lewis j. Bees, 
S K. k J. 132 ; 26 L. J., Ch, 101 ; 3 Jur. (N.S.) 
12 ; 5 W. R. 96. 

Held, also, that a settlement and a recovery 
■suffered by T. L.in consideration: of his marriage 
and after he came into possession as tenant for 
life were ineffectual to bar the limitations under 
the previous voluntary settlement, Ib. 


Devise — Succession of Legal Limitations in 
JStriet Settlement.] — Where a will creates a 
succession of legal limitations of real estate in 
strict settlement, the court will not hold the 
legal estate to be in the trustees merely to pre- 
vent a contingent remainder from failing for 
want of an estate of freehold to support it. 
CnnUffe'v. B rancher, 46 L. J., Ch. 128 ; 3 Ch. D. 
393 ; 35 L. T. 578— C. A. 

A testator devised real estate to two trustees, 
their heirs and assigns, to the uses and upon the 
trusts thereinafter declared, that is to say, to the 
use of the trustees, their executors, adminis- 
trators, and assigns for the term of 1 20 years 
after his decease, if hisniece should so long live, 
and subject thereto to the use of the niece’s 
husband* for life, with remainder to the use of 
the trustees and their heirs during the husband’s 
life, upon trust to preserve contingent re- 
mainders, with remainder to the use of all the 
children of his niece who should be living at the 
•decease of the survivor of her husband and her- 
self, and the issue of such of them as should be 
then dead, and the respective heirs and assigns 
'Of such children and issue as tenants in common, j 
with divers remainders over :■ — Held, that the 
contingent remainder to the children failed for 
want of an estate of freehold to support it ; for 
the court could not, in order to preserve the con- 
tingent remainder to the children of the niece 
from destruction, hold that the trustees took a 
legal estate in fee, the testator having clearly 
-expressed his intention that they should be mere 
conduit pipes to feed the uses. Ib. 

See now the Contingent Remainders Act, 1877 
(40 k 41 Yict. c. S3). 


Recovery.]— 'Devise “to testator’s son G. 

for life, and from and after his decease unto all 
and every the child and children of G-., lawfully 
to be begotten, and their heirs for ever, to hold as 
tenants in common, and not as joint-tenants; but 
if my son G. should die without issue, or leaving 
issue, and such child or children should die before 
attaining the age of t^venty-one years, or without 
lawful issue, then I give and devise the same estates 
unto my son T., my daughter A. 8., and my son- 
in-law W. D., and to their heirs for ever, as 
tenants in common, and not as joint-tenants.” 
After testator’s death, G-. suffered a recovery, and 
died unmarried and without issue : — Held, that in 
that event the devise over must take effect as a 
contingent remainder, and wa-s therefore defeated 
by the destruction of the particular estate by the 
recovery, I)oe d. Herbert v. Selby, 2 B. & 0. 
926 ; 4 D. & R. 60S ; 26 R. R. 5S5. ‘ 


By Married Woman.] — ^QidBanchsv. Ollerfm. 
10 Ex. 168 ; 2 C. L. R. 1090 ; 23 L. J., Ex. 285! 


By Fine and Recovery.]—- See Dikes akd 
Recoveries. 


ii. Liability of Trustees. 

Joining with Tenant for Life.] —Trustees in a 
will, to support contingent remainders, joining 
with tenant for life in destroying them, are 
guilty of a breach of trust, and a purchaser, with 
notice ef the trust, is liable to make good the 
estate. Gorges v, Pye, 7 Bro. P. 0, 221 : Pre. 
Ch. 808 ; 1 H Wms, 128. 

Old Law— Legal Conveyance obtained by If trustees to preserve contingent remainders 
faud.]— If.a contingent remainder is destroyed Join in sale to one without notice, tlie piirclmser 

■ conveyance, and that conveyance is will be safe; contra, if he have notice. WilUmghhy 
fraud, equity will relieve against it. v. WilUmghhy, xlmb. 284. 

I' yerhr.,#4B; ■ , Trustees for supporting contingent remainders 

joining to destroy them guilty of a ol 


c. Destruction of Conting'ent Remainders, 
i. In General. 
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to pay debts, when there is no probability of 
issue. Davies Y, 1 Tern. 181. 

The court will not compel trustees to join in a 
sale which will not only destroy contingent 
remainders, but all the uses in a marriage 
settlement; for they are guilty of a breach of 
trust in joining to destroy contingent re- 
mainders, whether the settlem cut be vol u n tary , 
for a valuable consideration, or by will. Syuuwep 
V, Tdttam^ 1 Atk. G14. 

In Eecovery.] — ^lYhere court has at 

instance of eldest son ordered trastees to join i]i 
destroying contingent remainder.s, it has some- 
times imposed conditions on the son as a 
provision for a sister. Frewhi x. Charleten, 1 
JScj. Cas. Abr. 386. 

Til a marriage settlement husband made 
tenant for ninety-nine years, if he so long 
lived ; remainder to trustees during the life of 
the husband, Ac.; remainder to the iinst, Ac., 
sons by the marriage in tail male ; remainder to 
the first, Ac., sons of any other wife ; remainder 
over. A son is born, and of age, the wife dearl , 
and there are no other sons by the second 
marriage : the trust for preserving contingent 
remainders descends to an infant ; if for the 
benefit of the family, equity will decree the 
infant trustee to join in a recovery. WlnninfjtoH 
V. Foley ^ I P. Wins. 536. 

(In marriage lands are settled to A. for ninety- 
nine years, if he so long live ; remainder to B. 
and his heirs, during the life of A., to support 
contingent remainders; remainder to the first, 
Ac., sons of x\. il. has two sons, C. and D. A., 
the father, having mortgaged the premises, he 
and his son 0. covenant to suffer a recovery, and 
to procure B., the trustee, to join. B., the 
trustee, by answer, submits to the court ; the 
court will not compel the trustee to join, unless 
D., the second son of the marriage, will consent. 
Townsend v, Lawton^ 2 P. Wms. 3 T9 ; ISelect 
Ca. Ch. 71. 

The court will not compel a trustee for 
preserving contingent remainders to join in a 
recovery, unless to continue the estate, or under 
very particular circumstances. Bernard v, 
La^ye, 1 Bro. C. 0. 534. 

A., tenant (of a settled estate) for ninety -nine 
years, if he should so long live ; remainder to 
trustees to preserve, Ac., remainder to his jir-st 
and other sons ; remainder over to X. and .B. His 
sons, being indebted, assigned this settled estate 
in trust to their creditors, and agreed to suffer a 
recovery. The creditors filed a bill against X, 
and B., and against the trustee to preserve, Ac. ; 
to compel him to join in the recovery. Per 
curiam, the court will effectuate the intention of 
a testator as far as possible, to preserve the 
limitations he has made, where the uses are 
executory ; and as there is no similar case, in 
which the court has decreed the trusteo.s to 
join, it ought not to be done here. Bill dis- 
missed. Woodltmtse v, Ilosliins, 3 Atk. 22, 


trust ; and no divorsity, whether tlie. settlement 
be voiuntjiry, or for a valuable cOTisideratioii, or 
by will only. Mansell \\ Mansell^ 2 P. Wms. 078 : 
'Ctis. t. Taib. 252. 

A settlement was made by a third person to 
the use of the liusband for ninety-nine years ; 
remainder to trustees dni'ing liis life, Ac. ; re- 
mainder to the wife for life ; remainder to the 
tir.st, Ac., sons of the mtiri'iage : remainder to the 
heir.s of the body of tb,c hu.sband ; remainder to 
the right lieirs of tii.c hnshaiid : there was no 
issue, of tlie marriage, and the triistee,s joined in 
•cutting off rernaiialers, yet the court refused to 
puni.sli tliem at the. suit of a remote remainder- 
nian. Tliynny v. Plgyot, Giib. Ex. Eep. .34. 


Waste by Tenant for Life.] — Trustees to pre- 
•seiu'G. Ac., are not to iierrnit the tenant for life 
or years, by destruction of that e.state, to bring 
forward a remainder to himself or another, for 
ihe purpose of cutting timber. Stansfiekl v. 
ITuherytuun, 10 Ves. 278 ; 7 11. R. 409. 

Trustees to preserve, Ac., may bring title to 
stay waste by tenant for life. Perrot v. Perrot^ 
3 xAtk. 95. 


Tenant for Life also a Trustee. ]— Where 
tenant for life under will, with remainder in tail, 
also made trustee to preserve remainders over, 
he is not guilty of bimch of trust by joining 
with rem.ainderman in tail, to destroy remainders 
■over. Oshrey v. Bury, 1 Ball A B. 58. 


Coining in a Eecovery to Bar Entail. ]—Triistee 
to preserve contingent remainders, joining in a 
recovery with the remainderman in tall, having 
attained twenty-one ; — Held, no breach of trust, 
•ami no objection to a specific performance. 
Blsooe V. Perkins, 1 V. A B. 485 ; 12 R. R. 279. 

Trustees to preserve contingent remainders, 
joining in a recovery : — Held, with reference to 
the circumstances and occasion, no breach of 
trust. xlTuUf’fy V. 16 Ves. 283. 

Generally, trustees joining to destroy the con- 
tingent remainders, before the tenant in tail is of 
age, is a breach of trust. Id. 

" If a trustee joins with a cestui que trust in any 
conveyance to bar tlie entail, it is no breach of 
trust, for it is no more than what he may be 
compelled to do, though the trustee himself 
might have barred such entail without his join- 
ing, and that not only by fine or recovery, but 
aiS) by feoffment, bargain or sale, devise or sur- 
render (if no custom to the contrary In the latter 
case). See (foodrleh v. Browii. 1 Ch. Oa. 49 ; 
Waslihwn v. Downs ^ 1 Oh. Ga. 2Vd\ Dlyhy 
{^Lord') V. hanyioortli, 1 Ch. Ca. 68 : Nortlh v. 
Cliampernoon, 2 Ch. Ca. 64, 78. 


iii. Order on Trustees to Convey. 

Trustees ordered to Join — In Sale.] — Trustees 
to preserve contingent remainders in a voluntary 
settlement, decreed to join in a sale for payment 
■of debts. Basset v. Clapham, 1 P. Wms. 358 ; 
2 Eq, Cas. Abr. 748, pi. 1. 

’ Trustees in a marriage settlement, for pre- 
■serving contingent remainders (there being no 
issue), are decreed to join in a sale, the settle- 
ment being only of an equity of redemption, 
and the wife consenting to the sale. . Platt v. 
Bprigy, 2 Tern, 303. 

Whether a trustee for preserving contingent 
remainders shall foe decreed to join in a sale. 


7. Executoby Devises. 
a. Ill G-eneral. 

ITature of Executory Devise.] — Executory 
devise is , in its nature equitable, and becomes 
legal estate only by application of the statute of 
uses, which executes every species of Interest 
that a court of equity would before : and that 
has been extended to cases not in contemplation 


iilHI 

‘ 
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oi; the statute. Pernj v. Phcllps^ 1 Ves. 255. and died ; afterwards 0. married, and had 
And see Ghmy^ v. 'Monotoji, 3 Bing. 18; 10 issue a daughter, and tlied : the limitation to the 
Moore, 458 ; 3 L. J. (o.s.) 0. P. 189 ; 28 R. R. daughter of C. is well supported by the estate in 
550. the trustees ; or, if not, is good as an executory 

Beviso of i)ersonal estate, and of rents and devise; and the profits, &c., sliali go to the cliil- 
prohts of real, in trust, to accumulate and to be dren of B. Chapman v. Blunett, Cas. t. Tallx 145„ 
laid out in lan<l to be conveyed with the real to Gift to testator’s brother, without any restric- 
the youngest or only son of the trustee, at tion as to his children, to whom he shall leave, 


twenty-one : — Held, a vested interest by execu- before or after his 


such part of the 


tory devise in an only surviving son, and not to testator’s inheritance as their conduct maj’ 
wait till the deatli of the father, hut liable to be deserve ; but if at the death of his brother there- 
divested by birth of another son. The trustee should be no children, then to A. ; this is an 
survived his son several years, and received the executory devise, wliich, if it took [dace, woul;! 
rents and profits till his death, but never laid defeat the interest of the children of the brother, 
them out in land as directed; those accrued Lieuta7i(l Agcmh, Q. Q.. 

after the son made his will : — Held, to be an It is a certain rule of law, that if such a con- 
equitable interest in land, and therefore to pass struction can be put upon a limitation as that it 
by it. jT/a, 251. may take effect by way of remainder, it shall 

A limitation by way of executoi’y devise, which never take place as a springing use, or executory 
is not to take effect until after the determination devise. (Jarioardine v. Cancurdhie, 1 Bdcn, 28„ 
of a life or lives in being, and a term of twenty- No case of a springing use ever introdLiced in 
one years in gross, and without reference to the the middle of a limitation, but it aiways- 
infancy of any person, who is to take under such conies in afterwards, and determines the first 
limitation, or of any other person, is a valid limita- gift in fee ; and whenever it happens to arise, it 
tion. 8eciis, if to the term in gross of twenty-one displaces the first gift, and changes the uses in 
years be added the number of months equal to favour of other persons. 7^., 44. 


the period of gestation. Oadell v. Palniei\ 1 : 
Cl. k F. 372 ; 7 Bligh (N.S.) 292 ; 10 Bing. 140 ; , 


Conditional Limitation taking Place as an 


3 ^I. & Sc. 57 — PT. L. (E.) Affirming 8, 6'., nom. Executory Bevise.] — W. H., by will, gave 1007. 
Bengougli v. Bdridge, 1 Sim. 173 ; 5 L. J. (o.s.) to his daughter Frances, 450Z, between two other 


Ch. 113. 


daughters, and then devises his land in trust for 


A devise to A. and B. and their heirs, in a term of ninety -nine years, with a power to 
default of issue male and female of the testator’s raise a less term ni)on trust, that if his wife 
own body, is, at the testator’s death, a devise in should within four years pay off the 550^, then 
possession, and not an executory devise ; the the lands to go to her for life, and after her 
contingency being determined at the instant the deatli to W. H-, his son, and his heirs, male and 
wnll takes place, viz. at the death of the testator female, and for want of such issue, to him and; 
without issue. French v. Caddell^ 3 Bro. P. G. his heirs for ever. This is a conditional limita- 
257. tion in the ivife, taking place as an executory 

Devise to A. and B. and their heirs, to sell and devise, and the freehold descended to the son as 
dispose at their discretion of all the testator’s heir-at-law to the testator, till the four years 
rights in S. belonging to the manor of M., and elapsed, or his wife had performed the condition,, 
all his right in M., if an act should pass for as a part of the inheritance imdis[)Osed of, aiicl 


enclosing the same within twenty years, to pay 
the proceeds to the several persons therein men- 


by this devise the son had a good estate tail in 
the inheritance, expectant on the determination 


tioned. An enclosure act passed within the of the term of ninety-nine years. Hagward v* 
twenty years, and various allotments were made Stilling fleet. 1 Atk. 422. 


in respect of the testator’s estates : — Held, that 
the devise was in the nature of an executory 


Alteration of Devolution of Estate at Moment 


devise to take effect on the passing of the act. of Devolution Over — Condition Repugnant ta 
And the decree declared the parties claiming Prior Gift.] — A father devised houses to his four 
under the devise to be entitled to one-fourth sons, share and share alike, with a proviso against 
part of the moneys produced from the sale of division or alienation wdtboiit their respective 
allotments in S,, in respect of the testator’s consent, and in case of no such distribution being 
messuage and lands in S., and to the whole of made certain executory gifts over were made : — 
the moneys produced by the sale of the allot- I-Ielcl, that the executoiy devise was t^oid. SJuut:' 
merits in respect of the lands in M. Gardner v. v. Ford^ 47 L. J., Ch. 531 ; 7 Cli. D. 069; 37 
Lgdd.im, 3 Y. k J. 389. L. T. 749 ; 20 W. R. 235. 

A. devises his freehold, coi^yliold, and lease- An executory devise, which would defeat oi- 
hold, and all his real and personal estate not abridge an estate in fee. and alter the course of 
before dc-ivised to three trustees, their heirs, &c., devolution, and can only take effect at rite 
ill trust to pay his son B. an annuity ; and if he moment of devolution, is void. Ih. 
should have any child or children, the residue of An executory devise, which would defeat an 
the rents, duringB.’s life, for the education and estate, and wmuld take effect on tlm exercise of a- 
benefit of such child or children ; and after B.’s right incident to that estate, is void. Ih. 
decease, a moiety of the trust estate to such 

child or children as he shall leave, their heirs, After a Fee Simple.] — T, devised alibis. 

&c., the other moiety to the child and children real and personal estate to his wife for life ; re- 
. of his grandson C.-,, and every other child and maindcr to his son and his heirs for ever ; and if 
' ■ children of his daughter S., theii' heirs, <fcc. he should die without any heir, Ihen to plaintiff. 

And if B. die without issue, the first moiety to A., by will, devised tlxe wliole to plain tiif, but 
■fykC., and other child and children of B., and their he neither levied a line nor suffered a recovery. 

’ heirs, &a ; and directs an annual payment to This is a fee mountedupona fee, and a void devise 
such wife as B. shall marryv - The testator died; both at Jaw and erjiffty, Tilhi/rg v. Barhut. 
'isstte' a .son a-nd daughter. 3 Atk. 617. 
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Estate Pur Autre Yie.] — A„ having an 

•estate fi>r three lives, settles it to' the use of 
hiniself in tail, remainder to B. : the remainder 
is void, or if good, it might be barred by deed, 
surrender, or other conveyance. v. 

2 Vein. 225. ' 

_ — po^ex of Tenant for life to Defeat 
"Executory Devise.] — Leaseholds for lives were 
■devised to A. and his heirs, and in case A. died 
%Yitbout issue, to B. : — Held, in analogy to a fee 
simple, that A. could not by dealing 'with the 
property defeat the executory interest of B. 
Barlvya Settled Bdates, In re, 50 L. J., Ch. 
769 ; 18 Ch. D. 621 ; 45 L. T. 483 ; 29 W. K. 
eo9. 

Contingent Remainder or Executory Devise — 
to Children Living at Death of Tenant for 
Life as before or after His Death Attain 
Twenty-one.] — Devise to a son for life, and from 
■and after his decease to the use of such child or 
•children of the son living at his decease, “as 
•either before or after the death” of the son 
■should attain twenty- one : — Held, an executory 
devise, and that the gift did not fail by reason of 
the son’s children being infant.s at his decease. 
Zechmere mid Lloyd, In re (18 Ch. D. 524 ; 46 
L. T. 551) followed, Bracheiihw'y v. Gihions 
i(2 Ch. D. 417 ; 45 L. T. 551) not followed. 
BeauY. Bean, 60 L. J., Ch. r>53 ; [1891] 3 Ch. 
150 ; 65 L. T. 65 ; 39 \Y. B. 568, 

Gift to Children Living at Death of 

Tenant for Life or thereafter to he Born.] — 

Testator gave an estate to his wife Elizabeth and 
her assigns for life, and after her decease unto 
.^ill and every the lawful children of his son 
William living at the time of the decease of his 
•wif e Elizabeth or thereafter to be born, in equal 
^shares as tenants in common : — Held, that this 
was an executory devise, and the children born 
:after the death of the tenant for life were 
•entitled to share equally with those born before 
her death. Bracltenlmry v. Gilbons, supra, and 
Leehmere and Lloyd, In re, supra, observed upon. 
Miles V. Jarvis, 52 L. J., Oh. 796 ; 24 Ch. D. 
d33; 49L. T. 162. 

Equitable Kemainder — Attaining Twenty- 

.:five— Kame and Arms.] — A testator devised and 
bequeathed real and personal estate to trustees 
upon trust to pay the income to his wife during 
her life, and after her decease, if H. was then 
living, to retain the rents of the realty to their 
own use during his life, and to pay him the 
income of the personalty during his life, and 
after his death upon trust to convey and transfer 
the real and personal estate to such son of M. as 
should first attain the age of twenty-five years, 
upon condition that such son of M. as should 
become entitled to any property under the will 
should, within two years after he should so 
become entitled, take the name and arms of the 
testator. At the testators decease M. was living, 
.and had no son who had attained twenty-five, 
but his eldest son attained that age during the 
lives of the widow and H. This son died in the 
lifetime of H. without having taken the name 
and arms of the testator : — Plelcl, that the direc- 
tion to the trustees to convey on the death of H. 
did not create a contingent equitable remainder, 
but was an executory devise, Alhiss v. Burney, 
Binch, In re, 50 L. J., Ch. 348 ; 17 Oh. D, 211 ; 
44 L. T. 267 ; 29 W. E. 449— -C. A. 


Limitation Over — Invalidity of One Alterna- 
tive.] — Thongh a gift over may, as to one alter- 
native, operate as an executory devise, it will not 
necessarily do so as to another; and if the second 
is that which in fact occurs, the gift may be 
treated as a good contingent remainder. Doe d. 
Evers v. Challis, 7 H. L. Gas. 531 : 29 L. J., Q. 13. 
121 ; 5 Jur. (K.S.) 825 ; 7 AY. E. 622. 

The invalidity of one alternative will not 
necessarily defeat the other. IK 

— — Cesser of Life Interest— Eorfeiture.]— A 
testator, by will dated in 1870, devised real 
estate to his son for life, and after his death to 
the son’s children then or thereafter to be born, 
who should live to attain the age of twenty-one, 
or, being daughters, marry, in equal shares as 
tenants in common. He declared that in case 
his son should attempt to dispose of his life in- 
terest, or should become bankrupt, or in case the 
estate devised to him should be taken in execu- 
tion by any process in law for the benefit of any 
creditor, the devise should immediately become 
absolutely void and cease as if he were dead, ami 
the estate should thenceforth absolutely vest in 
the person or persons who, under the limitations 
thereinbefore contained, would be next entitled 
thereto. The testator died and the son entered 
into possession. An order was made appointing 
a receiver of the rents and profits of the son’s 
interest under the will in respect of a debt f »r 
which judgment had been signed against hi n. 
At that time the son had two children, only (»iie 
of whom had attained twenty-one, or marrie i ; 
subsequently two other children were born : — 
Held, that the limitation to the son’s children in 
case of his life interest being taken in execui ion 
was an executory limitation and not a conringt. nt 
remainder, and included all such cliihlnn, 
whenever born, who should attain twenty-one, 
or, being daughters, marry. Blaehnan v. Fti,sh, 
[1892] 3 Ch. 209 ; 2 E. 1 ; 67 L. T. 802— C.' A. ' 

— — Hainteixance of Infants.] — Testator, bv 
will executed before the passing of the Contingent 
Eemainders Act, 1877, devised freehold projierty 
to the use of E. for life, and after her death to 
the use of trustees, their heirs and assigns, dui-ing 
the life of S., upon trust for S.. and after her 
death to the child or children of S., who being 
sons should attain twenty-one, or being daughters 
should attain that age or many. The testator 
then directed that after the death of the survivor 
of B. and S., his trustees might, during the 
minority of any child of S. for the time being 
presumptively entitled, receive the rents of the 
premises or the share thereof to whicli any such 
minor should be actually or presumotively 
entitled, and apply the same for his or her 
maintenance, and directed that the unapplied 
income should follow the destination uf the 
share from which the same should arise. On 
the death of the survivor of E. and S., there 
were five children, three of whom were infants 
and unmarried : — ^Held, that the children took 
the legal estate ; but, looking to the maintenance 
clause, there was a sufficient intention expressed 
on the whole will that infants should share, and 
that therefore the gift must be construed as an 
executory devise and not as a contingent'.- 
remainder. Bourne, In re, Jlyrner v. Barph^y, 
56 L. J., Ch. 566 ; 50 L. T. 388 ; 35 W. E, 359. 

Tenant in Fee Simple — Executory Limitati^ri 
Over.] — A testator devised realty to trustees on 
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trust to pay the rents and income thereof to his 
wife for the maintenance, education, and hetient 
of his infant son until twenty-one, withoiit 
liability to account for the same, and upon his 
said son attaining twenty-one, then upon trust for 
him absolutely; but if he should die under 
twenty-one without leaving issue, then upon 
trust for his said wife during life or widowhood, 
with remainder over : — Pleld, that the infant son 
was a tenant in fee simple in possession, with an 
executory limitation over. Morgan s Estate^ In 
re, 53 L. J., Ch. 85 ; 24 Ch. D. lU ; 48 L. T. 
964 ; 31 W. E. 948. ^ 

A. devises his real estate to B., his brother, 
for life, then to trustees to preserve, &c., re- 
mainder to first and other sons in tail, with 
pow’er to make Jointure ; and if his said brother 
had no son, or if he had and such son died with- 
out issue male, then to C., and his first, <S:c., sous 
in like manner, and willed that his plate, jewels, 
&c., should go to the heirs male of his family 
successively, as his real estate is settled, as much 
as they could by law. B. having no son, limi- 
tation to C. held good by way of executory 
devise. Gower v. Grosve%or, 9 Mod. 249. 

A residuary estate was given to three brothers 
and a nephew, for their lives as tenants in 
common, and after their decease, then in trust 
for their heirs and assigns as tenants in common. 
The will then contained provisions that the 
shares of any or either of their children, dying 
under twenty-one without issue, should go to the 
survivors, and that the share of such child as died 
under tw^enty-one, leaving issue, should go to the 
children of such child; but that in case one child 
only of the brothers and nephew should attain 
tw’enty-one or be married, then in trust for such 
child, his or her heirs or assigns : — Held, that the 
brothers and ne]^ hew took an absolute^ vested 
interest in the residuary estate, with an ■ 
executory devise over in case of children being 
born, Sj)e 7 ice v, Jlaudjord-, 27 L. J., Ch. /67 ; 
4 Jur. (N.s.) 987. 

Estates in Pee Simple Cut Down to Estates 
Tail.]~-6k^ Will. 

Clear (rifts Not Cut Down by Doubtful 
Expressions .] — See Will. 

b. Eailiire of Prior aift. Effect on Execu- 
tory or Substituted Grift. 

C^ift of Freehold Property for Hospital— Gift 
over on Failure of Inhabitants to carry out 
Scheme.]— Devise of a house to the inhabitants 
of B. to found a lying-in asylum, the executors 
to call a meeting of the inhabitants within a 
mile round to appoint a committee and trustees 
to carry out the scheme ; testator’s godson to be 
one of the said trustees. “ But in the event or 
the said inhabitants not appointing a committee, 
or not [being] willing to carry out the same 
scheme,’'' then a devise over to the testator s 
godson Held, upon the principle of -j. 

Westooril) (Free. Ch. 316 ; Grilb. Eq. E. 74 ; 
1 Eq. Gas. Abr. 248, pi. 10) and v. 

Ward (1 Ves. Sen, 420), that the devise over was 
valid, notwithstanding that the prior devise 
failed to take effect by reason of the. statute of 
mortmain, and not in the .manner contemplated 
by the testator. Jlall v. Warren^ 9 H* L. Cas. 

' p 7'ifur. (N.'S.) 1089 H. T. m r iO W. B. 
60. ' f 28 'OE. f Oi ‘ ■ . 


And see v. Hodgson, 15 Bim. 146; 
15 L. J., Cb. 290; and Ph'd.jwtt r. St Georgds 
Hospital, 21 Beav. 134 ; 25 L. J., Ch. 33 ; 4 \\ . E, 
41. And see S. C., 5 Jur. (N.s.) 1102 7 Iv 

659. 

Gift over— On Death of Child under Twenty- 
five— Child stillborn.]— Testator gave his estate 
to trustees, to apply the profits for liie use of the- 
child with wiiich his wife w^as tlmn pregnant,, 
during infancy, and at tw'enty-five to the^ chiloi 
in fee ; but in case the child shonlid die before* 
twenty-five, without issue, remainder over ; 
the child wms stillborn.^ Afterwards^ testator 
made a codicil affirming his will, and diied with- 
out issue. Forty-three weeks after his death,, 
his widow w'as brought to bed of a son ; this soio 
cannot take the estate, though found to be- 
legitimate, but it shall go to tlie devisees over,,. 
Foster v. Cooh, 3 Bro. C. C. 347. 

After Death of Tenants for life if Chil- 
dren should die under Twenty-one.] —Bequestr 
of pecuniary legacy to A. for life, with remainde?.* 
to B. his wife, for life, remainder to such children 
■ of a’ as should be living at the death of the.- 
suivivors of A. and B., to be paid at twenty-one ; 
with survivorship in case of the death of anj; 
such children under twenty-one, with a gift over 
to C. after the death of A. and B. if all such 
children should die under that age. A. had tw c- 
children, who both attained twenty-one, Mit diecl 
in his lifetime, leaving issue Held, that the* 
gift over to C. too^it effect. TT v. Mo'uuty 
2 Beav. 397 ; 1 Jur. 2G2. 

On Death within certain Time and nc>" 

Testamentary Disposition.]— A testator, by his 
will, gave his residuary estate upon trust for 
his wife for life, providing she should _ survive* 
him tw'elve months and remain imniamed, ana 
he gave to his wife power to dispose by will o| 
one half of the estate, and gave the other halt 
after her decease to his sister J., or, m case ot 
her predecease, to other persons ; and he directed, 
that, in case of his wife dying_ within tw'elTe* 
months from his owm decease, his wHole estate- 
should so to his said sister, with a gift over as- 
before in case of her predecease, and he made a 
similar provision with respect to one_ hail ot 
the estate in the event of his wife omitting to* 
make a will. The testator’s wife died in Ins 
lifetime, and his sister J. survived him Held, 
that the contingencies against wiiich the testator* 
o*uarded, and wiiich the court, in construing 
the will, was bound to regard, w'ere the^ event ot 
his wife not being alive at the expiration ot 
tw^elve months from his owm decease, and the- 
event of there being no testamentary disposition 
by her, and that, in the events wiiich had hap- 
pened, the gift over in favour of the ttstatoi* &■ 
sister took effect. Earies v. Earies, 47 L. 1. 40 y 
30 W. E. 918. 

Upon Failure of Heirs of the Body, or 

making a Particular Disposition.]— A testator 
devised specific shares in an estate to several 
persons, nominatim, to hold the same as tenants 
in common, and not as joint tenants ; and in the 
event of any of them dying before having heirs- 
of their body, ‘‘or” making a particular disposi- 
tion of his or her property, then his other share* 
was to go to the survivors i Held, that the 
devisees did not take estates tail, but estates ira 
fee ; that the gift over could only take effect on 
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the happcniii" of two events ; that the word 
“or"’ must be read “and,” although in effect it 
introduced a condition repugnant to the estate 
previously given, and made the gift over void. 
Greatad v. Greated, 2(> Meav. <521 ; 28 L. J. Ch. 
756 ; 5 Jiir. (is^.S.) 454 ; 7 W. It. 367. 

Afterhorn Illegitimate Son.]— So far ' as ■ 

limitations of real estate, in a will or settlement, 
are illegal and void, the estate remains subject 
to the subsequent limitations, or if not affected 
by them, it belongs to the settlor or testator, and 
the insertion of the illegal limitations has no 
effect on the subsequent limitations in the same 
settlement; therefore where an estate was limi- 
ted to A. in fee, but if he die under twenty-one, 
and without issue, then to an afterborn illegiti- 
mate son, in fee ; but in case there should be no 
such, or, being such, he should die under 
twenty-one, and without issue, then to B. in fee : 
— -Held, that the executory devise to B. is good, 
and on the death of A., and the happening of 
the contingency of the death of the afterborn 
illegitimate child, under twenty-one, and without 
issue, the estate would vest in B. ; but if there 
should be no such child, or if such child sliould 
attain twenty-one, the heir takes the estate as ' 
undisposed of. Lomas v. Wright^ 2 Myl. & K, 
769 ; 3 L. J., Ch. 68. 

Lapse— G-ift over on Death, under Twenty-one 
— Death in Lifetime of Testator.] — Devise to 
A. and her heirs, but, if she dies under twenty- 
one and unmarried, to B. and her heirs. A, dies 
in the life of the testator under twenty-one and 
without issue, but having been married : the 
heir is entitled. Williams v. Chltty^ 3 Ves. 546 ; 
3 R. E. 71. 

Bhrst a devise to A. at twenty-one, and if she 
die under twenty-one to her children, or if she 
die under twenty-one and no children then over. 
A,, survived twenty-one and had children, and 
then died in the lifetime of the testatrix ; decided 
at law, that A.’s children could not take, the 
above being a condition precedent, contrary to 
the opinion of Lord Tlmrlow, Cli. Boo v. 
hant^ 3 Bro. C. 0. 393 ; 4 Term .Rep, 706. And 
see Caltliorpe v. Gough, 3 Bro. 0. 0, 395, n, ; 4 
Term Rep. 707, n. 

A testatrix devised real estate to her trustee 
and his heirs, in trust out of the rents to main- 
tain her son William until lie attained twenty-one, 
“and when and so soon as” lie should attain 
twenty-one, she devised .it to him in fee. But 
in case he should die before attaining twenty-one, 
to his children, if any, or if none, then to the 
defendant. The son did attain twenty -one, and 
died without issue in. the lifetime of the testatrix. 
There being no heir or next-of-kin of the testa- 
trix : — Held, that the trustee was entitled to 
hold the real estate beneficiaily. Cox v. Parlwv, 
22 Beav. 168 ; 25 L. J., Ch. 873 ; 2 Jur. (N.s.) 
842 : 4 W. R. 453. 

Devise over if Devisee should not Give 

a Release in a Certain Time.] — Devise on 
condition that the land should go over to another 
if devisee did not give a release in three months 
after testator’s death ; devisee dying in the 
testator’s lifetime, the devisee over shall take 
instead of heir-at-law ; this being a conditional 
limitation, and not a strict condition. Avelynt 
V. Ward, 1 Yes, sen. 420. 

Death of Child Without Issue over 


Twenty-one in Testator’s Lifetime. ]--A testatcu, 
by his wh II, which recited and was intended to 
carry into effect articles made on the marriage 
of his daughter, devised real property to trustees 
to the use of the husband for life, or until 
bankruptcy or insolvency, and after banlcrnptcy 
or insolvency to the use of trustees during Hjc 
joint lives of husband and wife to pay the rents 
and profits to the wife for her separate use. wiiii 
remainder to the wife for life, with remainder to 
trustees to preserve contingent remainders, with 
remainder, subject to a power of ap}joint niei it , 
to the children of the marriage in fee as tenants 
in common, with benefit of survivorship, and it’ 
only one child, then to that one ; and in case 
every child born or to be born should die iin<l(‘r 
the age of twenty-one, and without leaving 
lawful is.sue born or to be born indue time after- 
wards, then to the use of the heirs and assigns of 
the wife as if she had continued sole and un- 
married. There was one child living at rlie dab.; 
of the will. All the children died without issue 
in the lifetime of the testator, one having at- 
tained the age of twenty-onej^ears. The husband 
became insolvent, and afterwards joined with the 
; wife in a conveyance to such uses as she should 
by deed or w’ill appoint. She appointed l>y will 
to S. : — Held, that a child having attained the 
age of twenty-one years, the ultimate limitation 
never took effect, that the case \Yas one of la[>se, 
and that the heir-at-law was therefore entiiled 
to the property. Tarhuelt v. Tarhuch (4 L. J., 
Ch. 129) approved. Broolmaa v. Smith, 41 
L. J., Ex. 114 ; L. R. 7 Ex. 271 ; 26 L. T. 974 ; 
20 W. R. 906- Ex. Ch. 

See also ante, 2 — 4, and post, C. 7, a, 

A7id see Condition. 


c. Failure of Executory Grift Over; 

Effect on Prior Gift. 

Life Interest to A.— Gift Over on Marriage 
and no Children — Death in Lifetime of A.] — A 
testator gave real and personal estate to his 
daughter A., and to two other persons, u|,)on 
trust, to permit A. to receive the rents and in- 
terest for life, for her separate use, and after her 
decease, in trust to convey to her heirs, executors, 
(fee. ; but, in case A. should mai-ry and have no 
children, then the property to belong to D. ; or 
in case of his decease before A., tfien to his 
children : — Held, that A. took an absolute equit- 
able estate, wuth an executory gift over, to D, 
and his children ; and D. having died in the 
lifetime of A., leaving no children : — Held, that 
A. was absolutely entitled to the property. 
Jackson v. Nolle, 2 Keen, 590 ; 7 L. J., Ch, 133 
2 Jur. 251. 

Death under Tweaty-one Without Issue — 
Charitable Gift Over Void.] — A testator devised 
lands in fee, but declared that if the devisee A.. 
died under twenty-one, and without issue, then 
the lands should go to a charity. The gift to the 
charity being void : — Held, on the authority of 
Doe V.- Byre (5 C. B. 746), that the gift to 
A. was divested by the charitable gift over, 
although that gift was for all other ])urr>oses 
void. EoUnsm if,. Wood, 21 L. J., Ch: 726 ; 4 
Jur. (N;a)' 62'5 .6 W. :R.. 728. ' 

A testator devised his real estates to trust cos, 
their heirs and assigns, upon trust j to a[>ply the 
rents for the maintenance of his daughter till 
twenty-one, and then to convey the estates to 

.V • 51—2 
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his dau|?htcr, her heirs and assigns ; and in case of the son’s widow, who might be a person an- 
his daughter should die under twenty-one, then born at the testator’s death : — hlekl, that the gift 
upon tnist for the ab.solute use ancl benefit of \vas not a gift to such ehildreii of the sou anti 
such issue as tenants in common, but if she daughter as should be living at the periotl of 
should die under twenty-one without issue, then distribution and the issue of such of them as 
upon trust to sell the property and pay the pro- should be then dead, but a gift to all the 
ceeds to a charity. The daughter died under children of the sou and daughter, with a gift 
twenty-one without issue, and the gift over over by %vay of substitution of the shams of such 
being void under the statute of mortmain: — of them as might die before the period of dis- 
Heid^ that the original devise to the testator’s tribution leaving issue — that wlien the gift over 
daughter, a.ssuming that she took an absolute of any share was void for remoteness the original 
estate in fee simple, was divested by the sub- gift remained unaffected — and that the heir-at- 
sequent gift over, although that gift had failed, law had no title. Goodier, In I'c, Goodier v, 
and that the trustees of the will became entitled Johnson, 51 L. J., Ch. B69 ; 18 Oh. D. 441 ; 45 

to the estate. Id, L. T. 515 ; 30 W. R. 440--0. A. 

Seo also, ante, 4, and post, C. 7, h, 

Porfeiture on Alienation — Acceleration of ^ \ ^ 

Subsequent Interests.] — Specified freeholds and Construction of Gift over in Particular Events, j 

leaseholds were given by will to trustees upon — Will. 
trust to permit the rents to be received by H. 

for life, and after his death to convey to his S- Shiftinci Clauses. 

children on their attoining twenty-one, with a Constenetlon and Operation, 

proviso that it H. charged or incumbered the 

property, the gift to him should be absolutely In General.] — See Mi oldidlnoait v. 

forfeited, and that in such case the gift in favour thwait, 29 L. J., C. P, 75; 5 Jur. (N.s.) 137 : 

of his children should at once take effect, and be 7 W, R. 451 — Ex. Gh. Affirming 4 0. B. (n.s.) 
acted upon by the trustees as thereinbefore 790 ; 2S L. J., C. F. 121 ; 5 Jur. (K.s.) 41 ; 7 
■directed. H., by a memorandum in writing, in W. R. 1 17. 

1869, charged his life estate in favour of W. Shifting clauses, which take away an estate 
"VT. shortly afterwards, on hearing of the clause from the owner, are construed strictly. Wahoes- 
of forfeituj;e, and before he had taken any benefit Uy v. Gemvcl, 29 Beav. 321 ; 30 L. J., Ch. 435 ; 
under the charge, repudiated the security, and 7 Jur. (n.s.) 1041. 

obtained another security from H. In 1874 the A testator devised an estate to his eldest 
trustee of the will, by leave of the court in an nephew and his issue, subject to a shifting 
administration suit, filed a bill against persons clause, requiring them, under pain of forfeiture, 
wdio wmre in possession of the property under a in case they should also become seised, under 
title derived from a lessee of H., to make them any no-w existing or future will or settlement 
account for the rents. H. had no children ; — or other assurance (exce[)t actual purchase for 
Held, that the memorandum of charge produced money),” to a Lincolnshire estate, to convey it 
a forfeiture of the life interest of H., although to the younger nephews and their issue male. 

had never claimed any benefit thereunder, At the date of the will, and at his death, the 
and had afterwards disclaimed it, and although eldest nephew was seised in fee of the Lincoln- 
H. had no children, so that there wmre no shire estate, which had descended to him as Imir 
persons to take under the gift over. Hurst v. of his father : — Held, first, that he was not 
Hurst, 51 L. J., Ch. 729 ; 21 Ch. H. 278 ; 46 bound by the shifting clause ; but the nephew 
L. T. 899 ; 31 WL R. 327 — C. A. having, after the testator’s death, by deed 

conveyed the estate to the uses to which it 
Gift to a Class — Substitution.] — A testator should be conveyed as a compliance with the 
directed his trustees, after the death of the will. Held, secondly, after his decease, that 
longest liver of his son, his daughter, and any the deed was as operative as if he liad been 
widow whom the son might leave, to sell his real compellable, under pain ■ of forfeiture, to 
estate and to stand possessed of the proceeds execute it. Ib. 

and of the rents and profits until sale, upon Devise of an estate (Oaiisfield) to nephews 
trust to pay and apply them “unto and equally and their first and other sons, in succession, 
amongst all and every the child and children of and afterwards to nieces, with a shifting clause 
my son W. and daughter M. share and share requiring any nephew, seised of tlie Causfield 
alike, and the lawful issue of such of them as estate, "becoming also seised of the Lincoin- 
may be then dead leaving issue, such issue to be shire estate, to settle the latter on the next in 
entitled to no more than their parent or res- age of the nephews and his heirs male, “ under 
pective parents would have been if living,” He the like limitations and restrictions ” as were 
directed that if his daughter’s son then living contained in tlie will as to the Causfield 
should die without leaving issue, or, leaving estates : — Held, that the nieces were not objects 
issue, all of them should die under age and un- of the shifting clause. Ib, 
married, the trustees should pay the share which 

would have been payable to him under the above Possession of Family Estate.] — Proviso in a 
trusts to the children of J. ; and that if the will that, in case the devisee .should come into 
testator’s son. died without leaving issue, or all of possession of the family estate, the trustees 
them died under age and unmarried, the trustees should stand seised of the devised estate to the 
should pay the share which would have been use of the next person in renminder, valid ; 
payable to them under the trusts aforesaid, to and the oldest son of the tenant in possession 
the children of J. and M. The heir-at-law is the next pe.rsoii in remainder. v. 

claimed the corpus as undisposed of, on the Shrjfield, 2 Bro. C. 0. 245. 
ground that the disposition of the proceeds of Proviso that if any of the tenants for life, 
sale was void for remoteness as being a gift to a in a devise and executory trust to convey in 
class, not 'ascertainable till at or after the death strict settlement, shall become possessed of the 
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family ostate, tlie devise or limitation directed scended or devolved were dead witliont issue, 
shall thereupon cease and become void and not T. G. had three sons : the eldest died in his iife- 
take effect ; and the person next in remainder, time ; then T. G. died; — Held, that as W. G.’s 
under the said limitations or directions, there- estates came to T. G.’s second son incumbered 
upon become entitled to the possession. The with the term, S. F.’s estates did not go over 
ffrst tenant in tail is entitled under the proviso, under the shifting clause. Fazalwrly v. Ford, 4 
notwithstanding the descent of the other estate Sim. 390. S. d'. at law, 1 A. & E. 897 ; 1 N. & 3F. 
upon his father for life. Stanlry v. Stanley, 16 I ; 2 L. J., Q. E. 111. 

Yes. 491. And see Lamharde v. Feaeli, post, 

col. 1593. Recovery. — The testator bequeathed his 

residuary estate upon trust for his son for life, 

Become Entitled — Recovery.] — A testator, and after his decease for the children of his said 

devised his Maythain Hall estate to trustees, son; and he directed, that, in case his said son 
upon trust for P. M. for life, and after his dc- should at any time thereafter come into the 
(•-ease for histirst son for life : and after his decease* actual possession of an estate entailed upon him 
for the first son of such first son in tail male: (the testator) and his issue by his late uncle, li. D. 
and in default of such issue, in trust for all of P>., then and in such case the ])rovisjon which 
and every other the son and sons of P. M., he had thereinbefore made for his said son, and 
severally and successively, for the like interests all and every the trusts thereof, should cease,,, 
and limitations ; and in default of issue of the determine, and be void, and the trustees should 
body of P. M., or in case of his not leaving thenceforth stand possessed of the said trust, 
any at his decease, upon trust for T. M. for moneys for the benefit of his other children, 
life, and after his decease for his eldest son exclusive of his said son. R. D. of B,, the late- 
T. G. M., for life, and after his decease for his uncle of the testator, had settled three estates to- 
hrst son in tail male; and in default of issue uses, which included, after several estates for life- 
of the body of T. G. M., upon trust for all and and in tail, a limitation in remainder to Ms 

every other the son and sons of T. M., for the nephew (the testator) for his life, with remainder 

like estates and interests. Proviso, that if P. M. to trustees upon trust to preserve contingent • 
or T. M., their or either of their issue, should remainders, wdth remainder to the first and other 
become entitled to the Jodrell estates, then the son and sons of the body of his said nephew 
devised estates should go to the next person on- severally and successively in tail male, with divers 
' titled under the testators will, as if the person remainders over. Before the date of the will, a 

succeeding to the Jodrell estates were dead, tenant in tail, who had the then first expectant 
T. M. died in the lifetime of the testator, estate tail, joined with the first tenant for life in 
P. M. entered into possession of the devise<I a recovery, whereby such tenant in tail had 
estates and suffiered a recovery to the use of acquired the fee as to one of the three estates ; 

himself in fee. T. G. M. succeeded to the but whether that fact was known to the testator, 

Jodrell estates as tenant in tail in possession, did not appeal*. After the death of the testator 
and suffered a recovery to the use of himself the same tenant in tail came into possession of the 
in fee. xifterwards P.' M, died without having property, and suffered recoveries, whereby the • 
had a son, having disposed of the Maytham entail as to the two remaining estates was barred 
Hall estate by will. Upon bill by the eldest and he then devised the three estates to the son. 
son of T. G. M., claiming the Maytham Hall of the testator in fee, subject to certain chatges, 
estate: Held, inter alia, that the recovery under which devise the said son afterwards 
suffered by T. G. M., of the Jodrell estates, to entered into possession of the same three estates r 
tlie use of himself in fee, did not prevent the — Held, that the possession thus acquired was 
shifting clause as to the Maytham Plall estate not an actual possession of the estate entailed 
taking effect ; and that, consequently, the upon the testator and his issue within, the 
latter estate passed over to his son, the plaintiff, meaning of the will. Taylor v. llavemooil 
DFny'penny v, JDeervny, 2 He G. M. G. 145 ; (AVgH), 8 Hare, 372 ; 13 L. *J., Ch. 345 ; 8 Jur. 
22 L'. J., Ch. 313 ; 17 jur. 4G7. 119. 

“ Come into Actual Possession.”] — ^Y. G.. Recovery and Mortgage.] — By indenture 

by his will dated in 1775, devised his estates to of settlement, two estates, A. and B., were limited 
his nephew for life, with remainders to bis first to the father for life, and subject thereto the 
and other sons in tail male. T. G., the nephew’s estate A. was limited to the first and other sons 
eldest son, after his father’s death, suffered a in tail male, and the estate B. was limited to the 
recovery, and limited the estates to himself for second and other sons in like manner ; and it 
life ; remainder, subject to a term for securing a was provided that if the second son should be- 
jointure, and raising portions for his younger come an eldest son and as such should become 
children, to his first and other sons in tail male, entitled to the actual possession or to the receipt 
S. F., by his will dated in 1804, devised his of the rents and profits of the estate A., the 
estates to trustees, in trust for the second and limitations of the estate B. should cease and 
subsequently born sons of T. G. in tail male : pro- determine as if such second son were dead with- 
vided that if the lands devised by W. G. to T. G. out issue. The second son, by the death of his 
in tail male, should descend to or devolve upon elder brother, became the eldest son, and joined 
any son of T. G., or any heir male of such son, his father in suffering a recovery of the estke A., 
and the person on whom those lands should the uses of which were declared to the joint 
descend or devolve, should, under the trusts of appointment of the father and son, and subject 
Ms, S. F.’s will, be tenant in tail male of his thereto to the old. uses : in exercise of this power, 
estates, so as to be then actually in the possession the father and .son by, a mortgage in fee of the 
or receipt of the rents and profits thereof ; then his estate A, raised a sum of money which \vas paid 
estates should be in trust for the person who to the father and son : — Held, that on the death 
would be entitled to his estates under Ms will, if of the father, the estate B. shifted from the 
the person on whom W, G2s estates had so do- second son under the terms of the proviso con- 
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the word issue ” must be liiuited to such issue as 
might take or iiilierit under the liiuitatious of 
the G. estates ; and that the eh'ect of the shifting 
clause was merely to accelerate the next remain- 
der, leaving the remainders over uinrifecred; and, 
consequently, that the respondent, though in 
})Os^ession of the G. estates, was not precluded 
from takintr the 0. estates. Jelhcoew Oardiner. 
11 H. L. Gas. 828 ; 5 ]s\ LI. l-Od ; 81 L. J.. G. Ih 
2H2 ; 11 Jur. (x.s.) 24Si ; 18 L. T. 127 ; 18 W. R. 


tained in the settlement. Held, also, that the 
roe.ovcry suffered by the father and son did not 
by itself ]jrevcnt the operation of the proviso, 
and that the mortgage had not that effect, but 
that, notwithstanding both the recovery ancl the 
mortgage, the second son came on the death of 
his fath'.w into possession of the estate A. within 
tiic ineanin: 


of tlic terms of the settlement. 
Held, also, that the x^arty entitled to the estate 
A. might p.reviously to the haj_)t.')ening of the 
event meiitioncd in the proviso have so exercised 
his rights ove]- the e.state as to have prevented it 
Irom evt>r coming into the pos.scssion of the 
second -oti within the meaning of the terms of 


Certain hereditaments were settled to the use 
of the settlor in tail ; remainder to J, L. for 
life ; remninders to the eldest son of J. L. in tail 
male ; remaijiders to the younger sons of J. L. in 
tail male ; remainder to L. G. for life ; re- 
mainders over; subject to a provi.so, “that in 
case the said J. Tj., or any issue male of his body, 
should become entitled to the possession of the 
family estates of L., then and in every such case 
the uses declared of the said hereditaments to or 
for the benelit of him or them, who should so 
become entitled to the possession of the family 
estates of J. L. ; and to and for the benetit of the 
issue male of such i)erson or t>crson.s so becoming 
entitled, should cease, determine, and be al)so- 
lutelynull and void ; and then and in every such 
case, ail and singular the said hereditaments and 
premises should imniedialely thereupon, from 
time to time, divest out of tlie person or t)ersons 
so becoming entitled, and should go over in such 
and the same manner, to all intents and pur- 
poses, as if such person or pcivons so becoming 
entitled were actually dead without issue male.” 
J. L. became possessed of the family estates of 
L., in tlie lifetime of the settlor, who afterwards 
died without issue. At the time of his death, 
there were living J. L.,his eldest son J. H. L. (who 
afterwards became possessed of the family estate), 
his second son H. L., and L. C. The court had 
little doubt about the matter, but sent a case to 
the court of exchequer, by whoni it was held, 
that L. G. took an estate for life ; and it was so 
decreed. Morrics v. Zanffliani, 11 Sim. 260 ; 10 
L. J., Ch. 38: 6 Jur. 384. And see ;S'. C. at 
law, 8 M. & W. 196 ; 10 L. J., Kx. 2S9. See 
also 3. O.y nom. Sandford v. Morriee. 11 Cl. k F. 
667. 


The decisions ni the cases of Fazahtrlnj v. 
/Voy/, supra, and Taylor v. Ilareicood (^Earl') 
supra. a])provedof. Ih. 

During the life of the father, a portion of the 
estate A. was sold, and tlie pj'oceeds applied to 
the purchase of the land tax of both estates 
.Held, that on the estate B. shifting under the 
X> revisions of the settlement, the second son had 
no claim 


against that estate for the amount 
expended in the purchase of the land tax of that 
estate. Ih. 

When an estate is once fairly taken out of the 
settlement containing a shifting clause, the shift- 
ing clause is at an end, and it matters not whether 
t-lio ewState comes back or not. Ih. 


Bead without Issue.] — A testator, who was 

ill the date of his will entitled in remainder, uxTon 
an event which afterwards happened, to the G. 
estates as tenant for life, with remainder to his 
first and other sons in tail male, remainder to his 
brother for life, remainder to that brother’s first 
and other sous in tail male, remainder to the tes- 
tator's first and other daughters in tail male, with 
2 ‘(‘mainders over, devised the C. estates, of which 


tail general: with similar limitations in favour 
of the first and other sons of the second and third 
sons of the testator : remainder to the first and 
oilier daughters of the testator’s first, second, and 
other sons successively in tail male ; with re- 
mainder to the first and other daughters of the 
testator’s first, second, and third sons succes- 
sively in tail general ; with remainder to the 
unliorn sous of the testator in tail general ; with 
remainder 1o the testator’s oldest daughter for 
over. The testator then 
shifting clause, that the G. estates 


A testator settled estates in P. upon T. G. and in's 
issue male, and |:)rovided that if T, G. or his issue 
male should become entitled in possession to the 
estates settled on the marriage of C. in the county 
of 8., the trust in favour of T. G. and his issue 
male should cease for the benefit of those next in 
remainder. C. became under his marriago settle- 
ment tenant for life of the 8. estates, with re- 
mainder to his fii'.st and other sons in tail male. 
After the death of the testator he joine<l with Ins 
eldest son in destroying the entail, and thereupon 
some portions of the estates were sokl and 
certain charges were imposed upon rho Te.S}ilue, 
which was re-settled. Ruder the re-scttleaierit, 


life : with remainders 
jirovidod, by a 

should nor. be held by any one of his .sons or 
daughters, nr his, her, or their issue, after such 
son or daughter, or such his, her, or their issue, 
should come info pos.scssion of the H. estates ; but 
as often as the G, estates should “come to the 
X>ossession of any of his said sons or daughters, or 
any of their issue, that then the jx^rson next in 
remainder, according to the limitations ” of his 
wnTl, “ after the person or persons who should so 
come into the possession ” of the G. estates, “should 
b3 entitled and come into po.8sessioii ” of the C, , . 

estates, “in such manner as if the person or per- clause could not operate, as the klentitj of the 8. 

popessM'*’ of .*^0 estates “had estates had been destroyed in point o £ quantity 

and value. Ik * 
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Estate in Eee Simple or Pee Tail — ; .such permanent income of 1,000/. per annum, 

Hef’ault of Snell Issue.”] — ih, by will, made in the decision of the trustees of his will was to be 
!17j'>5, deri£e<l iiis laiid-s to tru.stees, to the use of final and conclusive, and the nephews and 
■his brother 0. idr life ; remainder to the use of nieces were not to im})each such decision; and 
iJii.s nephew J-. the eldest .son of 0,, for life ; re- he directed that the interest of which any per- 
inainder to tlic ii-c of the first son of tlie hotly of son claiming under his will might be deprived by 
. J. lawfully to be begotten, anti tlie heirs male of any such decision should not be revived by any 
111! btidy of siioli first son lawfully issuing ; and future diminution of their income. C. died in 
n^'ur default of sueli i.ssuo, to the u.se of the second, 184fJ. In 1850, Mrs. L. (one of the eight per- 
Phird. fourth, fifth, sixth, seventh, and all and sons named in the will) became entitled to a 
■every other .son and sons of the body of J. sue- share of personal estate, amounting to 51,000/. 
'Cessively, iu tail male ; and for default of such and uj)wards ; but on her marriage with L., in. 
Lssue, coiTcspondiug series of limitations to C. 1827, they covenanted that ail the real and 
uind T., the second and third sous of his brother ]>crsonnl estate and },)ropcrty which the wife 
<C. ; anJ. fur default of siieh i.ssue, to the u.se of might become interested in or entitled to, by 
rail and every the daughter ami daughters of his descent, bequest, or in any other maimer, in 
bi’othor C. lavxdully to lie begotten, her and their her own right, dun ng the coverture, should be 
■heirs tor ever, to take as tenants in common, if assigned to trustees, in trust for the husband 
more than one, and not as joint tiuiants ; and for and his assigns for his life, with reniain- 

••defaiilt of such issue, corresponding limitations der for the wife and her assigns for her life, 

ho the tiaughter or daughters of his nephews J., with remainder for the benefit of their children, 
'C., ami T. ; and for default of such issue, to the The question raised \vas, whether Mrs. L. had 

use of the testator's sister, in foe: “provided, become possessed of or entitled to such a per- 

dhat if at anytime thereafter all or any of the manerit income of J ,000/. a year as wuis- within 
‘daughters of his brother C. or liLs nephew.s should the meaning of the provision in the will : — Held, 
icnter into religion, and become professed nuns, that she had not iiieurred any forfeiture of her 
thereupon the uses before limited to such intere.st under the wvill, but was entitled to the 
‘daughters as should so enter into religion should receipt of the income of one-eighth of the 
•-cease and detennine, and that the person next in accruing share out of the testator’s estate. 
CGverskni to take, according to the afore-men- fkirzon y, Ou7‘Z(m, 1 Gi&. 248; 5 Jur. (N.s.) 
itioned limitation, should enter into and enjoy the 907. 

.lands, as if the persons so entering into religion 

liiad been then dead without i.ssiie” : — Held, that Scotch Settlement — Shifting Clause in tin- 
-by the shifting clause the testator declared that recorded Entail.] — A shifting clause binds the 
tthe prerious successive e.states to the daugliters heir, though the entail be not recorded, and it 
-were to he remainders in tail. Biddulph v. Zee-s*, binds his creditors if they have notice of it. 
'SS L. J., Q. B. 211 ; 5 Jur. (K.s.) 818 ; 7 ih Such notice Aviil be sufficient if the shifting 
300 — Ex. Ck. clause is set out in the record of seisins. 

A testator provided that in case Ih, or any son Fleemhig v. Hoiathm, L. E. 1 H. L. (Sc.) 372. 
of his body, should succeetl to a certain family An heir of entail in pos.session in such a case 
•estate, the trusts declared by Ills wib of his will be deemed a trustee for tho-se entitled under 
•estates at S. and H., for the benefit of R., and the shifting clause ; more especially where the 
such soii so succeeding, should cease, and the clause requires the heir in possession instantly to 
vestates should be in trust for the person and denude, and he fails to do so. Ih. 

^oersons next entitled to the same. R, became 

•tenant for life, and bis son tenant in tail in re- Shifting Clause Divisible.]— A te.stator directed 
miainder, of the family estate, and of the estates two estates to be purchased (A and B). The 
.■at S. and H. : — Held, that the father alone had estate A -was to be settled on the sons of his 
^succeeded, and that, hy the effect of the shifting (laughter (except Lord K. the eldest), and their 
•clause, the estate of W", the son, was accGlei*atei.r, is.sue, and in default on K. for life, with re- 
.and he was entitled to S. and H., as tenant in mainder to his first and other sons in tail, with 
tail in possession. Fagot v. Leggo, 4 R. 492 ; remainder to bis issue in tail general, wdth re- 
«B4 L. J-, Ck. 15(5 ; 10*Jur. (N.s'.j 994 ; 10 L. T. mainders over to daughters of the daughter. 
89S ; 12 W. Ik 1097. Estate B was to be settled on Lord K. for life, 

with remainder to his first am.! other sons in tail, 

Stock— G-ift over if Legatee should be- and afterwards t' • the same uses as the estate A. 

<oome Entitled to Property of Larger Amount— There was a shifting clause determining the 
Settlement on Marriage of Legatee made Prior to estate of Lord K. and his first and other sons in 
"Will]— C., by will, iu 1841, bequeathed ail his estate B, in case lie or his issue male became eu- 
rstock in the 3/. per cent. cons(.>Js co trustees in titled to estate A. K. having become entitled to 
ffrust to pay the dividends of one-eighth part to estate A : — Held, that his hmt life estate alone 
overyone of his eight nephews and nieces named in estate B had cea.secl, but that his second life 
.in his will, for life, and upon other trusts after estate therein, expectant on the failure of 
•ithe death of every one of these eight persons. The younger sons of the daughter, was still siib- 
•dispositions made to females, and for female sisting.^ KcftUs (Zord) v. Beetlve (Zhr/), 34 
•ehilten, were for their separate benefits ; and he Beav. 587. 

•declaimed, that if and when any of such nephews 

;and nieoes should be in the receipt of or entitled Gift of Leaseholds upon Trusts to 

to a permanent income of 1,000/. per aim am or Correspond with Gses of Freeholds.]— A testator 
riipwards, then the interest under his will of such devised bis-freehold estates in Worcestershire to 
aiephew or niece should cease, and the share of his third son and his issue male, with remainder 
!such stock he or she wmiild otherwise be entitled to his fourth son, and- his issue male, in strict ' 
to should be held iqion other trusts. To prevent settlement ; and he devised his freehold estates in 
any dispute as to any of his nephews or nieces Cardiganshire to his fourth son and his issue male, 
m the receipt of or becoming entitled to with remainder to his- fifth son and his issue 




male, in strict settlement. By a shifting clause 
it was provided that if his fourth son, or any 


issue male of his fourth son, should hecome 
actually entitled to the possession of his Wor- 


cestershire estates, and if his fifth son or any of 
his issue male should then be living, the limi- 
tations of his Cardiganshire estates in favour of 
his fourth son, or his issue male, should absolutely 
cease. 


Fie bequeathed his leasehold estates in 
Cardiganshire to trustees upon such trusts as, 
regard being had to the ditference in the tenure 
of the premises respectively, would best or most 
nearly correspond with the uses declared of the 
Cardiganshire freeholds. The third son died a 


— — Shifting Clause in Patent conferring a 
Title.] — By let ters patent the barony of Buck- 
hurst was conferred on Elizabeth for life, with 
successive remainders to her second and other 
sons and the heirs male of their respective bodies» 
The patent contained a proviso that if her second 
son or any other person taking under the letters- 
patent should succeed to the earldom of Dorset,. 
“ the succession to the dignity of Buckhurst 
should “devolve upon” the son of Elizabeth or 
the heir who should be next entitled to succeed 
to the barony, if the person so succeeding to the 
earldom was dead without issue male. Lands 
having been devised by a testatrix to trustees, 
and their heirs, upon trust “to convey, settle, 
and assure*’ the same “in a course of entail io 
correspond as nearly as may be with the limita- 
tions of” the barony of Buckhurst, “and the 
provisoes affecting the same contained in the 
letters patent — ” a settlement was executed in 
which tvas inserted a clause providing that, if: 
the second sou of Elizabeth (who had then by 
her death become Baron Buckhurst) dr any other 
person taking under the limitations therein con- 
tained should succeed to the earldom, the “suc- 
cession to” the lands thereby Settled should 
“ devolve upon ” the son of Elizabeth or the heir 
:Who would be next entitled to succeed to the- 
barony, if the persun so succeeding to the earl- 
dom was dead wu’thoiit issue male. The second 
son of Elizabeth afterwards succeeded to the- 
earldom. He had issue male :• — Held, that upon; 
the second son succeeding to the earldom, the 
third son became eniitlecl in possession to the 
settled estates. CopvY. Be la, Warr 42 

L. J., Ch. 870 ; L. R. S Ch. 982 ; 29 L. T. 505 
22 W. E. 8. 

The Floiise of Lords after Elizabeth’s death 
declared (SfzekriUe v. Molmmlale ( T'7,v- 

39 L. J., Ch. 505 ; L. K. 4 FL L. 543> 
that tile estates ought to be limited in strict, 
settlement, to the second son for life, with re- 
mainder tu his first and other sons in tail male,, 
■with remainder to the third and other younger 
sons of Elizabeth and the heirs male of their 
bodies respectively and successively in tail male,^ 
and that the settlement should contain a shifting- 
clause similar to that in the letters patent- : — 
Field, that clauses postponing the vesting of 
portions until the death of the person creating: 
them, and providing for the cesser of jointures- 
and portions charged on the estates upon the^ 
person charging them succeeding to the earldom 
of D., ought not to be inscrtetl in the seitlement. 
llolmesdale ( Vuoimnt'y v. Saehtllle WeM^ 4C^ 

J., Ch. 795 ; L. B. 12 Eq. 280. 

And Hva - Condition-— You'ngkr Children. 


Succession to Title— “ Possession or Eeceipt 
of Kents and Profits.”] — The canon of con- 
struction laid (iou'n in d. Ilearle v. Ihcltn 
(8 Bing. 475). and Langdala x, Brtgifs (8 Be 
G. M. &; G. 391), that an estate clearly given 
cannot he divested exce})t by Words as clear 
and unequivocal as those ■v^’^hicli created it, air- 
proved and fipplied. A testatrix by hei' will 
directed that certain hereditaments thereby 
devised should go over in case the person for the 
time being “ entitled to the possession or to the 
Tcoeipt of the rents and profits” of the said 
hereditaments should succeed to a certain title. 
A management clause provided that -while and 
so often as the person ivho (but for the pro- 
vision) would have been “entitled to the 
possession, receipt, or enjoyment of the rents, 
issues, and profits ” of the hereditaments, should 
be an infant, the trustees should enter and hold 
“ the possession or receipts, of the rents, issues, 
and profits ” thereof, and manage the same. The 
trustees had a po-wer of leasing, during the, 
minority of any person -who if of full .age -wotdd ! 
have been “ entitled at law or in equity to the I 
possession or to the receipt of the rents and pro- j 
fits” of ,the hereditaments wHeld, on -.the con- ! 


b. Kig'ht to Intermediate Income. 

■Bxclusioa 
levised real estate 
to trustees, to convey and settle the sante to the 
use of A. for lil'e ; remainder to the use of' 
thechildien of A, in strict sett.lement ; renmin- 


Birection to Besettie other Estates- 
of Heir-at-la-w.] 
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der to the use of B. for life, with remaniders over. 
The testator <lirceted tliat the settlement should 
eoiitain a name and arms clause ; and in ease of 
refusal, the estate of the person refusing was to 
cease, and was to go over to the person next 
entitled in remaijider under the limitations, as 
if the person so refusing, being tenant for life, 
were dead, oi* tenant in tail were dead without 
issue, but without prejudice rieYortheless to prior 
contingent estates. The settlement was also to 
contain a shifting clause, directing, in the events 
which ha])];eued. namely, that if A. should suc- 
ceetl to certain other estates, he should rc-settlc 
them ; and in default, that the settled estates 
should go to such uses, as if the limitations in 
A.’s favour had not been inserted. A, had no 
children, and made default in re-settling the 
other estate: — Held, that the trust was execu- 
tory ; that the whole will was inconsistent with 
the intention of the testator to die intestate as 
to any portion of his estate : and that B. was 
entitled to receive the rents for his life, or until 
A. should have issue, to the exclusion of tlu* 
heir-at-law. D'’ 3ijneourt v. Grrcfory, 34 Beav. 
36 ; 3 K. B. 628 ; 10 Jur. (N.s.)' 484 ; 10 L, T. 
317; 12 W. E. 679. 

“ Hext Entitled in Remainder.”] — T. was the 
daughter and heiress-at-law of L., and tenant for 
life in possession of the K. estates under his will. 
Subject to such life estate, and to limitations 
which had ceased, the estates stood limited as 
follows : — To E. for life, with remainder to 
trustees to preserve contingent remaindei-s : with 
remainder to the second and younger sons of E. 
in tail ; with remainder to M. E)r life ; with 
remainders over. The will contained a proviso 
to the efiect that if E. became entitled to the T. 
estates, the limitation of the K. estates in his 
favour should cease, determine, and be absolutely 
void, as if he were dead, and the K. estates should 
go over to the person next entitled in remainder 
under the will. In 1857, E. became entitled to 
the T. estates, having at that time orie son only. 
T., the tenant for life, died in 1858, leaving M. 
her residuary devisee and legatee. In ISoti, E. 
had a second son born : — lielcl, that the trustees 
to preserve contingent remainders were the 
“ persons next entitled in remainder” ; but that 
H. was entitled to the rents of the K. estates 
from the death of T. to the birth of E.'s second ! 
son, and that such second son w'as entitled to i 
them from that period. T'tvrton v. La-mhu'cle^ 

1 De G. F. & J. 495 ; 29 L. J., Ch. 361 ; 6 Jur, 
(X.S.) 233 ; 2 L. T. 38 ; 8 W. E. 355. 

Bents and Profits Undisposed of.] — A 

testator devised the I\. estates to T. for life, with 
remainder over (wiiich remainders failed), with 
remainder to E. H. T. for life, with remainder to 
trustees to preserve ; with remainder to the 
second and younger sons of E. H. T. in tail : 
with remainder to M. T. L. for life, with remain- 
ders over ; with a shifting clause, as to the K. 
estates, in case any tenant for life or in tail 
thereof should become seised of the T. estates. 
E. H. T. w^as the eldest son of T., and became 
seised of the T. estates on the death of his father. 
E. H. T. had. only one son : — Held, nevertheless, 
that the shifting clause took effect ; that the K. 
estates vested in trustees to preserve; and that 
during E. H. T.’s life, until he had a second son, 
the rents and ])rofits were undisposed of. Lam.~ 
Unle V. Peach, 4 Drew, 553 ; 28 L. J., Ch. 569 ; 

5 Jur. (N.s.) 480 : 7 W. E, 338. And see Sta7iLey 


Y. Stmilcif, Qol, 1584 ; KkaUii v. 

supra, cob 1584. 

9. ASSIG-NMENT OF IKTEEESTS. 

Possibility.] — It is now w^ell known that a. 
possibility may be both assigned, and released. 
Jeirwn y\ M(ndmm^ 2 Atk. 417. But see Thomtiie 
V. Freeman^ 2 Yern. 

Possibility assignable in equity for valuable 
consideration : and love and affection to a child 
is a coii>ideration in the second degree, and 
operates by way of agreement, and wull be made 
good, like the case of defective execution of a 
])ower, or tlevise of copyhold without surrender. 
Wrif/kt V. 1 Ves. Sen. 411. 

A. granted an annuity to B., and covenanted' 
to charge it upon all such property as, in the 
event of C. djdng before him, he might become 
possessed of at C.’s death, either by will or other- 
wise. A. afterwards became bankrupt, and ob- 
tained his certificate ; and then 0, died, having 
bequeathed an annuity in trust for A. Held,, 
that B. \vas entitled to a decree specifically 
charging his annuity upon the annuity be- 
qucathetl in trust for A. Zf/de v. Jlynn, 1 
Myl. k K. 683 ; Coop. t. Brough. 123. Affirming; 
4 Sim. 50,5. 

An agreement, of wdiich the subject is an 
expectancy contingent upon the will of a living 
person, is not illegal, but will be enforced in 
equity. Jb, 

Possibility of a Term.] — A possibility of a 
term is assignable in equity foi’ a good considera- 
tion. Thtudwlds Y. PaZfoVi ^ l^^Iod. 102. 

A remainder of a terni is an assignable in- 
terest ; as if J. G., being }) 0 :-sessed of a term of 
2,< 00 years, devised the estate to his wife for 
fifty, if she shouhl so long live, and after her 
decease, to liis son for fifty vears, if, &c., and 
after her decease, to his two grandchildren for 
the remainder of the term. One of ilie grand- 
children assigns his interest in the life of the 
father or grandmother. Per cuiiam. Thisisaii" 
assignable interest, and a moiety passed by the 
assignment so decreed. F'mydadcr v. 

2 Frceni. 238. Sernble, S. C\, Kmjyla7id v. Ci uet- 
7Let/, Id. 250. 

If a father devise lands to trustees and theii- 
heirs till his son attain twenty -five yeais, a. 
mortgage thereof by the son when twenty-one is- 
; voitl. Spencei' v. Chase., 9 Mod. 30. 

Expectancy of an heir either presumptive or 
apparent, not an interest or possibility capable- 
of being made the subject of contract. Carleton 
Y. Leigiitim, 3 Mer, 607. 

Devise of use of personal to A. for life, and! 
afterwards to B., though B. dies first, transuiis- 
sible. Fxel v. Wallace,^ 2 Ves. Hi). Affiimcd 
Id. 318. 

Person out of Possession.] — The contract for- 
th e present demise, by a person out of possession, 
not enforced in equity. Bayly v. Zhfri'ell^ 2 Ball 
& B, 358 ; 12 B. E. 99. 

A person out of possession cannot convey any- 
thing to a stranger ; he can only give a release 
to one in possession, P7ide7*7cood v. Court own 
eZord), 2 Sch. k Let 65. 

Equitable Interest under Contract of Pur- 
chase.]-— An equitable interest under a contract 
of purchase may be the subject of sale ; the sub- 
contract converts the original vendee into a 
trustee of his equitable interest for his vendee,. 
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payment, then to sell ami apply the proceeds. 
The deed also provided that all the machinery 
wliich, during the continuance of the security 
should be fixed or placed on the mill and pre- 
mises, in addition to or substitution for the 
present machinery, should be subject to the same 
trusts. T. remained in possession, working the 
mill, and from time to time sold part of the 
machinery, and purchased new, of which he gave 
notice to H. Afterwards H. demanded payment 
of the 5.000Z. which ivas not paid. An execution 
creditor of T. issued a ii. fa., and the sheriff 
seizeil the added or substituted machinery: — 
Held, that the added and substitutCLl machinery 
became, as soon as it was put in the mill, subject 
to the deed ; and IT. was equitable owner, and 
had priority over the execution creditor, without 
the formality of taking actual jiossession. IIol- 
nuid V. MarMl, 10 H. L. Gas. 101 : 33 L. J., 
Ch. 193; 9 Jiir. (N.S.) 213; 7 L. T. 172; 11 
W. E. 171. 

At law non-existing property to be acquired at 
a future time is not assignable ; in equity it is so. 
Ih. ■ 

At law, although a })ower is given in a deed of 
assignment, to take possession of after-acquired 
property, no interest is transferred, even as 
between the parties themselves, unless possession 
is actually taken ; in ecpiity, the moment the 
property comes into existence, the agreement 
operates upon it. lb. 

When Devisable.] — ;6fe^3WiLL. 


who acquires the same rights which he had to 
the benetUs to be derived under the primary con- 
tract. Such sub-contracts are not within the 
•doctrine of champerty and maintenance. Wood 
w. 1 Swanst. 56 ; 18 R. E. 18. 

Beversion,] — Although it is a rule of law that 
:a 3’eversion will pass by general words, unlef'S a 
^Efferent intention is distinctly shown in other 
parts of the instrument, yet such an intention 
•may be gathered by implication from the form 
<of the deed. MulUnc'nx v. Mllion, 8 L. T. 


Contingent Bemainder.] — Qujere, whether a 
'■ti'ansfer by deed of a contingent remainder, be- 
iforc tlie passing of the 7 ck 8 Viet. c. 76 (wliich 
matle contingent remainders assignable at law), 
would not, tboiigli made without valuable coii- 
'Sideratioiij be held good in equity, as an equitable 
.assignment. CrofU v. Middleton^ 8 De Gr. M. 
.k (x, 192 ; 25 L. J,, Ch. 513 ; 2 Jiir. (N.S.) 
.528, Reversing 2 Kay & J. 194 ; 4 W. E. 439. 

Assuming that between the passing of the 
Fines and Recoveries Act, 3 & 4 Will. 4, c. 76, 
and of the 7 k S Viet. c. 76, a man or feme sole 
<;ould not by any means e^ectualiy dispose at law 
•of a contingent remainder in fee by act inter 


Equitable Assignments .] — See Assignment. 


In Case of Heirs Espectaitt and Beversicners.] 

■See Feaud. 

See also Yendoe and Puechaser. 


power, with the concurrence oi her husband, to 
■contract b}’" acknov’ledged deed, so as to bind 
tier real estate, though not herself personally. 

The court will not enforce a deed, although 
made for valuable consideration, purporting to 
•convey a contingent interest in land which could 
not be conveyed at law. Ib, 

Observations on fraud consisting of suppres- 
rsion, and on positive misrepresentation, lb. 

Contingent Interest in Besidue.] — ^A testatrix 
.gave the interest of the residue to her brother 
during his life, and after his death she gave the 
iresidue to her executors in trust for four persons 
by name, and the survivors and survivor of them, 
to be paid to them respectively when they should 
attain twenty-one, witli interest in the meantime ; 
•of those four persons two died during the life of 
the brother .'--Held, that they did not take vested 
interests in any part of the residue, but that the 
nvhole oi it belonged to the two survivors. 
During the lifetime of the testatrix's brother, 
•one of the two survivors assigned all other the 
♦estate and eft'ects, of or to which she was then 
possessed or entitled, to trustees upon trust for 
her creditors ; this assignment did not pass her 
-contingent interest in the testatrix’s residuary 
♦estate. jPope v. UVGi^eOMb, S Rnss, 124 ; 6 L.J. 
<O.S.) Ch. 53 ; 27 E. E. 32. 

’ Assignment of Enture Chattels — Possession.] 
— H. sold to T. all the machinery -on T.’s mill , and 
premises.' The deed, registered as a bill of sale, 
after reciting the purchase, witnessed ' that T, 
^isslgned to a trustee all the machinery' specified, 
paid to H. 5,O&01 bn 


C. VESTING OF LEGACIES PAYABLE 
OUT OF PERSONAL ESTATE, 

1. l/i General. 

a. General Principles, 1597. 
h. Legacy on an Uncertain Event, or an 
Indefinite Time, 1598. 

c. Gift with Direction to Pay at a Fixed 

Time, 1601. 

d. Gift at a Future Time, without Direction 

as to Payment, 16U6. 

e. No Gift but in the Direction to Pay and 

Divide. 

i. In General, 1607. 

ii. Where Gift preceded by a Life 

Interest, 1610. 

/. Effect of a Gift Over on Vesti3i.g, 1619. 

g. Gift to a Class on attaining a Certaiji 

Age, 1623. 

h. Gift to Children Surviving their Parents, 

1027. 

i. Gift to Persons then Living,” 1629. 

2. Effect of Gift of Interim Income, 
a. Gift of Interest, 1636. 
h. Mixed Gift of Interest ami Principal, 
1637. 

G. Immediate Severance of Principal, 1039, 

d. Gift of Income followed by Gift of 

Principal, 1042. 

e. income Expressly Given for Mainten- 

ance, 1645, 

/. Ifixed Sum Given for Maintenance, 1652. 
g. Part of Income Given for Mainren- 
anCCi, 16o3« 
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h. Power <ir Discretion to Apply Whole or 
Pnrt ot Income tor M.aiiiteiiaiice, 1(>54. 

'}. Power to Make Advances, 1 1)58. 

.3. Worth of C \inti rujoncij wlieth or Extend t rig to a 
Serwfi of 

4. Itdereds L'nn'ited in Clear Termsr of Cantin’- 
geneg, 16 02. 

Blreding of Voded Infered}(,l(M'A. 

Executor g Limitations hi Personal 
Edcitt\ 1070. 

A Exeentorg Eefiueds. 

a. .Failiu-c of Prior Gift. Ifffect on Execii- 
lory or Suhstitiited Gift, 1674. 

1), Failure of Gift over. PAiect on Prior 
Gift, 1G7S. 

3. llemaindcrs and Gifts over of Personal 
Propertg, 

a. Gift of Chattels by Wav of Bemaincler, 
1680. 

h. Chattels Qine Usu Consumuntnr, 1G80. 

O'. Interests given to Persons in Suc- 
cession, 1682. 

1. IIS’ General, 
a. General Principles. 

General Enle.] — The courts lean towards vest- 
uig, and seek to find the earliest date at which 
persons interested take a vested interest. Where 
property is once vested under a will, it must 
ffiot be divested except upon strong grounds. 
IFw/. In re, Moore v. Bailey, 4-8 L. T. 730 ; 29 
W. Pv.'ni. 

Where there is a doubt the court inclines to 
the construction that a gift by will vests on the 
testator’s death. King v. Isaacson, 2 Sm. &: G. 
371 ; 22 L. J., Ch. 455 ; 17 Jur. 484 ; 'l W. E. 201). 

A residue to be divided by executors, at an 
indefinite time, vests at the death of the testator 
unless an intention is manifest to the contrary 
tupon the face of the instrument. Stapleton v. 
Palmer, 4 Bro. C. C. 490. 

Distinction between Vested and Contingent 
Xegacies.] — The distinction between vested and , 
contingent legacies is, that a vested legacy, i 
immediately on the death of a testator, 
attaches as a debt upon his real or personal 
estate, whereas a contingent legacy does not 
attach upon either till the contingency happens. 
In the first ease, the legacy is debitum in I'lrie- 
senti solvenduin in future, but where the legacy 
is merely contingent, non constat whether under 
the will the fund will ei'er be charged with it. 
Kelly V. Moneli, 3 Pddgw. P. G. 255. ^ 

A bequest of 1 OOl. to the testator’s daughter, 
and ill case she should die under twenty-one, to 
her mother. The mother married and died, and 
afterwards the daughter died under Dventy-one : 
■— ~Heid, that the 100/. should go to the personal 
representative of the mother. Jones v. Ai/ien, 
Wall Lyn, 328. 

Direction postponing Payment.] — The rule, 
taken from the ecclesiastical court, that a 
direction postponing the payment of a legacy 
does not prevent the vesting, prevails in courts 
of equity as to personal legacies : unless a 
contrary intention can be inferred ; as, where 
the time of payment forms part of the description 
of the person to take. The vesting of a residuary 
bequest is especially favoured, to prevent an in- 
testacy and a direction, that the interest sliould 
acoumuiatc and be paid ivith the capital, after - 


a deduction for maintenance and preferment, is 
not sufficient to prevcait it. As to real estate 
the contrary rule prevails, but subject to excep- 
tions. Bolger v, MacUell, 5 T es. 509. 

Provision for Survivorship among Legatees.] 
—•The vesting of a legacy is not prevented by a 
provision for survivorship among the legatees in 
case of the death of any under the age of twenty- 
one. Beane Y, Test, 9 Ves. 146 ; 1 Smith, 112. 

Legacy payable on some Event.] — A legacy 
payable as soon as legal proceedings connected 
with the fund out of w'hieh it is to be paid 
should be terminated, is neither a reversionary 
interest nor a contingent leeaev. Inffy. Tjorj 
.34 Bcav. 220 ; 10 Jur. (N.s.)l248 ; iTl.. T. 656. 
Affirmed, 11 Jur, (n.s.) 50 ; 11 L. T. 695. 

A legacy, not as an independent bequest, witli 
a time for payment, or distribution, appointed 
afterwards, but the time annexed to the sub- 
stance of the bequest : the interests do not vest 
before that period. Sanshury v. Head, 12 
'Ves. 75.' 

The intention of a testator that his gift 
should not vest in the legatee until it should 
be actually retnitted to him, will prevail when 
clearly expressed, provided the remittance be 
not delayed by negligence or inevitable acci- 
dent. Jjan) V. Thompson, 4 Eiiss. 92 ; 6 L. J. 
(O.S.) Ch. 56 ; 28 E. E. 17. 

Contingent Clause added.] — When a 

certain time is appointed for the paymentof a 
legacy, and afterwards a contingent clause is 
added, touching the same legricy, all the words 
of the will must stand together, which can never 
be, unless the contingency happen within the 
period of lime appointed for the payment of the 
legacy. Calhoun v. Thompson, Beat. 24S ; 2 
Moll.‘'281. 

Tested Legacy directed to Accumulate.] — 
When a legacy is directed to accumulate for a 
certain period, or where the ])aynieut is post- 
poned, the legatee, if he has an absolute inde- 
feasible interest, is not bound to wait until the 
expiration of that period, but may require pav- 
' ment the moment he is competent to give a valid 
discharge. Sau7iders v. Vautier, 4 Beav. 115, 
Affirmed, Cr. & Ph. 240 ; lOL. J., Ch. 354. 

Executors’ Year.] — The year allowed to 
executors and administrators is only for con- 
venience, and does not prevent vesting., Garth- 
shore v. Chalie, 10 Ves. 13 ; 7 K. E. 3J1. 

Contingent Legacy— Security by Person 
entitled to Eund until Contingency happens.] 
— Where a legacy is given upon a contingency, 
and a suit is instituted for. the administration 
of the testator’s estate, the court does not 
direct a sum of stock, belonging to the estate, 
to be appropriated to pay the legacy when the 
contingency happens ; but directs the wlioie 
residue to be paid over to the. residuary legatee on 
his giving security to, pay the legacy when due. 
Wether v. Webber, 1 Sim. & S. 311 ; 1 L. J., 
(O.S.) Ch. 219 J 24 E. ID 180. 

to. Legacy on an TThoertain Event, or at an 
Indefinite Time. 

Marriage.] — Testator gave legacies to his 
daughters, to be paid on marriage, with interest 
from Ms death, mtil same should h& paid ; he 
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directed that if a-Tiy of the daughters married a man v. UlJton. 1 Atk. 381; 1 Ves. sen. 5; 9 Mod> 
who did not settle on her a jointure of a certain 210. 

amount, the interest only of the legacy should be Although no time is specified for payment of a 
paid to the husband during his life ; and at his legacy given as a portion, subject to a contin- 
death, if the wife survived him, he directed the gency, provision to go over if legatee die before- 
principal to be paid to her, and if she died in his twenty-one, raises a necessary implication, that 
lifetime, leaving children, the principal to be paid it is payable at twenty-one. Legacies to A. and 
to them ; but if she left no children, the princi- B., and “ in case the said A. and B., or either of 
pal to be paid to his son and to his surviving them, shall become entitled to the said lands, 
daughters equally ; the shares of the latter to be (real estate settled in remainder, on the event of 
paid at the same time, and subject to the same C. dying without issue), my intention is, that she 
restrictions, as their original shares. The residue or they so becoming entitled shall not ha.ve. 
of his estate, “after payment of his legacies,” he possess, or enjoy any part of my property : bur 
he gave to his said son. Two of the daughters in case A. and B, shall not become entitled to tlie 
died immaiTicd : — Held, that the legacies to the settled estate, I leave each of them 3()0Z.,” with 
daughters were vested and transmissible to their other provisions in the event of dying before 
personal representatives. Vize v. Stoney^ 1 Dr. twenty-one or marriage with consent, that the 
(fe War. 837 ; 4 Ir. Eq. R. 64, legacies should go over. A. having attained 

Residuary bequest to trustees upon trust to twenty-one and married with consent : — Held., 
pay the dividends, &c., equally fctween the that her legacy became absolutely vested not 
testator’s two great-nieces until their respective liable to be divested, notwithstanding the devoln- 
marriages, and from and immediately after their tion of the settled estate by the subsccpient 
respective marriages to assign and transfer their happening of the event. Collioun v. Tlwmpsim^ 
respective moieties or shares thereof unto them 2 Moll. 2S1 ; 2 Beat. 248. 

respectively : — lield, a vested interest before W. bequeathed one-third of his real and per- 
marriage ; being taken out of the general rule sonal estate in trust for his son and daughter, 
from the civil law, that dies incertus in testa- to be divided between them in equal proportions- 
mento conditionem facit. One of the legatees as tenants in common, and not as joint tenants ; 
being dead without having been married, the the share of the son to be vested in him at 

court directed one moiety to be paid to her twenty-four, and the share of the daughter to be 

executors : but would not permit the other moiety vested in her on her marriage, with the consent 
to be paid, but directed the interest and divi- of her guardians. But in case his son should die. 
deiids of that moiety to he paid to the other under twenty-four, and without leaving issue, or 
legatee, with liberty to apply in case of her his daughter should die without having been 
marriage or her death before marriage. Booth married with such such consent, he declared that 
V. Booth, 4 Ves. 309 ; 4 R. R. 235. the share of him or her so dying slioul<.l go to the 

Where the whole property is devised with a survivor, and be vested in him or her at the same 

particular iutere.st given out of it, it operates by ago as his or her original share. The son attained 
way of exception out of the above absolute twenty-four, and the daughter t\venty-on3, and 
property. Id. was unmarried : — Held, that the daughter took a. 

vested interest on her attaining twenty-one. 

Accumulation — Tenant for Life.] — A WeM v. Wc>st, 4 Giif. 198 ; 1 K. R. 258 ; 32 L. J.. 

testatrix gave specific legacies absolutely to Oh. 240 : 9 Jur. (x.s.) 400 ; 7 L. T. 779. 
her sister, and dii’ected her executors to pay out A testator bequeathed to his daughter E. 200Z.. 
of her general estate to her said sister’s two to be paid her at the time of her marriage, or 
daughters, A, and B., 5,0007 each npon their within three months after, provided she marry 
inarriage, with all the accumulations of interest with the approbation of his two sons. IL died 
tliei-eon from the time of her death. She gave after twenty-one, but unmarried : — Held, that 
the income of the residue to H., at whose death her representative was not entitled to the legacy^ 
the whole was to be equally divided between the Afkin,^ v. Hiccocks'. 1 Atk. 500. 
grandchildren of the father of the testatrix. In all cases, where the condition of marrying- 
The testatrix died in 1825. Twenty-one years is annexed, marriage is necessary to vest the- 
from the decease of the testatrix expired in 1846. legacy. Ih. 

-Id 1849 A. died. The tenant for life of the Legacy to be paid on marriage with consent,, 
residue died in 1838. On a bill by the grand- and given over in case of death before twenty- 
children against the executors and represen- five or such marriage with consent : — Held, tliat 
tative of A. and H., and against B., for a the legacy W7is only intended to go ovei- in tlie 
declaration by the court of the rights under the event of death befo]*e tw^enty-five and such mar- 
will : — PI eld, that the legacies to A. and B. "were riage with consent. Malcolm v. O’' ('alia yh any 
contingent, and that the representative of H. Coop. t. Brough. 73 ; 2 Madd. 349. 
was entitled to the income of A.’s legacy till the E., being on bad terms with his eldest son,, 
death of H,, but that the capital and subsequent bequeaths him a tritiing annuity, and bequeaths- 
accumulations fell into the residue. Morgan v. to M., the daughter of his said son, " if iin- 
Morgmi, 4 De G. & Sm. 164 ; 20 L. J., Ch. 109, married, and if she does not marry without the 
441 ; 15 Jur. 3X9. consent of the trustees, the sum of 4007., one 

moiety to be paid her upon her marriage, with 
Marriage with Consent.] — P. devises to J. 200Z., such consent, the other moiety in one year after ; 
provided she marries with the consent of her but if said M. was then married, or should marry 
fatlier and mother, or the survivor of them. J., without consent, said sum to sink into his. 
before marriage, and during the lives of her personal fortune.” M,, being unmarried, is not 
father and mother, brings her bill against the entitled immediately either to principal or 
executor to have this legacy paid, the father and interest. ElVi^ v. Ellu, 1 8ch, & Lef, 1. 
mother by their answers consenting. Marriage 

iS’Leteva.hendiltion precedent; there- Marriage or Taking the Veil,]— A mother- 

fore, too early, and-^bill dismissed* Qarlut bequeathed to each of her four daughters 5007.„ 


1601 VESTED, CONTINGENT AND EUTUEE INTEEBSTS. 1602 


to be paid by her son to each of them upon the 
<hay of her niarria.i''e, or on the day of her taking 
the veil as a professed nun ; and directed that 
iier daughters should reside with her son so 
long as they should agree to do so, and that, 
<durin,g such residence with him, he should 
provide them with maintenance and clothing ; 
■and should any separation take place between 
her son and any of his sisters, each such 
sister so disagreeing should be paid by him 
257. a-ycar until she became entitled to be 
paid the principal sum of 5007., to be paid 
■quarterly and in advance .-—Held, that the 
legacies did not vest until marriage or taking 
the veil. Corr v. Carry 7 Ir. Eq. E. 397. 

Legacy to a Person if Living.]— Legacy to 
A., if he be living, and in case of his death 
before the decease of B., to C., is contingent, viz. 
if A. survives B. Hodges v. Peaeocli^ 3 Ves. 735. 

Legacy in trust to pay out of the interest 007. 
a year to the testator’s wife for life, and the 
remaining interest during her life to E., Duke 
of M., and in case of his death to his eldest 
or only son; and for want of issue male to his 
eldest "or only daughter ; for want of such issue 
female to sink into the residue ; and after the 
death of his wife, the testator gave the prin- 
cipal to the said duke, if then living ; but if 
then dead, to his eldest or only issue male 
then living; and for want of .such issue male, 
to his eldest or only daughter, for want of 
such issue female, to sink into the residue. 
E., Duke of M., died, leaving two sons and a 
daughter : both the sons died: the eldest 
left a son, Duke of M., who filed the bill. 
The plaintiff is entitled to the suiplus interest, 
but the principal is contingent till the death 
of the testator’s widow. Manchester 
V. Bonham, 3 Ves. 01. 

o. Grift with Direction to Pay at a Pixed 
Time. 

In G-eneral.] — Legacy to be paid at at a par- 
ticular time is debitum in prmsenti solvcndiini in 
fufcuro and vested. Cr'ichett v, Bolhg^ 3 Ves. 13. 

Legacy payable at twenty-one ; before which 
time the legatee dies: a person claiming by 
limitation over takes immediately : but the 
administrator of the infant must wait till the 
time at which the legacy is payable, unless the 
■whole interest is given. Id, 15. 

Vesting of legacies, where, by the beciuest 
thereof, they were given to be paid on a day 
certain' “and in case any of the legatees should 
die before that day, that their legacies should be 
given to whomsoever of his or her children to 
whom he or she should bequeath it.” Tolner v. , 
Marriott, 9 L. J. (O.S.) Ch. 11. 

Legacy to be paid at a future day is vested, 
but not where the sum is not certain. Maddison 
T. Andrew, 1 V^es. sen. 59. 

Distinction between a legacy, given at a future 
time, aud a legacy, given, to be paid at a future 
time : the latter vested : the payment only post- 
poned : the time being annexed, not to the legacy, 
but to the payment only. Hixm v, Oliver, 13 
Ves. 113 ; 9 E. E. 148. 

Legacy of 1,0007. which devisor had on mort- 
gage on college lease to be paid when devisee 
came of age :~Held, that it was vested. Chmn- 
hers V. Jeofferg, 2 Eq. Gas. Abr. 54 L 

Bcquest“o£ 4007. to E., to be paid in a year, 
and of a further sum of 1007, at the death of his 


mother ; the latter held also a vested legacy. 
JaMison v. JacliSM, ! '^ 011 , 211 

Legacy when apprenticeship is served: — 
Held, on construction of wdll to be only directory 
as to time of taking, and not a condition. Suhieg 
V. Vmtglmn, 2 Bro^ P. C. 254. And sec Ilumher- 
stone Y, Stanton, I V. & B. 385 ; 12 E, E. 243. 

Pk by will gave to K. legacy of 1,0007. to be 
put out at interest till twenty-one, and in case 
of death before, then to go to M., his daughter; 
but if E. lived to attain twenty-one then 5007., 

I part of 1,0007., to go to M., and be paid her when 
I E. should arrive at that age. M. died before 
that time : — Held, that M. took a vested interest. 
Wingjield v. Kewton, 9 Mod. 428. 

A portion given to one, payable at a certain 
age, and if he dies, to another, without men- 
tioning aiij^ age ; if the first dies before the time 
of payment it vests in the second immediately. 
Boy cot V. Cotton, 1 Atk. 555. 

Where there was first a distinct gift of a 
legacy, and then a direction that it should be 
paid within six months, and a general declara- 
tion that ail legacies should be vesterl onl.y "when 
payable, and the legatee died within six months : 
—Held, that the legacy had vested. Lucas v. 
dh.r7i?wq 2 Beav. 367. 

P. gives by will “ to his three daughters 5007. 
each, to be paid them severally within five years 
after his decease, if then alive, or any issue of 
their several bodies, to be paid by son, the 
residuary devisee, the interest from his death at 
4 per cent, for so many of the five years as the 
son should keep it in his hands ; but if there 
should be no issue living of any of the daughters at 
the end of five years, then annuity for life of 207. 
each, and the several sums of 5007. to be paid to 
them so dying without issue, should be equally 
divided between the survivors and their issue.” 
One of the daughters dies within five years, 
leaving issue : having previously assigned her 
interest, the assignee held entitled to the 5007. 
Oseland y, Oseland, B Anst. 628. 

If legacy be given to B. payable at two years 
after death of testator, B. takes a vested interest, 
thoueh he dies before that time. Sheldon v. 
Sheldon, 9 Mod. 211. 

A legacy to daughters equally to be divided 
between them, when they arrive at tAventy-four 
years of age, is vested immediately, and only the 
time of payment postponed. Ma7j v. Wood, 3 
Bro. C. 0. 471. 

Legacy in trust for testator’s mother and 
sister for life, and after the death of the sur- 
vivor, for all and every the child and children 
of his sister living at her death, share and 
share alike, each receiving his or her share 
of the principal at twenty -one ; and if but one 
child should be so surviving, in trust to pay the 
whole to such surviving child at twenty-one : 
the payment only is postponed, not the vesting. 
Wadley v. North, B Ves. 364 ; 4 R. E. 16, S. P., 
Chaffers v. A hell, 3 Jur. 578 ; Anon., 2 Yern. 
199 ; 2 Vent. 344. 

Where there is a gift to trustees within three 
months after the testator’s decease, in case any 
child or children of his son should be then living, 
to invest a sum of money, in trust for such 
children, equally, who should attain twenty-one, 
the dividends to be payable to and become vested 
in the meantime, with absolute discretion in the 
trustees as to maintenance, it is not a condition 
precedent ; the limitation is not too remote, and 
there must be an investment and accumulation 
for the benefit of the children of the son, the 
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dividends eoing with the capital. Ednimuh v. 
Wamjh, 4 275 ; 6 W. R. 589. 

tiegacy to he paid ^‘wlieii or if” Legatee 
attained Twenty-one.] — A legacy to be jiaid to 
the legatee '‘when or if” he attained twenty- 
one: — Held, to be vested at the death of the 
testator, and not to be contingent upon the 
legatee attaining twenty-one. Lister v, Bm(U 
ley, 1 Hare, 10 11 L. J., Oh. 49 ; 5 Jur. 1054. 

Residuary bequest to James, John, David, and 
Frances, equally, to be paid, assigned, &;c., at 
their respective ages of twenty-one : ancl if 
Frances should marrjq the executors should 
settle at least one-third of her income on her for 
life, with remainder to her children. Frances 
attained twenty-one unmarried : — Held, that she 
took a vested interest in the whole share abso- 
lutely at twenty-one, she not having married be- 
fore that time. LumsdenY.Shaio, 1 L. J., Ch. 115. 

“Pay and Divide” — “As and When”— 
Haintenance.] — A bequest to pay and divide 
among children “as and when ” they shall attain 
twenty-one, is not to be treated as equivalent to 
a gift to such of the children as shall attain 
There is a tendency in the 


twenty -one. 

decisions to construe such a gift as vested. A the legatees were entitled to maintenance out of 
gift “ to pay and divide among children as and the legacies, they were directed to be invested^ 
when they should attain twenty -one,” with a and the interest applied, accordingly. Moor a v. 
maintenance clause during the minority : — Held, 5 L. T. 198 ; 9 W. R. DIG, 

to be vested. Pearm.aoiY.JPtrirman^Td'BeB.v.'d'd-k. A testator having grandchildren, procured 

their father to give up his profession and reside 
0ift to Children after a Life Interest.] — near him, and supported them. By will he 
Under a pecuniary bequest in trust for a niece left them 5, COOL each, to be invested and sot 
for life, with remainder in trust for all her chil- apart, and payable as they attained Iweuty-tive, 
dren, equally, the shares of sons to be paid at with a proviso that if they intcnna.rrie(.i with 
twenty-one, and of daughters at twenty-one or particular families their k^gfieles should be void 
marriage, with executory trusts over in case any ami if they did not do so before actual p>aymont,. 
of the children should die before they should they should covenant by deed to refund if they 
become entitled, without law'ful issue : — Held, did so. The estate vuas deficient, and the father 
tliat the children were entitled to the income of was unable to maintain the legatees without 
their shares before attaining twenty-one. WiU borrowing money and selling his own pr(:tperty. 
liams V. Clarli, 4 Be Gr. &: Sm. 472. On a petition by one of the legatees for past 

maintenance ; — Held, that the testator put him- 
Absolute 0ift — Condition Subsequent — Re- self in loco parentis ; that the legacies were vested 
pugnancy.]— A testator gave all his property subject to be divested (the "coudition being 
real and personal to trustees for division among subsequent), ancl the fatiier entitled to past 
his children, their shares to be paid when they maintenance to the extent of money borrowed 
respectively attained twenty-eight. The will and due, and property sold foj- the special purpose, 
further contained a clause cutting down the .Parsems v. PeUrs, 13 W. U. 2H. 
children’s share to 1,0002. each, in the case of 

sons, and to 5002., in the case of daughters, if any Contingency — Death Unmarried and with- 
of them should embrace a religious life : — Held out Issue.] — A testator gives all his property 
(following S'a?i?iderf'i v. Vautier, Or. & Ph. 240), to trustees in trust to soil, an<l out of the 
that there was an absolute gift to the children pioceeds to pay legacies, and as to the I'esidoe 
vesting on the testator’s death, and the provision directs that tJiey shall divide the income 
as to payment at twenty-eight w^as nugatory ; equally between his two daughters, until one 
and that the clause as to embracing a religious should marry : and then upon trust to pay the 
life was a condition repugnant to the former gift, interest of 8,0002. to such as should lirsi laarry 
and must be disregarded. Tliom^ison, In for her separate use, without power of aritici- 
Griffith YPIhonqison, ^^2, pation, with a gift over to ilic liusband and 

children, and a like gift to the other daughter’s 

Haintenance.] — The testator devised his husband and children. There wris then a proviso 

real and personal estate to trustees to convert that if either danghtei’ should die in the lifetime 
andinvest,and])ay the income to his daughter for fo the other unmarried and without issue, the 
life, and after her decease to divide the fund interest of an additional sum of 2.0iHk, should be 
among “all her chi.ldren then living,” provided paid to the survivor for life, and, subject to the 
all such children n3ay then have attained twenty- sums aforesaid, in trust to pay 5O0/. io J„ and 
one; if not, he d.ireeted the fund to be placed out 5002. to E. J. and E. botli <licd in iho lifetime 
at interest, and the interest, &c,, to be applied for of the two daughters, one of whom tiun also died 
the maintenance and bringing up of all such unmarried, leaving all her pj'op>eity to her sister^ 
children, until the youngest should attain twenty- who was still unmarried also. On tlie question 
one, when the fund was to be divided amongst what interest the surviving daughter took, and 
such children as should be then living and the whether the legacies of 5002. anti 5002, to J. and 
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ad when they should seTeraUy attain the respea-- 
ve a?e o£ twenty-one years, in ^ual shares and 
foportions, share and share alike, “ tp whom I 
iye and bequeath the same accordniglj' 

[eld that these words contained a direct girt y. 
Klependently of the direction to pay, the worcfe 
. to whom ” referring to all and every the cliikn 
I and children of the testators daughter : and 
' ■’ 'g a child: of the testator P 

under twenty-one, took a vested 
B(irt]i(AQmeuf s Truid;, l7i^ 


VESTED, CONTINGENT 


E were vested or contingent Held, that the 
surviving daughter look one moiety of theresulne 
only, and that the legacies were vested legacies. 
mil, s W. ik 536. 

Beath "before Tenant for Life.] — A testator 

il and personal estate in trust for 

.ife, and after her decease, he dc- ^ 

estate to his brother for life, consequently that 
ir to his children. He proceeded daughter, dying mid 

IS the lesidue of my estate and interest in the legacy. ^ ^ _ -.m t t ' 

r which may i Mac. A Gr. 354 ; 1 Hall & Iw. 060 ; 

:his my will, Ch. 237 ; 14- Jur. 181. Affirming 16 bim. obo. 

T (if then 

my brother ^ ©ift at a Future Time Without Dlreetioii. 
; I give the • ,.0 Payment. 

is children." 

le widow : — In General.] ■— Distinction between a legacy,.. 

him at the given at a future time, and a legacy, given, to be 

5. paid at a future time : the latter vested ; and pay- 
ment only postponed : the time being annexed,, 
not: to the legacy, but to the payment only . 




devised his rea 
his wife for I 
vised a real 
with remainde 
thus: “And a 
effects not hen 
remain after sa 
I give the 1 
living), his hei , 

shall 'then be dead, then in such case 
residue of my estate and effects to hu 
The brother died in the lifetime of th 
Held, that the residue vested in i 
testator’s death. Birds v. Asliey, 24 Beav. bh 

■ - Siirvivo'^^p'btp-] — A testator bequeathed ^ ^ ^ 

leo-acy of 300k to A. to be paid to him, Iris v. Oliver, 13 Ves. 113 ; 9 E. E. 148. 

e:^ecutors, &c., within twelve months after the Revise and bequest until a certain period irorn 

death of B., “in case B. shall happen to survive ;Qjj,tnre of the purpose and circumstances not; 
my wife ” :-Held, that the latter words were to transmissible to representatives. Bavtes, Aa?; 

be construed with reference only to the time ot parte,b Yes, 14:7a, 

nayment, and that they did not make void the Vesting of a legacy postponed to the time ot 
legacy B. having died in the lifetime of the payment, and a limitation over in nature ot a 
testator’s wife. Massey v. Hudson, 2 Mer. 130 ; p;,^.Qgj. remainder, implied from, the general inten- 
16 E. E. 158. tion, reversing a decree that it '^^ested at^twentyj 

, aF Tr^rPTifv. One. Maohcll v. Winter, 3 \es. o36. beery 

Condition Precedent- — Attainment of Twenty t> t? 00 p 

fye 1-— Testator bequeathed his residuary estate * -- - 

to trustees, in trust to pay the income of one- 
third part to his daughter Sarah, for life, and 
upon her death, to stand possessed of 1 
in trust for her child or children, and to oe 1 
transferred to them on their attaining twenty- j 
five ; but in case his daughter should have but 
one child her surviving, then the whole of the 
one-third part to go to such only child, on ins 
attoining twenty-Bve, and be tonsmissible to 
his executors, and in case his daughter 
leave no child her surviving, or in case she shouid 
leave a child who should not attain twenty-hve, 
then over :--Held, that the children were not 
intended to take vested interests until they 
attained twenty-five, and that, thereiore, 
bequest to them was void for . 

T. J-udd, 3 8im. 525 ; S L. J. (0.8.) Oh. 

E. E. 203. And see S, C., nom. Hunter v. Judd, 4 
Bim. 455, on a further hearing and new biii nieci. 

... Attainment of Twenty-one. ]--A testator 

bequeathed his residuary estate to ' 

trust to assign the same to and amonpt 
children of M. as should be living at his decease, 
to be equally divided among them, if moie than 
one, when they should attain the age ( 
one, and if there should be but oiie ohild who 

should attain that age, then wholo to such 

oae Held, that the attainment of the age o. 
twenty-one was a condition precedent, and that 
no child who did not attain that age could take. 

Merry v. Merry, 17 W. E. 985. bXin c^e of his death to J. R. On the question 

daughter for life, and from and after her dMth 27, 3 W.B. 7 . , 

. declared that the trustees Marriage mth Consentj-OeTise of 1,.5002. to 

upon trust, to pay the same, or Ms^n J*®®™ giandtoghter to be at her own disposal, if 
ties whereon the same might married with consent of her father and 

CSd daughter, I mother or trustees,, and not otherwise. She.dies 


The word “when” in a will, alone and un-- 
qualified, is conditional, but it may be coutrollec.1 
by expressions, &c. Hanson v. Orahaui, 6 Ves. 

ciiiidren, and to be a time"is annexed to legacy, and not tc* 

the payment, and legatee dies before^ that tiniCf, 
it is lapsed. Smell -v. Bee, 2 Salk. 415. 

Legacy at Twenty-one. ] ---The distinction ba^ 
tiveen a legacy given at twrerity-mie^ and payap^^^^^^ 
at twenty-one is a positive rule of the ecclesias- 
tical court, adopted as to personal legacies, but 
not as to real estate ; and not approyea., or to be* 
extended. 3Iaclie!l v . Tk Inter, supra. ^ ^ ^ 

. Where a legacy is given generally at twenty- 
'W/7/-7 o^ibbr marriage, the vesting and time^of pay- 
in ment are the same. Headh^. Perry, 14)2. 

■I Legacy to A. at . twenty-one, and it he ^ 

Clod before twenty-one to B. B. dies, them A. 
bill tiled. twenty-one ; the administrator of b. takes. 

2 Vent. 347. . i ^ it 

A testator gave the dividends on stock to H. 
A] luch 1 for her life, and after her decease the principal 
an sLien [ children on their attaining twenty-one, 

H had one child, who died before attaining 
^E'tweUtT- t4enty-oue :-Helcl, float the_ child did uot fate 
a vested interest in the principal. Wfatiylmmi 
'i Trust, III re, 1 Dr. & Sm. 358 ; 30 L. J., Gh..2a8 ; 
“o‘ rjur. (4.S.) 15 ; 3 L. T. 722 ; 9 W R. 156. 

A testatrix gave the rents of certain leasehold! 
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■at thirteen, intestate and unmarried : it is not 
vested nor transmissible. Ulton v. Mto7i, 1 Ves. 
•^ien. 4 ; 3 Atk. 504. 

Accumulation of Bents — legacies Given 
■at Successive Periods.] — Testator directed the 
rents of his estates to be accumulated for five 
years : “at the end of which time I leave as 
folloivs : to H. G. 200^. ; and to W. B., W. C., 
B. M., or as many as are living, 100?. each : and 
to M. 1?., S. H., 8. S., or as many as are then 
living, 50?. each : and the same sum to be given 
at the expiration of ten years from the time of 
my death, and ditto at the end of fifteen and 
twenty years from my death.” Two of the 
legatees died between the end of the tenth and 
fifteenth years after the testator’s death, having 
received the payments which became due to them 
at the end of the fifth and tenth years : — Held, 
that the rights of the legatees named in the will, 
to receive the payments, were contingent on their 
surviving the times of payment, and, conse- 
quently, that the executors of the then deceased 
legatees could not claim any payment at the end 
■of the fifteenth year. Brtioe v. Charlton^ 13 
Sim. 65 ; 6 Jur. 594. Affirmed, 13 L. J., Oh. 97. 

Beal and personal estate given to trustees, 
upon trust to pay the income to the testator’s 
■’Wife for her life, and within or at the ex- 
piration of ten years from the death of the 
survivor of himself and his wife, to sell and 
•convert the same into money, and out of 
the income to pay annuities to several persons 
■and classes of persons for the said term of 
ten years, with pecuniary legacies to the same 
persons and classes, and also to other persons, 
at the expiration of that time, and annuities to 
‘Other pei’sons for the lives of the annuitants, 
■and specific legacies to others. The residue was 
then given to all and every the several legatees 
before named (with exceptions) ratably and in 
proportion to the amount of their respective 
legacies. The wife survived the testator : — Held, 
that “ the legatees before named ” should be 
■construed to be the legatees taking benefits out 
•of the fund which fell in at the wife’s death, 
and the “legacies ” such legacies as remained to 
be satisfied at the expiration of the ten years ; 
that annuitants for life, not having other legacies, 
were legatees of shares in the residue ; that the 
•specificlegatees, including one taking a bequest 
•of a watch, chain, and seals, were entitled to 
share in the residue according to the value of 
their respective legacies ; that annuitants, who 
•survived the testator and died before the expira- 
tion of the ten years, when their pecuniary legacies 
%vere payable, took vested interests in such 
•annuities and legacies ; that a class described as 

the children” of B., but not otherwise named, 
came within the description of “ legatees before 
named ” ; that the widow of the testator did not 
take under the residuary gift ; that the annuities 
•which ceased at the expiration of the ten years 
were not legacies in respect of which the annui- 
tants took any share in the residue. Bromley v. 

7 Hare, 334. 

e. Ko Crift but in the Direction to 
Pay and Divide. 

i. In Gemml, 

On attaining Twenty- one.] — There is no abso- 
lute rule that in a case where there is no bequest 
•distinct from the direction to pay, the vesting is 
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postponed till the time of payment, but the con- 
struction will depend upon the nature of the even fc 
or contingency upon which the payment is to be 
made, as importing or not importing a condition. 
Accordingly, where a residue of real and personal 
estate was given to trustees to sell, get in, and 
divide among the testator’s children, so soon as 
the youngest should attain twenty-one, and in 
case of the death of any leaving lawful issue, 
such issue to take the parent’s share : it was 
held that the share of one of the children ^vh6 
attained twenty-one, and then died without 
issue before the youngest had attained that age, 
was vested and passed to his representatives. 
Leeminq v. Slierratt^ 2 Hare, 14; 11 L. J., Gh. 
423 ; 6* Jur. 663. 

Bemble, no child, who did not attain tw-enty- 
oiie, was intended to take any interest in the 
residue. Ih. 

Testator bequeathed to his wife the use of his 
furniture, &c,, which he desired might be distri- 
buted amongst his children when the youngest 
attained twenty-one, at her and ins executors’ 
discretion ; such part to be reserved for her use as 
might be deemed reasonable, and at her death to 
be distributed as above directed : — Held, that 
those children who died before the youngest at- 
taineil the age of twenty-one did not take vested 
interests. lord v. BawUfiS, 1 Sim. &; S. 328 ; 
1 L. J. (o.s.) Oh. 170 ; 24 B. B. 18S. 

Testator devised his real estate to trustees, 
with power to “ let,” until all his nephews and 
nieces should attain twenty-one. And after his 
youngest nephew or niece should be of age, then 
he directed his estates to be sold, and the pro- 
duce to go among all his nephews and nieces, 
except two by name. He charged his I'onts with 
an annuity to A., and with payment of bond 
debts, but did not otherwise dispose of them : — 
Held, that the interests of tlie nephews and 
nieces vested in all who attained twenty-one, 
whether dying before or surviving the period 
directed for sale. Parlter v. Sowerhq^ 1 Drew. 
488 ; 1 Eq. B. 217 ; 22 L. J., Oh. 942 ; 17 Jur. 
752 ; 1 W. E. 404. 

Direction to pay at Twenty-one or Marriage.] 

— On the particular wording of a wiil the court 
thought it doubtful whether personal estate did 
not vest immediately in a legatee, though the 
gift was only in the direction to pay at twenty- 
one or marriage, and there was no disposition of 
the income during minority. Bang v. Pugh, 1 
y. & C. C. C. 718 : 6 Jur. 939. 

Bequest to trustees, in trust to pay, assign, 
and transfer, “ unto and between the children of 
A., when and as they should respectively attain 
twenty-one, or be married with the lawful con- 
sent of parents or guardians,” with maiutonaiice 
in the meantime. A child died under twenty- 
one, having married without consent : — Held, 
that her representative took no share in the 
property. Gardmer v. Slafei^ 25 Beav. 509. 

Testa, trix gave a share of residue u|><m trust 
for her son for life, and after Ins <Ieath “ upon 
trust to transfer and pay the capital of the said 
trust funds unto and amongst the child, if 
only one, or both or all the children, if more 
than one, of ” her said son in manner therein- 
after mentioned. Then followed a direction 
making the gift to the son void if he aliened or 
encumbered it. and giving over the dividends to 
the parties entitled in remainder ; tiien followed 
another direction ol some length, and then a 
declaration that the shares should be payable at 
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twenty-one or raarrin^e : — Held, the context of 
the will not repellini!;-, irnfc rather supporting, that 
consiiaict.ion, that this was not a siibstaiitive 
gift, witli a sim[de direction to })ay, but one 
gnnieral direction to pny at twenty-one or mar- 
riage, and the interests of the son’s children 
were not vested, v. 3 Drew. 93 ; 

2i L. J., Oh. 377 ; 3 W. R. 221. 

Beiucst of leaseholds, upon trust to assign 
unto ell the ehilclren of A. E. on their res- 
pect! vi;ly attaining twenty-one, and if one 
child, to assign to such child (omittijig on 
attaining twenty-one). An only child, who died 
an infant, was held to take a Testecl interest. 
}V(tlht‘r V. Mower, 16 Beav. 365. 

On attaining Twenty-five.] — Testator gave 
certain real and personal property upon trust to 
pay, apply and transfer the same unto and 
amongst all and every the brothers and sisters of 
IL, slvarc and share alike, upon Ills, her, or their 
.attaining twenty-five if a brother or brothers, 
and if a sister or sisters, at such age or mar- 
riage with consent ; and the trustees were 
authorised to apply the rents, profits, and in- 
terest, ov so much as they should think fit, for 
their inaintonanco in the meantime : — Held, 
that the gift was only to include children who 
sliould attain twenty-five. Leahe v. lloVumm. 

2 Mer. 363 ; 16 R. R. 168. 

A testator, after devising and bequeathing all 
his real and personal estates to trustees, on 
trust from time to time to receive the rents and 
profits, and therewith to pay various legacies 
and annuities, directed that they should invest 
the surplus rents and profits at interest, and 
sufier the same to accumulate ; and he declared 
tliat they should stand seised of his said trust 
estate and the accumulations, upon trust that, 
when and as soon as any son of either of his 
nephews A. and B. should have attained the age 
of twenty-five years, a valuation of his said 
trust estate should be made, and that the same I 
should then be divided into as many equal lots i 
as there should be sons of his said nepliew'.? then ■ 
living, and thenceforth separate accounts should 
be kept of the respective portions ; and that each 
of his said nephews’ sons, when and as they 
should respectively arrive at the age of twenty- 
five years, should choose one of such portions as 
the share to be allotted to him and his cliildreii ; 
and that thenceforth the said portion or share 
should be held by trustees, upon trust for the 
person so selecting the same for his life, and 
after his decease upon trust as to one equal 
moiety for his eldest son and his heirs, executors, 
Ac. : and as to the other moiety for the rest of 
his children and their heirs, executors, Ac., in 
equal proportions, and if but one child both 
moieties for such child absolutely ; but if any or 
either of his said nephews’ sons should die 
under their respective ages of twenty-five years, 
or having attained that age should afterwards 
die without leaving issue, the share or shares 
intended for the person or persons so dying 
should go to the others and other of the said 
nephews’ sons; and if all but one should die 
without leaving issue, the trustees should, stand 
sd.scd and possessed of the whole trust estate, in 
trust for such one surviving nephew’s son for his 
life, and for his children and child as aforesaid ; 
but if all the testator’s said nephews’ sons should 
depart this life without leaving issue, then upon 
trust for such person as should at that time be 
the testator’s heir. At the time of the testator’s 


death A. and B. had several sons living, and B. 
had another son born afterwards; — Held, upon 
the construction of the will, that the trusts for 
accumulation and division of the property com- 
prised all the sons of the nephews who should be 
living when the first of them should attain 
twerity-five ; and as the son who should first 
attain that age might not be born until after 
the testator s death, the gifts were too remote, 
and therefore void ; and the testator’s real 
estates upon his death became vested in lus heir. 
Boiigldoii V. Boughton, 1 H. L. Gas. 406, Affirm- 
ing with a variation 1 Coll. 26 ; 8 Jur. 329. 

Bireetion that Property sli3ttid“ Devolve.^’] 
—A testator directed nis property to be settled 
upon his (laughter H., in such manner that, in 
case of her death, it should devolve upon her 
children, if she had any, and, if she should not 
have any, then that she sliould bequeath it to 
any person she might think lit : the word “ de- 
voive ” imports transmission to children living 
at the death of the mother, and, upon the death 
of the motheiq her busl^and, as representative of 
a deceased child, took no interest under the will. 
Barr v. Burr, ! Myl. A K. 647 ; 2 L. J., Oh. 167. 

ii. Where Gift Breceiled hy a Life Interest. 

Gift not Tested.] — When the only gift to a 
class consisted of a direction to divide and pay, 
upon the death of the tenant for life : — Held, 
upon the context, that those only took who sur- 
vived such tenant for life. Berk v. Burn, 7 
Beav. 492 ; 13 L. J., Oh. 319 ; 8 Jar. 318. 

Where the testator made no direct gift to a 
class of childi'cn, but after the death of his wife, 
the tenant for life, directed, his executors to sell 
and “ divide and equally pay ” the produce 
amongst the class of children, and the issue of 
' such chiltHen as should die in the lifelime of the 
■ wife : — Held, to apply only to such children as 
' were living at the time of the distribution, and 
I tliat the class to take consisted of such children 
or issue as were living at the death of the wife, 
and the issue of any who died in her lifetime 
leaving issue living at her death. Ik, 

Attaining Twenty-one.] — Bequest in 

trust for A. for life, and after his death in trust 
to transfer the whole to A.’s children on the 
day of their attaining twenty-one, in such 
shares as A. should by deed or will appoint, 
and in default of appointment in the manner 
therein, mentioned ; — Held, that the time of 
payment was annexed to the gift, and that A. 
could not, by the exercise of his power, accelerate 
the vesting. Murray v, Tancred, 10 Sim, 465. 

Where there is a gift to A. for life, and after 
her death the money to be equally dh'ided 
amongst her children as they attain twenty-one, 
the gift over to the children is contingent. Allan 
V. Kelly, 7 W. R, 139. 

Testator bequeathed to his daughter Eliza 
2,060Z, for life, the principal to be equally divided 
amongst her children, should they have attained 
twenty-one ; and, to the two children of his late 
daughter Jemima 1,000^. each, to be paid on their 
attaining twenty-one : — Held, that the legacies 
to the children were contingentontheirattaining 
twenty-one, and that they were not entitled to 
interest in the meantime.. Young v. Macintosh, 
13Sim.A4rrTJur.383.''' 

_ — ;Twunty-one or ISCarxiage.] — Teslatorv 
bequeathed his residuary estate to trustees in 
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, B. ami C. die in life 
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lurchase out 
a certain ?^uni of stoclcj, 
ife for her life,. 
3 apita,l 'betweeii 
as should . be then 
■me r)f them should, 
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trust to pay the interest to his niece for liH, -- , ^ 

directed that, after her death, the trustees should between A., B., U, and i;. , 
paY,av.idv. tnaiLsfer and dispose of the residue of wjte :-~-Held, to take ve^ 
ahirmgst ‘her children, equally to be divided Mi y.Mulmer, - , 

between them, share and share alike, to be paid ^Testator diioctcd hih cxccu. a . 
to so m fit t wGiity-ohe, and to daughters at that of his residuary c'slalc ^ ^ ^ 
af^'c nr on their marriaue : and he empowered the etc., to pay the. dividends to ms r. 
tabiei hter his. uiecc's decease or in her life- arid after her death to ..bnde thee 
time with her consent, to niise, pay, and apply, such of bis tliice daughta^ 
for the prefcrnieut and advancement of any of living. 1 royideddhat it an} 
her children, :dl or any part of their presumptive be then dead or sliould an 
portions unrier t lu trusts aforesaid Held, that share should b MJoine |j.i\ ^ 

there was no gift to the children except in the a child or clnhnvu, nnit .-liar 
direction to pay to them, and, therefore, their chikl or chihlreu. 
portions di<i not vest in them until such of them lifetime ; 
as uvere srms. rattaiiied twentj-onc, and such of after the testator 
them as w'cre daughters, either attained that age had n vested interest 
or married. A idahit, ^ Collins w Maep 

L. mive ‘kOODh bank stock to trustees, in trust, Residue of testator s estnt ^ 
to pay ihe dividends to his daughter E. for life ; vested in Boyernment securities, 
and after her death he directed the principal to paid to his wife ; a.... - 

be divided equally between her children at their and the nioiiey thereby fLrisin| 

ages of twentV'One or marriage ; but if they amongst his daughters and g, 
should die before, then to his son L. ; the dangh- Held, that thi_ 
ter had two children who both attained twenty- lifetime of the wife was vested, 
one, but one of them died in her lifetime Held, 1 Eden, oI2. ^ \ a 

that this legacy did not vest absolutely in the bequest ofc ail testators estate to A., to pay 
children of E. on their attaining twenty-one, but the income to testators mother ior hie, and 
only in such of them as should be living at the after her decease, J then give to A., etc., the 

time of her death. IIuhcUU v. Motmlfr, H Bro. residue to B. with power to dispose ot it by will ; 

p’(-i ' the legacy to A. vested immediately, and^vyas 

* A testator bermeaths certain capital sums to tiansrnissible.7ic/i//u;i v. 2Bru.aC.p. 

trustees, upon trust to pay the interest to IV. B. Devise of the rosidiie of personal estate to the 
for his life, and after his decea.?e, upon trust to wife for life, if she die without issue living at 
pay. transfer, and assign the capital sums, ami her death, to testators two brothers, or if one or 
nil arrears of interest, to the chihlren, if more them shall be dead, to the suiw\oi. They 
than one, of the body of the said IV. B., lawfully both died in the life of the wife. Ihe legacy was 
to be begotten, share and share alike; and in vested in both as joint tenants, and Iherorore 
ca.se of only one child, to pay, transfer, and goes to the repinsentatiye ot the survivor, 
assimi the same to such one child, the .share and Barms v. Allen ^ 1 bro. C. 0. Ibl. 
shares of such of tlie said children, if more tliaii Legacy on death of tenant 1-or Irfe does not, 
one, as shall bo a son or sons, at his and their lapse by death of mgatee^ pefore that period, 
ao-e, or re-'pective ages of tw^en tv-one years ; and Goo(linn^\ MnndfiijMAxCk.hA. , , ^ , 

to .such of them as shall be a daughter or da ugh- Testator gave a copyhold esta.e to trustees, 
ters, at her or their age, or respective ages, of for ^lis wife, until the leasep lO which it was. 
twenty-one ye.-ins, or day or respective days of subject expire*., and directed tlmt then it 
marriage, wliich shall first happen next after the should be sold, and the proceeiis invested for tue 
decenseol’thesaidW.B.:— Held, that the children benefit of his clnldron ; but it his wife should 
of W. B. ditl not take vested interests till the time die before tlie leases expired, that it_^ siiould be 
when they w^ere entitled respectively to payment immediately sold, and the prweeds *n.s[)osca ot 
arrived. Bantmeh Portland, 4 L. d. (o.s.), as before. The wute survived the children, but 
rh Vi* R R died before tlie leases expired. The surviving 

* ' ’ . trustee, wiio claimed die estate for liis owm 

Annuity for Son.] — Devise to testator’s benefit, wais <leci’oeil to^ surrender It fo the ad- 

wife for life, and from and after her decease, to ministmtor of He children, but without iu'e- 
trustee on trust to sell, and, among other bequests judice to the rights of the customary noirs of 
to layout 500/. in annuity for life of a son; — either the testator or the clnklreu, 'if any 
HeM,avestcdmterestinson,if surviving the tes- heirs wmre in existence. Burton v, JlodsolB 

tator. Baijley y. Bishop, 9 Ves. 6 ; 7 R. R. 132. 2 Sim. 24. 

^ Testator gave the use of SOOZ. to Ins witc for 

Grift Void for Remoteness.] — A testatrix ap- life, and, after her (leceasc, made a disi>osirion of 
pointed a trust fund to two ti ustces, in trust to parts of fhc principal: he then gave several 
pay tlio dividends to A. for life, and after his other devises, and aiterw’ards to J, 1 )u. ; a. 
decease .^he gave the dividends to tivo othez'S, B. died, leaving a wudow :~--HeId, that ms legacy 
v finri oi-aAr +iho rlpppnap. nf the s?ir- was vested a'jid trail smissiuic, Jloiikuo'Usft v. 


•hare of 
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li'fefinic, lie luiving survived the testate, 3Ied- 
liroft JJoiLV,s\ 1 Yes. sen. 207. 

.Le^i?acy a,t the <Ieccase of a person entitled to 
the firml out of which it is given, vestcil imme- 
diafcelv, and payment only postponed. Ukimire 
Y. GeUart, lO'Yes. 3M-. ^ 

Legacy to A. for life, and to her children at 
Iier tfecease, vcste»I in all the children as they 
come in esse ; but upon the circumstances of this 
ease it vested in those living at the death of the 
mother only. v. Bulloch, 2 Yes. sen. 087. 

Capital to be Bivided.] — Trust to pay the 

dividentls of stock to the testatrix’s niece for life, 
and after her tleath to divide the capital among 
the brothers and sisters of the testatrix ; and in 
like manner to the survivor or survivors of them ; 
the shares of those who died in the life of the 
nloca passed to their representatives. Ih, And 
see Chaffers y. Ahell, 3 Jur. 578. 

Testator gave annuities to three of his rela- 
tions, and directed that, if the annuities were paid 
by the interest of money in the stocks, at the 
death of the different parties, the principrd 
should be divided between the children of the 
deceased. One of the annuitants had five chil- 
dren living at the testator’s death ; bat only one of 
them survived the annuitant : — Held, that the 
capital of the stock which had been provided 
to answer the annuity, did not vest in the sur- 
viving child, on the annuitant’s death ; but 
vested, on the testator’s death, in all the children 
then living, as tenants in common. Watson v. 
Watson, 11 Sim. 73. 

Testatrix, i-iy her will, gave to each of her four 
nieces (naming them) a legacy of oOl., and, after 
hec] Lieathing other legacies, gave the residue of 
her property to her three sisters, and, after their 
deaths, to be divided between her nieces above- 
mentioned ; — Held, tiiat the nieces of the tes- 
tatrix took a veded interest in the residue 
immediately upon her death, and that one-fourth 
of such residue belonged to the husband and 
personal renreseiitativc of one of the four nieces, 
who, after surviving the tesratrix, had died in 
the lifetime of the touaut for life. Cochrane v. 
Wntshiro, IG L. J.. Ch. 3i)G ; 11 Jur. 42G. 

I’estatoi* directed the dividends of his residue 
to be paid to his three children, A., JT, and C.. 
in certain shares, and that, after the decease of 
any one or two of them until the decease of the 
survivor, the shares of the deceased parents 
should go to their respective children ; and that, 
after the decease of his surviving child, the capi- 
tal of the residue should be divided amongst the 
children of his said children, per capita. A. die 1 
first, E. next, and C. last. Both A... and C. left 
children, some or whom were living at C.’s 
death, B. had children, but they all died in her 
lifetime : — Held, nevertheless, thaf they took 
vested transmissible interests in the dividends of 
B.’s share of the residue, which accrued between 
-B.'s and C.’s deaths. Ilomer ov Ilo^mer v. Gould, 

1 Sim. (N.s.) 541 ; 20iL. J., Ch. G57 ; 15 Jur. 457. 

Bequest of residue to A. for life, and after her 
decease, a gift of 3,000^. each, to B. and 0. 
(granddaughters), for their absolute use ,* and if 
either of them should be dead at the decease of 
A., her 3,000L was to go to the granddaughter 
who should then be living ; but in case such 
granddaughter should have left children, they 
were to take her legacy. B. died fii’st, leaving 
children ; C. then died without issue, leaving A, 
surviving. On the death of A. Held, that G.’s 
legacy was vested and passed to her representa- 
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tives, Brighfs Trusts, In re, 21 Beav. 07 ; 3 
W, n, 544. ‘ 

C., in 1854, after directing that the whole of 
his estate should be converted, and the interest 
paid to his wife for life, directed that 1,500C 
should be set apart, and the interest paid to his 
daughter A. for life, and that after her death the 
capftal should be divided amongst her children ,* 
and in case she should have no child or children, 
then he directed that the same should be applied 
for the benefit of his son and his children in 
like manner. The testator then directed that a 
like sum should ba set apart for the benefit of 
M. for life, and that the capital should after 
his death be divided amongst his children; and 
in case he should have no child, the same 
was to be applied for the benefit of A. and her 
children in tiio same manner as the bequest to 
her was then limited ; and in case both M. and 
A. died without leaving issue surviving, he 
desired that 1,500?. should be divided amongst 
his next of kin, and the other amongst his wife’s 
next of kin. A. married B., by whom she had 
one child only, who died an infant in her life- 
time. A. died, leaving her husband and her 
brother M. surviving : — Held, that the child of 

A. took a vested interest in the 1,500?., and that 

B. was entitled to it as her legal personal repre- 
sentative. Whyte v. Collms, 6 Jur. (n.s.) 1231 ; 

3 L. T. 263. 

A testator bequeathed to R. S. 1,000?., to be 
placed out on real security, and the interest to be 
paid to her during her life ; and he directed that 
at her death the principal should be called in and 
distributed equally among her children, and that 
if any children were living, from son or daughter 
being dead, such child or children should take 
the share their parent wmuld have been entitled 
to if living i—Held, that the representatives of 
such children of E. S, as survived the testator 
and died witliout issue in the lifetime of IL S., 
were entitled to shares. Strother v. Dutton, 1 
De G. & J. 675. 

Death or Marriage of Tenant for Life.] — 

Residuary gift upon trust for the testator’s wife 
for life, if she should so long continue his widow : 
and from and after her death or marriage, upon 
trust to pay and divide the whole thereof 
equally amongst all and every the testator’s, 
nephews and n ieccs, share and share alike, wdthin 
six months after they sbonll become entitled 
thereto ; — Held, that the residuary share of one 
who died in the lifetime of the widow passed 
to his representatives. Paohliam v. Gregory, 

4 Hare, 396 ; 14 L. J., Oh. 191 ; 9 Jur. 175. 

A testator gave the interest of money in the 
funds to his v/ife during her life, after which 
his daughter Maria, if unmarried, was to receive 
the same until her death or marriage, when 
the principal was to be divided between 
his eight sons and daughters, including his 
daughter Maria, or amongst such of them as 
should be living at the death of Maria. The 
testator also gave the children power to take 
possession of their respective shares, upon giving 
security for the payment of interest to the 
widow for her life. Maria married during the 
testator’s life, and died after the widow^ One 
son, Charles, died after the testator, but before 
the widow : — Held, that the representatives of 
Charles were entitled to one-eighth part of the 
property. Baynes v. Prewst, 13 L. J., Ch. 377, 

*<Pay and Transfer.”] — A bequest of re- 
sidue to trustees on the trusts after-mentioned, 
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followed, first, by n trust to provide for an- 
then by n trust to pay interest to the 
legatees fur life, and then a trust to “ pay and 
Irnnsfer” the capital to the children of the 
teiiaiiTs for life, gives those children an interest 
which vests iinuicfliately on the testator’s death. 

V. Grf‘rii, 11 Bear. 4r»8 ; 18 L. J., Gh, 
Itid ; 13 Jiir. 272, 317, 

'J’iie Lee of such words as ‘‘pay and transfer” 
as the only words of gift in a deferred bequest, 
does not n ake such lenuest contingent ; the 
true critei’i(-n what was the reason for the 
postponement. If it was the position of the 
fund, as in a gift to one for life, and after his 
death to ot hers, the bequest in rernamder vests at 
once : but if it was the position of the legatee, as 
where the gift is by a direction to }>ay the fund to 
the legatee when he shall attain twenty-one, it is 
contingent. Jieuveti\^ Trifst, Li rt\ 3 K, tV; 280. 

A bequest of personalty to trustees upon trust 
to pa}" the interest thereof 1o the testator’s 
daughiers A, and B. for their lives and the life of 
iJie survivor, ami upon the decease of the sur- 
vivo}' to pay and transfer the capital equally 
amotig ail the testator's cliiklren, and the issue, 
if any, of A. anrl B., and of any oriier deceased 
■child, in such manner that such issue might be 
entitled to such share or shares as his or their 
deceased parent or parents respectively, if living 
(A. and B. excepted'), would have been entitled 
to. A. and B, died without leaving issue : — 
Held, first, that: the bequest in remainder vested 
at tlie testators death. 2b, 

Hel<l, secondly, that the whole fund belonged 
to the testator’s children other than A. and B., 
ami to rlie children living at the death of such as 
had {lied leaving children. Ih. 

Held, thirdly, that the shares of such as had 
died without leaving children belonged to their 
re'pro^entatives. lb. ' 

“ Convey, Transfer and Assured’]— 

Bequest of 2,0307. in trust for A.’s life, and from 
and after her decease “to convey, transfer, and 
fissure it unto all and every the child and 
children of A. : — Held, that A.’s children took 
TestC‘d. interests at their births. M^Ldclilan N. 
TatN. 28 Boav. 407. Affirmed on another point, 
2 De 0. F. & J., 449 ; 30 L. J., Gh. 276 ; 6 Jur. 
(X.S.) 1269 ; 3 L. T. 492 ; 9 W, B. 152. 

Bequest of residue of personal estate, after a 
life interest, to the use of all and every the 
cbiklren of testator’s daughter, equally to be 
traiisierre<l, delivered, and paid to them sever- 
ally, when by law able to receive and give 
discharges : — Held, to be vested in each child 
on coming into being ; and transmissible, though 
subject to be varied by the birth of others. JSxel 
V. iVdllaee^ 2 Yes. sen. 118. Affirmed, M. 318. 

Fay and Bivide.]— A testator, by his will, 

gave real property to trustees, upon certain trusts 
during the lives of his two sons W. and T. and the 
life of the survivor, and from and after the de- 
cease of the survivor upon trust to sell and “ to 
pay and divide the money arising thereupon unto 
and amongst all and every the child and chil- 
dren of W. and T,, and the issue of such of them 
as should be then dead, share and share alike, 

, such issue taking only the part or share of his, 

■ her, or their deceased parent ” ; — Held, that two 
children of W. and T,, who were living at the 
stator’s <!ea.lh. but died without issue before 

iod of disiributioii, had vested shares in 

rccocds of. sale, which passed to their I 


representati ves. ITcw/, In rr, dkwve v, Bailey, 
43 L. T. 730; 29 W. B. 171. 

r>equest in trust for te.stator’s niece for life, 
with remainder in trust to pay and divide “ unto 
and amongst the children of my said niece in 
equal shares and proportions ” : — Field, that all 
the children who survived the testator took vested 
interests in the fund. Wilson'.'i Tnish^Iri re, 14 
Jnr. 263. 

Attainment of Twenty-one.] — Where 

thei'e is a gift dividends, to one for life, and 
after his deaih the wlioie principal to be paid an<l 
(livided between and among his children, in equal 
shares, on their respectively attaining the age of 
twenty-one years, those only wlio attain twenty- 
one take. Fitzn'ill'ia m v. Long, 6 W. K. 819. 

Trust by will, subject to an interest for life, to 
pay and transfer to the testator’s nephew and 
nieces, equally at twenty-one ; with suryivorslnp 
in case any should die before his or their .shares 
should become paya.bie ; and a limitation 
over in case all should die, Ac. Vested interest 
at the age of twenty-one, before tlie death of the 
tenant ff)r life. llalUfax v. IG Ves, 

171 ; 10 B. B. 146. 

A testator after directing payment of his 
debts, etc., gave specific legacies and an annuity 
to his wife, during the tinje she should remain 
his "v/idow, and charged the same on his real and 
personal estate. He then made specific devises, 
and gave the residue of his property to his 
trustees to sell, and pay, and divide the proceeds 
among his children : as to the s])ecllied devises 
bringing those into hotch-pot, subject to the an- 
nuity to his wife, share and share alike, provided 
that none of the children should enter into the 
possession or enjoyjuent of his property until his 
wife died or married again, or his youngest son 
attained twenty-one. The testator had ten chil- 
dren ; four died infants in IvLs lifetime, and one 
died after the youngest attaiimd twenty-one : — 
Held, that the shares Vvcre vested of all that 
attained twenty-one, and were payable after pro- 
viding for the annuity, the income from that time, 
and the capital wliezi the youngest attained 
twenty-one. Fawthorpo v. Craeen^ 3 'W. B. 275. 

Bequest of a sum of stock to be <livicled, after 
the eieath of an annuitant, between all tlie children 
of A. B. as they should attain his or lier age of 
twenty-one years : — Held, that the fund was to 
go to such of the children of A. B. as were living, 
when the first attained twen(y-one, and who 
had attained, or who should attain, twenty-one. 
Loolte Y. Lamb, L. B. 4 Eq. 372 ; 16 L. T. 616 ; 
15 W. B. 1016.' 

A., by his will, gave personal estate to trustees, 
on trust for B. for life, and after her death to pay 
and divide the fund unto and equally between and 
among all and every the child and children of B., 

, on his or her attaining twen ty-one, and he declared 
that his mind and will was, that if any or cither 
I of his grandchildren should die during the life of 
1 B.j leaving issue them surviving, then that such 
issue should be entitled to his, her, or their 
respective deceased parents’ share : — Held, that 
all the children of B. took vested interests, 
whether they attained twenty-one or not. 
AUm^ In re^ 10 L. T, 812. 

A testator directed the trustees of his will, 
upon the decease of A., to whom he had given a 
life estate, to convey, pzay, assign, transfer, and 
make over the residue of his realty and ■ per- 
sonalty unto and amongst all and every the child 
and children of A. as and when they should 
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severally arul respectively attain their several 
and respective age nn<l ages of twenty-one years, 
to an<I for their own abs(»liite nse and benefit, 
as tenants in common. ; if but one child, to such 
only child, his or lier heirs, executors, adminis- 
trators, or assigns, acconling to the nature and 
quality of such estates, and to whom he gave the 
same accordingly :—Hel<i; that the children of 
A. on tlieir respective births took an interest 
vested and not contingent. Kinq v. Imaemn^ 

2 Sm. & G. 371 ; 22 L. J., Gh. 455'; 17 Jur. 434 : 

1 W. E. 2d9. 

Where there is a doubt the court inclines to 
the construction that a gift by will vests on the 
testator’s death. Ih. 

is. It. directetl that a moiety of the residue of 
his property should be divided between J. H. 
and four others in equal slnires ; but as to the 
share of J, H., lie desired that the same should be 
retained in the hands of his executors, upon 
trust 10 invest the same, and to pa.y the proceeds 
to J. H. for life ; and from and after his decease, 
to }>ny, assign, and transfer the said monevus, or 
the stocks, etc., upon which the same should be 
invested, unto all the children of J. PL equally 
between Them, part and share alike, at their 
respective ages of twenty-one years ; and if there 
should be but one such child, then wholly to 
such one child at his or her age of twenty -one ; 
and in case any one or more of the children 
should die under twenty-one leaving lawful issue, 
then such issue should be entitled to the share or 
shares to which his, her, or their father or 
mother would have been entitled : — Held, that 
the shares of the children of J, li. were vested on 
their attaining twenty-one, and not contingent 
on the event of their surviving their father. 
Mars]} all Bentley, i Jur. (X.s.) 785 ; 3 W. K. 566. 

Testator gave all his real and personal estate, 
after ])ayraents of debts and legacies, to his wife 
for life, and directed that, at the end of twelve 
months after her dcat,h, 1,060/. should be laid out 
in trust for his daughter for life, and, after her 
decease to divi<le the capital amongst her 
children, when they should attain twenty- one. 
One of the children attained twenty-one and, 
died in the lifetime of testator’s widow:— Held, 
that his representatives were entitled to a sham 
of the 1,000/. Ckntshti} v. Sch roder. 4 Sim. 23. 

A testator bequeathed the residue of his 
personal estate to trustees, upon trust to pay 
three annuities ; and after the death of the 
survivor of the three annuitants, upon trust, for 
the children of his two brothers and sister as 
tenants in common at twenty-one ; but, if any of 
them died under twenty-one, the shares of them 
so dying were to go to the survivors ; — Held, that 
one of -the children having attained twenty-one, 
and havijig died in the lifetime of the annuitants, 
his personal representatives were entitled to his 
share. Morgan v. Williaws^ 14 L. J., Ch. 449. 

■ Testatrix bequeathed a sura of stock to trus- 
tees, upon trust to pay the dividends thereof to 
her granddaughter for life, and after her decease 
in trust to assign, transfer, and dispose of the 
■ capital unto and among the children of her said, 
granddaughter, share and share alike, at their 
ages of twenty-one, or sooner if the trustees ' 
should think proper ; and in case the said grand- 
daughter should die ’without leaving any child or , 
children, or, leaving such, all of them should die 
before they . or any of them should become 
entitled to' the trust moneys, then in trust to 
assign and transfer the capital to A. The. will 
contained no clause of survivorship among the 


children -Held, that the ch ildreii i lying in the 
lifetime of the granddaughter, but havijtg 
attained twenty-one, took vested interots in 
equal shares, Muir liter ^ 2 T. & G. 0. 0. 

465. , : 

Proof of Legitimacy.]— A testator be- 
queathed 10,000/. to his brother. to be paid in 
twenty equal half-yearly payments, but in case 
his brother should die before all the payments 
became due, then the X’ernaindor shouLI be 
placed out at interest, to be paid to the cliil- 
dren of his brother till they attained twenty- 
one, and then the pidncipal to be divided 
amongst them. The brother died after three 
payments had been made, leaving fire children, 
one of whom ’was supposed to be dead, not 
having been heard of for thirty years. Four 
of the children received their shares, and filed a 
bill praying that the remaining share might I’le 
divided amongst them. There was no eviilence 
of the bi’other’s marriage : — Held, that there was 
siitficient evidence of the legitimacy of the 
children, and that each was entitled, uqioii 
attaining twenty-one, to a share in the re-idue. 
but inquiries were directed as to the deatli of the 
child who had not been heard of. G aches v, 
Warner^ 16 L. J., Ch. 281. 

Benefit of Survivorship— Trust for Main- 
tenance.] — A. gave his residue to his wife for 
her life, to be expended by her in and about the 
maintenance of herself and her children : and 
after her decease unto and amongst his cbildren, 
to be paid to them as they should severally attain 
the ’age of twenty -one years, with benefit of 
survivorship ; — Held, that each child, on attain- 
ing twenty-one, took a vested interest, but that his 
presumptive share W'oiild not beqjaid to him with 
the consent of the mother, as there was a trust 
for maintenance of the others. Part, bowevcir, 
was paid out, the rest being re.served as security 
for payment of the life income. Berry v. 
Bryant. 2 Dr. & Sm. 1 ; 31 L. J., Oh. 327 ; 8 Jur, 
(X.'s.) 69 ; 5 L. T. 818 ; 10 W. E. 242. 

Attaining T’wenty-five,] — The testator 

gave the residue of his property to his widow 
daring her life, and at her demise to the eldest 
surviving son of A., upon his atbaining twenty- 
five (the trustees being directed to apply the 
interest to his use till he attained that age), or 
failing such male issue, to the daughters of A, 
living at the demise of the last of such mule 
issue ; the only son of A. died under twenty -five 
in the lifetime of the widow, leaving two 
daughters of A. him surviving: — Held, that if 
there had been any son of A. living at the death 
of the widow, he would have taken a vested 
interest in the residue, though he had not then 
attained the age of twenty-five. Mwrva.y v. 
Addenhrooke. 4 Russ. 407 ; 8 L. J. (o.s.) Ch. 79 ; 
28 E. E. 144.' 

A testator declared that the bequest to one 
daughter C. should be enjoyed by her for life, 
and then be put in trust for the benefit of the 
children she might leave, and to be divided at 
twenty-five. And he “ in like manner” directed 
the bequest of his second daughter M. should 
be paid to her for life, and after her death 

may be continued in trust and may be diviiled 
equally betwe'en her children after they have 
attained .the age of t.weiity-five” : — Held, that 
the bequest to the children of M. was not ton re- 
mote, and that they took vested interests at The;.,i 
birth. Sauimrez v. Sail mar ez^ 31 Beav. 432. 
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f. Effect of a Gift Over on Vesting. , A testator l,e.,uentlK,l money in trnst for A 

for life, aiul alter lier deatli lor the children of 
Conditiosial Gift Over — Death before Twenty- x\., when and as they should attain tiic ag-e of 
one.] — xV testator gave legacies of ;“()/. each twenty-one years ; but if A. should die without 
six gTandcliildron. when the youngest grand- lawful issuerthen over Held, that the gift to 
child should come of age, payable from the the children was contingent upon their aifaining 
produce of a real estate, then to ho sold; and the age of twent 3 ’’-one years. ludnianx, Kldmayi^ 
if either of those children should not live to 40 L. J., Ch. 351). 

come of age, nor have an heir born in tved lock, A testa! or gate his property to his daughter 
he directed the 50Z. to be equally divided for life, and then tr> her children, who 'being sons 
among the surviving children. E. JM"., one of should attain twenty -one, or being daughters 
the six grandchildren, married during her attain that age or iujutv. ‘’And in case rny 
minority, but afterwards attained twenty-one. said daughter shall ha])})en to die without 
ami before the youngest grandchild attained leaving any child (W children her surviving, or 
that age, she died, leaving a child : — Held, that leaving such they shall all die without having 
her legacy of 50/. wns a vested intciest, and obtained a vested interest in the said trust- 
belonged to her p{?rsonal representatives. Mvrldui moneys, and without leaving any issue them, 
V. Philipson^ 3 IM.vl. he K, 257 ; 3 L. J., Ch. 143. him or her surviving/’ then over to two cousins. 

Legacy to the children of A., to be equally The daughter ha/l children, some of whom 
divided amongst them and if eitl er of them attained twenty-one, but all died in her lifetime : 
die before twenty-one their share to go to the — Held, that tlic gift over took effect, its terms 
survivors : a vested interest in the children being unambiguous and the event to which it 
.living at the testator's death, subject to he referred having hapjiened, Hamlet^ In 
devested in the event pointed out: after-born Sfepimi v. 58 L. J., Ch. 242; 39 

children therefore excluded. lJatuho7i y. Pallas^ Ch. D. 425 ; 59 L. T. 745 ; 37 W. ff. 215 — C. A. 

14 Yes. 676 : 9 E. R. 350. A. gave to his daughter the interest and 

Testator bequeathed 5.000/. to A. if he dividends of all moneys which should be standing 
attained twenty -one, but if he should not attain in his name in the three per cent, reduced 
that age, or died without leaving i.ssue male, annuities, for her separate use ; and after her 
then over : — Held, that the o.OOOZ. vested, abso- decease, the principal of the stock to the child 
lately, in A., on his attaining twent^^-one. oi' children of his daughter in equal portions, on 
Myftim V. Boodle, 6 Sim. 457. their attaining twenty-one. In case of the 

The rule that the com t leans to oonsti'uc! ion daughter’s decea.^e before her husband, the 
that gives a portion to each child that lives to j interest of the stock to be enjoyed by him 
require it applies to Vv'ills as wnll as settlements, (luring his life: but should the daughter die 
Knoivlcs^ In re, yoftarje v. Bvniov, 5] L. J., Ch. without having any issue, then, after the decease 
851 ; 21 Ch. .1), 80(5; 47 L. T. 161 ; 51 W. R. 182. | of the husband, the principal to revert to the 
A testatrix, after giving a life interest in real | testator’s eldest’ son absolutely. The testator's 
estate to her three daughters, directed the share daughter died before the testator, leaving one 
of each daughter to be apjilied in the rnainten- daughter, who, after the death of the husband, 
ance of the children of such daughter who siir- die(i under age and without issue : — Held, that 
vived her until they attained twenty-one, then j the gift to Hkj children of the testator's daughter 
the share to be theirs. In case of the death of was contingent, and iqioii the deatli of the only 
all the children of a daughter under twenty- daughter under twent 3 ’'-one the testator's sou 
one, the testatrix gave the sham to the other became entitled to the stock. WnvnqlKmd s 
daughters r—Held, that a child of a daughter, Tnis\ In re, 1 Dr. k. Sin. 358 ; 30 L. J.. Ch, 258 ; 
who attained twentv’-one and died in his mother's 7 Jur. (^^s.) 15 ; 3 L. T. 722 : 9 '\Y E. 156. 
lifetime, took a vested interest. II, Where a testator directed the annual interest 

A stock legaejq and a share of residuary per- of his residue to be divided into as manj' shares 
sonalty expectant on the death of a tenant for as there were living children of T. and L., share 
life, beqneathed^ to a minor, payable at twenty- and share alike, as they should come of age ; and 
■one. with a limitation over in the event of his in case anyone should die without chiklren, his 
■death lunier twenty-one : — .Held, to be interests share to devolve on survivors successiveh’, till 
wdiich, prior to the 4th of July 1870, were for- the whole interest came into the bands of the 
■feitable to the crown on the conviction of the grandchildren and great-grandchildren of T. and 

minor for felony, Bedewan\^ Tintid, In re, 42 "L. : — Held, that the children of T. living at his 

L. J., Ch. 553 ; L, E. 15 Eq. 355 ; 28 L. T. 395 ; death were entitled to the income only, but that 
21 W. B. 435, there was a gift by implication to these children 

absolutely, with a gift over of the share of any 

Death without Leaving Issue. ]—Testatrix grandchild who had died wnthout having had 

bequeathed 3,000/. to trustees upon trust to pay issue ; not absolutely, but according to the gift 
the interest to B. for life and after the decease of the original shaie. 'Wetlierell v. ^yetllt‘reU, 4 
of B. the testatrix willed that the said 3,000?. Giff. 51 ; 32 L. J., Ch. 476 ; 9 Jur. 368 ; 8 

should be equally divided among such of her L. T. 39; 11 W. R. 274. 

children as should be living at the time of her 

death, as they respectively attained the age of Death of all Children before Tenant for 

twenty-one ; but her will was that if B. should Life.]— Gift of residue on trust to pay the 
die without leaving issue, then the 3,000?, should dividends to the testatrix’s son for life (except 
be paid to G. : — Held, that tlie children of B. what was required for education of her son’s 
took vested interests in the 3,000/. at her death, children) ; and should her son die before ail or 
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in ih<i lifetime of the son had not acquired a 
transmissible interest, ('hndir'u^k t. GretnmlL 
3 G-iit. 221 ; 7 .lur. (.\.S.) 951) ; 5 L. T. 232. 

Death under Twenty- one or before Tenant 

for Life.] — A testator gave a sum of money in 
trust for hi. for' life, and after her <1eath for 11., 
should he survive E. Should he not survive E. 
nor attain twenty-one, then over. Ih attained 
twenty-one. hut did not survive E. : — Held, that 
the gift vestc.l absolutely in R. on his attaining 
■twenty-or'ie. subject to the life interest of E. 
TIu)iN,si)N'.'i Truda. In re, L. K. 11 Kr{. 143 : 25 
L. T. 393; 19 W. K, 193. S. R. 2Ldtland r. 
CliiiUe, 3 Madd. 243. 

A testator bequeathed his residuary personal 
-estate to trustees, upon trust bn* his daiigliter A. 
for life, and after death of A. the said trust 
money and income in trust for all and every the 
ehil Iren of A., share anrl share alike, to the son 
or sons when they should have attained the age 
of twenty-one, and for the daughter or dauglitcrs 
■at that age or marriage ; with a gift over, if A. 
should die without having a child or, haying any, 
such children should die, being sons, before 
twenty-one. and daughters before twenty-one or 
mai't'iage. A. died, leaving an only child B., who 
died under twent^^-orie : — Held, that the trust 
property Tested in B., so that the income 
between the death of A. and tlie ihiath of B, 
■belonged to B.'s estate. Hd'/wny v. llfdgway, 4 
De G, & Sm. 271 ; 20 L. J., Ch. 253 ; 15 Jur. 930. 

Under Twenty-one without Issue.] — 

Testator gives bis personal estate to trustees 
■upon trust to pay the interest to his daughter 
E. S. for her life, and, after her decease, to pay 
and divide the principal among the children of 
Iris said daughter, ami the issue of a deceased 
child, as she should appoinb and in default of 
appointment to go to and bci equally divitled 
among them ; and if but one, then to such only 
child ; the portions of sons to be paid at their 
respective ages of twenty-one, and of daughters 
at their res{.iective ages of twenty-one or mar- 
riage. If no issue, or all ilie before their respec- 
tive portions become payable, then over. The 
•shares are so given as to vest immediate^ in the 
-children of E. S., though liable to be devested by 
all dying under tAventy-one, without issue. The 
share of a child so dying was therefore held to 
pass to its representati\'e. Skey x. Banwa^ 3 
Mer. 385 ; 17 K. R. 91. 

A devise over upon a contingency does not of 
Itself ]>rcvent the shares from vesting in the 
meantime, provided the words of bequest be in 
othei* respects sufficient to pass a present interest, 
although such a devise over of the entirety may 
bo called in aid of other circumstances to show 
that no present interest was intended to pass. 
hi. 340. 

Before Twenty-one or Day of Mar- 

3 ?iaga.] -Under a devise of the entire residue real 
and personal to A., B., and 0. (children of the testa- 
tor) And all their younger children, their heirs, 
executors, &c., for ever ,: A.., B., and C. to receive 
the yearly interest, for their respective lives, of 
such parts thereof as were intended for their 
respective younger children. And in case of the 
-death of A., B., and C., the share of any of them 
so dying, to go to his or her younger children : 
And in case of the death of A., B., and 0., or any 
cf them, without leaving younger children, the 
«hare of such child so dying to go to the survivors, 


and their younger cliildren,” \\'ith powers of 
appointment amongst their respective younger 
chil Iren. And in case of the death of any of t he 
jujunger grandchildren before twenty-one, or days 
of marriage, the shares of such to go to the 
brethren of the child so dying.” At tlie time of 
the will, .and of the te.stator’s death, A, liad one 
younger child ; B. sevei'al ; C, none : each had 
several since. On bill by after-born grimdchil- 
dren : — Held, that a younger grandchild, dying in 
the lifetime of its parent umler twenty-one, and 
umnarried, had not a vested interest i.i its share, 
transmissible to its representatives, Croiia v. 
Oddi., 1 Ball &; B. 449. Affirmed, 3 Dow', 31 ; 

1 Bligh (X.S.) 594 ; 15 R. K. 20— H. L. (Ir.) 

Under Twenty-three without Issue.] — 

A testator bequeathed personal pro[)erty to his 
trustees and executors, upon trust to |,(ay the 
dividends to his daughter during her life, to her 
separate use, and after her decease to pay the 
principal unto all and every her children, who 
should live to attain twenty^three j'ears of agm, 
share and share alike, witlibenetitof survivorship 
in case any of them died under that age ; wdth 
limitations over in case there should be no child 
or children, or being such, all of them sliould die- 
under twenty-three years without lawful issue. 
The daughter had a child who died under age in 
the daughter’s lifetime. The bei-iuests to the 
children, and the subsequent limitations, were 
too remote. Bull v. Prltrhfird., 1 Russ. 213 ; 7 
L. J. (O.s.) Ch. 41 ; 25 R. R. 27. 

Under Twenty-four without leaving 

Issue.] — A bequest to irus'oes of tlie testator’s 
residuary estate, with a direction, to apply 
so much of the interest, dividends, and profits as 
may be necessary for the maintenance and 
education of the children of the testator’s 
daughter until they should i-e.spectively attain 
the age of twenty -four, and then to <livido the 
principal equally between them, with a gift over 
in case any of them should die under twenty-four 
without leaving any issue, is not void as too 
remote, but gives a present vested interest with 
an executory bequest over in case of death under 
twenty-four without leaving issue. BUfnd v. 
WtUiunis, 3 Myl. & K. 411 ; 3 L, J., Ch. 21S. 

Under Twenty-five.] — A gift of per- 
sonalty to trustees for A. for life, and after his 
death in trust for the children of A. “as they 
severally attained twenty-five years,” the income 
to be applied during their respective minorities 
by their guardian for their maintenance, <k;c., 
with a gift over in case no child of A. should 
live to attain twenty-five: — Held, to be vested, 
and not too remote. Baives v. i'U'hei\ 5 Beav. 
201 ; 11 L. J., Ch. 338 ; 6 Jur. 248. 

A testator bequeaths the residue of his property 
to his nephews and nieces on their respectively 
attaining twenty-five, with a direction that hiwS 
trustees shall, in the meantime, apply the profits 
to their maintenance ; but in case of the death 
of any of them unmarried and without issue, he 
gives the shares of those so dying unto the sur- , 
vivors equally, to be paid at the same time with 
their original shares ; first a nephew and then a 
niece , die, under twenty- five, iinmaiTied and 
without issue : the whole residue is divisible 
among the survivors who attain ttm specified age, 
and the niece does not, upon the death of the 
nephewj acquire, under the clause of survivorship, 
a vested interest in her proportional part of his 
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share. y. Xm, Turn. &: E, 413 ; 24 E, R. ! were too remote. Bull t. Prltehavd. 1 Kuss. 

85. . : 213 ; 7 L. J. (o.s.) Cli. 41 ; 25 R. R. 27.' 

Gift to trustees for E. W. for life, aiul af tor his 

g. Gift to a Class on Attaining a Certain decease to assign te., co all his chiWrcn who 
^ should DO living at nis decease, and who shouJcl 

be or live to attain twenty-live, and to a][j}>]j tlie 
‘When all the Children attain Twenty- one,] income in the meantime for their mainU'iiance 
— A devise of laml to trustees in fee, upon trust E. W. died in LSHT, leaving eleven children ; the 
to pay the rents to the testator’s daughter for testator died in 1845. Four only of the eh ih Iren 
life, and after her death to apply them in the of E. W. survived ; tiie youngest attained 
maintcnaiico of all and every her child and twentj^-fiTe in 1848 : — Held (following Tr/Z/YV/?;n 9 
children during their minority, and when and as v. supra), that tlie gift was not voi<l for 

soon as all such children, if more than one, remoteness. Bovfhern v. Wolladon^ 15 Bear, 
should have attained twenty-one, upon trir^t to 276 ; 22 L. J., Ch. 664 ; 1 AV. Ih 80. 
sell, and pay the proceeds of such sale to and A gift of residuary estate in trust for such 
amongst all and every such child or children, child or children of"^ A., as being a son or sons 
share and share alike, if more than one, and if should live to attain the age of twenty-five years, 
but one, then the whole to such only child: — or being a daughter or daughters shoukl live to 
Held, that one of several children who survived attain that age or marry, equally to bo divided 
the testator, having died under tAventy-one, took between them, if more than one : but if but one, 
no share. Llojid v. Lloyd, 3 K. & J. 20. then the whole to that one, their, his or her heirs, 

A testatrix bequeathed her residuary estate executors, administrators, or assigns, according 
upon trust for her sister for life, and after the to the nature and quality thereof, provided that 
sister’s death 1o pay, divide, and apply the trust if any of them should die under such age or time 
fund in manner following : that is to say, one- as aforesaid leaving issue him or her surviving, 
tenth to or for the use of II. H., and another such issue should take the same share as his, her, 
onc-teiith to or for the use of C. IL, for tlicir or their parents, attaining such age as afoiesaid 
respective lives ; and^ in case either of them would have done ; with provision for applying 
should die in the lifetime of the tenant for life, the income of the share of every such child, or 
or afterwards, leaving lawful is^-ue, then the his or her issue, or a sufScient part thereof, in 
testatrix directed that the part of him or her so their maintenance and education, and for an 
dying leaving lawful issue should go to and be application of a reasonable part of the expectant 
equally divided among his or her children, as share of any such child or their issue, to his, her, 
they sliould attain twenty-one : — Held, that a or their advancement, notwithstanding their 
child of C. II., who survived the tenant for life minority :---Held, to be void for remoteness. 
and attained twenty-one, but died in the lifetime ham Y.Bhjtmll.S Hare, 131 ; 10 1 . J.. Ch.40i ; 14- 
of G. II., took a vested interest, Boulton v, Jur. 265. And see Ball v. P/y'loha rd. sunva. 
Jhatrcl. 3 De G. M. & G. 008. iAnd see Bree v. 

JPerfetd^ 1 Coll C. 0. 128 ; 8 Jur. 282, When Youngest attains Twenty-one,] — A 

testator bequeathed H.tHX)/. to trustees, ujioii 
Attaining a Greater Age than Twenty-one.] trust to npply the income thereof towards the 
— In cnnsidei'ing the validity of limitations, the maintenance of S. 8. and 0. S. during their 
state of the family at the death of the testator minority ; and when and so soon as the yomigest 
(and not at the date of his will) is to be regarded ; of his said two chddren shouht luive been born 
and, therefore, if a gift be to sneh of the children twenty-one years, then he dh’ected the principal 
of a particular parent as shall attain a greater to be divided equally between them, if (hey 
age than twenty-one years, and the parent die in should bidh he Jiving : hut if either of them 
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A testal'OT gave all liis real and pei’.soiial estat.e 
to trusieees, upon trust to conveii' and pay the 
income thercoi: to his daugUrer for life; and 
after he}’ decease to divide the capital equally 
among' all her chihlren then living;, provided the 
youngest should ha-\e attained tweiity-ono • I'lit 
if he should not then have attaiue<i that age, 
then upon trust to apply the income towai’ds tlic 
maintenance and education of all such children 
until the majority of such youngest child, and 
Nvhen that event should hap[)cn, the capital to 
be divided among all the children then living, 
and the issue of such of tlicin as should be dead, 
the issue to take tJieir parent’s share. One of 
her children survived his mother and attained 
twenty-one, but died without issue bed'ore the 
majority of the ^miingest : — Bold, that lie took 
an absolute vested interest uiiori his attaining 
twenty-one, payment to be (leferred until the 
yoimgest should have attained that age. Broch 
hank v. Johnson^ 20 Bcav. 206 : 21: L. J., Ch. 
5(i5 ; 1 Jur. (N.S.) 818 ; 8 \V. R. 341. 

Testator directed the proceeds of his estate to 
be invested and accumulated till the yoimgesc 
• child of his brother should attain twenty-one, 
and then to be in trust for all the children who 
should then be living, or their issue. All the 
children except the secoiul in age died 
without issue before the youngest if living would 
have attained twenty-one : — Held, that the 
second, who had attained twenty-one, was en- 
titled to the fund in possession upon the death 
of tile last of the other survivors who died under 
twenty-one. Emus v. Bilkviujton, 10 Sim. 412. 

Trust for Sale and Division.] — A. de- 
vised real estate to trustees, to apply the rents 
and profits for the maintenance of his children 
till the youngest should ha,ve attained twenty- 
one, and then to sell the I’oal estate, and divide 
the proceeds “among my chiidi’eii in the ful- 
lowing shares and proportions ; that is to say,” 
two-fifths to his eldest son, one-tifth part to each 
of his other children, naming them : — .Held, that 
the children took vested interests upon his death, 
and that the share of a daughter dying before 
twenty -one passed to her represcntaiives. Cooj)cr , 
V. € 002 ) 61 ^ 29. Beav. 299 ; 7 Jur. (ls\S.) 178 : 3 j 
L. T. 800 ; 9 W, R. 354. And see Lyman's Trust. 
In re, 2 L. T. 662. 

A devise of real estate to trustees to pay the 
rents and profits to C. for her life during widow- 
hood ; and after her decease or second marriage, 

“ to pay the rents and profits to ail and every 
the child and children of his late sister until the 
yuuBgest of them should have attained twenty- 
one ;*"aiid when and so soon as the youngest 
should have attained twenty-one, then on trust 
to sell the real estate, and to divide the moneys 
equally between and among the said children, 
share and share alike”: — Held, that all the 
children were tenants in common until the 
youngest attained twenty-one. Grovaa Trust, 
In re, 3 Giff. 575 ; 9 Jur. (N.s.) 88 ; 6 L. T. 376. 

Held, also, that the share of each child of T'. 
in both funds became, vested at the death of the 
testator, whether such child lived to attain 
twenty-one or not. lb. 

Devise to trustees in fee, upon trust to demise 
until the testator’s youngest child attained 
twenty-one, and during “the minority of such 
youngest child, to pay the rents to the testator’s' 
wife, for the maintenance of herself and children, 
and when and so soon as the youngest surviving 
child should attain twenty- one, to sell and divide 


j the produce “ between and amongst the testator’s 
I wife and all his children who should be then 
j living in equal shares.” And in case of the 
.death of any child before the estates became 
saleable, his children were to take his share. The 
children all died under twenty-one witliout 
issue : — Held, that the wife was entitled to the 
whole estate. Castle v. Bate, 7 Beav. 296 ; 8 
Jur. 280. 

When Youngest Attains Twenty-five.] — 
Devise in trust for A. for life, and, after her de- 
cease, to apply the rents for the benefit of her 
children, until the youngest attained twenty- 
five ; and, as soon as the youngest should have 
attained twenty-five, to sell and “ pay and 
divide” the produce equally “among such of 
the children of X. as should be then living, and 
issue of such, if any, of her children as might be 
then dead,” such issue to take their parents’ 
share only : — Held, that the gift of the Income 
was valid, but that the gift of the corpus was 
void for remoteness. Bead v. Gooding, 21 Beav. 
478. Atfirmed, 4 De G. M. k G. 510. 

A positive direction that the shares of all the 
testator’s children should vest at twenty-five and 
not before, wms followed by a declamtion that 
the funds “ shall not become divisible, although 
vested, until the .youngest of my children shall 
have attained the age of twenty-one years ” : — 
Held, that the youngest child’s share vested at 
twenty-five and not at twenty-one. Parker, In 
re, Parker v. Storer, 26 W. R. 349. 

When Youngest Attains Thirty.] — A testator 
devised Blackacre to trustees, out of the rents 
and profits to pay an annuity to J. and A. his 
wife jointly, and a similar annuity to the sur- 
vivor, and upon trust to accumulate the residue 
for the benefit of the children of J., and divide 
the same among such children when the youngest 
attained thirty ; and if any such children should 
die uncler thirty leaving issue, such issue was to 
take their p;i rents’ share : — Held that all the 
children “who survived J. took vested interests. 
Knox V. Wells, 2 H. & M. 674. 

There is no absolute rule that in a case w'here 
thei'e is no bequest distinct from the, direction 
to pay the vesting is postponed till the time of 
payment, but the construction will depend upon 
the nature of the event or contingency upon 
whicli the payment is to be made, as importing 
or not importing a condition. Accordingly, 
where a residue of real and ftersonai estate was 
given to t^u^tees to sell, get in, and divide 
among the testator’s ehiidien, so soon as the 
youngest should attain iwenty-one, and in case 
of the death of any leaving lawful issue, such 
issue to take the parent’s share : it was held that 
1 he share of one of ihe childien who attained 
twenty-one, and then died without issue before 
the youngest had attained that age, was vested 
and passed , to his representatives. Zeemhig v. 
Skerratt, 2 Hare, 14 ; 11 L. J. Ch. 423 ; 6 Jur, 
683, 

Semble, no child, who did not attain twenty- 
one, was intended to take any interest in the 
residue. Ibl 

Testator devised- his real estate to trustees, 
with pOTyer to “let,,” :hntil all his nephews and 
nieces should attain twenty -one. And after his 
youngest nephew or niece should be of age, then 
I e directed his estates to be sold, and tlie pro- 
duce to, go among all his nephews and nieces, 
except two by name. He charged his rents 
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' Legacy to Aime, ihe wife <»r Peter, for life, 
reniaiiK.]*er to Peter, the husband, for liis life, and, 
after the death of the hinbaiul and wife, upon 
trust to pay the interest for the maintenaiiee of 
such childiW of Anne as should he living at ii^r 
death, until they should respectively attain 
twenty -one, and when and as tliey sliould 
severally and respectively attain their sail L apes 
of twenty-one years, upon trust to pay and 
transfer the legacy e([ua]ly unto and amongst all 
the children of Anne, whe]i and as tiiey sliould 
severally and respectively attain their said ages 
of twenty-one years; and if any of the said 
children should die under twenty-one, then unto 
siidh as should attain that age, share ami share 
alike ; and, in casj all and every of the said 
children should die under age, then to- pay the 
legacy to the testator’s next-of-kin. 'The 
children of Anne, who attained twenty-one yeais 
of age, acquired vested iiitcicsts in the legacy, 
notwithstamiing such children died in the life- 
time of Anne, the tenant for life. JJradUtj v. 
Barhno^ a flare, 

Bequest of 2,P00A in trust, to pay one-half of 
the interest to Natlianiel for life, and the other 
to Thomas for life, and afterwards to their 
wives for life ; and in case, at the death of 
Kathaniel and %vife, there should be issue of 
Nathaniel, to transfer a moiety to the children 
at twenty-one ; and in case tLere should be no 
such issue, or they shoiikl die under twenty -one, 
then over. ‘‘And so, in like manner, upon .tlie 
decease of Thomas and wife, the other half to be 
transferred to his lawful issue and in ^case of 
no such issue, or they shall fdl dcpiart this life 
befoi’o they shall attain twenty-one, then ovru' : 
— Meld, that a child of Tlioaias who attained 
twenty- one, but died in the life of her mother, 
took no interest. WiUiui v. Mounts 19 Beav. 
292 ; 2 W. 11. 448. 

Ill construing a w'ill equally with a settlement 
made by a pei'son in loco parentis, the court 
leans to" the presumption that the intention is to 
vest the portions in the children when they most 
require it, whether they survive the tenant for 
life or not; and where there is any reasonable 
ground for supyjosing such an intention, the 
benelit of any doubt is to be given in favour of 
the vesting. v. I)ovm\ 2 H. & AI. 209 ; 

4 N. B. m ; 10 Jur. (N.S.) 631 ; 10 L. T, 489 ; 
12 W. K. 855. 

Gift of residue upon trust for testatrix’s 
daughter A. for life, then upon trust to pay to 
all the children of A. living at her decease 
equally, at twenty-one or marriage, unless such 
day of payment should hapjien in the lifetime 
of A., and then the payment to be postiKuied till 
the death of A., but to be a vested interest in each 
of the children at twenty-one or manaage : — 
Held, that a son who attained twenty-one, and 
died in A,’s lifetime, was entitled to share. Ih, 

The rule that the court leans to a construction 
that gives a portion to each child that lives to 
require it applies to wills as well as settlements. 
Jaolfsm supra, followed. Jv^unoles, M 

rf>, Nott(t(je V. Bu,vt(%, 51 L. J., Oh, 851 ; 21 
Ch. B. 806 ,* 47 L. T. 161 ; Zl W, B. 182. 


with an annuity to A., and with payment of 
humi debts, but did not otherwise dispose of 
them : — Held, tliat the interests of the inqihews 
ami nieces vested in all ■who attained twenty- 
one, whether dying before or surviving the 
period directed for sale. Parlinr v. Sinrnidnf, 
1 Drew. 488 : 1 Eq. B. 217 ; 22 L. J., Ch. 942 ; 
17 Jur. 752 ; 1 W. B. 404. 


h.. G-ift to Children Surviving their Parents. 

Contingent on Surviving Parent-Person in 
loco parentis.]—Lcgades of 1,009/. each to the 
three cliildrei'i then living of A., the testator’s 
daughter, with a proviso for the payment of the 
interest for their maintenatjce during minority, 
,090/. to trustees, upon trust 
:e ; and from and after her 
every her children living a.t 
equally to be divided, with a proviso 
one or more of the chfldren of A, 
under twenty-one, 


and a bequest of 2. 
for A., for her lii 
decease, fnr all and 
her decc 
that, if 


without leaving 
issue, tile original and accrued legacies and 
sliai'cs bequeathed to the child or clilldren so 
dying should go to the others and other of the 
said children, e(]ualiy ; and a declaration that, if 
all the cliiklren of A. should die under twenty- 
one, and w'ithout leaving issne, the legacies of 
1,000/, a piece should not be raiseable ; but from 
and after the decease of the last surviving child, 
the said legacies — and from and after the decease 
of her daughter the 2,909Z. — should sink into the 
residue: — Held, that the rights of the children 
of A. in the legacy of 2,009/. w^ere contingent 
upon their sui'viving their mother. Farrer w 
JJarkrr, 9 Mare, 737. 

iSome of the I'easons which have influenced the 
court in decisions in favour of vesting legacies in 
children, have no application in the case of 
grandcliildren, ivhere there is nothing to sliow 
that tlie testator had placed himself in loco 
parentis. Ib. 

Cases in favour of vesting carried to their full 
extent. Id. 744. 

Bequest u|>on trust for all and every the 
daughters and tlaughter of A. living at the time 
of his death wdio should attain twenty-one or 
marry, in equal shares : — Held, that during A.’s 
life the interests of the daughters were contingent, 
Atrhrriet/ v. JJu 2 K. «Sc J. 186. 

A testator bequeathed specific articles between 
his two sons equally : then he gave certain free- 
holds to his two sons and their heirs, as joint 
tejiants ; then he gave all his real, leasehold, and 
other estates and eti'ects, upon trust, that his wife 
should receive an annuity while unmarried, and 
his sons to receive the rents and profits while 


Share not to he transferred until after 

Parent’s Beath.] — A testator gave his residuary 
personalty to a niece for life, and directed his 
trustees after her decease to pay and divide it 
unto and amongst all and every the children 
of his niece who should be living at the time 
of her decease,' if 'ihore than one, equally ; and 
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if only one, tlicn wholly to such only child, 
same to he a vested interest in him or 
them respectively on their respectively attaining 
the age of twenty-one, but not to be transferred 
nntii after the decease of rny niece,” with 
maintenance chaises : — Held, that the represent- 
atives of children of the niece who attained 
twenty-one. but died in her lifetime, took no share, 
for that tile words “ but not to be transferred 
until after the decease of my niece” were not 
contradictory of the previous expression con- 
fining the class to child icn who survived the 
.niece, and being in any view of the case 
surplusage, could not be held to modify the 
detinition of the class, Will/ams v. liayihormi, 
H. lb 6 Gh. 782. 

Semble, that the representatives of children 
surviving the niece ami dying under twenty-one, 
would have taken. Jh, 

A testator gave the interest arising from a 
sum of stock to V. D., which interest he was to 
enjoy along with his wife, M. I)., during their 
respective lives, but in the event of either dying 
and tlie survivor marr 3 'ing again, then the 
capital to be divided, share and share alike, 
between their chiidren ; an arrangement ulti- 
matel}^ to take place at the death of their parents, 
should neither marry again. The testator then 
directed that the money should not be removed 
from the Englisli funds during the lifetime of 
Y. D. and M. D., nor until tlie period arrived 

for its distribution (after their death) among 
their chiidren surviving, share and share alike” : 
— Hold, that the interests of the children were 
not contingent on their surviving their parents, 
the concluding words not being sufficient to 
render the previously vested gift contingent. 
J)uh\ In re, Hannah T,Dnhe, 16 Ch. i). 112 ; 2y 
\Y. lb 341 — C, A. And see Taylor v. Graham, 3 
App. Cas. 1287 — H. L. (i^c.) ; and Carlton \\ 
Thomimm, L. B. 1 H. L. (Sc.) 241. 

i. G-ift to Persons “then Living.” I 

Veoting of Interests — Beath of Tenant for | 
life.] — Tffic clear expression of a bequest after 
tlie (ieath of the tenant for life, to the chiklren 
then living : — Held, not to be controlled brother 
general expressions in the will, so as to vest any 
interest in one dying before the tenant for life. 
Za Itoehe v. Darien, 3 Y, ct C. 612. n. ; 1 Jur. 
574. And see Hunter, Mr j?arte, 3 Y. ck C. 614. 

The words ‘Hhen living,” though in one clause 
of a will they referred to the general period of 
distribution, were in a subsequent danse of the | 
same held to refer to the immediate antecedent, 
vix., the (ieath of a tenant for life. Heanman v. 
Peam>, 41 L. J., Ch. 705 ; L. B. 7 Ch. 275, 
€60 ; 26 L. T. 2ffi) ; 20 Yb B. 271. 

Bequest to A for life, and after her decease to 
become the property of B., “or in case of her 
decease, to Vie efpmfly divided betw'een her chil- 
dren living.” B. died in the testator’s lifetime, 
and her only child survived her, but died in the 
life of A.":-~Held, that the word “living” 
referred to the antecedent, viz., the death of B., 
and that such only child took a vested interest, 
and that her legal personal representatives were 
-entitled to the legacy. Hodgson v. SmUhson, 21 
Beav. 354, Affirmed 26 L. J., Ch. 110 ;• 2 Jur. 
<K.S.) 1109 ; 5 W. R. 3. 

Devise to A for life, and after her decease to 
B. and her children, or such of them as shall 
be then living; the children take vested inter- 
ests, and if any die in the lifetime of A., the 


whole goes to the survivors. Dansen v. Hawes, 
Amb. 276. 

Testator gave 1,000b to M. and the issue of 
her body, and in default of such issue he gave 
the said 1,000b to be equally divided between 
the daughters then living of J. and E. his wife. 
This devise takes in daughters of J. and E, 
born after the , testator’s death, and theref <jre 
the limitation is too remote. Jee v. Audleij, 1 
Cox, 324 ; 1 B. B. 46. 

A testator bequeathed 1,000b to G. for life 
with remainder to her issue, and in default 
' of issue to O. absolutely. But if 0. should 
die before the death of G,,: then he gave the 
sum to such of her children as should he " then 
living”: — Held, that “ then living ” meant living 
at the death of O. Drew v. Drew, 22 W. B. 314. 

Bequest to H. S. for life, and after her decease 
to the testator’s four brothers and sister, “ or such 
of them as should be then living,” equally. And 
in case any of them should be then dead, then 
he bequeathed the deceased: child’s share to the 
children, “ to be paid at the time before men- 
tioned,” The brothers and sister ail died in the 
lifetime of H. S., one (A. B.) having had no 
children .'—Held, that the repro'sentatives of 
A. B. were entitled to his share, and that all the 
children took, Whether living at the death of 
H. S. or not. Masters v. Scales, 13 Beav. 60. 

— ~ Marriage of Widow.] — A testator having 
three children gave his property to his wife, so 
long as she lived unmarried, and if she married, 
and her children resided with her, an allowance 
was to be made to her, and “ after her decease 
the testator bequeathecl his property equally 
between his children then living ; ” he directed 
his farm to be allotted as part of his son Thomas’s 
share, and “ he w-ished whoever might enjoy liis 
farm, if unfortunately his children should fail of 
heirs.” should take his name ; and he directed his 
daughter’s share to be secured for her separate 
use. The son died in the lifetime of the mother : 
— Held, that he took no interest in the jiropei’ty. 
Taieney v. Ward, I Bea^n 563 ; 8 L. J., Ch. 319, 

''And when my youngest child for the time 
being shall have attained the age of twenty-one 
years, then upon trust to pajq assign, and trans- 
fer the said residue of my personal estate unto 
all my chiklren who shall be then living, and 
the issue of such of them as shall be then dead 
leaving issue,” &c. : — Bleld, from a former part 
of the wall, to mean, in the event of the testator’s 
widow having married again, or having died 
beJore the youngest child attained twenty-one. 
And that the j^oungest child, having attained 
twenty-one, and having died before the widow 
married again, did not take a vested interest, but 
her children took as tenants in common. Bujfell 
V. Korman, 8 Jur. 819. 

The testator devised and bequeathed his real 
and personal estate (subject to certain trusts for 
the benefit of his wife) to bis son absolutely ; but 
if his son should die under twenty-one without 
issue, the testator gave the same to his vyife 
during her widowffiood, with remainder (subject 
to certain legacies) as she should by will appoint ; 
and in default of appointment, or in case she 
should marry again after the testator’s decease, he 
directed, that, from and after the second mar- 
riage or decease of Ms wife, which should first 
happen, a moiety of the trust estate, or so much 
thereof as the appointment should not extend to, 
should be held in trust .for all and every the 
daughter and daughters who should be then 
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aij(.l every the c]iil<l aiul cbildreu of K., that 
miglit be li^'illg at the decease of his said wife^ 
to 'be transferred and paid to them respeetivciy 
on their attaining the age of twenty-one years, 
with berietit of survivorship in case any of thcni 
should die under that age. ISh never had any 
other children than those named in the will. 
They all attained twenty-one, and died in the 
lifetime of the widow Held, that they took 
vested interests in the 10,000k stock. Ilohertv 
v. Burder, 2 Coil. C. G. 180, 

Legacy to tlie testator’s wife of the dividends 
of stock for her life, which he directed should 
be continued in the same stock, and then to be 
shared eijuall}', share and share alike, to his 
children that should be then living : he also 
gave to his wife a leasehold house (of which 
hfty years were unexpired) for her life, and then 
to be" let during the time of the lease to conicg 
and the meat produce thereof to be equally 
placed in the stocks for the beneiit of his chil- 
dren that should be then living equally ; and 
as to the residue of his estate whatsoever and 
wheresoever the product he gave, <fcc., the same 
to be collected yearly to his wife and children 
equally, share and share alike, that were then 
living. In other dispositions the words “then"’ 
and “then living'’ were used with reference to 
some period exjiressed, viz., the age of twenty- 
one, or the death of the person to take for life. 
The stock and house vested, at the wife’s death, 
in those children, who survived her; the residue 
vested, at the testator’s death, in his wife and all 
the children equally. Reeves 4 Vcs.6i)2. 

Death of Tenant for Life and Youngest 

Child attaining Twenty-one,]-— A. devised an 
estate to his suns Idiineas raid John equally, dur- 
ing the life of Phineas.and until his youngest child 
attained twenty-one, and on the death of Pliineas, 
and on the youngest child attaining twenty-one, 
to sell it and pay one half of the money to ,lohn 
and his heirs, and the other half among tl^e then 
living children of 1 hineas. But in case of John’s 
death without lawful isMie before the division 
takes place, then I gi^ e his half share to and 
amongst my then living grandchikiron, share 
and shaie alike. John died without issue in 
1827, Bhineas died in 1858 :■ — PI eld, that the 
grandchild] Cl 1 weie to be ascertained at the 
death of Bhineas, and that the representatives of 
a grandchild who died in 1856 took no share. 


living of his sister, Mary Miles, and the issue then 
living of such of them as should be then dead, 
equally amongst them per stiiqres. The testa- 
tors son died under tw'enty-one, without issue, 
in the testator’s lifetime ; and the testator’s wife 
also died in his lifetime : — Held, that the time 
of the testator’s <leath was the period at which the 
persons entitled to take under the said residuary 
bequest w^ere to be ascertained t that, notwith- 
standing a daughter of Mary Miles was dead 
at the date of the will, the children of such 
daughter, having survived the testator, were 
entitled, per stirpes, to a share of the said 
moiety of the resi(iuary estate ; that the children 
of a daughter of Mary Miles — such daughter 
being living at the death of the testator’s wife, 
but iiavijjg died in the lifetime of the testator — 
were also entitled ]>er stirpes to an equal share 
of the said moiety of such residuary estate ; and 
that the share of thecliild of a daughter would 
not lapse by the deatli of such child in the lifer 
time of the testator, but the entire share of the 
class wmuld be divisible amongst the children 
belonging to such class who survived ihe testator. 
Gasliell V. Mohnes, 8 Hare, 488 ; 8 Jur. 396. 

Attaining Twenty-one.] — S. gives 20k 


them, if both living ; but if either should be then 
dead, the whole to the survivor. H. H. survived 

K. H. and E. H., who both attained twenty -one ; 
and upon the question whether the representa- 
tives of the survivor or the residuary legatee was 
entitled : — Held, that the woid “ then” I ad re- 
ference to the death of H. H. without issue ; and 
that the residuary legatee, and not the repre- 
sentatives of K. H. and E. li . was entitled. IT'VJ- 
dieomhe \\ JJJIhr or JUvIhr, 1 Drew. 443; 22 

L. J., Ch. 614 ; 1 W. 11. 228. 

Testator bequeathed the residue of hisrealand 
personal estate, upon trust for bis daughter, 
■absolutely, upi.n her attaining twenty- one ; 
provided that, in case his said daughter’s decease 
should happen before the said age of twenty- one, 
and his, the testators, wife should then be living, 
then in further trust to pay her the whole 
interest of the residue of his estate and 
effects ; and on her decease, his said daughter 
being dead before the age of twenty-one, he 
devised , to his wife the house in S. i8treet, her 
heirs and assigns for ever ; then in further trust ' 
to pay the produce of his residuary estate unto 
and amongst his nephews and nieces, the chil- 
dren of his sister Ann, and such of them as 
should be then living. The daughter died with- 
out issue ill the lifetime of the wife. The 'sister 
had five children living at the death of the 
daughter, and one only, I^aac, living at the death 
of the wife : — Held, that Isaac was entitled to 
the whole residue, lletlmmgtm v. Oaltmm^ 2 

, Y. & C, 0. C. 299 ; 7 Jur. 570. And see Cmlt- 
Imrst v. Cartel^ 15 Beav. 421 ; 21 L. J.pCh. 555 ; 

' 16 Jur. 532. 


income of his real and residuary person-ai estate 
to his wife for life, and on her death to apply the 
income to the maintenance of his children then 
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cliiidren dying before that period. The ronngest 
child attained twenty-one twelve years before 
the widow’s death ; — Held, that the class was 
not to be ascertained before the death of the 
widow, and that the legal porsono.1 representa- 
tives of a child who had died without issue in 
her lifetime took notliing, Ih, 

Beath of Annuitants.] — A testatrix gave 

all her personal estate to a trustee, upon trust to 
pay two annuities, and directed that the sum of 
800/. should be raised and invested, and that the 
same should }>e held upon trust to pay thereout 
the two annuities : and she directed her trustees 
to sell the remainder of her personal estate, and 
the moneys arising therefrom, and the residue of 
her estate, except the 800/., after paying certain 
legacies, to pay, distribute, and divide equally 
unto and amongst A., B., 0. and D., or such of 
them as should be living at her decease ; and in 
■case D. should not be living at her death, her share 
of and in her said personal estate and the residue 
of her property should go amongst D.’s children ; 
and after the decease of the two annuitants, the 
testatrix directed her trustee to paj^ and distri- 
bute the said, sum of 800/., and all and singular 
the rest, residue, and remainder of her said per- 
sonal estate, unto and amongst A., B., 0. and D., 
or unto or amongst such of them as sliould be 
then living ; and in case D. should not be then 
living, the testatrix directed that her share of 
and in the said residue should go amongst D.’s 
children. At the death of the surviving annui- 
tant, A., B., C. and D. wmre dead, but D. had 
left two children, who claimed the whole of the 
testatrix’s property : — Held, that they w-ere 
entitled to the 800/., but that the residue did not 
go exclusively to them. Ham matt v. Ledsam, 
iiJur. 173. 

-- — Life Interest to Husband after Death of 
Wife.] — A testator bequeathed a sum of stock to 
trustees, in trust for the separate use of his sister 
for life, and after her death for her husband for 
life, and from and immediately after his decease 
for the children of his said sister, who should be 
then iiving, in equal sliares. Tlie husband died 
In the lifetime of the wife : — Held, that all the 
children of the testator’s sister, who were living 
at the death of the husband, were entitled to a 
distributive share of the trust fund ; and one of 
Uiose children having afterwards died in the 
lifetime of the mother, the representatives of 
the child so dying were held entitled to her 
share. Archer v Jegon^ 8 Bim. 446 ; C. P. 
Cooper, 173 ; 6 L. J., Ch. 340 ; 1 Jur. 792, 

A testator directed his executors to invest 
a sum of money, and to pay the interest to, 
his daughter for life, and after her death to 
her husband if he should survive her, during 
his life, or until he should become bankrupt 
or insolvent, and after his death or becoming 
bankrupt or insolvent, to lay out such interest 
in the maintenance or education of any child 
or children of the marriage who should be 
“ then . living” until such child or children 
should attain twenty-iiye; and on his, her, or 
their attaining that age, then to pay the 
principal to such children, if more than one, 
in equal shares. The husband died in the wife’s 
lifetime, leaving two children, who had since 
died under twenty-one : — Held, that the children 
took vested interests, and that their mother, as 
their representative, was entitled to the fund. 
Pmi$ V. Matthews, 11 W. B. 662. 

Limitation over after a life interest to husband 


for life, or until bankruptcy, remainder to the 
wife for life, remainder in case of the wife 
dying in the husband’s lifetime, then after the 
husband’s death, or sooner in case of his be- 
coming bankrupt, to the children “ then living ” : 
— Held, these words referred to the period of the 
wife’s death, and not of the bankruptcy. 
Edingtords Settlement, In re, 3 Drew. 202. 

A fund was bequeathed upon trust for a 
daughter of the testator for life, and after her 
death for her husband for life, and after the 
death of the survivor, for the daughter’s chil- 
dren who should be living at her decease equally, 
and the children of such, children as should be 
dead, such children to have their parent’s shares 
only ; and if there should be no such child or 
grandchild, in trust to transfer the fund to all 
the testator’s children who should be then living 
equally, and the children of such of them as 
should be dead, such children to have their 
parent’s share only : — Held, that under the last- 
mentioned clause only such grandchildren of the 
testator took as survived the tenant for life. 
man's Trusts, In re, 3 De G-. & J. 558. 

A fund was settled on trust for the wnfe for life, 
and ill case she should have any issue living at 
her death, for the husband for life, and after his 
decease upon trust to divide it amongst the 
children of the marriage “ that should be then 
living on their attaining twenty-one years.” And 
in case there should ho no child, or of their all 
dying in the wdfe’s life, to pay the fund to such 
person as the ivife should by will apjioint, and in 
default to the executors or administrators of the 
husband and wife or the survivor of them. And 
in case the w^ife should survive her husband 
without leaving issue then living, to pay tlie fund 
to the wife. The wife died leaving children ivho 
had attained twenty-one, and the husband wuis 
still living : — Held, that the, limitation to the chil- 
dren remained contingent until the death of their 
father. Wollaston's Settlement, In re, 27 Beav. 642. 

G-ift to a Class.] — A testator gave a life 

interest in his residue to three of his children 
equally, and after ihe decease of ^ his three child- 
ren respectively, he gave one-tliird part of the 
residue unto such of their children as should be 
then living : — Held, that on the decease of each, 
the gift over as to the third part operated in 
favour of all the children of the three who were 
actually living at the time. Brown v. Thompson, 
11 Jur. (N.S.)'"922 ; 13 L. T. 395 ; 14 W. B. 76. 

Eesiduary bequest in trust for A. for life, and 
after her rlocease to be distributed ‘‘ betw^een the 
tastator’s brothers and sisters, and such of their 
children as shouLl be then living, the parents 
and children to be classed together, and to 
share in equal proportions ” : — Held, that those 
brothers and sistens and children only who sur- 
vived A. were entitled, and that they took per 
capita. Turner v. Hudson, 10 Beav. 222 ; 16 
L. J., Oh. 180. 

Bequest of personal estate to A. for life, re- 
mainder to the children of A. equally, and in 
default of issue of A., upon trust to sell and 
divide equally amongst B. and 0. and all their 
children “ then ” living, share and share alike ; 
— Held, that the gift was not too remote, and 
that B. and . C* and their children living at the 
death of A. alone took the personal estate as 
tenants in common absolutely, Carmach v. 
Capo^is, 17 Beav. 397. 

B. died before A., but, nevertheless, she was 
held to take a share. Ih . 
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A testatoi’ gave a legacy of 200/'. to eacli or share. l»iit ir only one (uauguter Hurvivo i a. a 
his twelve first cousins (naming them); and ?>., she was to take ^ the wlioic. nn I 1 in* heir-, 
then, ir'iticing that one was deatl, he give the law was to take if no danghter oi- child oi 
legacy intended for him to his children. He daughter .should be liying at the dcaiji oP A. a 
gave his wife a life interest in his residirny real B. Held, that tlie shares of tlic cliildren of 1 
and personal estaie, to been joye<l in specie ; and, daughters vested, not at their niotliers dea; 
froin and irn mediate I}' after his wife’s decease, i but at the death of the survivor of A. and 
he gave his executors full power to collect all Lno'H v. Te)ni)Jcr. B3 Beav. 02.) : lo L. T. (53, 
his property together, and sell the houses and 12 W, R. 12S. 

other estates, and to convert into money alibis ^ ^ 

funded propertvy and then to pay hrst certain held to mean ‘ Having Iss 

legacies, and then the whole of the remainder Bxvmg. j A testator made ii sei’ies ot specs 
of his property was to be divided, sliare and tlevises upon trust for eicn of Ins cliiidren t 
share alike, among his aforesaitl twelve first 1^1-®? with remain icr to the cliildren ot su< 
cousins and their children. By a codicil, he took tenant fur life as tenants in common in t;ul. w i 
awav the legacy given bv his will to his cousin, cross remainders between them, ami tailing sir 
Mrs!' B., but expre,ssed his intention not to ex- -i^suc of the temant for life in triid tor the test 
elude her children from the benedt she might tor’s other children equally, ami the heirs 
thereafter possess iu the toal division of his po- their respective bodies, as tenants in omiiio.i, 
perty after his wife’s decease Held, that the ’t there should bo only one of his .said oiiililri 
cousins who survived the testator took vested “ then living,” in trust for that child, and t 
ini crests absolutely, subject, as to those who died heirs of his or her body ; lie afterw.ards gave 
leaving issue, to be divested for the benefit of share of his residuary real and personid csta 
their children, by way of substitution. Jiiirrell >’pon such trusts as should correspond with tho 
V. BatUriuM, 11 Beav. 523 ; 18 L. J., Ch. 422 ; declared concerning his speeitically devisi 
13 Jill’. 3il. estate, which gift was followed by a provisic 

' Hold,' also, that the children of the cousin for the event of any child dyin.g in' the te.statoi 
alluded to by the testator as already dead were lifetime, leaving children Held, th.at the gi 
entitled to a twelfth share of the residuary estate, over, on failure of tho issue of a tenant for hi 
as representing such deceased cousin. ’"’as in favour of obildrcu who, or whose issii 

si. devise and bequest to trustees to pay the were living at the time when tho gift over tm 
income of real and personal estate to A. for efPoct.— -12 L. J., Ch. oSi 
life, and after her death to sell, and to pay tlie L. R. 16 Eq. 258 ; 28 L. T. (>S)3. 
residue nnto the testator s nephews and nieces See ahw U^ILL. 

(nine in number) then living. One of the per- 
sons named died before tenant for life Held, 2. Effect of Gift of I:nterim Income, 
that the residue became distributable in eight ^ ^ j 

shares. Ireland v. Tremhath, 11 Jur. (N?s.) Interest. 

479 ; 12 L. T, 630. G-eneraL] — Legacy at twenty-one wit 

interest in meantime is a YO.stedloeacv. Jhn’rhso 
Gift to all Xestator's eraadohildren as oss. And s?e Foncrean ' 

shall be “then living.”]— A gift of residue, ffauerean,^ Mk. 64.5; 1 Ye.s..sou. 118. 
alter conversion, as soon as conveniently might ^ residue to obiidren not to be claimo' 

be after the testator s decease and investment, to twenty- two, but the interest given in th 

all and every the grandchild and grandclukiren uieji^ntime is vested. Bodmit y.Mfi/, 3 .Bro. 0. C 
of the testator “who should be then living,” 

means such grandchildren who should be living Direction for interest is evidence of vestiu, 
at a time thereafter mentioned, that is, upon tlieir Watory cases. Mfdujrt v. 2 Ves. Sei 

respectively attaining the age of twenty-one, and 2{jS 

lets in all such grandchildren as were living when “ to raise ” 5.000/. portion. “ and pav it,' 

the first of the class attaine^^^ to such younger child as the father should ap 

point ; for want of appointment. In the yuinige 

Ihc residue of a testators real an^d personal jit twentv-one. with interest for thei 

estate wasgiven to trusteesiipontrustto convert maintenance, &c., in tho ine.antirao. &o. Tli^ 
and get m as soon as conveniently might patter oiilvyounger child died .at two vears old : — Helil 
his death, and to invest the prpeecls and psigii ^^^t to be vested in him, so as to bo claimed In 
the s,ame unto pi and pei-y the grandobld or the father as his representative. Id. 2S1. 
^anddiildren (except T., or such granphild as ^ iogacy devised to 8 . when of the ago of six 
shoidd then be in posspsion of certain real teen, and interest in the nieantline.' S. die 
estates before spoifically devisp) as spuld before sixteen. The legacy vested, and sh,all gi 
“then be hving,’ to be divided between them to the executor of S. i^apiehm y. Chede,2Vom 
when and as such grandchild or grandchildren 073 . ppg_ qj,. 318. 

sliopd respocavdy attain _twepy-one: Held, Legacy to A. payable at twonty-onc or mar 
pat the period of ascertaining the legpps was rfage with intefest is a vested legacy, am 
tho time when the ddest of the pmdchildren, executor having become bankrupt, might hav. 
who wore to share m theresidue, attained twenty- been proved under the commissioi Ms certifioati 
one. J.O. thcfpifnrfi a bar. nnfl thp lAo-afinn •.im 
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is E vestetl one : otlicnvise as to legacies out of 
real estate. foi‘ if legatee dies before the time is 
corac, it sinks into the inheritance. The same 
const I'lictioii where a ieg.icy is given out of a 
mixed [and of real and personal estate a.t a 
certain time, or to be paid at a certain time. 
Van V. (larh^ I Ark. 510. 

l>y a will, stock was, after the death of a 
tenajit for life, to be divided and paid amongst 
the child ren of such tenant for life ; if more 
than one. equally, on attaining tAveiity-four ; and 
if but o]!e. the whole to be paid to such o]ie child 
on attaining twenty-four, and in the meantime 
the interest and dividends to be ap})lied for the 
use and benefit of sucli children or eliild, as tlie 
case might be : —Held, that the gift was not Amid 
for remoteness, the children taking vested in- 
terests as tiiev came in esse. Bell Cade^ 2 J. A H. 
122 ; 31 L. J., Ch. 388 ; 5 L. T. 523 ; 10 W.R. 38. 

A testator gave his residuary real and personal 
estate to hi.s daughter for life, and after her 
death he directed it to be paid to her surviving 
ehildren as soon as they should arrive or come to 
the ages of twe]ity-two respectively, with a 
direction that the share of the child or children 
dying under twenty-two should go to the other 
child or childi’en ivho should attain twenty-two ; 
and directed that only the interest of the share 
of the child or children who died under the age 
of twenty-two .should be paid to them respec- 
tively : — Held, that the gift was contingent upon 
the children attaining twenty-two, and therefore 
void for remoteness. Bidley's Tmst Batate^ In re^ 
11 Jur. (N.s.) 847 ; 13 L. T. 201— L.JJ. 

A gift to a class or an individual on attaining 
a given age, Avhich standing alone is contingent, 
is vested if accompanied by a gift of the whole 
income for the benefit of the class or individual 
during the interval. Holfsi E.date^ In re, Bold- 
'mg V. Stvvgnell, 45 L. J., Ch. 208 ; 34 L. T. 120 : 
24 W. R. 339. 

A testatrix directed the trustees of her Avill, 
after the death of a tenant for life, to transfer a 
fund to the children of A. in equal shares upon 
their respectively attaining twenty-one, the in- 
terest of the fund, to be applied for their main- 
tenance until they should respectively attain that 
age : — Held, tliat the gift of the interest created 
a vested interest in the capital. Ih. 

Residuary bequest to two granddaughters of 
testator “in trust, till they come of age or marry, 
the interest to be received in the meantime, and 
paid to them ; but if one of them should die 
before marriage or twenty-one, then to survivor 
and her children ; but if both should die, leaving 
no issue, then I give them poAver to leave it by 
Avill as they shoiSd think proper.” One legatee 
married, and the other attained twenty-one ; — 
Held, that both acquired vested interests. 
Thaeliemg v. Hampmi, 2 Sim. & S. 214 ; 3 L. J. 
(o.S.) Ch.' 89 ; 25 R. R.' 1S6. 

b. Mixed Grift of Interest and Principal. 

Gift of Interest Contingent — Attaining 
Twenty-one.] — Legacy to A., as soon as she 
attains twenty-one, Avith interest : — Held, to be 
contingent, and no interest payable till legatee 
attains twenty-one, and is then to be computed 
from, the end’ of a year after testator’s death. 
Ikjihjkt V. Knn/Jit, 2 kSim. & S. 490 ; 25 R. R. 253. 

A bequest, 'ijy a testator, of one-third of his 
personal estate to his daughter, and in case of 
his decease to have the interest therein, and the 
principal when she attained the age of twenty- 


five : — Held, to give a ve>te(l interest to ilie 
daughter, though she dic»l under that age. ibw-- 
don Y. Tugnum^ 3 MyL &: K. 289 : 3 L. J., Ch. 139. 

Bequest of the interest of the residue to the 
widow for the maintenance of the testator'.s 
children ; and after her decease, the proj ierty “ to 
be shared equally amongst all his children, if 
thej" should have attaine<l twenty-one, and if 
any had not attained that .-ige, then that his 
executors should act as trustees until the eldest 
attained that age, and then paj" him his share,, 
and each one as he or she attainefl tliat age.” A 
child Avho died under twenty-oiie, in the lifetime 
of the AvidoAAq held not to have a Amsted interest. 
Butcher v. Ledch, 5 Beav. 392 ; 7 Jur. 74. 

Birection to Accumulate,] — Testatrix 

directed the timstees of a fund (oAnr whicli she 
had a poAver of appointment) and the survivor 
of them, his executors, administrators, and 
assigns, to pay, assign, or transfer the same to 
R, M., in trust for his daughter, to be vested in 
her on attaining the age of twenty-one, or day 
of marriage, which .should first happen, and the 
interest and dividends thereof to accumulate for 
her benefit, and be paid to her with the principal 
at the time before mentioned. The daughter died 
under age and unmarried : — Held, that she did 
not take a vested interest in the fund. ThruHton\f 
Will, In re, 17 bim. 21 ; 18 L. J., Ch. 437. 

Bequest of 120f. per annum, that is to sa^q the 
interest of 4,000f. stock, to A., with a direction 
that the interest, as it becomes due, be added to- 
the principal till twenty-one, except 20Z. per 
annum for clothes, giA^es a vested interest. Stretch 
V. Watlmis,! Madd. 253, 

Testator gave his residuary personal estate to 
J. J., an infant, and directed his executors to 
place it out at interest to accumulate, and to 
pay the principal to the infant on his attaining 
tAventy-four, and in the meantime to allow 60L 
a year for his maintenance : and the testator 
gave residue over, on the infant’s dying nndei* 
tAA^enty-one. The court held that the residue 
Avas actually given to the infant, and that 
Avhat followed the gift was merely directory as 
to the management of it ; and, on the infant’s 
attaining twenty-one, alloAA'ed the residue and 
accumulations to be transferred to him. Jousehjn 
V. Bmelyn, 9 Sim. 63. 

A gift* in terms importing a present vested 
interest with a postponed time of payment, is 
not made contingent by a direction to accumu- 
late till the time of pavraent arrives. Blease y. 
Burgh, 2 Beav. 221 ; 9 L. J., Ch. 226, 

Bequest of residuary estate, to accumulate in 
trust for all the children of J. B, (except the 
eldest A.), to be paid at tAventj^-tliree, and in the 
event of the death of all under that age, then 
OAmr. J. B. had two children, A. and B., born in 
the lifetime of the testatrix, of whom B. died an 
infant, and a third, C., born after her death, who 
being born before the time of distribution, and 
having attained twenty-three, became the per- 
sonal representative of B. : — Held, that the 
legacies were vested, although the payment was 
postponed ; and that the direction to accumulate 
did not vary the vesting ; 0. was therefore in his 
own right and as the representative of his de- 
ceased brother B. entitled to the whole fund. Ih, 

Bequest of residue to trustees upon trust 
for testatrix’s brother’s children and M.’s 
children, to be equally divided between them ; 
the dividends to be laid out by the trustees as 
should be most advantageous for them ; but no 
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part of the dividends to go for their Jjoard 
or eiluoation, hut the same to aocumulate tor 
thorn until they come to the age of 
years. M. was herself one of the children of 
the tostatri.x’s brother : — Held, that the children 
horn at the death of the testatrix took vested 
intcrosts -.—Held, also, that the testatrix did not 
mean to inoUulc M. as one of tho_ children ot his 
Vjrotlier. Bull v. JoknK. lam. d13. ^ 

A bequest of residuary estate to be mvestal 
in consols, and to be held 

trust for aU and every the grandohildien erf the 
testator, to he divided equally amongst them at 
the expiration of twenty years after his dece^e . 

l^eld, to confer immediate vested and tians- 

missible interests to the gi'a“dohtoon living at 

the death of the testator, subject to be opeiied 

and let in grandchildren who might be benn b - 
fore the expiration ot the t wonty yom's. 
heivi V. Henrij, 10 Hare, 441 ; 1 • B. 126. 


executors, and on his attaining twenty-one 
the stock' was_ ordered to be i™' 

Saunders v. \ant\e.r^ Or. i: Ih. _40 , 10 L. J., Ch. 
3.54. Affirming 4 Beav. 11.5. . 

Legacies to bo p.aid to the legatees -when 
or ir’ they attained the age ot twenty-one, 
hut which wore to be severed from the estate 
and sot aiiart in trust for the legatees immediately 
on the death ot the testator, ami the legacy ot 
each invested on a separate deed Helu, to be 
vested lat the death of the testator. v. 

Braclle'^l, 1 Haro, 10 ; 11 L. .1., Ch. 49 ; o Jur. 1 0.14. 

A bv will gave all his personal estate to 
trustees until W. should attain twenty-four, and 
from thenceforth, in trust for him, his executors, 
&c- W. lived till twenty-one, but died intestate 
before twenty-four : - Held, a vested interest in 
W. at A.’s death, and that the age of twenty-tour 
was only directory as to the time of pa^ meiir. 
Loce V. '^BEstraufje, 5 Bro. P. G. 59. 


WTaintenanee, Education or Accumula- Interim Income.] Where a tund is 

tion 1— A testatrix gave the interest of her resi- severed immediatelv from a testator s death for 
duarv estate to her four sisters during their the benefit of the objects ct the gift, the interc^^^^^ 
-iTid directed that, on their deaths, the are vested and carry the interim mcomo, 

interest of their respective shares should, at the only gift is in a direction to pay at a future 
Se ffi*cretion of her^ executor, be applied to time. v.jnrf/e H, & 

the maintenance and education, or accumulated i jsr. ?».. 429 ; 32 aj. J., Ch. lol , 11 ^V. K. 

for the benefit of the children of each of them Therefore, where, under a power of " 

so dying, until such children should respec- meut over a f urn I, a testatrix directed the 
tivclv attain the age of twenty-two years, immediately after her death, to lano o,0 JO, ., a 
when th‘-y were to lie'entitled to their mother’s to pay the same equally between five 
share of the principal; with limitations over, and nieces, the shares of sons to be payable on 

in'the event of the dLth of any of them under their respecti vely attaining twenty-one, ^f 

. . T.r.,iu iiircf- fpA p.hilflren of the fin, nMiters at tweiitv-oiie or marriage respectivcl} , 


fhP event of the death of any ot tnem uiiuer tiicir respectively aiLuiiiiu^ q— — 

tint a'-re ■ Held that the children of the daughters at tweiity-oiie or marriage respective!} , 

liters' were not to take a vested interest till ^ith benefit of survivorship, fmd upon trust to 
tliev altained twentv-two, and that all the gifts, apply the rc-sidue for the benefit ot certain other 
they .criven to the -—Held, that the interests vested im- 


v' 1 Hus^ & M. 203 ; Tam. 3611; 8 H. 3. the nephews and nieces were enuuea lu luc, 

(as^) Clt ok ii^terim’ income arising from their respective 

Trust to Accumulate— Substitution of sliares. 11. 

Issue.]— Testator gave and devised all the residue Interest for Jlaintenance— Severance 

of his real and personal estate to trustees, upon general Personal Estate.]— By a will a 

trust to pay his wife an annuity during her iite directed his executors to invest 1,0004., 

or widowh-ood, and from time to time during me interest to pay an annuity of 30A 

lifetimeof his wife, or during the time of twenty- pfe. or until she should marry 

one years after his decease, which should first .^ncl directed ' the 1,0004. to be distributed, 

happen, to invest and accumulate the jest ot me among all his children, to 

annual produce in their names; and after the de- respectively— if a son on his attaining 

cease of his wife, or at the expiration ot twenty- ^^^g^ty-four,andif a (laughter, upon marriage with 
•one years, whichever shouM first Happen, ne The tes tator directed that a sum of 5004. 

directed his trustees to sell his estate and to pay invested for the benefit of liis younger 

and divide the balance of the moneys arising shares, to he paid to eacli, if a 

therefrom, after providing for the son, at the age of twenty-four, and if a daiightnr, 

necessary, amongst all his children m marriage with consent. The residue ot his 

shares. 'Hhe issue of any deceaised child m taxe j^x^er certain other bequests, he be- 

his, her, or their deceased parent s share. ifie ^ Xn equal shares, to all his children upon 

testator died in 1877, leaving six children, who twenty-four respectively, and directed 

all survived him and were no^v iiymg ; one oniy executors to invest, for the maintenance 
of the children had issue -Held, that^ the six children during their minorities, or if 

children took vested and indefeasible interes ^j^^^Xiters, until their marriage, all the moneys 
on the death of the testator. m’ to which they might respectively be entitled 


on the death of the testator, to which they might respectively be entitled 

• Bragger v. Bragger, 56 L. J., Oh. 4 JO ; 5b o. i. that the shares of the 

521. children in the 1,0004., in the 5004., and in the 


Immediate Severance of Principal. 


under his will ‘.—.Held, that the shares of the 
children in the 1,0004., in the 5004., and in the 
residue, vested on the testator’s death, Bremm^i^ 
V. Brennan^ [1894] 1 Ir. B. 69. 

Where there is one gift of corpus and incom,e 


t" 


vested Interest at Testator’s Death,]— Beqnest Where there is oue gift of oorpns and income 

^ of TSuSr stock upon trust to iccumilate as parts of a whole, a gi ft otherwise "gent 
■ tiie diwdends until A. attained twenty-fiire, and will be vested; but where there aie separate 
aL to par him over the whole :-Held, to give gifts, one of capital and one of income, not 
• ' toA iimmeaiatevestedinterest,.onthegronnd necessarily going togethe^thepit will not be 

. " ’ of fthelegaoy was WW' and deemed v«t^^^^ v. p. E. 19 Hq. 286, 

;■ ‘"'^ivapairt!, ithough the trustees .tirere a]^,-thel,poBt, col. 1751) considered, . b , . ■ • . 


* .t the snbieot of- the legacy was .seyerea' anu uwsmou 

l;aK afc, ae|,poBt, col. 1751) considered. .:Ih e 

. '■•'''r ‘v' A' ■ ' -ii ','1 . i'>, ' ' 
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Direction to Accumulate at Death of Tenant 
for Life.] — Bequest of a rGsidiie to A. (who bad 
no children) for life, and at his death 5,000?. 
to be deposited in the bands of trustees to ac- 
cumulate for the use of A.‘s eldest son. at his 
attainin.H’ the age of thirty years : the rest to 
bo equalli" shared between him and the other 
cliiklren : the general division to take place as 
each respeoti vely attained the age of twenty-four 
years : — El'cLl, not void in any part, as the 5,000?. 
vested at the time of the severance and the 
shares ni the residue must be taken to vest at the 
same time. G-reet v. Greets 5 Beav. 12B. 

Failure of Direction to Accumulate.] — 
A testator, by his will, made in 1821, bequeathed 
the resi<hie of his personal estate and effects to 
trustees, upon trust to accumulate until the 
principal ivith the accumulations shouhl amount 
to 3,000?. or thereabouts ; and when and so soon 
as such principal and. accumulations should 
amount to 3,000?., or thereabouts, then he directed 
them to invest the same, and distribute the 
interest among certain persons for life ; and after 
the decease of the survivor, to distribute the 
principal amongst the issue of such persons : — 
Held, that the gift of the fund was not void for 
remoteness, as, although the sum named might not 
be accumulated within the period allowed by law, 
there ’would be no suspension of vesting ; the 
residue and accumulations, wdiatever the amount 
might be, would vest immediately on the death 
of the survivor of the tenants for life. Smuidevfi 
V. VaufAcv (Or. & Ph. 240) distinguished. Oddie 
Y. Browfi, 4 De G, &: J. 179 ; 28 L. J,, Oh. 542 ; 5 
Jur. (N.s.) 035 ; 7 W. R. 472— C. A. 

Direction to Invest if Tenant for Life Retired 
from Business or Married.] — A testator left all his 
real and personal estate to G., his executor, upon 
trust to raise out of the personal estate 1,500?., and 
invest that sum, in the events which happened, for 
the use of his son, to be paid to him with interest on 
his attaining twenty-one ; and in trust to raise 
1,000?., and hand it over to his wife in certain 
amounts therein specified ; and he authorised G. 
to permit his wife to cany on his business, and 
to dispose of the profits for the maintenance of 
herself and his children ; but if his wife should 
be desirous to retire from business, or in the event 
of her marrying, then upon trust to convert all 
■his property not theretofore disposed of in 
raising the two sums of 1,500?. and 1,000?., and 
invest the same for the use of his son, to be paid 
to him on attaining twenty-one : and, in the 
event of his son’s death before twenty-one with- 
out leaving issue, to the use of his daughter, 
with provisions for maintenance ; and, in the 
event of the death of both of his children before 
they attained twenty-one, to pay the wife 500?., 
in addition to the sum of 1,000?. ; and upon 
further trust, upon such events and contingencies, 
that G. should retain, to his own use and benefit, 
all the residue of his real and personal estate ; and 
he bequeathed to his son all the residue of his 
personal estate for his own sole use and benefit. 
G, proved the will, and assented to all the be- 
quests ; the testator’s son and daughter died in 
1834, both infants, the son being the survivor, and 
administration to the son was granted to the plain- 
tiff in 1871 : the widow died in 1836, having mar- 
ried a second time, and G. died in 1869 : — Held, 
first, that the testator’s son took a vested interest 
In the 1,500?. O'Reilly v. Walsli^ Ir. R. 6 Bq. 555. 

Held, secondly, that G., by assenting to the 


legacy of 1 ,500?., was an express trustee of it, so 
as to save the bar of the statute of limitations, i h. 

Held, thirdly, that G. was entitled to the 
residue for his OTO benefit. Ih, 

Grift of Income Defeasible followed by Gift of 
Principal. ] — A testatrix gave money, to become 
due on a policy, to trustees, one of whom she after- 
wards made her executor, upon trust to invest &c., 
and so long as her nephew should be solvent to pay 
him the dividends, until he attained twenty-five, 
so that his receipts alone might be good discliarges, 
and that he might not deprive himself thereof 
by anticipation. If he attempted to do so, ho was 
i to lose the benefit of the provision, which was 
to go over to his family, if he had any, if not, to 
the testatrix’s residuary estate. The payment 
of the dividends was to be half-yearly, and there 
was to be an apportionment of interest in case of 
the nephew’s death between two clays of pay- 
ment. In case the policy moneys should not be 
paid immediately after her death, the trustees 
were to make up the first half-year’s income out 
of her residuary personalty. The principal was 
to be paid to her nephew at twenty-five. There 
was a declaration that if the nephew should die 
under twenty-five, leaving children, the principal 
and interest should go to such chikiren. There 
was also a clause for the advancement of the 
nephew. The nephew died a minor, and without 
having been married : — Held, that the legacy 
passed to his personal representative ; and 
immediate payment was ordered, though at the 
date of the decree the nephew, if alive, would 
have been between twenty-one and twenty-five. 
Pearson v. JDolnian. 36 L. J., Oh. 258 ; L. R. 3 
Eq. 315; 15 W. R. 'l20. 


In General.] — If the Interest and dividends of 
a legacy are alone the subject of the bequest 
until a particular tiino, and the principal is not 
sooner taken out of the residue, but is directed 
for the first time to be taken out of it and paid 
to the legatee at the end of that period, the inter- 
mediate gift of the interest or dividends will not 
vest the capital. Cromeh v. Lumfj, 3 Y. &: G. 565. 

Gift to two executors and the survivor, of 
1,000?. four per cents, in trust for A. and B., to 
pay them the dividends thereof from time to time, 
and from and after the decease of the executors, the 
1,000?. to A. and B., their executors, &:c., equally : 
— Held, that they took absolute equitable in- 
terest in the stock, as tenants in common, during 
the life of the executors, and that on their deaths 
they took absolute legal interests as tenants in 
common. Gardiner v. 3 Madd. 425. 

A. gave B., his brother, the interest of 1,500?. 
for life, and the principal, after Ms decease, 
among the younger sons and daughters of B. ; 
but if he should leave daughters only, then to be 
paid to them at twenty-one. B. had t\vo 
daughters, one of whom married, and died in 
B.’s lifetime : — Held, that her husband was not 
entitled to her share as administrator. Billings- 
ley y, m??^, 3 Atk. 219. 

Gift of Income — Ultimate Gift at Twenty-one.] 
— k testatrix by her will devised and bequeathed 
all her real and personal estate to a trustee 
absolutely, upon trust to sell and convert into 
money, and thereout to pay her funeral and 
testamentary expenses and debts, and stand 
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possessed of the residue upon trust to invest and not foiioived. Speiim' v. /Zavw, -12 L. J., Gb. 
apply tlie income arising therefrom for or to- 754; L. K. 16 Eq. oOl ; 29 L. T. 19. 

wards Hie niaintOBance and education of Payment of Capital at Twenty-fonr.]-A 

two children (naming them) until they shall , , , ^ ^ 

between them as tenants in common.” There raamtenanoo 

rBon.'XdfnSoru^^ 

^rs aearonhr nephew ^ ^ 

the ultimate £;it’t was contingent, and did not 

vest, but lapsed on the death of the son under an mtant some years yds The 

X' Mf -.ap-n trustees raised the fund, and apidlOu part oi the 
r9 T V 84.0 • 895 ’ ' * income to his maintenance and education, and 

®\^-tUtor. tho- bad iwo sons and one at to death they had In llmir han^ an 

daughter, gave the interest, dividends, and ^>t>on o£ 

annual proceeds of 3,000i. stock, standing in his egaey was rested at the tcstatoi s dca^^ 
name, to W., one of his children, for life, and, ^ ® ® 1 

after his decease, he gave the ®iid principal stock hniZmrpd 1-0 

or sum of 3, COW. unto all and every the child and ttat the whole of the moomc bebn^cl to 

and children of W., to be equaUy divided I ft ^ 

between and amongst them, if more than one, ®®““"® 'ys entitled to the accumulations. 

share and share alike; and if hut one, the whole ton ® 

to such one, to be paid or transferred to him, 

her, or them, on his, her, or their attaining Principal to he Transferred at Thirty- 

twonty-oue, and the interest to bo in the mean- two.!- Testatrix gave to A. the dividends of 
fame apptel for mamtenanoe and education, stock, till he should attain the age of 

He gave similar legacies to each of his other two tjjirty.t™ ; at which time she directed her 
children and their chiiy-en , and ^pon fee Qj^gQntQjs to transfer the principal to him : the 
doyh of either ot my said sons or daughter with- j does not vest till the ago of thirty-two. 

out issue, then I direct that the interest, divi- ^emn. 3 Ves. 363 I i E. U. 15. 

dends, smd produce so as aforesaid given and 

bequeathed to him, her, or them, so dying, shall Postponement of Enjoyment of Principal— 
be paid and payable to the survivors or survivor interim Gift of Income.] — Property was assigned 
of them my said sons and daughter in equal to trustees in trust for S. for life' and after ^ her 
shares and proportions.” The testator’s son W. death to such of her issue as she sliould by will 
survived him, and had one child, who predeceased appoint. S. by her will appointed two-fifths of 
him Held, that the limitation over referred to the property to two trnstecs'of whom L. was the 
the death of either of the testator’s children survivor in trust to pay the income to her son 
without leaving issue living at his death ; that till he should attain the age of forty years, and 
the child of W . took a ^ vested interest at his then in trust for her son, "his executors and ad- 
birth, but liable to be divested by the death of ministrators ; provided that in case her son 
W., without leaving issue living at his death; should assign his share in the property, then the 
and that the gift over therefore look effect, appointment for his benefit should be void, and 
Wedwood V, Sontliey^ 2 Sim. (N.S.) 192 ; 21 the two-fifths should be held in trust for the 
L. J., Ch, 473 ; 16 Jur. 400. other objects of the power. The son died under 

A bequest of residuary estate^ to trustees to the age of forty without having assigned his 
apply the interest to the education and main- share,' leaving a will of which B. was executor, 
teriance of A. during her minority, and, when ^fter the death of S., L. and X. were appointed 
she has attained the age of twenty-one years, to trustees of the original settlement. !N. after- 
the use of A. absolutely, does not give A. any vvards (with the consent of the son’s executor) 
vested interest till her full age is attained ; and, obtained possession of the son’s share. Bubse- 
if she dies dining her minority, the residue goes quently K. misappropriated the fund. The 

to the next of kin of the testator. Jlussellv. , persons beneficially interested under the son’s 

1 L. J. (o.s.) Ch. 69. ^ -vYill recovered judgment against B. for wilful 

A tsstator gave all his real and personal estate default in allowing the property to remain in 
to trustees to convert into money, and out of the n.’s hands; and B. being dead, his executor 
proceeds of the conversion to pay various brought an action against L. to make him liable 
legacies and annuities, and he directed Ms for the loss of the fund .-—Held, on the con- 
trustees to hold the residue of his personal estate struction of the will of S,, that the beneficial in- 
so converted into money, upon trust to pay the in- terest in two-fifths of the property vested abso- 
come for the benefit of his four natural ohildx'en, tritely in her son and passed by his will. iSeoiiiey 
or such of them as might be livingat his decease, v. Lomer, 55 L. J., Ch. 443 31 Ch. B, 380 ; 54 
until they should attain twenty-one, and when x. 194 ; 34 W. E. 407--C. A. 
they attained that age upon trust to pay or transfer 

the'residue of his personal estate unto the four Income until Marriage — Corpus at Time of 
children in equal shares as tenants in common : — Marriage.] — ^A testatrix by her will, after specific 
Held, that the shares of the four children did not bequests of bonds, gave all the rest of her stocks 
vest till, twenty-one, and that the share of one child and shares upon trust to pay the income to G. 
who died under twenty-one was undisjposed of, and until his marriage, and at the time of his marriage 

I assed as to the realty to the heir-at-law, and as to hand over the stocks and shares to him :<*—Held, 

) the personalty /to the next *ol. kin of the that G. took a vested interest under the gifli^ and, 
0r0dkd^'^. bosC^L.‘ 1645'^ ^ feeing of age, was entitled to have the Bwk$ and 
4i^fegufihe<^ shares .comprised ] therein transferred to- . hijto> 
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aithongli lie had not ina rriod. Batsford y, lO'hhell^ 
su|)ra, distinguished ; Bunn^ In r«?, post. col. 
1652, and Yke v. Sfontij (2 Dr, & Wal. 659 ; 1 
Dr. & War. ^567) ohserveil upon. If-hv?//, Bi re, 
Stvart V. Uhvu/, 54 L. J., Ch. 1098 ; 30 Ch. D. 
507 ; 53 L. T. 334. 

„ e.; Income Expressly G-iven for SEamtenance. 

In General.] — Giving the interest of a legacy 
to the legatee, or for his maintenance, vests the 
legacy.' K<mih v. RoatK 2 Dro. G. C. 3. 

A. devises 4,0(,)UZ. to his son, to be paid at the 
age of twenty-live, and interest in the meantime, 
and he to have a maintenance thereout ; and 
directs the 4,OOUZ. to be raised out of a trust 
estate ; this is a vested legacy. Cure v. Care, 
2 \'ern. 508. 

A direction for maintenance has not the same 
effect in favour of vesting, as giving interest. 
Hanson v. Graham, 6 Ves. 249 ; 5 K. It. 277. 

Gift to GMldren on attaining Twenty-one — 
Intermediate Income for Maintenance.] — A gift 
to a class or an individual on attaining a given 
age, which standing alone is contingent, is vested 
if accompanied by a gift of the whole income 
for the benefit of the class or individual during 
the interval. Holt's Estate, In re, Bolding v. Strug- 
nell, 45 L, J., Ch. 208 ; 34 L. T. 120 ; 24'W. E. 339. 

A testatrix directed the trustees of her will, 
after the death of a tenant for life, to transfer a 
fund to the children of A., in equal shares, upon 
their respectively attaining twenty-one, the 
interest of the fund to be applied for their main- 
tenance until they should respectively attain that 
age : — Held, that the gift of the interest created 
a vested interest In the capital. II). 

The testator bequeathed to each of the chil- 
dren of his son E., who should be living at his 
(the testator’s) death, and who should live to 
attain the age of twenty-one years, the sum of 
100/., the interest thereof in the meantime to 
be paid to their said father in aid of their 
maintenance and education. One of E.’s children, 
P., survived the testator, but died under twenty- 
one : — Held, that P.’s legacy vested, by force of 
the gift of the intermediate interest, and was 
payable to his personal representative. Byrne, 
In re, 23 L. E., Ir. 260. 

And see Pearman v. Pearnian, 33 Beav. 394. 

A gift “ to be transferred ” to the legatee on 
his attaining twenty-one, with provisions for 
maintenance out of the income meanwhile, and 
a gift over on death under twenty-one, such gift 
being afterwards referred to by the testator as a 
contingent gift: — Held, to be vested before 
twenty-one so as to be forfeitable on conviction 
for felony. Bateman's Trusts, In re, ^2 L. J., Ch. 
653 ; L. E. 15 Eq. 355 ; 28 L. T. 395; 21 W. E. 435. 

Gift to one for life, remainder to four persons 
named, with a proviso that the share of any 
legatee in remainder, who should die in the life- 
time of the tenant for life leaving lawful issue, 
should be “assigned and trimsferred to such 
issue respectively, in equal shares and propor- 
tions on their attaining twenty-one ; and the 
dividends and proceeds in the meantime to be 
appEed in or towards their maintenance and 
education”: — Held, that the gift of income, 
being to an entire class, for maintenance only, 
was not sufficient to vest the legacy in the issue 
before twenty-one. Aslmm^e's Trusts, In re, 39 
L. J*, Ch. 202 ; L. E. 9 Eq, 99. 

■ A father assigned certain leasehold premises 


to a trustee, in trust for his son imtil he 
should attain the age of twenty-one 3^ ears, and 
in the meantime to stand posses.sed thereof in 
trust, to collect and receive the rents and 
profits thereof, as, and when, the same should 
become payable, and thereupon to pay. apph', 
and dispose of the same for and towards rJie 
maintenance, education, clothing, anrl suppoit 
of the .said son during his minority ; and upon 
his attaining the age of twenty-one years, upon 
trust to assign tlie said premises, together 
with the lease and the accumulation of rents, 
unto the said son, his executors, &c., for the re- 
mainder of the term : — Held, that the son. took a 
vested interest in the lease, and on his death that 
it passed to his personal representatives. Stereos 
V. Frost, 2 Y, & C. 302 ; 6 L. J., Ex. Eep 41. 

A testator gave real estate in trust for his 
daughter E. for life, and on her death to sell and 
divide the produce among her children, with a 
direction to paj^ to the children on their attaining 
twenty-one, and a gift of the income in the 
meantime for maintenance ; and in case B. 
should die without leaving any children, he gave 
the property over. He afterwards gave other 
real estate to his sons T. and M., and the survivor 
foi* life, remainder in trust to sell and divide 
among their children in the same manner at the 
same ages, and the interest to be applied in the 
meantime in a similar manner in every respect,, 
as in the case of the trust for E.’s children : — 
Held, that children, whether of E., T., or M., 
took vested interests at birth. Shrlm.ptou v,. 
Shrlmg}to7i, 31 Beav. 425 ; 11 W. E. 61. 

Bequest of 1,000/. to A., upon trust to lay 
the same out in consols and pay the interest 
and dividends to B. for life ; and immediately 
after her decease, upon trust that the sahi 
stock should be transferred to B.’s daughter 
C., in case she should then have attained the 
age of twentj^-one years, for her absolute use 
and benefit ; but in case the said 0. should 
not have attained the age of twenty-one years 
at the decease of her said mother, tlien upon 
trust to pay and apply the said interest and 
dividends, as the same should become due and 
payable, for the maintenance and support of 
the said C., until she should attain the age of 
twenty-one years, and upon the attainment 
thereof, upori trust to transfer the said stock 
or fund to the said C. for her use and benefit, 
B. and C. survived the testator. Afterwards 
0. died in the lifetime of B. without having 
attained the age of twenty -one years : — Held, 
that C. took a vested interest in the 1,000/. 
Hammond v. Maule, 1 Coll. C. 0. 281 ; 13 L. J., 
Ch. 386 ; 8 Jur. 668. 

Bequest of a sum to trustees to pay the 
interest to testator’s son’s wife, for the benefit of 
herself and husband and children during his 
son’s life, and after his death for the benefit 
of the wife and children, and at her death to 
be equally divided among the latter if they 
should have attained twenty-one, and if not 
the interest to be applied for their mainten- 
ance ; and in case of the wife marrying again, 
the children were to receive their shares at 
twenty-one : — Held, that their shares did not 
vest until they attained twenty-one. Taylor v. 
Bacon, 8 Sim. 100. 

A testator directed that certain funds 
should be payable to children on their arriving 
at the age of twenty-one, and that bis trustee 
should in the meantime pay and apply the 
interest towards the maintenance of such 
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children inatll their respective shares should tribiition and not ot vesun . ijj/iDn, 

become payable ; and that it should be lawful 29 Beay, 604 ; 7 Jur. (x.s.) Slo ; 4 L. 1. ool ; 9 
to a] )ply the whole or any part of the principal W, R. 822. ^ ^ i • .-i 

to which any infant might be entitled under . A testator gave all Ins real estate to his motlier 
the r)ro visions thereiribefore contained, at any for life, and after her death to his executors, 
earlier period than the same would become upon trust to sell, and to stand possessed or the 
vested or payable by virtue of such provision, proceeds of such sale upon trust to pay to his 
for the advancement of such infant natural daughtciad.oOOhwheii she should ^ 

that the representatives of a child who died twenty-five ; and the testator ‘ directed that the 
under the aee of tAventy-one were not entitled legacy should carry interest from the time ot ins 
to the interest accrued during his minority, mother’s decease, Avhich Interest sbouid be pai<L 
Shaife Y. Stewart, 10 Jur. 299. in and towards the maintenance, education, and 

A* testator directed that a residuary fund support of his natural daughter until she should 
should be held ill trust for the children of liis two attain the age of twenty-fiye. lie then gave 
nieces, M. and E., “to be equally divided two other legacies ; and, subject as aforesaid, he 
amom-^st the children, or the survivors of them, directed that tlie trust moneys shouhl be for me 
as thel' attain their majority ; and in the mean- benefit of the persons mentioned in his will. He 
time,”' that the interest of such ultimate residue died in 1849, and his^mother died in LSoO. 
should be “from time to time paid to my two the dcatlmh* bis ’ ” 

niecesin proportion to the number .of the children H. died in 185 
each may have at thw be:::::;: 

due and payable, for the use and education of 
such chihlren ” Held, that the children took 
vested interests, defeasible in the evenyof their 
not attaining full age. Vlnlufj v. Wrhjlit, o 
L. T. 287. ' ■ 


).; After 

mother the real estate was sold. 

wv. - ' ‘d. the age of tAventy -three 

at the time such interest becomes Held, that the legacy Avas vested in H., although 

she died uuder tweiity-fiA'C. IlarSs. Trusts, 'In. 
rey S ,13e J., 195 ; ' 28 L. J., Oh. 7, ;,;4 Jur. 

■'(N.S.) 1264 ; 7 'W.,R. 28. : 

Bequest to A. for life, with\ remainder to 
her children AAdio should attain twenty-five, 
with a clause for maintenance during minority 

Twenty-one or Marriage— Accumulation and for accumulation of surplus income : — 

of Residue.]— Legacies were given by a testator Held, that the gift to the children AAms not 
“ to each of iriy children, who, being sons, shall Amid for remoteness. JBitto QM(mtuis')Y. Harman, 
attain the age of twenty-gne years, and being 9 Bear. 320. 

daughters shaliattain that age or marry under that The marginal note of this case is incorrect, the 

agewiththcconsentof her guardian or guardians,” bequest having been held Amid for remoteness, 
of 1,OOOL, Avith power to the trustees of the will See Southern v. Wollaston, supra, 
if any of the sons should not have attained A gift of personalty to trustees for A, for 
twenty-one, or any of the daughters should not life, and after his death in trust for the children 
have attained that age or married, to apply tlie of A., “ as they severally attained tAventy-fiA' e 
Avhole or part of the interest and income of the years,” the income to be applied during their 
legacies to which any of the children should be respective minorities by their guardian for their 
entitled in expectancy during the minority of the maintenance, (See., Avith a gift over, in case no 
sons respectively and the minority and discover- child of A. should live to attain twenty-five : — 
'ture of the daughters respectively, for his or her Held, to be vested, and not too remote. Buries v. 
maintenance or education as they should think fit. Fisher, 5 BeaA\20i : 11 L. J., Cli. 338 ; 6 Jur. 248. 
The will contained a direction to accumulate the 

residue of the interest and income by investing Clift of Income for Maintenance and Educa- 
the same for the benefit of those who should be tion — Direction to Pay at Twenty-one.] — -A 
entitled to the principal, and a proviso, if any of testatrix, Avho died in 1867, by her will dated in 
th.e sons or daughters should marry any person 1865, devised and bequeathed her real estate and 
not a I^rotestaiit, revoking the bequests of the the residue of her personal estate to trustees 
children so offendiug, and giving them over upon trust for sale and coiiAX^rsion, and after 
equally amongst all the others of the ehilrlren, payment of her debts and certain legacies, upon 
sons at twenty-one and daughters at twenty-one trust to divide the residue of the income of her 
or marriage Avith such consent. One of the personal estate and the rents of her real estate 
daughters died under twenty-one and unmarried : until sold, into nine equal shares. The testatrix 
— -ifeld, that her legacy did not vest. Wllsoib v. disposed of one of such shares in the following 
Kmu;, 13 L. R. Ir. 349." See Bevan's Trusts, In manner: As to one other equal ninth part or 
re, 56 L. J., Ch. 652 ; 34 Ch. H. 716 ; 56 L. T. share of such dividends, rents and interest, upon 
277 ; 35 W. B. 400. trust to pay or apply the same for and towards 

the maintenance and education of A., B., and C. ; 

0ift to Children attaining Twenty-five.] and as and Avhen they should respectively attain 

Gift to A. for life, and after his death to all the ages of twenty-one years, upon trust to pay 

his children who should be living at his death, them in equal shares one equal ninth part or 
and who should attain the age of twenty-five share of such, principal moneys and the dividends 
years ; Avith a direction to apply the Avhole and interest which might accrue due thereon, 
income in maintenance : — Held, that the gift was A. died in the lifetime of the testatrix. B. 
not void for remoteness, the tenant for life survived the testatrix, but died under twenty- 
having died in the lifetime of the testator, one. C. survived the testatrix and attained 
Sotdhern v. WollaHto7i>, 16 Beav, J66 j 22 L. J., twenty-one : — Held, that the gift was contingent 
Ch.' 664 ; 1 W. B. 86. and not vested, and that therefore ^B.’s share 

Gift by will to daughters for life, and after- lapsed. Ha-rtln, lure, TuI-oy. Gilbert, o7JjJI:A71. 
Avarda to “pay and divide” amongst their issue The testator directed his personalty to be in- 
(children) then living, at twenty-five, the -whole vested for the sole use and maintenance of his 
interest being given in the meantime for their daughter until she arrived at twenty-one ; and 
maintenance during minority : — H^d, that the when she attained twenty-one the remainder to 
age of tvv'enty-five referred to the period Of dis- be paid to the daughter. She died under twenty- 
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oijc Held, n, vested iid'erest. v. Son'crJjy^ 

Tam. 376. 

Bequest to A. for his second dangliter, that 
he shall have born, for her education, till she 
shall attain the age of twentj-oiie ; and after she 
shall attain the age of twenty-one, to her and her 
heirs for ever, she being christened Z. ; and in 
default of such issue, over. Another bequest to 
A. tiii the said second daughter shall attain 
twenty-one, and after she shall attain twenty-one, 
to her and her heirs for ever. Both vested in a 
second daughter, the third child, christened Z., 
though she ciied under twenty-one. La7ie v. 
Gondgp., h Yes. 225 ; 7 R. R. 163. 

A husband bequeathed the residue of his 
personalty to tinstecs in trust to permit his 
wife to carry on his business until his son 
should attain twenty-one, the wife maintaining 
all his children in the interim, and then after 
a trust to pay her lOOZ., in trust for the son 
for his own use and benefit : — Held, that the 
son’s attaining twenty-one wais a condition 
precedent, and that as he died under that 
age he took no vested interest in the bequest. 
Sidlivim V. Mlgell, 23 W. R. 722. 

Testator gave 5,000Z. to trustees in trust for 
his daughter E., for life, and after her death, in 
trust to apply the interest for the maintenance 
of all her children as should be living at her 
death, during their minorities, and, on their 
attaining twenty-one, in trust to transfer the 
same equally between them. But if E, should 
die without leaving any such child, or leaving 
such they should all die under t-wenty-one, then 
to transfer the same unto such children cf F. as 
should be living at E.’s death w’ithout issue. 
One of E.’s children attained twenty-one, but 
died in E.’s lifetime : — Held, that that child did 
not take a vested interest. Tucker v. Ilarru^ 5 
Sim. 538 ; 2 L. X, Oh. IS. 

A testator directed his trustees to pay the 
interest of'2,500i?. to his daughter for life for her 
separate use, and after her death for the main- 
tenance of all her children until they should 
attain twenty-one, and then the principal to be 
equally divided amongst her said children ; and 
if his daughter should die without leaving a 
child, then that the principal should be divided 
amongst all his own children then living. The 
daughter had children, but they all died under 
tw’enty-one : — Held, nevertheless, that the legacy 
vested* in them. Parker v. Golding. 13 Sim. 418. 

A testator directed the interest of his residue 
to be applied to the maintenance and support of 
his son, and his son’s wife and children, and 
-after the death of the survivor of his son and 
wife, he directed such interest to be applied by 
his executors, in tlie support of and bringing up 
the child and children of his son during their 
minority or minorities, and as they severally 
attained twenty-one he gave and bequeathed the 
share of each to be paid to her or him, and in 
case only one of such children should live to 
attain twenty-one, then he gave the whole to 
such one child absolutely : — Held, that the gift 
to the children w’as contingent on their attaining 
twenty-one. Tracey v. Butcher, 24 Beav. 438. 

— — Benefit of SnrviYorsMp.] — A testator 
gave the residue of his real and personal property 
to trustees to sell and stand possessed of the 
proceeds upon trust to pay the dividends and 
interest thereof to his wdfe for life, to be by her 
expended in or about the maintenance of 
herself and the maintenance and education 
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of his : children, and after the decease of liis 
wife he gave the principal of the estate unto 
and amongst all his children equally, and 
to be paid to them as they should ^e\n lly 
attain twenty-one, wdth benefit of sun p 
amongst them. There were seven fliiidim} ; 
and tw'o of them upon attaining twciUv i> le, 
wdiiie four of the others W'ere yet infai tg, 
petitioned jointly wdth the mothei tint the 
amount of their shares might be paid to them 
for their advancement in the world : — Held, 
that the shares became vested upon the children 
attaining tw^enty-one, and though the court 
wmuld not usually sanction the pajuneiit of the 
shares, where the whole income wus not ample 
for the maintenance of the children, yet such a 
course might be adopted here upon the under- 
taking of the two children to secure to the 
mother the dividends which w'ould have accrued 
in respect of those sums. Berry v. Bryant. 2 
Dr. & Sm. 1 ; 31 L. J,, Ch. 327 ; 8 Jiiu (x.s.) 
69; 5L. T. 818; lOW. R. 242. 

Indefinite Gift of Income.] — Testator 

gave to his daughter A. residue of funded 
property and his leasehold estates for her 
life, and in case of A.’s decease, he directed his 
trustees to receive “ the dividends, interest, and. 
produce of his said funds, and also the rents and 
profits of his leasehold estates, “ to pay a suffi- 
cient part thereof for and towards the mainten- 
ance, education, support, and bringing up” of A’s 
children until they should attain their ages of 
twenty-one years, and on their severally attain- 
ing that age, “to pay, assign, transfer, and 
convey all the said residue fincl remainder of the 
said dividends, interest, and produce of the said 
funds, and the rents of his said leasehold mes- 
suages, as shall not have been applied for and 
towarcis the maintenance and education of the 
said children as aforesaid equally unto and 
amongst all the children ” of his said daughter 
A. A. died, leaving B., her only child, her. 
surviving. On bill filed by B. against trustees : — 
Held, that the indefinite gift of income is tanta- 
mount to a gift of the corpus. Fisher v. Mair, 
8W. R. 108. 

When Youngest attained Twenty-one.] — 

Bequest to executors in trust, to sell, cV;c., and 
apply so much of interest, &:c., for maintenance, 
&c., of testator’s five children, and the surplus 
to accumulate to pay each child at twenty-one 
2,500?., and if there should be any surplus after 
such payments, to pay and divide it amongst the 
five children, or such of them as should be living 
wdien the youngest attained twmnty-one ; and in 
case any of them died under tw'enty-one having 
issue, his share should go to the children ; with 
benefit of survivorship amongst the five children, 
in case of one dying wdthout is.sue : — Held, that 
one dying after twenty-one, and before youngest 
had attained twenty-one (though wdth issue), 
took no vested interest in the surplus, Iloices v. 
Herring, M‘Cle. & Y. 295. 

A testator bequeathed leaseholds in trust for 
his wdfe for life, and, after her decease, to apply 
the rents for the maintenance and education of 
all his children living at his decease ; and after 
all his children should attain twenty-one, upon 
trust to sell, and pay, and divide amongst all his 
children ; and if but one, or but one surviving 
child, the whole to such child : — Held, that all 
the children who survived the father took vested 
interests. Boulton v, Pilcher, 29 Beav. 633 ; 

7 Jur. (N.S.) 767 ; 4 L. T. 426 ; 9 W. R. 626. 
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B. by Ills will gave to his wife certain property that age, to transfer their shares to each, ol 
for life or clnring widowhood, with remainder to them; the share of any one d-jing to go tc 
trustees upon trust to pay the rents to M. C. the surviTors, upon their attaining twenty- 
for life, and after her death for the maintenance four, with a direction, that, if none of the 
of any children she might have until the children should be living at Jk.’s death, or ii 
younu’cst attained twenty-one, with remainder none of them should attain twenty-four, the 
upon^rust to sell, to distribute, and divide the 3,0G0Z. shoiikBgo over: of those childreri onl}’ 
proceeds among such children equally ; and if one attained twenty-four, hut he died in A. 's life- 
one, the whole to such one. But in case time Held, that the fund jested in him abso- 
M. C, should die without issue, or such issue lutely. Langslowv, L. J. (o.s.) Ob. KiG, 

shouMnotattam twenty-one then the Minority till Twenty-five.] - Testatoi 

gave such property to IIS son W B gave his real and residuary personal estate, in 

followed gifts of other property f ar^ed m 

various ways, with a general gift oi residuary 1 - daiigUter for life! 

realtyandpersonalty upon trust to lay out the to for , 1 ,^ 

same and ray the interest to M. C. for life, her i^ainfouance of all and every such child oi 
receipt to be a good yschai^ ; and af children as she might leave at her decease during 

deceaso,forthe education of her children until _ - minoritv ; and, when the 

the youngest attained twenty-one, ^^en the - ’ j, attained twentv-fivc, tc 

moneys should be equally divided among ttiem ^ transfer the income, togethoi 

ca^ I akoub^e httioutfssuTor if suS betwAf 

issue should not attain My-one the wMe to M any of them’ should ‘die 

go overto testatoi s son B. absoluMy. 0 j^j^rring a child or children who should attain 

unkf ttventv onf tool- ^Md t“ t ttiev^Sd twentj'one, then to pay and assign the share ot 
v fi W H 1 8 ^ such child to such his or their child or children : 

not. HarenM-l v. Dmenlnll, 6 W. E. 18. ^^^^.^tor then expressed his further will 

Twenty-one or Marriage.]-— A fathk to be that bis trustees should, immediately aftei 

devised his property upon trust for his daugh- bis nephew’s decease, convey, release, and assign 
ter for life, and after her death upon trust all his freehold and leasehold estates unto the 
to soil and invest, and to pav the income heir or heirs who should be legally entitled 
“during the minorities of her children towards thereto ; and in case his daughter should leave 
their I’espective maintenance,” and declared that lio child or children, or they should die under age 
as and when his grandchildren should severally and unmarried, then in trust to pay anu assign 
attain twenty-one years, or, if females, marry, the income together with the who.Ie residue, 
his trustees should pay, assign, and transfer unto unto and equally between his .next of km. ihe 
such grandchild so ‘attaining twenty-one, or daughter left five children living at her death, 
marrying, an equal share of the trust funds per all of whom attained twenty-five: Jrleld, that 
stirpes according to the number of grandchildren the trust for them was not void for remoteness, 
living at the death of his daughter. She had but that they took vested interests in the trust 
five children, all of whom survived her, and two property on their mothers death.^ Mdroy y, 
of whom died in infancy : — Held, that all her 2f}lroy,li. Sim. 4S ; 13 L. J., Ch. 2GG ; b Jnr. 234. 
children took absolute vested interests, and that Bequest of residue upon trust to apply such 
the legal personal representative of the two who part as the trustees should think fit for main- 
died was entitled to their shares. Perrott Y. tenance of A. until twenty-one, then to pay her 
Pavies, 38 ,L. T. 52. of income oGO^b .a-jear until twenty-five, and 

then A. for life, and after her death for all her 

Children toEeceive Principal andlnterest children, until they should respectively attain 

at Twenty-two.]— A testator diiected the pro- fwenty-five, then for such children so attaining 
cceds of his real estate to be invested in stock upon twenty-five, with a gift over. Similar bequests 
trust to pay the dividends to his two daughters of leaseholds, except that it concluded with an 
in equal shares during iheir natural lives, and absolute life interest in A. :--Beld, that the chil- 
“from and after their decease to go to their dren of A. took vested interests at birth, and that 
respective children for their support and main- the gift over was void for rejnoteness. Barch 
tenance until they shall attain the age of castle v. J-hirdcastU\ 1 H. M. 405 ; 1 H. E. 
twenty-iv’-o years severally, they to receive the gg ^ 7 i_,, y. 503^ 
principal and interest as they attain such age, in . . - 

equal shares” ; should either die before twenty- Direction to Pay at Thirty.]— A testator 

two, the shares of either of them so dying before bequeathed his residuary personal estate to 
the attainment of such age to he equally divided trustees in trust for conversion and investment, 
among the survivors or survivor of them : — Held, *^^'^^1 to pay the income to B. for his maintenance 
that the children took vested interests. The and until he should attain the age of thirty ; and 
divesting clause was held to be void. Ilnhhs v. «pon his attaining that age to pay or transfer 
Parsons, 2 Sm. & G. 212 ; 2 W. E. 347. But see the capital to him absolutely. B. survived the 
Yatcdry v. Geddes, 1 Buss, k M. 203 ; Tam. 361 ; testator and died under thirty ;-~Hel<h that B. 
8 L. J. fo.S.) Ch. 63, post, col. 1656. took a vested interest. Puicn, In re, Isaacson v. 

1 , Webster, 16 Ch. D. 47 ; 29 W. E. 34S. 

On Children Attaining Twenty-four.] 

-A- testotor gave ,B,OOOy to ttmtees, u^n £ Maintenanoe. 

trust to pay the interest to A* during her life, 

■and, after her decease, to apply , the . interest Maintenance till Twenty-one or Marriage — 
to the maintenance of the children she has Death before Either Event.] — Direction to 
at' the date of the will, and the survivors of executors to apply 25Z. per annum for the 
them, till they attained twehtyrfour , tespec- maintenance of testators natural daughter, till 
and, up<m'^ their respectively , attaining twenty-one or marriage, w^hieh" should, first 
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happen, when his executors were tiiereiiy re- 
quired to pay to her 500Z. She died under 
twenty-one, arni unmarried : — Held, that the 
legacy failed. Watfuon v. llaynn^ 5 Myl. & Cr. 
125 ; 9 L. J., Ch. 49 ; 4 Jiir. 180. Eeversing on 
this point, 9 Sini. 500. And see Grimshaid's 
TmnU^ In re, infra. 

Maintenance on Attaining Twenty-one.]— A 
testator gave his property, after tlic death of his 
wife, to trustees, on trust to pa}^ the interest and 
profits to his two daughters, J. and E., to their 
separate use. with a direction to pay to and 
apply for the benefit of A., the son of E., 200^. 
annually, when he attained the age of twenty- 
one years, and before that period, such part of 
the 200/. bequeatlied to him as might be judged 
proper ; he then gave his daughtei’s poAver to 
dispose of the principal by ivill to their children 
or grandchildren respectively, “ except that pro- 
portion of principal given to E., and from 
Avhich the interest is to arise to my grandson, viz. 
4,000/., which sum shall be my grandson’s pro- 
perty ” ; and, in case either of the daughters died 
without issue, he limited her sluxre of the fund 
over to the other daughter, her children or grand- 
children. A. having attained twenty-one, and 
died in bis mother’s lifetime: — Held, that the 
annuities ceased upon his death, but that the 
4,000/. vested in him. Llveney v. Liresey^ 3 Euss. 
642 ; 7 L. J. (o.s.) Ch. 120— L. 0. But see Bars 
V. Bumll, Tam. 18 ; 7 L. J. (o.s.) Oh. 177. 

Bequest of “ 120/. per annum, (that is to 
say) the interest of 4,000/. of my 3 per cent, con- 
sols ” to A., and a direction that the interest, as it 
becomes due, be added to the principal, till A. 
attains twenty-one, except 20/. per annum for 
clothes, gives a vested interest. Stretch v. 
Wathim^ 1 Madd. 253. 

Legacy payable at twenty-one, Avith a certain 
alloAA'ance in the meantime. The legatee dies 
before twenty-one. His administrator not entitled 
to the legacy till such time as he would have 
attained tAAmnty-one. Roden v. Smith, Ainb. 588. 
See also next Subdivision, 

g. Part of Income G-iven for Maintenance. 

Outstanding Charges — Debts.] — Devise, charged 
with debts to trustees and their heirs ; in trust to 
receive, <fec., the rents, kc., and thereout to sup- 
port and educate the devisor’s son, till the age of 
twenty-one ; and i hen to him : — Held, not a use 
executed in the son before tAventy-one. Bailey v. 
BMm, 7 Ves. 322. 

Annuity.] — A testator bequeathed a fund, 

Avliich Avas to be produced by the conversion into 
money of the residue of his real and personal 
estate, to trustees, upon trust to pay the interest 
of one moioty to his daughter, for her separate use 
during her life ; and, after her death, to pay 100/. 
a-year to her husband during his life, and to 
apply the remainder of the dividends to the 
maintenance and education of all and every 
her children, until they attained tAventy-one 
respectively, and Avlien* they attained their 
respective "ages of twenty-one, upon trust to 
pay the principal to them in equal shares : the 
mother survived the testator, and left two' 
children, who '.i died under twenty-one. Ti.e 
moiety of the residue vested in these children, 
Joms V. Machlltvaln^ 1 Euss. 220 ; 25 E. E. 32. 

A testator gave a portion of his personal 
property to trustees, to iiiA-cst the same in' the 
securities therein mentioned, and pay out., of 


the proceeds an annuity of 5/. to P., amlap]dy 
the residue of the interest towards thcr main- 
tenance and education of C. until tv;eiity-one, 
and on his attaining that ago to transfer tiie 
principal of the trust moneys chargerl Avitli 
the annuity of 5/. unto 0. absolutely. But if 
0. should die before twenty -one, and during 
the life of P., then the trustees were to [>ay B. 
for life an annuity of 10/. in lieu of the 5h, and 
to pay the remainder of the interest during the 
life of P., as well as the principal after her 
death, to a third person absolute^. P., the 
annuitant, died before C.,bat O.died a minor 
Held, that the gift to G. was an absolute vested 
interest in him, and notAvithstandiiig he iiied 
under twenty-one, the estate was not divested, 
since the precise contingency of 0. dying under 
twenty-one and during the life of P., never 
happened ; that consequently the representatives 
ot 0. were entitled to the property. Rofts v* 
Atherton, 28 L. J., Ch. 486 ; 7 W. E. 331. 

h. Power or Discretion to Apply Wiiole or 
Part of Income for Maintenance. 

Trust to Assign to Children when they Attain 
Twenty-one — Maintenance during Minority.] — 
A testator gave the residue his property to 
trustees to assign and transfez* the same to and 
amongst all and every such child or children 
of M. as should be living at liis (testator's) 
decease, to bo equally divided among them if 
more than one when they should attain the 
age of twenty-one; and if there should be but 
one Avho should attain the age of twenty-one, 
then the Avhole to such child absolutely. Power 
of maintenance during minority was given to 
the trustees; and during the suspense of absolute 
vesting the residue of the annual proceeds was 
to be accumulated for the benefit of the persons 
who should become entitled to the ])riricipal : — 
Held, that no child of M. Avho did not attain 
twenty-one could take a vested inttirest. Merry 
V. Jiiil, L. E. 8 Eq. 619 ; 17 W. E, 985. 

A testator gave the residue of his property to 
trustees to pay the income of a moiety to one of 
his daughters for life, and after her death as to 
such moiety, and the income thenceforth to be- 
come due for the same, upon trust for all her 
children who should be alive at her death, Avheri 
and as they should attain twenty-one. in equal 
.shares, with powers of maintenance and advance- 
ment : — Held, that the shares vested at the 
testator’s death, and accordingly that the share 
of a child Avho Avas alive at his death, but died 
under tw’ciity-one, w^as payable to her repre- 
sentatiA'e. JJownds Trust, In re, 23 L. T. 588. 

A power to the trustees of a will “ to apply 
the whole or such part as they shall think fit of 
the annual income of the share or presumptive 
share” of residuary legatees "during minority 
for or towards their education or maintenance” 
Avill not A^est legacies or shares of residue that 
arc c iitiiJgent on the legatees attaining tne age 
of twenty-one years. Foai v. Fox, infra, criti- 
cised and not followed. Wintle, In re, fucker 
V. Tf7////^,65 L. J., Ch. 863 ; [1896] 2 Ch. 711 ; 75 
L. T. 207 } 45 W. E. 91. 

Gift cf Income for Maintenance— Gift to 
Children at Twenty-one.] — Testator gave to 
trustees a sum of money upon trust to pay the 
income unto A. B. and his wife during their 
joint lives,' and to the survivor for life, and after 
the decease of the survivor to apply the income 
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thereof, or of so much thereof as they should 
think proper, in the maintenance, education, 
and bringing up of their child or children during 
their minorities, and upon their attainment of 
the age of twenty-one years to pay and divide 
the principal sum, with the accumulations 
thereof, unto and equally amongst such child 
or children, and in case there should be no 
child, unto A* B., his executors, &c. Two out of 
four children, the issue of the marriage, died 
infants without having been married, and one 
child attained the age of twenty-one years, and 
died intestate without having been married : — 
Held, that the shares of the children did not 
vest till they attained the age of twenty-one 
years, and that the surviving child, who attained 
the age of twenty-one years and married, was 
entitled to the deceased children’s shares. Watson 
V. supra, followed, and Fom v. Fox infra, 

distinguished. Grimsliaws Tvnsts, In re^ 48 
L. J., Ch. 399 ; 11 Ch. D. 406 ; 27 W. B. 644. 

A bequest of a legacy, upon trust to apply 
so much of the interest as the trustees should 
think proper in the maintenance of the testator’s 
grandson until twenty-one ; and, upon his 
attaining that age, to pay the whole of the 
interest of the legacy to the grandson, for his 
life : and a direction that, after the decease of 
the grandson, the trustees were to stand pos- 
sessed of the legacy and interest, and all accumu- 
lations, in trust for the grandson’s children, with 
remainder, in default of such issue, over : — Held, 
that the provision for the maintenance of the 
grandson during his minority, out of the interest 
of the legacy, showed that the interest was 
intended for him ; that the legacy vested in 
interest (although not in enjo 3 ^ment,) before the 
grandson attained twenty-one ; and that the 
grandson was therefore entitled to the interest 
which accrued during his minority, and was not 
applied in his maintenance ; that the unapplied 
accumniations accruing during the minority of 
the grandson did not go with the capital of the 
legacy, because the disposition of the capital 
after the grandson attained twenty-one was of 
the interest and certain specific accumulations, 
not including the accumulations during the 
minority. Mouse's E4ate^ In 9 Hare, 649. 

A testatrix gave her I’esiduary real and 
personal estate to trustees in trust for sale and 
conversion and investment of the pjoceeds, 
and to hold the investments upon trust to pay 
the income thereof, “or such part thereof as her , 
said trustees ” should “ from time to time deem i 
expedient,” in or towards the maintenance and 
education of her children until the}^ should attain 
their respective ages of twenty-one j^ears ; and 
from and immediateh' after their attaining their 
respective ages of twenty-one years, then upon 
trust to pay and transfer the capital to her said 
children in equal shares, and to settle each 
daughter’s “share whether original or accruing ” ; 
and the testatrix empowered her trustees to 
dispose of any competent part, not exceeding 
one-half, of “ the presumptive share of any of 
her children,” for their advancement in life. 
The testatrix left three children, of whom two 
attained twenty-one, and the third died an 
infant tliat the infant did not take a 

' vested interest in bis one-third share of the 
residuary estate of the testatrix. Fox v. FoXy 
,, , infra, distinguished. Marlm'y In re^ Barlier v, 

' Ba Titer, 16 Ch. D. 44. And see MerHUy In r/?, 

, •Mercin r. Crossmany 60 L. J,, Ch. 671 1 [1891] 3 
Oh. 19.7 I 66 L. T. 186, • 39 W. E. 697. . 


Discretionary Trust for JCamtenance till 
youngest Child attains Twenty-one— Assignable 
Interest.]— A testator directeel; his trustees, after 
the death of his wife, to apply the income of his 
estate “in and towards the maintenance, edu- 
cation, and advancement of my children in such 
manner as they shaU deem most expedient until 
the youngest of my said children attains the age 
of twenty-one years,” and on the happening of 
that event he directed them to divide his estate 
equally among all his children then li'N'ing. The 
testator left four children, two of whom at the 
death of the widow in 1884 were of age, and the 
3’'0unge3t was in his seventh 3 'ear. After the 
decease of the widow, the trustees paid each of 
the adult children one-fourth of the income, and 
applied the other two-fourths for the benefit of 
the minors equall 3 ?' till 1886, when J. S. C., the 
eldest son, made an absolute assignment for 
value of all his interest under the testator’s will 
to H. The trustees declining to pa 3 ’- one-fourth 
of the income to H. he took out a summons to 
have the construction of the will determined : — 
Held, that no child of the testator was entitled,, 
prior to the attainment of twenty-one by the 
youngest of the testator’s children, to the pay- 
ment of any part of the income, and that the 
trustees were entitled to appl 3 ^ the income for 
the maintenance, education, or advancement of 
the children, including J. S. C., in their absolute 
discretion ; that H. was entitled to no interest 
in the income except such moneys or property^ 
if any, as might be paid or delivered or appro- 
priated for payment or delivery by the trustees 
to J. S. C. Coleinatiy In re, Henry v. Strong y 68 
L. J., Ch. 226 ; 39 Ch. D. 443 ; 60 L. T. 127— C. A. 
But see Blaclmiorey. Snee, 1 Be G. & J. 455. 

Testator directed his trustees and executors 
to apply the income of his residuary estate for 
the maintenance, &c., of all his children, and to 
accumulate the surplus for their benefit, until 
the youngest should attain twenty-one, and then 
to divide the capital into as many equal shares 
as there should be children then living, one to be 
allotted to each, and to the issue of such as 
should be then dead, such issue taking their 
parents’ share, the shares of sons to be paid, to 
them or their issue, on his youngest child attain- 
ing twenty-one, and the shares of daughters to 
! remain in the hands of his trustees, upon trust 
to pay the interest for their lives for their 
separate use, and on the decease of each 
dauglder or in case arU' of them should be dead 
leaving issue when his youngest child should 
attain twenty-one, then he directed his trustees 
to pay the share of each such daughter to her 
issue. . ■ One of the daughters who was living when 
the youngest child attained twentv'-one, died a 
spinster : — Held, tliat she took an absolute in- 
terest in a share cf the residue. Ilulme Y,Iiulmey 
9 Sim. 644. 

Trust for Children at Twenty- two.]— Gift of 
residue of real and personal estate to A. for life,, 
and after her decease, in trust for ail her son.sand 
daughters who should attain twenty-two equally, 
with a power to appl 3 ’’ the “annual income or 
fund” for their maintenance or “benefit” 
during their “minority”: — Held, void for re- 
moteness. Thomas v. Wilherforce-y 31 Beav. 299, 

A testatrix gave the interest of her residuary 
estate to her four sisters during their lives, and 
directed that, on their deaths, the interest of their 
respective shares should, at the discretion of her 
executor, be applied to the maintenance and 
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education, or accumulated for the benefit of the 
cliildren of each of them so dying, until such 
children should respectively attain the age 
of twenty-two yeai’s, wdieii they were to be 
entitled to their mother’s share of the principal ; 
with iimitatioiis over, in the event of. the death 
of any of them mulcr that age : — Held, that the 
childi'cn of the sisters wc.re not to take a rested 
interest till they attained twentj^-two, and that 
all the gifts, subsequent to the life estates given 
to the sisters, were Toid, as being too remote. 
Vaw'dry v. trVY/r/c.v, 1 Eiiss. & Mr 203 ; Tam. 
361 ; S L. J. (o.S.) Ch. 63. 

Trust for CMMreu Attaining Twenty-three or 
Marrying Fnder.]— A testator gave the residue 
of his piroperty to A. for life, with remainder to 
her children as she should appoint, and subject 
thereto, in trust for all tlie children of A. wd'io 
should attain twenty-three or marry under ; the 
will contained provisoes giving a discretiouaiy 
power to the trustees to apjdy all or any part of 
the income of any share for maintenance and 
education during minority, and directing that 
the surplus income should be accumulated, such 
accumulation to be added to the principal of the 
share whence the same should have arisen, with 
a further discretionary power to apply the accu- 
mulated fund or any part thereof also for main- 
tenance and education : — Held, that the gift to 
the children of A., in default of appointment, 
was void for remoteness. IJowyer v. llA'if, 24 
L. T. 414 ; 19 W. E. 598. 

Trust to Transfer to Children at Twenty- 
five.] — Gift to trustees upon trust to permit A. 
to take the rents and profits for life, and after 
his decease in trust for all and every the children 
or child of A. who should live to attain twenty- 
five, but not otherwise : with a direction to the 
trustees to apply the annual income of the trust 
estates and premises for the use and benefit of 
the children of A. until they should severally 
attain the age of twenty-five ; — Held, void for 
remoteness. Cam v. Salmon^ 5 W. E. 31. 

Where a testator gave residue to his four 
children, with a gift over to the survivors or 
survivor, in the event of any of them dying 
under twenty-five, and appointed guardians 
“during their respective minorities,” and gave 
a power to apply accumulations of income of 
each child’s share, “ during his minority,” in main- 
tenance, &c. : — Held, that the word “minority ” 
was used in its ordinary sense, and that each child 
wasabsolutely entitled to the income of his share, 
between the ages of twenty-one and twenty-five 
years. Frase?* v. Fram\ 1 H. E. 430 ,* 8 L. T. 20. 

A testator directed his trustees to raise 
15,000^., and after the determination of certain 
prior life interests given to T. and his widow to 
divide and transfer one-fifth of the fund to and 
amongst the children of T. equally as and when 
they should respectively attain the age of twenty- 
five, applying from time to time the income of 
the presumptive share of each child, or so much 
as the trustees for the time being might think 
fit, for his and her maintenance and education 
until such share should become payable as 
aforesaid ; but if T. should leave no children 
him surviving, or if he should, and they should 
all die before attaining the age of twcnty-orie, 
then to pay and transfer the said fifth part to the 
other persons therein referred to : — Held, that 
the children of T. took vested interests, and 
consequently that the gift to them was not 
void for remoteness. Fuhfurcl v. IFinter(d Bro. 


C. G. 416), and Tritsts^ Fii re (L. E. 9 

Eq. 99, ante, col. 1645) dissented from, and not 
followed. Fox V. Fox, L. E. 19 Eq. 286 ; 23 W. E. 
314. And see y. 1 

Ir. E. 69, ante, col. 1640, But see Wmtle, In 
re, supra. 

*A testator directed his trustees to hold a trust 
fundnpon trust for “ all his children or any his child 
who being sons or a son should attain twenty- 
five, or being daughters or a daughter should 
attain tw^enty-one or mai ry, and if more than 
one, in equal shares, and to be divided and paid 
on the youngest of his said children attaining 
twenty-one ” ; and he empowered his trustees to 
apply “ the whole or such part as they should 
think fit of the annual income to which an 5^ 
chikl should be entitled in expectancy towards 
the maintenance or education of such child.” 
The testator had only two children, the elder a 
son, and the younger a daughter. IJpori petition 
by the son, presented after the daughter had 
attained twenty-one but before he had himself 
attained twenty-five : — Held, that his interest 
under the will was not vested, but contingent 
on his attaining twenty-five, Wax v. Fox, supra, 
distinguished. Dewar v. Brooke, 49 L. J., Ch. 
374 ; 14 Ch. D. 529 ; 28 W. E. 613. 

Bequest to trustees, upon trust to pay to each 
of the testator’s children who should be living at 
his death, as and when they attained twenty-five, 
the sum of 3,0002. absolutely, with a power for 
the trustees to apply all or any part of the income 
of the shares of the children for their main- 
tenance or education till twenty-five : — Held, to 
give the children vested interests at the testator’s 
death. Bedes v. Birliett, 4 De G. & Sm. 105 ; 
19 L. J., Ch. 280 ; 14 Jur. 800. 

Maintenance until Twenty-six— Account of 
Bents between Twenty-one and Twenty-six.] — 
Testator devised to trustees, in trust for N. and 
the heirs of his body, and to pay such sums out 
of rents for maintenance as B. should appoint : 
by codicil, he directs trustees, during H.’s mi- 
nority, to pay rents to plaintiff, so much as she 
pleases for his maintenance, and the residue to 
her own use : by another codicil, he directs 
trustees shall not settle tlie estate on H. and the 
heirs of his body, till twenly-six, and till then 
such maintenance as trustees and plaintiff’ shall 
think fit ; — Held, that rents vested in N. at 
twenty-one, and the time of receiving only pro- 
longed till twenty-six ; and trustees decreed to 
account for rents, &c., from H.’s age of twenty- 
one to twenty-six. Smith v. Keicjport, 2 Atk. 344. 


Gift to Children at Twenty-one.] — Held, that 
a bequest of personal estate, to be equally divided 
among the cMldren of the testator, as a class, “ on 
their attaining twenty-one,” with a power of 
advancement to them “out of their respective 
portions,” carried an immediate vested interest. 
Vi'cian v. Mills, 1 Beav. 315 ; 8 L. J., Ch. 239. 

Bequest of residuary estate upon trust for 
testator’s wife during her widowhood, and 
after her decease or second marriage in trust 
for all and every his child and children who 
should be living at his decease as tenants in 
common, to become vested in them respectively 
after the decease or second marriage of his wife 
when and as they should severally attain tw^enty- 
one, with interest on their respective shares for 
maintenance and education in the meantime, 
and with equal benefit of survivorship in case of 


i. Power to make Advances. 
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■ Hepliews:': and , Meces wiien, and as :tliey' 
attained Twenty-six. ]— -A testator ■ directed' Ms 
execiitors to invest his personal estate, and pay 
the dividends of one-tliird part to ills daughter 
for life for the maintenance of herself and what 
issue she should have ; and after her death Ms 
executors were to pay, apply, and divide one- 
third of the principal moneys untO: and amongst 
all and every the children of his said daughter 
‘•when and as” they respeGtively attained the 
age of twenty-six years, with benefit of 'survivor- 
ship among them ; and in case either of ’such 
children, at the time of Ms daughter’s decease, 
should be under twenty-one, then the executors 
were to invest the principal share of such child, 
and during minority apply the interest for its 
maintenance ; they were also empowered to apply 
any part of such child’s share for advancement : 
—Held, that a direction to pay to an indefinite 
class “ when and as ” they attained a certain age, 
did not prevent any from becoming entitled, and 
that the intention of the testator, to be collected 
from other parts Of the will, was to give the 
children of his son and daughter immediate 
vested interests. Ilarrlsmi v. Grbmivood^ 12 Beav. 
192 j 18 L. X, CM 485 ; 13 Jur. S64. 

dPostponement of Enjoyment until Thirty.] — 
A. bequeathed his property to his four children 
in equal proportions, but the capital not to be 
divided until all Ms children should have become 
settled in life, except so much as should be 
required for their equipment in life or in {jro- 
fessions, or until they severally became thirty 
years old, when the capital waste be placed at 
their own disposal respectively Held, that the 
children, on their attaining twenty-one, took 
vested interests, and were entitled to be paid 
their respective shares. Jacoffs Trusts, In- re,I . 
Jur. (]sr,s.) 302 ; 4 L. T. 104 ; 9 W. 'B. 474. 


accounted for to Ms executors as part of their 
share of the estate, to which they would be 
entitled at the decease or second marriage of 
Ms wife, such advances not to exceed one-half 
of what they would at the time of such 
advances be considered as likely to be entitled 
to at the death or second marriage of testator’s 
'Wife: — field, that having regard to the proviso 
for advancement, and to the circumstance that 
any other decision would have resulted in 
intestacy as to the share in question, that one 
of five children of the testator who attained 
twenty-one, and died, leaving issue, which died 
during the widowhood of the testator’s -wife, 
took a vested interest in one- fifth of the estate, 
which passed on Ms death to Ms personal 
representatives. Wallier v. 8mj)son, 1 & J. 

713; 1 Jur. (N.S.) 675. 

0ift to Kephew and Nieces at Twenty-one.] 
— Where a testator directed his trustees to pay 
all or any part of the residue of the income of 
his personal estate, so long as his mother 
should live, as in their discretion, and to the 
exclusion of any one or more of them, his 
trustees should think fit and proper, for the 
maintenance and education, or otherwise for 
the advancement of “my nephew A. W. and 
my nieces, the son and daughters of my late 
sister xi.,” and after the decease of his mother 
to pay an annuity, which he had given her, 
“for the benefit of my nephew and nieces,” in 
the same manner, and for the same purposes 
as thereinbefore directed, until they should 
respectively attain twenty-one, and provided 
that, “in case my said nephew, or any or either 
of my said nieces,” should marry under twenty- 
one, and die leaving issue, his trustees should 
make advances out of income for the benefit 
of such issue “ as they may deem expedient 
or think fit,” and directed that, immediately 
after the decease of his mother, and upon his 
nephew and nieces respectively attaining 
twenty-one, his trustees should transfer one equal 
share of the trust estate to each, and provided 
that, in the event of his nephew or either of Ms 
nieces dying under twenty-one, married and 
leaving issue, the issue should take their parent’s 
share : — Held, that the gift to the nephew and 
nieces was made to them nominatim, and not as a 
class. JBcimsliavds Trusts, In re, 15 W. R, 378. 

Held, that the nephew and nieces who died under 
twenty-one, did not take vested interests. Ih. 

Gift to Children at Twenty -five.] — Bequest to 
A. for life, with remainder to such of his children 
as should, live to attain twenty-five, equally, with 
an imperative direction, that the interest thereof, 
while any person presumptively entitled should 
he under twenty -five, should be applied for his 
maintenance, and a discretionary power of ad- 
vancement ; — ^Held, void for remoteness. Southern. 

Beav,., 166 ^23 L, X,, CM. 664 ; 


3. WoEDS OF Contingency, whethee Ex- 
tending TO A Seeies of Limitations. 

Death under Twenty-five or Marriage without 
Consent.] — Construction of gift over in case a 
daughter should die under twenty-five or marry 
without consent. Contingency extended to all 
the trusts of a legacy. t/liO'OijJSim v. Teulon, 9 
Hare (App.) xlix. ; 22' L. J., Ch. 243 ; 1 W. K. 97. 

Survivorship.] — Bequest of residue equally 
between A. and B. (the wife of G.) ; and if (3. 
survive B. for life, and afterwards to their four 
children : — Held, that the children took only in 
' the event of 0. surviving B. Catlley v, ^ 'in cent, 
15 Beav. 198. 

Marriage of Daughter and Settlement Made,] 
— A testator bequeathed to Ms {laughter an 
annuity of lOOZ., wdiile she remained single, but 
on her marriage, and on some adequate ]>rovision 
made, and which he directed to be made by 
settlement for her for life and to tlie use of her 
issue, he bequeathed to and for her use 2,5007., 
and in default of such issue, he bequeathed 
that sum for the benefit of his grandchildren who 
should be then living. The daughter married, 
but no settlement was made, and the annuity 
continued to be paid to her. She had an only 
child, who died in her lifetime under age : — Held, 
that the gift over did not take effect, and that her 
personal representative was entitled to the 2,5007. 
Fhndon v, FindoTi, 1 Be G-. & J. 880 ; 24 Beav. 
83 ; 26 L. J., CM 5CI ; 5 W, E. 485, 791. 

. Dratlnm Te^tatrix’g UfetimMlT^A testatrix 


1661 VESTED, CONTINGENT AND EUTUEE INTEEESTS. 1662 


bcqiieatiied the interest of long aniiiiities to her 
sisters, and in cn.se of one or both of their deaths 
before liers, gave ‘‘ llie whole of interest in long 
anmdties ’’ to her brother for life. At his death, 
half of the interest she gave to a daughter of the ' 
brother till she attained twenty-one, and “ then to ' 
receive half the capital.” Likewise the testatrix 
bcqiieathe<I to a son of her brother the other half : 
— Held, on the construction of the whole will, 
that the bequests to the niece and nephew 
were not contingent upon the sisters’ deaths in 
the testatrix’s lifetime. Booseu v. Gardener. 5 
De G-. M. & a. 122. 

Marrying a First Cousin.] — A testator, by will, 
made in 1832, bequeathed a moiety of the divi- 
dends arising from stock standing in his name in 
the reduced 3Z. 10^. per cents, to his niece, G., for 
life, and after her death the principal to her chil- 
dren, as she should appoint ; and as to the other 
moiety, he bequeathed the same upon trust to pay 
the dividends to his niece 0. for life, or until she 

shall intermarry with any person who shall 
be her lirst cousin in kindred. In the event 
of her marriage with a first cousin, he gave 
her, in lieu of such bequest,” the dividends of 
a smaller sum of stock, for life ; and subject 
thereto, he gave the principal to G., “ subject 
to the same trusts as are before expressed con- 
cerning her own moiety of the reduced 3Z. 10.s-. 
per cents.” 0. never married her cousin, and died 
without issue : — Held, that the moiety to which 
0. was entitled for her life fell into, and formed 
parr of, the residue of the testator’s estate. Gmy 
v. QoUhig, 6 Jur. (n.s.) 471 ; 8 W. E. 371. 

Son Dying or Issue Failing.] — Testator 
appoints executors in trust to pay the interest of 
IjOOOZ. to his son for life, then to his son’s children, 
and, if he left none, or they should die unmarried, 
and under age, bequeaths a moiety of the principal 
unto G. W. and bis wife, or their children, and 
representatives ; — Held, that the estate, w'hich 
passed oji the death of the testator, under the 
second disposition, was consonant to that limited 
under the first, not absolute, or vested ; but re- 
mained in contingency, till the event of the 
son dyingq or his issue failing, &c., determined 
to whom it belonged ; the parents, if then living, 
being entitled ; if not, in the next place, their 
children ; or, finally, their representatives. 
Fentmlet v. Pasnamnt, 2 Ken. Ch. 109, 

Death or Second Marriage of Widow.] — A tes- 
tator bequeathed the interest of his property in 
the funds to his wife for life or widowhood, and 
the capital at her death in equal shares unto and 
among the children of his brothers J.and E.,and 
of his late brother S., as should be living at the , 
death or second marriage of his wife. By a codi- j 
cil, he declared it to be his wish, that H. M. M. | 
(a niece) might have her share equally with his 
brothers’ E. and S.’s children : — Held, that 
H. M. M. took her share absolutely, and not 
contingently upon her surviving the tenant for 
life. Biggs v. Gihhs. 5 He G. & Sm, 744. 

Becoming Entitled to Eeal Estate.] — J. devised 
liis real estate to his son H,, for life, and after his 
death, if he leaves any issue male, to other persons, 
and to one of those other persons he gave the 
legacy of 500Z. at twenty-one. M. died without 
issue. The legatee also died : — Held, that the 
legacy was not contingent on his becoming en- 
titled to the real estate. Baynes v. Bertie , o Bro, 
lA C. 62. 


I Estate hy Implication at Twenty-one.] — 
H. gives ail his personalty to trustees upon 
trust as to all j-^the yearly interest arising tlici’o- 
from to his wife, ‘‘ for her and my son’s support, 
1 &c.,” until twenty-one, and if he died under 
twenty-one, then the whole interest in bank 
stock to his wife for life, and after her death to 
8. for her separate use. The son died under 
twenty-one : — Held, that there was an intestac 3 ' ; 
that the wife took one-third, the other two- 
thirds to the son, and that S. took nothing. 
Fltz-IIenry v. Bomicr, 2 Drew. 36 ; 2 E(]. K. 
454 ; 2 W. E. 30. 

And see SLute. B. 2. 

4. Interests Limited in Clear Terms 
OF Contingency. 

Failure of Contingent Legacy.] — A contingent 
legacy failed, the event which happened not 
being provided for, and no necessary implication 
in favour of the legatee. Parsons v. Parsons. 
5 Yes. 579 ; 5 K. E. 120. 

A legacy upon an express contingency which 
never happened failed, notwithstanding the 
apparent intention in favour of the legatee. 
Holmes v. Cradoclt, 3 Yes. 317. 

A testator gives to his mother an annuity for 
life,' and after her decease to his sister, if she be 
a widow, but not otherwise, but to revert back 
to his children after her death. At the death of 
the testator and of the mother, who survived him, 
the sister was a married woman : — Held, that 
the sister, on afterwards becoming a widow, was 
not entitled to the annuity. Bartleman v. HurcliU 
son, 2 Euss. M, 136 ; 9 L. J. (o.s.) Ch. 60. 

Limitations Over.]— Legacy in trust to pay the 
interest to the separate use of A. for life ; and, 
after her decease, as to the capital for her chil- 
dren ; if no child, to pay the interest to her 
husband during his life ; and from and after his 
decease, in case he shall become entitled to such 
interest, then to pay the principal to other 
persons. Though the husband, having died dur- 
ing his wife’s life, never became entitled to the 
interest, the limitation over was established ; as 
distinguished from the case of express coiKlition, 
Pearsall v. Simpson, 15 Yes. 29 j 10 E. B. 1. 
Bee Pyle v, Pyle, % Yes. 779. 

A testator gave his property, subject to a life 
estate, to his nephew’s and nieces, with a gift 
over in the event of the death of any of them 
leaving issue before the distribution of his estate. 
One of the nephews died in the testator’s life- 
time, leaving issue Held, that the gift over 
took effect, Taylor v. Sparroio. 12 3ur. (N.s.) 
593 ; 15 L. T. 1*60 ; 14 W. E. 881— L.JJ. 

Minority.] — A testator directed that when, his 
youngest child attained twenty-one, his property 
should be divided into three shares, one for his 
wdfe, one for his daughter A., and one for his 
daughter M. ; and that if either of the daughters 
should die before division, and leaving no 
surviving issue, her share should be given to her 
surviving sister ; but if either of them should die 
leaving issue, her share should be divided among 
her surviving children. He directed the income 
to be applied to the support of his wdfe, and the 
support and education of the children “ during 
their minority, or the minorities of either of 
them,” and that each daughter should have lOZ. 
pocket money “during the minority, or until 
division of the property.” By a codicil he made 
a gift over, “ should both children die in their 
minority and leave no issue.” One daughter 
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attained twenty-one, and died immarriecl ; moiety should go to B. in the same manner as it 
the other afterwards died a minor, and would have gone to A. if she had lived ; and she 
unmarried: — Held, that the words “in their gave an annuity for the maintenance of the 
minority,” could not be construed as meaning only daughter of A. until she should attain 
“before*^ the period of distribution,” or “while twenty-one. B. died, leaving six children: — 
either of them is a minor,” and that the gift over Held, that the interest of the six grandchildren 
had failed. Maihlmn v. Chax^man.Z'DoQ^. h of the testatrix was not vested until they attained 
J. 536 ; 28 L. J., Ch. 450 ; 5 Jur. (N.S.) 277 ; 7 twenty-one, and the dividends must be accumu- 
W. R. 214. Affirming 4 K. & J. 709. lated: and that the nephews and nieces wan-e not 

Testatrix beciueathed one moiety of the residue entitled under the gifts over, until default in 
of her personal estate to her daughter H,, for her the attainment of twenty-one by the grand- 
separate use, during the joint lives of her and her children. Bxdl v. Jones, 31 L. J., Ch. 858 ; 
husband ; and if she survived him to her abso- 10 W. U. 820. 
lately ; if not, to such of her children living at And see ante, B. 3. 
her decease as should attain twenty-one ; with a 
bequest over, if there were no such children, to 
another daughter, M., and her children ; and she 
bequeathed the other moiety to M., for her sepa- 
rate use,, during the joint lives of her and her hus- 


5. PiVESTING OP Vested INTEBESTS.^'; ,:^ 
Contingency-— Survivorship.]— -Bequest to A. 
for life, and after her decease to B. and C,, in 
equal moieties, and in case of the decease of 
band, and, after her decease, to such of her either in the life of A., the whole to the survivor 
children living at her decease as should attain of them living at her decease. B. and C.^ have 
twenty-one ; and if there were no such children vested interests as tenants in common, subject to 
of M., to H. and her children, in like manner be divested only upon the contingency expressed, 
as the first moiety ; with a proviso, that, if H. Harrison v, Forman, 5 Yes. 207 ; 5 E. R. 28. 
died in her husbaiKTs lifetime, and should not A clear vested interest not divested, the 
have a child living at her decease who should express contingency upon %vhich it w'as to be 
attain twenty-one, the second moiety was to go divested not having happened. 1 h. 
over to H.’s executors and administrators ; and Bequest to A. for life, and afterwards to B. ; 
that, in like manner, the first mentioned moiety, but if he should be then dead, to C. and P. in 
in the event in which it was limited over, should, equal shares, or the whole to the survivor of 
if M. had not a child living at her death who them. B. died in the life of the tenant for life^ 
should attain twenty-one, go over to M.’s exe- as did also C. and P. : — Held, that gift to 0. 
cutors and administrators : by a codicil, the and P. was a vested interest in them as tenants 
testatrix gave 1,5007., if M. died without leaving in common, subject to be divested if one only 
any child •who attained twenty-one, to H. and should survive the tenant for life. Browne v. 
her children, in the same manner as was in the Kenyon i^Lord'), 3 Madd. 410 ; 18 R. R. 261, 
will directed touching the first-mentioned moiety Bequest of residue to A. for life, and after the 
of the residue ; and in case both daughters died death of A. and B. to G. B. and IL B., to be 
without leaving any child living •who should equally divided between them, share and share 
attain twenty-one, she bequeathed the 1,5007., alike, or to the survivor or survivors of them. G. 
together with all the residue of her personal B. and H. B. both died in the lifetime of the sur- 
estate, to A. : both the daughters died wdthout viving tenant for life : — Held, that their repre- 
. issue, but H. survived her husband : — Held, sentatives t;\'ere respectively entitled to a moiety 
nevertheless, that A. w’as entitled to the residue, of the residue on the death of the surviving 
JBoxddns Y. Toiele, 3 Russ. 304. Affirming 1 tenant for life. ^^7/^v. 1 Keen, 238. 

Sim. &S. 337; 1 L. J. (O.s.) Ch. 155. A bequeathed a legacy upon trust for his 

■widow for life, and after her death for A, and B.„ 
Accumulations.] — A testatrix directed that her in equal shares, “and in case of the death of 
trustees should stand possessed of the residue of either of them in the lifetime of my wife, then 
her estate as to one moiety, and the dividends upon trust to pay the -^Yhole of the trust fund 
thereof^ to pay the same to her daughter A. unto the survivor of them, A. and B., his 
for^ life, and then upon trust as to the said executors, administrators, or assigns.” A. died in 
moiety, and the dividends and accumulations the lifetime of the wddow : — Held, that upon his 
thereof, until it should be payable and dis- death B. acquired an indefeasible vested interest 
tributable, to pay the same to the children of A., in the whole fund. White v. Balter, 2 Be G. P. 
who should survive her, at twenty-one, with & J. 55 ; 29 L. J., Ch. 577 ; 6 Jur. iji.s.) 591 ; 2 
benefit of accruer and survivorship ; and she L. T. 583 ; 8 W. R. 533. And see ClarFs Trusts^ 
gave the other moiety in similar terms to her In re, L. R. 9 Eq. 378 ; 22 L. T. 151 ; 18 W. R. 44G. 
daughter B. ; and in case, at the decease of either Under a direction, that, after the decease of 
of ^ her said daughters, there should be no A., a fund “ should be transferred to A. B. and 
children of such daughter 'who should have lived C. D., or the survivor ' or survivors ” : — Held, 
to attaina vested interest under the trusts of the that A. B., who survived C. D., but died in A.'s 
will, then the moiety of the daughter so dying, lifetime, w^as entitled to the ivdiole. Antrohus v. 
and the dividends and accumulations thereof, to Hodgson, 16 Sim. 450 ; 18 L. J., Ch. 93. 
be held upon trust for the other daughter for life, Testatrix gave an annuity of 507. to her son- 
and her children afterwards. And if upon the in-law for his life, provided he remained un- 
death of the survivor of the two daughters there married, but if he should marry the aiinuitj to 
should be no child or children of either who should cease: and, after his death or second marriage,, 
have lived to attain a vested interest under the she gave 1,0007. to be equally divided between 
trusts in the two moieties, then the entirety of the her brother and sisters; and if they should not 
said two moieties a'nd the dividends and accumu- all be then living, she gave the share of him,, 
lations thereof to be held in trust for the testa- her, or them so dying to be etmally divided 
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Held, that the brother and sisters took a vested 
intore.st in the 1,0001. as tenants in common. 
jPeUrg V, Dlpple, 12 Sim. 101,. 

Event becoming' Impossible.] —When a 

legacy is given, subject to be defeated by a subse- 
quent event, the legatee has an absolute interest 
till the event happens ; and if the event become 
impossible, the legacy becomes absolute. L'mther 
V. Ca vendhh (Xo/yZ), Amb. 858 : 3 Bro. F. 0. 1 86. 

Event not Strictly Happening. ]-— A legacy 

given absolutely will not be divested if the 
event on which it is given over does not strictly 
happen. Pat/e v. 24: Beav. 323 ; 27 L. J., 
Ch. 242 ; 3 jur. (^.S,*) 1047 ; 5 W. E. 840. 

After the cessor of a life estate, “a gift to 
three persons equally, or in case of the death of ^ 
each' or either of them, to be divided between 
the survivors or survivor, or their representa- 
tives ” : — Held, on the death of the three before 
the tenant for life, that their iegab personal 
representatives were entitled to the fund. 11). 

Gift of personal property to trustees, to be 
settled on the marriages of the testator’s daugh- 
ters for their separate use, and on their deaths 
upon trust for their children, with a limitation 
over in the event of either of the daughters dying 
without having been married, or without leaving 
any children her surviving. The shares of the 
children of each daughter are vested, subject to 
be divested by all dying before their mother ; 
and there being one alive at her death, the repre- 
sentatives of two who died before her •were held 
entitled to their shares. JSiwnkead v. Hunt., 2 
J. W. 459 ; 22 R. R. 200. And see Crem v. 
Cnm, 7 Sim. 201 ; 4 L. J., Ch. 38. 

Testa, trix bequeathed the residue of her funded 
property, in trust for her niece for life, and, after 
her death, to be equally divided amongst all her 
children, whether sons or daughters, share and 
share alike : in case it should happen that there 
was but one child at the niece’s death, then to 
goto that one only child ; and in case of failure 
of issue, to go as the niece should appoint by her 
will. The niece had eleven children ; three of 
whom died in her lifetime : — Held, that all the chil- 
dren took vested interests, and, as more than one 
survived their mother, there -was no divesting of 
interests. Templeman v. Warrington, 13 Sim. 267. 

A testator gave a fund to trustees upon trust 
to pay the income to A. during his life, and 
after the decease of A. leaving issue, upon trust 
to pay, apply, assign, and transfer both principal 
and interest to and amongst all and every the 
child and children of A., equally to be divided 
between them, and if but one, then to such only 
child, to be paid to them, if sons, at twenty-one, 
and if daughters at that age or marriage, with 
benefit of survivorship ; and in case there should 
be DO child or children of A. at the time of his 
death, or if all and every such child or children 
should die before attaining twenty-one or 
marriage, then over, A. had eight children, of 
whom three died infants in their father’s life- 
time, two attained twenty-one and died in his 
lifetime, and three attained twenty-one and sur- 
vived him : — Held, that the twm children who 
attained twenty-one and died in their father’s 
lifetime took vested interests, and that their 
representatives were entitled to share in the 
fund along with the children who survived their 
father. Corneeh v. Waclman, L. R. 7 Bq. 80. 
And see Shey v. Barnes, 3 Mer. 335 : 17 R. R. 91, 

A testator directed that a legacy of 1,500Z. 


should be set apart for the benefit of liis 
daughter A. for life, and after her death the 
principal and capital to go and be divided 
amongst her children ; and in case she 
should have no child or children,” then the 
same to go to and for the benefit of his son C. 
and his children in like manner. He made a 
similar bequest in favour of his son C., and 
directed that ‘‘in case both his son and 
daughter should die without leaving any issue 
Mm or her surviving,” then the 1,5007. should 
go and be divided among his next of kin, and 
the remaining 1,5007. amongst the next of kin 
of his wife. A, married B., by whom she had 
one child only, who died in her lifetime. A. 
died, leaving B. and G. surviving her : — Held, 
that the child of A. took a vested interest in 
the legacy of 1,5007,, which was not cut down 
by the subsequent bequest over, and that B, 
was entitled to the capital as the legal personal 
representative of his daughter. Wh yte v. Collins, 
6 Jur. Cn.S.) 1281 ; 3 L. T. 263. 

Testator gave to his son for life, and if his 
son should die without leaving lawful issue 
living at his death, then for “all and every 
his brothers and sisters, and the issue of such 
as should be then dead, such issue taking only 
the share their parents would have been entitled 
to if living”: — Held, that a brother surviving 
the testator, but predeceasing the tenant 
for life, took a vested interest, and his represen- 
tatives were entitled. Etches v. Etches, 3 Drew. 
447 ; 4 W. R. 307. 

Held, also, as to a sister who survived the 
testator, but died before the tenant for life, 
leaving a child, who also die ! before the tenant 
for life, the representatives of that child were 
entitled. Ib, 

Bequest to Illegitimate Children of Person 
Bead at Bate of Will.]— A testator bequeathed 
trust funds and moneys “ in trust for all the 
children, to be equally divided amongst them, 
their respective executors, administrators, and 
assigns, of my brother, H. M. W., of my nephew, 
A. W. D., of my sister, H. 0. 1)., and of iny niece, 
M. B., of Jamaica, and my nephew, G. D. him- 
self (if he shall be then living, but not otherwise, 

G. D. taking a share with aU such children), and 
the respective shares of such children to be abso- 
lutely vested on my decease.” H. M. W, was 
dead at the date of the will. He left three 
illegiti mate children only, who survived the testa- 
tor. The evidence of the marriage of H. M. W. 
with the mother of his children, was defective. 
There was, however, enough in the case to enable 
the court to presume that the testator was aware 
of the state of H. M. W.’s family : — Held, fol- 
lowing Herbert's thrusts, In re (1 J. & H. 121 ; 
29 L.J., Ch. 870), that (assuming the children of 

H. M. W. to be illegitimate) still they could take 
under the bequest. Milne v. Wood, 42 L. J.. 
Ch. 545. 

Beath before attaining Twenty-one.] — A 
legacy was given to testator’s son A., when he 
attained twenty-five, with a proviso that should 
any of the testator’s sons or daughters die before 
attaining twenty-one, “the legacy hereby be* 
queathed, or share of the residue ” of such sons 
or daughters should go to the survivors ; — Held, 
that the legacy vested in A. at twenty-one. 
Gunning's Estate, In re, 13 L. R. Ir. 203, 

Becovery of Person of Unsound Mind and 
Appointment by Him,] — Bequest of 1,0007, in 
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to them as aforesaid, R. W. survived testator's 
widow, and died without issue. Only two of the 
-children of J. W, survived the testator’s -widow, 
but all of them died during the lifetime of 
E. W. :—Held, that the two children of J. W. 
who survived the testator’s widow, took, as to 
the second legacy, vested interests transmissible 
to their representatives. v. ILimilton^ I 

Ir, Eq, K. 305, 

Bequest to A. for life, and, after his decease, to 
Iiis eldest son ; but in case K. should “ die under 
age without issue,” over : — Held, that the word 
‘‘ and ” was not to be read “or,” and that A.’s 
son, in his father’s lifetime, took a vested interest 
not subject to be divested. Malcolm v. Malcolm, 
21 Beav. 225. 


trust to apply the income for the maintenance of 
E,, a person of unsound mind, for life, and in 
case E. should recover sanity, in trust as to the 
principal as E. should by will appoint ; and in 


Children Living at Death of Tenant for Life.] 
-—Bequest to A. for life, and then to be equally 
divided between her three children, or such as 
shall be living at her death. Children took 
vested interests and transmissible to representa- 
tives, subject to be divested only in favour of 
those who should be living at the prescribed 
period. Sturgess y. Peao^mn, 4 Madd. d-ll ; 20 
E. R. 316, See 6 Madd. 250, 


Death “ Dnmarried.” ] — Gift to A. for life, with 
remainder in case A. died unmarried (as 
happened) between B. and C., “ or such of them 
as should be then living,” and the lawful children 
of such of them as should be then dead, “for the 
share of the father or mother deceased only.” 
B. and C. died in the lifetime of the tenant for 
life. B. had issue, C. had none : — Held, that 0.’s 
interest -was not vested, and that his representa- 
tives were not entitled. Willis v, Plashett, 4 
Beav. 208 ; 5 Jur. 572. 


Marriage over Twenty-one.] — Testator be- 
queathed a sum of money in terms which by them- 
selves were sufiicient to carry the absolute interest 
to his daughter in the event of her attaining 
twenty-one, and, in the event of her dying under 
that age, then over. He then directed that, should 
his daughter live to marry, her interest in the 
money was to be enjoyed by her during life, with 
remainder to her children. She attained twenty- 
one, and then married : — Held, that she was en- 
titled to the money absolutely, the contingency 
provided for by the latter clause being a mar- 
riage under twenty -one. The statement in a will 
of the date of a legatee’s birth ’is primtl facie 
taken to be correct. VMiamy v. Ilmhisson, B 
Y. & C, 80 ,* 2 Jur. 656. 

Single Child Surviving Father.] — Under a be- 
quest of the interest of a fund to a person for life, 
“ and after his death to divide the said sum, and 
any interest that may be due thereon at his 

and if he 


over, “ m case he should die unmarried and with- 
out issue, to B., C., and JD., or such of them as 
should be living at his decease absolutely.” A. 
died a widower, and without having had any 
children. B., C., and D. all died in A. ’s lifetime : 
— Held, that the interests of B., C., and H., 
though depending on a contingency, were trans- 
missible, and that their representatives were 
entitled to their shares. Sandeifs^ Tmsts, In re, 
L.R.lEq. 676; 12 Jur. (H.S.) 351 ; 14W.E.576. 

Legacy on condition to be void, in case the 
legatee should succeed in the event of the death 
of A., without issue of her body ; payment 
decreed in the life of A., and without security. 
Pawkes Y. 18 Yes. 131 ; 11 B. E, 168. 

Bequest of 1,000?. to the children of J. W., to be | 


death, among all his children eqi 
leave .but one child then to give 
to such one child,” the children 
interest in their respective sharet 
common, liable to be divested 
' dying in the father’s lifetime, in favour of a 
single child surviving him, should such an event 
happen. Kimderly v. Tew, 2 Con. & L. 366 ; 4 
Ur. & War. 139 ; 5 Ir. Eq. R. 389. 

Granddaughters Marrying a Belation of a 
Certain Person.] — The testatrix directed her resi- 
duary estate “ to be divided equally ” between her 
two granddaughters on the youngest attaining 
twenty-one. She added, “ if both marry a relation 


paid to them or the survivors or survivor of them 
after the decease of the testator’s wife (who was 
to have the interest for her life), share and share 

alike ; and also 1 ,0007, to a trustee after the decease ^ ^ 

of testator’s said wife, in trust to permit B. W. validity of the gift over, but held that they were 
after the decease of testator’s said wife, to re- entitled to payment, subject to any future 
ceive the interest thereof for his life ; and if the question. Mird v. Pinc'kney, 34 Beav. 273. 

Said B. W, should die, leaving issue, to divide the 

1,0007. among such issue, &c. ; and if the said Daughter Dying in Lifetime of Husband 
B. W* should die without such issue, the 1,0007. to Leaving Issue.] — Bequest of stock to trustees, 
go tdandumong the of the J, W.. to pay the dividends thereof to the testatoHs 

in the same^ manner als the - 1,0007. so bequeathed daughter M., the wife of G. W., for her separate 
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use, free from the control of her Imsband ; 
and after tlie decease of: G. W., iu case M,. should 
be then living, and wlfhont issue, upon trust to 
transfer the stock, and the interest unto M., 
to and for lier own use aiifl benefit : and in case 
M. should die In the lifetime of her husband 
G. W., leaving a child or children, then upon 
trust to transfer the stock, au<l the interest and 
protiuce thereof, to all and every such child or 
cliildren equally, and if l.>ut one, then the whole 
to such one. M. died in the lifetime of G. W., 
without issue Held, that G. W.. as personal 
representative of iM., was erititle<l to the stock, 
and the dividends thereof. Wldjyple v. Martijiu 
l l- Jur. 3til. 

Deaths of Tenants for Life in a Certain Order.] : 
— k testator gave life estates in some personal . 
property to iiis sisters, Mary and Harriet, in 
succession, and, after their deaths, equally to his 
two brothers, Robert and John, to do as the^^ 
pleased with ; but in case his sisters, Mary and 
Harriet, should survive Robert and John, after 
their deaths, to go to A. and W. Rofjert died 
first, Mary second, John third, and Harriet 
last : — Held, that the contingency had not hap- 
pened, and that the representatives of the 
brothers whose interest had not divested, were 
absolutely entitled. Terrell v, Coohe^ 5 L. J., 
Gh. 68. And see Minor's Trust, In re, 28 Beav. 
50. 

Death in Life of Tenant for Life Leaving Chil- 
dren.] — Bequest to the testator's wife for life ; 
and after her death to be divided between his 
brothers and sisters in equal shares : but in case 
of the death of any .in life of the wi.fe the shares 
of him, &G., so dying to be divided between his, <S;c., 
children; — Held, vested, subject to be divested 
only by death in the life of the widow, leaving 
chiidren. Therefore the representative of one, 
who died in her life, never having had a child, 
entitled. Sniitlier v. Willoeli, 9 Yes. 233. 

Testator bequeathed 1,300L stock to trustees 
in trust for his daughter for life, and after her 
decease for her children, but, if she should have 
no chiidren, then he directed his executors to 
stand possessed of the fund in trust to pay or 
transfer the same equally unto and between his 
three nephews, A.,, B., and C., and his niece, and 
the survivors or survivor of them, share and 
share alike. The nephews and niece survived 
the testator and died in the lifetime of the 
daughter, who died without ever having a 
child : — Held, that the representatives of the 
nephews and niece were entitled in equal shares. 
WagstaffY, Oroshg, 2 Coll. 0. G. 746. 

Children Dying during Minority.]— -A. devised 
600L apiece to his two daughters, and the residue 
of his personal estate to his son, and, if either of 
his children died during their minority, the sui*- 
vivors to he heirs to the deceased by equal 
portions ; the son died, and one sister brought 
a bill against the executors and the other sister, 
to have her own 600^. and one- half of her 
brother's personal estate, which was decreed, 
upon her giving security to pay back her own 
600L in case she died during her minority. Fate 
V. Motion, 1 Oh. Ga. 199. 

Brothers Surviving Sister and her Husband.] 
— ^A testator, by his will, directed his daughters’ 
fortunes thereby bequeathed to be settled, to the 
intent that, should any of them die without issue, 


then, on the decease of their respective husbands 
and theoisclves, their fortunes should revert t:o 
their surviving brothers, share and share alike. 
A daughter died in the lifetime of three brothers, 
leaving a husband, who survived the three 
brothers : — Held, that the husband was entitled 
to his wife’s fortune absolutely. Eaton v. 
Barlter, 2 Coll. C. 0. 121- ; 9 Jur. 822. 

And see, ante, B. 4. 

! 0. Giioss BxECUTony LiAiiTATiOi^s in 

i FEPtSONAL Estate. 

Cross Limitations Implied,] — Yesting of a 
legacy postponed to time of payment, and a 
limitation over iu tlie nature of a cross remainder 
implied from the general intention, Maeliell v. 
Winter, 3 Ves. 236, 536. See 5 R. R. 32, n. 

Twenty-one or Marriage.]— One having a 

wife and three daughters devises 900L to his three 
daughters equally, payable at their respective ages 
of twenty-one or marriage, and, if all die before 
their legacies were payable, then the whole to the , 
mother. If two of the daughters die before their 
shares become due, the surviving daughter is. 
entitled to the whole. Seott v. Bargeman, 2 
F. Wms. 68 ; 2 Eq. Oas. Abr. 542, pL 12. 

Bequest to the child or children of the testa- 
tor’s two daughters in terms creating a tenancy 
in common, viz., equally to be divided, &c., to be 
paid at twenty-one or marriage of daughters, 
with survivorship upon the death of any before 
his or their shares become payable ; the accrued 
share to be eqiiallj" divided, and to be payable, 
ScG., as the original shares ; the issue of any 
dying in the lifetime of the two daughters to 
stand in the place of the parent, and a limitation 
over in case his daughters die without issue, or, 
having had issue, such issue should die in the 
lifetime of his daughters. The event of a death 
of a child above twenty-one not being within the 
survivorship expressed, his interest vested in Ms 
representative, subject to the ultimate con- 
tingent limitation. Bayard v. 14 Yes. 470. 

Surviving CMldren of Daughters at 

Twenty-one.] — Testator gave an annuity, to 
which he was entitled for the life of PI, to his 
daughter L. for life, and, after her death, to her 
children ; but if she should not have any who should 
survive PI., then to such persons as should then be 
entitled to the testator’s personal estate. Fie then 
disposed of all his estate amongst his sons and 
daughters, giving the shares of his sons to them, 
absolutely, and the shares of his daughters to^ 
trustees for them, for their respective lives, and, 
after their deaths respectively, to apply the in- 
terest of the shares of his daughters respectively, 
for the maintenance of their respective cMldren 
until they attained twenty-one, and then to 
divide the principal amongst such children 
respectively, as should attain that age. But if all 
such children of his daughters respectively, or 
both of them, should die under twenty-one, then 
upon trust to pay the said trust money to such 
persons as should then be entitled to his personal 
estate. A., one of the testator’s daughters, died, 
leaving children who attained twenty-one ; then 
L., the only other daughter, died without issue : 
— Held, that cross limitations were not to be 
implied between the children of the daughters, 
and that the persons who were to take under the 
gift over were not sufficiently described, and, 
therefore, that the annuity and L.’s share of the 
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re=iidue must go as in case of an intestacy. Tumier 
V, Frederieli, 5 Sim, 466 ; 2 L. J*, Ch. 2, 

Lapse.] —Bequest of personal estate, after 

the death of the tenant for life, in^trust to pay 
equally between A. and B. But if “ neither 
should be then living, to 0. A-diedintlie lifetime 
of .the testatrix. B. survived the tenant for life, 
and claimed the whole, either as surviving Joint 
tenant or under a gift to her by implication. 
The court rejected such claim, and held, that the 
moictw iiitendod for A. had lapsed, and_belonged 
to the next-of-kin of the te.statrix. JJaxtfir v. 
Loah, 14 Beav. 612 ; 21 L. J., Ch, 55. And see 
Shelf T. JBarnes. 3 Mer. 334 ; 17 E. R. 91. 

Gift Over on total Failure of Issue.]— 

A test.itor devise i real anti personal estate to 
A. for life, with a direction to the executors, 
after A.’s death, to divide it amongst all her 
children and their lawful is.sue, share and share 
alike. There was a gift over of the leaseholds to 
otliei’ pcrs<')ns, on a total failure of issue of the 
children : — Held, that the ciiildren took estates 
tail in the realty, and absolute interests in the 
personalty ; aiuf that cross remainders were not 
to be iinplied in regard to the leaseholds. 

V. Nowell^ 25 Beav. 551. 

A testator gave a moiety of his estate to the | 
children of A., and the other moiety to the | 
children of B. The will contained a single clause j 
of survivorship anl accruer applicable to all the 
children, and not, in terms, distributive, with a 
gift over if there should be no children of A. and B., 
“ or of either of them,” or being such, all such 
children should die without having attained a 
vested interest Held, that there were no cross 
remainders between the two classes of children, 
and that on the death of A. without having been 
married, the children of B. would not take the 
first moiety. Ediom'ds v. Tucli^ 23 Beav. 258. 

Bequest of 500^. to A., and in case of her 
death, either before or after the testator, to 
devolve to her child or children, or in the event 
of their being also dead at her decease to B. 
There were three children, one of whom only 
survived Held, that he was entitled to the 
whole fund. Currie v. Gould, 4 Beav. 117 ; 10 
L. J.. Ch. 304. 

Devise of copyholds to A. for life, remainder to 
the eldest or only son of A. and the legal and 
customary heirs respectively of such eldest or 
only son for ever ; provided that if A. leave no 
son or issue of a son living or in ventre sa mere 
at his death, then the testator gave the land to 
the daughters or only daughter of A., as tenants 
in common, and their respective legal ^ and 
customary heirs for ever ; provided that if A. 
having neither son nor daughter nor issue of a son 
or daughter living or in ventre sa mere at his death, 
then over. A. had a son and daughters, but left 
no son or issue of a son living at his death : — 
Held, that all the daughters, and not those only 
who were living at A.’s death, took, as tenants 
in common in fee, so that those who died in A.’s 
lifetime had descendible contingent interests. 
Rider V. Wood, 1 K. & J. 644 ; 3 Eq. E. 1064 ; 24 
L, X, Oh. 737. 

Held, also, that ’the devise to the daughters 
was not a gift to a class, to be ascertained at the 
death of the tenant for life, within the principle 
of Ourrie v. Gonld, supra. IK 
\ , Testator directed the dividends of two sums of 
'* stock to be equally divided between all his 
nephews living ,at his decease,., and after the 
decease of any of them, the- capital, of his share 


to be sold and the proceeds to be divided amongst 
his children ; and in default of such issue then to 
go and be divided among.st the children of A., 
and in case all A.’s issue should be dead, then to 
be divided amongst the children of B. x\. had 
four children. Three of tlie-n died, and then one 
of the testators nephews died without issue 
Held, th:it the three deGeas 2 d children, as well as 
the surviving child of A., took vested and trans- 
missible interests in the deceased nephew’s share 
of the stock. Ot>he?i v, Bv/fe//, 15 Sim. 318 ; 10 
Jiir.767. S. P., TenipUmau v. W,(rrim}to7i. 13 Sira. 
267. And see Bromliead v. K'int, 2 J. & W. 459. 

Death without Issue or before Twenty- 

one.]— Although the operation of a bequest of a 
residue by a father to his two children, to be 
equally divided between them, and if they should 
die without issue, or before twenty-one, to go 
over, would be to give vested legacies to be di- 
vested only on the deaths of both children under 
twenty-one, and without issue: anl the repre- 
sentative of one of the children dying under 
twenty-one, and without issue, would be entitled 
till the happening of that event ; yet the in- 
tention that the surviving child should take the 
whole, sufficiently appearing on the will, controls 
the effect of the bequest to the deceased child, 
and the survivor held to be entitled to the residue, 
subject to the event on wliic.b the whole wa^s 
given over. Beauniar/i v. Stoeh, 2 Ball & B. 406. 

' Survivor of Life Tenants in Common.] — 

A testator ga.vc a residue up)on trust to pay 
the produce' thereof between his grandchildren 
A. and B., during their respective lives, in equal 
shares, and after the death of A. and B. to 
transfer the capital unto and amongst the 
children of A. and B. in equal shares, and if 
there should be no children living at their 
decease then upon trust for his personal repre- 
sentatives. A. died, leaving children, in the life- 
time of B. : — Held, that B. was entitled to the 
whole for life. Pearec v. Edmetides, 3 Y. &: Coll. 
246 ; 8 L. J., Ex. Eq. 61 ; 3 Jur. 245. And see 
Cooper V. Macdonald, 42 L. J., Ch. 539 ; L. R. 
16 Eq. 258. 

A father gave his residuary personal estate upon 
trust! to pay the income equally between his three 
daughters F., E., and 0. during their lives ; and if 
all or any of them should die leaving issue, to pay 
one-third of the principal amongst the issue of 
each daughter so dying, in equal shares ; and if 
only one such daughter should die leaving 
issue, then to pay and apply the whole resitlue 
equally amongst the issue of such one dau,ghter ; 
but if all the daughters should die ^ witlnjut 
leaving issue, then over. C. died leaving issue, 
and afterwards B\ died without leaving issue : 
— Held, that cross limitations were to be 
implied between the daughters and their 
families, and that the issue of each daughter 
was, for all purposes, to be ascertained at her 
own death ; and that, therefore, one moiety 
of F.’s share was payable to the issue of C. 
living at O.’s death, and the other moiety 
went by way of accretion to E.’a original share. 
Ridge's Trust, In re, 41 L. J.. Ch. 787 ; L. E- 7 
Oh. 665 ; 27 L. T. 141 ; 20 W. R. 878. 

0. directed that his residuary real and 
personal estate should be sold and conv;ertcd, 
and that his trustees should hold four-sixths 
of the proceeds for three re}mted daughtex’s 
and a lawful daughter (naming them) of his 
brother during their lives, and after their 
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death'! for tliL‘ir cidldron rO'jpect ivel y. as they 
should rouiuctivoh" appoint, anti in deludt of 
appoiutraout, for the children of the four 
da, li, fillers, in e pial shares, with cros^ ex- 
'Ccutory trusts as between the ehiidreii of the 
same pariuit iis regards the shares of male 
‘Childroii dying under twenty-one an*] female 
children dying under twetity-one and un- 
marrieii, with an uit’crior trust in case the 
four (I'lughiers should all die without leaviug 
any child or children, or, leaving such, if such 
■chiltireu should all happen to die under twenty- 
one, aiid without having been maiTied, One 
•of the four legatees died without having been 
marricLl : — Held, that, as to her share, cross 
limitidions must be implied between the other 
three leg i, tees and their children, corresponrling 
with the limitations contained in the will of the 
original shares. Clark's Trusty la re, 2 hT. .tl. 
38)) : 32 L. J., Cb. 525 ; S L. T. 571, ; 11 W. K. 
S71. 

Held, also, that no such cross limitations 
oould be implied as to the. share of any 
daughter after' once a child of that daughter 
had attained a vested intere.st, even though 
the daughter might subsequentiy die without 
leaving a child, the proper function of the 
cross limitations being not to divest any estate 
once vested, but merely to supply the gap left ! 
by the testator. Ih. 

Original and Accruing Shares.] —A will 

contained a trust of real and personal property 
during the lives of five children and the sur- 
vivor to divide the income into live parts, and 
pay one-fifth to each, if living, or if dead to 
their respective children or issue, the latter 
taking e.iually between themselves in classes 
the one-fifth share which the parent, if living, 
would have taken. And if any one of the five 
children died without leaving children or issue, 
■or if such issue failed during the period, the 
share of such children or issue to belong to the 
others of the testator’s children and their issue 
in the same way as original shares. This clause 
to apply to accruing as well as original shares, 
and upon the death of the last surviving child 
the capital to testator’s grandchildren in classes, 
per stirpes. One child died leaving children. 
One of the grandchildren died, leaving one child, 
Lucia, who died unmarried before the time had 
■expired : — Held, upon a special case to deter- 
mine what became of Lucia’s share of income— 
that she took only a life interest, and tliat on licr 
death her share went equally among her uncles 
and aunts and their issue, per stirpes, cross 
limitations being implied to effect this. Ilndstm, 
Lh re^ Hudsnn v, Hndsoti^ 51 L. J., Cli. 455 ; 20 
Oh. D. 403 : 43 L. T. 93 ; 30 W. B. 487. And see 
Rabhetlh v. Squire, 4 Be G. &: J. 403 ; 28 L. J. 
■Oh. 565 ; 7 W. B. 657. 

Eules Deducible from Authorities.] — 

Buies deducible from the authorities : — 1 . Gross 
■executory limitations in the case of personal 
estate, like cross remainders of real estate, are 
only implied to fill up a hiatus in the limitations 
which seems from the context to have been 
unintentional. 2. They cannot be implied — as 
■cross rem.ainders could not — to divest an interest 
given by the will. 3. The existence of other 
cross limitations between different persons does 
not prevent the implication. 4. But where 
such express cross limitations are in favour of the 
persons to whom the implied cross remainders 

' ' TOL. xrv, . ■ . " ' ' 
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! would convey the property, that circumstance 
I is of weight in determining the intention. Ib, 

See also mite, ^, o. ; 

Implication of Gift to Survivors.]— Will. 

. . ■ ; ■ : : 7, : Exec:ittoey;, Bequests. 

a. Failure , of Prior Gift. . Effect on Execu- 
tory or Substituted Gift. 

General Eule.]— As a general rule, when a 
bequest is take effect after the failure of a prior 
gift, the total failure of the latter does not pre- 
vent the ulterior gift taking effect. Teutiant v. 
HcathMd, 21 Beav. 255 ; 25 L. J., Ch. 197 ; 2 
Jiir, (ks.) 33. 

Disriiictioii between a series of limitations all 
dependent on the same contingency and succes- 
si ve limitations, each intended to take effect upon 
the failui’e of all those prior to it. Ih. 

Gift to A. for life, and after her, death to her 
children, and in case of their death before the 
vesting of their shares in trust for her uoxt-of- 
kin ; the daughter never had any children 
Held, that her next-of-kin were nevertheless 
entitled. Ib. 

Contingency not happening.] — A. devised a 
term for years to his wite for life, and after her 
death to the child she was then enceinte with, 
but, if such child died before twenty -one, then 
lie devised one-third part of the said term to his 
wife, whom he made executrix. The wife not 
being enceinte at the time of the devise : — Held, 
first, that the devise to her was good, though the 
contingency never happened ; secondly, that she 
should have the undisposed surplus of the per- 
■sonal estate, and not to go in a course of ad- 
ministration. loms V. Wasl(W??ib, Pre. Ch. 31)1 ; 

1 Eq. Gas. Abr. 245. 

Condition Precedent or Subsequent— Sub- 
stantial Fulfilment of Condition.] — A testator, 
after giving a life interest to liis wife, bequeathed 
certain stock to his four sons, A.. B., 0. and B., 
provided D. should be of sound mind at the time 
of the decease of his wife. But in case he should 
be insane at that period, then he directed that 
the stock should be divisible between his sons, 

A. , B. and C. B. died insane in the lifetime of 
the testator’s wife : — Held, that D. did not take 
any vested interest in such stock, and his share 
was divisible in thirds, and payable to the three 
other sons. Cha^pelVs Trust, In re, 6 L. T. 643 ; 
10 W. B. 573. 

Power of appointment in a tenant for life, sub- 
ject to the condition of her remaining sole and 
unmarried, which condition was qualified by a 
proviso that a marriage with the consent of A., 

B. and 0., should not determine that power : — 
Held, a condition subsequent, and becoming im- 
possible by the death of A., B., 0., the marriage 
of the tenant for life after their death, without 
their consent, did not determine the power, 
Aislable v. Mice, 3 Madd. 256 ; 18 B. B. 230, 

Limitation over after a limitation, which never 
took effect, established ; not operating as a con- 
dition precedent. Meadows v. Parry, 1 Y. & B. 
124 ; 12 R, B. 198. 

Wife having absolute power of appointment 
over 5,000?,, appointed it in favour of her daugh- 
ter, but in a certain event directed it to be 
divided between her son and her daughter, de- 
siring that her husband should have the free use 
of the interest of the 5,000L till his death:-— 

64 





1075 VESTED, CONTINGENT AND FPTUEE INTEEESTS. 1676 


same wave swept off the deck of the vessel in a 
storm at sea, and were drowned. Ko evidence 
was given to prove that one survived the other; — 
■* ’ not claim under cither will, 
:y went over to those who by 
:o take in default of ap- 
’ ' r. Whir/ V. Jiir/rare^ 
;0 L. J., Oh. (ui S. C.\ nom. 
Underwood v. 1 9 Beav. 450 : 4 Be G. M, 

,?c G. G3S : 3 Bq. R. '704 ; 24 I.. J,, Ch. 293 ; 1 Jiir. 
(N.S.) 169 ; 3 W. B. 228. 

The union of the two titles of 5V. did not affect 
the case, for he could not succeed in one because 
he could not succeed under the otlier, but was 
bound to establish his claim clearly under one or 
the other. Id. 


Held, that the husband took a life interest in the 
5.000Z. in any event, Darhy, v, Barl}/.^ 18 Beav. 
412. 

Construction of a residuary clause, after a 
beipiest to the testatrix’s younger children, “ but 
in case I shall have but one child living at the 
time of my decease,” or all but one die under 
twenty-one and unmarried, to another family, 
not a condition. Residuary bequest is therefore 
established in the event of the testatrix’s death, 
havinu’ never had a child. Murray v. Jones‘s 2 V . 
& B. 31B; 13E. R. 104. 

Gift in lemainder “in case A. B. should die 
under twenty-one without issue, or leaving issue 
all of them “should die before twenty-one”: — 
Held, not to take effect on A. B. dying un- 
married and above twentv-one. Leonard v. 
FliyM, 4 L. J., Ch. 225. 

Failure by Lapse,] —Bequest of a contingent 


Held, that Bh could 
and that the propert, 
tlie father’s will were 
poiiitment bv the daughter 
8 H. L. Gas. “183 - 


Charge contingent on Eldest Son coming into 
Possession.] —A father, by will, gave to each of 
his younger sons 1,000^., “which I charge on my 
estate at'A., hereinafter devised to rny eldest sorq 
but I direct that the sum shall not be raisable or 
paid to them respectively until my eldest son 
shall come into actual possession of the 
estate.” The M. estate was settled on F. for life, 
remainder to the eldest son of the testator for 
life, remainder to bis issue in tail male. The 
eldest son died before If., and without coming 
into ]}OSse3sion of the M. estate : — Held, that the 
legacies to .younger sons were wholly contingent 
upon the eldest son becoming owner of the M. 
estate ; and that as that event had not hap- 
pened thev failed and sank into the residue. 
Taylor v. Ltimhrrt, 45 L. J.. Oh. 418 ; 2 Oh. B. 
177 ; 34 L. T. 567 ; 24 W. R.' 691. 

A testator gave one-fifth of the Interest of a 
fund in the following proportions : namely, one- 
fifth to M., and two-fifths each to 0. and J. ; if 
M. should die without issue, which event did 
happen, her fiftli was to go between 0. and J. for 
their lives, if living at M.’s decease, or if only 
one, to him ; if C. sliould leave issue, they should 
be entitled to the principal moneys the interest 
whereof was given to 0, for life ; but if he should 
die w’ithout issue in the lifetime of J., all benefit 
of the bequest to C. should go to J. ; and if J. 
should die without having succeeded to, and been 
in actual possession of. the family estate, for a 
certain time, leaving issue other than an only 
son, such issue should be entitled to all the prin- 
cipal moneys the interest whereof J. might be 
entitled to as aforesaid. Then foilow^ed a gift 
over of all benefit intended for J., in ease he 
should die in the lifetime of G,, either without 
issue, or without issue other than an only son, 
or having been in possession of the estate for a 
certain time. If both G, and J. should die with- 
out issue, to be entitled as aforesaid to the be- 
quest, the whole property should go as the 
survivor should think fit. J., having survived 
M,, died in the lifetime of C., leaving a daughter, , 
and without having been in possession of the 
estate ; and then 0. died %Yithout issirc : — Held, 
that the daughter of J, was entitled to the whole 
fund. Kmlurgh (^EarV) v. Dijre^ 4 Russ. 454 ; 6 


interest in personalty void, where the preceding 
gift never vested, owing to a lapse. Miller v. 

A testator, after beciucathing a sura of long 
Annuities to his wife fov life, gave the capital 
after her death, to A., if he shali be living at her 
.decease ; and if not, to A.’s son ; A. outlives the 
wife, but both he and the wife die in the testa- 
tor’s lifetime: — Held, that the legacy to A. 
lapsed, anfl that the gift to his son did not take 
effect. Williams v. Jone.% 1 Russ. 517. 

Bequest to a son of the testator on his accom- 
plishing his apprenticeship, with the dividends 
' ' and in case 


in the niovantime for maintenance . 
he shall die before he accomplishes his appren- 
ticeship, then, and in such case, to the other 
children. The legacy lapsed by the death of the 
legatee, having accomplished his apprenticeship 
in the testator’s life. Ilumder stone v. Stanton^ 1 
V. & B. 385 ; 12 R, IR 243. 


Evep-t not in Terms provided for.] — A legacy 
was given in trust for Ih, who was then unmar- 
ried, and who iiever married, for life, for her 
se[)arate use. without power of anticipation, with 
remainder to her children; and in case there 
should .be no child who should attain a vested 

if she should 


interest,, in trust for P. absolutely, 
survive her husband, but if she should die in his 
lifetime ” as she should by will appoint, and in 
default in, trust for her next-of-kin, as if she had 
died intestate and unmarried: — Held, that P. 
was absolutely entitled to the- legacy, although 
the event of her dying unmarried was not in 
terms provided for. Broe% v. Bradley., 33 Beav. 
670 ; '4 -H. R, 529 ; 10 Jur. (k.s.) 815 ; 11 L. T. 
16 5 12 W. R. 1136. 

marriage settlement, property belonging 
to the • intended wife was conveyed to trustees, 
upcm' trmsfc (after the death of the husband and 
wife) for .the children of the marriage in the 
usual way. It was declared, that, if aU the 
children should die, the trustees should convey 
the property to A., B. and C. There never was 
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chiidl’cn was conliiifieiit on tbe wife surviving 
H., uufl sIn^ ha, ving pre-deooasDfl him, that it did 
not take ettect. Pdtch v. Spdrhf-^. 80 Beav. 515 ; 
8 Ji-tr. (N'.si?.) 2il7 ; 10 Wk IL 289.' 

Beatli of Son in Motlier’s ItifetimOj a 
Baclielor.] — 'Bistator bequeathed a snra of stock to 
his wife, and after her decease to his three 
sons, to be e;|ua]ly divided amongst them, if 
they should be .all living at the tlecease of Ids 
wife ; but if any or eithe]' of them slioiild die 
in her lifetime, leaving a child or children, 
such child or children wiin should be living at 
the time of the wife's deatli should be substi- 
tuted in the place of such of his sons who 
should so happen to die, and take his, her, or 
their parent’s share. All the sons died in the 
wife’s lifetime, two of them leaving children 
wdio survived the wife ; tlie third died a 
bachelor : — Held, tha.t one-third of the stock 
fell into the residue. Hustler v. Tillbrook^ 9 
Sim, 368. 

Baugh ter Dying tTumarried/J — Testator be- 
fpieathed a sum in t.rust for his daughter (a 
single woma-n) for her separate use. intlependentiy 
of any husband she might have, and after her 
death in trust for her children, and-, if no chil- 
dren then if she should survive any husband she 
might have, for her absolutely, but if her hus- 
band should survive her then as she should 
appoint, and in default of appointment for her 
next of kin. The daughter died unmarried : — 
Held, that she only took a life interest, the 
apparent intention being to give the corpus only 
in the event of her marrying. Lemhr v. Lemx^ 
10 Sim. 400 ; 9 L. J., Gin 88'; 4 Jur. 5. 

Bequest of money to trustees on trust to invest 
in the public funds, and pay the dividends to A. 
until marriage, and then to transfer the stock to 
her husband ; in case slie should die uii married, 
then as she should appoint by will, and in default 
of appointment to her executors and adminis- 
trators. Hcmble, she is not entitled to have the 
fund transferred wdiile unninri’ied. Wilson v. 

2 Bim. &: S. 498. 

Death 'Unmarried, but having Attained 
Twenty-four,] — Bequest of a moiety of a residue 
to A, for life.’lf she shall attain twenty-four, or 
many under twenty-four with consent, remainder 
to her children. Similar bequest of the other 
moiety in favour of B. and her children. And 
in case either of them should die under twenty- 
four, and without having been married with 
consent, the survivor attaining twenty-four, or 
marrying with consent, to take the other’s 
moiety, for life, remainder to her children. But 
if both A. and B. shall die under twenty-four, 
and without having been married with consent, 
and shall die weithout issue, the whole estate to 
go to the testator’s three sisters. It was held, 
that in the event that had happened of A. attain- 
ing twenty “four, and dying unmarried, there 
was no disposal by the will of the first moiety. 
Zosb> V. limnley. Cooper t. Brough. 372. 

Dying 'Without Issue in Mother’s Lifetime,] — 
A testatox’ bequeathed his residue to trustees, in 
trust for J. F. for life, and, after her death, for 
her children : but in case J. F. should survive 
her mother, and die without having had lawful 
issue,' then in trust for the brothers and sisters 
of J, C. But in case J. F, should die in the life- 
time of her moth 21 without lawfxil issue, then the 
testator directed he trustees to retain, out of the 


residue, sufficient to produce loo/f. a year, and to 
pay the annual prorluce to the motricr for life ; 
and, after her decease, he gave the principal .so t:o 
be retained, to the person or pei’.sons who wajuld 
be entitled thereto iu case J. F. hml survived 
her mother and died without lawful issue. 
J, F. died without issue in her mothers life- 
time ; — Held, that the whole of the I’csidae, 
except the fund for paying the annuity, was 
undisposed of. Clavlte v. Bntler, 13 Bim. 401, 

Death in Lifetime of Mother having Attained 
Twenty-one.] — -Testatrix bequeathed her reddne 
in trust for her daughter Caroline for life, and 
after her death, for her granrldaughter, if she 
should survive her mother, and attain twenty- 
one, but in case she should not survive her 
mother, and attain twenty-one, then in trust for 
such other child or children of the testatrix’s 
said daughter a.s should be living at thei r mother's 
death, to be paid to them after her deatli as tlicy 
attained twenty-one ; and if all such other chil- 
dren of the testatrix’.s said daughter, should >;lie 
^ before attaining twenty-one, then in trust’ for 
L. M. The granddaughter attained tw'enty-onC^, 
but did not survive her mother. Anothes^ child 
of the testatrix’s daughter attained twxntj-one, 
but did not survive his mother : afterw-ardi the 
daughter died : — Held, that the bci-pxest over to . 
L. M. took effect. Maelilrmon v. Seioelh 5 Bim. 
78. S, C., 2 Myl. k K. 202 ; Cooper t. Brough. 
224 ; 3 L. J,, Gh. 161. B, P., Wilson v. Mount, 

2 Beav. 397. 

Testator bequeathed a sum of stock to A. and 
B., for their lives, and on their deaths to their 
children then living, wdio should attain twenty- 
one, with a gift over to the survivor of A, and B., 
in case the children of either of them should die 
under twenty-one. A. died, leaving a chilil who 
had attained twenty-one. B. afterwards died 
without having had a child : — Held, that A.’s per- 
sonal representatives w^ere entitleil to B.’s moiety 
of the stock. Alton v. Broohs^ 7 Bim. 2U4. 

Bequest of stock in trust for three persons 
! nominatim, in equal shares, to be transferred 
to them when they shall attain twenty-one. 
But, if any of them shall depart this life under 
the age of twenty-one and unmarried, then his 
share," original and accruing, to go to the sur- 
vivors. And if all of them shall die under 
twenty-one and unmarried, then the stock to 
sink into the residue. One of the three died 
some months prior to the making of the will ; — 
Held, that the survivors were entitled to the 
share wdiich the testator inteudetl to bequeath 
to the deceased. Skejjjjard's Trusts, In re, 

I K. & J. 269. 

See also ante, B. 7. b. 

b. Failixre of G-ift over. TlfTect on Prior Gift. 

“DieDaimarried'and Without Ohildren.”]— A 
bequest to A,, and if she shall die unmarried or 
wdthoiit children, to B., is an absolute gift to A,, 
defeasible by an exeexttory gift over in the event 
of A. dying, at any time unmarried or w^ithout 
children. This- construction can only be aft’ccted 
by a context which renders a, different meaning 
necessary.. , H Mahoney v. Bnrdett, L. E, 7 H. L. 
388 ; 31 H. T. 705. ; 23 W. E. 361. 

A gift to. X. for life, with remainder to A., and 
if A. dies unmarried ' or without children, to B., 
is an executory gift over, which will defeat the 
absolute interest of A. in the event of K. dying, 
at any time, unmarried or without children, I b . 
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. Held, that the husband took a life interest in the 
5.000^. in any ev'ent. Darly v, JDarhf^ 18 Beav. 
412. 

Construction of a residuary clause, after a 
bequest to the testatrix’s younger children, “ but 
in case I shall have but one child living at the 
time of my de<K\ase,” or all hut one die under 
twenty-one and unmarried, to another family, 
not a condition. Residuary bequest is therefore 
established in the event of the testatrix’s death, 
havina: never had a child. Murray v. Jonea^ 2Y. 
& B. 818; 18 R. R. HU. 

Gift in lemaindcr “in case A. B. should die 
under twenty-one without issue, or leaving issue 
all of them should die before twenty-one”;— 
Held, not to take effect on A. B, dying un- 
' married and above twenty-one. Leonard v. 
Mfght, 4 L. J., Ch. 225. 

Failure by Lapse.] — Bequest of a contingent 
interest in personalty void, where the preceding 
gift never vested, owing to a lapse. Miller v. 

1 Yes. sen. 85. 

HA testator, after bequeathing a sum of long 
/ annuities to his wife Kir life, gave ■ the capital 
after her death, to A., if he shall be living at her 
decease ; and if not, to A.’s son ; A. outlives the 
wife, but both he and the wife die in the testa- 
tor’s lifetime: — Held, that the legacy to A. 
lapsed, and that the gift to his son did not take 
effect. WLlliamH v. Jones^ 1 Russ, 517. 

Bequest to a son of the testator on his accom- 
plishing fill's apprenticeship, with the dividends 
in the meantime for maintenance ; and in case 
he shall die before he accomplishes his appren- 
ticeship,’ then, and in such case, to the other 
children. TIic legacy lapsed by the death of the 
legatee, having accomplished his apprenticeship 
in the testator's life. Humherstoiie v. Stanton^ 1 
Y. &: B. 885 ; 12 R. R. 248. 


same wave swept ote the deck ot the vessel m a 
storm at sea, and were drowned. No evidence 
was given to prove that one survived the other; — 
Held, tliat lY. could not claim under cither will, 
and that the property went over to those who by 
the father’s vvill were to take in default of ap- 
pointment by the daiigliter. Winy y, Anyrave^ 
8 H. L. Gas. 188 ; 80 L. J., Gh. 05. 8. a\ nom. 
Undenomnl v. Whiy^ 1 9 Beav. 4,59 : 4 De G. 21, 
k G. 638 ; 8 Eq. R.'794 ; 24 L. J., Ch. 298 ; 1 Juv, 
(msO 1(>9 : 3 W. R. 228. 

The union of the two titles of did not affect 
the case, for he could not succeed in one because 
he could not succeed under the other, but was 
bound to establish bis claim clearly under one or 
the other. J&. 

Charge contingent on Eldest Son coming into 
Possession.] — A father, by will, gave to each of 
his younger sons 1 ,000?,, “ which X charge on my 
estate at A., hereinafter devised to my eldest son,, 
hut I direct that the sum shall not be raisable or 
paid to them respectively until my eldest son 
shall come into actual possession of the M. 
estate.” The M. estate w^as settled on F. for life, 
remainder to the eldest son of the testator fox" 
life, remainder to his issue in tail male. The 
eldest son died before F., and without coming 
into possession of the M. estate — Held, that the 
legacies to younger sons were wholly contingent 
upon the eldest son becoming owner of the M. 
estate ; and that as that event had not hap- 
pened thev failed and sank into the residue. 
7hi/lor V. Lambert, 45 L. J., Oh. 418 ; 2 Oh. H. 
177 ; 34 L. T. 567 ; 24 W. R.’ 691. 

A testator gave one -fifth of the interest of a 
fund in the following proportions : namely, one- 
fifth to M., and two-fifths each to 0. and, j, ; if 
M. should die without issue, which event did 
happen, her fiftli was to go between 0. and J. for 
their lives, if living at M.’s decease, or if only 
one, to him ; if 0. should leave issue, they should 
be entitled to the principal moneys the interest 
wdiercof was given to 0. for life ; but if he should 
die without issue in the lifetime of J,, all benefit 
of the bequest to 0. should go to J. ; and if J. 
should die without having succeeded to, and been 
in actual possession of, the family estate, for a 
certain time, leaving issue other than an only 
son, such issue should be entitled to all the prin- 
cipal moneys the interest whereof J. might be 
entitled to as aforesaid. Then followed a gift 
over of all benefit intended for J., in case he 
should die in the lifetime of G., either without 
issue, or without issue other than an only son, 
or having been in possession of the estate for a 
certain time. If both 0. and J. should die with- 
out issue, to be entitled as aforesaid to the be- 
quest, the whole property should go as the 
survivor should think fit. X, having survived 
M., died in the lifetime of 0., leaving a daughter, 
and without having been in possession of the 
estate ; and then C. died wi thout issue : — ^Held, 
that the daughter of J. was entitled to the whole 
fund. Meiolmrqh (JEarl) v. LJyre, 4 Buss. 454 : 6 
L. J. (O.S.) Ch. 153. 
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children wns cTiDtin.ufont on the wife surviving 
H., and she laiving {>re-dceeased him. tliai it did 
not take effect. Patvli w Hp-t 30 Beav. 515 ; 
8 Jnr. (N.s.) 207 ; 10 Wh LL 230. 

Beatli of Son in Motlior’s Lifetime, a 
Bachelor.] — I’estator bequeathed a sum of stock to 
ids wife, and afier her fioeca^e to his thrt'O 
sons, to be equally divided amongst tiicm, if 
tluyy slnnild be all living at the decease of his 
wife : but if any or oilhei* of them should die 
in her lifetime. leaving a chiid or children, 
such child or cididren who should be living at 
the time of the wife's de.illi should be substi- 
tuted in the place of such, of his sons who 
should so happen to die, and take ids, lior, or 
their parent's share. All the sons died in the 
wife’s lifetime, two of them leaving children 
who .survived the wife ; the third died a 
baclielor : — Held, that one- third of the stock 
fell into the residue. Mustier v. Tdlhrooli, 9 
Sim. 368. 

Banghter Bying Bnmarried.] — Testator be- 
queathed a sum in trust for his daughter (a 
single woman) for her separate nsc, independently 
of any husband she might have, and after her 
death in trust for her children, and, if no chil- 
dren then if she should survive any husband she 
might have, for her absolutely, but if her hus- 
band should survive her then as she should 
appoint, and in default of appointment for her 
next of kin. The daughter died unmarried ; — 
Held, that she only took a life interest, the 
apparent Intention being to give the corpus only 
in the event of her marrying. Leno;r y. Lenox, 
10 Sim. 400 ; 9 L. J., Gh. 83 ; 4 Jur. 5. 

Bequest of money to trustees on trust to invest 
in the public funds, and pay the dividends to A. 
until m,aiTiage, and then to H'ansfer the stock to 
her husband : in case she should die unmarried, 
then as she should appoint by will, and in default 
of appointment to her execiitous and adminis- 
trators. Semble, she is not entitled to have the 
fund transferred while unmarried. Wilson v. 
Mou'nt,2 Sim. & S. 4-93. 

Beatli ITnmarried, but having Attained 
Twenty-four.] — Bequest of a moiety of a residue 
to A. for life, 'if she shall attain twenty-four, or 
marry under twenty-four with consent, remainder 
to her children. Similar bequest of the other 
moiety in favour of B. and her children. And 
in ease either of them should die under twenty- 
four, and without having been married with 
consent, the survivor attaining twenty-four, or 
marrying with consent, to take the other’s 
moiety, for life, remainder to her children. But 
if both A. and B. .shall die under twenty-four, 
and without having been married with consent, 
and shall die without issue, the whole estate to 
go to the testator’s three sisters. It was held, 
that in the event that had happened of A. attain- 
ing twenty-four, and iLying unraaiTied, there 
was no disposal by the will of the first moiety. 
Losh V, loimUy, Cooper t. Brough. 372. 

Bying Without Issue in Mother’s lifetime.] — 
A testator bequeathed his residue to trustees, in 
trust for J. F. for life, and, after her death, for 
her children : but in case J. F. should survive 
her m, other, and die without having had lawful 
issue, then in trust for the brothers and sisters 
of J. 0. But in case J. F. should die in the life- 
time of her mother without lawful issue, then the 
testator directed he trustees to retain, out of the 


residue, .«infficient to pinduce .“i year, and to 
pay the aiiTiuat produce to the motlior for life; 
.and, after her decease, he gave the jirincipal so to 
be retained, to the person or persons wiu> would 
be entitled thereto incase J. F. hail .-iirvived 
her mother and died without InAvful issne. 
J. F. died without issue in Iier snnther's life- 
time : — Held, that the whole of tiie rosiiliie, 
except the fund for paying the ;iiaiuity. was 
undisposed of. Clarlte v. Butler, 13 .Sim. 401. 

Beatli in Lifetime of Mother having Attained 
' Twenty-one.] — Testatrix bequeathed her residue 
in trust for her daughter Caroline for life, and 
after her tleath, for her granddaughter, if she 
should survive her mother, find attain twenty- 
one, hut in case she should not survive her 
I mother, and attain twenty-one, then in trust for 
i such other child or children of the testcUidx’s 

1 said daughter as should be living at tlioir mother’s 
: death, to be paid to them after her death as they 
attained twenty-one ; and if all such other chil- 
dren of the testatrix’s said daughter, .should /die' 
before attaining twenty-one, then in trust' for 
L, M. The granddaughter attained twent.VHuK^ 
but did not survive her mother. Anofcheir child 
of the testatrix’s daughter attained twenty-one, 
but did not survive his mother: afterwards the- 
daughter died : — Held, that the bequest over to , 
L. M. took effect. 3/<.wJiinnon v, Sewell, o Sim. 
7S. S. C., 2 Myi. & K. 202 ; Cooper t. Brough. 
224 ; 3 L. J., Cli. 161. S. F., WlUoti v. JTouut, 

2 Beav. 397. 

Testator bequeathed a sum of stock to A. and 
B., for their lives, and on their deaths to their 
children then living, who should attain twenty- 
one, with a gift over to the survivor of A. and Fh, 
in case the children of either of them .should die 
under twenty-one. A. died, leaving a child who 
had attained twenty-one. B. afterwards died 
without having had a child : — Held, that A.’s per- 
sonal representatives were entitled to B.’s moiety 
of the stock. Alton v. Broolts, 7 Shn. 204. 

Bequest of stock in trust for three persons 
norninatim, in equal shares, to he transferred 
to them when they shall attain t^venty-one, 
But, if any of them shall depart this life under 
the age of twenty-one and unmarried, then his 
share," original and accruing, to go to the sur- 
vivors. And if all of them shall die under 
twenty-one and unmarried, then tlie stock to 
.sink into the residue. One of the three died 
some months prior to the making of the will 
Held, that the survivors were entitled to the- 
share which the testator intended to bequeath 
to the deceased. ShejJioard's Trusts, In re, 

1 K, & J. 269. 

See also ante, B. 7. h. 

b. Failure of G-ifc over, Effect on Prior Gl-ift. 

*^Bie Unmarried -and 'Without Children.”] — A 
bequest to A., and if she . shall die unmarried or 
without children, to B., is an absolute gift to A., 
defeasible by an executory gift over in the event 
of A. dying, at any time unmarried or without 
children. This construction can only be affected 
by a context which renders a different meaning 
necessary. OtMaJmiey v, Burdett, L. B. 7 H. L. 
388 ; 31 Jb. T. 705 ; 23 W, E. 361. 

A gift to.X, for life,, with remainder to A., and 
if A. dies unmarried or without children, to B.,' 
is an executory gift over, which will defeat the 
absolute interest of- A. in the event ot A. dying, 
at any time, unmarried or without children . 11). 
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term, in case the limitations over are void, 
cannot be snstained. Kerr ov Ker v. Kunqamum 
CLorcl\ 1 Dr. .“c War. 509 : 1 Con. k L. 335 : 
4 Ir. lilq. E. 343. 

See also ante, B. 7. c. 


The’C is no rule of construction, arising from 
possible delay in the vesting of a gift, which 
controls the natural meaning of the terms of the 
bequest. Ih. 


Gift of 1,000 if:’' consols to A. for her life, after 
her death to her daughter B., “ if B. should die 
unmarried or without children the -consols I here 
Yvill to revert to 0.” The will then appointed 
I), residuary legatee. Both A. and C, died in 
the lifetime of the testatrix. On her death^ B. 
entered into possession, and married, but after 
some years died without ever having a child : — 
Held/that on the death of B. without children 


8. Remainders and Gifts Over of 
Personal Feoperty. 

a. Grift of Chattels by way of E,emamder. 

In General.] — Personals cannot bo limited ; 
and bill to have bonds executed tending thereto, 
according to directions of will, was dismissed. 
Williams v. Williams, 1 Eq. Cas, Abr. 307. 

Whether a remainder may be limited on a 
donatio mortis causl, qumre. Hamhroohe y. 
Simmons, 4 Buss. 25. 

Devise of chattels for life, with remainder over, 
good ; but if of small value, and the case requires, 
it may be otherwise. Cooper v. Williams, Pre. 
Ch. 71. 

A. devises household good.s to his wife for life 
and afterwards to his son. The court allowed 
this a good devise over ; and to be the same as if 
the devise had been only of the use of the goods 
to the wife for life. Hyde v. Parrati, 1 P. Wms. 
l;2Vern. 331. 

Devise of a personal thing to one for life, re 
mainder to another : the remainder is good ; it 
being the same as if the use of a thing was 
devised to one for life, the remainder over, 
Clarges v, Alheinarle, 2 Vern. 245 ; ll5ieL Oh. Rep. 
174.’ 

A., seised in fee by deed and fine, conveys the 
lands to the use of trustees for seventy years, if 

A. so long live, remainder to trustees for 3,000 
years, and, after the death of A., then to his son 

B. Whether the remainder to B. is good, 
qiuere. Penliay v. Hurrell, 2 Yern. 373 ; 2 
Ereem. 258. 


and that it was not affected by the death of C. 
in the lifetime of the testatrix. The gift to 0. 
failed by lapse, and the residuary legatee became 


entitled to take all that C,, if living at the death 
of the testatrix, could have taken. IP, 

The words I here will to revert to 0.” indi- 
cated a benefit intended for C. by means of an 
executory limitation over, after eiij<\ymeufc by a 
previous taker, and not an alternate gift to take 
effect, if at all, befoj-e the period of enjoyment 
had commenced. Ih, 

Absolute Gift or Xife Interest.]- 

is giv 


•When a legacy 
•en subject to be defeated "by a subsequent 
event, the legatee has an absolute interest till 
the event happens ; and if the event becomes 
impossible, the legacy becomes absolute. Loio- 
ther V. Cavendish iLord}, Amh. 358 ; 3 Bro. 
P. G. 180. 

Gift by a testator of all the residue of his 
estate and effects, real and personal, whatsoever 
and wheresoever, to his wife, ami after her death, 
to be equally divided to the childi*en, should 
there be any ; he also appointed his wife sole 
executrix. There were no children: — Held, that 
the wdfe was absolutely entitled. Crazier y. 
Crazier, L. R. 15 Eq. 282 ; 21 W. R, 398. 

A testator gave his whole property to his wile, 
upon condition that she should pay an annuity 
of 130^. to his mother during her life, and after 
the death of his wife to be equally divided 
between those of his children who should survive 
her, share and share alike. All the testator’s 
ehildren died in the lifetime of his widow, who | 
married again, and died leaving her husband 
surviving her : — Held, upon her death, that in 
the events which had happened the testator’s 
property was undisposed of, and that the next 
of kin, and not the second husband in right of 
his wife, were entitled to it. Joslin v. Hammond, 

3 Myl & K 110 ; 3 L. J., Ch. 148. 

Testator gave the interest and produce of the 
residue to his two sisters for their lives ; and 
after their decease, the principal to be paid to 
their children, share and share alike : but which- 
ever died before the other, then the share so paid 
to her to be paid to her children, in equal pro- 
portions : but if she should leave no children, 
then the interest and produce to be paid to the 
survivor as aforesaid. One sister died without 
leaving children ; the survivor is entitled to the 
interest for life ; and the principal is vested in 
all her children. Taylor v. Langford, 3 Yes. 119. 


were enumerated and described. The widow only 
received and spent a small sum of money, and 
enjoyed the remainder in specie, and died: — 
Held, that such of the parties enumerated and 
described 


at the death of the 
property. ConstahU 
v. Ball, 3 De G. &: Sm. 411 ; 18 L. T., Ch. 302 ; 
13 Jur. 619. 

The widow was entitled to an estate for life 
only in the residuary personal estate of the 
testator after payment of his debts and funeral 
and testamentary expenses. S, O., 22 L. J,, Ch. 
182. 
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Wiiere the use and the property can have no 
separate existence, the old rule must prevail, 
viz. that a gift for life carries tlie absolute in- 
terest. ll>. 

In this case where the gift was of a leasehold 
farm, and t.he stock and crop tliercon, an inquiry 
wa^ directed to ascertain of what the stock con- 
sisted. I h. 

If a testator bequeaths consumable articles to 
A. for life, with a limitation over by way of 
remaituler to ,B. ; as the gift to A. is absolute, 
the Inriitation to B, cannot take oiiect, even 
thouaii A. die in the testator s lifetime. Anilreiv 
Y. Ajulrew, I Coil. 0. C. 690. 

Testator, after devising his real estate to his 
natural son, T. A., bequeathed as follows : “ I 
give and berjaeatli unto my sister JA, to be paid 
out of the rents and profits of the aforesaid 
lands, the sura of 250/. per annum, and to live 
free from rent in the house I now occupy in H., 
with the laud and buildings I now occupy, con- 
taining about nine Lancashire acres, with the 
use of my household furniture. ])late, linen, 
books, wines, spirits, carriages and horses, cows, 
hay and fanning utensils and stock, for her sole 
use during her natural life, or so long as she shall 
remain unmarried ;'in either event, then to goto 
T. A. ; but should she marry, then my will and 
mind is, that my executors shall pay her 100/. per 
annum for her own use fluring her natural life, 
out of the rents and profits of my said estate.’' 
The sister married in the testator s lifetime : — 
Held, that the consumable articles did not go to 
T. A., but fell into the residue. Ih. 

Farming Stock and Implements of Husbandry.] 
— Farming stock and i in pie merits of hiisoandry 
are not things quaj ipso usu consumimtur, and 
therefore a gift of them for life does not confer 
on the legatee for life the absolute interest in 
them. Groves v. Wright^ 2 K. tk J. 3-17 ; 2 Jiir. 
(N.S.) 277. 

“ Hot Accountable for Depreciation.”] — 

A husband gave to his widow his personal estate, 
including his farming implements and stock, 
live and tlead, for her life, and declaretl that she 
should not be liable to account for any diminution 
or depreciation in the farming implements and 
stock ; and alter her decease he gave the residue 
of his personal estate to h.s children : — Held, 
that the widow took an absolute interest in the 
farming implements and stock. Breton v. 
Mockett f 7 L. J., Ch. 75-1 ; 9 Ch. I). 95 ; 26 
AY. E. 850. 

Man’s Wearing Apparel.] — Man’s wearing 
apparel given, with other articles, to wife for 
life, remainder over : — Held, that the wearing 
apparel did not vest absolutely in her as things 
qu£8 ipso usu corisumuntur. Hall's WllL In re, 

1 Jur. (N.S.) 974. 

Business and Stoek-in-Trade.] —A gift for life 
of a business and stock-in-trade confers only a 
life interest in such part of the stock-in-trade as 
consists of consumable articles. Cockayne v. 
Harrison<i L. E. 13 Eq. 432 ; 26 L. T. 385 ; 20 
w. E. 604. y' 

Secus, when the gift is of consumable articles, 
without any reference to trade or business. , Ih, 

Book Debts or Capital.] — A. bequeathed 

his stock-in-trade, &c., to his wife and soil to be 1 
used by them in his trade and business, which he I 


directed to be carried on by them, in partnership, 
during the widowhood of bi.s wife; "aiiil. tor 
that purpose they were to have the use <;tf tiie 
book-debts or capital which he at his death 
might have eni ployed therein ” Held, that the 
widow and son were entitled to the book-debts 
or capital absolutely. Terry v. 33 Beav. 

232 : 9 L. T. 4G9 ; h W. K. 66. 

Wines.]— A wine merchant, possessed of a 
largo stock of wine, by his will gave all his 
household goods, and everything he died possessed 
of, to his wife for life ; and he bequeathed the 
whole of his effects that might be remaining 
after her death to his daughter ; — Held, tiiat the 
wife took absolutely the wine which the testator 
had for his private use, but a life interest onh" in 
the re^t. Bh ilUpsY, Beal^ 32 Beav. 25. 

Devise upon trusts to permit M. to have the 
use and enjoyment of house and premises free of 
ground rent, and also all household . furniture, 
carriages, horses, goods, wines, linen, Ac., in or 
about the house for life or widowhood : — Held, 
that iVL was confine J to the pej'sonal use and en- 
joyment of the house and furniture and effects, 
but that be was entitled to the wines and other 
consumable articles absolutely. Ctne v. CJre^ 
Kay, 600 ; 2 Eq. E. 913 ; 23 L. J., Ch. 981. 

Limitation of Terms.] — Bee MbeGtEE — 

TLEMEivT. .■ 

Gift over of Undisposed of Interest.] — Bee 
Will. 

c. Interests Q-iven to Persons in 
Succession. 

Absolute Interest or Interest for Life.]— A 
testator left all his personal estate, subject to 
I legacies, and all his houses, gardens, paiks, and 
woods, and all his landed estates, to his wife for 
' her life, and af terwanls all his personal and laiuied 
estates to his sister for her life, and then to the 
eldest son G. B., afterwards to G. B.'s second, 
third, or any later sons he might have by the- - 
testator’s niece, A., and then to the eldest son 
and other sons successiveij^ of the Earl of !>., by' 
the testator’s niece C. ; but all these to be sub- 
ject to outpayments and legacies by the 
given ; and if they and the conditions of his will 
were not complied with exactly, he left all the 
advantages of it to the next person in suceessioii, 
subject to the legacies and so on, unless they were 
disenarged. The testator, by codicils to the will, 
gave numerous 1 -gacies and annuities, upon the 
non-payment of which he declared repeatedly, 
and in various forms of expression, that the 
persons taking his personal estate should be sub- 
ject to the penalties in the will. G. B. had 
several sons, all li ving at the death of the testator : 
—Hell, taatthe eldest son of G. B. took the per- 
sonal estate absolutely, subject to the prior life 
estates and to the legacies and annuities given by 
the wifi and codicils. MoareY. Bijng^ lU ui. A 
F. 508; 8 Jur. 563 — H. L. (E.) Aifirming 6 
Beav. 558 ; 12 L. J., Cb. 169. 

Under a gift by A. to his wife of 10,000/., 
afterwards, to go to the. understated residuary 
legatee E.” Held,;that , the legacy of i0,uu0/.., 

1 was given to the wife absolutely, but that 
interest upon such legacy did not begin to run 
until after one year from the testator’s death. 
Percy, X}v re, Percy y,. Percy, .2 i Oh, D r>16 ; 

554., 
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Heirlooms — CoHtmgsat future Interest — possession, E. died before the reversion 
Tenant in Tail — Personal Estate,] — A testator came into possession : — that her represcn- 
by his will directed that his books and plate tative was not entitled. llaJl v. Tevnj. 1 
shoiikl be coiisideved as heirlooms and should pass 502. 

with his real estate in the same manner as if Where money is given to be paid out of real 
they were an estate of inheritance at common law, estate at a future time, if the person die before 
and* should so continue annexed to bis said real the time, it shall sink into the estate ; the same 
estate as long as the law would permit, to be in- as to personal estate, wliere the time of payment 
hes'ited by the several persons who should sue- is annexed to the legacy. Ih. 
c(cd thereto; and he devised and bequeathed Whether a sum of money be given as a por- 
all his real and residuary personal estate to tion, or asa legacy, if charget! upon, land, and the 
trustees upon trust for lu C,, for life, and after the party die before the time, it cannot be raised, 
decease of E. 0. for his first and other sons sue- Ih. 

cessively in tail male, and in default of such A trust upon land for raising and paying a 
issue upon trust for Henry C., the eldest son of sum of money, within six years after the testators 
J. C., for life, and after his decease for his first death, to his second son, who died wdtliin the 
and other sons successively in tail male, raid in time, construed to be for maintenance only and 
default of such issue upon trust for “the next not transmissible. Ih, 

'eldest son of the said J. G. who shall survive the A testator directed a sum of 5,b00/. to be raised 
said Henry C.” for life, and after his decease for each of his children, and the rest of his estate 
upon trust for “the first and other sons of the to accumulate till 1848, wdien he directed S.CHKJ/. 
body of the said next eldest son of the said J. C. to be raised and paid to each of his children 
who shall survive the said Henry C.” succei-sively then living, or to their issue if dead, And 
in tail ma;e, and in default of such issue upon he declared that if any child should die, Ac., 
trust for his, the testator’s, own right heirs, before his share became payable, his share should 
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Legacy Payable at Twenty* one —Interest till 
Twenty-on© — Charge on Real and Personal 
Estate.] — A. gave a iega<jy of 4001 . charged upon 
ills real and personal estate, to bo diviiled, upon 
the dealii of his graiiddanghrer, equaUy between 
her children, if more than one. or if but- one, 
then tlie whole to that chi hi, the same to be 
paid to such ehiidrcn attheag'eof twonty-oiie : 
and if any child died before attaining twenty- 
one, then his share to go to the survivoj’s and to 
the executor or administrator of such as should 
have lived to attain twenty-one ; and the test 
tor declai’ed that the sliares of such of the 
children as, u])<)u the deatii of ids grand- 
daughter, should be under twenty-one, should 
bear interest at the rate of ol. jier cent, per 
annum from her decease, sufdiintered. to be p:iid 
towards tlieir maintenance until their respective 
shares should become payalde. Xo cliihl lived to 
attain twenty-one, and the personalty was in- 
suflicient: — Held, that the legacy could not be 
raised out of the real estate, which had become 
free I from the charge. Parher v. ILulr/^nm^ 1 
Dr. (fc Sm. 5(>8 : 80 L. J.. Cb. 590 ; 7 Jur. (N.S.) 
750 ; 4 L. T. 7()2 ; 9 W. R. 007. 

Oondition — ^Eldest Son coming into Posses- 
sion.] — The testator by will, gave to each of his 
younger sons l,00OZ., “ whicn I c'aarge on rny 
estate at A. hereinafter devised to my eldest ; 
son, but 1 direct that the sum shall no" be i 
raisable or i>aid to them respectivelj^ until mj' . 
eldest son shall come into actual possession of , 
the M. estate.” The M. estate was settled on 
F. for life, remainder to the eldest son of the 
testator for life, remainder to his issue in tail 
male. The eldest son died before F., and 
without coming into possession of the i\L 
estate : — Held, that the legacies to the younger 
sons were wholly contingent upon the eldest 
son becoming the owner of the M. estate ; and 
that as that event had not hapjiencil they 
failed and sank into the residue. Taijlor v. 
Lwmhert^ 45 L. J., Ch. 418; 2 Ch. D. 177 ; 84 
L. T. 597 ; 24 W. ii, 691. 

legacy to Grandchildren Payable Twelve 
Months after Mother’s Death.] — A testator gave 
his daughter a life aniniity of 501 ,. and from and 
imnmdiately after her death he beepteathed 
1 , 00 (} 1 . unto her children, share and share alike, 
payable twelve months after the daughter’s 
death. This was payable exclusively ent of 
the testator’s real estate: — Held, that those 
children alone of the daughter who survived her 
participated in the 1,000^. Curtledge^ hi re. 
29 Beav. 5S8. 

Legacy Payable Six Months after Death of 
Annuitant.] — A testatoi’ devised real estate to A. 
in fee, charged with an annuity to B. for life, 
and directed that after the death of P>. the 
estate should be charged with, the payment of 
100^. apiece to X., Y. and Z., and timt the same 
should be paid to them respectively within six 
calendar months after the death of B., or such 
of them as should be then living. X. died in the 
lifetime of B. ; — Held, that the legacy to X.- had 
not vested, and was not payable to his represen-’ 
tatiVes. Goodni'in v. JDmrtj,^ 21 L. J., Ch. G-SO, . 

C]'.-';' f! COXTEABT IkT ENT. ro X. 

General Enle.] — The rule, that future lesracios 
payable out of real estate do not -vest till the 
' time of payment,- will be made to give way wben 


! an opposite intention can be clearly impiie 1 
I f3*om the will. Brown v. IVoolor. 2 Y, vk C. C. C. 
,134. , V,' . 

Bequest to two daughters of bOOOL each, to 
be raised and paid to them immediately after 
decease of testator’s wife, out of rents, "&c., of 
his manors, &c., or by sale or mortgage, wiib 
interest after the rate of 6 per cent, fjom 
the decease of bis wife until the sums 
should be tluly paid to his daughters or their 
r.*spectivc executors, administrators, or assigns, 
and in case either of his said daughters <lied 
before him, then the survivor, her executors, 
tXc., were to receive all the sums b-dore devised 
out of his said lands, to be raised in a mamier 
thereinbefore appointed, and the part of the 
daughter so dying should not ce.ise or sink 
into the estate for the beiieiit of his heir, but 
should remain and be raised for the benefit 
of his surviving daughter.- Both daughters sur- 
vived the testator, and one of them (lied before 
her mother, and the representative, after the- 
mother’s death, applied to have her legacy 
raised : — Held, that it should be raised. Lowiker 
V. Comluii, 2 Atk. 127 ; Barnard. 827. 

VYhere a legacy upon lands depends on two 
contingencies, though 0 '»e of them does not 
happen, the legacy shall be raised, /5. 

Where the postponing the time of payment 
of a legacy has been oving to the circumstances 
of the testators estate, ami not to the circum- 
stances of tlic legiteei, that ts not so strong a c.ase 
for a legacy’.s .sinking into the estate, a.s where 
the po spoiling the payment of it has appeared 
to have arisen from circumstances on the part of 
the legatee. Ib. 

An inference may be drawn in the plaintiff's 
favour from the direction that the legacy shall 
be paid to the daughters, or their respective 
executors, admijiistrators, and assigns. Ib. 

TTie clause on which .Lord Hardwicke prin- 
cipally founded his opinion was, the direction 
that, if one dauglifcer died before him her part 
should not sink intT the estate. Ib. 

Legacies or portions charged on real estate, 
and })ayable at a future time, do nut vest until 
the time ajipoiiited for payment, but, upon the 
death of the legatee or port ioner before that time. 
Im^se or sink into the inheritance. Rerrmnt v. 
flood, 2 Ue G-. F. & J. 396 : 80 L. J., Ch. 71 ; 6 
Jur, (N.S.) 1173; 3 L,T. 458. 

Payment Postponed for CoIV^nience of 
Estate.] — But if the payment of the legacy 
or portion is po.stponed, not from any considera- 
tion personal to the legatee or portioner, but for 
the onvenience of the estate, the legacy or 
portion will vest, notwithstanding the legatee 
or portioner dies before the . time of pavmciit* 
Ib. 

Where, therefore, a devised estate was charged 
under a settlement with portions for younger 
children, to be raised and levied within three 
months after the death of the tenant for life, 
and to be forthwith paid and payable : — Held, 
that a younger child of , the settlor^ who attained 
twenty" one and 'died' dn, his lifetime, took a 
vested interest in her portion.' Ib, 

A legacy was charged on real estate, and 
payable when., the brother and sister of the 
I legatee htd attaine.! t wenty-one, and the rents 
of the estate were up to that time given for their 
maintenance Held,, that the leg-icy did not 
lapse by the death of the legatee before the time 
of paymentj being postponed’ for the convenience 
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of the estate odIt. Goullnirn v. Bvoohs^ 2 A. rleviscs a college lease for twenty j’cars to 
X. (?.. 5:i‘) ; r L. j., Ex. Eq- ^3 ; X Jur. 354. his wife for life, reiiiainder to his hoil she paying 

10/. per amnim to his son during her life: thev 
Death before Time of Payment,] — By a will son dies in the lifetime of his mother; the rent, 
made in 1857, K.., after giving a'll bis lands, continues during the hfe of the wife, and ^sliall 
stock and cattle to his son M., bequeathed his goto the executor of the son, and the wife is 
farm at F. to his (the testator’s) daughter G., compellable to pay her proportion for renewal 
“and also the sum of l.OOU/. to be charged on of the lease. Loch v. Loch. 2 I'em. dOd. 
my estate, and to lie out at 4/. per cent, for ten Devise of estate to second son, J., after the. 
years. In tlie event of In r decease, the said sum decease or marriage of the wi fe, charged with 
to go to her children, share anti share alike.” (i. KK)/. to testator's daughter M. M. died, living 
died in 18(57. wit liij] ten j' ears aft ei- B. : — Held, the ivife ; hut held the legacy vested in AI. and 
that the legacy of l,b0O/. was indofeasibly vested transmissilde. Godwin v. Mundatj^ 1 Bro. C. G. 
in G., the time of payment only being postponed li)l : Dick. 551, 

in ease of the eslatcdraid that the rvords of con- Devise of lands to wife for life, and after lier 

tingency pointetl to her death in the testator’s deatij to the son, he paying out of such lands, 

lifetime. Sctivjfs LMfde, In re, 7 L. R. Ir. 311. GOO/, to testator’s daugiite.i's within six inonths 
Testator devised real estates to A. for life, re- after death of wife, with power of entry in case 
inainder to B. in fee. Anti ho gave a legacy to of nonpayment. The daughters died in the life 
C. to lie paid to her by B. vvithin twelve months of testator’s wdfe: — Held, their legacies vesfetb 
after A.’s death ; and he charged his estate witii and on his death to be raised for their repre- 
the legacy, and appointed A. his executrix ; C. sentatives. J/aoininff v. Herhcrt, Amb, 575. 
died in A.'s lifetime :—Held, that the legacy did A legacy out of real estate, to be paid within 
not lapse. 7W/ v. 4 Sirn. 204. t-welve months after the death of A. The 

A, devised lands to his son B., but if he legatee survives A. but one moiith : it does not. 

should die without issue male of his body then lapse, but goes to the representative. Jhdgmn 

living, or which might be afterwards born, that v. llawmi, 1 Yes, sen. 44. 

then his daughter M. should receive at her age Legacy" given charged on real estate, to vest 

of twenty-one. or day of marriage, wdiich should immediately on testator’s death, but to be paid 

fij'st liappen, 3.500/. over ancl above 2,500/. at twenty-one. vests, though legatee dies liefore- 
before given her, and in case the, contingency twenty-ono. 2 Sim. & S, 190 

of his said son’s dying without issue niale 25 lb B. ISl. 

should not haptien before his daughter’s said age, Testator devised land to wife for life, reinafncler 

or day of marriage, that she should receive the to B., till his grandson attained twenty-three, 
said 3,;500/. whenever such contingency might and when he attained twenty-three, testator 
hapi-en ; and tlie testator charged this legacy devised to him in fee, on condition that- he paid 
or portion on his real estate. M., having attained H. 60/. within two years after he attained 
twenry-one. married, ami died in The lifetime of twenty-three, and testator gawe H. power of 
her brother B., who afterwards died without issue entry. .H. lived till the grandson attained 
male: — Hehb that the Inisband and adminis- tw^enty-three, but died within the two years, 
trator of M. was entitU-d to this legacy, for it after he attained that age Held, that the 60/. 
was vested in her ai tlie time of the marriage, should be raised and paid to the representative 
and that it was a subsisting cdiarge on the testa- of H. Empfi v, Jlancoch, 2 Atk, 507. 
tor’s estate. Wither w Ling, 3 Bro. ?. C. 135. lb, by will, gave an estate to his wife for .life, 

Affirmed, riom. ICing v. Withers, 4 Bro. b. 0. 228 ; and if there sliould be no issue between them, to- 
Pre. Ch. 348 ; Gilb. Eq. lb 26 : 3 P. 5yms. 414 ; defendant, charged with ttvo sums to be paid to 
Cas. t, Talb, 117 ; 2 Erp Gas. Abr. 656, pi. 10, M. and lY. Afterwards M. being dead, by 
Devise of freehold houses to A. for life, re- codicil he ordered the legacy to be paid to W,,. 
mainder to lb, lie paying thereout to C. and D., and lb died, living the w’ife ; the charge was- 
legacies three months after the death of his wife, vested, ai cl transmissible to his representatives. 

C. and D. died, living the wife : — Hchl, raisable Lnwson v. Ivillet. 1 Bro. C. C. 119, 

fnr their representatives. Jeale v. THcdimer, Devise of lands to his sister, paying 100/. a 

Amb. 703 ; Dick. 444 : 1 Bro, 0, C. 120, n. year to his wife for life, and several legacies. 

As to adminii-tration of interests absolutely within twelve months after the death of his 
ve.sted in a deceased party, see JInf chins v. Fog, wife ; several of the legatees died in the lifetime 
2, Comyns, 710. , ’ of the wife, and held, their representatives were 

Devise of lands to trustees in fee in trust,, entitled. Tviistall v. JJrachen, Amb. it;7 ; 1 
within six years after the testator’s death, to Bro. 0. C. 124, n. 

^ raise and pay to his daughter A, A. dies A testator gave hgacics of 50/. each to six 

within the six year.'-? ; the 1,500/. shall go to her grandchildren, when the j^ouiigest graiKlchild 
administrator, there being no certain time should come of age, payablefrom the produce of a 
limited when, but only the ultimate time within real estate, then to be sold ; and if either of those 
which, it shall be raised. C wper v. Scott, 3 children should not live to come of age, nor have 
P, Wms. 119., an heir born in wedlock, ho directed the 50/. to. 

One having two sons, G, ancl C., and a daughter, be eoually divided among the surviving childi ciu 
devdses several estates to his two sons and their E. M., one of the six grandchildren, mained 
issue, with cross remainders, and declared, that if during her minority, but afterwards attained 
, either of them should die without issue living at twenty-one. and before the youngest grandchild 
his death, so that his estate should come to his attained that age she died, leaving a child:— 
brother, the surviving brother should pay 2,000/. Held, that her legacy of 50/. a vested ' 

to his daughter within one year'after his brother’s interest, and belonged to her personal repro- 
death, and charged the estate withAb; G. died sentatives. Mnnkin v. PliiUi 2 }son , ^ Myl. 
leaving two sons; afterguards 0. died without 257: S L. 3., Oh. 148. 

. issue; — Held, that the 2.000b. should" be ;raised. Lands devised to be sold for payment of 

Amb. .vv,-' ; . . . , portions ; one of the children ^ies after the por*-. / 
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tiori bncoines due. ruid before the laud sold ; the 
adiiibustrntur is entitled to the moiety. 
Bay! It of 07}iew v. 2It7‘e(l(th, 1 Vovn. 

A t(^siator. b}' Ins will. .-Ldves 2.000/. to a 
tlaii'-Thter to be secured on land until }va;i<l as 
tliert'iuafter men tinned, and charges certain 
estates with. tJic payment. In a subsenueiit 
pn-ssge lie directs tlie da'’ghrer to let her lejjacy 
remain in the h inds of the executors at interest 
til] sh<‘ should happen to marry, and then, uml 
in sneh case, the legacy should be ])aid by certain 
instalments by the executors, they coutribiiting 
to the payineiil equally. Ho then devises the 
propei’ty charged, subject to the payment of the 
legacy, to three of his sons, whom he appoints 
his residumy legatees and executors, they paying 
his debts, funeral expenses, the legacy above 
meutioneti, ami certain annuities ; — Held, that 
the bequest was a vested legacy of 2,t)0i)/.,an!l not 
mereH a gift of the iiilcrest, while the daughter 
remained single, with a contingent gift of 
the principal in the event of marriage. Jltnhtnt 
y. Border^ Fordev, hi re, 2 Mont. i). & D. 177 : 
10 L. J., Ch. 340. Affirming 5 Jur, 170. 

Charge for Child of which Wife Enceinte.] — 
A testator gave an annuity, charged on land, 
to A. for her life, and directed the annuity, at 
her decease, “ to go to the child of whieh she 
was then pregnant if it be alive, to it and its 
heirs for ever if it attaineth the age of twenty- 
one, if not, the money to be divided ’’ amongst a 
class. The child wars born alive, and attained 
the age of twenty-one, but died before A. : — 
Held, that the annuity vested absolutely in the 
child at twenty-one, Baitica v. JhhoUm. 15 
W. II. 5f). 

One charges his lands with 0,000/. for the child 
of which his wife was privement enceinte, if it 
proved a daughter, with a clause of entry for 
nonpayment. A daughter is born and dies ; 
the 0,000/. shall go to her administrator. XorfvJk 
v. (xijford, 2 Vern. 203. 

3. Legacies Ghauged on a Mixed Fund. 

Eeal and Personal Estate — Death before 
Bay of Payment.] — A. devised all his lands to 
B. and 0., and their heirs, in trust to sell part of 
his lands, and pa}’' his debts, ns far as the produce 
would go ; ami as to the rest in trust to receive 
the rents and make leases for ninety-nine years, 
determinable on three lives, and therewith to 
pay his debts ami legacies, then to the use of 
D.’s wife for life, remainder to her issue ; and he 
made the trustees executors ; he likewise gave 
600/. to his nephew E., to be paid at twenty- 
one or marriage, who died under twenty-one. 
The lands directed to be sold were insufficieid 
to pay the debts, and testator's personal estate 
was only 700/. : — Held, the nephew’s legacy 
being charged on real as well as pevsf rial estate, 
cannot be raised, as ho did not live to attain 
twenty-one. PrnvHe v. Ahyngdim.^ 1 Atk. 482. 

The resolutions that there is no difference 
between a. charge on the real estate on-y, and a 
charge on the real and personal estate too, are so 
strong that they are not to be shaken. Id. 415, 

Whether charge on land be created b}’- deed or 
will, whether given by wmy of portion for a' 

, child, or merely as a legacy by collateral lela- 
tions or others, if the party die before the day of 
payment, it cannot be raised. The reason is, 
that the court of equity governs itself by the 
rules . of the c.ommi,n law, for linn if A. 


I covenant to pay money to B. at a future day, 
i and B. die before the day. the money is not due 
I to his representative. Ih. 

I A., b}^ will, devised all her real and personal 
I .estate to B., to pay her lesfacies thereout, and 
i then she gave to C. 2,000/., in trust for his 
daughter D., to be paid within eighteen mouths 
after her decease, which he shouhl })iace out at 
interest, and pay the vSaine, with the produce 
thereof, to his daughter, for her own use at 
eighteen or marriage. C. died in the lifetime of: 
testatrix, and his daughter died six months 
after. This legacy is a charge on both funds, 

' and. as the court alway.s goes as far as possible 
to hinder the raising of portions out of land for 
the benefit of representatives, it was decreed., 
that this portion should not be raised, though if 
D. had survived the eighteen months, her repre- 
sentative w’ould have been cntillcd, notwith- 
standing C. was dead. So, if she had died under 
eighteen or unma,iTied, providetl she outlived the 
eighteen months. If a legacy is payable or given 
at a certain time out of a personal estate with 
interest in the meantime, it is a vested legacy, 
but if out of a real estate, and the party dies 
before the time, it. sinks into the inheritance ; 
and the construction is the same if charged on 
a mixed fund, where it is given or payable at a 
certain time. Van v. Olarlt. 1 Atk. 510. 

Where testator gave 300/. to trustees in trust, 
to be paid within three years after his decease to 
W., for her separate use, and after her decease, 
200/. thereof to her son T., and the other lOO/. 
to her son 0., and W. and T. die within the 
three years : —Decreed, that the money should 
be paid, though charged on both funds. Id. 511. 

Where residue was directed by testator to be 
divided among six persons, at the death of his 
wife, and two died before her : — Held, that the 
interest of the two was vested and transtiiissibie, ■ 
and depended not on surviving the wife. Ih. 

A testator devised lands 1o A. for life, re- 
mainder to his sons successively in tail, 
remainder to B. for life, remainder to his sons 
successively in tail, remainder to his testator’s- 
nieces, C. and D., and the survivor, for theii‘ 
respective lives as tenants in coramon ; he also 
bequeathed to D. a sum of l.COO/., charged upon 
his real and personal estate, to be by her tiis- 
tributed among her younger children, in sueli 
shares as she should think proper, provided 
always that if D. should, under the .foregoing 
limitations in the will get into possession of tiie. 
lands, then the said sum of 1,000/. should not 
be 1 aid unto her for the purpnse aforesaid. 1). 
survived the testator, but died, her life estate i.ni 
the lands never having takeu effect in pos- 
session : — Held, that she took a vested interest- 
in t he legacy of 1 ,000/., at the death of the testa- 
trix, subject to be divested on the happening of 
the contingency ; and, accordingly, that interest 
was payable upon the legacy from the testator’s, 
decease. Fimicane v. Stvddert, 1 Ir. Ch. E. 110. 

Deficiency to be raised out of Eeal Estate.] 
— A testator bequeathed to his four daughters m 
legacy of 500/., to be paid to them respectively 
on the days of their respective marriages, with 
the consent of h;s wife and executors, with 
power to each of them to dispose thereof by will 
or deed as they might; think proper ; such four 
legacies to be charged on his personal estate, and 
the deficiency to be raised out of his real estate, 
whieh he empowered hi,s trustees to do by (U;- 
mise, sale, , or mortgage ; . and he directed his 
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executors to pay not less than HO?, or more than life; — Held, that a t laughter who attained 
40?. a year for his daughters’ maintenaBce until twen^-oue, but died in the lifetime of the 
their respective marriages, out of his personal did not take a vested interest in the additional 
estate, and on a deficiency, out of his real estate, provision. Bmhazon^ Jn- 13 Ir. Eq. K. 156. 
By a codicil to his wiiL he devised four ad- ^ ^ ^ ^ i m ... .c i * 

ditional legacies of 500?., to be p^id to each of Freehold Estate and ^Term for Years, j A 

them at the time and in the manner in his will testator who was seised of a freehold estate, aiul 

meiitioneiL One of the daughters died un- possessed ot a term ior years a 

married, having becpieathed her legacies to the toties quoties coveiiaiit for renev^mi, bequeatlied 
survivors: — Held, first, that the legacies of the ins daughter a legacy of chai^’c*! boih 

daughter who died could not be raised out of the upon the freehmd estate and the term tor 3 cars, 
testator’s real estate, Bolto 7 i v. Bolton, 12 Ir. and directed the same to be paid to her on her 

ot twenty-one years or da,v ot 
ver should lii’St happen, with 


Ch. E. 233. attammg Uie i 

Held, secondly, that the legacies to the sur- p'jrriage, whi 
viving daughters were not raisable out of the real interest from 1 
estate, before their marriage with consent. Ib. sc 

One by his will devises, that all his debts and term for yeai 
legacies shall be paid by liis executor out of his upon 

personal estate, if that shall be sufficient j but if before she att£ 
not, then that his executor, within twelve 
months after his death, shall sell or mortgage so divisible in eq- 
much of his real estate as shall be sufficient for Bndsons, In n 
that purpose, and (inter alia) gives a legacy of 
1,000?. to H., who dies within- a year, and the BOIilr 

personal estate is not sufficient ; this is a vested 
legacy, and shall be paid to the executor of the When Clta? 
legatee, though charged upon land ; for the words 2 Grits to C 
within twelve months ” denote the ultimate Par 

time ; but the executors may pay the lci2:acy t,, 

sooner. Wilson v. Sparieev^ 3 E. Wins. 172: 2 ^3ct < 

Eq. Cas. Abr. 547, pL 25. Contin^ 

Personal Estate and Eents of Eeal Estate,] Glft^O' 

— ^A., by will, gives 500?. to his daughter, to be ^ Gift of Inf t 
paid by his executors at her age of twenty-one, q* Q^ier Cases i7il, 
out of his personal estate, and rents of his real; * 

and if not raised by that time, the executors to I When Charged on Land. 

stand seised, and take the rents till the 500?. was 

raised, and after pajmient gives the land to his In G-eneral.] — Whether portion charged on 
son ; the daughter marries at eighteen, and dies land be given with or without interest by deed or 
under twenty-one : the husband takes adminis- by will, if the person die before it becomes pay- 
tration : — Decreed, the portion to be raised, and able it shall sink into the estate. Boyeot Y, 
that bj^ a sale, though the land, by reason of the Cotton, 1 Atk. 55.5. 8. P.. Loicther v. Condon^ 
incumbrances, would produce little more than 2 Ark. 131 ; Barnard. 327. 
the 500?. Jaclison v. Fa^^rand^ 2 Vein. 424; If I secure a portion to a child by deed, pay- 
Pre. Cb, 309. able at twent^^-one, out of land, and the child 

dies before twenty-one, the portion shall sink in- 
Term of Years and Sum of Money.] — A testator, to the land and not go to the executor. 80 if I 
in pursuance of a power, appointed by his will devise a portion to a child out of land, payable at 
the sum of 5,000?. amongst his' five daughters, in twenty-one, and the child dies before t wen tj^-one, 
equal shares ; and reciting that he was possessed the portion shall sink. Also the portion shall 
of certain lands for a term of twenty-one years, sink as well for the benefit of hicres f actus as of 
with a toties quoties covenant for renewal, be- the ineres natus. So though the money given to 
queathed the same, together with the sum of the child be not said to be for a portion, if it 
1,000?., to trustees, in trust to pay the interest, appear to be so in fact. If by will the portion be 
proceeds, rents, and profits to his wife for life, given out of a real and personal estate payable to 
and from and after her death, or in her lifetime, the child at twenty-one, and the child dies before 
if she should so direct, to raise by sale, mortgage, twenty-one, then so much as will arise out of the 
or otherwise, such a sum of money as, together personal estate shall go to the executor or 
with the provision thereby made for them, should administrator, but wffiat would arise out of the 
make up to each of his five daughters on land must sink. Jemibujs y. Looks ^ 2 P. Wms. 
maniage, if in the lifetime of his 'wife, with her 276. S. P., Browse v. Abingdon, 1 Atk. 485 ; liar- 
consent, and if unmarried at the time of her tw/ v.H?/.s-??7q 1 Atk, 379 ; Oas. t. Talk 212, 217, n. 
death, then upon their attaining the age of Legacies or portions cliarged on real estate, 
twenty-one, or being married, tl e sum of 2,000?. ; and payable at a future time, do not vest until 
and until payment of the additional provision the time appointed for payment. Upon the 
thus made for his daughters, he directed the death of the legatee or porlioner before the time 
trustees, on the death of his wdfe, to pay to each appointed for payment, they lapse or sink into 
daughter out of the rents of -the land and the the inheritance. Remnant y. Hood, 2 De 0. 
interest of the 1,000?., so much as, together with F. & J. 396 ; 30 L. J., Ch. 71 ; 0 Jur. (N.s.) 1173 ; 
the’ interest of the 1,000?., 'wmld produce 120?. 3L. T. 485. Affirming 27 Beav. 74. $. P., Phipps 
per annum ; and after the death of the wife, and v. Mnsgrave (LonV), 3 Yes, 614 ; 2 E* B. 607. 
payment of the additional portions, to assign over . If, however, the payment of the legacy^ or 
the residue to his' son* The wife.did not direct'., portion is postioned; riot from anj' considurauon 
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CGTivenierico of the csf ate, the legac}” or portion' time being fixed for vesting, and the deceased 
will nolwiOHtniiding, vest in "the legatee oi\ daughter not having occasion for her portion, it 
portioner before the time of payment. Ih, sank for the benefit of the estate. Zed/e 
.,\nd see Ilvbf/ v. i'hc/, Beat. o8I. f/aunm (^Lord)^ Wall. Lyn. 263. 

Portions pi'ovided by marriage settlement for 
Time Fixed for Payment.] — Term of 1,000 younger children, to be paid at such time as the 
years to secure <innghteis’ })ortions payable at trustees .shall think proper. One of the children 
.sixteen: proviso, if no daughter at the time of dying at seventeen, before any appointment, his 
failure of issue male, the portion to sink. There portion shall sink in the inheritance, but main- 
is a ^-laughter who attains to sixteen, and marries tcnance, and a sum paid in placing him out 
without <*(mserit, and no .<-on by the marriage; apprentice, to be allowed out of the trust estate. 


but the daughter dies in the lifetime of the 
father and mothei’, and consec[uently while 


'uvr V. Harr, Fre. Ch. 213. 

Portion not to be Eaised during Life of 


into the land, iSo if a legacy be given out of 
land to J. S., payable at twenty-one, and J. S. 


,%|nine years, to raise 1,0U0Z., part of a sum 
out or , ...» ... -1 


4,8001, agreed to be secured by him, and pay 
same to the intended husband for his own use, 


dies before twentv-one; the leoacy sinks. ' Secus, mtendeci husband tor his own u^, 

in both eas<^s whore the leo-acx- or nortfnn is permit him to receive the interest on 

..y?'- ’ "'‘SIC tilt 01 poition is i.sooz.. further uart of the 4.800/.. for his life : 


given out of a personal estate. //>. 

Term limited by a settlement to raise portions 


1,300Z., further part of the 4,800/., for his life ; 
and if the intended wife should survive him, to 
permit her to receive the interest during her 


for younger chihlren, pavable at twentv-one or TJ.fl 

marn'agel one of thal dies under twenty-one, and then to pay the 1,300/ to the husband, 

and unmarried; her portion shaU not bekisal be living, and, if dead to his exe- 

for the benefit of the administratrix ; otherwise, “"‘T " atoistrators. If there should be any 
if the portion waste be raised out of a persona or children of the marriage the trustees 

estate. P««/rS v. 1 Vern. 204. And see were then directed to raise 2, oOU/ he residue of 

Sra.thw.r,lo Y. Bmthwait,, 1 Vein. 334. W f children, if more 

Power to father to raise portions for younger husband should appoint ; and, 

children, not exceeding .3,000/. ; if no appoint- P^lef^ult of appointment, to pay same to them 
ment, the estate charged with 3.000/., fir the m equa shares, y moreyhan one, and if but one, 
sons at twontv-one, foi the daughters at twenty- ® tweny-one or nmrnage. 

one or marriage. Nothing, vested in the fathers "'as declared, ttot the husband should receiye 


lifetime, and Representative of one who attained ^e interest of the 2 500/. during his life, but 
twenty-one, and became elder, but died in /yerest should be 

father liii not entitled to a share. £odr>' v. ™sed during the lifetime of the father ; and, 
7 / 1 /// 4 /* 9 Vps Qfan “im « that if there should be no issue of the marriage, 

^ A term is created bv marriage settlement, to «« 2 500/. should not be raised There was only 
raise 3.000/. for daughters’ portions, within oue child of the ma, nage and he died a tew days 
twelve months after death of til survivor of the b etime oi his tu ber 


husband and wife ; there being one daughter, 
the father devises the trust lands to make good 
his wife’s jointure, and to raise 5,00<)/. for his 


Held, upon the construction of the settlement, 
that the child, at the moment of its birth, took a 
vested interest in the 2,500/. on his birth, and 
that his personal representative was entitled to 


daughter’s portion i the daughter shall not have personal repi^sentative was entiti^ to 

two portions of 3,000/. ; aud she dying at the Uedly y. iUz- 

age of five years, and the portion to be raised ^ 

out of land, it shall not be raised for her Some of the Portions becoming Payable.] — 
administrator, but the interest or maintenance Where, under a settlement, a sum of money is to 
the child w'as entitled to shall. B rewin v. be raised, out of real estates, for the portions of 
B retain, Fre. Ch. 195 ; 2 Vern. 439, vounger children, and some of the portions have 

By marriage settlement a term is created for 'become payable, the court wdll raise the whole 
raising 400/. a-piece for younger children, to be sum at once, although some of the children have 
paid them within a 3 ’'ear after the father’s death, not acquired vested interests. Oillihrund v. 
and with interest from his death ; one of the Ooold, 5 Sim. 149 ; 3 L. J., Ch. 100. 
children dies after the father, but within a year 

after his death, the portion not being raised g. Gifts to Childebn Coktingent os Sue- 
Held, that it should sink in the inheritance, and THEIE Fakents. 

not be raised for the benefit of its representative. 

Toimiay v. Timrnay, Fre. Ch. 290. General. 

^ ^ In General — Death in Lifetime. of Parents.] — 

Ifo Time Fixed for Bepayment,] — By marri- Construction of an incorrect and ambiguous set- 
ap articles, A. agreed to settle lands to the use tlement, as vesting portions at twentj^-one, against 
(inter alia) of trustees for a term of 500 j^ears, to wmrds importing a condition of surviving the 
commence at the death of the settlor, uiion trust parents : an intention, which, if clearly expressed, 
to raise 6,000/. for the j^ounger children of the must prevail ; but is not to be inferrkl, as not a 
marriage, to be paid and distributed amongst rational construction of an ambiguous family ' 
them in mch manner and shares as the father settlement, Hawgrme y, Cmtier, 3 Y, &: B. 79*; 

' should by deed or will appoint ; and in default (>. Cooper,- 66 ; IS B, B, 1.42. And see Jones v. 
of appointment, share and share alike. No time Franco, ,1 Buss. & M. - 649, and Theed's Trusts, 
was fixed for a payment. There w^ere three T?i re, B K, k J, ; SSL. J., Oh. 514. 
daughters ; one died in the lifetime of her The rule in Howgrate v. Cartier, supra, in 
paz'ents, under age, intestate and unmarried, bio favour of putting on a settlement or will making 
appointment having been made i—Held, that no a provision for a- family such a construction ' as 
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will give the children indefeasible interests on Trust; in case linsband anti wife should, at 
their aitaining twent^M'me, is only a rule of death of sin* vivor, leave any child. and such 
construction to be applied in construing am- child, <k;c., attain TAvenry-one, to convey t(') Mich 
biguous words, and not a positive rule which child, if but one. and if more than one who 
wnll modify the elfcct of plain words, shall attain twenty-one to convey to suclichii- 

Itirp,Stq})ieny.CHinilnifliam,^^li.S.,0h.2\2\ dren who should attain twcuity-one, according 
31) Oh. ;D. 42<) ; 59 L. T, 745 ; 37 W. li. 245— C. A. to appointment of fallier aiul mother surviving ; 

In construing a marriage settlement, it is the in default of appointment, equally at twenty- 

duty of the court to give effect to the plain one, with survivorship ; ami if both parents die 

meaning of the words, unless the instrument on without leaving any child, cV:c., remainder to the 
the whole affords grounds for leaning in favour father: — Held, vested in children having at- 
of a construction which will include all children, tallied twenty-one, who died in the life ctf one 
Y, Swnige, 44 L. J., Cli. 703 ; L. K. 10 CTi. i)nrent, with those who survived botli, lung v.. 

555 ; 33 L. T. 139 ; 23 W. li. 764. ILike, 9 Ves. 438 ; 7 H, K. 266. 

The rule in Woodcooh v. Dorset- CDuJie), infra, 

is an artificial rule, and ought not to be extended. Twenty-one or Marriage.] — A portion 

It is founded on an implied agreement that the was made payable to children at twenty-one, 
children of a child dying in the lifetime of his or marriage, whichever should first ^ happen 
parents should be provided for. IT?, after the death of the parent ; ]>ut if in his- 

When, such children were provided for ac- lifetime, then within three ^ calendar inouths 
cording to the natural meaning of the settle- after his death ; and it wms afterwards provided, 
ment : — Held, that the rule was not apiilicable : that if any child should die before his portion 
that the word “ leaving” must be construed should become payable, his share sliouhi go to- 
according to its natural meaning, and that a the surviving children ; one child married, and 
son who attained twenty-one, and died with- died in the lifetime of the parent : — Held, that 
out issue in the lifetime of his parents, bad her portion did not go over, but beloiigetl to her 
not acquired a vested interest. Ih. administrator. WahefM v. I)e Durgh, 4 L. J,,. 

In this case, a portion proceeding from a Oh. 215. 
parent held vested in a deceased child, upon Portions in a settlement by a term after 
what was collected by the court, as the intention mother’s death for defendants, to grow duC' 
of the i)artie.s, against very strong e.xpressions to and payable at twenty-one or marriage, &;o. 
the contrary. IVotdeoeh v. Dorset (^Duhe'), 3 One daughter having, after twenty-oue and 
Bro. C. 0. 569 ; 3 V, & B. 82, n. marriage, died in life of mothei’, her portion 

The presumption that a pre-nuptial settle- shall go to her representatives, and not to her 
mentis intended to provide for children of the sister. Emperor v. Itolfe, 1 Ves. sen. 2U8. 
marriage at the time when they require a Portions at twenty-one or marriage, wlion 0. 
provision, is so strong that the court will not, and his wife should die without issue male : — 
unle-^s absolutely compelled by the language Held, a condition precedent, and not to be raised 
of the instrument, adopt a construction of till both are dead ; though one (.lie, and the other 
suel'i a settlement which would exclude from remain tenant in tail after possibility of issue 
its benciit a child who comes of age but docs extinct. (Jhampney v. (’li'iwpnry, 10 .Mod. 314, 
not survive both, parents. Cmrie v. LarUns, By a voluntary settlement persc-Uial property 
4 Be (i. J, & S. 245 ; 3 N. R. 621 : 10 Jur. (N.s.) was assigned to trustees upon trust to pay the- 
349 : 10 L. T. 47 : 12 W. R. 515. interest to T. dnrii'g his life, and on his^ decease 

Interest in a paidnership trade under articles to pay the principal to his lawful Issue, if t hen of 
to the widow.s of the partners for their age or married,^ s’hare and share alike, if mom 
respective lives, and after the decease of than one, and if only one the whole to be paid 
the widows to bo equally divided among their to such only child, or in case such child or 
respective children : — Held, not vested in chii- children should be an infant or inftmts on the 
dren who died ill the life of mother ; on account death of the said T., then the principal was« 
of nature of the subject : the primary object to be paid to jiiin, her, or them^ as afoi’esaid 
being to constitute a qiartnersh ip, and ascertain on their attaining twenty-oi e if sons, or if 
the succGS.sion : and a provision for the family (laughters on their marriage, respectively. By 
being only a secondary object through that his will the settlor bequeathed certain other 
medium. Bahnahi v. IShore, 9 Ves. 500. funds to the same trustees upon similar trusts. 

One, having a daughter thirty yeai's old, T. died, leaving an infant daughter his sole- 
settles his estate on himself and wife for their surviving child: — Held, that the daughter 
lives, remainder for 500 years, remainder tner, would become abs<Muteiy entitled to the bonds- 
and declares the trust of the term to raise after in question, cither on her attaining twenty-one* 
the death of him and his wife ^50^. for his or her marriage under that age. Lang v. Pngh, 
daughter, her executors and administrators. 1 Y. & C. C. C. 718 ; 6 Jur. 939, 

The daughter died in the lifetime of her father A fund was assigned by a marriage settlement 
Held, her representatives were entitled. Smith y, to trustees upon trust, after the death of A,, to 
PmLrulge, Amh, transfer it and all the interest, «kc., to all and 

every the child or children of the marriage, or 

Children attaining Twenty-one.] — In the issue of any such child or children who- 

determining the rights of children under a might happen to be then dead, leaving issue, or 
marriage settlement, the court, unless prevented to any one or more of them, in such slmres. &;c., 
by clear and distinct words, will bold that at such ages, 5:c., as A. by his will should appoint^, 
children wdio attained twenty-one, and clied and, in default of appointmeiit, to pay the fumi 
leaving their parents, took vested interests under between them all, to sons at twenty-one, and to- 
the settlement. JJaiUe Y.JaeJmn^ 1 8m. O. daughters at twenty-one or marriage, in cb,b& 
175 : 1 W. B, 196. * : such ages or days should not take place till after 

The court ‘will lay hold -of minute -'Circum-'! the do ease of A, ; but in case such should happen, 
stance Hn favour of such coixstructioip' Lg, , J iu his lifetime, then such payment should bn 
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postponed until offer bis decease. A. by will 
ap])uinjvd the fund 1o tiie cliildrcn of the 
niarriaye shai’e aial shai-c alike, on ilieir ait- 
taininy lwen1\y-one or marriage with consent, ' 
and din-ered that the interest should be for; 
their support mid inainteriance, given in trust 
to his wife until the l)oys entered professions 
or attained twenty-one, and the girls attained 
twoiity-onc or married with consent : — Held, 
■first, that tijc portions were, by the settlement, 
vested in tlie cliildreri befoi’c the period of pay- 
ment ; Secondly, tiint tlie provision in the will 
ns to maintenance was of itself sufficient to vest ! 
the poi'tions. Tljt* rules as to tlie vesting of 
portions and legacies are the same. Ormt\ In re^ 

3 Ir. Ch. B. 175. 

Having Issue Male.] — Covenant in 

marriage articles, that in case the father should 
happen to die, having issue male, and one or 
more younger son or daughter, to raise portions ; 
if but one'then living 1,000C, if two, 1.200C, if 
three, 1,.500Z., to be paid at their respective ages 
of twenty-one or marriage, in, such proportions 
as the survivor of the father and mother should 
•direct, in default of such direction, ecpially : — 
Held, that the share of a son who attained 
twenty-one was vested, though he died in the 
father’s lifetime. Roohe v. Eooke, 2 Eden, S. 

Ko Issue Male — Daughters.] — On a 

marriage, lands are limited to the husband for 
life, remainder to the wife for life, remainder to 
the first and other sons of the marriage in tail 
male, remainder to S. in fee, provided if there 
be no issue male of the marriage, and there 
be one or more daughters living at the hus- 
band’s death, then the trustees to stand seised, 
subject to the intent that such daughter or 
daughters should receive out of the rents 10,0007., 
and 1007. per annum for maintenance, but no 
time limited for payment of the portion. The 
husband dies, leaving only one daughter, who 
lives to seventeen, but by her will disposes of the 
10,0007. Decreed, this is a vested interest in 
the daughter, and well disposed of by her will. 
IllvfjVfi QRarl) v. JDerhy (EcurV)^ 2 Vern. 72. 

On marriage lands are settled on A. for life, 
remainder to the first, &c., sons of the marriage 
311 tall male, remainder to trustees for 500 years, 
to raise 5,0007. portions for daughters, payable at 
eighteen or marriage ; remainder to A. in fee. 
After the marriage A. settles other lands, and a 
term is created for raising the like sum of 5,000/. 
for daughters on failure of issue male, payable at 
sixteen'or marriage. A. dies, leaving a daughter 
iiis heir-at-law, who attains eighteen, and dies 
unmai’ried. The trust of the term is not 
merged in the fee, but the portion shall go to 
the daughter’s executors, and is divsposable by 
her will ; but there shall be but one 5,0007. raised, 
Thomtifi Y. Kemeys^ 2 Yern. 348; 2 Ereem. 
207 ; 1 Eq. Oas. Abr. 269, pi. 10, 

On a settlement before marriage, the trust of 
a term was, tliat in case the husband should have 
no issue male, and there should be daughters, to 
raise, if two daughters, 25,0007., to be paid at 
twenty-one or marriage, but not to be raised till 
after the death of their grandfather. The father 
died, leaving two daughters, and then the grand- 
fatherdied : the husband of one daughter claimed 
12,5007., wdth interest from the time of the 
marriage : — Decreed, with interest, as a vested 
portion in the words of the settlement. But 
upon portions, or interest of them, to be raised 


out of reversionary terms, especially upon con- 
struction or implication, the courtire'l net ant ly in- 
terfered. Lyo)i v. Chandm {Dnke')^ 3 Atk. 410. 

Marriage settlement on husband ami wife for 
life, and trust term if no issue male, or if nil should 
die without issue male before twenty-one yeai's, 
to raise portions for daughters, &e. A son at- 
tained twenty-one, but died in his father’s lifetime 
wo'thout issne male. The portions not ralsable. 
Wordey v. Gran^i^iUe {JEarl'), 2 Yes. sen. 33 1 . 

A term is limited to raise portions for 
daughters, if no sons ; provided such daughters 
i survive their father. A daughter dies in the life 
of her father. Her portion shall not be raised. 
lUclmaii V. Andenon^ 2 Vern. 654. 

Term raised to secure daughters’ jiortions. 
Trust thereof declared, that if the husband 
should leave no heir male by the marriage, and 
should leave a daughter or daughters, then the 
trustees to raise portions payable to daughters at 
twenty-one or marriage ; proviso, that if the 
husband should die without leaving a daughter 
living at his death,, then the term to cease. 
There is no issue male by the marriage ; but 
there is a daughter wdio attains twenty-one 
and marries. Mother dies, and daughter dies in 
the father’s lifetime, leaving issue; her husband 
administers to her ; he shall have no portion. 
Winy f me v. Palgrave, 1 P. Wms. 401. 

On marriage a leasehold estate settled in 
trust for husband and wife for life : after 
decease of survivor then trustees to assign it 
with the rents and profits to the eldest son ; 

I for want of such issue of sucli son, to 
' daughters. It goes to the only daughter at 
the mother’s death, and not to representatives 
of a son who died without issue, in mother's 
lifetime. Ex el v. Wallace^ 2 Yes. sen. 318. 

Death in lifetime of both Parents.] — 

Upon the construction of a settlement it was hSd, 

; that a daughter who died in the lifetime of both 
parents was not entitled to any portion, under 
the trusts of a term created for raising portions, 
notwithstanding she had previously attained 
eighteen and married. WliMford v. Moore, 3 
Myl. & C. 270 ; 6 L. J., Ch. 378. 

In a case of doubt, the court leans to that 
coustrnction wiiich will include a child at- 
taining its age and dying before its parents, 
as the most convenient and most likely to 
have been the intention of the parties. Ih. 
i A term limited in remainder after the father’s 
death, in trust for raising portions for daugh- 
: ters at eighteen, or marriage ; portions may be 
raised during life of father. Cordett v. Mayd- 
well, 2 Yern. 655 ; 3 Ch. Eep. 190 ; 1 Balk. 159 ; 
1 Eq. Cas. Abr. 337, pi. 5. 

A sum of money settled on marriage to the 
use of the husband for life, after his death to 
the wife for life, and if they should both die, 
leaving children, to such children, vests in all 
the children of the marriage, and not exclusively 
in the children surviving both parents, suck 
being the clear intent of the parties, though 
contrary to the literal expressions in the settle- 
ment. Bradisli v. Bradidh, 2 Ball & B. 479 : 
12 E. K. 109. 

Surviving Child.]. — In a settlement of 

personalty, on the marriage of M. and W., it 
was declared that, “ from and after the several 
deceases of M. and W., and the death of the 
survivor of them, in case there should be any 
child or children of M. and \Y. which should 
be then living, the trustees should pay the trust 
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funds unto such child or childrerif and to be life, in case she should survive him ; ami, after 
yiaid to such child or childron at his, her, or the death of the sui'vivor, by all the children of 
their respective age or ages of twenty»one the marriage, equally : some of the children of 
years.’" Personalty was settled in trust ‘‘for the marriage died in the lifetime of A. and his 
all and every the child or children of M. which wife Pleld, that under this covenant, all the 
should be living at the time of her decease, and children became entitled to vested interests on 
to be paid to them at their respective ages of their coming into existence ; and that A, (who, 
twenty-one years ” : — Held, on the construction as administrator to some of his deceased children, 
of each settlement, that the only child who was had become entitled to their shares of his jjer- 
living at the death of the survivor took the whole, soiial estate) having, by his will, given both ins 
Jeffery v. Jeffery^, 17 Sim. 26 ; IB Jur. 482. real and personal estates to the same persons. 

Limitation in' an article on marriage to A. some of whom exclusively claimed the real 
for life, subject to annuities for the lives of B. estates, under the covenant, a case of edection 
and 0, and a charge for a jointure for D., if she arose. JSfaylor v. Wetheeell<) 4 Sim. 114 ; 9 L. J. 
should survive A., and afte the death of said B. (o.s.) Ch. 1,25. 

and 0., A. and P., then to the use of the issue, By settlement on marriage, recitingan intention 
&:c. The limitation to the issue is not to await to provide for the wife and children, certain tolls 
the deaths of A., B., 0. and D., but they are were granted for the remainder of the grantor’s 

to take upon the death of A., subject to the term, in trust to raise an annuity for the lives of 

charges for B., C. and P. Busliell v. Buskell, the wife and her mother and the survivor : then 

1 Bell, k Lef. 95 ; 9 B. E. 21. reciting that the remainder of the term might ex- 

pire in the life of the wife or her children, there- 
Gift to Children and Issue. J — By a- marriage fore to make a provision for her and her children 
settlement, trustees were directed' to pay the by her then or any future husband, the trustees 
income of certain trust funds to the husband should be possessed of the said tolls for the re- 
and wife for their lives, and after the death of mainder of the term, upon trust to raise, after the 
the survivor to divide such funds between the deaths of the grantor and the mother of the wife, 
children and issue of the marriage, to be trans- lOOZ.annually, to be jdaced out in the purchase 
, f erred and paid unto sons at twenty-one, and to of freeholds or leaseholds, for two or three lives, 
daughters at twenty-one or marriage. There as often as a competent sum should be raised for 
vrere three children of the marriage. One that purpose ; and until convenient purchases 
of them attained twenty-one, and died in the should offer, to be invested in government 
lifetime of the tenants for life, leaving children securities upon trust, in ease the wife should 
and grandchildren; another attained twenty-one, survive the term, to pay the rents and profits of 
and died in the lifetime of the tenants for life, such estates so to be purchased, or the interest 
without children ; and the other attained twenty- to arise from the money so intended to be placed 
one, survived the parents, and had children ; — out, until such purchase should be made, to the 
Held, that the tnist funds vested in the children wife for life ; and after her doceaso, to apply the 
of the marriage as they attained twenty-one, and s.ame towards the maintenance of such children 
' that the surviving child and the representatives of her as should be living at her death, till the 
of the deceased children were entitled to them, youngest should be twenty-one, and then to be 
Gordon, v. Ilope^ 3 Pe Gr. & Sm. 351 ; 18 L. J., possessed of such estates or money to the use of 
Ch. 228 ; 13 Jur, 882. such children, in such share and proportions, 

Grant of pemonal estate by a deed to trustees payable at twenty-one, as the survivor of the 
for a niece after the death of the grantor, in husband and wife should by will or deed appoint ; 
whose life niece dies ; it goes to representative in default thereof to the use of all such children, 
of niece, not to executor of grantor. Peek v. equally to be divided at their res})ective ages of 
Parrot., 1 Yes. sen, 236. twenty-one : but if she should die without leav- 

A direction to trustees, to pay a principal sum ing any children, or all should die under twenty- 
after the death of a father and mother to their one, then to the use of the graiitor, his heirs, 
issue equally, to sons at twenty-one and to executors, administrators, and assigns ; and after 
" daughters at twenty-one or marriage, is only a paying the annuities, to be possessed of all the 
circumstance or qualification of the person surplus money arising from the tolls during the 
receiving, and not intended to accelerate the remainder of the term for the use of the grantor, 
payment, or vest it in the children; for the his executors, &c. From the death of the 
direction of the payment is the gift, and will grantor, who survived the wife’s mother, the 
not vest till the time of payment comes, Seam&T trustees received 100 A a year, and laid the same- 
T. Bingham-^ 3 Atk. 57. out in stock. The only son attained twenty-one 

Settlement of money on husband and wife, recit- in the life of his mother, and survived her. The 
ing, &c. ; and in case the husband shall die, and court would not invest the fund in land : but 
the wife survive, he having no issue of her body, held it, with the accumulations, from the death 
or such issue shall die in the lifetime of the wife, of the grantor, and the future payments, a vested 
then the money to be paid and assigned to the Interest in the son at twenty-one, and as personal 
wife. There was issue a daughter, who married, estate belonging to his administrator. 8mamm. v. 
attaining twenty-one, and died in the lifetime of Poim&rea^., 3 Yes. 41. 
the mother, leaving two children, who survived 

their grandmother : — Held, the daughter acquired AUenation— Clause of Forfeiture, ] — ^Property 
a vested interest transmissible to her representa- was settled upon trust after death of settlor to^ 
tives. MeuTtley v. Mason, Amfo. 62L apply the whole or part of income towards the 

maintenance and education of the six children 
. Flection.] — ^A., by his marriage settlement, of B. B. (by name), and to accumulate the* 
covenanted that he would, by his will, or other- residue of the income until the death of the 
wise, settle all the real and personal estates survivor of 0, B, and S. B., or until such time as 
‘ which he should die seis^ or possessed ofy.tSo the youngest of the six children, or the youngest 
that the same might be enjoyed hj his wife, for of such of them as should be living, attained 
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tivcnty-oiie ; aiid ihon ii' 0. !>. and S. D. should i 
then have (lied. r>r if imi:, iimuediately at’ter the; 
death oC the survivor, to convey and assi;i'Ji the | 
^alile to the ciiildreii, or such of them as should , 
he then living Tliero was no otlmr gift to the | 
children. Tiio settlement containe/.l a clause, | 
tha.t the shai’c of any of the six cliiidren who | 
alienated his share should be fori’ehcoi, and go j 
over to the; other children : — Held, that none of 
die children took a vested interest till after tlie 
happening of the la/'t of the three events, 
namely, the attainment of twenty-one bv the 
vonn.gest, and the death of O. B. and S. B., 
and, ilierefore, that none of tlie children who 
diesl before the liLst of such events happened 
took a vested interest. Blalie v. Bam'BL 2 Dr. & 
Sm. 117 : :-n Ii. J., Oh. 808 ; 8 Jiir. (x.s.) 812 ; 

0 L. T. 88G ; 10 W. E. 7(17. 

Held, also, that the term ‘Hdienated” meant 
not only an actual alienation, but act done- 
for the purpose of alienating, //n ’ 

Trust for Children — General Words Eestrained 
hy Context.] — A fund was settled upon marriage, j 
in case the husband should die in the lifetime of 
the wife and there should be issue of the 
marriage living at the deatli of the husband, 
for all and every the child and children of the 
marriage, and the issue of such cliild or 
children in case any of them should happen to 
be dead, leaving issue, in equal shares ; the 
issue to be entitled only to the shares which 
their parents would have been entitled to if 
living: — Held, that, having regard to the con- 
text, the w’ords “all and every the child and 
children” must be restricted to children who 
survived their father. Thornd'a Trust, In re, 
10 W. E. 388. 

Under a trust for A. for life, “ and after lier 
death, to be divided equally between her 
younger children”: — Held, first, that the 
children, took vested interests at their births, 
and secondly, that the character of youngest 
child was to be determined at the period of 
vesting, and not that of distribution. Adams 
V, Roherts, 25 Beav. 658. 

’ b. Ei^ect of Word *<= Such.” 

Such Children.]— A sum was vested in trus- 
tees, upon trust declared by deed. The deed 
recited an intention to make some provision for 
A. and her children, and declared that the 
trustees should hold the fund for A. for life, and 
upon her death, or doing any act to incumber 
her interest, the trustees were to stand possessed, 
“ if there should bo one child of A. then living, 
the said stock to be an interest vested in such 
child at twenty-one, and to be paid accordingly, 
if such age should happen after the death of A., 
and if not, immediately on her death or making 
any charge.” And if there should be two or 
more such children, then the stock to be trans- 
ferred amongst such children, in eejuai shares, at ' 
the age of twenty-one, if A. should he dead ; but ■ 
if not, then immediately after her decease or 
having made such Incumbrance. The deed con- 
tained clauses ol survivorship in case of any 
child dying under twenty-one, as to “ the share 
intended to be thereby provided for such child 
dying,” and also clauses for maintenance, ad- 
vancement, and accruer. There were several 
chili’en ; one attained twenty-one, and died in 
the life of A.: — Held, that her repri^sentatives 
did not participate in the fund, A petition of 
appeal from the decision was dismissed with. 


costs by Lord Cottenham on tlie 8lh July, 1848. 
Shipper V. King, 12 Bcav. 29; .12 Jur. 209. 
Affirmed 12 Jur, 570. 

By a marriage settlement, executed in 1784,. 
certain hereditaments were ve.sted in trustees, in 
trust for the husband and wife succe.s.S}Vcly, for 
life ; and on the death of the survivor to pay the 
rents in maintenance of “all and every tlie child 
or chikh’en until such child or children should 
attain twenty-one, and when and as such child or 
children riiispectively should attain twenty-one,”' 
upon trust locoiivey “unto such child or children” 
as the parents should ap]:>oii:it ; and, in default/' to 
convey all the same premises unto aiul amongst 
such children equally”; and if but one such 
child, upon trust to convey to such only child, 
and his or her heirs for ever, with a gift over. 
By a deed executed, in 1835 the surviving parent 
e.xccuted the appointment in favour of some only 
of the children : — Held, that the word “ such ” 
must be taken in the sense of “the said” ; and 
that the power did not warrant an exclusive ap- 
pointment in favour of. some of the children 
Held, «also, that the limitation in default of 
appointment gave a vested estate in fee to each 
child on his birth. StruU v. Braltkiuaite, 5 De 
a. & Sm. 369 ; 21 L. J.,, Ch. 609 ; 16 Jur. 882. 

In putting a c<>nstruction on a marriage settle- 
ment, the court always endeavours not to make 
the interest of the children depend on their sur- 
viving their parents. Jh. 

By a settlement personal estate was vested in 
trustees for the husband and wife successively 
f<:)r their lives, and after the death of the survivor, 
for the children, their shares to be paid as they 
should attain twenty-one, or if daughters at 
that age or marriage, with maintenance in the- 
meantime. It was afterwards declaimed, that if 
there should be only one child living at the 
decease of the survivor of the Jiusbiin l and wife, 
or if there should be more than one such child,, 
and all but one should die before twenty-one, 
then the fund should be paid to such onh’" child 
on attaining such age if a son, or if a daughter 
at that age or marriage, with maintenance in the 
meantime ; and if there should be no such child 
then living, upon trust for J. A. Tliero was issue 
only one daughter of the marriage, and she 
attained twenty-one : — Held, after the death of 
her mother, that she took a contingent interest 
in the settled property during the life of liei" 
father. Lloyd v. Cocker, 19 Beav. 140 ; 24 L. J.,. 
Oh. 84 ; 1 Jur. (n.s.) 174. 

The court would not rectify the settlement, as. 
the trusts were complete. Ih, 

c. Contingency running tbroiigh the whole 
Class. 

Cliild Attaining Twenty-One and Predeceasing 
Tenant for Life.] — In n marriage settlement, the 
father of the wife, after making a provision for 
her during life, covenants, that in case there shall] 
be a child or children of the maiTiage living at her- 
decease, he wEi pay 3,000k to such child or chil- 
dren, on their attaining twenty-one, or, if they shall 
have attained that age in their mother’s lifetime,, 
at her death. In the directions that are after- 
wards given forAhe distribution of the sums in 
diiferent events^ amoiig the children of the mar- 
riage, and tlaeir .issue, no reference is made to the 
contingency of their surviving the mother ; and' 
though there is an express enumeration of the^ 
cases in which the money is not to be payable,, 
the death of a chEd in the mother’s lifetime, 
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soil who attained tweiity-ono and died, in the 
lifetime of the tenant for life without issue 
took, nevertheless, a vested interest in the fund. 
Orlehtr'^s Settlemnit Ttusta, I)i '/r, 44 L. J., Ch, 
661 ; L. .E. 20 Eq. 711. 

Appointment — Child surviving Father hut 
predeceasing Mother.] — \Vhe!i by a settlenieut 
portions are provideil for the cintlren of the 
marriage, not raisable until after tlie dejith of 
both parents, but with a power to the father 
to appoint among all the cdiildren ; and the 
portions have actually become raisable, by rea- 
son of some of the children surviving both 
parents ; a child, to whom the father appointed 
a share, who survives the father, but predeceases 
the motlier, is entitled to the share apjiointed, 
unless the settlement, consistently throughout all 
its clauses, manifests an intention to the con- 
trary. Oucllard, In ir, Ir. E. 5 Eq. 14. 


after having attained twenty-one, is not specified 
as one of those cases : — Held, that the interest, 
whieli a child who has attained twenty-one takes 
in t^iese sums, remains contingent during the life 
-of 1 lie mother; there not being enough in the 
subsequent clauses to control the plain words of 
the covenant. Fifzqnmld Field, 1 Euss. 430 ; 
4 L. J. (o.s.) Ch, 170 ; 25 E. E. 97. 

In the same settlement, the father covenants 
to pay upon the death of the husband 2,OOOL to 
the eidest or only son of the marriage : — Held, 
tliat this covenant is controlled by subsequent 
clauses, so as not to give a vested interest u})on 
the dcatli of the father to an only son who was 


in trust, that if 


given to trustees .for 500 years, 
the husbaml and wife should leave one or more 
■daughter or daughters, younger son or sons, that 
should be living at the time of the decease of the 
fiuryivoi* of tiiem, the trustees should raise, «kc., 
2,00rE, for the portion or portions of such daughter 
or daugh ters, younger son or sons, the same to be 
paid to such daughter, if but one, and no 
younger son, at eighteen or marriage; and to 
such younger son, if but one, and no daughter, 
at twenty-one, with allowance for maintenance 
in the meantime, &e. ; and if there shall be 
more than one daughter or younger son, then to 
be paid to such daughter or daughters at eighteen 
or marriage ; and to such younger son or sons at 
twenty-one years, &c. : — Held, that the settle- 
ment did not vest any interest in children who 
died before the decease of the surviving parent. 
Ilotohhm Y. Humfreif, 2 Madd. 65 ; 17 E. E. 188. 

A fund was settled on trust for a wife for 
life ; and in case she should leave any issue 
living at- her death, for the husband for life ; 
and "after his death, upon trust to divide it 
amongst the children of the marriage “ that 
should be then living on their respectively 
attaining twenty-one.” And in case there 
should be no chiid, or of their all dying in the 
wife’s life, to pay the fund to such person as 
tlie wife should by will appoint, and in default 
to the executors or administrators of the hus- 
band and wife, or the sm’vivor of them ; and 
in case the wife should survive her husband 
without leaving issue then living, to pay the 
fund to the wife. The wife died leaving chil- 
dren who had attained twenty-one, and the 


Settlement — Conflicting Clauses.] — When 
clauses in a settlement are conflicting, the rational 
presumption is, that a child attaining twenty-one 
takes a vested interest, Dixon v. Darhshire, 34 
Beav. 531. 

In a settlement, the limitation was to the 
cliiJdren who should be living at the time of the 
decease of the father ; this was controlled by the 
gift over : — Held, that a child who died in the life 
of her father, having attained twenty-one, was 
entitled to a share. Id. 

On Death of Children under Twenty-one or 

Unmarried.] — By a marriage settlement stock 
was vested in trustees upon trust, to pay the 
dividends to the husband during coverture, 
and to the wife during her life, in case she 
survived him ; and from and after her decease, 
in case there should be any children of the 
marriage then living, then upon trust for such 
of the said children as should attain twenty-one 
or be married, with a direction, in case all or any 
of such children should then be under twenty- one 
and unmarried, to apply the dividends for their 
maintenance ; and in case the wife should die 
without leaving any child or children at the time 
of her decease, or in case there should be one or 
more such child or children then living, yet all 
of them should die under twenty-one and 
unmarried, u|)on trust, if the husband should 
survive the wife and all such children, to pay the 
dividends to him during his life, and from and 
after the death of the survivor of the hu.sband 
and wife, and from and after the deatli of 
the said children, in case there shouhl be 
any, and all of them should die under 
age and unmarried, in trust for certain other 
persons. The wife survived the Iiusbaud, and at 
her death there was no child of the marriage 
living ; but a son, who died in her lifetime, had 
attained twenty-one, and married : — Held, that 
the stock vested in that son absolutely. Torres 
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that the representatives of those who died un- 
married in their infancy, and in the life of the 
parents, took a share. Minor's Tnests^ In rc, 28 
Beav, 50. 

Voluntary Settlement hy Person in Loco 

parentis,] — ^I3y a voluntary settlement a fund 
was limited (after certain life estates) “ to all the 
children of (h B. who shall be living at his 
decease, ef.|iiaily, as tenants in common ” : 
followed by a proviso, that “ if more than one 
child of G. B., and any of them should die under 
twenty-one, or before marriage,” his or her share 
was to go to the survivors or survivor, or others, 
or other of the children ; and at the close there ' 
was a limitation over of the corpus to other 
parties, “in case all the children of the said 
G. B, shall die, as to sons, without attaining 
twenty-one, and as to daughters, without; 
attaining twenty-one or manying.” The con- 
sideration was stated in, the settlement to be the 
natural love and affection of the settlor towards 
G. B., who was a son of the settlor : — Held, that 
the consideration of natural love and alfection 
was not thereby prevented from extending to the 
children of G. B., who were the settlor’s grand- 
children. Swallow V. Bimu^ 1 K. & J. 417 ; 1 
Jur. (N.s.) 843, 

G. B. had six children who all survived the 
date of the voluntaiy settlement, and all attained 
twenty-one. Two died in the lifetime of G. B. : — 
Held, that they took vested transmissible 
interests, and that their personal representatives 
were entitled to their two-sixths of the fund, 
and not the four surviving children, who claimed 
under the clause of accruer, 11), 


Gift over before Portion Payable.] — By a 

marriage settlement a term for years is created to 
raise o,000Z. portion for daughters, payable at 
their age of twenty-one or marriage ; proviso 
if any of the daughters attain the age of 
twenty-one or marry in the father’s lifetime, 
then the portion to be paid wdthin a year 
after the father’s death. Also if any of the 
daughters die before her portion payable or 
before her age of tiveiity-oue or marriage, her 
share to go to the survivor. There was issue 
a son and three daughters, the first of whom 
married and received her portion : the second 
attained twenty-one, married and died without 
issue, and her husband administered ; the third 
daughter survived both her sisters. Besolved, 
the husband, as administrator of the second 
daughter, is entitled to her share of the 5,000^., 
she haying lived to twenty-one, so that the 
right vested in her, and the payment was only 
suspended till her father’s death. Pitfield's oase,^ 
2 P. Wins. 513. 

Portions to be paid or transferred at twenty- 
one or marriage ; if in the life of parents en- 
titled for their life, then such portions were not 
to be paid, &:c., till the decease of such parents, 
with survivorship in case of death of any, before 
his, her, or their shares should be payable, cSsc. : — 
Held, vested at twenty-one or marriage, in life 
of parents. Sehench v, ZeqJi^ 9 Ves. 300 ; 7 
B. E. 199. 

Portions held vested in the case of parent and 
child by implication from the whole settlement, 
against express words ; and a clause of survivor- 
ship upon the death of a child, before the portion 
“ should become payable,” was upon the authori- 
ties construed, “before it should be vested.” 


IloXje Y, CUfden QLordi), 6 Yes. 490 ; 5 B. E, 
364. 

Where portions are provided for daughters 
by a settlement, the father cannot by his will, 
annex any condition to the payment of them, or 
i devise them over, in case of the death of any 
of the daughters before their portions become 
payable. Ad on v. Aston^ 2 Yern, 452 ; 1 Ch. 
Hep. 164 ; Pre. Ch. 266. 

By a marriage settlement a term was created 
for raising portions for daughters in case the 
father should die without issue male, such jior- 
tions to be paid at twenty-one or marriage ; 
but if the daughters should attain that age or be 
married in the lifetime of the father, then within 
.six months after his decease. But if all the 
daughters died before their portions became 
payable, then the fund was not to be raised. 
There was issue of the marriage a daughter and 
only child ; she attained twenty-one and mar- 
ried, and afterwards died in her father’s lifetime. 
The father died without issue male : — Held, 
nevertheless, that the daughter’s representatives 
were entitled to her portion. P/y v. Shorhorne 
iLord^Z Sim. 243; 8 L. J. (O.S.), Ch. 25 ; 30 

B. B. 156. 

Power of Appointment not Exercised.] — 

Term to commence after the father’s death, to 
raise portions for younger children, in such shares 
and proportions as he should appoint, for want 
of appointment, equally, to sons at twenty-one, 
to daughters at twenty-one or marriage, "to be 
paid immediately after the decease of the father ; 
with survivorship in case of the death of a child 
before its portion shoultl become due and payable. 
The father died without making any appoint- 
ment : — Held, the portions vested at twenty-one 
or marriage during his life, Cholmonddey v. 
Meyricli^ 1 Eden, 77 ; cited 3 Bro. 0. C. 2.53 n. 

Term in trust, after the decease of fatlier, in 
case he shall leave a younger child, &c., to raise 
portions ; to be paid according to appointment, 
and in default, &c., at twenty-one or marriage ; 
with a provision for advancement in the life of the 
father by his direction, and survivorship upon 
death of any child, before the portion shall be 
payable ; and, if there shall be no such child, 
or ail die before the portions boeome payable, 
not to be raised : — Held, vested in an only 
younger child ; who, having attained twenty-one, 
died "in the life of the father ; no appointment 
having been made. Fowls v. Burdette 9 Yes. 
428 ; 7 E. B. 259. 

A, settles his estate on his sister B. for life, 
remainder to her second and other sons in tail, 
&;c., and gives her a power, with the consent of 
0., her husband, and for C. surviving B., to 
charge it with a sum not exceeding 12, COOL for 
their children ; and if they, or the survivor of 
them, do not appoint the provision, then 2,000Z. 
each to be raised for younger sons, and 3,000^, 
each for daughters, at their ages of twenty-one, 
with interest at 5 per cent, for their maintenance, 
to commence from the time of the appointment ; 
and if no appointment, then from the death of 
the survivor of B, and 0. ; and if any of the 
younger children die before their shares become 
payable, the same to go to the survivor. A. dies ; 

C. dies, leaving: four younger sons and two 
daughters, one of which died an infant soon, 
after her father ; then B. dies, without making 
any appointment i the whole 14,000?. shall be 
raised, and carry interest from the death of B, 
JMt Y, Molt ^ Gas. t, Talb. 189. 
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Beatli before Annuities becams Tiansfer- 

a,-bie.1— By fiottlemeat made previously to^the 
•maiTlase of A. and B., certain exobequer annuities 
\vere vested in trustees in trust for the husband 

for life, then to the wife for life, and after both 
their deaths for the children of the marriage 
t-qually, if more than one, and if but one tor 
snch onlv cbiia, to !« assigned over to such 
ciiiia or 'cliildi'cn j'espcctively at their ages ot 
twenty-one. baiipening after the death of the sni- 
V Ivor of husbaiul and wife ; but if either of the 
children slionld attain twentv-onedurinethe joint 
lives of the fatbo)’ and mother, or the life of the 
survivor, then his or her share was to be paid 
within three iv( nths after the death of such sur- 
vivor ; but if there should be no children of the 
marriae'o, or lieing such, all of them should 
die before their share shoiihl become transfer- 
able as aforesaid, then the annuities were to go 
to the survivor of the husband and wife. There 
was issue only a son, who attained twenty-one, 
but died in lifetime of bis mother, who survived 
her husbaiKl Held, that the annuities became 
vested in llic son on his attaining twenty-one 
year-, nnd " eie transmissible by him, notwith- 
standing he died in his mother s lifetime. Jejfreys 
V. Remom, 6 Bro. P. G. 398. Affirming 2 Eden, 


“due and pavable,” ujion trust to pay and divide 
the share of such chi-ld among the survivors or 
survivor and the issue of an}' of the childien 
then deac!, leaving issue, equally, when and as 
their original share sliould become "due arid 
payable” ; and if at ihe deat'h of^ the surviving 
tenant for life no such child or issue should be 
living, or in case any of: such children and issue 
were thou living, but all of tiiem slnmld die 
before tbeir respective shares were “ payable, then 
on trust over for other persons. Ihe settlement 
also contained a provision enabling the trustees 
’ ' I’s shares to them before the 

)f the respective times tliereiribefore 
_■ ''payment” thereof : — 'Held, that 
due and payable ’ ' m list; bear their 
that the sh are of a son who 
: and died in the li.fe of the 
life passed under the 
Tr?/s-U\ In re, 3S 


to pay the children' 
expiration of 
limited for the 
the words “ 
natural meaning, so 
attained twenty-one 
surviving tenant for 
accruer clause. 

L. J., Ch. 275 ; L. K. 7 Eq. 532. 

Gift over on Death before becoming En- 

titled.l—By a marriage settlement a fund was 
limited in trust after the death of the parents, 
to transfer, &c., to a.ll the children equally, the 
shares of minors to be paid, transferred, and 
assigned at their age of tiventy-one years, with 
maintenance in the meantime ; and there wiis a 
gift over if there sliould be no child, or “if they 
should all li-appen to die before they became 
entitled to their respective shares” Held, that 
the shares of the children vested at their birth, 
and that the shares of tw'O of them,^ who died 
in their infancy in the lifetime of their parents, 
passed to their personal representatives. Jopi? 
V, Wood : Smith v. Jop^h 2 -He G. J. & B. 323 ; 
Bf: L. J., Ch. 625 ; 11 Jur. (N.S.) 833 ; 12 L. T. 
689; 13'W. E. 951. 

Entitled to and Actually Eeceive.]-— 

By a marriage settlement funds were vested 
in trustees for the husband for life, and after 
his death for the w^ife for life, and after the 
death of the survivor, in case they should 
leave issue, wffio being a daughter or daughters 
should live to be married or attain twenty- 
one, or being a son or sons should live to 
attain turenty-one, upon trust to pay the funds 
equalH amongst all such issue as and wdien 
they should attain tlie age of twenty-one or be 
married, and if there shoidd be but one such 
child, upon trust to pay the same to such only 
child, provided that if any such issue should 
happen to die before he or she should become 
entitled to and actually receive his or her 
portion, leaving lawdul issue surviving, such 
issue should be entitled to their parent's share 
equally -Held, that the word “leaving” must 
be construed according' to its natural meaning, 
and that the representatives of a son w^ho 
attained twxmty-one and died without issue in 
the lifetime of his parents w'crc not entitled 
to share in the trust fund. Jeyes v. Savage^ 
U L. J.. Ch. 706 : L. E. 10 Ch. 555 ; 33 L. T. 
139; 23 W, E. 764. 

Death before Share to which Derson 

Entitled should have been Transferred.] — Stock 
w’^as, by articles of agreement, vested in trustees 
for several parties, in diiferent portions, for their 
absolute use and benefit ; provided that no pay- 
ment or transfer should be made to any of them 
until he or she should have completed his or her 


of those dying leaving issue beiorc their snares 
bad become payable, to go to their issue, and in 
case any died without issue before their shares 
had become payable, then such shares to go to 
the surviving children of the marriage. Two of 
the childreir attained tw'enty-one, and died in 
the lifetime of the surviving parent -Held, that 
“ payable ” meant “ vested,” and that the shares 
of the t wo clrildren so dying wmnt to their repre- 
sentativc.s. 2Iocattci v. Undo, 9 Sim. 56. 

In a settlement of trust moneys in trust tor 
certain persons for life, and after the decease^ of 
the survivor in trust for their children, being 
sons at twenty-one and being daughters at 
twenty-one or marriage, “ the issue of any child 
whose parent should die before his or her share 
should become payable to be entitled to the 
share winch his or her parent w'ould have been 
entitled to if living” Held, that having regard 
to the fact that daughters’ shares vested at their 
marriage when they could not have any issue, 
“ pa^mble ” must refer to the period of distribu- 
tion, and could not mean “vested.” Ray v. 
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twoiify-firtii yen', unless he or she sliouhl be 
previoiisiv settled in life, with the sanction and 
approl>aLion of the trustees, or of the major part 
of tlieui; aiit-L in case any of them should marry 
or act otiierwise in oppo ution to the wishes of 
the trud'cjs, it sliouM be optional with them to 
deprive th i |.)arf.y so marry i ay or acting of all 
benefit or ad vantage under the aa'ticles, and the 
portion to w lich such [>ei’.so:i would be otherwise 
entitled slumll grj to, mud be C jually distributed 
amongst, the others; anil provide:! that in case 
any of than sliould hinpcn to die before the 
shai’e to wliich he or sli i wms entitled un.der the 
article-; sh!>.ild have been transferred to him or 
her, thevsiiu’e of the person so dying should be 
distribute 1 e jually amongst the survivors, and 
tint the trustees should ap')Iy the dividends of 
the fun I for the m:iintenance and education of 
the parries in the several pro]i.)ortions to which 
limy Would he rosjiectively entitled to the 
P'’incip.d : — Held, tint the original portions were 
vested, though not transferable until the respec- 
tive parties attained tweutv-one. JB radon y. 
Bradon, 10 Ir. Cli. ii. 415. 

Held, also, that shires accrued under the sur- 
vivorship clause did not go over on the parties 
entitled to them dying under the age of twenty- 
five, but belonged to their next-of-kin. Ih. 

Declaration of Trust — Maintsuance during 
“Joint Lives”— Gift of Principal.] — The trusts 
of 2,000iJ. were declared to be the interest to be 
retained by the settlor during his life ; and after 
his decease, to be applied to the maintenance of 
H. and her daughter. In a subsequent part of 
the instrument the trusts were, “ after my de- 
cease I wish the interest of the above sum to be 
applied to their inaintenance during their joint 
lives; and at the decease of her mother, if 
the child survives, and lives till she has attained 
the age of twenty-one years, then the principal 
sum i bequeath to her; (but in the event of 
both their deaths before the child shall have 
attained twenty-one years), then ” the principal 
sum to be paid to the brothers and sisters of the 
settlor. The daughter lived to attain twenty- 
one, but died in the lifetime of her mother : — 
Held, that the mother was entitled to the in- 
terest of the 2,000Z. during her life ; and that the 
daughter, upon attaining twenty-one, acquired 
an absolute vested interest in the principal. Moor 
Y. Abbott, 26 L. J., Ch. 787 ; 3 Jur. (N.s.) 551. 

Dsclsions under Will .] — See Will. 

3. Gift of Interest for Maintenance. 

EJTect on Testing.] — Trust “to raise” 5,000Z. 
portion, “ and pay it ” to such younger children 
as the father should appoint ; for want of ap- 
pointment to the younger children at twenty-one 
with interest for their maintenance, &;c., in the 
meantime, &:c., &:c. The only younger child died 
two years old ; —Held, not to be vested in him so 
as to be claimed by the father as his representa- 
tive. Mubert v. Parmns^ 2 Ves. sen. 261. 

By marriage articles, it was agreed that 6,000Z. 
should bo vested in trustees in trust for all and 
every the child and children of the marriage 
(uthei* than the one son for whom a portion of 
30,000Z. was provided), the said 6,000Z. to be paid 
to such child or children, in such shares, at such 
times, and subject to such provisoes for main- 
tenance and education until their shares should 
become payable, as the intended husband should, 
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by deed ox* will, appoint * and in default of ap- 
pointment, to be paid to such child or cliildren, 
and to be equally divided among them ; theslirires 
of the sons to loe paid at twenty -one ; and of 
daughters at tvventy-one or marriage; and in 
tlie meantime, until their portions shoiild become 
payable, to apply the interest of their shares 
tovkmrds their maintenance and education ; and 
in default of any issue save an only son, in trust 
for the intended husband, his exec:itor adminis- 
trators, and assigns. There wais issue of the 
marriage one son and two dan ^liters, all of 
whom survived their parents. One of the daugh- 
ters died under age a,nd unmarried ; the other 
attained her age of twenty-one -Held, that the 
daughters took vested intk’ests in the 6,OOOZ. on 
being born ; and that the share of the one who 
died under age vested in her personal representa- 
tive, Mijiies V. Redlnqton, 1 Jo. & Lat. 589; 

7 Ir. Eq. K. 40.5 ; LI. & <G. t. Plunk. 33. 

There are cases where the court, though it 
would not raise the portion for a representative 
of an infant child, has allowed interest or main- 
tenance wh list it lived. Edfjeworth v. Edrjewo rth^ 
Beat. 337. 

— Appointment to Infant of Portion, Pay- 
able with Interest from Death of Appointor.] — 
In a power to appoint to children, the word 
“ reasonable ” is applicable not only to the 
amount of the portion, but also to the time 
and occ^asion on which the child wmuld want, 
it. Therefore, an appointment of a ]jortion to 
an infant, payable with interest from the death 
of the appointor, does not so vest the portion as. 
to make it, on the death of the infant, trans- 
missible to her representative ; the appoint- 
ment being under the implied condition that 
the child should attain that age at wdiich the 
portion would be required for advancement in 
life. But the infant being entitle.l to a reison- 
able maintenance while it lived, her adminis- 
trator decreed, under the bead of general relief, 
entitled to a reasonable allowance for main-- 
teuance, though not specifically prayed bv the 
bill. Ih. 328. 

If such a construction can be given to an 
appointment as will secure the real object, the 
court will not disappoint provisions for children 
because the parent has in part misconceived 
his power. On instruments providing portions,, 
the court has assumed a latitude of exposition 
wliich it does not on other instruments. Id, 334. 

Assignment of Leaseholds on Trust 

to Apply Eents during Minority for Main- 
tenance.] — A father assigned certain leasehold 
premises to a trustee, in trust for his sou 
until he should attain the age of twenty- 
one years, and in the meantime to stand 
possessed thereof in trust, to collect and re- 
ceive the rents and profits thereof, as and wdien 
the same should become payable, and thereupon 
to pay, apply, and dispose of the same for and 
towards the maintenance, education, clothing, 
and support of the said son during his minority ; 
and, upon his attaining the age of twenty-one 
years, upon trust to assign the said premises, to- 
gether with the lease and the accumulations of 
rents, unto the said son, his executors, cVic., for 
the remainder of the term ; — Held, that the son 
took a vested interest in the lease, and that, 
upon his death under twenty-one, it passed to 
his personal representative. Stephens or Stetem 
v. Frost, 2 Y. & 0. C. 0. 302 ; 6 L. J., Ex. Eq. 41 

55—2 
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Younger CMldren — Appoiutmeut excluding 
One Child. 1 — By marriage settlement 1,500/. was 
for provided for younger chlldxen, m f 

of tlie parents should appom| an 
rife ment to all the children after the death of the 
wife. The parents after\vards iiiade an appoiid- 
ment, excluding one child ; this, deed vests the 
‘ IS in the children born or 

le one excluded. Mciyheto y. ^hddleditohy 
, 0 ., 0 . 162.:'^ 

.PortionnotEaisahle.]— By a 

_ ml estate of the husband' 

him "for life, and at his death to 
•s, and subject; thereto' 
jf the' maiTiage: in tail ■ 

' ’ ^'^ rfee. /. ^The 

declared to be for raising 
ihildren of the marriage, 

’ , or more child or 
U. u. l>esides an oldest or only 

There wore two daughters only, and no 
3 ue of the marriage, and on the marriage 

Of one of the daughters the father settled upon 
her and her husband, and her children, an 
annuity of greater value than her share ot the 
portions under his own marriage settlement, and 
decl chai’ged th at annuity upon the estate which had 
been subject to that settlement. .Upon 'the 
marriage of the second daughter he a 

pecuniary provision for her, which was declared 
to be in satisfaction of her portion under the 
settlement; and by his will he devised tlie 
estate which had been settled , to Ins ^two 
dau.o’hters, in the same mamieivas it wmuldmave 
come to them if he had died intestate 
upon the construction of the settlement, thatdho 

not raisable in the events thatmad 

xc« . I’e being no son of the mai’iiage.^ 

T^&oit Y. Moon) field, 2 Con. & L. 577 ; 4 Dr. & 

6 Ir. Eq. 11. 227. And see 2 Con. & 

4 Dr. & War. 225, n. 

^ ::: ] — By a marriage settle- 

settled, subject to the husband^s 

of the marriage (except an 
% 

" ,r tiie survivor of them, 
............ in default of a,pp ointment 

for the children (except as aforesaid) in equal 
of sons to be , vested at 
_s at , twenty -one., or 
provided that if the 
hi wife’s lifetime, 
a son, such son should be 
but if the 
ive tie husband, and there 
3 children or only one child 
aforesaid) who should attain tw^enty- 
, such two only children or one 

•nrrl tn " such as might { shouid go to the husband absolutely as in that 

_ . Sir 

provided for by a deed 
the settled 


G-ifts in Eavonr of Sons — Daughters 

Inelnded.l-~By a post-nuptial settlement recit- 
inc- an intehtion to mahe further P^ision 
the children of the marriage, cert- 
stock w^ere vested in trustees m trus 
for life, and after her decease upon 
and everv the child ami children of the marriage 
who being a son or sons should attain the age ot 
tavcnty-one years, equaily to be divided between 
oirmong thorn ’and their respective executors 1 Bro. 
and adiinniistratoi's ; and i£ there should be but satisfaction- 

Sxhne o!" oAlvlShf hif oris Sut^s marriage settlement r. 

Sinistrarors There followed a clause of yean 

directing that the trustees f to the first and other sons c 

minority of each ot the male remainder to the husband in 

» Sohho term were; ’ ’ ^ ^ 

share shouhl become vested, or he or she sMuld son. 

previously die :y-Hold, that daughters who at- son, issue 
tallied twenty-one were eiititlal to store in 
the fund. Daniel’ i 

Ch. 105 ; 1 Ch. D. 57o ; 34 L. T, 30S ; 24 . K. 

227. 

Semble, daughters would not acquire a ves 
interest till they attained twenty-one. J. o. 

And see ante, C. 2. 

4, Other Cases, 

Child Dying before he wanted Portion.]-- 
Portions not to be raised for representative ot 
child dying before he wanted it. JCeynliam. 

(Lord') V. WehlK 2 Yes. sen. 209.^ „ ^ 

A power in a settlement to raise a portion tor portions were - 
a voiumer child, at such time as the parent should happened, ther 
direct; he directs it to be raised when she is 
fourteen, and she dying, files his bill for it as her 211 

administrator. The portion shall not be raised 537^ n 
for the father. EinoUiihrohe r, Sepnonr, 1 

Bro. 0. C. .395. Divesting Clause,]- 

SiliwaSlite'ihVrests herein, upo^ 

articles, 2,000f, part of 3, OOOf.Y^tedm trast^^^ children and issue cf 

was to be paid to such son as should atto the estates), as 

age of twenty-one, when and at suebtoens he . 

should have attained the age of tweidy-three. p n appoint, and ' ’ 

The eldest son attained twenty-one, hut died snomu appomu, an 
before twenty-three Held, that he became r 

absolutely entitled to the money , and the tme of g qj daughters 

payment only was postponed to the age of ^ 

twenty-three. Comie v. Comhe, 2 Atk. 185. t^sband should die in his 

" m leaving an only child 

stimction of a trm money to accu- entitled to the whole trust fund, 

■ mulate until the grantor’s grandchildren, then wife should surv 
livina: or to be bom, respectively attain twenty- should be only two 
onS^^M on attaining, &c., to pay to each as (except as 

they should respectively attain ' 

MmlrYh*'iS?g’ as they respectively attain entitled *0 “y 

Swar*® te *^horm interes^TOted uftil event si|h two ohilton or oue^ child qxcept^^^^ 

V the measure of distribution is the num- aforesaid) were others is^l 
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tbc decision upon the in val id U 3 " of the 
charge, that the daughter took ati absolutely 
vested interest in the t rust fniul, and that it did 
not go to the husband's representative. Carter 
V. ifueie {Earl), 41 L. J., Ch. 153 ; 25 L. T. 656 ; 
20 W. E. 22 s. 

I^cinble, that if it had been otherwise, the 
invalidity of tlie charge would have been 
suflicient to displace the claim of the husband's 
repi’cseiitative. Ih. 

See alw Powers. 

. As to Portions O-eneraliy.], — fe^ PoiiTioir. 

As to Pluctnations ‘between Eldest and 
Younger Children.]— YtjUJtGEB Childeex. 

, ■ W. A. G. W. 


VISITOR AND VISITATION. 

See ECCLESIASTICAL LAW— CHAEITY. 


VOLUNTARY CON- 
VEYANCE. 

See BANKRUPTCY— FEAUD— SETTLE- 
MENT— TBUST. 


1 


j 

I 

I 



VESTING ORDERS, 


VOLUNTEER 


Military.]— Nee Abmy.ajjd Navy. 

Under Settlements .] — See Fraud — Settle- 
MBNT— Trust. , 


See ECCLESIASTICAL LAW— LOCAL 
GOVERNMENT- PARISH— POOH LAW, 


VOTE 


At Parliamentary and Municipal Elections.] 
Eee E LECTiox L 


VETERINARY SURGEON, 


See MEDICINE, 


In Vestries.] — See Ecclesiastical Law 


At Meetings of Companies .] — See Company. 


At School Board Elections .] — See Bchool a^xd 
School Board. 


VICAR AND VICARAGE 


Health Act.l — See Local, 


Under Public 
Government. 


See ECCLESIASTICAL LAW 


VICE-ADMIRALTY COURTS. 

See SHIFPIlSiG. 


WAGER, 


See GAMING, 


VICTORIA. 

See COLONY. 


WAGES, 


Of Servants .] — See Master and Servant. 

Of Seamen.,]— Shipping. 

Proof in Bankruptcy and on Winding-up* - 
See Bakkruptoy— Company. 


-VIEWS. 

In Civil AotionsCj—See Practice (Jury). 
In Criminal Matters .] — See Criminal Law. 



Eemedy at Law-j—Efiuit}" will not assist a 
plaintiff who has disahleil himself by laches from 
proceeding, if his remedy had been at law. 
OongrwvB Y, Pcwev, ll&6\X.l%l. 

Equity will not interfere in favour of a party 
w^ho omits to avail himself of his legal remedy , in 
due time. J)?‘ewTy v. Marncs. 3 Euss. 94 ; 5 
Tw. J. (O.s.) Cii.47V 27 K. E. 20. 

Legal or Equitable Eight.]— Where a plaintiff 
comes to the com t. to enforce a legal right, his 
delay in taking proceedings is no defence, if it 
has not coritiiined long ei ongh to bar his legal 
right. The case is cliifercnt wliere the plaintiff 
endeavours to enforce an eepiitable right. Mad- 
In Three Tvicn.'s JIi tiling Co. v. Mad^ 
dever, oB L. J., Ch. 998 ; 27 Ch. 1). 523. 

' ts.] — A delay of thirteen 

diich the plaintiff* did not object 
assets, she not being 
•Held, not to bar the 
'MamM. 


WAIVER 

AND ACQUIESCENCE. 

And LiimitatioNvS, >Statutes of. 

1. General I^rtne'qdes, Knowledge of Hlghts. 
a. Laches, 1715. 

h. Lapse of time, 1717. 

c. Waiver, 1729. 

d. Confirmation, 1733. And r,ee infra, 4 c, 

2. Kg what Persons, 
a. Infant, 1 735. 

h Warned Woman, 1730. 

c. Company, 1737. 

3. Aldiee and Puty to Unfinirey 1737. 

4 . Wh a. t A eU A m ov nt to. 

a. Laches or Delay, 1739. 
h. Acquiescence. 

i. Permitting Expenditure, 1741. 

ii. Permitting the Settlement or Dis- 

position of Property, 1746. 

e. Confirmation, 1749. Andt see supra, 1 d. 

5. PartienJar Cases. 

a. Objections to Jurisdiction, 1751, 
h. Delay in Prosecuting Suit, 1752. 
e. Proceedings before Arbitrators, 1753. 

d. Matters of Contract and Agreement, 1770. 
€. Breaches of Covenant, 1760. 

/. Debtor and Creditor, 1763, 

g. Testamentary Provisions, 1707. 

h. Tortious Acts, 1770. 

V. Voidable Deeds, 1772. 

j. Accounts, 1775, 

0. In Banhriipteg Proceedings. Sec Bank- 
nUPTCY. 

.7. Breaches of Trasts. TcrST A^D TliUS- 


Ignorance of Eights.j- 
yeai s, during wl ■ ' 
to the dealings with the 
apprised of her rights : — 
plaintiff's right to relief. O' JS till v 

Beat. 018. 

A son remained in ignorance of his right to 
legitim for nearly three years after his father's 
death, and all parties acted as if legitim was not 
due Held, the son’s claim to legitim was not 
barred by acquiescence. Kintore (^Countess') v. 
Kintore (^Karl)^ 11 App. Cas. 294 — PI. L. (Sc.) 

Voluntary Promise.] — When a wrongful 

act has been completed without the knowledge of 
the party injureLl, his right of action is not barred 
by mere" submission to the injury, or even by a 
voluntary promise not to seek redress ; some con- 
duct amounting to release or accord and satis- 
faction must be shown ; although, on account of 
laches, relief may be I’efuscd under special cir- 
cumstances. Be Busscdie v, Alt^ 47 L. J., Ch. 
381 ; 8 Ch. D. 286 ; 38 L. T. 3'.0. 

Trustees.] — Trustees charged with loss occa- 
sioned by their mere laches ; costs follow of 
course. Cuf reg v, Darhg^ 6 Ves. 488. 

The docirine’ that where there is an express 
trust lapse of time is not material : — Held, not to 
apply where there had been gross laches on the 
part of the cestui que trust. Bright v. Legerton^ 
2 De G. P\ & J. 61-6 ; 30 L. J., Ch. 338 : 7 Jur. 
(N.S.) 559 ; 3 L. T. 713 ; 9 ^V. R. 239. 

Creditor and Debtor.] — Where creditor takes 
from debtor an assignment of debt due from 
third person as security for his own, and by his 
wilful default the debt becomes irrecoverable, he 
must bear the loss. Williams v. Price. 1 8iin. A: 
S. 581 ; 2 L. J. (O.S.) Ch. 105 ; 24 R. R. 238. And 
see Jones v, Thomas^ infra, col. 1731. 

Laches not to be imputed to creditors, under a 
devise for debts, as to an individual devisee, to 
limit the account of rents and profits; even 
against an infant heir. Kidney v. Ctus^malter^ 
12 Ves. 136; 2 E, R. 118. 

Agreement when first Impeached.] — W'here a 
party rests satisfied with an agreement, and for 
some time treats it as fair, it is material to 
ascertain the time he first impeaches it. Morong 
V, O'Bea^ 1 Ball A B. 118. 

Fraud when a Defence,] — Lapse of time is a 
bar to all proceedings in eciuity for the purpose 
of undoing any transaction which is nut tainted 
by fraud ; meaning thereby an act involving grave 
moral guilt, Agrtcuk'uralists' Cattle Insurance 


■8. Ohjectlons to Title. See VEXDOIf AND 
rtinOHASER. 

9. Pi.rfelUre. See LandloKD AND Teyant-^ 
Vendor and Purchaser. 

10. liatijieation of Frandulent Tninsaetlons. 

See Fraud.* 

11. In Jlode of Keeping Aecou7its. See Banker 

—Accounts and Inquiries. 

12. Waiver of Time — When Essence of Contract. 

See Vendor and Purchaser. 

IS. Bight to Injunction — When Barred. See 
Injunction. 

14. Waiver or Discharge of Lien. Lien — 

Solicitor— Vendor And Purchaser. 


I. General Principles. Knowledge 
OF Rights, 

a. Laches. 

CSreneral Rule.] — Principle of equity, that the 
demand of relief should be prompt. Colchesier 
CorjJoraCum v. Li wten, 1 V. & B. 246 ; 12 R. R.216 

Principles on which the court acts in refusing 
applications, either original or by way of appeal, 
on the ground of laches. Effect of objection 
in excluding laches. G. TF. By. v. Oaford, 
Worcester, ti‘ Wolrcrhanig^ton By., 3 De G. *M. 

G. 341 ; 5 De G, & Sm. 437 ; 16 Jur. 443. 

Mere laches in asserting a l ight to an interest 
executed are not sufficient to disentitle a party 
to relief in equity, but he may by standing by 
waive his right. Clarhe v. Hart, 6 H. L. Cas. 
633 ; 27 L. J., Ch. 615 ; 5 Jur. (N.s.) 447. . And 
see Buie v. Jewel, infra, col. 1759. 
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WAIVEE AND 

In re, Sniallramhe\<^ L. 'El. P> Eq. 709 : 
i5W. R. oOi. 

F rand being established against a party it is 
for him, if he allege lacdies, to show when the 
.other acquired knowledge, and prove that he 
knowingly forbore to assert his right. Limhanj 
Petroleum Co. v. Hard. L. R. 5 P. 0. 221 ; 22 
\\\ R. 492. 

Members of Family.] — Delay in instituting 
iproeeedings, where the parties are members of 
ithe same family, not so strictly I'egarded as 
where tiiey arc stranc'crs. Laver v, Fitdder, 9 
Jur. (x.s.) 190 ; 7 L. f. 602 ; 11 \V. R 245, 

Practice — Bill.] — Laches in filing bill cannot 
foe taken advantage of on arguing domurrer. It 
sihould be pleaded, lies v. Wdloutjhby. 10 Price, 2. 

Injunction.] — Laches may be a defence 

fco an application for an inj anction. Att.-Gea. v. 
Sheffield Gas Consumer! (Jo., 3 De (L. M. & O. 
304 ; 22 L, J., Ch. all ; 17 Jur. 677 ; 1 W.R. 185. 

Costs.] — When considerable delay has 

occurred in the prosecution of suit costs are not 
given though decree is reversed. Colelough v. 
Sterum, 3 Biigh, 181 ; 22 R. R. 1. 

Kotice to Treat.] — Notices by railway com- 
ipanies to take land cannot be treated higher than 
contracts ; and after great delay, they will be 
considered as abandoned. Hedges v. Metropolitan 
JR>y., 28 Beav. 109 ; 6 Jur. (N.S.) 1275 ; 3 L. T. 643. 

Personal Eepresentativ'e.] — No rule is better 
■settled than that a personal representative is 
bound by the laches or neglect which affects the 
person through whom he claims. ILulgshon v. 
Bibhy, 8 L. T. 266 ; 11 W. R. 529. 

Delay in claiming payment of a trust fund, 
for 28 years hold fatal i b. 

Interest.] — Interest refused upon a stale 
demand. Merry v. Ryes, 1 Eden, 1. 

Waste,] — 111 cases of waste, it is the business 
of the reversioners to appW to the court promptly. 
Barry v. Barry, 1 J. ^ W. 653. 

Ship — Injunction.] — Injunction to restrain the 
sailing of a ship u[)on the application of a part 
owner, refused, where the ship was to sail next 
day, and it did not appear, by the afiidavit that 
ithere were any circumstances to account for the 
plaintiff’s delay. Christie v. Craig, 2 Mer. 137. 

Effect of, where Party not Prejudiced.] — 
Directors of a company made payments of 
dividends that had not been earned from 1869 
to 1878. In 1886 the company was wound up. 
In 1890 the liquidator brought an action against 
the representatives of some of the directors to 
recover the amounts improperly paid Held, 
that the claim must succeed, as there was 
no'Jiing to show that the defence was prejudiced 
by the delay, and the creditors ought not to lose 
their rights on account of the liquidator’vS delay, 
since the defendants had not been prejudiced by 
it. Masonle Life Assnranee Co, v. Sharpe, 61 
L, J., Cdi. 193 ; [1892] 1 Ch. 154 ; 65 L. T. 806 ; 
40 W. R. 241— 0. A. 

Tb. Lapse of Time. 

<xeneral Principles,] — Time is a bar in equity 
to stale demands, independently of the statute 
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riin-oiirt V. WhUe, 2S Beav. 3 )3 ; 30 L. J., Oh. 
681. 

Length of time, where it does not operate as 
a statutory or a positi ve bar, operates simply as 
evidence of assent or of acquiescenGe, Life 
Assoelation of Siwtland v, Siddall, 7 Jut. (h.s.) 
785; 4L. T. 311— H. L. 

Transactions of many years’ standing not set 
aside, imiess on a case iweii proved. Bmnsrv. 
Brown, Wightw. 102. 

Equity will not give relief after great length 
of time." A conveyance by a party out of pos- 
session shall not affect the rights of third persons, 
though it may operate as a contract to bind the 
party. ' Lhulerwood y. Courtown [Lord], 2 Seh. 
Lef. 41. ■ 

f.ength of time, or iongacquiesceiice in a trans- 
action may be a l3ar to relief in cases where the 
transaction, if irnpe .ched within a reasonable 
time would be set aside. Hlekes v. Coolie, 4 Dow, 
16. 

Length of time a bar to an equitable title. 
Burke V. Croshie, 1 Ball & B. 503.' 

Lapse of , time, imputed as laches, may be 
' excused by the obscurity of the transaction, 
whereby the plaintiff was disabled from ob- 
taining full information of his rights. Murray 
V. Palmer, 2 Sch, & Let 487. 

The court cannot attend to circumstances 
of distress or embarrassment as an excuse for 
laches, whereby the demand has become barred 
by length of time. Hovenden v. Atinesley 
(Lord), 2 Sch. & Let 639. 

When parties have acquiesced for a long 
period, such as twenty-three .years, under an 
agreement, they will not be permitted to impeach 
it on grounds of alleged illegality. Westby v. 
Westhy, 1 Con. & L. 537 ; 2 Dr. & War. 502 ; 4 
Ir. Eq. R. 585. 

A suit to set aside a transaction entered into 
openly twenty years previously, cannot be sus- 
tained. Barwell v, Barwell, 34 Bcav. 371. 

Effect of length of time elapsing between the 
transactions complained of and the institution 
of a suit for relief against them, ■where the 
fiduciary character on which the title to relief is 
founded has de facto ceased for a long period, 
evidence has been lost, and it has become im- 
possible to restore the defendant to the same 
position as he would or might have been iii if 
the suit had been promptly brought. Beaden v. 

9 Hare, 532. 

Bill for an account of the produce of captures 
by privateers dismissed on the ground of laches, 
the original bill having been filed in 1749 : but 
the length of time cannot be pleaded in bar. 
Pearson v. Belcher, 4 Ves. 627. 

A large demand established after a lapse of 
more than twenty years, against the estate of an 
accounting party, though no evidence could l^e 
given as to the particulars of the demand. Pur- 
Tier V. Ranhen, 7 L. J. (O.s.) Ch. 141. 


Long Possession,] — Presumption from length 
of time in favour of long possession of whatever 
is necessary to constitute a right. Chalnier v, 
Bradley, 1 J. & W. 63. 

Suit dismissed after 100 years’ possession. 
Kinston v, Plgot, Cary, 110, 

Where party had been in possession fifty years, 
and that possession was proved just in equity, 
other party was, proHbited, by injunction, from 
disputing his title in court of law. Tomleg v. 
Clench, Cary, 23, 
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An esiate subject to a mortgage in fee leing gaged her estate to C. ; they them sold their 
in settlement, \sdlli an ultimate limitation to the : equity of redeinpfion to 1). for 101, and 
right heirs of S., A,, cm expiration of the pre- ! covenanted that the fine should be for 
ylous estate, entens, claiming to be entitled | strengthening the latter deed. ,D. entered and 
under that limitation ; he and (after his death) made many impi-ovements : twenty-three years 
his son continue in quiet jjossession, paying afterwards A. died, and nine yeans afterwards 
interest on mortgage for twenty years. The his wife, B. died. Then K, her heir, sold ah his 
devisee of the person really entitled under the interest to F. for 8U., who brougiit his bill to 
limitation is barred by length of time. Choh redeem, ten years after the death of B, ; but the 
mvtfhdtjy v, Cluito/i, 2 J. W. 2, 11)2, AfTirmed, court would not allow it, more especially as 
4 Bligh, 1. ^ the })aymGnt of the purchase-rnoiicy by F. to 

E. was not clearly proved. Flretwood v. Tamjfle- 

Of no Effect during Investigation of Title.] ma n, Barnard, 187. 

— ^Lapse of time shall not prejmlicc a person After a possession of a mortgagee for twenty- 
who has title, wliile seeking a discovery of that five years, redemption decreed on defendant’s 
title from persons who have possessed themselves submitting by answer to be redeemed. Pf actor 
of the evidences of it. Pond v. IIojFiinH, 1 v. Oates, 2 Atk. 140. 

Sch. 6c Lot 413. If a mortgagee admits himself to have no 

Barties obtaining wrongful xiossession, and other title, it shall bind him, and the court will 
setting up a false title (under colour of instru- let in the mortgagor to redeem, after twenty 
ments finally condemned), during the invest!- years: not so if by his answer he claims by a 
gation of 'which they are protected in their better title. Ferry v, Marston, 2 Bro. C. 0, 
possession by the court, shall not avail them- 307. 

selves of any length of possession pending the On a bill to redeem mortgage fifty -live years 
investigation, as a bar to the person who ulti- after date, forty-Beven years after mortgagee had 
mately" proves to have the right. J&. got into possession, after five ejectments brought 

to defeat his estate by a title paramount, and 
In Actions for Eedemption of Mortgages.] — after refusing, by four different answers, 
Bengtli of time can only be a bar to bill to come to an account on foot of mortgage and re- 
redeem mortgage wdiere parties entitled to equity deem the lands, a redemption was decreed, and 
of redemption have been tenants in fee simx>le. an account of rents, etc., directed. Palmer v. 
Ooivfie V. Douglas, M‘Cie, k. Y. 321, Jaelmti, o Bm. B. C. 281. 

Decree of foreclo.sure was opened after sixteen Plaintiff’s grandfather, in 1680, mortgaged an 
years on account of equity of redemx>tioii being estate to W., wdio mortgaged it to C. and his 
worth much more than was due on mortgage, and heirs for 200/. C., to secure the interest, leased 
distress on part of mortgagor. Purgh v. Lang- the estate to plaintiff’s father and his assigns for 
ton, 5 Bro. B. G, 21.3. ' * 5,000 ^x^ars. at 12/. per annum for three years. 

The rule established in equity as to the re- and lo/, per annum for the remainder of the 
demj'jtion of mortgages (by way of analogy to toimi ; and if, at the end of three years the 200/. 
the statute of limitations), that’ after twenty and interest was paid, then the ))rennses to be 
yearn’ possession a mortgage shall not be dis- recouveyed. Keceipts were given sometimes for 
turbed. is a very right and proper one, but after interest, and sometimes for a rent-charge, the 
a xiossession of fifteen years only, length of time last in 1730. The 200/. lent was charity money 
is no bar, and a redemption will be decreed, directed to be laid out in lands in fee, and the 
Jemn., 3 Atk. 313. rents to be applied in clothing twenty-four 

Though there is no time limited for re- needy housekeepers. In 1738 pbiintiff gave 
demption of mortgages, yet where a man comes notice to pay off the mortgage, but defendant 
in as an old hand, it has been sometimes decreed insisted on an absolute purchase ; and it w^as so 
that the possessor should account no further than decreed in favour of defendant ; for where a 
for the profits made in his own Time, to dis- mortgagee has been in perception of the rents 
courage the stirring of dormant titles ; but the and piniits for a considerable time, equity will 
common doctrine in equity is, that mortgagees not decree a redemxition, for that would be 
are not within the statute of limitations; yet making him a bailiff to the mortgagor. 2Iellor 
that statute is sometimes mentioned as a pro- v. Lees. 2 Aix. 494. 

per direction to go by, for the coujt is tender Semble, no lapse of time will bar the right to 
of settling any set time, because a man can redeem where relief is sought against the 
never be injured if ho receives principal, improper and o}q)iessive ( xorcise of a ])ower of 
interest and costs; but the owner of the land sale by the luortagee. PJjcrtsoa^y. Yarn's, 1 
is injured if he parts with the possession under Giff. 421. 

the full value : yet sometimes the court has Where a mortgagee under an impro})er exer- 
allowed length of time to be pleaded in bar, cise of a power of sale contained in his deed 
where the mortgaged estate descendefl as a fee, himself became the ])urchasei* of the mortgaged 
without entry or claim from the mortgagor, property, on a bill filed fifteen years afterwards, 
and where the possessor would be entangled in the court decreed redemption, and ordered the 
a long account. Porter v. Pmery, 1 Ch. Kep. costs of the suit to the hearing to be piaid by the 
Smmders y. If id. IM, in which mortgagee. 2h, 
case the statute of limitations was actually An equitable mortgagee, who has boi'jght in 

pleaded, and held good. See also Clajoham v. the legal estate, is fifteen years in undisturbed 
Powyer, 1 Ch. Kep. 206. possession of the rents and pi’ofits : — Held, that 

' Where the estate had descended on the heir, the lapse of time and |3resumed acquiescence are 
who had sold it ; and twenty years had elapsed immaterial as against an insolvent, and that he 
from the time of the forfeiture ; plea of these has a right to redeem. Hayward v. Kersey, 14 
facts allowed. Pearson v. Pulley, 1 Ch. Oa. L. T. 879 ; 14 W. E. 999. 

102. , . After a decree of foreclosure against the mort- 
A, and B.. his wife, by deed and fine, mort- * gagor and some creditois, whose debts were, ■ 
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cliam -d 031 llie euirite, one (>]' the creditors pays 
oil the mort^jii.e^e, and apjees with the rest idiat 
they should redeoo it at a future day, otherwise 
he should hold the laii.ls ab.solutcly. This gives 
the other credit oi's a new raleniption, and, accor- 
dingly, a redemption decreed, though after twenty 
years’ possession, and great iraproveiiients 
made. Eattm v. Grrare'^^l Venn 138. 

A mortgaged estate getting into different 
hands redemption wns refused as to part from 
length of time, and opened as to the other 
parts, accannts iiaving been kept, and there 
being a devise <)f it as a mortgage. Lake v. 
Thomas. 3 \hs. 17, 

1. S,, in 1079, mortgaged his lands to A. for a 
small sum by an absolute conveyance, with a 
separate defeasance, that L S. should redeem in 
his lifetime, and with his own money. I. S. was 
soon after forced abroad, where he died about 
twenty-seven years ago, and his heir knew 
nothing of the raurtgage. In 1702 A, devised, 
that if the mortgage should be redeemed, the 
money should go so and so. Sixteen years after 
A.’s will, a bill was brought to redeem, to which 
length of time was objected. Per cur., the defea- 
sance was a fraud in its creation, and no length 
of time will bar a fraud ; but considering the 
case distinct from the fraud, the declaration in 
A.’s will is sufficient to let in a j-edemption. 
Eedemption decreed, OrU v. Smith. Bel. Ca. 
Cb. 9. 

If a mortgagor agrees that mortgagee shall 
enter and hold till he is satisfied, length of time 
is no objection to a redemption. Orde v. Ileming, 

1 Vern. 418. 

A. and B. being seised in fee, in right of their 
wives, of two undivided fourth parts of an 
estate, subject to a mortgage term, joined, in 
1784, with the owners of the other moiety, in 
conveying the estate, by lease and release,' but 
without a fine, to a purchaser in fee, and the 
mortgage was paid off, and the term assigned 
to attend. The purchaser, and those claiming 
under him, had been in possession from the 
date of the conveyance. A.’s wife survived 
him, and died in 1825, leaving one of the plain- 
tiffs her heir. B.’s wife died in ISIS, leaving the 
other plaintiff her heir. B. died in 1826. In 
1830 the plaintiffs brought an cnjectment, but 
were non-suited by the defendants’ setting up the 
term. In 1831 they filed a bill to redeem, 
which was dismissed, on account of the length of 
possession by the defendants and those under 
whom they claimed. Ashton v. Mihie, 6 Sim. 
369 ; 3 L. J., Ch. 52. 

The heir of mortgagor files a bill to redeem an 
old mortgage made by demise for 999 years, 
under a rent at 2^s. and redeemable at any tune 
on paying 1,200Z. at one entire payment. The 
defendant pleads his title as a purchaser for a 
valuable consideration under a marriage settle- 
ment, without notice of mortgage. The settle- 
ment was made by the original mortgagee, and 
there was quiet possession of seventy years ; the 
plea was allowed. JDunsany v. Shaw, 5 Bro. P, 0, 
262. 

Where mortgage-money is stipulated to be paid 
in one entire sum, the mortgagee, and those 
claiming under him, continued in possession for 
near 100 years, without foreclosing. A bill 
brought to redeem shall be dismissed with costs. 
JECartjjole v. Walsh, 5 Bro. P. 0. 267. 

One, for 8001. consideration, grants a rent- 
charge of 48Z. a-year in fee, upon condition that 
if , the grantor during his life shall give notice 


I and pay in the BOoL by instalments, viz. 1007. 
at the end of every six months, and shall do this 
during his own lifetime, the gran t to be void ; 
the mortgage was made about sixty years since, 
when the legal interest of money was eight per 
cent. Decreed, not re<lceinable. Floyev v. 
Lacington, 1 P. Wms. 268. 

A. mortgages in 1639, and, in 1663, his heir 
brings a bill to redeem ; he dying, tlie suit is 
revived by his co-heirs, who obtain a decree in 
1672, but do not prosecute it, and B., having 
purchased the equity of redemption of them, he 
now brings a bill to have the benefit of the 
former decrees ; bill dismissed by reason of the 
difficulty of the account and length of time. 
St. John V. Turner, 2 Vern. 418. 

Through infancy may be an answer to the 
objection of the time in not coming to redeem a 
mortgage, yet where the time begins upoii the 
ancestor, it shall run on against his infant 
heir, as in the case of a fine at common law* 
Ih ' 

Mortgagor admitted to redeem a moi’tgage 
made in lfJ42, after three descents on tlie defen- 
dant’s part, and four on the plaintiff’s part. 
Length of time answered by infancy and cover- 
ture, and an account made up by the mortgagee 
in 1686. Proctor v. Coioper, 2 Vern. 377 ; 
Pre. Ch. 116. And see JBkwitt v. Thomas, 2 
Yes, J. 669. 

Demurrer, on the groumPof length of time, 
to bill for a redemption of mortgage, is good. 
Hardy v. Lleeces, 4 V^es. 479. 

When less than Twenty Years cannot be 
Eaised by Demurrer.] — The plaintiff was 
entitled under her father’s will and an appoint- 
ment by her mother, who was his executrix, and 
being in embarrassed cirumstances, an<l without 
professional advice, and ignorant of the amount 
of her claims, G., her solicitor, induced her in 
1833 to convey to him all her rights, wliich 
he represented to be only one half that they 
amounted to, for a rent-charge on the lands so 
conveyed to him, the payment to be personally 
secured by him. The deed was drawn by G., and 
contained no clause of re-entiy or covenant by 
him to pay, but a non-alienation clause was 
fraudulently, as alleged, inserted. G. ceased to 
pay in 1836, and the bill was filed in 1845 to set 
aside the deed and carry the trusts of Die will 
into execution, and for an account of the testa- 
tor’s property, BO far as to aseertaiii the plaintiff’s 
rights, and, if necessary, of the personal estate of 
her mother, B., the executor of the mother, and 
the administrator de bonis non of the father, was 
made a party, but the trustee of the f other’s 
will was not : — Held, on a demurrer filed by G., 
that the length of time since the execution of the 
deed falling short of twenty years could not be 
set up by him on demurrer. O' Kelly v, Glenny, 

9 Ir. Eq. E. 25. 

Claims by Creditors against Executors and 
Administrators.] — Where a party has lain by a 
great length of time, and suffered estate to be 
distributed, he shall not have an account, Heroy 
V. Binwoody, 4 Bro. 0. 0. 257. And see 2 Yes, j. 
87, 

Stated accounts by men of fall age, after a 
great length of time, not to be set aside against 
an executor. Western y, DartwrigM, Sel. Oa. Oh. 
34: -A A- 

In a creditor’s suit, a claim was carried in 
before the master in respect of transactions which 
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occxuTccl as far back as the year 1703. The 
principal xvituess in support of the claim was 
sixty-three years of age, and the circumstances 
to which he deposed had taken j lace when he 
was between thirteen and sixteen years oltl ; and, 
upon minute investigation of his evidence, it 
appeared to contain some variances and incon- 
sistencies tvhich were not explained : — Held, that 
considering the circumstances and the age of the 
witness, and the length of time since the event 
happened, the claim ought to be disallowed. 
Strother Y. iJuttoo, 17 L, J., Ch. 87. 

Claim hy Mortgagee against Mortgagor’s Re- 
siduary Legatees. j— In 1843 G. morigaged to 
solicitors a freehold farm, fui'niture and stock, 
the mortgagor being permitted to use the furni- 
ture and stock, but not to sl*11 without consent 
of the mortgagees. In 1859 G. died, having by 
his will bequeathed the furniture to his unmar- 
ried daughters, and devised the farm to A., B. 
and C. u},)on trust to allow his uninarried daugh- 
ters to occupy it, they keeping down the mort- 
gage interest, and having bequeathed his residuary 
personal estate to A., B. and C,, whom he 
appointed executors upon trust for sale and 
division among his children. By a codic 1 the 
testator directed tliat his unmarried daughters 
should pay a rent of (100/. for the farm, and on 
their giving it up it should be let. With the 
knowledge of the mortgagees, tw'o of the testa- 
tor's daughters continued to carry on the farm 
as tenants to the trustees of the will, and for 
that purpose used the furniture, and took part 
of the farming stock at a vr.luation as against 
their shares of residue. In 1861 the executors, 
with the knotv ledge of the mortgagees, sokl the 
remainder of the’ testator’s residuary personal 
estate, consisting almost entirtiy of farming 
stock, and distributed the proceeds among the 
residuary legatees pursuant to the trust of the 
will, the two daughters who were tenants of the 
farm applying their shares in carrying it on. In 
1863 one of these two daughters married, where- 
upon her husband took a lease from the trustees, 
and bought out the interest of the unmarried 
daughtci* in the stock and furniture. The inte- 
rest on the mortgage was, by the direction of the 
trustees, paid to the mortgagees by the tenants 
of the farm out of the rent, the mortgagees 
giving receipts to the tenants only. In 1862, the 
interest having been unpaid from August, 1880, 
and the security being worthless, the legal per- 
sonal representative td the surviving mortgagee 
. sued G.’s executors for an alleged devastavit in 
having distributed G .’s resitluary personal estate 
without providing for the mortgage debt QBlahe 
V. Gale (22 Ch. J). 820)), when it was declared 
that the executors were not liable for a devastavit, 
but judgment was pronounced for a sale, and for 
administration of G.’s estate. Under that judg- 
ment the chief clerk certilied that the seciiriiy 
was unsalable, and allowed the payments by 
the executors to the residuary legatees, but the 
order on further consideration was made without 
prejudice to any proceedings the plaintiff might 
take against any other persons than the execu- 
tors. Thereupon, in 1885, the plaintiff brought 
an action against \ he residuary legatees for pay- 
ment of the mortgage debt out of G.’s assets 
received by them : — Held, that although the legal 
debt under the mortgage was still subsisting, and 
was in no w^ay barred by statute, yet that the 
plaintiff’s claim against the residuary legatees, 
being in the nature of an equitable demand, tvas 


1 barred by lapse < f tiiiic an<l acquiescence. Blohe 

V. GuXe^ 55 1., Ch. .559 ; K2 Cii. I), 571 j 55 

L. T. 234 ; 34 W. 1C 535—0. A. 

Legacies.] — Legacy presumed to be paid after 
a great length cf time. Fothcrhy v. ll.irti Uhjo, 

2 Yern. 21. 

Payment of a legacy presumed aft- r about 
forty vears without demaiul. Joiu^'i v. 'Tarhoj-rii/o. 
2 Yes!! J. n ; 4 Bro. G. 0. 115. 

ITiirt5’--nijie years, under cei tain circumstances : 
— Held, to be insutlicient to justify piesiin.q lion 
of payment of legacies. Shiehla v. 3 Jur. 

9,5t). , 

Every fair pi'csumption shall be made against 
a stale demand ; and where at bar the title can 
be only made good by record, or by a jutent 
which cannot be found, such instrumenrs shall 
be presumed to have been lost. Piolicrlo'j v. 
Stamford {Loro). 2 \'cs. J. 581. 

After thirty-tive years a legacy would be 
barred on presumption of satisfaction. J a. 280. 

Bill by next of kin for personal estate, secured 
by mortgage, given to a ebarittu 'i he will was 
dated in 1754. Ho bill was hied till 1792, and 
the court then ordeied a reference to eiutuire 
into circumstances. S. C., 4 Bro. 0. 0. 21 L 

A testator bequeathed to his widow a pecu- 
niary legacy and a life annuity. She survived 
him twenty-eight tmars, and after her deatli her 
executrix filed a bill for their recovery. Ho 
explanation was given of the circumstances, and 
no proof of any intermediate payn’.ent. Thu bill 
was dismissed on the ground of great laches. 
Piittison V. Ilaudie.'iirorth, 10 Beav. 375. 

Where Charged on Land.] — Power to 

lend legacy on personal security to those taking 
real and pei-sonal estates upon which it tvas 
charged ; no presumption that it was thus lent 
so as to exonerate the real estates, although more 
than thirty years had elapsed. JLor/ier Y.Sayner, 
C. P. Cooper, 166. 

Legatees, who.-c legacies were charged on real 
estates, subject to prior charges, not affected by 
lapse of time so long as any of the prior chinges 
subsisted. Faulkner v. Piuiiel, 3 Hare, 212. 

Rent-Charge.] — Ho limitation, before 3 (k 4 
Will. 4, c. 27, to a rent-charge at law or equitj". 
But demand might be excluded by presumjitioii 
from length of time and acquiescence, btacli- 
house V. Bar nut on. 10 Yes. 467, 

la the Case of Trusts.] — If there be no doubt 
of the or. gin and existence of a trust, this court 
tvill not allow lapse of time to enable those wlio 
are mere trustees to appi-opriate to tliemselves 
that which is the property of otiiers ; but, in 
questions cf doubt whether any trust exists, and 
whether those in possession are not entitled to 
the property for their own benefit, the court will 
pay the utmost regard to the length of time 
during which there has been enjoyment incon- 
sistent with the existence of the supposed t rust. 
Att,-Gin. V. Fishmongers' Co. (PnmUms Will). 

5 Myl. A Or. 16 ; 5 Jur. 693. Affirming 2 Beav. 
588. 

Between cestui qiie trust and trustee no lapse 
of time will preclude an account from the com- 
mencement of the trus>t ; in a case in ^vh^eh the 
relation of trustee aiul cestui que trust continues, 
the transactions between them are not closed, 
and the delay of the claim is attributable to the 
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tniytci' iioi having given to his cestui riue trust 
tiiat inhij'tnation to v^■hich he was e:nritie<i, and 
accouiitv<i with him in such manner as he ouglit. 
Wedderhui'u v. WedderhuviL 2 Jvceii, 722. ^Af- 
finned, 4 Myl. k Cr. 4-1 ; S L. 3.. Ch. 3 77 ; S Jiii\ 
596 . , ■ ■ ■ ' ■ 

Time is no bar in cases of direct trust ; it may 
be otherwise if there has liceii a direct and inele- 
pendent dealing between tiie tiiistees and cestiiis 
que trust after the relation lias teiTuinated. 
A'. (■:, 2 Kecru 749, 

Where a trust lias been created by tlje acts of 
the ])arries themselves, time is no bar to a suit 
relating to any transaction that has taken place 
ill eonncciion with the trust property. Clauri- 
tardeWMarqvld) v. nennlnq.,'66 ileav. 175; MO 
L. J., Ch. 8G5 ; 7 Jur. (N,s.)‘ni3 ; 5 L. T. 108 ; 

E. 912. 

A trustee and cestui que trust have no privilege 
against lapse of time, if the party from whom 
they claimcil accpiiesced, and omitted in his life- 
time, for several years, to take any stej[>s to set 
aside the sale of an estate, which was purchmed 
from him by his solicitor. 1 h. 

G., being trustee of moneys for S. and his 
children, died in 18H8, having devised his copy- 
hold and freehold estates to trustees upon trust 
to sell and pay the proceeds of sale to his 
executors in aid (T In’s persoinil estate, and after 
the payment of his debts he gave the residue of 
his personal estate, including such proceeds of 
sale, to his wife absolutely. Tlie trustees allowed 
the widow to enter into [)Ossession of the copy- 
holds, but sold the freeholds and ajjplied the 
proceeds as directed by the will. In Ls53 S, and 
two of his children filed a bill on behalf of them- 
selves and all otlier creditors of G., for adtninis- 
tration of his estate. They then learned that the 
widow was in possession of the copyholds, but 
they took no step to obtain possession of the 
rents, or to obtain a receiver. The estate being 
insufficient for die payment cf his debts, three <if | 
the children of S. (who had died in the meantime) I 
instituted a suit in 1805, to claim the rents 
received by the widow since the death of her i 
husband, and praying for a declaration that the ' 
trustee of G.’s -will was guilty of a bieach of 
trust in allowing her to receive the rents : — 
Held, that the plaintiffs w'erc barred, from re- 
covering bv their own laches. (iwqRne v. Gdl^ 
20L. T. oOS. 

A bill by a cestui que trust against the repre- 
sentatives of his trustees for an account of rents 
and profits arising from cottage property, after 
the laj'ise of upwards of twenty years from die 
sale of such piroperty, was dismissed, with costs, 
on the ground of laches and acquiescence. 
Bright v. Legerton^ 2 De G. F. k J. GOG ; 30 
L. J., Ch. 338 ; 7 Jur. (K.S.) 559 ; 3 L. T. 713 ; 

9 W. E. 239, Affirming 29 Beav. 60. 

A court of equity will not allow a dormant 
claim to be set up when the means of resisting 
it, if unfounded, have perished, much less cast 
ii]Rm a defendant the burthen of proving such 
an affirmative as that forty years ago cottage 
rents were properlj’' collected, when the witnesses 
who might have proved the fact are all dead, 
Ih 

- A. died in 1822, having devised certain pieces 
of land, houses, and cottages, to trustees to apply 
the rents in paym.cnt of an annuity until a child 
of one of his (the testator’s) two brothers reached 
tw^enty-one. then to be sold and invested for 
payment of the annuity and for the benefit of the 
children.of his two brothers, such children being 
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j entitled to the surplus of the rents rmcl profits. 
Oiic brother died without is-sue, the other left two 
I children, of wdiom A, wras one. he attained 
tw^enty-one in January, 1839, The trustees sold 
the estates in July, 1839, and invested the pro- 
ceeds in the funds: The trustees had alT since 
died, the survivor having died in 1851. A. filed 
a bill in August, 1859, against the representatives 
of the deceased trustees, for an , account of the 
1 ents am I profits omitted to be received by the 
ti'ustees from the death of the testator until the 
estates wmre said Held, that the claim was 
halved. Ih, 

Although the trust was an express trust in its 
creation, it wms not a contmumg trust so as to 
prevent lapse of time being a bar. Jh, 

The court will, not establish a trust in favour 
of a ]daintiff wliere his owm evidence in support 
of it is uncorroborated, or wdiere a considerable 
length of time has elapsed betw'een the creation 
of the trust and the as.s.ertion of the claim to 
i establish it. Poole v. Fo.rwJl, 11 L. T. 441. 

A testator died in 1809 ; his grand-daughter 
came of age in 1829 ; she then executed a relea>se 
and maiTitd in 183G ; her father died in 1850, 
and in 1 852 she instituted a suit to make his 
estate liable for the profits made by him (he not 
being a trustee) by the employment of part of 
the trust moneys made ; — Held, under circum- 
stances, that assuming her right, there W'as 
nothing to justify the delay in"^ instituting the 
suit. Earlier Y. Idle xam^ 26 Fenx. 295. 

The wrongful receipt and conversion of trust; 
property place the receiver in the same situa- 
tion as the trustee from wdiom he received it, 
and he is subject to the same liabilities as the 
trustee himself. In such a case relitf is given 
on the ground of fraud, and not of con- 
structive trust ; lapse of time, therefore, is no 
bar to the suit. Ihdfe v. Gregory.^ 34 L. J., 
Ch. 274; H Jur. (K.S.) 98; 12 L. T. 1G2 ; 
13 W. E. 355. 

A sum of 6661.. secured by a promissory 
note, W'as specificidly bequeathed for the 
benefit of E., a mairicd w'oman, for her life, 
with 3-eiramcler for her children, 'i'he executor 
of the W'ili, E.’s husband, delivered up the note 
to G., ih(3 debtor (wdio had full kiiowdedge of 
the trust), in discharge of a private debt. 
Tw'cnty years afterw'ards E. and her children 
instituted a suit against G. for the recovery of 
the money : — Held, that the right of E. to a 
life interest in the money w'as not barred by 
lapse of time. Ih. 

A bill alleged a bieach of trust by a 
deceased tenant for life under a settlement, in 
the application to the liquidation of a charge 
on the settled estates of the proceeds of part 
of such settled estates, while there was in his 
hands, as personal representative of the settlor, 
personal estate of such settlor primarily applic- 
able to the liquidation of the charge : — ^llekl, 
the alleged breach of tru.st having taken place at 
least thirty years back, that the plaintiff: w'as 
not entitled to an, account of the settlor’s 
personal estate. 3/orris v. 3f(jrHs, 28 L. J,, 
Ch. 329 ; 5 Jur. (X.S.) 229 ; 7 W. R, 249— L.JJ. 

"^^^here a trustee admits that the trust-money 
has not been paid, but that it has remained for 
a length of time in his hands, quasre, wdiether 
any length of time wdll operate as a bar to the 
lawful claimant in a court of equity. Cator v. 
Croydon Canal Co.^ 4 Y, & 0. 405. Affirmed, 
13 L. J., Ch. 89 ; 8 Jur, 277. 

B., a trustee of a wdll, who was also tenant 
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for life of the residue, omitted to invest it. , Application to cst aside Sales or Leases.]— 
UpfiiL his death, in 1834, H., a widuw, hecame i Apphcatiiui to imi)(jach a sale to a trustee must 
al>solutely entitled to the fund. H. resided be made within a ^reasonable time. Chalmer y, 
with anti was maintained by her son, who was Bradley^ 1 J.<ScW. SU. 

B.'s executor, and she took no steps to obtain A bid was tiled in 1859 by legi 


A bill was tiled in 1859 by legatees under a 


pavinent of the fund during her lifetime. She vvill against the representatives of a devisee in 
died in 1858. A bill, filed in 1803 by the repre- trust, impeaching a sale made by hini in 1816 
sentatives of H. against the representatives of as being at an undervalue, and in reality a sale 
the representative of B. to recover the fund, to the trustee himself. The court made a decree 
was dismissed with costs, on the ground of the in the favour of the legatees : — Held, that though 
lapse of time, llodyson v. BiUy^ 32 Beav. 221 ; the claim of the legatees was not barred by lapse 
11 W. E. 559. * of time or acquiescence, yet as the evidence 


Trustee sells the lands to one who had no showed that the sale was made bona fide, and 


notice of the trust, and, after a fine and five 
years’ non-claim, re-purchases the land, De- 
creed he should stand seised in trust, as before 
the sale, Bo'cnj v. Smithy 1 Vern. 60 ; 2 Ch, 
Oa. 124. 


not at an undervalue, the bill must be dismissed. 
Baher v. Bet% 4 L. T. 3 ; 9 W. ll. 472. 

The tenant for life of an estate, who was 
also devisee in trust in remainder for the children 
of the testator, with a power of appointment by 


Under a tru.st-deed dated in 1806, the will amongst them, purchased and obtained 
trustee after the performance of certain from the objects of the power a release of their 
trusts was to pay the .surplus rents to the owner reversion at an undervalue, and devised the estate 
during his life. The owner died in 1816; the to her son in fee, charged with debts and legacies, 
trustee died in 1818 ; and in 1828 a bill for an The son took possession of tlm estate, and paid 
account was filed, by the representatives of the oS the legacies and charges fourteen years and a 
former, against the representatives of the latter, half after the death of the tenant for life, and 
The answer was filed in the following year, hut seventeen years after the purchase of the rever- 
no further proceedings were taken until 1839, sion. The assignee of one of the vendors, an 
when the cause was set down : — Held, that no object of the power, who had become insolvent, 
such laches existed as to bar the account, held filed his bill to set aside the sale : — Held, that 
also, that as regarded the lapse of time, the case the lapse of time was a bar to the relief, and 
was to be looked at in the same light now as at that the mere circumstance of the poverty of the 
the filing of the bill. Blclmmn v. Holland cestui que trust was not sufficient to excuse the 


(Lotd')^ 2 Beav. 310. 


Charitable.] — Bequest to the corporation 


delay. BuherU v. Tumtall^ 4 Hare, 257 ; 14 L. J., 
Oh. 184 ; 9 Jiir. 292. 

A testator gave to his daughter all his estates 


of E. on trust for the benefit of the poor of the for her life, wdth remainders over, with power to 
town of E., with a proviso that, if the corpora- grant mining leases for twenty-one years. In 
tion of E. should, for one whole year, neglect to 1840 the daughter granted a lease for twenty- 
observe the directions of the will, the gift should one years and died the same year. In 1846 the 
be utterly void, and the property he transferred next tenant in tail attained twenty-one, and 
to the corporation of L. in trust for a hospital in executed a disentailing deed. He then gave 
the town of L. After the corporation of E. ha( I notice to the lessees to give up the lease, alleging 
acted in disregard of the directions of the will, that it was invalid, but took no further pro- 
wl th the knowledge of the cori)oration of L. and ceedings, and in 1852 he sold the e.state to the 
the hospital, for more than twenty years, a suit plaintiff, who was his agent. In 1860 the plain- 
was instituted on behalf of the hospital, claiming tifi: filed a bill against" the lessees to have the 
the property under the proviso : — Held, that lease declared void, on the ground of there being 
the delay of the plaintlfis in making their no power under tbe will, and that it was ob- 
claim, furnished no ground of defence against tained by fraud : — HelJ, that he was disentitled 
it, either to the corporation of K. or to the to relief, on the ground of laches alone, no pro- 
attorney-general, as representing the general ceedings having been taken until fifteen years 
interests of the charity in that town. Ohrid's after the tenant in tail attained twenty-one. 
Hospital V. Grainger^ 1 Mac. & U, 460 ; 1 Hall JEh'-ned v. Vwia7i, 9 L. T. 785 ; 12 W. E. 295. 

& Tw. 533 ; 19 L. j., Ch. 33 ; 14 Jur. 339. Affir- 
ming 6 Sim. 83. In Claims for Specific Performance.] — Bill for 

Where the attorney-general sues in the court a specific performance of a covenant whereby 
of chancery for the vindication of an en- the plaintiff was solely to have a pit in the 
dewed public charity, neither acquiescence nor defendant’s ground for digging black stone ; 
lapse of time will be any bar to the pro- proved that the defendant had for above sixty 
ceeding. Caircross v. Lorimer^ 3 Macq. H. L. years been in quiet possession of this pit for 
827* digging black stones. Bill dismissed. Bcolejield 

But there is no such principle or rule where v. Whitehead^ 2 Vern. 127. 
the suit is instituted by .private individuals in Where a tenant for life, with remainder to his 
a matter afiecting solely their own interests, issue as tenants in common in fee, conveyed the 
On the contrary, in such a case acquiescence lands as if he had the fee thereiii, to a purchaser 
and lapse of time will he a bar. Ih, in 1794, and died in 1820, and the children filed 

a bill in 1837 against the purchaser, claiming 

Eeconveyauce of Legal Estate Pre- under the articles, and praying a specific exe- 

sumed,] — Beconveyance of the legal estate pre- cution of them : Held, that there was not such 
sunaed under obscure circumstances after a acquiescence upon their parts as enabled the 
great lapse of time, though the possession court, exercising its discu'etion under 3 and 4 
originally not adverse, but under a trust; Will. 4, c, 27, s. 27, to refuse them relief. Thomp 
upon that presumption a specific periomance so7h v. Simpson, 1 Dr. & War, 469. 
decreed against a purchaser. Hillarp v. Waller, Whatever effect time might have in preclud 
12 Ves, 239, - , , . ing relief against a bargain of a remote period, 
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it affiirds no ground for a court, of equity to 
enforce it, if shown to have iieen originally 
illegal. MohniijY. L" Eatnmfje^ Beat. 414. 

Tenant for Life in Beceipt of Income.] — Where 
a tenant for life under a ivlll has been hi the | 
receipt of the income of a fund for thirty-live 
years, the court will allow her to continue in 
such receipt, without directing a reference to 
inquire as to the existence of debts due from the 
testator s estate. Nouiulatj v. BalU^ G Jur. 550. 

Action for Waste against prior Tenant for 
life.] — An expectant tenant for life in re- 
mainder, who sees a tenant for life in possession, 
improperly cut timber, and takes no step to 
prevent it during his life, cannot, in a suit in- 
stituted nearly twenty years after the death of 
such prior tenant for life, charge his estate witli 
the burden of making good the value of the 
timber so improperly cut by him ; and upon 
the principle of preventing the assertion of 
stale demands, the lapse of time alone will 
form a bar, in equity, to such a suit, although 
the statute of limitations has no application. 
miroourt V. WhUe, 28 Beav. 303 ; 30 L. J., Ch. 
681 ; 6 Jur.(N.S.), 1087 ; 8 W R. 715. 

A devise contained in the will of the prior 
tenant for life of his estates for the payment of 
debts, held not to prevent the lapse of time 
from operating as a bar, because, at his death, 
the amount due in respect of the timber im- 
properly cut had not been ascertained, and 
therefore there was no debt in existence upon 
which the trust for payment of debts could 
operate. 

In Claims for Dignities.] — Length of tiuic is 
no bar to a claim, to a dignitj) though if a series 
of persons entitled to it do not assert their right, 
that may raise a presumption against the right, 
if not accounted for. llastuigs Peerage^ S Ci, k. 
F. 144 ; West, 621. .And see JCbitore {Countess) 
Y. Kintore {Bari), supra, col. 1716, 

c. "Waiver, 

General Principles.]— Delay is not waiver, in- 
action is not waiver, though it may be evidence 
of waiver. Waiver is consent to dispense with 
the notiee~Per Bowen, L.J, Selim/m v. Qarjit, 
67 L. X, Oh. 609 ; 38 Ch. D. 234 ; 59 L. T. 283 ; 
36 W. li. 513. 

What amounts to in general. See judgment 
of Fry, L.J,, citing Wilhnott v. Barber (infra, 
col. 1731), in Bussell v. Watts, 25 Ch. D. 559 ; 
50 L. T. 673 ; 32 W. R. 026—0. A. 

In order to constitute acquiescence, or a 
waiver, it must be shown that the party said 
or did something to give tiie court a jurisdiction 
it did not possess. Mere respectful acquiescence 
in, or submission to, the ruling of a court, will 
not amount to a waiver of a right to complain 
of an illegal decision. Beaudry v. Montreal 
QXayor), 11 Moore, ,P. 0. 399 ; 6 W. R. 346. 

Mere laches in asserting a right to an interest 
executed is not sufficient in itself to disentitle 
a party to relief from a court of equity, but he 
may by standing by waive or abandon his right. 
Clarle v. Mart, 6 H. L. Gas. 633 ; 27 L. J., Ch, 
616. ; 5 Jur. Cn.s.) 447. 

Practice — Waiver hy One Plaintiff.] — Ac- 
quiescence by one of several co - plaintiffs 
precludes the interference of the court upon an 
interlocutory application as much as upon de- 
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cree; although some of the co-plaintiffs arc 
infants. Marker v. Marker, 9 Hare, 15 ; 20 
L. J., Ch. 246 j 15 Jur, 663. 

Parties cannot be said to aqcuiesce in the 
claims of others unless they are fully cognisant 
of their right to dispute them, Ib, 

Waiver by One Defendant.] — When a 

plaintiff’s case wholly fails, it cannot be aided 
by the gift or waiver of one defendant, as 
against his co -defendant, llolUnfjsworth v. 
Skakeshaft, 14 Bcav. 492 ; 21 L. J., Ch. 722. 

Demurrer.] — Acquiescence merely pre- 
vents the special protection by injunction, but 
on a demurrer it must be such as to disentitle 
the plaintiff to any relief whatever. Gordoyi v. 
Cheltenham liy., 5 Beav. 229. 

Knowledge of Bights — Onus Probandi.] — A. 
mortgaged leaseholds. On his death his execu- 
tors "took possession, received the rents, paid 
the interest on the mortgages, and applied the 
surplus for the benefit of the beneficiaries. The 
property proved insufficient to pay the mortgage 
debt : — Held, that the onus of proving acquies- 
cence is on the person alleging it, and to show 
acquiescence ho must show a standing by with 
a full knowledge of what was being done, and 
an acquiescence in the devastavit ; and that this 
had not been proved. Marsden, In re. Boiodeih 
v. Layland, 54 L. J., Ch. 640 ; 26 Oln D. 784 ; 
51 L. T. 417 ; 33 W. E. 28. 

Acquiescence in what has been done will not 
be a bar to relief when the person alleged to 
have acquiesced has acted, or abstained from 
acting, through being ignorant that he possessed 
ridits. Beaueharnf 01aTT) v. Wbm, L. E. 6 
K L. 223 : 22 W. R. 193. 

Waiver or acquiescence, like election, presup- 
poses that the person is fully cognisant of his 
rights, and neglects to enforce them. Vyvyan 
V. Vyvyan, 30 Beav. 65. 

Where acquiescence is relied on, it must be 
shown that the person acquiescing was aware 
of the matter in which he acquiesced, and of 
the effect of such acquiescence. Strange v. 
Books, 4 Giff. 408. 

Acquiescence without full knowledge of the 
circumstances cannot be of anv avail. Prideaiix 
V. Lonsdale, 1 K R. 565 ; 32 L. J., Ch. 317 ; 9 Jur. 
(N.s.) 488 ; 8 L. T. 109 ; 11 W. R, 531. 

There can be no acquiescence in acts in which 
the party is ignorant that he has a right to dis- 
pute. Chohnondeley v. Clinton, 2 Her. 362 ; 16 
E, R. 167. 

A party is not bound by acquiescence when, 
ignorant of his rights. Chambers, Bm gyaHe, 2 
Mont. & Ayr. 476, 

Acquiescence imports full Imowledge, and a 
cestui que trust cannot be bound unless he has 
been fuRy informed of his rights, and of aR the 
material facts. Life Association of Sootland v. 
Siddall, 7 Jur. (is.s.) 785 ; 4 L. T. 31L 

A waiver must be an intentional act with 
knowledge. Barnley (Marl) v. X. C. J* J>. My., 
36 L. J., Ch. 404 ; L. R. 2 H. L. 43 ; 16 L. T. 
217 ; 15 W. R, 817, 

A party by acquiescing may raise such 
difficulties as to prevent the court from inter■< 
f ering to remove temporary bars. To charge a 
party with acquiescence he must be affected with 
knowledge of the facts acquiesced in. Blenner- 
hasset V, Bay, 2 Ball k B, 137, 
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Where the facts constituting fraud are in the accept a part of the principal. The representation 
kno'-viedgei of the party, and he lies by for twenty- was untrue : — tlid the waiver, which was 
five rears, he cannot get relief. 118. made upon a fj*audulcnt representation, did not 

A “party acquiescing and receiving money affect the riglit of C. to insist upon his security 
under a misap])reliension of his rights, not for the balance of the principal as against A., 
bound by it as in case of a contract for a and subsequent equitable in cumbnincers under 
disputed title or the compromise of a litigated A. Jo7i(>sY, Thoma..<(, 11 W. E. 50. 
right. M. 128. Fraud cannot be condoned unless there is full 

knowledge of the facts and of the rights arising 

Submission to Wrongful Act.] — Semble, out of those facts, and the pai-ties are at arnrs 

that mere submission to a wrongful act com- length, v. 4.3 L. J., Ch. 240 ; 

pleted without the knowdedge of the person l. s Ch. S81. 
whoie right is infringed, cannot bar his right of 

action; although it may afford a ground for Contract.]— The right of a person dealing 

refusing relief under some circumstances. De with a company to set aside a contract, fonnded 
BuHnelie v. Alt, 47 L. J., Ch, 381 ; 8 Ch. D. 286 ; on the latters unintentional mismpreseiitation, 
38 L. T. 370. may be waived or released, expressly oj* in- 

directly. Baiilt of Bind'Hdan, China and Japan, 

Solicitor.] — Where there was no acquies- Li re, Camplell, Ex parte, 42 L. J., Ch. 771 ; 

cence with knowledge of rights, a lapse of ten L. B. 9 Ch. 1 ; 29 L. T. 519 ; 22 W. E. 113. 
years was held not to affect the rights of a client n mi p -» 

seeking to set aside a purchase by his solicitor. , — T Ratification.] — The inanager of a bank 

Amtui V. Chamhers, 6 Cl. & F. 1. obtained an advance tor himself on his personal 

credit. On liquidation of the bank, the accounts 

Presumptive Notice,]— Upon one of the were debited with this advance as made to the 

sections of a railway, deposited with the clerk of bank, and the bank, in ignorance of the facts, 
the peace, there was a note that a particular acquiesced in this Held, that acquiescence 
road, therein delineated, was to be stopped up, must be founded on a full knowledge of the facts, 
and another was to be substituted for it Held,' and must be in relation to a transaction which 
that the public were not thereby affected with may be valid in itself, and not illegal, and that 
notice, so as, upon the ground of acquiescence, was no ratification by the bank. Banqiio 

to be precluded from obtaining an injunction on Jacpie-^-Cartlen Banque BEpargrie de MonU 
the company's proceeding to stop up the road. 57 L. J., P. C. 42 ; IS App. Cas. Ill P. C. 

6'- i De G. & Sm. 75 , lo Bankruptcy.] — A bankrupt was refused his 

jur. certificate on the ground of fraudulent conceal- 

By both Parties.]— Silence as to a legal of property. Subsequently a consent order- 

right, when the facts are known to both parties, for annulling the bankruptcy wus obtained, 
will not be an aoquijscence in equity to bind the tWs the assignees discovered that other 

silent party. CnfU v. MicUleton, 2 K. & J. property had been concealed by the bankrupt, 
19i ■ 1 Jur (ifs) 1133 f'ooy presented a petition to disciiarge the 

' Ani sea cases under next section. annulling order, and filed a bill to restrain the 

bankrupt from getting in the concealed property. 
Fraud.]— Xo act will amount to a confirmation The petition was dismissed on the ground that 
of an impeachable transaction unless the party the assignees having been aware of previous 
has become aware of the fraud, and that his act fraudulent concealment, could not be held to 
will have the effect of confirming it. Murray have consented to the order on the faith of the 
V, JPahner, 2 Sch. & Lef. 486. And see Blenncr- bankrupt having made a full disedosure of his 
liasmt V. i).iy, supra. property Held, that the proceedings in the 
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Lease.] — An Intcndina; ca’anot fhrowaiiy 
resy.jnsihilLty ii]H)n the «oiiciloi- of the lessor, by 
a si;np]e aopci] that ‘Mie was suni tlie solicitor 
would not h.'t hiiij do anytliing' \vrori,ij.” J{aher~ 
da,s-hi'r,s C\k v. Im:ie, 3 Jur. (x.s.) 611. 

Effect of, as Estoppel.]— iXobody ought to be 
estopped from aveiTing' the truth' or asserting a 
just demand, unless liy his acts, or words, or 
iiegleefc Ids now averring the truth or asserting 
the dcinanfl. vrouid work some wrong to some 
otlier person, who has liecn indiieed to do some- 
thing. or to abstain from doing something, by 
reason of what he has said or done, or omitted 
to say or do, Adamf^m, Ex pnHOy (hlDe, In Tt\ 
47 L: J., Bk. lot); 8 Ch. 11. 817 ; 88 L. T. 920; 
20 VB. K. 892. 

Statutory Sights by Person BeneEted.] — 
Edward III., granted by charter to the citiy.ens 
of London that no market within seven miles 
round about the cit}" should be granted by the 
king or Ins heirs to any one. In 1682, by charter, 
Charles II. granted to the predecessors in title of 
the plaintiffs the right to hold a market in or 
about Spital Square on Thursdays and Saturdays : 
— Held, that the charter of Edward HI. had the 
validity of a private act of parliament ; that its 
intention was that no market should be granted 
for seven miles round the city ; that there being 
evidence of user of the market at the least since 
1728, the city must bo taken to have waived 
their rights under the charter of Edward HI. 
G. E. Ihj, V. GdJsmUl, 54 L. J., Ch. 162; 9 
App. Oas.'927 ; 52 L. T. 270 ; 33 W. K. 81 ; 49 
J. B. 260— H. L. (E.) 


d. Confirmation. 

And infra, 4 c. 

Knowledge of Law and Facts.] — In order to 
work confirmation, the party said to confirm 
must know the law as well as the fact, Coelievell 
V. Oholmeley, 1 Russ. & M. 418. 

In order to make out a case of confirmation, it 
is necessary to prove, not only knowledge of 
facts, but of the rights flowing from them. 
Sayuieman v. Alaclienzie^ 1 J. & H. 613 ; 30 L. J., 
Ch. 838 ; 7 Jur. (.v.s.) 1231 ; 5 L. T. 175. 

Confirmation must be by a person acquainted 
wnth his rights, and knowing that the trans- 
action was iln])eachable. Bunlay* v. Tredemilcdt^ 
2 Ball k B. 317. S. P., Roche v. O'Brien, 1 Ball 
& B. 339. 

Deed of confirmation must be free from fraud. 
Equity will not relieve a party apprised of his 
rights, confirming former acts. Ih, 

No act will amount to a confirmation of an 
impeachable transaction, unless the party has, 
become aware of the fraud ; and is also aware 
that his act will have the effect of confirming it. 
Alurray v. Palmer, 2 Sch. & Lef. 486. 

All acts to effect confirmation must be volun- 
tary, and done with the intent to rectify that 
which the party knows he is entitled to disaffirm. 
Molony v. E Estrange, 1 Beat. 413. 

ITndue Intuenee.]— There can be no con- 
firmation of a fraudulent gift obtained through 
undue influence by a donee standing in a con- 
fidential relationship towards the donor unless 
there is full knowledge on the part of the latter 
of the facts and the rights arising out of them, 
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aud an absolute release from the undue inflaeiice. 
Moxon w Payne, 43 L. J., Oh. 240. 

A 'woman under the influence of her step- 
fatlier executed a bond as surety for an advance 
to him. On action brought on the bond, she 
executed a second bond as surety to secure the 
amount of the judgment and costs. She had no 
independent advice. Six years after on action 
brought on the second bond, she filed a bill to 
set them aside Held, that she was not barred 
by laches. Earmpson v. Ashhee. 44 L. J.. Oh. 195 ; 
L. B. 10 Ch. 15 ; 31 L. T. 525 ; 23 W. k 38. 

Sale hy Tenant for Life,]— Where A. sold an 
estate, and conveyed it in fee simple, wdth the 
usual covenant for further assurance, and 
became bankrupt, and it was considered that he 
was tenant in tail only, it was ordered that the 
commissioner should execute a deed of confirma- 
tion to purchaser. Erlpp, Ex parte, Phelps, In, 
re, 1 De G. 293. 

Tenant for life made a lease exceeding his 
power, with a covenant for quiet enjoyment, and 
he and the remainderman conveyed the estate in 
fee subject to the leases: — Held, that this did not 
amount to a confimiation of the lease by the 
remainderman. Brawpin v. Gorges, 7 Ir. 
Eq. R. 283. 

A deed executed by a tenant for life, and his 
son, an infant, tenant in quasi tail in remainder, 
was held to have been rendered a valid bar by 
subsequent dealings of the son with the property. 
Alien V. Allen, 1 Con. k L. 427 ; 2 Dr. k War. 
307 ; 4 Ir. Eq. R. 472. 

Settlement— Lease not Within Power.] — By 
settlement, A. was tenant for life, with re"!nain- 
der to J. for life, with remainder to the first and 
other sons of J. in tail male, with remainder to 
J. in fee ; and A. and J. were empowered to 
make leases. By lease not according with the 
power, A. and J. demised part to G., and cove- 
nanted for quiet enjoyment. On the marriage of 
F., the eldest son of J., J. and F. joined in re- 
settling the estates, which were limited in the 
usual course of family settlements ; and J. and 
F. covenanted that the lands were free from en- 
cumbrances, “ such leases as have been heretofore 
really aud bona fide made only excepted.” J. 
having died, F. obtained judgment for possession 
of the lands leased : — Held, that by the settle- 
ment, F. had confirmed the lease and an injunc- 
tion was granted. Gray v. Knox, 5 Ir. Eq. 
R. 465. 

Confirmation by Will.]— Where a settle- 
ment, incomplete as to part of the property 
comprised in it is subsequently confirmed by the 
will of the settlor, the confirmation perfects the 
settlement, as a testamentary instrument, so that 
the doctrines of ademption and lapse apply. 
Bizzey v. Flight, 45 L. J., Ch, 852 ; 3 Oh. D. 1269 ; 
24 AY. R. 957. 

Lunacy of Settlor.] — A testator having 

left his son 10,OOOZ. by will, expressed an in- 
tention, verbally, of settling 10,000L stock on the 
son’s marriage, and became insane. The mar- 
riage took place, and the 10, COOL stock was settled 
accordingly. The testator then had a lucid 
interval, and on being told of the transaction 
did not disapprove thereof: — Held, that the 
testator confirmed the settlement by not expres- 
sing any disapprobation during this lucid interval. 
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Sniicm Y. Brnvjm, 11 L. J., Oh. 57; 5 Jur. ( that the lease shoxikl he established. Smith y. 
1053. Lnw, 1 Atk. -189. 

Party Confirming Deed.]— If a deed of con- Mortgage by Infant.]— Where a party takes 

firniation is execiitcd under a ^mistal?e, and ^ lease of infantvs lands, and the infant on 
the ]')arty (;on1i3*ming is dead, it is doubtful coming of age mortgages the property to the 
whether a court of equity would permit parties lessee V deed referring to the lease, this is a 
ciainring imrler him to take advantage of the confirmation of the leiise. Stonj t. Johnmi. Z 
mistake, Cholmondeley v, CUnto% 4 Biigh, I ; y &: C 586' 

22Ii. B. 83. 


been signed by the plaintiff under pressure or Mamed Wo a . 

duress, reversed, the court being of opinion that Improper Investment] — Quaere, whether a 
the plaintiff, with a knowledge' of all the facts, married woman entitled to the interest of a 
had voluntarily acted under the agreement, to fund to her separate use, without restraint upon 
the prejudice of the defendant. Ormes v. anticipation, can be bound by acquiescence in 
JSeadel, 2 De G. F. & J. 333 ; 30 L. J,, Oh. 1 ; an improper investinont of the fund. v. 

6 Jur. (N.s,) 1103 ; 3 L.T. 3U ; 9 W. B. 35. Ilodgsim, 27 L. J., Oil. 449 ; 4 Jiir. (x.s.) 252 ; 

6 W. Ih 355. 

Lease.] — That w^hich can be avoided by entry 

maybe made good by confirmation. Bqyla v. Creneral Eule.] — The inattention or laches of 
I/ysayJit, 1 Bidgw, P. 0. 395. a married woinan cannot hint lier right. Blands 

ford V. Marlhoronyh^ 2 Atk. 545. 

Agent— Purchase by.] — An agent employed 

by a young man to sell a reversionary legacy Settlement.] — On the marriage of a female 

shall "not be purchaser at an under-value, and infant, property in reversion wu-s settled to her 
nothing shall amount to a confirmation until the separate use for life, remainder to her children, 
vendor be fully apprised that he might be re- Part of the property fell into pos.se3sion during 
lieved against the original transaction. Crowe the life of the first husband, and the other part 
V. Ballard^ 2 Cox, 253 ; 1 Ves. J. 215 ; 3 Bro; during the life of a second. 8'he married again, 
C. 0, 117 ; 1 B.. E. 22. her third husband having notice of the settle- 

An agent employed to sell an estate, secretly ment : — Held, that the wife not having repudi- 
buys it himself in the name of a trustee. He ated the settlement upoji her first disco verture, 
cannot call for an execution of the trust until must bo considered as having adopted it, it being 
the transaction is confirmed by the vendor, for her benefit to do so, and that it was binding 
Woodhnm v. Meredith^ 1 J. & W* 204. on the husband who had notice of it. AMon v. 

MeBougall^ 5 Bea v. 56 1 1 L. J,, Gh. 344 ; 6 

2. By what Persons. 

a. Infant. Disco verture .] — A promise during coverture 

Infant Defendant, l-Infanoy of defendant no does not bind a wife ; but if ropoatod after the 
excuse for plaintififi delay. Jonea v. Mer- ^ 

villB, 3 Ves. J. 11 ; 4 Bro. 0. C. 115. Whero husband and xvife assign for value a share 

Bankrnptey.]— A petition to annul an adjudi- of a fund in which the wife hail a vested interest in 
cation in bankruptcy on the ground of the remainder expectant on the death of a tenant for 
infancy of tho bankrupt, which was not pre- life, and the wife and the tenant for life outlive 
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band Held, that- joining the husband in tlie 
deed of assignment was eonfirinatory of the deed 
of settlement, and consequently^ the assignment 
by the wife was valid, Maher v. Ilohhs, i'Y. k J. 
317 ; OL. J., Ex. Eq., 12. ■ . . 

■ ''' c. Company. 

Permitting Expenditure.]— Where a company 
stands by and permi ts vvorks to be exec iited 
^Yhere its premises are situated, the effect, for 
acquiescence, will be the same as in the case of 
an individiiai, Laird v. Birlmikead Ily,, 

500 ; 20 L. J., Ch. 218 ; 6 Jur. (H.S.) 140 1 L. T. 

loO ; 8 W. E. 58. 

Where a company has stood by and seen works 
performed, it will be held to have assented to 
them, as much as if the company had been an 
individual. JItU v. Sonth JStaff()rdf!h/re By.. 
11 Jur. (N.s.) 192 ; 12 L. T. 63-L.JJ. 

Consent in Writing.] — A board having 
statutory power to consent in writing to a parti- 
cular act is not hound by tacit acquiescence, 
Merr v. PrestonXCorp oration'), 46 L. J., Ch. 409 ; 
6 Ch. D. 463 ; 25 W. R. 264. A7ul see cases 
infra, col. 1746. 

3. Notice aj^d Duty to Ikquipe. 

Lease for Lives.] — The assignee of a lease for 
lives, which contained a covenant for renewal 
upon the dropping of any life, provided application 
were made within six months, omitted to apply 
for a renew'al within six months : — Held, that 
he might have known the facts if he had used ; 
reasonable diligence, and acted with ordinary j 
prudence. Harries v. Bryant. 4. Buss. 89 ; ! 
28 R. B. 15. ' ' j 

Contents of Deed.] — Where D. was entitled to 
possession of lands under a deed of gift in his 
possession, but allowed C. to remain in posses- 
sion : — Held, that as D. had been guilty of 
laches in not finding out the mistake earlier, he 
was entitled to an account only for six years 
before the filing of the bill, and an additional 
period during which he was abroad. Denys v. 
Shuelibiirgli, 4 Y. &: C. 42 ; 5 Jur. 21. 

Next of Kin — Distribution of Estate.] — 

Though the distribution of an intestate’s estate 
under a decree among the next of kin does not 
conclude the rights of persons who may have an 
equal title, yet the court will not assist other 
next of kin who, wdth full notice of the proceed- 
ings, neglected to prosecute their claims. Saivyer 
V. BircJwiore, 1 Keen, 825 ; 2 Myl. & Cr. 611 ; 6 
JL. J., Ch. 277. 

Notice that Claim will be Resisted.] — Effect of 
notice that a claim will be resisted, in excluding 
an objection to relief, on the ground of laches. 
MorUon v. Moat, 9 Hare, 266 ; 20 L. J., Ch. 513 ; 
15 Jur. 787. 

Sale by ^ent —Account.] — The plaintiff con- 
signed a ship to Gr., for sale, fixing a minimum 
price of $90,000. G-. employed the defendant 
with the plaintiff’s knowledge, and he bought 
the ship himself for $90,000, and resold it for 
$160,000. Four years after the plaintiff: filed a 
bill for an account of the profits ; — Held, that 
there had been no such laches on the part of the 
plaintiff as to disentitle him to relief. Be Bimeke 
V. Alt, 47 L. J., Ch. 381 ; 8 Oh. D. 286 ; 38 L. T. 
370. 
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Disclaimer of Landlord's Title.]— The act of a 
tenant disclaiming his landlord’s title .shall not 
affect his landlord’s title, if be have no Iniow ledge 
of such act. Hovemdm v. Annesley (Lord,), 'I 
Sch. & Let 624 ; 9 K, B. 119. 

But if the landlord, having notice of such dis- 
claimer, does not proceed for the forfeiture, the 
Statute of timltations will run against him. J h. 

Voluntary Deed.]— A person seeking to set 
aside a voluntary deed, on the ground of undue 
parental influence, must not be guilty of un- 
reasonable delay. Tnruer v, Collim. 41 L. J., 
Ch. 558 ; L. E. 7 Ch. 329 ; 25 L. T. 779 ; 20 
W. B. 305.- ^ 

T., entitled to certain funds, was persuaded by 
his father to settle such funds on trusts. Four- 
teen years after T. filed a bill to have the deed 
rectified Held, that though in its inception the 
transactionAyas voidable as having been brought 
about by undue influence, the plaintiff had by delay 
forfeited his right to set aside the deed except as 
to part which had never been explained to him. 
lb. 

Lease — Eepresentation, ] — Where intended 
lessors, in executing an agreement, acted upon a 
representation by the lessee as to what had taken 
place between their own solicitor and him, and 
their attention was directed whether this repre- 
sentation was cojTect ; but they took no step to 
question it for three years : — Held, that the 
delay was strongly confirmatory of the fairness 
' of the transaction. Martin v. Py croft, 2 l)e (x. 
M. & G. 785 ; 22 L. J., Ch. 94 ; 16 Jur. 1125 ; 
IW. R. 27, 58, 

Specific Performance.] — Specific perform- 
ance of agreement to grant lease refused, 
plaintiff having delayed to file his bill for more 
than two years since notice from defendant of 
his intent not to perform contract. Heapy v. 
mu, 2 Sim. k S. 29. 

Contract to lease mines not completed in time, 
and defendant gave notice to rescind unless the 
plaintiff complied with certain requisitions within 
fourteen days, and later on he stated his intention 
of abiding by that notice. A bill was filed five 
months after. A demurrer allowed, the notice 
having put the parties at arm’s length the 
plaintiff had been guilty of unreasonable delay 
in taking proceedings. Iluxhain v. Llewellyn. 
28 L. T. 577 ; 21 W. R. 570. 

Breach of Trust.] — Breach of trust by not 
making proper investment in 1837. Bill filed in 
1849 by plaintiffs, who had notice of the state of 
the investment : — Held, that they were barred by 
laches and lapse of time. Browne v. Cross, 14 
Beav.- 105. ' 

Charter-party.] — k. shipowner on the 20th of 
March chartered his ship to A. for a voyage to 
Hong Kong. The freight was payable “ on the 
delivery of a certificate to the charterers, signed 
by the consignees,” of the delivery of the cargo. 
On the 24th"March the shipowners assigned the 
freight to C,, who gave no notice to A. until 
November. It turned out that on the 23rd of 
March A. had sub-chartered the ship to B., whose 
agent at Hong Kong had paid the freight to the 
agent there of the shipowner: — Held, that A. 
w^as liable to 0. for the freight, and that C.’s 
laches in giving notice had not deprived him of 
his rights. Yowng -^. Lindsay, 27 Beav. 405. 
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4. What x\cts Amount to. 

, a. Xiaches or Belay. 

Judgment not satisfied.] — Upon a bill filed by 
a creditor before the 3 & 4 Will. 4, c. 27, to 
enforce a judgment of twenty-eight jmars’ 
standing, the plairitiJf gave evidence of the in- 
solvency of his <lebtor during the greater part of 
that period ; — Held, that such evidence would 
nut avail against the fact of his not having 
sooner attempted to enforce the judgment. 
Grenfell v. Gt rdle^stone^ 2 Y. & G, 6G2 ; 7 L. J., 
JSx, Eq. 42 ; 1 Jur. 940. 

Mines-— Breaking Boundaries.] — The boun- 
daries berweeu two coal mines were settled by 
agreement in 18G2, and in 1804 a release was 
executed, by which all previous wrongful acts 
w-ere condoned and released on both sides. In 
1863 the defendants broke into the plaintiffs’ 
mine, hut the plaintiffs were not aware of this 
when they executed the release with the defen- 
dants : — Held, that the -wrongful acts committed 
in 186*3 were not condoned by the release of 1864, 
the plaintiffs having no .reason to suspect that 
the settlement made in 1862 had been broken. 
Bealeslastleal Conimissionera v. JS\ B, My.^ 4 Ch. 
B. 845 ; 36 L. T. 174. 

Held, also, that there were no laches attribu- 
table to the plaintiffs for not having discovered 
the damage prior to IS 70. Ib. 

Kuisance.] — Plaintiff and defendant were 
neighbours from 1832 till 1851, when new works 
■of the defendant’s were put. up, and the plaintiff 
brought an action for damages in 1854 and on 
arbitration obtained damages and costs. In the 
same year the defendants put up larger works. 
The piainti-ff thereupon filed his bill :—Helcl, 
that the plaintiff hat I not been guilty of laches. 
Bnmdhent v. Inqjerlal Gas Ca., 2 Jxxr, (N.s.) 
1132. 

Arrears of Bent.] — Neglect to enforce payment 
of rent deprives a lessor from recovering more 
than six years’ arrears of rent ; but, as to accru- 
ing payments, the right is constantly renewed, | 
and therefore the doctrine of laches would not ! 
apply. Arclihold v. Soully^ 9 H. L. Cas. 360 ; 
7 Jur. (N.S.), 1109 ; 5 L. T. 160. 

Tenant for Life.] — Held, that the merely 

lying by during a tenancy for life, by persons 
who could not until its termination have re- 
ceivetl the money, and wdio, possibly, might not 
become entitled to the estate, did not constitute 
laches. Kinvan v. Kennedy^ Ir. K. 3 Eq. 472. 

Lease— Specific Performance. ]— A. assigns his 
interest in lands to B., in consideration that B. 
shall make a lease back to A. of a portion of the 
lands, and in consideration also of a loan of 200^. 
by B. to A. B. covenants to execute the lease 
subject to the repayment of 200^. for which B. 

. bus a judgment ; no lease actually made ; but 
A. remains in possession of his portion ; B. lends’ 
further sums to A., and obtains judgments, and 
then conveys the lands, and assigns the judg- 
ments to C, 0. Issues writs of ,fi. fa* on the 
judgments, and procures a sale of A.’s equitable 
interest, and on ejectment brought, A. is turned 
out of possession ; A. files his bill for relief and 
execution of a lease, but from embarrassment in 
his ciroum.stance8 does not further prosecute the 
.suit More than twenty years later the house 


of lords decreed specific performance, Moore v, 
Blake, 4 Dow, 230. 

Mere Assertion of E'lghts,] — A continual claim 
without any active steps in support of it will not 
keep alive a right which -would otherwise be 
barred by laches. Lekmami v. Me Arthur, L. B. 

3 Ch. 496 ; 18 L. T. 806 ; 16 W. E. 877. 

Held, that the continual assertion b}?- the 
plaintiffs of their rights, without taking any 
steps to enforce them, had no effect in removing 
the bar arising from lapse of time. Cleyy v. 
Bihnondson, 8 i)c G. iH. Sc G, 787 ; 26 L. J., CIi, 
673 ; 3 Jur, (N.S.) 299. 

Trust.] — If a person who claims a trust 

fund, and has served the trustees with notice, 
does not exei’cise due diligence in asserting h'is 
right before the court, the court will authorise 
the trustees to disregard the notice. Lonergaa 
V. Stou-rton, 9 L. T. 196 ; 11 W. E. 984. 

Patent — Infringements.] — The owners of a 
patent for 'wheels, having discovered that several 
companies were violating their patent, brought 
an action against one of such companies, but did 
not give notice to the other companies. The 
action was not decided until after the patent had 
expired. Thereupon ihe plaintiffs filed a bill for 
an account of profits, and an injunction against 
another of the companies, complaining of acts 
done nine years before : — Held, that the delay 
was not excused by the pendency of the action, 
but wuis fatal. Smith v. L, S) S. W. B>y,, 1 Kav, 
408 ; 23 L. J., Ch. 562 ; 2 Eq. E. 428 ; 2 W. B. 310. 

Practice — Injunction.] — Laches may be a de- 
fence to an applicaiion for an injunction by way 
of information as well as upon a bill. Effect of 
a protest in negativing laches. Att.-Gen, v. 
She-field Gas Consumers, 3 De G. M. h G. 304 ; 
22 L. J., Ch. 811 ; 17 Jur. 677 ; 1 W. E. 185, 

Creditor having been restrained from proceed- 
ing at law on account of decree obtained, allowed 
to prosecute suit, where proceeding on decree 
delayed for some years. Powell v. Wallworth, 

2 Madd. 183. 

Creditor — Security.] — A creditor having it in 
his power to obtain warrants for payment of an 
American loyalist’s debt out of his estate there, 
is bound, on being referred to that property by 
the defendant, to make it available, as far as he 
can ; but where the creditor is not informed of 
that property, no laches can be imputed to him. 
Peter v. Irriny, 3 JBro. G. C. 54. 

Trust to pay Bebts.] — A trust of real estate 
lor payment of debts does not remove from a 
creditor the consequences arising from his negli- 
gence or acquiescence. Harcourt v. White, 28 
Beav. 303 ; 30 L. J., Ch. 681 ; 6 Jur. (N.S.) 1087 ; 

8 W. E. 715. 

Under-Lease — EenewaL] — An under-lessee, 
entitled to a renewal upon payment of the pro- 
portion of his fines and expenses ought, if he ■ 
complains of the amount of such proportion, to 
apply without delay to a court of equity to assess 
the sum which he ought to pay, and if instead, 
after notice from his mesne landlord, he should 
delay the payment, the objection that the sum 
demanded was unreasonable wiE not excuse his 
laches. Chesterfield v. Mann, 9 Hare, 206. 

Agent sued by Brineipal.] — The character of 
the defendant as agent depriyes him of the 
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benefit of an objection that nii;/ht bo competent 
ito another person, as the ne.ij'lcct of the plaintiff 
in not bi'ing'ing forward thtnleniaiid at an earlier 
perioti, Hmumimi v. Ihnilthcp, o Ves. 485, 

Contract— Sescissioii.]— When a plaintiff to a 
bill for speeitic performance has allowed live 
znnnths to elapse after tlie defendant has re- 
scimied llie contract before filing his bill, it is 
n.ot a siihicient explanation to state that the 
defendant’s solicitor was sulfering from mental 
•aberration. Jhixiuim v. Llt‘welhj)i^ 28 L. T. 577 ; 
;2i W. K. 786. 

Poverty of Plaintiff.] — The objection of length 
'Of time is not answered by ^n'oof of distress or 
.fraud. Courts of eipiity have noticed poverty 
in a plaintiff, anterior to tlie commencement of 
the suit. But there is no case in which the 
'Court has said that that which waaild be a bar i 
to a rich man shall not be a bar to a poor man. 
JBijvnP y. Frero^ 2 Moll. 157. 

The court cannot attend to circumstances of 
•distress or embarrassment as an excuse for 
laches, whereb}^ the demand has been barred by 
lapse of time. ILm^iuJen v. Annedty (^Lord)^ 2 
.Sell. & Lef. 639 ; 9 E. E. 119. 

Payment of Money by Mistake.]— Tlie plain- 
tiff, by mistake, paid tithe rent-charge in respect 
<of lands not in his occu})a.tion. The plaintiff 
did not discover the mistake until the two years, 
limited by 6 & 7, Will. 4, c. 71, bad expired, and 
the defendants had lost their remedy against the 
lands actual Ij’’ chargeable : — Hekl, tliat there 
•was no duty cast on the })iaintiff which made 
Ins delay in discovering the mistake laches on 
his part ; and that he was entitled to recover 
back the amount paid. Durrant v. EocleshistU 
^cal Com.mis8}07wrs, 50 L. J., Q. B. 30 ; 6 Q. B. D. 
.234 ; 44 L. T. 348 ; 29 W. E. 443 ; 45 J. P. 
:270. 

Effect of, where Party not Prejudiced.] — 
Directors of a company made payments of divi- 
dends that had not been earned to 1878. In 
1886 the company was -wound up. In 1890 the 
liquidator brought an action airainst directors 
to recover the amounts improperly paid : — Held, 
that the creditors ought not to lose tlieir rights 
on account of the liquidator’s delay, since the 
defendants had not been prejudiced by it. 
Mamiie Life Asmrance Co. v. Sharpe., 61 
L. J., Ch. 193 ; [1892] 1 Ch. 154 ; 65 L. T. S06 ; 
40 W. E. 241— C. A. 

b, Acauiescence. 

i. Permitting Expoiditw'e. 

What Evidence E'eeessary.]— The relief in 
respect of expenditure, under an erroneous 
•opinion of title, or an expectation of a larger 
interest, or that the enjoyment would not be dis- 
turbed, with the knowledge or permission of the 
other party, requires a case of bad faith clearly 
made out. v. Spurrier^ 7 Yes. 231 ; 6 i 

E. E. 119. i 

Where acquiescence is relied on, it must be 
shown that the person acquiescing was aware of 
the matter in which he acquiesced, and of the 
offect of such acuuiescence. Stmiige v. Fooh$-., 
4 Giff, 408. 

Eraud,] — The acquiescence which will . 

deprive a man of his legal rights must amount to » 
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fraud,. The following are necessary elements : — 
(i) the plaintiff must have made a mistake as to 
his legal rights ; (2) he must have expended 
money or done some act on the faith of his mis- 
taken belief ,* (3) the possessor of the legal right 
must know of the existence of his own rigiit 
which is, inconsistent witli the right claimed by 
the plaintiff : (4) the defendant mast know of 
the plaintiff's mistaken lieiief of his rights ; (5) 
the defendant must have encouraged the [daintiff 
in the expenditure of mone}^ either directly or 
by abstaining from asserting his legal rights. 
Xvniinott y. ihjrher, 49 h. J., Ch. 792 ; 15 Ch. D. 
105 ; 43 L. T. 95 ; 28 W. E. 911. 

Eights of Stranger.] — If owner stands by 
and suffers a stranger to build on his land witli- 
oiit notice of title, stranger shall have the land, 
but there mast be no title or colour of title 
in the stranger to build. Att.'-Cren, v. BaUiol 
College^ 9 Mod. 411, See also 1 Austr. 185 ; 
Gilb, Eq, E. 85, 

Where a man, conusant of his right, suffers 
another to build <.>n his ground without setting up 
a right till afterwards, the court will oblige the 
! owner to permit the person building to enjoy it 
i quietly. EiiH Lidia Co. v. Vineeiit., 2 Atk. 83 ; 

I and see Kenney v. Broxon, 3 Ridgw. 518.' 

Knowledge of Title.] — The equitable rule as to' 
the effect of a person’s lying by and allowing 
another to spend money on his property, does 
not apply where the money is expended with 
knowledge of the real estate of the title. Bennie 
y. Yomxg, 2 Do G, & J. 136 ; 27 L. J., Ch. 753. 

During Minority,] — Expenditure on an estate 
claimed ■with plaintiff’s knowledge, but chiefly in 
his minority : — Held, no defence. Seott v. Scott., 
11 Ir. Eq. E. 487. 

Making Canal — Compsnsatioa.] — An act 
, authorised the making of a canal through lands 
of A., and upon payment of the compensation 
the land was to vest in the company, Ho 
arrangement was made in respect of compensa- 
tion with A. The canal was made “ with the full 
consent and approbation of and in accordance 
with the wishes of A.,” whose name was men- 
tioned in, the act : — Held, in equity, that A., 
having sanctioned the formation of the canal, 
was not entitled to retake possession, but only 
to a fair compensation : — Held, secondly, that 
persons who had bought A.’s property, with 
notice as to the canal, were bound by the same 
equity : — Held, thirdly, that this court might 
determine the amount of compensation. Beau- 
fort (Bn he) v. Patrick, 17 Beav. 60 ; 1 Eq. B. 
41 ; 22 L. X, Ch. 489 ; 17 Jur, 682 ; 1 W. E. 280. 

Eamily Agreement.]— Specific performance de- 
creed of parol agreement as to land, made as a 
family compromise, where there had been pos- 
session and improvements, and acquiescence hear 
i nineteen years. StocMey -v. StoeMey, 1 Y. & B. 
23 ; 12 B. B. 184. See also Stapleton v. Staple- 
ton, 1 Atk. 2. 

Agent and Principal.] — ^Where an agent had 
permitted his principal to expend money on an 
estate, which the agent afterwards claimed as his 
own, and to. which his real representative estab- 
lished a legal title by ejectment, the court granted 
an injunction to restrain an action brought by 
the agent’s representative for mesne profits. 
Cat&doT (Lox'd) v, Lewis, 1 Y. & C. 427. 

' se— 2 
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bill. Jl)k7mn Wyatt, 2 Be G. J, &: S. 28 ; 31?* 
L. J., Ch. 394 ; 9 Jur. (N.s,) 1333 ; 12 K. 284. 

Where Eemedy at Law.] — To an action for 
obstructing the plaintiff s lights and depriving- 
him ol support tp Ms buildings, an equitable 
plea, that the grievances complained of were 
occasioned by his pulling down a house and 
erecting another in its place, which he did witli 
the acquiescence and consent of the plaintiff, 
and on the faith of such acquiescence and con- 
sent he incurred expenses. Keplication, that the 
plaintiff acquiesced and consented on the faith 
of false representations of the defendant, i.e., that 
the grievances complained of would not result 
from his works : — Held, that the plea and the 
replication were respectively good. Bacu’s v. 
Mcii'shaU, 10 C. B. (N.s.) 697 ; 31 L. J., C. P. 61 ; 
7 Jur. (N.S.) 1247 ; 4 L. T. 581 ; 9 K. 86G. 
See Smith v. Hayes, Ir, B. 1 0. L. 333, 

The court will not entertain a suit w'here tk 
party has had ample opportunity of trying his 
right at law, and no action had been brought. 
Sioaine v. Q. K Ry., 3 K. B. 109 ; 9 Jur. (>T.S.> 
1196 ; 9 L. T. 571. 

Where a party had lain by and allowed expen- 
diture to be incurred, and a trade, which might 
be a nuisance, to be established, and carried on 
for a consiilerable period : — Held, that he was 
precluded by acquiescence from obtaining relief 
in equity, lb. 

Kuisance.] — To have a work, erected at 

great expense, removed by this court as a 
nuisance, the person complaining should have 
given notice not to proceed, otherwise the court 
will leave the complainant to law. Jones v. 
Royal Canal Co.^ 2 Moll. 319. And see Anon.^ 
2 Eq. Ca. Abr. 522, infra, col. 1770. 

Draining.] — Injunction against draining. 

with prejudice to a canal, before establishing a 
right at law, refused, upon laches of two years’ 
permitting expenditure. Btrmbiyliam Canal Ok 
515: 11 B. B. 245. 


Eight of Way,] — A company had constructed 
its line so as to leave the passage for a private 
road two intervals of nine feet three inches each. 
The interval required by the Railway Clauses 
Act was twelve feet. The plaintiff’s right of 
way was not disputed; but he had allowed the 
railway works to proceed, and the damage was 
of small amount : — Held, that the court would 
not grant an injunction to restrain the infringe- 
ment on the legal right. JVlntle v. Bristol and 
South Wales Union Ri/,^ G L. T. 20 ; 10 W. B. 
210 . 

Tunnel — Condition as to Building.] — ^A com- 
pany sold land over a tunnel to B., subject to 
the condition that he was to erect no buildings 
nor make any excavations, &c., but according to 
a specification approved in writing by the prin- 
cipal engineer. B. sent in plans for the approval 
of the principal engineer. The resident engineer 
never submitted them to the principal, but told 
B. verbally that he might proceed. B. proceeded 
with the works till the principal engineer saw 
them, and he at once condemned them as unsafe 
for the tunnel : — Held, first, that the approval 
of the company’s resident engineer was not 


V. Lloyd ^ 18 Ves, 

Canal — Permission to use Water.] — Agreement 
that as long as plaintiffs continued customers of 
the defendant, who owned a canal, they siiouid 
be allowed to use the superfluous water for 
works, of which they were occupiers under an, 
agreement for a lease with the defendant. The 
use of the water was not essential to the plain- 
tiffs’ works : — Held, that such an understanding 
did not form the foundation of an equitable- 
right. Secus, if the plaintiffs, with the know- 
ledge of the defendant, had incurred expense in 
establishing a manufacture for which the use of 
the water was necessary. Barnhart v. Tennant.^ 
39 L. J., Ch. 809 ; L. B. 10 Eq. 141 ; 23 L. T. 
137 ; 18 W. B. 639. 

An act for making a canal provided that “ it 
should be lawful for owners of lands to take 
water from the canal for the sole purpose of con- 
densing the steam used in working any engine, 
but for no other purpose.” The defendants were 
the owners of two mills, and were allowed by 
the defendants to lay down pipes for water to be 
used for other purposes than that mentioned in 
the act. After a lapse of several years : — Held, 
that the defendants were precluded by the 
acquiescence from disputing the right of the 
owners of the mill to obtain water for those pur- 
poses. Rochdala Canal Co. v. May., 22 L. 

Ch. 604 ; 17 Jur. 1001 ; 1 W. B. 278, 


hold, as nominee of certain persons for their 
benefit, and not for his own, upon the represen- 
tation of the plaintiff and others that he should 
incur no liability in respect of them ; that he 
never was to derive or did derive any benefit 
from the shares or the company ; that the plain- 
tiff knew the circumstances under which he 
became transferee of the shares, and stood by 
and permitted him to become such, and was un- 
justly and inequitably, and contrary to that 
representation, and in fraud thereof, seeking to 
charge and make him responsible as a share- 


holder, is bad. Bill v. Richards^ 2 H. & N. 311 ; 
26 L. J., Ex. 409 ; 3 Jur. (JS%S,) 520 ; 5 W. R. 
650; 

Light and Air.] — The plaintiff, on 28th March, 
allowed the defendant, a neighbour, to commence 
erecting' a building, the plaintiff being under a 
mistake as to the spot where the building would 
be. The building was begun on 8th April, and 
on the 24th a complaint was made, and on 
5th May a hill filed for an injunction and 
damages : — Held, that although there had been 
sufficient acquiescence to justify the court in 
refuslngan injunction, there had not been such 
acquiescence as to justify the dismissal of the' 
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BuildingliyTeiiaiit.]— Remaiiuicrmai'i lyingby, j the lease, stood by while a large snra was ex- 
andsufferiiigthetenant to layout money without I ponded by E. on tho lauds, and witnessed t lie 
^giving him notice of his intention to ijnpench his | execution of the lease. B. did not know' that 
critic, a ground of relief against the remainderman. ! the consent of A. was not valid in law : — lieid, 
.iShfumcm v. Braddrect^ 1 Sch. & Lef. 73. ! that the court had power to relieve the tenant. 

If a man stands by and allows another to | Bnrlte v. Prior ^ 15 Ir. Ch. K. lOH. 

•erot.'t a building on his ground, and he after- 
wards agrees as to the rent to be paid for it, he Company.] — Where a company has stood by 

cannot dispute the right of the builder to use the and seen works performed, it will be held to 
Land. Jlold v. Wlirotrriiff, 27 Beav. 510 ; 29 have assented to them, as much as if it had 
L. J., Ch. 11 ; d Jur. (N.S.j 2 ; 1 L. T. 23'). been an individual. Bill v. Bmth Stafford^dihe 

Where a landlord srands by and sees a tenant Hi/,, 11 Jur. (K.S.) 192 ; 12 L. T, 63 — L.JJ. 

■Hay out money on the faith of a promised lease. 'Whether a corporation of governors would be 
tin's may raise an equity analogous to that bound by the acquiescence of some, permittiug 
avliich is raised when one stands by and sees his expenditure, &c-, quiere. Maeher v. Foundling 
nseighbour spending money on his land. Hemble. Htuipitul^ 1 V. k B. 18S. 


yunri V. F&bian^ 35 L. J., Ch. 140 ; L. R. 1 Ch. 
35 : 11 Jur. (x.S.) 861 ; 13 L. T. 343. | 


The plaintiff entered into negotiations with a 
railway company for the construction of a tunnel 


Where a tenant under a void lease makes at his own expense, and the directors expressed 
gre.it improvements, with tlie knowledge and their assent to the project. The plaintiff with 
approbation of tlie landlord, he is entitled in the acquiescence of thn company, and the 
<i juity to a valid lease. Semble. Hardcaatle v. approval of their engineer, executed the iieces- 


>S-i- "fto^ 1 Anstr. 185. 

A. made a lease to the plaintiff, who afterwards 


sary works, and the communication was used by 
the plaintiff for two years and a half ,* but no 


rto )k a new lease for years, which was invalid, formal agreement was ever executed : — Held, 
.and expended 2,S00Z. in rebuilding. Defendant, that the company was bound by acquiescence, 
'the eldest son of A., during these improvements, notwithstanding the want of a formal contract ; 
toUl his father he had no right to make .such a and that the plaintiff had acquired a right of 
lease, but he never told the plaintiff, and plain- user which the company had no power to 
tiff wrote to him to desire he wnu Id keep one of terminate. Laird v, Birlienhead lit/., 1 Johns, 
the mills in repair ; — Held, that the plaintiff was 500 ; 29 L. J., Ch. 218 ; 6 Jur. (!StS.)'l40 ; 1 L. T, 
^entitled to possession as the son, knowing the im- 159 ; 8 W. R. 58. 
perfection of his father’s lease, suffered the plaintiff 

'to rebuild. Hanning v. Ferrers, Gilb. Eq. R. 85. Partnership,] — A partnership at will in a 

If a stranger builds upon tho land of A., mine hekl under a lease was determined b.y the 
isupposing it to be his own, and A. remains wil- managing partners giving notice of dissolution, 
fiiiliy passive, equity will not allow him to profit to the others. Bubsequently a new lease wjs 
hy the mistake ; but if the stranger knows that granted to the managing partners, who thence- 
itln; land upon which he is building belongs to forth carried on the concern at their own risk. 
A., then A. may assert his le.gal rights, and The partners who were excluded never assented 
take the benefit of the expenditure. And a to these proceedings, but continually insisted on 
iteaant building on bis landlord’s land, in the their right to a share in the benefits of the new 
.absence of such special circumstances, acquires lease ; they took no legal proceedings to enforce 
no right against him at the expiration of the their rights for nine years : — Held, that the 
tenancy. Bamsdenv.Bt/son, h. H. 1 H. L. 129 ; plaintiffs, having, with the full knowledge of 


12 Jur. (N.S.) 506 ; 14 W. R. 926. 


their rights, allowed the managing partners to 


If: a tenant at will builds on the land in the carry on a mining concern so long without 
I)elief that he thereby acquires a title to claim a taking any steps lo assert those rights, could not 
lease, and the lamllord allows him to build, be permitted to assert them now. Clegg v. 
knowing that he is acting in that belief, semble, Fdnto7tdstm, 8 De G. M. & G. 787 ; 26 L. J., 
that equity will interfere to compel the grant of Ch. 673 ; 8 Jur. (N.s.) 299. 

a lease. Zb. Held, also, that the continual assertion by the 

And see Bennie v. Young, supra, col. 1742. plaintiffs of their rights, without taking any 


a lease. Held, also, that the continual assertion by the 

And see Bennie v. Young, supra, col. 1742. plaintiffs of their rights, without taking any 
The owner of land agreed with a corporation steps to enforce them, had no effect in removing 
to take a lease of certain waste lands, to con- the bar arising from lapse of time. Ib. 

.•struct thereon a terrace walk, and the corporation 

,.a..sea resolutions accepting the proposal and . p.rmiWng the ftettlement or Dispontum 
providing for the stumping out of boundaries by 

a committee. The owner objected to the I J* 

boundaries proposed, but took possession of such Jointure,] — A., on marriage with M., settled a 

land as he considered necessary, and constructed jointure on her, with the approbation of B., his 
the terrace: — Held, that he 'was entitled to a father, who witnessed the deed. A, died. After- 
ioase, the corporation being bound by its ac- wards B. discovered that A. was only tenant for 
quiescence. Crooli v, Seaford Corporation, life, with remainder to himself in fee, and he 
' fl R. 6 Ch. 551 ; 25 li. T. 1 ; *19 W. R. 938. recovered at law. Per curiam, it is plain that 

the father thought the son had the fee, and that 
Consent to Underletting,] — A. made a lease he knew of the settlement ; considering the near 
‘of lands, with a condition against subdetting relation of father and son, the widow shall not 
without the consent of A., under his hand and be compelled to resort to the son’s covenant, and 
«eal. The lessee made an agreement for a lease make good the jointure out of his personal estate. 
•<of a part of the lands, with the consent of A., by Teasdule v. Tmsdale, Sel,, Oa. Ch. 59. 
letter, not under seal. B. purchased A,’s rever- 

i.sinn, subject to the agreement. C., the lessee’s Absolute Conveyance — Defeasance.]— A. made 
administratrix, applied to B. for permission to an absolute cotiveyance of lands to B. and his 
. eiake a lease to E. B, encouraged C. to make heirs, in consideration of 1,500Z., but on the next 
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day B. executed a defeas'-mce, declaring that, if strict settlement. After the decease of tlie 

A. or his heirs should within sixteen years pay settlor, ids heir-at-law, who was also tenant 

B. the l,5U0h, the conveyance should be void, for life iinder the settlcDient, conveyed all his 
B. entered, and, three years afterwards, made a iiitere.st in the lands upon trusts. Quiure, can 
settlement upon his marriage, to which A. was he afterwards insist that the voluntary settle- 
]n'ivy, hut took no notice of the defeasance, nient was void because A, was in a state of 
After B.’s death, A. set up the defeasance: — mental imbecility when he executed it. Jloddfi,' 
Held, that the intent of the conveyance to enable v. WillUnna, 3 Jo. & Lat. 1. 

B. to obtain a marriage settlement was fraudu- 
lent, and a perpetual injunction was awarded Covenant not to supply Water in District.] — 
against A., to stop proceedings under the defea- The B. company, po-sossiiig springs of water, 
sauce. Wehhcr v. Farmer, 4 Bro. B. 0. 170. co\miianted, upon selling to the A. company a. 

portion of those springs, that the.y would not 
Settlement.] — A. in consideration of marriage, supplj’- any part of the district which the A„ 
and of 5007. portion which he is to have with his company was authorised to supply by Act o£ 
wife by settlement, empowers his wife to dispose Farliameiit. The B. company afterwards 
of 2007. by her will ; thev live together, the wife supplied lessees of their own in the district 
gives the 2(107. by her will. The husband, not with water Beld, that a delay of twelve years- 
admitted to say he had not 5007. with his wife, in making the complaint did not amount tc> 
but shall pay the money. Korth v. Ansell, acquiescence. Hartlepool Ga^ and "Watfr dh. v. 
2 P. Wins. 618. " West Hartlepool llarhour and Jly., 12 L. T. 306... 

A. by marriage articles, in consideration of his 

wife conveying her lands to him, covenants to Eeference.]— -A. having a claim on property 

settle certain lands of his own in jointure, which he knew was the subject of a reference 
Neither the wife nor her trustees executed the between C. and D., suffered the award to be made- 
articles. After marriage the husband settles his without bringing forward his claim : — Held, that 
lands and recites the settlement to be in perfoim- he was bound by the award. Goi'ctt v. liich’^ 
ance of the articles, but never requires her to moiid, 7 Sim. 1. 
convey her lands. The wife is a party to this 

settlement. This settlement is a waiver by the Tithes — Payment by Mistake.] — If tithes- 
husband of the proposed conveyance by the wife, claimed by vicar are supposed to be payable to 
Lucy V, Moore, 4 Bro. P. C. 343. rector, and he makes no claim, but stands by and 

allows the vicar to take them, he is bound as- 

Strict Settlement Impossible. — Bill for a between him and vicar by the effect of such 

strict settlement after long acquiescence by laches. Manhy x. Lodge, i) Ml, 

plaintiff’s ancestors, and when impossible to bar 

the remainder, dismissed. Ptirlter v. FhllUpi^, Executor dealing with Assets.] — If an 
1 Yes. sen. 530. executor, in pursuance of directions contained 

in the will, carries on the testator’s business, and 

By Court.] — A settlement made under the in so doing contracts debts, the fact that he lias- 

court ought to provide for the children ; but carried on the business i/i his own name, and 
where that has been omitted, and the order that the testator’s assets employed in it are-' 
acquiesced in for a long time, it will not be ostensibly the executor's own property, will not 
suj)plied, Johnson v. Jolnison, 1 J. & W. 479. entitle a judgment creditor of the executor te- 

take in execution the testator’s assets. Lapse* 

Construction — Mistake.] — A court of of time and enjoyment of the assets in a. 

equity will not direct payment made under a manner inconsistent with the trusts of the- 

inidaken construct ion of doubtful clause in a will, coupled with the consent of t he bene- 
s.'ttlement to he refunded after many years of ficiaries, may, however, raise nn inference of a. 
acquiescence by all parties, and after the death gift of the assets by thorn to the executor, and 
of one of the authors of the settlement. CUfkm entitle his judgment creditor to take them in 
T. Coclilmrn, 3 Myl. & K. 76. execution. Pay v. Pay (G. Cooper, 2(U) dis- 

tinguished. Moryan, In re, Filly rent y. Pillgrem,^ 
Esme Covert— Copyholds.] — Feme covert with- ">0 L. J., Ch. 834 ; 18 Gh. D, 93 ; 45 L. T. 183. 
out husband’s joining, but in his presence, surren- 
ders her copyhold to use of her will or appoint- Mortgage.] — A voluntary deed, by wdiich a 

nient, and devises it. Qurere, whether good, father purported to convey his property to ins. 

Taylor Y, Phillips,! Yes. sen. 229, son absolutely, hut which did not carry into 

effect the whole arrangement between them, was^ 

ABSignmeiit by Husband,] — The wife does set aside at the instance of the father after the 

not acquiesce in assignments by forbearing to son’s death. Hughes v. Sea nor, 18 Vs. R, 1122. 
impeach till the death of the tenant for Ufe. A mortgage effected by the son upon the 
V. 3 Buss. 65 J 27 B. R. 15. S. P., property, the father, though in passcssion,. 

yacso?i V, Pennis, 3 Russ. 90. allowing the son to act as if absolute owner.. 

upheld. Jh. 

Eel 3ase by legatee. ] — ^A release and conveyance 

by a legatee and devisee to the trustee and Contract — Concealment.] — A charter-party 
executor held confirmed by acquiescence for made, oue- half of the freigliit at a certain sum 
six years before, and many intermediate acts per ton payable by the merchant to the owner 
of recognition, Pe Montmo'r&ney v, Pemreim^ of the ship in monthly instalments. There was 
\Yest, 64 ; 7 Cl, & F. 188 ; 2 Dr. & Wah 41()y also a memorandum of agreement providing: 

- : that the parties should be liable for the ex- 

‘ Imbecility of Settlor,] — A. entitled ' to real penses and interested in the profits in equal 
estate by voluntary conveyance - settled- it.- in moieties. The shipowmer deposited the charter- 
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with his bniikei’s ns security for his 
nccoiint and tlio nierchniit paid the liistalmeiits 
as they became cine. The ship-owner became 
bankrupt : — Held, that tlie merchant having 
enabled the shi] .'owner, by means of tlie ch<arter- 
party. to hold Idmscdf out as entitled to the whole 
freight, and having neglected to undeceive the 
bankeis ns 9ocm as he had found that they had 
taken a security upon such apparent title, he 
was precludc'd from afterwards asserting an}" 
erputy inconsistent -with that tide. Mangles v. 
iJixoiu 1 llac. H. 437 ; 1 Hall &; Tw. 542 ; 111 
L. J., Gli. 240. 

Tenant by the Curtesy.] — A father being 
advised that his daughter was entitled in fee to 
]>arts of freehold estates, subject only to a 
question whether he was not entitled to the rents 
thereof for life, as tenant by the curtesy, insti- 
tuted a suit, to which he was not a party, but in 
which he acted as next frienrl of his infa.rit 
daughter, and obtained n decree, inconsistent 
with any title in himself as tenant by the 
curtesy, and the father, still acting as next 
friend in the suit, obtained an order aj)proving of 
a deed containing a conveyance of the estates to 
tlie daughter in fee : — Held, that the proceedings 
and conduct of the plaintiff from the commence- 
ment of the suit were tantamount to a waiver, 
as against his daughter and her husband, of his 
right to curtesy out of the estates in question. 
jSloneY. Godfrey M j De G, M. A G. 76; 2 Eq. 
866 ; 23 L. j., Oh. 769 ; 18 Jiir. 524. 

Trustees — Transfer of Securities to Executors 
of Cestui que trust — !Siib mortgages made of 
leaseholds, the mortgagees, wdio were trustees, , 
rc'lying solely upon a valuation and report, which 
]}urported on the face of it to have been made 
at the rcfpiest of the borrower, and which 
founded the supposed value of the liouses upon 
a statement of prospective rents, none of the 
liouses be.ing let, nor were any deductions made 
for insurance or re|iairs. Tlio sub-mortgages 
were transferred by the trustees to the e.xecutors 
of the deceased cestui que trust under the settle- 
ment. The evidence showed that the executors, 
when accepting the transfers, had no information 
of the circumstances under 'which the invest- 
ments had originally been made : — Held that the 
executors, by accepting the transfers, must not 
be taken to have acquiesced in cu’ adopted the 
securities. Sniethtu'st v. JListlngs. 55 L. J-, Ch. 
173 ; 30 Ch. R 490 ; 52 L. T. *567 ; 33 W. R. 
406. 

c. Conffrmation. 

And see supra 1. d. 

Advance by Father to Son.] — A father, having 
advanced a child in bis infancy, upon his coming 
of age takes a bond from him to a greater 
amount than the sums advanced. The bond to 
be set aside altogether. Loose expressions in a 
letter from the son held not to be a confirmation. 
Cargyenter v. Meriot. 1 Eden, 338. 

Deed of Grift.] — In a suit to impeach a deed 
of gift to an agent, it was held that though it 
was voidable in its origin, yet the subsequent 
acts of the party impeaching it, assisted by his 
legal advisers, made it binding on him. I)e i 
Montmoreney v. Dercrenx.^ 7 Cl. & F, 188 ; West, 
64; 2I)r. &Wal 410. 

Power of Attorney,] — Where . a merchant gave 


mo 

I a power of attorney, and the attorney deposilud 
I deeds: with an insurance company tu sec a re 
I 12,0007., though the power of attorney was not 
sufficient, the merchant wrote to tlie company 
requesting the loan of (>,0U0^. to be secured on 
his ILssex property, which you now hold, in 
addition to the 12,600/. already advanced,” and 
professing his readiness to execute the mort- 
gage deed : — Held, that this was a confirinatinii 
of the security, Munuuig v. Burg, Tam. M7. 

Sale of legacy,] — A., having 500b given him. 
in case he should survive the testator's wife, sells 
it for lOOb to be paid by 5/. per annum, bur that 
if the testators wife should die before A., tlie 
rest of the money to ]>e paid within a. year 
next. A. does survive the testator's wife, and 
knowing the legacy was due, corihiins the bar- 
gain ; he shall be bound thereby, (.'ole v. GV/y- 
3 P. Wins. 290. 

Perpetual Annuity,] — A., by will, gave an 
annuity (winch he directed Vvh tu pay) to 1). 
for life, with power to her to dispose of same by 
writing., B., by will, devi.sed ihe saute to her 
sons. W., by will, ‘‘ratihed ami contirnied the 
annuity so given to B., and by lier be.]ucat}ie{i 
to her sons”: — Held, that the annuity was a 
perpetual one, and not merety for tltC life of B. 
and her children. Burl'e v. Lumhvrt. 2 Hr. A 
Wal. 608. 

Lease — Intoxication.] — T.case set asi.ie with 
costs, MS obtained by tiie contrived t\irl habitual 
intoxication of the lessor, immediately oncomijig 
Of age, at a very inadequate rent ; and acts of 
confirmation held not sufficient. Sstg v. Bar- 
whh, 1 V. k B. 195. 

Acceptance of Bent,]— Dcvi.see.s in trnst, 

having the legal estate -with a power of leasing 
in possession, until the eestuis que tru.stent 
attained twenty-one : leasc.s not conformable to ' 
the power void in equity, and not confirmed by 
acceptance of rent. Bowes v. Eti4 London 
Water loorhs Co.^ Jacob, 324 ; 23 R. il. 84, 

A lease was made by A., the heir-at-law, who 
had no power of leasing : — Held, voitl, and not 
confirmed by A. accepting rent, Bohsoii v. 
Flight. 34 L. J., Ch. 226 ;\l Jur. (N.s.) 147 : 
n L. L 725 ; 13 W. R. 393. 

Devise by Alien — Naturalisation,] — Alien 
devisee, in trust to sell, joins in conveyance, and 
afterwards obtains an act of naturalisation. 
This act does not operate to confirm the title 
of the purchaser under a conveyance made pre- 
viously. Fisk V. Klein, 2 Mer. 431. 

Solicitor — Fraud,] — A., a solicitor, 'v\uts en- 
trusted by a client 'with money to be lent on 
mortgage. He appropriated the money to his 
own use, and affer%vards being pressed by B. his 
client, olotained from another client, C.> fraudu- 
lently, and 'ivithout consideration, mortgages of 
equitable estates belonging to C. which he 
handed over to B. A. became bankrupt, and 
nearly three years afterwards C. discovered, for 
the first time, the nature of the transaction be- 
tween A. and B- z-— Held, that his claim had not 
been barred by , acquiescence or confirmation 
whilst he was ignorant of the facts constituting 
his equity. Wall v. Cockerell, 1 N. E. 486 ; 8 
L. X. 1 ; 11 W. E. 442. 
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5. Paeticulae Gases. , ■ 

objectic 

a. Objeotioas to Jurisdiction. 230 ; 4i 

Ko Jurisdiction.] — appeamuce or answ^er 
will give a jurisdiction to a limited court. Gretni * ‘ ^ 

V. lititherfortlb^ 1 Ves. sen. 471. Penn v. Balti- 
1 Yes. sen. 446. . 

A total want of jurisdiction cannot be cured 
bv the assent of parties. Jo7ie.^ v. Ow/m^ .5 D. & L. ^ 

(■-(>9 ; 18 L. J., Q. B. 8 : 13 Jur. 261. S. P., 

I’ostrr V. rT'ndermwd , -tr L. .1., E.x. 30 ; .3 E-t. I). „ “ *'■ 
3 ; 37 L. T. 389 ; 26 W. K. 94 ; Him v. Moptr, 

41 L. T. 4,17 : WellnUu v. If7?7«w, 4 El. & Bl. 

7.-.9 ; 3 C. L. E. 1187 ; 24 L. J., Q. B. 134 ; 1 Jur. ^ 

(N.S.) 134. 

Sheriff— 3 & 4 Will. 4, e. 43.]— Where in an “o* 

action for damages the sum indorsed on the writ 
w^as SI. ISj.t and the jury returned a verdict for 
3^. 14.^. 2d. : — Ffeld, the sheriif had no jurisdiction Jfilf 
under 3 k 4 Will 4, c. 42 (Writ ot Trial Act), s. ^ 

17, to try this cause, and that the objection was 
not too late, although an assent to try before the 
sheriS had been given by both parties. Lawrence J' 

V. WUeocJd, 11 A. & E. 941 ; 3 P. & D. 536 ; 8 notice 
.U P. C. 681 ; 8 L. J„ Q. B. 284. aJice oi 


has pleaded there, for by pleading the defendant irregularity, since the liberty or the subject is 
submits to the jurisdiction. But at the suit of question. Mande)’ v. Lalclte^ 61 L. J., On. 3 : 
the king prohibition lies, though the defendant [1891] 3 Ch. 488 : 04 L. T. 791 ; 40 W. R. 31. 
has pleaded. A/nw., 1 Yern. 301. 

Mandamus not Injunction the proper Remedy,] 
Piling Cross Bill.] — Filing a cross bill prevents — -Bi-ll hied in 1&6(:> for an injunction to restrain 
anv objection to the jurisdiction. Burqenit v. a locni board from polluting a brook. An answer 
Wheate, 1 Eden, 190 : i W. BL 121. ‘ interlocutory injunction granted. 

On the trial of the action in 1890, the objection 

r» -1 T£ • 1 • A- 1 was taken that the court had no jurisdiction ; 

Ecclesiastical Court. -If, m an ocolemstical by mandamus :- 

court a party is cited as resident within the Hold, that the defendants ought not to be al- 
juTisdiction, and appeal's and pleads without io,,.ea to raise that obieotion now ; and that the 
objection he cannot afterwards put that^faot in be dealt wifh as if the defendants had 

issue. C/iH^(s(e? V. d)ane//al, 6 Madd. ^to. waived any objection on this ground. Warmici 

x,-i- « -A -n 1 A n -(tti (ind Birmimluiiii Ca7ial \ . BuTmaiiii Jj. . Qli). 

Filing Affidavit— Bankruptcy.] — Where there ' 

was a contest as to priority between the solicitor Appeal-Grounds for.] -Before sessions were 
of a bankrupt and the equitable mortgagee bv held appellants gave notice to the clerk of the 
deposit of ti ic deeds on a petition by the ^„stices that objeetion would be made - if any 
solicitor i-Held, that there was no jurisdio- ustices who were rated in Yarmouth hoard the 
tm m bankruptcy, to determine the priority of ^ ig.- At the hearing this objection was 
lien; and that the inortga.gee was iiot precluded it overruled :-Held, that the 

from objecting to the jurisdiction by hl.ng afh- appellants were not precluded from contending, 
davits a.s to he merits. Alhsm^Hx parte, 1 support of the rule fora certiorari, that the 

IT chairman was tlisqualilied by reason of his being 
A creditor, resting upon a common law hen, bj^self a litigant although this latter objectioS 

1 f “'o ^ "-as not specffically mentioned in the notice, or 

to the Bankruptcy Court Act appeared moppo- „,ade bofhe the justices. Meff. v. Great Yar- 

eTo;i ^’oe-ohanceilor jj l/j C. 39? 8 Q. B. D. 525 ; 

who ordered that the matter should be referred -.t 
to the comnjissioners, to ascertain the rights ' • • ^ * 

of the several parties. The creditor attended 

the inquiry before the commissioners, but did b. Belay in Prosecutingr Suit, 

not draw up the order of the vice-chancellor: — t , . , 

Held, that this did not bring him within the 27eglect of Solicitor.] In a cause which has 
jurisdiction of the court Held, also, that filing ^^^ch delayed, the court will not, at the 

an affidavit is not a waiver of any objection to expense of farther delay, relieve the plaintiff 
the jurisdiction. Beid, Bsc parte, MilU, In re, 1 the consequences of the gross neglect of his 

Deac. & C. 250. solicitor. Turner v. Turner, 1 Swansfc, 156. 


Cross Examination on.]— Objection by Rights at Commencement of Suit.] — Delay, 

defendant to a summons to set aside a com- however great, in the progress of a suit cannot 
promise. After this the plaintiff filed his affi- deprive the plaintiff of rights which existed at 
davits ; the defendant then filed his affidavits the time of its commencement. Foster v. 
and cross-examined the plaintiff’s witnesses : — 3T3fah(m, 11 Tr, Eq. R. 287. 
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Interest.]-” When a suit has been instituted 
for the pur|)Ose of raising a siitn of money boa, ring 
in tc'rest, the court has no jurisiliction to with- 
hoid from the plaintiff the interest which 
accrued after filing the bill, on the ground of 
iaclies in the prosecution of the suit, however 
gross. liellUj v. Fitzgerald, I Dr. 122; 0 Ir. 
Eq. H. 3a5. 

Where Possession Claimed.] — Where the court 
eiuninarily interferes against the legal possessioHj 
it has a right to expect a plaintih; to proceed 
with the nuKst complete and honest diligence to 
obtain a decree. Delay in his proceedings con- 
stitutes an objection to the proposed inter- 
ference. Owen. V. Iloman^ -1 H. L. Gas. 997 ; 17 
Jur. 861. 

Taxing Bill — Bankruptcy.] — A fiat was sued 
out on the 7th June by an attorney against his 
<Iebtor, for his bill of costs, and the bankrupt ! 
was shortly afterwards discharged, having in- 
serted the amount of the attorney’s bill in his 
schedule. The bankrupt passes his* last examina- 
tion ; and on the 4th December petitions for an 
order to tax the attorney’s bill, with a view of 
superseding the fiat : — Held, that the bankrupt 
could not, after lying by so long, and after his 
previous admission of the debt, apply for such an 
order. Glngell, Ex- jparte, 2 Deac. & C. 546 ; 2 
L. J., Bk. 22. 

Issue to try Bankruptcy.] — After bankrupt 
has surrendered and ac(iuiesced a year and a 
half since the taking out the commission, an 
issue at law will not be directed to try the 
bankruptcy. Ex j)aTte. 1 Atk. 102. 

Administration— Trust.] — Wb, as administra- 
tor with the will annexed, was entitled to a 
mortgage of a colliery, W., C. W., and N. being 
entitled in equal shares to the mortgage money. 
W. was also receiver of the colliery and other 
estates held under the same title, in a suit in 
which the title of the mortgagor was disputed, 
and to which W. was a party. This suit was 
compromised, in 1847. In February, 1853, W. 
entered into an agreement with Y. for the pur- 
chase from him of the colliery. In June, 1853, 
€. W. filed a bill to have it declared that W. had 
made the purchase of February, 1853, as trustee. 
3n July, 1853, W. answered C. W.’s bill. In Feb- 
ruary, 1855, 0. W. allowed his bill to be dismissed 
for want of prosecution. 0. W., in 1857, filed a 
rsecond bill, to have it establishe(I that the pur- 
chase of 1853 was made by W. as a trustee : — 
Held, that C. W. had, by his conduct, disentitled 
himself to the relief sought. Whalley v. Whalley^ 

2 De 0. F. & J. 310. 

Pleading.] — The waiver in the first instance 
of giving in an allegation on the common 
condidit T— Held, not to operate as a renunciation 
altogether of the right. Hite hi figs v. Wood, 2 
Moore, 355. ' 

Presumption after Judgment.] — After a judg- 
ment in ejectment for non-payment of rent, 
everything, after an acquiescence for seventeen 
years, will be presumed to have been regularly 
done, Ele finer kassett v. Bay, 2 Ball B. 124. 


c. Proceedings before Arbitrators. 

Carrying out Award.]— If the terms of an 
agreement are to be 'ascertained by an awmrd, 
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being SO ascertained it shall be specifically per- 
formed, unless there has been acquiescence, 
Blundell Y. Erettareh, 17 Yes. 2ii. 

Objection to Arbitrator.] — Objection to ap- 
pointment, of arbitrator waived by attending 
him. liarmurt v, Itamubottotn, 1 J. ^ W. 511. 

Agent of one Party.] — A. having acted 

as agent for a x>urchaser of land, was afterwards 
appointed arbitrator on behalf of the purchaser, 
and the vendor appointed an arbitrator to act 
with him in settling the price to be paid : — 
Held, that the vendor had waived any objection 
to the purchaser’s arbitrator. Elliot and South 
De-con By., In re, 2 De G. k. Bm. 17 ; 12 Jur. 
445. 

Umpire.] — Y., the claimant’s arbitrator, 

selected W. as umpire. The parties went before 
the umpire on 11th October. On 3rd Kovember 
W. gave evidence on behalf of the respondents 
with respect to the value of other property in tlie 
neighbourhood, on claims against the respon- 
dents, The award was made on 22nd November, 
and on 20th December the claimant objected to 
W. as not being a disinterested person ; — Held, 
that the claimant had sufficient knowledge of 
the position of W. before the award was made, 
and having given no notice he must be taken to 
have consented to W. acting as umpire. Olo'ut 
and Metrojgolitan and District By., In re, 46 
L.T. 141. 

: ■ ■' ■ ; " 

Setting aside Award.] — After a submission 
' of all matters in difference, and an award made, 
a release given, and acquiescence of nine years, 
the award shall not besot aside upon a suggestion 
that the umpire had particular matters only 
under his consideration. Jo7ws v. Bennett, 1 Bro. 
P. 0.528. 

Owner Lying by.]— A. having a claim on 
property 'wdiich he knew was subject to a refer- 
ence between C. and D., suffered tlie award to be 
made without bringing forward his claim : — • 
Field, that he was bound by the award. Govett 
V. Bichmond, 7 Sim. 1. 

One Party Absent.] — The parties to an arbi- 
tration met on the business, and one of the 
parties was present only part of the time. On 
the foilowdng day the party had an interview 
alone with the arbitrator on the business of the 
award. After this the arbitrator made his 
award. The court refused to set aside the award, 
holding that, on the evidence, the party absent at 
the interview must be taken to have acquiesced 
in it. Ramilton v. BanJdn, Id L. J., Ch. 307 ; 
15 Jur. 70. 

Umpire Communicating with Party.] — Pend- 
ing a reference, the umpire held a communica- 
tion with the agents of one of the parties ; this 
fact being known to all the parties at the time, 
and the award having been made : — Held, that 
it was too late for either party to object on the 
ground of such communication. Mills v. Bowyers 
Society, 3 K. & J. 66. 

Valuation — Acceptance Under Protest.*^] — 
A plaintiff disputed an award of valuers, on the 
ground that it 'was made upon a wrong principle. 
On settlement he took the sum awarded, and 
signed a receipt, writing, “ under protest,” at the 
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top. He ^vaite':l TiinG months i—HekI, that he him on that ground.^ y. llancocli^ 7 Dc 

was precluded by delay and what amounted G. M. 6c G. 3UU ; 3 Eq. E. 689. 
to acquiescence from disputing the A^aluation. 

Parrot v, Shellard^ IG W. E. 928. d. lEatters of Contract and Agreement. 


Award out of Time,] — Award enforced, al- 
though made after the prescribed time; where 
both parties, without objection, allowed the 
arbitrators to proceed after that time. Jlaic'kes- 
worth Y. Prammall, 5 ilyl. & Or. 281. 

Where an awar<l was not made within the 
specified time, but one of the parties, not knowing 
that fact, takes it np and pays the charge for it, 
his doiiig so will not amount to a waiver of the 
condition as to time. Parnleif (^Earl") v. L. 
(\ d’- B. Bo{,, 36 L. J., Ch. 404 ; *L. E. 2 H. L. 
43; 16L. T. 217; 15 W. R. 817. 

Submission to Arbitration.] — In a bankruptcy 
matter a submission to arbitration was made 
witliout the leare of the court : — Held, that 
a creditor, having acted under the submission, 
was precluded from objecting to its informality, 
and was bound by the awarcl, Wyld, Air 
and Bi re. 30 Bk. 10 ; 7 Jur. (>T.s.) 294 ; 
3 L. T. 794 ; 9 W. E. 421-~L.JJ. 

Partners,] — An action against the managing 
partner of a coEiery, for trespass and damage.sby 
the adjoining owner, was referred to arbitration. 
The co-partners had no knowledge of the action 
until a'h‘.er the reference had been agreed to. 
They attended the reference, and did not object. 
The arbitrator assessed the damages at G,OUOZ. : — 
Held, that the co-partners had acquiesced in the 
.arbitration, and were bound by the award. 
Thomaa Y. Athrrton^ 48 L. J., Ch. 370 ; 10 Ch. B. 
185 ; 40L, T. 77. 

Assignees of Bankrupt,] — If the assignees of 
a bankrupt attend meetings under a reference 
to which the bankrupt was a party, ami make 
1.0 objection, they wall he bound by the award. 
Bod V. Herring^ 1 Euss. k, M. 153. 

Arbitrators Exceeding their Authority— Pro- 
test.] — If a party to a reference objects that 
the arbitrators are considering a matter not re- 
ferred to them, and protests against it, and the 
party, still under protest, continues to attend 
and cross-exam ine.s the witnesses, he does not 
thereby waive his objection, nor is he estopped 
from saying that the arbitrators have exceeded 
their autliority. Barley y. Price, 34 L. J., Q. B. 
8 ; 11 L. T. 205 ; 1 2 W. R. lOO.l— Ex. Ch. S. P., 
Jlicglfmd V. Loimides, 17 C. B. (jr.s.) 514 ; 33 
L.J., Cul\ 337; 10 Jur. (N.S.) 850; 12 W. E. 
1010— Ex. Ch. 

SpeciAc Performance.] — On an award relating 
to patent matters the arbitrator directed that 
neither of the parties should grant any licence 
of or work any of the patents, save under a 
licence from the trustees to be appointed under 
the award, ■which required the parties to nomi- 
nate trustees whthin fourteen days, and to 
signify their election to take licences within two 
calendar months from the date , of the award. 
The submission was made a rule of a common 
law court. In a suit for a specific performance 
of the award : — Held, that although one. party 
had nominated trustees and signified an election 
to take licences, there had not been such an 
acquiescence in the award as to justify the opart 
in enforcing a specific performance- of it against 


negotiations to Yary.] — Treaty and negotia- 
tions for a variation of the terms of a contract 
will not amount to a waiver, unless the circum- 
stances show tliat it w’as the intention of the 
parties that there should be an absolute abandon- 
ment and dissolution of the contract. liohumu 
y. Page, 3 Euss. 114 ; 27 E. E. 26. 

When Pirst Impeached.]— ‘Whei'c a party rests 
.satisfied with an agreement, and for some time 
treats it as fair, it is most material to ascertain 
the time ho first impeaches it ; for although he 
may be entitled to relief, by delay ho may lose it. 
Moromj v. O'Bm, 1 Ball & B. IIS. 

After Action brought on the Contract.] — xl, 
a-nd B. entered into a contract, and, a dispute 
having arisen, B. commenced an action in respect 
of a portion of the contract. A. tiled a bill for a 
specific pei'formance : — Held that B. could nut, 
after having commenced an action on the con- 
tract, set up in equity the defence of an alleged 
previous waiver of i't. A valid contract cannot 
be waived unless both parties assent, at the same 
time, to the proposal to put an end to it. 
taker Y. Fox, 13 L. T. 588 ; 14 W. E. 192. 


i What Evidence Hecessary.] — The waiver of 
a contract is itself a contract, and must be- 
acquiesced in by both parties, and, when relied 
on against a tenant, must be established by clear 
and unequivocal evidence. Ckvrolan v. Bvahazoa. 
3 Jo. k Lat. 200. 

Where A. wrote to C. stating that he would 
lease certain lands to C. for a stated term at a 
named rent and A. for some time received the 
rent named, but refused to execute a lease, A. 
was decreed to execute a lease on the terms, 
mentioned and to pay costs. Ik, 

A waiver of a sti})ulation in an agreement 
must, to he efiectual, he ma<le intentionally, 
and with knowledge of the circumstances. 
Barnleg iFarV) v. X. C. B, Itg,, 36 L. J., Ch. 
404 ; L. E. 2 H. L. 43 : 16 L.T. 217 ; 15 W. H. 
817. 

Where a written agreement exists, and one of 
the parties sets up an arrangement of a di'iferent 
nature, alleging couduefc on the other side 
amounting to a substitution of this arrangemeut 
for the written agreement, he must clearly show 
not merely his own understanding as to the new 
terms of agreement, but that the other party had 
the same understanding, lb. 

Foreign Contract.] — A. and B. were entitled 
to real estate in Chili. A., who was residing 
there, wrote to B. in this country, offering to 
purchase his interest in the property. B. replied 
in terms which -would warrant A. in concluding 
that he had accepted the ofier. Eothing further 
was done during the period of thirteen years ; — 
Held, that B. was barred by lapse of time from 
disputing the existence of the contract. Food v. 
Cood, 33 Beav. 314 ; 3 N. E. 275 ; 33 L. J., Ch. 
273 ; 9 Jur. (N.S.) 1335. 

Parol Waiver.] — Though a parol waiver of a 
written contract amounting to a complete aban- 
donment, and clearly proved, 'would bar a specific 
performance, or even parol variations so acted 
upon that the original agreement.could no longer 
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be enforced without injury to one party, va,ria- 
tiiiiis Torbally agreed upon are not tirdficient to 
])revent tlie exeeution of a written agreement, 
the situation of tlie parlies remaining tlie same. 
I^rice T. 17 Ves. 856 ; 11 11. lC i02. 

A written agreement can oidy be waived by 
written waiver, it seems ; bat strong pretof of 
]»aroI waiver woiihlnit least bo required. JJurk- 
h-'.Nfir V. ('ro,H,shy, ? Eq. Ca. Alir. 33. But sec 
luge V. Lij)j)uigwell^ Dick. 469. 

Agreement Belating to Land.] — Parol 

waiver of a date fixed by a written agreement to 
]ferform. a contract relatiiig to land ; — Hehl, void, 
being in contravention of the Statute of Frauds. 
i^toLciU w Il^hni^um, 8 Bing. (NT.G.) 92S ; 5 Scott, 
196 ; 6 L. J., C. P. 826. And see Ilurvei/ v. 
Gnihlmm, 5 E. 61 ; 6 N. A M. 154 : 5 L. J.. 

K. B. 235. 

^ Statutory Power to Consent in Writing,] — A 
board having statutory power to consent in 
writing to a pailicuiar act is not bound by tacit 
acquiescence. Kerr v. Predon 46 

L. J., Ch. 409 ; 6 Ch. D. 463 ; 25 W. ib 264. ’ 

Specific Performance — Possession.] — Vendor 
being in possession for fifty years, and purchaser 
having done acts inconsistent with his being the 
owner, specific performance of agreement to sell 
refused, as amounting to waiver. liosre {EarV) 

V. Bterilng^ 4 Dow, 442. 

If the plainiitl in a suit for specific perform- 
ance has delayed to enforce the agreement, 
acquiescence in a breach of the agreement will 
not be imputed to the defendant by reason of 
a similar delay on his part in repudiating it, 
though accompanied by possession. La mare v. 
Dhctm, 43 L. J., Ch. 203 ; L. E. 6 PI. L. 414 j 22 

W. R. 49. 

The fixed rule of equity that specific perfonn- 
ance of an agreement for a lease will not be ' 
granted after a long lapse of time will not be 
relaxed merely on account of possession and pay- 
ment of rent during such time. PulcU v. 
Pyiiei'or QLord)^ 35 L. T. 940. 

Bescissiou.] — Kotice to rescind a contract 

in September unless plaintiff complied with 
requisitions within fourteen days, and in October 
notice of intention to abide by that decision. 
Bill for specific performance filed next April. A 
demurrer allowed on the ground that, the notice 
li.xving put the parties at arm's length, the 
I ilaintifi had been guilty of unreasonable delay. 
Jhixham, V. Llewellyu, 28 L. T. 577 ; 21 W. R. 570. 

When a plaintiff to a bill for specific perform- 
ance has allowed five months to elapse after the 
defendant has rescinded before filing his bill, it 
is not sufficient explaaaUon to state that the 
tlcferidanFs solicitor was suffering from mental 
alienation. Ih. 

Delay, after the parties were at arm’s length, 
of three calendar months and thirteen days, in 
filing a bill for specific performance of a contract 
for the sale and purchase of a colliery : — Held, a 
bir to relief. Glasbroolt v. Jiichardson, 23 
W. R. ..y; 

Time of the Essence.] — If it is of the essence 
of the contract that an act should be completed 
by a fixetl date, an extension of the time only 
substitutes the extended time for the original 
time. Barclay v. Mrmeuge)% 43 L. J., Ch. 449 ; 
30 L. T. 351 ; 22 W. R. 522. ' 
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Agreement to Inclose. — The lord of the manor 
entered into an agreement with his copyhold 
tenants for inclosing part of a common and the 
tenants consented to the inclosure, and released 
their right of common in the ground ; and the lord 
released each particular tenant from all quit-rent 
and other services. The inclosure w^as prevented 
from taking effect, and the tenants continued tc- 
enjoy their right of common, pay their quit- 
rents, and do suit and service as before : — HekLb 
that this agreement was mutually waived. 
L(incshoro%(yh v. Ockdwtt, 1 Bro. P. C. 151. 

Purchase Money — Interest.] — Effect of ac- 
quiescence by a railway company as to the pay- 
ment of interest on purchase-money, pending the 
i investigation of title. Ilar.lwicke (iSr/Z), Me 
paHe, 1 De G. M, A G. 297. 

Share of Profits,] — Master of vessel agrees on 
behalf of owners that ea(di of crew shall have a 
sjiGcific share of profits of voyage ; before return 
of vessel owner sells a quarter of cargo. The 
custom of trade is for cooper to estimate quantity 
of oil ; this was doue, and plaintiff settled 
accordingly : — Held, that owners had no right 
to sell part of cargo ; but the plaintiff having- 
settled, could not tlien come for relief to equity .. 
CocMe V. WhHiny. Tam. 55. 

Person Nominated for Neglected Contract.] — 
By agreement between the post office ami persons 
supplying horses for the mails, the postmaster- 
general cannot exercise the })Ower of nominating 
a new party to perform neglected duty, without 
notice to all the parties to the agreement, who 
have the option of performing the neglected duty 
themselves. On an action for an account — Kekl,. 
although no notice had been given by the post- 
master- general, the defendant knew of the nomi- 
nation of the plaintiff, and that his conduct was 
equivalent to a waiver of the option. Lovegrora 
V. Nelson, 3 Myl. A K. 1. 

Exported G-oods.] — Bill alleging fraud as to 
quantityand qualityof goods sold not discovered 
till they xvere exported to America, and that 
they were in consequence sold at a loss, and that 
plaintiff, being threatened with action, paid tlio > 
original price, under protest. -—Demurrer allow'ed.. 
Kemp \\ Pry o)\ 7 Yes. 237. 

Alternative Bond.] — A. agreed to lend B. 6007. 
navy stock : he sold the stock for 5227., which 
was paid to B. ; a bond was drawn to repay “ the 
sum of 5227. (being the produce of 600L navy 5 
per cents., or such other sum as would replace- 
the stock) with interest.” B., on discharging 
the bond, refused to replace stock ; A. received, 
the money and gave up the bond : — Held, that^ 
after having received the money, he could not 
come into equity for relief. Barnliam v, Munn, 
Tam. 86. 

Legacy.] — A. having 5007. given him in case he 
should survive the testator’s wife, sells it for 
1007., to be paid by 57. per annum ; but if the 
testator’s wife should die before A., and the legacy 
becomes due, the rest of the monej^to be paifJ 
within, a: year. A. does survive the testator’s, 
wife, and knows the legacy was to become due to 
him, and confirms the bargain ; he shall be 
bound thereby* Cole v* OMons^ 3 P. Wins. 290.. 
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Sale by Oue of Two Owners.] — Discussion of 1872 would be valid if ratified by every member 
the Di'inciples on which a binding assent to a of the company, there was no evidence on winch 
•contract is to be presumed from silence, acquies- the court ought to infer that every member had 
'cenee, or circumstances of conduct. Bigg v. ratified such resolutions with full hnovyledge ot 
H Hrn. & (b 592. Affirmed 4 Jur. (K.s.) what had been done 
98H ; t> W. R. 586. T- J-) ; 30 Ch, D. 376 ; o4 L. T. 27 ; 33 

There being two proprietors of an estate, where W. R. 882 — 0. A. 

■one, without" any express authority from the 

other, agrees to sell the whole, and without Vendor’s Iiien. ] — Inistees oi^ a chanty cou- 
-express authority, signs a conti-act for sale on veyed land in Yorkshire to_ R. and W., part 
•behalf of both, and the other never expressly of the purchase-money remaining unpaid, and 
assents or signs the contract ; but does not, allowed K. and W. to register the conveyance, 
within a reasonable time, disavow it or express knowing that they wanted to do so in order to 
absolute dissent, a presumption of his assent resell the land in lots Held, that the trastees 
arises ; and unless the presumption is rebutted, had, by their conduct, precluded themselves from 
ho will be held bound. So if he knowingly asserting their lien for unpaid purchase-money 
enjoys a benefit from the contract to which, but against bond fide sub-purchasers without at^tual 
for the contract, he would not be entitled. notice. Xettleivell v. .53 L. J., Oh. 717 ; 

20 Ch. D. .501 ; 51 L. T. 135 ; 32 W, R. 865— 

Administrator Buying Shares.] — A. was the C. A. 

.administrator of an estate, to one-third of which ... ^ 

C. and D. were entitled. A. wrote to B. and C., Waiver of Condition in Contract of Sale.] — 
offiering to pay each of them 1,OOOZ., his share. Dealings between a vendor and a purchaser, to 
B. accepted the offer, and C. wrote to say that amount to a waiver of a condition as to the time 
whatever B. determined ‘‘w'ould meet with his fu]* completion, must be in reference to facts then 
.approbation.” A. and B. acted on the contract known to the parties and in reference to which 
as complfte, and C. never repudiated it. Beven- the negotiations w'ere going on. IJgas v. Eoo7ieyy 
teen years afterwards, C. insisted that there was 25 L. R,, Ir. 342. 
no contract binding on him: — Held, that C. had 

.acquiesced, and was bound by the contract. nf Covenant 

C 007 l V. diHh 33 Beav. 314 ; 3 N. R. 275 ; 33 e* Breaches of Covenant. 

L. J., Ch, 273 ; 9 Jur, (N.s.) 1335. Repairs — Injunction.] — Remedy by injunction 

to restrain an action on breach of covenant to 
Contract Enforced though no Agreement repair, there having been no waiver or abandon* 
under Seal.] — A corporation passed a resolution ment on the part^of the defendant. Mannaiti 
af>-reeing to let land to C., to be stumped out by v. Stmin Lomhnt Watvi'wirrka Co,, 2 Mer. 65.^ 

.a' committee at his expense. The corporation Ro) relief against covenant to re] )air in a gi\en 
<lid not stump out the land, and C. afterwards time, though no request by lantllord : and though 
stumped out the land himself, took possession of tenant was suffered to continue in possession 
it. creeled a terrace, and paid rent : — Held, that merely without rent, &c., the quantum of damage 
he was entitled to a decree for specific perform- is no criterion. BmceJ/rldgo v. BuaUey, 2 
AUice, the corporation having acquiesced in all Price, 20U. 
that he had done. Croolt- v. Sea ford Corporation, 

L. E. G Ch. 551 ; 25 L. T. 1 ; 19 W. E. 938. Licence to Assign.]— Covenant not to assign 

without licence once dispensed with, the condition 
Partners — Shares.]— At a meeting of the is gone, but the pnnciple qiiestioiiable, and 
partners in a cost- book mine, a call was made to be exteiided, fuimnstaiice, to a 
upon each of the six shares in the mine. Two the licence is to be m 
■of the partners did not pay this call, and were in Found ling Hospital, 1 \ . A B. 191. ^ 

arrear for other calls. At subsequent meetings PiuwTso in a lease for re-entry upon assignment, 
the shares of these partners were declared to be witiiout licence, ceases by assigTiment with 
forfeited. These two partners took no steps as licence, though to a paiticularmciivic^^^^ Brum- 
to the mine for more than six years : — Held, that wf-dl v. 3£acp]w)\wn, 14 Ves. 1/3. 
the plaintiffs could not, after lying by for more . , . -.i 

than six years, successfully assert their claim to Covenant to Renew,] Lease by A. to with 

be partners. Olarltn t. Hart (supi'a, col. 171.5) a proviso deterniiniug ilio lease, on non-})erform- 
distinguisheil. Mule v. Jewell, 18 Ch. D. 660 ; anoe of any of the ooyeiumts, and A. cove- 


Company - Memorandum of Association- K-f if “er term._ 

Special Eesolntions— Katiftcation.] — The memo- sion after the teim had expuod. A. then I loi gh . 
randmn of association of a compaii^y stated that an ejectment against him for breacl^ 
certain shares were to be preference as to during the teim. Motion b} B. foi an mjunc ion 
<iividend. The directors applied the profits in restrain the action refused. I homy son 
substantial accordance with the provisions in the u bim. bo. 

larticles of association till 1872, when the com- ^ ^ r 

pany passed special resolutions which altered the forfeiture.]— A letter written by the land- 
priorities and payments of the net revenue as lord’s attorney after the eviction, offering to 
between the preference and ordinary share- jiccount with the tenant for rent received since 
holders, and they were acted upon without any the habere, a waiver of landlord’s right to insist on 
.objection being raised till 1883, when the com- the forfeitin^e. Sherlda^i v. Cmcrly, Beat. 249. 
panv passed a special resolution by which the To permit a tenant to remain in possession and 
•original appropriation of the 'revenue was expend money in building, with the knowledge 
restored Held, that even if the resolutions of- of the landlord, after an eviction, is a waiver of 
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the forfeiture. Acceptance of rent with notice j 
of forfeiture is a waiver thereof at law. Hume 
V. Kimt^ 1 Bali k, B. 554, 551. 

Acceptance of Bent.] — In an action of 

ejectment for breaches of covenants in leases, the 
defendant pleaded that after the bringing of the 
action the ]dainti1f, with the intention of waiving ; 
the breaches of covenant, accepteii rent which 
accrued clue after the bringing of the action : — 
Held, a good statement of clefence. Ecans v. 
Wyatt, 43 L. T. 176 ; 44 J. P. 767. 

Term Void without Entry .] — X term for 

years, conditioned to bo void upon non-perforrn- 
ance of acts, becomes void without entry, and 
there can be no waiver. Freemaa v. Boyle, 

2 Ridgw. 79. 

But where the condition is annexed to a free- 
hold (in which case an entry is neces.sary) there 
*,may be a waiver after the breach arul before 
entry ; for until an entry be made the entry is 
not complete. 8, C\, Vern. & S. 414. 

Building Agreement.] — building agree- 
ment between a landowner and a builder contained 
a stipulation that the landowner, upon the de- 
fault of the builder in fulfilling his part of the 
agreement, might re-enter upon the land and 
expel the builder, and that on such re-entry all 
the materials then in the premises should become 
the property of the landowner “ as and for liqui- 
dated damages.” Semble, that if the ground of 
forfeiture was the omission to complete the. 
buildings on the day appointed, and the land- 
owner h^ad after that day made advances for the 
purposes of the agreement, or had in any way 
treated the agreement as still subsisting, he 
T,vould have waived the forfeiture. The interest 
of the builder in the materials being a defeasible 
one, the right of the landowner to seize is not 
defeated by the commission of an act of bank- 
ruptcy by the builder before the seizure. Kemltt, 
Fx Garmd, In re, 16 Ch. B. 522 ; 44 

L.T. 5; 29'W.E.344--C.A. 

Covenant running with Land — Injunction to 
Pull down.] — On a purchase of lands adjoining 
a raiiw’'ay in 1867 the purchaser covenanted ‘4’or 
himself, his heirs, executors, administrators and 
assigns, that he would not erect or build any 
erections within ten feet of the roadway or 
viaduct of the plaintiffs, without their pcrmikioii 
in ivriting first obtained.” The purchaser sold 
to A., who had no express notice of the covenant, 
A. in 1869 built, infringing the covenant, and 
<lemised the lands, but the lessee had no notice 
of the covenant. The buildings were increased 
in height in 1881 by the assignee of the lease. 
The plaintiffs had no notice of either building 
till 1881 : — Held, that the plaintiffs were entitled 
to an injunction to the defendants, requiring 
them to puli down the said erections. L. C. ci" 
I), By. V. Bull, 47 L. T. 413. 

Covenant not to ITse as Beer-house.] — 

A. was the purchaser of premises, part of an 
estate, ail the purchasers of which (including A.) 
were under a covenant not to, - use the premises, 
or any part, as a beer-shop. A. built a shop at 
the back of his premises, and without the con- 
sent of the plaintifiis opened it as a beer-shop. He 
leased the beer-shop to B., who carried on the 
same business without the coiLscnt of the plain- 
tiffs, who served B. with a notice to desist. It 


appeai'ed tha-t a purchaser of another house on 
the same estate had, also without consent on the 
part of the plaintiffs, opened a beer-shop : — 
field, that the conduct of the plaintiffs did not 
amount to such a degree of acquiescence and 
waiver as to preclude them from the right of 
enforcing the covenant. Mitehell v. Steward, 
35 L. J., Ch, 393 ; L. E. 1 Eq. 541 ; 14 L. T, 
134; 14 W. E. 453. 

The court will grant an injunction to restrain 
a breacli of a covenant, although the covenantee 
has allowed the breach to go on for a few 
months, if such breach has been of a gradual and 
not conspicuous character. 

Trivial Breach. — Acquiescence in a trivial 
breach of covenant does not preclude a plaintiff 
from relief in respect of a breach of an impor- 
tant character, Blohards v. Revitt, 47 L, J., Ch,. 
472 ; 7 Ch. B. 224 ; 37 L. T. 632 ; 26 W. E. 166. 

Acquiescence in the violation of a covenant 
to a certain extent ; — Held, a sufficient objec- 
tion to an interlocutoiy application for an in- 
junction against a greater violation of it. Childs 
V. Douglas, 5 Be G. M. k G. 739 ; 1 Kay, 575 ^ 
2 Jur. (N.s.) 350 ; 2 W. E. 461, 701, 

Acquiescence in a breach of covenant not 
attended with substantial damage will not bar 
the right to restrain a subsequent breach so 
attended. Westerri Y. Mao Der mot, L. J., 

Ch. 76 ; L. E. 2 Ch. 72 ; 12 Jur. (K.s.) 366 ; 15 
L. T. 641 ; 15 W. E. 265. 

Injunction to restrain the breach of a cove- 
nant, that buildings shall be erected upon a 
general plan, refused, the covenantee having 
acquiesced in a partial deviation from the plan,, 
and not having made immediate application to 
the court. Roper v. Williams, Turn. & E. IS ; 
23R. E. 169. 

A landlord who relaxes, in favour of some of 
his tenants, a covenant entered into for the 
benefit of all, is not entitled to an injunction to 
restrain the other tenants from infringing that 
covenant. Id. 

The owmer of an estate covered it with h<3uses,. 
and sold some subject to a covenant not to carry 
on any trade, business, or calling therein to the 
annoyance of any of the houses on the estate : 
— Held, that the carrying on of a girls’ school 
was a breach of the covenant, and that the 
covenantee had not waived the benefit of the 
covenant, though he had permitted other houses 
held under the like covenant to be used as 
schools. Kemp y. Sober, 1 Sim. (n.s.) 517 ; 20 
L. J., Ch. 602 ; 15 Jur. 4.58. 

And see Vendor and Fttrchaser (Cove- 
nants). 

Composition with Creditors.] — A person 
entered into a composition with his creditors, 
agreeing to pay them 1,5002. by instalments of 
5(J02. One of the terras of the deed was that 
the debtor should insure his life in 1,500/., and, 
on failing to do so, that the deed should be void. 
The debtor, after paying 5002.,, effected the in- 
surance in 1,0002. One of the creditors who 
had signed the deed brought an action against 
the debtor. The court, on a bill filed by the 
debtor : — Held, that the creditor had waived his 
right to take advantage of the alleged breach of 
covenant. , Watts v. Jlyde, 17 L. J., Ch. 409 ; 12 
Jur. 661. 

Specialty Creditor,] — There is no rule in 
equity, any more than at law, that the mere 
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iioti-suing by a specialty creditor for any period 
within the statutory limit is such negligence as 
deprives him of the*' right of requiring payment 
of the debt. S. covenanted ^ylth B. for imme- 
diate payment of a sum of money, b. cliecl 
without having been called on to pay that sum, 
leavhm^ property sufficient to meet it 
executor, being empowered by the will so to do, 
left her estate, consisting of shares in a bank, 
iincunverted ; — Held, that the executons O ’ . 

w'ere ciiiitlcd, after a lapse of eighteen and a halt 
years, to enforce that covenant against the 

Estate of S. J3a7ar, /» ' 

51 L. J., Ch. 315 ; 20 Ch. H. 230 ; h> L. T, boS , 

:30 W. E, 858— C. A. 


rivative annuities filed a bill in Ireland to en- 
force their claim under the anniiitie.s gmuted in 
1819 to wdiicii bill they made the jilainlilfs in the 
other suits defendants, who, by their answer, 
claimed a lien upon the 10,000/. to make good 
the surplus of the rents ami charges which D 
had received in contravention, of the trusb < eed 
of 1799, and they filed a supplemental bill lo 
establish that chiim Hehi, that such creditors 
had forfeited by their ladies whatever Cipiity 
thev had to have the 10,000/. n])})lied in making 
good the surplus rents and profits received by D 
Ilinildiich v. Wallace^ 5 CL & F. <>29 ; 1 Dr. ck 
Wak 190. 


Covenant to Settle.]— Where a mother, tenant 
for life, with remainder to her son^ in fee, who 
was under age, covenanted, on his marnage, 
that thev would settle within two years an estate 
on the *'heirs male of the marriage, a great 
length of time having elapsed, and none ot the 
parties having asserted their rights, the court 
refused specific performance, IIoimrth^\ Deem, 
1 Eden, 351. 


Acknowledgment of Indebtedness, j — Acknow- 
ledgment by conusor of judgment In reply to 
inquiry by intended assignee, that the sum 
secured bv the judgment is justly due to the 
con usee, shuts out the equitable defence vmch^ 
the conusor may have had against the coimsec, 
subject, how'ever, to inquiry as to the bona hdes 
of the transaction. JlirJison v. Ayheard, 6 
Moll. 1. 


f. Debtor and Creditor. 


Suit by Creditor— Contribution,l--lf, in a 
-creditor’s suit, plaintiff does not call for contri- 
bution, according to decree, before creditors are 
admitted to prove, he waives all claim to contri- 
bution. Shortly v. Selhy, 5 Madd. 447. 


Eelease of Debt by Executor.]— Where, from 
■ will, executor, who was residuary legatee, had 
power to release debtor of testator, and he 
waived the debt by writing, but did not formally 
release, executor of executor might, it seems, with- 
hold annuity given in consideration of whole 
debt beingipaid. Ilemminy v. Gurrey, 2 bim. k 
S. 311. See 25 E. E. 209. 


Partnership.] — Ko rule fixing any period 
within which a creditor not making his demand 
on the surviving partners is held to have waited 
his equity against the estate of the deceased 
partner. DevayMS v. KohU, 1 Mer. 5G9 ; lo 
E. E. 151. 


Charge of Debts— Sale.]— Where bond creditors 
ac(niiesce in sale of lands, charged by will with 
their debts, and for sixteen years receive interest, 
they shall not disturb purclaiser. Mtiot \. 
Mc^rlman, 2 Atk. 41 ; Barnard. 78. 


Specialty Creditor,]— Specialty security not 
•waived bv a promissory note taken for the 
balance of the account of interest. CurPis v. 
Bush, 2 V. k B. 416. And see Baker, Iti re, 
supra. 


Judgment Lien.] — Bringing debt upon a 
ment is no ’waiver of lien created by that 
judgment. Erhy v. Erl>y, 1 Salk. 80. 


Trust for Creditors^ — Delay in Prosecuting 

] In 1799 D., being tenant for life of estates 

in Ireland, conveyed them to tmsteesfor riinety- 
nine years, upon trust to pay him an annuity ot 
10, COO/, a year, and to pay the surplus in iray- 
ment of his debts. In 1802 a creditor filed a bill 
in England against the trustees and D., to cany 
the trusts of that deed into execution, and a de- 
■oree was made against the trustees for an account, 
and a receiver appointed, but D., who was out of 
the iurisdiction, in Ireland, continued m posses- 
sion of the rents. In 1807 he come to England, 
and a supplemental bill was filed against him ; 
upon wdiich an injunction was granted re- 
■straining him from receiving the rents, and after- 
wards the decree in the original cause pronounced 
as against him, and the injunction and receiver 
continued by the decree. But no pro<3eedxii|s 
were taken to give effiect to this decree till 1835. 
D continued in possession until 1819, when he 
granted for valuable consideration, certain 
Immities chargable upon his annuity of 10,000/. 
In 1828 the creditors claiming under the original 
-deed filed a bill in Ireland to obtain, the benefit of 
the decree made in the English suit ; and, in 1835, 
obtained a decree for payment, and an accimnt, 
upon the footing of the original decree. After 
wh'deerte. of 1835, thie U- 


Debenture deposited on Trust.] — A debenture 
was deposited by an intestate with his bankers 
one of whom received the dividends and placed 
them to the credit of the intestate’s account. The 
intestate died in 1801, and a commission issued 
against the bankers in 1810, but the same part- 
ner continued to receive the dividends and ]>ay 
them to the intestate’s widow np to 1822, after 
which the assignees of the bankers clainicd a lieu 
on Ihe debenture for a debt due from the in- 
testate to the banking-house : Held, that the 
' assignees could not now support such claim ; 
and’ that the debenture had been deposited as in 
the nature of a trust, Douglas, Ea parte, 3 Deac. 
& C. 310. 


Here Silence.]— The mere _ fact that a judg- 
ment creditor, wffio is entered in the statement of 
affairs as having no security, is present in silence 
at the first meeting of the crctlitors, not taking 
any part in the proceedings, wfill not raise an 
equity against him so as to prevent his levying an 
execution on his judgment, and thus acquiriiig a 
■valid security for his debt. MeEaren, Ex paHe, 
MoColla, Dire, 50 L. J,, Ch. 203 ; 16 Ch. D. 534 ; 
44 L. T. 36 ; 29 W. E. 389-0. A. 


— AetioE m the Cafie.]-r-A party against V'. 
whom a commission of bankruptcy had been mali- 
ciously obtained, and to whom, after superseding 
the commission, the lord -chanceBor had assignecl 
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the petltiouiiti^ ci'cditor’s }')r>rid, having* brought 
an acticai on tlie ease against the p(3tLtioning 
creditor : — Held, that an aetifui ou the case is a 
waiver of a I'ight of action on the bond. Ilolmen 
V. Waiiiwrhjht, 1 Swanst. 20. 

Action against Agent —Election.] — The credi- 
tors of A., iiavintr issued a liat in ba,ukraptcy 
against him, and having received notice, b}* 
iiieans of ilie examination of the bankrigit, that 
A, wnas only the agent of !>., proceeded to sign 
A.’vS certiticate : — Held, that this was notan elec- 
tion by the credilurs to treat A. as their sole 
debtor. Taylor v. SJtr])j}ard, 1 Y. ck G. 271. 

Authority to Assignees to Act.] — Creditors 
having, subsequently to the appointment, signed 
resolutions authorising the assignees to act 
•generally as asdgnc*‘s, are debaj'red from (pies- 
tioning the validity of the appointment upon 
grounds of which they were awmre at the time of 
ssignature. yash, Ex })a'rte^ Wyatt, In ?*c, 1 l)eac. 
A C. -145. 

Solicitors to the Commission — Set-oif.] — A. and 
Ik, partners, %vere solicitors to the commission. 
More tiian six years back they received sums of 
money on account of the estate, having a set-oif 
in respect of their bill of costs, -which bill they 
did not dieliver to the assignee till within six 
.years. Beyond the six years, xA. and B. dissolved 
partnership, and the assignee continued to employ 

A. alone as the solicitor to the commission, and 
no attempt wms made to charge B. with the 
moneys received till an oilicial assignee was 
appointcfl : — Held, lirst, that, as bet\Yeeri B. and 
the creditors, neither laches nor other conduct 
of the assignee would operate as a bar, iV. and 

B. being solicitors to the commission. But, 
■secondly, that as the assignee was able to recoup 
the estate, he could not call on B. to account. 
(roiikl. Ex parte, Itohertsoii, In ra, i Deac. & G. 
o47 ; 2 Mont. & Ayr. 48 ; 4 L. J., Bk. 7, 

Army Agents —Partner retiring.] — In 1780 

A. and B. were partners as army agents, receiv- 
ing money from the government for the pay of 
certai'n regiments. A. retires, and B. and 0. 
carry on the busine.ss as before, but without 
coming to any account with the crown. In 
1783 B. and 0. render accounts to the govern- 
ment for the .several regiments during the period 
of the existence of the firm of A. and B., and of 

B. and C., which they do without any break, but 
these do not state any debtor and creditor 
account as between the respective iirms and the 
crown, but show simply the sums issued in 
respect of each regiment, and how they have 
been applied* On the formation of the firm of 
B. and 0., the old ledgers are used ; there wms no 
agreement to take to the liabilities of A. and 
B,, and everything is carried on in the same 
manner till 1783, when the 23 Geo. 3, c. 30, was 
passed. B, and 0., in 1804, became bankrupts, 
and a balance of 150,000k is found due to the 
crown ; and in 1820 it is found that 91,000k, 
part of the 150, 000k, was due at the time of the 
retirement of A. Semble, under these circum- 
stances, that B. and 0. could not be presumed 
to have adopted the debt of A. and B., and that 
the government could not be presumed. to have 
assented thereto, had such adoption existed : 
and, consequently, that the government had no 
right to prove the entire sum of 150,0007. against 
B, and 0 ,’b estate, Clayto-Es €cm (I Her, 572 j 
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15 R. R. 101) discussed. Sandliam, Ex parte, 
4 Deac. A C. 818. 

Action Pending — Petition to Stay Gertidcate.] 
Creditor, by petitioning to stay certificate, makes 
his election to come in under the commission for 
every provable debt; and therefore the bank- 
rupt must be discharged from any action 
pending against him by creditor in respect ol: 
aiiv such debt. Bodoch, Ex parte, WrhjM, In 
?v,' i Deac. & 0. 383. 

Solicitors’ Lien.] — Proof umlor a commission 
is equivalent to pajnnent ; therefore, when 
solicitors had obtained an order to have their 
lull taxed, and to prove for the amount : — 
Held, that they had relinquished their lien upon 
the jiapers in their hands. Ilornhy, Ex parte, 

! Buck, 351.': 

Executors.] — A. and B., a solicitor, were 

: executors. B. deposited some deeds in the trust 
I box, to secure mone}" due to the testator’s estate, 
i The box remained in B.’s possession, and on his 
I death the deeds were found to have been 
abstracted from it. The legal personal repre- 
sentative of B. then deposited certain .specific 
deeds, selected by A., as a security for the debt : 
— Held, assuming that A. had a general lien on 
all B.’s deeds, he had waived it by taking the 
particular security. Mason v. Morley, 34 Beav. 
471 ; 34 L. J., Ch. 422 ; 11 Jur. (N.S.) 459 ; 12 
L. T. 414 ; 13 W. R. 669. 

Annuity — Personal Security.] — The plaintiii 
having pnrted with title-deeds, on ’which she had 
a lien, to enable her debtor to raise a sum of 
money on annuity, the defendant, in writing, 
undertook to pay that annuity to the plaintiff, 
in case it should not be paid by the grantor ; the 
annuity fell into arrear, and the plaintiff paid it. 
On a bill for speciffc performance and adequate 
securiiy : — Held, that the plaintiff having taken 
this personal security, a court of equity would 
not interfere, Brough v. Oddy, Tam. 215, 

Director’s Pees.] — ^Where a director Avas en- 
titled to a remuneration for his attendance: — 
Held, that non-claim for a number of years 
amounted to a w^aiver of his rights and of his 
lien. Arigna Iron Mining Co.^ In re, 1 Eq, R. 269, 

Composition Deed — Bill of Exchange.] — Held, 
that the provision in a composition agreement 
for the revivor of the original debt upon default 
being made in any of the conditions w'as not a 
penalty, but that on the dishonour of the third 
1)111 the creditor was remitted to bis original 
right, and that he had not waived that right by 
suing the acceptor. Burden, Ex parte, JSvil, 
In re, 16 Ch. D. 675 ; 44 L. T. 525 ; 29 W. R. 
879, And see 'Watts v. Hyde, supra, col. 1762. 

Bond— Interest Accepted when Overdue.]— At 
the time of executing a bond, the obligors pro- 
cure a letter from the obligee, stating his inten- 
tion not to. call in the money within a specified 
period, if the interest be regularly paid. Pay- 
ments of interest made one or even two days 
after they become’dne are no defeasance of the 
undertaking, if the grantor accepts , them. 
Morton v. 'Wood, 1 Russ. M. 178. . 

Mortgage — Date Fixed.] — If, in an agi'eement, 
it is one of the . stipulations that a mortgage is 
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1 « 1 mvfiTi Heir— Devastavit. I—Wlieii the heir-at-law had 

to be given on a certain da>% and it ^ ^ acciuiesced and acted as a devisee 

till two days aftenvards, and is o.^waiver in trust ^-^Held, to have lost his right to an issue 

the creditor, such acceptance, thou,^h ‘ ^ .i.^^^t-avit vel non, and even an issue to try the 

as to the moiW, is not a waiver of ttie cre^ or not. d/.c.. v. 7 

Ch 4llTt E 4 H. L. i: Beav. 93 ; 13 L. J., Ch. 194 ; 8 ,Tur. 159. 


Waiver, hy whom.] —After a mortgagor 

has Hssignecl his interest in the property mort- 
gaged be cannot waive a notice as against toe 
other ' persons intei'estcd. Selwyn v. f 

L. J., Oh. 61)9 ; 68 Ch. D. 281 ; 59 L. 1. 263 ; 36 
W. ii. 513. 


Mortgagor and Mortgagee.]— A mort- 
gagee tabes a bond from the assignee of the 
devisee, for the arrears of interest then due, and 
gives a receipt ; the bond is unpaid ; the interest 
is still secured hy the mortgage. IlardtoiG/i v. 
Mf/ml, 1 Anstr. Ill ; 3 B. R. 562, 


Devisee in Eemainder- Conversion. ]—Whctlier 

a devisee in remainder, the cxecutoi of the* 
testator, could, after having acftuiesced for thirty 
years in the tenant receiving the rents, insist 
that the propertv ought to have been immediately 
converted, qujure. Piidieriny v. Birkemiy, -1 
Myl. & Cr. 289 : 8 L. J., Ch. 336 ; 3 Jur. 331. 


Eemedies of Mortgagee.]— A mortgagee, 

who has taken the body of his debtor in execu- 
tion for the mortgage debt, is, nevertheless, 
entitled to the benetit of his mortgage security. 
J)ams V. JBattine^ 2 Buss. & M. 76. 


Copyholds.] — Plaintiff, devisee of A., taking it 
for granted that certain copyhold premises 
did not pass by A.’s will, allowed defendant to 
enter and to hold for twenty years, piaintixi 
paying her rent as tenant. If plaintiff had come 
in in time, he would have been relieved, notvjuth- 
standing his acquiescence. JDavie v. JBeardmam. 

\ 1 Oh. Ca. 39. 


Sale.]— Although an equitable mortgagee 

may waive his privilege to bid, the assignees 
must still have the conduct of the sale. Smitti, 
Mx parte^ 2 Beac. & C. 60. , „ i + 

The petitioner obtained an order for a sale, at 
which y50Z. was bid for the mortgaged premises, 
but they were bought in. The petitioner after- 
wards applied to the commissioners for another 
sale, hut did not accept their order ; and the 
assignees afterwards obtained another o^er, 
when the highest bidding was only 650^. liela, 
that the petitioner, by applying for a second 
sale, waived any claim against the assignees tor 
the difference in the amount of the biddings at 
the first and second sales, Baldoch^ Ex parte, 2 
Deac. & C. 60. 


Election.]— The plaintiff, with full 
accepted heiielits under A.’s will, which prohihitetl 
him from setting up any claim in the execution 
of the trusts of her father’s will Held, that he 
could not maintain a suit against the executor ot 
the father’s will. Egy v. Deeey, 10 Beav. 444 ; 
16 L. J., Ch. 509 ; 11 Jur. 1023. 


Freeman’s Widow.] — Acquiescence material to- 
determine property ; as where a freeman’s widow 
acquiesces under husband’s will she is bouiKi 
thereby. PawM v. Pelaxcl, 2 Tes. sen. 66b. 


Agreement not to Call in.]— Agreement 

in writing not to call in a mortgage for two years, 
the mortgagor fulfilling* his covenants. On one 
occasion Vithin the two years interest was not 
paid on the day, and the mortgagee, after giving 
notice that he was no longer hound by the agree- 
ment, demanded and received payment of the 
Interest and incidental costs : — Held, a waiver of 
the default. Lmgvidge v. Payne, 2 J. & H. 
423 ; 7 L, T. 23 ; 10 W. B. 720. 

A mortgagee agreed with the mortgagor that 
if the interest was punctually paid the principal 
should remain for two years. Six months inte- 
rest became due and demanded, but not paid, 
and the mortgagee then demanded payment of 
principal and interest. Three da3"S afterwaids 
the mortgagor paid the six months interest, 
which was received by the mortgagee Held, 
that the mortgagee had not waived his right to 
call in the principal. Keene v. , £7 L J., 

,Ch. 644 ; 8 Oh. D. 201 ; 38 L. T. 286 ; 26 W. B. 
552. - , , 


Purchase of Annuities— Postponement.] — 

Where testator directs annuities to be purchased 
for his wife within a given time, and the wile 
assents to postpone the purchase, and clies, her 
personal representatives will be entitled to the' 
sum which would have purchased the annuity. 
Paiosori V. Hearn, I Buss. & H. 606 *, Tam. 46..) , 
8 L. J. (O.S.) Ch. 153 : and 9 Id, 249. 


g. Testamentary Provisions. 

Charge of Debts— Sale.]— Where bond creditors 
acquiesce in sale of lands charged by will with 
their debts, and for sixteen years receive interest, 
they shall not disturb purchaser. ElVM v. 
Merrimm, 2 Atk. 44 ;• Barnard. .76. ,, , 


Legacies,] — Direction in will to sell and 
invest proceeds, in the first place as to 400Z. ior 
his wife for life, and then to G., and out ol 
residue of proceeds to invest 400?. for B. for lite,. 
and then over with other trusts for other persons. 
The executor made no purchase, but paid interest 
on 400?. to each legatee and applied the assets tC' 
his own use, and afterwards became bankrupt 
Held, that by that dealing the two legatees had 
waived whatever priority the will might have 
given to them. Chad wi n, Ex 2^^ Be, o bvaiist. 
380 ; 19 B. B. 219. 

Legacy at twenty-one, the interest tor main- 
tenance, not satisfied by a legacy, larger, hnt of 
a different nature, received under the will of thC' 
executor, there being no positive relinquishment, 
though no demand for ten years. Lee v. Brown, 
4 Ves. 362 ; 4 B. B. 208. 

A. was entitled, to the income of a legacy tor 
her life. By a change in the investment of 
testator’s propertyi^ a loss took place, and the 
solicitor of the executor informed A. that she 
might have a right against the residuary legatee 
to be paid the whole of the interest on her 
legacy, but ad\ised her to submit to the loss, ami 
proposed that it should be borne ratably between 
A. and the residuary legatees. A. continued to- 
receive income on her legacy on that footing for 
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'vonrrcon yoriis : — IIouI, that A. liad |»rocliide(l 
hersell by acquiescence from all riLdit to be [uiid 
the deficicricv. Shi i ford y. Stathn'd. 1 De lx. &J. 
193 ; 4 Jur. (K.s.) 149. 

, Delay in following Assets — Claim against 
rResidnary legatees. ]— The right' of mortgagees 
<of real estate whose sccnrit}^ proves insufficient, 
to come against the residuary legatees of the 
inortgago]*, amn/ngsfc wlioiu his personrd estate 
■has been distributed, is a jnirely etiiiitable right, 
and the court w'iil not enforce it if there are 
•circurnstances which would make it inerjiiitable 
ho do so. Blake v. Galtu 55 L. J., Oh. 559 : 32 Gii. 
D. 571 ; 55 L. T. 234 ; 34 W. 11. 355— C. A. 

^Mortgagees of a freehold farm were informed 
hbat the personal estate of testatcu* was less 
hhan the mortgage, but they allowed the personal 
estate to be disti’ibuted among tlie testator’s 
children, the farm being carried on by two of the 
children. The interest on the mortgage wars paid 
for more than twenty years, 'when owing to 
agricultural depression, the security proved in- 
jsufficient. The mortgagees then brought an 
action against the children to recover the shares 
of personalty which they had. receiv'ed : — Field, 
that the mortgagees having assented to the <lis- 
tribiition of the personal estate among the 
residuary legatees, could not, after this lapse of 
time, claim it back. J5. 

Bight to sue Executor for Devastavit.] 

— Mere laches in abstaining from calling upon 
the executors to realise for the purpose of paying 
Ids debt will not deprive a creditor of his right 
to sue the executors for devastavit, unless there 
has been such a course of conduct, that the 
■executors have been thereby misled into parting 
with the assets. Birch. In re, Roe v. Blvcdi, 54 
L. X, Ch. 119 ; 27 Ch. I). 622 ; 51 L, T. 777 33 
MAE. 72. 

Compromise.] — Bill against the devisee and 
personal ropi’esentative, on the ground of an 
election by the testatrix to take under a will, 
dismissed, on the conduct of the plaintiff, 'who 
eighteen years ago had compromised a suit 
instituted by him upon the subject, in con- ' 
•sequence of which the right to compel an 
election was not ascertained, and the party 
possessed under the 'will during her life, had 
disposed of her estate, real and personal, by will. 
Tate Y. Moseley, 5 Ves. 4S0. 

Effect on Family Arrangement.] — A. ap- 
pointed his sons, J. and S., executors, and 
bequeathed his property to them on trust for 
his children as joint tenants. Ten years after 
Ids death questions arose as to the illegitimacy 
of three children, of whom J. was one. A deed 
'was executed by all the adult children, by 'tvdiich 
it was agreed that all the children should share 
oqually as tenants in common. Bill filed in 1872 
by children 'who came of age in 1S59 and 3861 : — 
Held, that the arrangement come to between the 
members of the family to avoid litigation was 
a sufficient consideration as between the parties 
to it, and that the children were bound by 
acquiescence. Smith v. Mogford, 21 W, R. 472. 

Bond for Debt due to Testator.] — M, was a 
beneficiary under a will, and J. the testamentary 
guardian. In 1810 a debtor of the testator exe- 
cuted a bond for his debt, and delivered it to 
the agent of the testator. J. died xu 1870^ and 
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iu 1871 filed a bill against J.’s representatives, 
alleging neglect in J. not realising the bond. 
M. knew of the bond in 1833 .-—Held, without 
reference to other objections, that the plaintiff 
had, by her acquiescence, disentitled herself to 
any relief. SleemmiY, WUsim,h. E. 13 Bq. 36 ; 
25 L. T., 408 ; 20 W. E. 109. 

Breaeb of Trust,] — Although as between the 
cestui que trust and a stranger the claim of the 
cestui que trust is barred by lapse of time 
operating against his trustee, lapse of time is no 
bar as between cestui que trust and trastee. 
Cross, In re. TTarston v. Tenmm, 31 L. .T., Ch. 
645 ; 20 Ch.' D. 109 ; 45 L. T. Ill', 30 W. E. 

A. 

Devisee of freehold land to B. Portions of 
the land wei’e, at the date of the will, under 
contract for sale to a milway company. The 
company had taken possession before the will, 
but the conveyance was not completed until 
after the testator’s death. On completion the 
trustee was advised by counsel to pay the devisee 
the purchase money, which he did ’accordingly, 
and informed the plaintiff of the result, but no 
settlement of accounts was come to between the 
plaintiff and the trustee, and the plaintiff had 
not executed any I’elease to the trustee. On action 
bimight five years after : — Held, that no case of 
acquiescence was made out against the plaintiff’, 
and that he was entitled to recover from the 
trustee’s estate the moneys received from the 
railway company, and the devisee was to recoup 
the trustee. Jaekson, In re, Wilson v. Donald, 
44 L, T, 467. And see eases, supra, col. 1724. 


Copyright.] — Injunction refused to restrain 
infringement of copyright, before trial where the 
conduct of the plaintiffs had been such as to 
induce the defendants to believe that the course 
taken by them would not be objected to by the 
plaintiffs. Saunders v. Smith, 3Myl. & Or, 711 ; 
7 L. J., Oil. 227 ; 2 Jur. 530. 

Fraud by Partner.] — As to fraudulent abstrac- 
tion by one partner being converted into con- 
tract by subsequent acquiescence so as to debar 
right of proof against such partner’s joint estate. 
See Turmr, Ex parte, 4 Deac. & C. 1*69 ; 1 Mont. 
& Ayr. 337 ; and cases therein cited. 

Several Co-plaintiffs.] — Acquiescence by one 
of several co-plaintiffs precludes the interference 
of the court upon an interlocutory application, as 
upon decree ; and the rule is the same although 
some of the co-plaintiffs are infants. 3Iarker v. 
JAwto*, 9 Hare, 15; 20 L. J., Ch. 246; 15 Jur. 
663, And see Hollingsworth v. Shaheshaft, 
supra, cbl. 1730. 

nuisance.] — To have a work, erected at great 
expense, removed by this court as a nuisance, 
the person complaining should have given 
notice not to proceed, otherwise the court will 
leave the complaint to law. Jones v. Royal 
Canal Co., 2 Moll. 319. 

Where party allows and acquiesces in erecting 
a nuisance, he shall be stayed in action at law. 
Amn., 2 Eq, Ca. Abr. 522. 

Encroachment.]— An encroachineut of a water- 
course was made in the infancy of the ancestor, 
who acquiesced for twenty-one years after he 
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The court would not afterwards | whose rig! 

GuGVMey (^^LoTit) v. Mod- amoimtin: 

- urelease u 

although, 


infringed cannot, without conduct; 

accord and satisfaction, or a 
■ seal, bar his right of action 
ier the name of laches, it may 
■id for refusing relief under some 
. De Bmsoke v. Alt^ ^7 L. J., Ch.. 
286 ; 38 L. T. 370. 


became of age. 
notice his complainl 
1} ridges, Giib. Bq. Eep. 3. 

XTslng Water— Nominal Damages.]— The de- 
fendants who were authorised by act of P^^^ha- 
ment to draw water from a canal for condensing 
steam, used the water for other purposes, in 
consequenee of which the plaintiff brought an 
action and obtained a verdict against them tor 
nominal damages. The defendants continued to 
use the water as before, whereupon the bilh was 
filed for an injunction to restrain them yf'b 
that the nlaiutiSs had sufficiently established 
their title at Ifiw, and that but for their aoquies- 
cence they would have been entitled to the 
injunction, notwithstanding they had recoveied 
on! V nominal damages. Itodidale Canal Co^ 
Kina. 2 8im. fN.S.:) 73 ; 20 L. J., Ch. 675 ; 15 


i. Voidable Deeds. 

General Eule.]— Length of time, or long ac-^ 
quiescence in a transaction, may bar relief, i,q 
cases where the transaction, if impeaclial witliini 
a reasonable time, would be set aside. Uiekes v. 
Coolie, 4 Dow, 16 ; 16 XL K. 1. 

Annuity Assignment.]— A grantor discoyering- 
that his annuity was bad, and complaining or 
distress or circumvention after he had 3 orne.l the 
o-rantee in an assignment of it, which he ratified, 
and undertook to pay, has but a slender equity,, 
and the as.signee ought not to be assisted; 
account directed of the consideration paid by- 
original grantee, with interest at 5 per 
and of the payments of the annuity to the* 
o-rantee, or any person claiming under him by 
assignment, which was ordered to be applied i in 
discharge of the principal and interest, B ) onuey 
v. HoIUukJ, 7 Ves. 3 ; G, Cooper, 9 ; 6 E. E, 58. 

.evidence- is 
distance • of 


Lease.] — A^ery c 
neces.sary to impei 
time, oii'the groura 
in obtaining it. C 
E C. 397. 

A^oliintary agreement endorsed on lease l>.y one 
not a party to it, not binding. JDoiollng v. Mdly 
1 Madd. oil. 

Minority.]— AVhere a building lease was- 

granted during the minority of infants with 
a covenant that they, when of age, should con- 
firm it, and the infants accepted rent for ten 
continued years after coming oj. 
that the lease should be established, bmitn v. 
Low. 1 Atk. 489. ^ ^ . 

If a person of age grant a lease, having no- 
title, and the lands afterwards descend to mm 
the lease shall enure by way of estoppel ; other- 
wise if he had been an infant. Ih, 

Resettlement.]— Lease by tenant for life- 

in exercise of a power, covenanting for quiet 
enioyment. Subsequently recoveries suffered b^y 
tenants for life, and in tail and property resettled 
subject to existing lease. Scmblc, the^ mere 
tnnso of time, and acquiescence from l/b7 to- 
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acquiescence. Colt It ard v. CoUh urd. 7 Ir. Eq. B. 
305. 

Eeversioner — Acceptance of Bent.]— Where 
tenant for life and ruiuaxnderman joined in the 
lease for years to the steward, in which rights of 
disputed title ivere omitted, Imt in respect of 
wdiich Yaluablc allotments were afterwards made, 
and the reversioner afterwards accepted the 
rent for five years : — Held, that the lease couJd 
not after so long acquiescence be impeached for 
fraud ; although tlie transaction might have heeM 
que.stioned recently after. Selsey v. Mkoades, 1 
Bligh. (x.s.) 1 ; 30 :R. 11. L 

There is no policy which prevents a steward 
from being a lessee of his employer, nor from 
receiving’ a beiiciicial lease ; but* steward must 
prove he gives fail ccaisideration, bat where 
transaction was mixed with motives of bounty, 
he must sho^v that employer wnas aware of every 
circumstance relating to transaction. S'. 6'., 2 
Sim. vfe S. 40 ; 25 B. B. 150. 

Acceptance of Bent .] — See eases, supra, and 
col. 1750. 

Lease for Lives.] — F., tenant for life, with a 
power of leasing for years, demises for lives to 
his attorney ; i\I., his son, tenant in tail, four 
years afterwards, executes aii agreement to con- 
firm the demise, and renew for a further term of 
lives : — lield, tliat the case was too suspicious 
to come within the principle of specific per- 
formance, and the length of time did not imply 
acquiescence. Blalieneif v. Baqyott, 1 Dow 
(N.S.) 405 ; 3 Bligh (N.s!) 237. 

Statutes by Bemainderman.] — A., tenant for 
life, remainder to first, &c., son in tail, remain- 
der to B. B. enters into statutes to C. for pay- 
ment of ten for one upon the death of A. in 
case he died without issue male in the life of B. 
B., in the lifetime of A., declares the bargain 
fairly made, and that he would seek no relief 
against it. B. brings a bill against the executor 
of 0., and he is lulieved against the bargain on 
payment of principal and interest. Wise?rum v. 
Bea/ie, 2 Vem. 121. 

Agreement by Owners.] — The several owners 
of lands in the parish of 0. enter into an agree- 
ment that a particular common should be en- 
joyed as a cow pasture for ninety -nine years : 
and this is signed by the baiiifi of one of the 
owners “so far as he had power.” After an 
acquiescence of above thirty years, this owner 
shall be bound by the act of his servant. .Tu/~ 
ton V, Wentworth, 1 Bro. P. G. 165. 

Acquiescence by Shareholders.] — The com- 
missioners of a canal make an agreement for 
letting the tolls, not warranted by the act, and 
prejudicial to the public ; this agreement is 
acquiesced in for forty-seven years, without com- 
plaint of the shareholders, and the lessee re- 
mains in undisturbed possession ; the court will 
not at the suit of the shareholders disturb 
his possession. G-my v. Chapltn, 2 Buss. 126 ; 

3 L, J. (O.S.) Oh, 47 26 B. B. 22. 

Voluntary Settlement.] — Voluntary settlement 
of property. After the decease of the settlor,, 
his heir-at-law, who was also tenant for life 
under the settlement, upon his marriage, recit- 
ing the voluntary settlement, conveyed all his 
interest in the lands upon trust for his wifOt 


Quaare, can he afterwards insist that the volun- 
tary settlement was void because the settlor 
was in a state of mental imbecility", lioddy v, 
3 Jo. & 

Vendor Impeaching Sale.] — If a vendor who 
has a right, upon equitable grounds, to impeach 
the sale by subsequent deeds, adopts the sale, 
and acts upon it as binding, he cannot after- 
wards impeach the title of equitable mortgagees^ 
who, subsequently, advanced their money with- 
out notice, JCagle v, Baylor, 3 Dr. k War. 60. 

Settlement of Wife’s Property.] — On the 
marriage of a female infant, her reversionary 
interest in choses in action were settled under 
the court for her separate use for life, with re- 
mainder to her children. She afterwards con- 
tracted two subsequent marriages, but no further- 
settle men t was executed : — Held, that the third 
husband, who had notice of the settlement, and 
had for some years acquiesced in it, was bound 
thereby. Ashton v. Bong all, 5 Beav. 56 ; 11 
L. J., Gh. 344 : 6 Jur. 447. 

A feme covert was entitled to a reversionary 
interest in moneys vested in her husband and 
another as trustees. By deed made between the 
tenant for life and the trustees, the tenant for 
life, who alone executed the deed, declared that 
the trustees should hold the fund on trusts 
whereby the wife had a power of appointment. 
The wife died, having appointed the reverslonaiy 
interest. The husband afterwards died, and the 
reversionary interest came into possession : — 
Held, that the husband ought to be rleemed to 
have ac(.]uiesccd in the arrangement, and ac- 
cepted the trusts. Inman v. Whitley, 7 Beav. 
337. 

Deed of Crift.] — In a suit to impeach a deed of 
gift to an agent and trustee, it was held that, 
though it was voidable in its origin, y’et that the 
subsequent deliberate acts of the party impeach- 
ing it, assisted by'- his legal advisors, made it- 
valid. Be Montmorency v. Besereuso. 7 CL 0: BL 
188 ; West, 64 ; 2 Dr. & Wal. 410. 

Belease.] — ^AVhere a release has been executed,, 
and the parties have fora long space of time 
acquiesced in it, the mere proof of errors will 
not, in the absence of fraud, induce the court 
either to set it aside or to give leave to surcharge, 
and falsify^ Miller v. Craig, 6 Beav. 433. 

Beed apportioning Bent.] — A deed, apportion- 
ing rent between A. and B., executed without 
any consideration by^ his agent, without authority, , 
and in ignorance that the rent had been con- 
clusively apportioned by’' a former deed, not 
enforced against A. But A., when apprised 
of his rights, obtaining from B, a settlement 
according to the former apportionment and for 
years after paying the whole rent, without 
demanding contribution, not entitled, after the 
death of B., to an account, against his assets,. 
A. entitled to contribution according to the 
former apportionment against C., the remainder- 
man from the death of B., when he went into 
possession. Stratford v. Aldhorongh {Lord), 1 
Beat.. 228. ^ ■ 

Becovery.]— tA tenant in tall in remainder 
when just of 'age, joined his father, tenant for 
life, in a recovery, for the purpose of raising 
3,0002. for the father, and resettling the estate 
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the son taking back only an estate for life, 
with remainder to his sons, &c. Whatever 
equit.y he might have had against that settle- 
ment was lost by his marriage and acquiescence 
till after the death of his father. Browii v. 
Carter. 5 Ves. 8fl2 *, 5 R. R. 191. 

Assignment of Policy.] --“A. by deed,^ for a 
nominal consideration, assigned a policy ot 
assurance upon his owni life to trustees for ins 
children, of whom B. w'as one, and the entire 
interest in the policy became vested in B. and 
(J. 2so notice of the deed was ever given to the 
assurance company. 0. married B., and ^ by 
deed, reciting that she was entitled to one moiety 
of the policy, the moiety w-as then put in settle- 
ment. A. afterwards, by deed, without con- 
sideration. profe-ssed to assign the residne of the | 
policy to D. B. declined to execute the deed, 
Init did not allege during the life of A. that he | 
liad any claim on the produce of the policy. : 
I), crave to the company notice of the assign- j 
nient, and paid preraimns during A.’s life:-— 
Hehl, that B. was precluded by his own conduct 
fiom enforcing his claim upon the produce of 
tlie policy. Justice v. Wynne. 10 Ir. Ch. R. 489. 

j. Accounts. 

When opened— Fraud. 1— Account opened, and 
general account decreed" against an agent who 
was also tenant to his principal, in respect of 
fraud ; and laches in landlord under the circum- 
stances notan objection. J^eaumontY. JJoulthee, 
7 Ves. 590. 

Accounts may be opened after an acquiescence 
of five years, if circumstances tending to show 
fraud are then discovered. Orx?han Board 
iPreddent) v. Van jReenen, 1 Knapp, 100. : 

Mines.]— The right to an account, even 

in the case of mines, may be lost by laches. 
Parrott v. Palmer, 3 Hyl. K. 682. 

To what Time— Bent.]— Account of rents and 
prohts confined to filing of the bill under laches 
.by the cestui que trust in not asserting his right, 
JMtiward T. Prescott, 7 Ves. 541. 

Interest.]— In a long unsettled partnership 
account rendered intricate by the neglect of a 
party, he shall have no interest on the balance 
when settled. JJodhafn v. Ilyley, 2 Bro. C. 0. 2. 

Partnership.] — A. and B., partners, were soli- 
citors to the commission. More than six years 
back they received various sums on account of 
the estate, having a set-oif in respect of their 
bill of costs, which they did not deliver to the 
assignee till wfithin six years. Beyond the six 
years A, and B. dissolved partnership ; and the 
assignee, with knoivledge of this fact, continued 
to enqiloy A. alone as the solicitor to the com- 
mission, and no attempt was made to charge B. 
with the moneys received by A. and B. till an 
official assignee was appointed Held, first, 
that, as between B. and the creditors, neither, 
laches, nor other conduct of the assignee, womd 
o;erate as a bar. But, secondly, that as the 
assignee was able to I’ecoup the estate, he could 
not, under such circumstances of conduct on his 
part, call on B. to account. Mx pwrte^ 

Pohrfsor, In re, 4 Deac. & 0. 547 ; 2 Mont* & 
Ayr. 48 ; 4 L.'d.j Bk» 7. ■ . 


Bill bv assignees of a bankrupt, claiming a 
debt, which had been paid to his partner, as 
paid after notice of dissolution of the partner- 
ship, that partner retiring, and the bankiiipt 
continuing, dismissed ; the terms of thc^ all(*g’ed 
arrangement not being made out. BiCf v. Bud 
India Co., 16 Yes. IdS. 

B., a retiring partner, borrowed money, iincier- 
taking to payout of his share of the partnership 
capital, and* C., a remaining partner, undertook 
to pay the lenders (the plaintiffs) the amount of 
B.’s capital, and bound himself to give the 
plaintiffs a full and perfect lien thereon, such as 
they might think necessary to secure to them an 
exclusive title to the balance. Xo steps were 
taken till after the death of B. ami C. Hek , 
that there were no laches, {xlya v. Hood, 2J 
L. J., Oh. 204 ; 6 Jur. (X.S.) 158 : 8 W. R. 248. 

Stated Account.]— Where persons have mutual 
dealings, signing the accounts is^not necessary to 
make it a stated one ; but it is keeping it any 
length of time without making any objection 
which binds the person to whom it is sent, and 
prevents his entering into an open account after- 
wards. Willis V. Jernegan, 2 Atk. 252. But see 
1 Ball & B. 428. 

Trust— Possession without Title.] — Bpon 
possession for many ydars, the origin not 
appearing, and no title, except as cestui que 
trust, under a term, the court would not presume 
any other title, and decreed the plaintiff to be 
let into possession on payment of the charge ; 
but upon the laches, refused an account of the 
rents even from the filing of the bill. Ameriey 
Y. 'Roe, 6Yes. 565. 

Where Bight Clear.]— The representatives 
of the cestui que trust held not bajred from the 
right to an account of the laches of twehm years, 
when otherwise the right was clear. BicUnson 
V. Holland (lor d2), 2 Beav. 310. 

Greueral Account.]— The court refused to open 
an account acquiesced in during twenty-two 
years, though it was of a general and summary 
nature, not containing the items, and though the 
personal representative of the party giving such 
account had, upon being first applied to, rendered 
accounts of matters included in such account ; 
but the court decreed an account, limited to the 
subsequent receipts, wdiich it was admitted haj:! 
taken place. Scott v. Milne, 5 Beav, 215. 
Affirmed 12 L. J., Ch. 233 ; 7 Jur. 709. 

Annuity.] — Account taken umler decree ^ in 
1817, in a suit by the grantee of an annuity, 
charged upon lands against judgment creditors 
of the grantor, who were in possession by elegit 
of what was due to the grantee, and a receiver 
appointed over the lands. The grantee having 
died, his executors in 1848 filed a bill against the 
co-heiresses of the grantor for an account of y hat 
was due for arrears Held, that by reason ^ of 
the acquiescence of the grantor for twenty-five 
years, and of the defendants for six years af ter- 
' wards they were not entitled to an account de 
novo of what was due in 1817, but^ that they 
might surcharge and falsify. B Bstrange "s. 
White, 1 Ch. Rep. 15. 

After Action at law,] — Demurrer to a bill for 
a general account and for an injunction allowed 



1777 


1778 


WAIVEE AND ACQUIESCENCE— WAE. 


on the that the siaroinent in the bill diil 

nor furnish such a case of account between tine 
pai’ties as to entillo the plaiiitiif to interference 
of the court on the principles of e<{uity, and if it 
had boon a .strong-er case, the plaintiff, after 
having suffered the* action to be tried at nisi 
pi'ins, had corac too late to ask tlie interference of 
the court. Cooper v. Hatton^ 12 Price 502. 

Scinble, mc ?'0 delay of a dcfeiaiant at law 
coming to e-juity in matters of account forms no 
reason for refusing relief where the nature of the 
account is such as a court of law cannot deal 
with. S. E. It. V. Brogden^ 3 IMac. G. 8 ; 
14 Jur. 705. 

Kemarks as to the difference between a court 
of equity originally assuming jurisdiction in a 
matter of account, and withdrawing a matter of 
account from a court of law. J h, 

E. E. PT. B. 


WALES. 

Puhlic-liouses— Sunday Closing.]— By s. 3. of 
the Sundaj^ Closing (Wales) Act, ISSl, “This 
Act shall commence and come into operation 
with respect to each division or place in Wales 
on the day next appointed for the holding of the 
general annual licensing meeting for that divi- 
sion or place” : — Held, that “ the day next ap- 
pointed” is the day which shall, after the passing 
of the act, be next appointed for the holding of 
the meeting. Eicduirds v. Machrkle^ 51 L. J., 
M. C. 15; 8 Q. B. D. 119 ; 45 L. T. 677; 30 
W. E. 120 ; 46 J. P. 247. 

Endowed School.] — Wales is a district of 
England within the Endowed Schools Act, 
1869 : and if a college holds a fund in trust 
for exhibitioners to be selected from a particu- i 
lar district in England, and whose exhibitions 
are tenable at the university, such college must 
give the endowed schools commissioners any in- 
formation they may require as to the fund. 
Jleyriclte Fend, In re, 41 L. J., Ch. 553 ; 
L. k 7 Oh. 500 ; 26 L. T. 596 ; 20 W. B. 715. 

Customs of.]~The 34 & 35 Hen. S, c. 26, s. 101, 
did not interfere with the private rights claimed 
by the lords marchers of Wales, as lords of 
manors or owners of the land. Beaufort {Dulie) 
V. Sfulth, 4 Ex. 450 ; 19 L. J., Ex. 97. 

The custom of England for rectors and vicars 
to leave their vicarages in repair to their succes- 
sors was transferred to Wales by 27 Heii. 8, c 26, 
Buuhury v. Heiosou, 3 Ex. 558. 

By the laws of Howel Dda, whosoever owneth 
land on the side of the shore, he owneth the 
breadth of his land on the shore, and he may 
make a weir upon it if lie will ; but if the sea 
cast anything on the land or on the shore, the 
king owneth it, for the sea is a packhorse of the 
king. Qiuere, whether this law is still in force 
by virtue of 12 Edw. 1 and 27 Hen. 8, c. 26, 
s. 31. Att.-Oen. v. Jones, 2 H. & C, 347 ; 33 
L. J., Ex. 249 ; 6 L. T. 655. 

Highways.] — See Way. 

Prince of Wales — Bond.] — The condition of a 
bond, after reciting the grant of an annuity by 
the Prince of Wales (afterwards Geo. 4) to C., 
an assignment of the same to the obligee with 


1 assent of the Prince, and an agreement tluat the 
j obligor should give his bond as an additicuial 
I security, was declared to be, that if the Prince 
I or his treasurer, or any person for him, should 
i pay the annuity quarterly to the obligee, the 
bond should be void : — Held, that upon failures 
of payment the obligee was entitled to sue tiie 
obligor, without having first presented a par- 
ticularof his demand to the Prince’s treasurer, 
pursuant to 35 Geo. 3, c. 125, s. 7. O'Eelly v. 
ibyw/.jeAV lb East, 369. 

Eights of, in respect of Duchy of Corn- 
wall.]— Ckowx. 


WAR. 

X. In General, 1778. 

2. Foreign EnlistmenL 
a. Cases decided under Act of 1870, 1781. 
Z?. Cases decided under Act of 1819, 1783. 

3. Brize of War, 
a. Rights as to, 1786. 
h. Jurisdiction of English Courts, 1793. 
e. Foreign Prize Courts, 1794. 

4. War Indemnity, 1795. 

1. In General. 

Existence of.] — ^A state of war may exist de 
facto between two countries, although there has 
been no formal declaration of %var by tiieir 
governments ; but there must be an actual com- 
mencement of hostilities. The Teutonia, 8 ^loore, 
P. C. (N.s.) 411 ; 41 L. J., Adm. 57 ; L. H. 4 
P. C. 171 ; 26 L. T. 48 ; 20 W. R. 421. 

If a foreign power takes prisoner an enemy, 
and thereby obtains possession of documents 
establishing his right to a debt clue from another 
to him in his private capacity, the prisoner is 
entitlcfl to relief ; and the circumstance that 
the foreign power is also tlie debtor, woll not 
alter the right ; but if such documents are the 
property of the prisoner in his sovereign charac- 
ter, and are taken possession of by the conqueror 
in the exercise of his sovereign and political 
rights, the court cannot interfere. Cnorg (Rajah.') 
V. Bad India Co., 29 Beav. 300 ; 30 L. J., Ch. 
226 ; 7 Jur. (N.S.) 350 ; 3 L. T, 646 ; 9 W. K. 
247. 

Declaration of.] — To ascertain the date of a 
declaration of war, the declaration from the 
ambassador of the court abroad, transmitted by 
him to the secretary of state's ofiice, is evidence, 
Thelhison v. Cosling, 4 Esp. 266. (Usually 
proved by the production of a copy of a royal 
proclamation, announcing its existence, printed 
by the printers of the crown, under 8 & 9 Viet., 
c. 113, s. 3.) 

Effect of,] — The effect of a declaration of 

war is to dissolve contracts of affreightment made 
before but which remain to be executed at the 
time. Esposito v. Bowden, 7 El. k Bl. 763 ; 27 
L. J., Q. B. 17 ; 3 Jur. (N.S.) 1209 ; 5 W. R. 732 
— Ex. Cln 

A declaration of war by this country against a 
foreign pow'cr imports a prohibition of commer- 
cial intercourse, with the subjects of that powan* 



Barrich^. BnU. 2 0. B. (N’.S.) S63 ; 26 L. J., ContraTiand.]— Account doorooa where one 

C. r. 280 : 5 W. E. (>05. party had freighted, shiy) with, contraband goods. 

A Frns^ian ship, carrviiig a cargo o£ nitrate of Dover v. 02)eij^ 2 Lq. Abr. i, 
soda (com. raba Oil of war), arrived o:fif Dunkirk, A seller abroad ot contraband goods is entitled 
to which port she had been ordered by the con- to prove unless he be a participator ni smiiggiiiig 
signees of caruo. and whilst lying there waiting them. Cavalhre. Jue parte, 2 tn^m A J. l 2/, 
i(ir the tide, ‘her master heard that war had A^debt arising out of a contract to convey 
broken out between France and Prussia, and he British goods to a market in an enemy s countp' 
ihereunon init back to the Dowms, where he cannot be proved under a commission ot bank- 
arrived on July rrth, to make inquiries, but rupt after peace has bceii established between 
hearing nothing moi*e. and being stopped by his that country and Great bntain. brkmaiing ^ 
owner, he put into Xh.>ver on the 18th, and Buck, 93. , - . . r- 

there getting iiitelli<^ence, refused to proceed to A joint adventure between tnc subjects of a 
Dunkirk. The ship'" was running under charter neutral power for ruiiniiig a blockade, e,-.tablished 
•fU'iti thrift her to be sentto a safe port. War was by one of two foreign bclligcieiits against the 
not actually declared till July 19tb, but was ports of the other, with a cargo of ai’ins and 
iuiminent on July IHth :-~Held, that the ship on ammunition, is not an unlawful contract, but 
Jrdv ]()tb was not bound to go to Dunkirk, as one from which the ordinary rights of property 
rshe^ would have been liable to penalties for result. Clim‘as^(\ Re parte, Ojutzeh 
tiuding with the enemies of her country and 4 De G. 3. & S. 65o ; .L. J., Bk. 11 Jur. 

capture bv French cruisei’s ; that even if war (JS",®.) TOO ; 12 L. T. 249 ; 13 W. E, 62;, 

not aitnally exist till Julv 19th the master International law subjects a neutral merebant 
-was justified in‘ pausing for a reasonable time to who transports contraband of war to the risk ot 
make in(|iiirics, and that under the circumstances haying his ship ami cargo captured and con- 
lie did not exceed that time by staying in Dover demned by the belligerent y) 0 wcr for whose 
till after the declaration of wu-r. TeutimUi, enemy tlie contraband is destined ; but the com- 
.8 Moore, P. C. (n.s.) 411 ; 41 L. J., Adm. 57 ; merce which waas- lawful for the neutral with 
L. R. 4 P. 0. 171 ; 26 L. T.^48 ; 20 W. B. 421. either belligerent country before the war is not 
'Whilst'the ship washing at Dover, the con- made by the war unlawful or capable of being 
siignees demanded the delivery of cargo without prohibited by both or cither of the belligerents. Jh. 
any payment of freight. The master I’efused A breach of blockade by neutrals is not an 
to deliver without payment : — Held, that he was offence against the municipal law of this 
-entitled to freight. Ih, country, and therefore an agreement contem- 




1781 


WAE. 


1782 


Under 2P> tV' 2-1: Tict. c. 112. InniU were talscn | Indemnity for Detention.] —In an appli- 

••ab-iolutely by the secretary of state f<'»r and ’ cation to t’iie court of adiniruliy fur indemnity 
<) "her lands were required lo l^e kept free from ; by tiie crown in resiaict of die dot ant ion of. 
I> ul<lings. The aniount r>f coinpensarion for ]>oth •' vessels luider s. 21, wlnere tlie secretary of state 
eltsses of land was agTccd upon ; and the parties; ; has released the vessels without issniiig his 
.clumerl interest at d/. per cent, on the amount i warrant stating reasonable and probable cause 
]; lid as compensation for the land« ntijuired to | for tiic deleiil ion. the proper form of procedure 
T'G kept free from buildings from the dare of Die | is by motion upon alhdavib 77n' 6 '/vy// Sortheioi 
agreement to the time of paymejit : — Held, that | (nid The Midland. 2 J L. T. 201. 
itlie compensation paid for laiitis required to be | 'Tlie crowti is entitled to time to answer the 
kept clear of laiildings was only a ]>aynKair fur j athdavits in support of the ap]di(*atiun. so as to 
'damage, and did not carry interest. A'.e//e/Z', ; raise anv quosHoiis of law ami fact. I h. 

(Eud) V. 7.c/r/.s‘, 1 Hem. k H. :k;i) ; h2 L. M Ch. | 

:282 : S L. T. ddO : 11 \V. Ik .‘)2l. f Preparing or fitting out Havai or Military 

Uiioii a jietition to obtain out of court the ; Expedition.J—Tlie oifences created by ss. 1 1 and 
amrehase monev for land taken rui'ler the I 12 uf the Uoreign Etilistnnmt Act, ISIU. is com- 


Defence Act of IShO (2H k 24 Yict. c. 112). it is 
aiot necessary to serve the so(?retriry of state, ivbo 


[ilote if a perstm, without the Jicence of her 
majesty, in a place wituin her dominions where 


[paid it in. Mon-hrad, E\v jjarte, :VS Doav. 2r»4 ; ; the act is in o[)erat;on. prepares, or asdsts in, or 


10 Jiir. (A.S.) GUO L. T. 507 ; 12 Wh Ik 2aG. 

A fund paid info court for the purchase, under 
ri-liis act, of lands whicli were subject to con- 
tingent charges, w*as ordered to be paid out to 
the trustees, they liaviiig powers to sell the 
Hands, and to give discharges for the purchase 
money without bringing the persons interested 
in the charges before the court. Ih. 

x\ person whose land has been valaod by a 
jury ami sold niiiler the 5 k G Yict. c, h4, is not 
^entitled to the expenses and costs which he has 
necessarily incurred in bringing the matter to 
trial. Oediianee Officers and Laws. In re. 1 Ex. 
441 ; 4 D. k L. GS8 17 L. J„ Ex. 126. 

Cp. eases sub tit. Lakds ClauiSES Act. 

%. Foreign Enlistivient. 

■a. Causes Decided under Act of 1870. 
Despatch of Ship.] — The employment of an 


aids, or abets in the prepriraliou of a military or 
iraval expedition, with the Intention that it 
shiDuld proceed against the doiuinions of a 
friendly state, whether or no it should have in 
fact so proceeded. Jleq. v. Jameson.^ 05 L. J., 
M. C. 218: 60 J. P. 002.' 

A person may commit the offence created by 
ss. 11 and 12, although not himself witliin her 
majesty’s dominions, when lie so engages, or 
assists, or aids, or abets, or eoansels the prepara- 
tion or fitting out of such expedition. 11/ . 

A person may coimnit the offence of taking 
employment in such an expedition, although he 
has not engaged, or assisted, or aided in the 
preparation of the expedition, and although he 
accepts employment in it outside the limits of 
her majesty's dominions. Ih. 

An expedition to pri.iceed against the dominions 
of a friendly state is one which intends either 
by actual force or show of force — (a) to inter- 


■English stcain-tua- for the purpose of towiii? a ; with the constituted govennnent, laws, or 
prize to the captor’s watei-s. is a despatchii.i; a i y™'nistratioii ot such a state; (p to briii? 
■ship from the TJnited Kingdom for the purpose I l\v such means the retorra ot those laws 

ko£ beiag omplovcd in the naval service of a I 'idmimstration : (,<•) to substitute for the 

- ■ '* -■ • ' any class in such a state its own 

protection in the place of the protection of any 
existing law’ and its administrators : or (V/) to 
join with others cither within or without the 


foreign state, within s. 8 of the Foreign Enlist- 
ment iict. 1870. The Gauntlet. 41 L. J., Ailru. 
<05 ; L. R. 4 Ik C. 184 ; 26 L. T. 45 ; 20 W. R. 407. 
By s. S of the Foreign Enlistment Act, 1S70, if 


enny ‘iierson within her majesty's dominions, with- 1 dominions of such friendly' state in overawing 
out her majesty’s licence, despatches any ship | g «« govermnmit ot such state to 


’With intent that the same sliall be employed in 
7the military or naval service of any foreign state 
.-at war with an}’' friendly state, the ship in 
irespect of which any such offence is committed 
:aud her ec|uij)ment shall be forfeited to her 
imajesty : — Held, that a vessel despatched to 
•famish and lay a submarine telegraph cable 
i^ilong the French coast bctw'eeii Cherbourg anti 
Yerdun was not des]jatched to be em[)Io3’ed in 
the military service uf France. The Inter- 
natUmal^ 4o' L. J., Adm, 1 : L. ik 3 Adin. 321 : 
!23 L. T. 787. ,, 

Release ef Ship,] — Application to release such 
ja vessel granted, but wftliout costs and damages. 
Ih 

YHien a cause is instituted against a ship in 
respect of wdtlch an offence against the Foi cign 
Enlistment Act, 1870, is alleged to have been 
committal, the court may, wfth or without the 
<jonsent of the crown, order the ship to be re- 
leased on bail. The Gauntlet, L. Ik 3 Adm. 319 j 
:24 L, T. 597. 

When such order is made, bail will be required 
for the full value of the ship and her equipment, 
Ibut not for any further sum for costs. Ih 


obtain any change in such law or administra- 
tion. It is none the less such an expedition 
because it may not be aimed at the overthrow 
of such a government, or liecause its pariicipators 
may be actuated by motives of pliilantliropy or 
humanity, Ih, 

The offence of fitting out and preparing an 
exp(3dition withiu the queen’s dominions against 
a friendly state, under s. 11 of the Foreign 
Enlistment Act, 1870, is sufficiently c<atstituted 
by tiie purchase of guns and nmmunitiou in this 
country, and their shipment for the purpose of 
being put on board a ship in a foreign port, ■with 
a knowledge of the purchaser and shipper that 
they are to be used in a hostile detnonstration 
against such state, though the shipper takes no 
part in any overt act of war, and the ship is not 
fully equipped for the expedition w'ithin any 
port belonging to the queen’s dominions. Reg, 
V. Sandoral. 56 L. T. 526 : 35 AY. ik 500 j 16 
Cox, a C. 206 : 51 J. P. 709. 

Indictment — Eorm—Matter of Induce- 
ment-Material Facts — General Averment.] — 
A count in an indictment stating that the 
defendants “ within the limits of her majesty’s 






dommioiis and after the coming into operation to exercise any powers of gOTernment in or over 
therein of the Foreign Enlistment Act, 187C,and any foreign state as_a transport, c^c., every suci^ 
without tliCf licence of her majesty, wore engaged person shall be guilty of a misdemeanor, and 
in the pn’cparation of a military expedition to every such shi}) shall be forfeited. A ship waS’ 
proceed against Ihe dominions of a friendly sstate,” fitted out as a transport for the service of certain 
is a valid count, inasmuch as it contains a reason- j^ersons in the island of Cuba, who bad revolted 
able and intelligible statement that the defeu- from Spain, and had assumed to exei-cisc govern- 
dants. ill a place within her majesty’s dominions ment, and were conducting hostilities against 
in which the act was in operation, were engaged Spain. It did not ap}>eaT who the persons were- 
in the preparation of an ex])cditi on which wmuld or over what jtart of Cuba they assumed to^ 
be an offence against the act. v. Jameson^ exercise government : — Held, that, inasmuch as 

65 L. J., M. C. 218 : [1896] 2 Q. B.' 426 ; 75 L.T. the persons in whose service the ship was- 
77 : 18 Cox, 0. C. 592 ; 60 J. P. 662. employed assumed to exercise government, there 

It is not necessary in a count in an indictment was a breach of the provisions of the act, and 
under the Foreign Enlistment Act, 1870, which the ship was liable to forfeiture. Th^ Salvador^ 
concludes with the allegation that the offence is 6 Moore, P. C. (N.s.) 509 ; 59 L. J., Adm. 33 
against the form of the statute and against the L. R. 3 P, 0. 218; 23 L. T. 203 ; 18 W, R. 
peace of the queen, to state that the defen- 1054. 
dants are in fact, if they be so, subjects of the 

queen. Ih. ' Building Ship.] — If a British shipbuildci- 

builds a vessel of war in an English pert, and 
Proclamation — Where Necessary,] — It was arms and equi])s her for war bona fide on his. 
Intended by s, 3 of the Foreign Enlistment own account as an article of merchandise, andl 
Act, 1870, that the necessity for proclamation of not under or by virtue of any agreement, under- 
the act should apply to possessions existing standing or concert with a belligerent pow'er, he; 
as such at the date of the passing of the act. may lawfully, if acting bona fide, send the ship. 
Meg. V. Jameson^ 65 L. J., I\I, 0. 218 ; 60 J. P. so armed amt equipped for sale as merchandise* 
662. in a belligerent country, and will not in so <Ioing 

violate the provisions or incur the penalties o.f 

Declaration of War — Illegality — Right the Foreign Enlistment Act, 1819 (repealed)-. 

of Seamen to quit Ship and recover Wages for Chavai^s*^^ E,v parfe^ Gmzehmdi. In re, 4 He G. 
Entire Voyage.] — The defendants, w^ho had J. & S. 655 ; 34 L. J., d3k. 17 ; 11 Jur. (K.s.> 
agreed with the Japanese government, in con- 400; 12 L. T. 249 ; 13 W. R, 627. 
sideration of a lump sum, to transport a ship of The building, in pursuance of a contract, with 
war, the property of the latter, from this country, intention to sell and deliver to a belligerent 
where the ship had been built, to Japan, agreed po-vver, the hull of a vessel suitable for war, but 
W’ith S. that ho should enter their service as unarmed, and not equipped, furnishevl, or fitted! 
ca]itain of the ship, and should remain in the out with anything which enables her to cruise or- 
capacity of captain (hiring the voyage from this commit hostilities, or do any warlike act -what- 
country to Japan. The plaintiff engaged with IS. ever, was not a violation f)f the Foreign Enlist *- 
to serve as seaman on board the ship for the ment Act, 1819 (repealed). The Aleimndm-y 
TOj^age. The ship started from this country upon 2 H. & C. 431 ; 33 L. J.. Ex. 92 ; 10 Jur. (K.s.)., 
her voyage flying the Japanese flag and pennant. 262 ; 11 L. T. 223 ; 12 W. li. 257. S. G, at nisi: 
Before the compietion of the voyage the Japanese prius, 3 F. & F. G46. 
government declared war with China, and at 

Aden the proclamation of British neutrality under Serving on board Ship.] — Serving on board a. 
the Foru’gu Enlistment Act, 1870, was read by vessel used as a store-ship in aid of a bcliigereiit 
the British governor to the crew. The plaintiff ship, the fitting out of which to be soused is 
thereupon refused to complete the voyage and an offence within s. 7 (repealed), is a serving on 
left the ship. In an action (which it was agreed board a vessel used or fitted out for a warlike* 
should be treated as an action against S.) by the purpose in the service or in aid of a foreign state 
plaintiff to recover the amount of his wages for within s. 2. Jhaion v. Pinheeton. 36 L. J., Ex., 
the entire voyage : — Held, that, notwithstanding 137 ; L. K. 2 Ex, 340 ; 16 L. T. 419 ; 15 W. R. 
the terms of the agreement between S. and the 1139. 

defendants, there was evidence that S. was a In an action for taking a steam-vessel, the- 
servant of the Japanese government, and tliat, defendant pleaded that he was an admiral in- 
the voyage having been altered by the act of bis the Portuguese navy, and that he took the vessel 
principals from an ordinaiy voyage into a vojmge as a lawful j)rize, which was condemned by the 
of increased ri.sk, the jfiaintiff was justified in supreme tribunal of marine, at Lisbon, and 
refusing to continue to serve on board the ship, became forfeited to the queen of Portugal. In- 
and was entitled to recover his wages for the other pleas the trespass was justified under the- 
entire voyage. O'yeill v. Armstrong, 65 L. J., authority of the queen of Portugal, jure belli. 
Q. B. 7; [1895] 2 Q. B. 418; 14 R. 703; 73 Replication, that the defendant beinganatural- 
L, T. 178 ; 8 Asp. M. 0. 03— C. A. AfiSrming 43 born subject of this kingdom, in contraventioix 
W, R. 554. of the B’oreign Enlistment Act, 1819 (repealed), 

accepted the commission of admiral, without tlie- 
b. Cases Decided under Act of 1819. licence of the king of England 

Held, that the pleas were a conclusive bar to- 
What Cfovernments,]— Sect. 7 (repealed) of the the action, and that the rejJicatioii afforded 
Foreign Enlistment Act, 1819, provided that if no answer to the pleas. Pohree v. Nainer, 2 



eYiMeiicc >)eii'ig that the men were engaged by • covery thereby sought might subject it to 
the defendants at tdvorpool to enter themselves | criminal prosecution under the Foreign Enlist- 
as the crew of a vessel lying there for a voyage i ment Act. 1819 (to prevent the enlisting of his- 
to China, and that afterwards, when the vessel majesty’s subjects for foreign service, and the- 
was off the coast of France, the men were, in fitting out, in his majesty’s dominions, vessels for 
the presence of one of the defendants, enlisted warlike purposes without his licence) : — Meld, 
in the belligci'cnt service, the jury was directed, that a corporation was not liable to be indicted 
thatif the defendants engagedthe men with the in- nnder that act, and demurrer overruled. Two 
tentiori that they should afterwards be enlisted StdlJes {^King') v. W'dlcchv or Penimvlar and 
abroad in the belligerent service, the indietment Oriental Ch.' 1 Sim. (K.s.) 33-1: ; 19 L. J., Cb. 
wms sustained, llcg. v. 4 F. k. F. 25. 488 ; 14 Jur. 751. 

On an indictment against a British subject, it 

appeared that he engaged men in this country to Contracts — Validity.] — A bill will not be en- 

serve on board a vessel which he then took to ' tertained for an account and payment of moneys- 
Madeira, and there met and signalled a ship of | due for expenses incurred in fitting out and sup- 
the belligerent power, and went with it to j porting certain troops called the Irish Legion, in 
anchor off an island which belonged to a foreign the service of the republic of Colombia. S. C.^ 
state, and there received on board the former noni. Macmamm'a '7.1)evereux^ ^ 

vessel an officer of the belligerent power, to 3 L. J. (o.s.) Gh. 156. 
whom he handed over the command, and who in 
his presence used incitements to his men to in- 
duce them to enlist, all of them, however, refus- ; Bmze of WAE. 

ing to do so except one or two, not proved to ( ^ •p.-a.-h+.c 

have been British subjects. The jury xvas directed ■ . . g- . 

to find whether, when tlie defendant originally ; Forfeiture of G-oods,] — Goods which are con- 
engaged the men, he had the intention not only ' traband of war, in the course of transport from 
to take the vessel out to deliver her over to the | a neutral port to a neutral port, in a neutral 
belligerent commander, but also to enable him to ! ship, are not by the la^Y of nations liable tc> 
incite and induce them to enlist, the question i seizure by the cruisers of a belligerent state, even 
being reserved whether that would constitute an ‘ though the shipper may know or intend that 
offence under the statute, Ucg. v. Corhett^ 4 ! they ''shall ultimately reach a port belonging to* 
F. & F. 555. , the enemies of the captors. To render goods. 

On an indictment for causing men to enlist or : contraband of war liable to seizure, they must 
engage in the Confederate service as sailoi’s, and ' be taken in delicto, that is, in the actual prosecu- 
also for counselling men here to enlist in such i tion of a voyage to an enemy's port. JLdjbs v. 
service abroad, and for assisting in the equip- > Ilennrng, 17 C. B. (n.s.) 791 ; 34 L. J., 0. 
ment of a vessel for such service, the evidence 117 ; llJur. (N.s.) 222 ; 12L. T.205; 13\\.K. 431.. 
showing that an old gunboat, dismantled of all ' 

warlike equipments, w’as purchased at Shcern ess. 1 Forfeiture of Ship.] — Nor does the mere fact 
with a view to her being engaged in the Con- ■ that the ship carries simulated ]iapors per se 
federate service; that the defendant took an ; operate as a forfeiture ot either ship or goods,. 
active part in repairing her, and fitting her for | though it may afford evidence from which a 
sea, and also in engaging men to go in her as prize-court may inter that the shi}) was or the 
firemen or stokers for a trial trip : that she went g’oods w’ere enemy’s property, or that her desti- 
over to Calais, and that there the Confederate nation was to a blockaded port or to an enemy ’& 
flag was hoisted, and a Confederate captain came witli contraband of -war. Jh. 
on board, who attemptecl to enlist the men ; and 

that, after this, the defendant was on board, and py — Effect of Transfer or Sale.j — A ship,, 
still used his endeavours to send men on board originall}’’ the property of a Russian, was by him 
the vessel as stokers -Held, that the material ; .^dveu to his son, domiciled in Denmark, as a part 
point was his knowledge of the ultimate destina- of the son’s share in the father s piopeity. The- 
tion of the vessel ; that his acts after knowledge transfer took place in 1853. It was argued, on 
of it were evidence of his having had such behalf of the cai)tors, that to allow a voluntary 
knowledge l^efore the acts of engagement in this transfer without valuable consideration at the- 
countrv ; that the acts abroad were evidence of beginning or on the probability of a w^ar, wmiild 
the intention of the acts in this country : that open a way of safety to the whole mercantUe- 
the mere re})alring of the vessel for a trial trip navy of a belligerent. The Benedict^ 4 IV’’. R. 165^ 
was not an equipping ; and that the clause as to An absolute bona fide sale or transfer of an 
enlistment apidiod to the engagement of men in i pemy’s ship to a subject of a neutral state made- 
any capacity connected with the navigating of imminente bello, was iieki not to be illegal, the- 
the vessel as firemen, stokers, or engineers, transfer having been effected and the ship having; 
lieij. V. Bunihle. 4 F. F. 175. come fully into the possession of a purchaser at 

a port at which she stopped in the course of a, 
Capture—Eunuing Blockade. ]-~-Notwithstand- voyage, before arriving at her ultimate desti- 
ing the Foreign Enlistment Act. 1819 (repealed), nation. The rule of prize-courts, that the trans- 
a British subject, who, in the service of a foreign fer of a ship in transitu is ineffectual, does not 
state at peace with Great Britain, captures a apply to such a case. The Baltiea^ 6 W, R.. 
British vessel, which is lawfully condemned as a B08 — P. 0. 

prize for breaking blockade, is not liable to an An absolute' bona fide sale or transfer of a ship, 
iction at the suit of the owmer of the vessel, by an enemy to a subject of a neutral state, 
Dobree v. Kafier, 2 Bing. (H.c.) 781 ; 3 Scott, without fraud or collusion, made in contem- 
201 ; 2 Hodges, 81 : 5 L. J., 0. P. 273. plation of' war, is not illegal, though ca |■>art onl^ 

of the purchase-money is paid at the time, and the 
Indietment— Corporation.]— An incorporated remainder is payable out of the ship’s freight. 
JOinpany demurretl to a bill, because the dis- The Ariel^ 5 W. R. 427 — P. 0. 
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A. Iwiu,? sole po'-^sossor of a ship, gave ^ claim How w 

<,n behalf of B. The evidence showed that A. J , taken into a port belou^ng to 

was the real owner, having, for P«PO;^ t?® oountiT of the captoisi. or being condomned 
fraudulent on the belligerent, made a colourable ° ,t_ Gaiadht, 10 L. J., Adui. 

«de to B. Claim allowe.1 to be amentol and byapruocouu^ 

proved on further proof. Tk^i Pamuluti hhomU, jl. AdL 'G.l ; L. K. 4 B. C. 181; 

tnfra. 26 L.f.l.’ ; 20 W. R.497. Bat not on this point. 

Breach of Blockade.]— A neutral vessel, 

seized near the Gulf of Eiga by one of her -War— What is.]— A prr/.o pt war (a 

inaicsty-s shijis of war for an aEeged breach ot ^.^hantman), with a prize crow on board, is 
Wock.adc, was oondcnmcd by sentence of the a ship of war. Ih. 
court ot admiralty :-Held, on 

ship ])elouo:iiig to a neutral state caniiot be con- « - Enlistment Act.]— In an action for 

.dcmncd, imloss the port " she the defendant. ^ 

■.sailing was legally ni a state of talocUtto, a b in the Portuguese navy, and 

was known to be so by the master or owner, - , , ^ ^ j. tjje vessel as a lawful prize, 

there having been great doubt about the «iat “ .j gtl by the suprouio tribunal 

cmstenoo of the blockade in question ami “ became forfeited to 

whether, if established, it was one that would te ® Portugal. In other pleas the 

I'enognised by the British government, a lest - ™ f • the authority of 

tntiouoftho procoocls of the sppjtnd freight J“‘hrtugal, jure belli. Kopl - 

must be afU*ised, °5oo- p o catio^ that the defendant being a natural- 

claimant. btm subicct of this kingdom, in contiavcn- 

A neutral vessel, on coming out of ^ the poi t o j j'orei<^n Enlistment. Act, 1S19, 

Biga, was seized by one of V " aeeVod the commission o 

of war for an aUogecl broach ot blockade .—Htll, aoceptoatiec king of England:— 

that the master of the ship . jt pleas were a conclusive har to the 

foiowledgeof thehloclmxle wUenhcleft thcp , . ’ ‘ ^ replication aiforded no 

the senlenoe of the court of admiwl y, con- action, .Xcepie,-, 2 

denming tho^ vosso , must be aihimed, . . ^ ^ ^ . 3 201 ; 0 

Jolrui/ia Jlana, 4 \\ . h. lUb— r. u. is > ’ 

Where the excuse for going into a blockaded L. J., U i . 

the leaky state of the ship, captors ^ „ 

luowed to give further proof as to condition of Distribution.]- As to the gperal P™“Ple| 

trvessel. ne Panagha RhomU, 3 Jur. (S-S.) adjudication and w & 

23; 6 W,R.10.1. , . , l«-“e T , tlm ^ 

A vovago is not illegal by the circnmstanee 35 b. J., Adm. 1 1 ; h- E. 1 Adiu. iu J , 

that the 'ship's destination is a port which, yi9 ; 14 Ij. T. 2.b. i fi.A Hme 

acoordiuo- to the latest accounts, was under Bke .admiral who is bi command at tlmtim^^ 

Uookado! if it .appear that no violation of it was the prize is taken, is entitled to dl„- 

Bite": v2ji-M V. Budmi, 5 M. & P. 407 ; ^ffieer’s shire of prize. Pigot v. 1) h>te, 1 H. hi. 
■7 muo- 495 ; 9 L. J. (o.S.) C. P. IBS. , ^65, n. ; 4 Dough B02. i o 

Tiie purpose of a, blockade was declared to be ^^vhere, from a change in the 
for preventing the import of provisions to the station, it becomes 

<3neinv in possession of a neutral s country, the flag-officer’s share ot a prize taken b) a J d 
;Semble, that! the fact of a neutral ship bringing jctaclied for the purr>ose ot cra^mg belon.^h, 
out a cargo of corn is not a breach of such is clear that it does not belong to ^ 

Mockade. The 11 Moore, P. C. Sb ; command of such ship. Ui/toi J-uiUlU 

■f) W K 450. (Zwy/). 1 H. Bh 264, n. . i .v 

■ , , A captain of marines who happens to be on 

Neutral, not Sole Owner.]— A ve.iscl with ^ nian-o£-war when she takes a prize, but 

SI neutral flag was seized on suspicion of being belong to her comidement, shares only 

the property of the enemy. On her papers being ^ passenger. v. JJth^yee, 1 Dough .5^4. 

examined, it was found that the claimant, who r|ij^g captain of a ship actiydly on board at the 
professed to be the subject of a neutral state. capture is entitled to prr/e-money 

was not the sole o\\'ner, but that one of the sub- j-j^Q^o-h under arrest at the time, and tiiougii 
lects of the enemy’s country had also an interest officer had been sent on board to com- 

Inthe vessel :-Held, that the sentence of the ^laiid the ship. v. Term Bep 224. 

^-ourt of admiralty, condemning the vessel, must ^ py two or more privateers, 

be affirmed, and that the application on the part ^Yib^vq proportionally according to the 

of the claimant to be allowed to produce, number of men of which their respective crews 

proof must be refused. T/ni 4 vV . K. did Jiohert-^ TLirtkf/, I DougiTdll. ^ 

— r. C. An admii'al who supci'sedes another admiral, 

w . 1 and takes him under command, is entitled to 
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A prize was tal%cn bv a revenue cutter, daring Assignment of Interest.] — Ko interest 

the suspension of the commander, by the mate, complete vested in prizes before condemnation ; 
who acted as commander under an order from but upon condemnation it is considered the pro- 
tiio commissioners of customs : — Held, that he perty of the captor from the time of the capture, 
was entitled to the coinmanrler's share under the The crown in prize grants puts what is strictly 
king's warrant of disti'ibutioiis. Taylor v. Pi/e, bounty upon the footing of right, considering the 
S Taunt. 805. claim as transmissible to the legal representatives 

If an admiral is appointed b\" the admiralty, of the claimant, deceased before the grant, sub- 
and actually has given an order to a fleet, he is ject to his will, Ac,, as his other property, 
ontitletl to share in captures, though he was not St^errmy, J3aywdl, 15 Yes. 139 ; lU E. li. fO. 
within the station at tlic time they were made. Military prize, when captured, is capable of 
€aj)t}(ri‘A‘()}it/h'JaijiaU‘aSf‘at}onAKB.g.AdmA2\). being eifectualiy assigned by the captor, before 
Chai'ter-pnrty of affreightment between the any interest in it has been vested in him by a 
ownei's of tlie ship M. and the commissioners grant from the crown. A warrant of the crown, 
of transports for and on behalf of his majesty ; conveying military prize to trustees upon trust, 
during its continuance in the transport service to collect, recover, and receive the same, ami 
tlie ship makes a capture, which is condemned, directing the trustees, as soon as the case would 
and upon ])ctition to the treasury, two-thirds of permit, to prepare a scheme for the distribution 
a moiety of the proceeds arising from the capture thereof, conformably to certain principles 
were ordered by warrant from the crown to be therein stated, and to submit such schemes 
paid to the owners. These proceeds are entirely to the lords of the treasury, for the significa- 
nt the discjretion of the crown ; and upon motion tion of the royal pleasure thereon, is hot an 
■for payment into court of a sutii, admitted by absolute or final grant : it creates no vested 
the coinraissioners of transports to be due for interest in any particular individuals, as objects 
freight under the charter-pa rtj^, which motion of the bounty ; nor can persons ciairaing to be 
was resisted on the ground that the com- cestuis que trustent compel a distribution under 
inissioners were entitled" to set ofii' the amount it by a suit in equity against the trustees, 
of the proceeds received by the owners under Semble, the crown may at an}’’ time before 
the warrant, payment was ordered accordingly, distribution alter or revoke a grant of military 
%vithout prejudice to the question of ownership, prize. Alexander v. Wellington {Buke)^ 2 
Thuryar v. MorUy, 3 Mcr. 20. Russ. A M. 35 ; 9 L. J. (o.s.) Gh. 30. 

A captor of a prize may legally a«5sign his 

Apprentice,] — The prize-money, gained share therein before condemnation. IMor rough 

by an apprentice serving^' on board a letter of v. Corny tin, 1 Wils. 211. 

marque ship, does not belong to the master of Assigaiment of sailor’s share of prize money at 
the a}>prenticc ; the usage being proved to be great undervalue, set aside for fraud, but still to 
that such mouG}' is the property of the apprentice, stand as security for what really advanced. 
Carna-n v. Watts, 3 Dough 3.50. The same ei.|uity as to an under-assigmncnt. 

How y, Weldon, 2 Yes. 516. 

Jurisdiction— Account.] — A court of Bale of a seaman’s prize money, and subsequent 

equity has jurisdiction upon a bill by officers of agreement in confirmation, set aside. Taylour 
the army and the East India Company, on behalf v. Itochfort, 2 Yes. 281, 
of themselves and all others, Ac., for an account 

of prize-money received beyond the due propor- Condemnation Eeversed.] — The plaintifTs, 

tion, and for a distribution according to the king’s together with others, being owners of one ship, 
grant and usage, considering the defendants as and the defendant of another, a prize as taken, 
trustees ; but upon the construction of the grant, condemned and shared by agTeement between 
4ts not creatitig a trust, a demurrer was allowed, them ; afterwards the sentence of condemnation 
JBroiDn V. Harris, 13 Yes. 552 ; 9 E. E. 221. was reversed, and restitution awarded with costs, 
Bill by one of the officers and crew of a which were paid solely by the plaintifis ; an 
privateer against the owner, for an account of action cannot be brought by the plaintiffs alone 
■captures according to the articles. Leave given for their share of the restitution money and costs, 
to amend, by stating that the bill was on behalf because it was either a partnersliip transaction, 
of the ]ffaintiff and all others ; upon that amend- when the other parties ought to be joined, or 
merit the account was decreed. Good wMewltt, not, when separate actions should be brought by 
1,3 Yes. 397. each of the persons paying- Graham v. Robert- 

Two caj_)tains of ships of war enter into an son, 2 Term Eep. 282. 
agreement that all prizes taken by either of 

them, whether in the ships they then had, or in Grant to Secretary of State “ in Trust.’’] 

any other ship which they might thereafter —The crown, by royal warrant, granted to the 
€ ?mmand, should be equally divided between secretary of state for India in council for the 
them. One of them changed his ship, wffiich, time being” certain booty taken in war “in 
meeting with an accident, was ordered to be laid trust for the use of” certain persons, who had 
np, and" it was some time before he got another, been adjudged entitled to it upon a reference to 
The other captain continued cruising all the the court Of admiralty, to be distributed among 
time, but objected to account for the prizes them, with a further provision that in case any 
which he took during the interval of his doubts should arise in the course of the distribu- 
partner’s being unemployed ; — Held, that he tion the decision of the secretary of state should 





of state for India in council an agent of the 
ci'own for the purpose of the distribution of the 
fiiiKl under the control of the crown, but did not 
constitute him a trustee for the persons interested 
subject to the control of a court of equity, 
Ale^vander v. Wellington (2 Buss, 

Bn') discussed. Jirmm v. Harris Ves. 
552 : 9 B. B. 221) distinguished. Mnloch y. 
fierreiartf of State for Indta^ 51 L. J., Ch. 885 ; 
7 App. (Jas, 619 ; il L. T. 133 ; 30 W. B. 845— 
H. L. (E.) 

Parties who may bring the Suit.] — The 

though they may institute the 


Joint Capture.]— In cases of joint capture 
“ being in sight ” means being seen by the prize 
as well as the captor, and the claim fur joint 
capture may be pronounced for in the absence of 
evidence from the prize. The time of surrender 
is not the time of taking possession, but the 
striking of colours, or other plain sign of aban- 
doning the intention of flight or resistance. 
The Brazil, 4 W. B. 375. 

The principles of joint capture in prize cases, 
apply to vessels associated in the capture of 
ships engaged in the slave trade ; therefore, 
when the actual capture was made by one of two. 
vessels associated for such purpose, the other, 
which had joined in the chase and rendered 
subsequent assistance : — Held, entitled to share 
in the bounty for the slaves, and in the proceeds. 

1 of the ship, stores, and cargo. The Aviso, 2 
; Hag. Adm. 31. 

A vessel which had chased a slave ship into a 
situation from which she could not e.scape, and 
then (being herself forced by a leak to abandon 
the chase) informed the capturing vessel thereof l 
— H eld, not entitled as a joint captor. The 
Orestes, 2 Hag. Adm. 38, n. 

In joint captures, only the actual force pre- 
sent shares in the prize ; therefore when a tender 
of one ship was joint captor with another ship,, 
the prize was shared proportionally between the 
capturing ship and the tender. Thu ZeiAierlna^ 

2 Hag, Adm. 317. 

An'^abandonment of pursuit and a return to 
the former course of the ship, before the act of 
capture, defeats the claim of joint capture, not- 
withstanding some assistance may have been 
rendered at the early part of the chase. The 
Battlesnahe, 2 Hods. 32. 

Where a prize, coming out of a blockaded 


actual captors, 
suit, are plaintilfs oiiiy in name, as the burthen 
of proof rests with those claiming a right to 
share in the booty. Banda and Kiricee Booty 
case, supra. 

Prize Agent.] — Claims being made on a prize 
agent by several persons for the prize money due 
to a sailor, he %vas permitted, as a public officer, 
to pay the money into court for the benefit of 
that claimant ^vho should prove his authority to 
receive it. ^ ' 


Bdwards v, Minett, 1 Taunt. 166, 
Two waiTants for bounties, each for a distinct 
capture made by the same two vessels jointly, 
were made out in the joint names of their 
respective agents, and the proceeds paid on their 
joint I’ecelpts : each .agent took possession of a 
portion of bounties, but no regular severance 
or appropriation was made ; one of the agents 
became a bankrupt with the proceeds of one 
warrant in his hands ; the other agent is bound 
to distribute the proceeds of the other warrant 
between the two vessels. Vecuti (^Gomez), 2 
Hag. Adm. 346. 

A. and B. being joint prize agents, A. is 


sailors, to whom he pays a sum of money, wdiich 
he is subsequently compelled to pay again to 
the person really entitled. B. is not bound to 
contribute to the sum so paid. M-llreatli v. 
ISlargetsoiu 4 Dough 2 78. 

Limited responsibility of a foreign prize agent 
who acted a fair part, and did everything for the 
best under the circumstances of the case, . The 
Trahaeolos, 1 Hag. Adm. 294. 

A prize agent makes certain advances to 
captors prior to a regular distribution of the 
proceeds, and becomes a bankrupt : — Held, that 
the sureties <aTid their representatives are liable 
for his deficiencies in the first instance : iriforce- 
ment of a monition to refund suspended. The 
Triton, 1 Hag. Adm. 290. 

Proof of Title.] — If any doubt exists as to the 
charactei of a ship claimed to be the property of 
a neutral, being still enemy’s property, the rule 
of the prize court is, that the claimant shall be 
put to strict proof of ownership, and any circum- 
stance of fraud, or contrivance or attempt at 
imposition on the court, in making out his title, 
is fatal to the claimant ; condemnation of the 
ship as enemy\s property necessarily follows. 
Batten v. Beg., 11 Moore, B. 0. 271. 

Imprisonment consequent on taking Prize— 
Ho Action.] — No action at common law lies for 
false imprisonment, where the imprisonment was 
merely in consequence of taking a ship . as prize, 
although the ship has been acquitted. Ba Cauas 
V. Bden, 2 Dough 594, . ' 

; Eestitntion,] — In the case of a vessel Which 


were entitled to share in the prize. The 
Henrietta, 2 Dods. 96. 

Where two vessels join for the purpose of 
effecting a capture, the continuance of the chase 
is sufficient to create the right of joint capture, 
whether the vessels are in sight of each other or 
not. The Etoile, 2 Dods 106. 

A general claim of joint capture may be 
supported by a king’s ship, on the ground of 
right only ; but this general rule is liable to ex- 
ceptions. The Helani, 2 Dods. 122. 

One of his majesty’s ships of war being in 
itinere, and barely seeing or hearing a firing on 


had any communication. The Genoa ami 
Satona, 2 Dods. 88. 

That is clearly a conjunct expedition, which is 
directed by competent authority, combining 
together the actions of two different species of 



examine the justice or propriety of it. fkmrJert 
(Lord) Y. Home, 6 Bro. F. 0. 243 ; 2 H. BL :>33 ; 
4 Term Eep. 382. 

Where a ship is bona fide seized as prize, the 
owner cannot sustain an action in a court of 
common law for the seizui*e, though she is re- 
leased without any suit being instituted against 
her ; his remedy, if any, being in the court of 
rulmiralty. Faith Y. Pearson, % Marsh. 133 ; f> 
Taunt. 431) ; 4 Gamp, 357 ; Holt, 113 ; 10 li. E. 
04h.'' ■' 

The court of chancery has admiralty jurisdic- 
tion. Letters of marque and reprisal ni«ay be 
repealed in chancery after a peace, though there 
is a clause in the letters patent that no ti'caty of 
peace shall prejudice them. Peio v. Cavern, 1 
Vern. 54 ; 3 Swaiist. 069. 

Where a privateer had taken a prize without 
having letters of marque, and the court of 
admiralty had sentenced her as a droit to the 
crown, the court of chancery refused, with costs, 
to restrain the parties from receiving, or the 
registrar of the admiralty from paying, the pro- 
ceeds under a treasury warrant JSloal y, 
Cromlall, 10 Yes. 15,5, 

Prohibition to enjoin judge of prize court from 
proceeding in a question of prize or no prize, 
refused. Lyneh, Ex 2)arte, 1 Madd, 15. 

If an ally actually co-operates in effecting a 
capture, he cannot recover any proportion of 
the prizes in the common law courts of this 
country ; he must sue in the prize courts. 
Euchionj'th V. Tnclter, 2 Taunt, 7. 


L ot some common 
hi the Peninsula, 1 


Liability of Cai)tors.]— Where upon the ship's 
^■>apers and depositions in preparatory no 

1 -robable cause of seizure appears, captors con- 
<Iemncd in costs and damages. Evidence in 
their behalf not admissible generally. The 
Fo'vtuna, 2 Jur. (N.S.) 71 ; 4 W. 11. 166, 

Although a captor be only actuated by feelings 
of public duty, in destroying the property he lias 
taken, yet he is responsible to the claimant, and 
must apply to Ins own government for iudemnifi- 
oation. The, Acteon, 2 Bods. 51, 52, 53. 

Captors having a bona fide possession, and 
using due care, arc not responsible for losses 
occasioned by mere misfortune. The John Eoel\ 

2 Bods. 336. 

A seizor is clearly entitled to be iiidemnilicd 
Elis expenses, when nothing vexatious can be 
objected against him. The Woodbrldge, 1 
Hag. Adm. 63. 

Captors, though bona fide possessors, are liable 
for value of stores embezzled after capture 
nnd before the ship is taken possession of by 
oustoin house authorities. The A line and Fanny, 

3 Jur. (N.S.) 24 ; 5 W. E. 153. 


After Termination lof War.] — The court 

of admiralty has jurisdiction to entertain prize 
proceedings commenced after the cessation of 
war. Kathavlna, Cargo Ex, Lush. 142 ; 30 L. J., 
Adm. 21 ; 3 L. T. 597. 

A British ship was taken by the Americans, 
and afterwards retaken by one of the British 
crew, brought into port, and condemned. A 
writ of prohibition to enjoin the judge of the 
prize court from proceeding after the termina- 
tion of the war. at the suit of the American 
owners, to try the question of the recapture, 
was refused ; it being a case clearly within the 
jurisdiction of a court of prize, and such juris- 
diction not being determined by the cessation of 
the hostilities. The Harmtmy, fe. Cooper, 325. 


b. Jurisdiction of Engrlish. Courts. 

liloiie as to Booty till 8 & 4 Viet. c. 65.] — The 
court of admiralty had no jurisdiction wirh 
respect to booty until the 3 -k 4 Yict. c. 65, the 
“22nd section of which, enacting that the court 
shall proceed as in cases of prize of war,” must 
be understood to mean, not that in all respects 
the distribution of booty should be assimilated to 
that of prize, but that the ordinary course of pro- 
ceeding in prize should be adopted. Banda 
and> Klvu)ee Booty ease, So L. J., Adm. 17 ; 
L. K. 1 Adm. 109 ; 12 Jur. (x.S.) 819 ; 14 L. T. 
293. 


As to Capture— -ExclusiYe.] — The jurisdiction 
over all matters of prize, and everything conse- 
quential to a capture, belongs exclusively to the 
court of admiralty. Zmdif v. liodneg, 2 Bough 
<>] 3. n. 

4’ he question of prize or no prize, or by whom 
token, cannot be tried at common lawg but must 
he decided by the judge of the court of admiralty; 
and the jurisdiction depends not upon the 
locality, nor up'm the parties, but upon the 
natuic of the question, which is such as cannot 
be tried by any rules of common law, but by the 
ireneral law of nations, which is there adminis- 
’tered by forms best adapted to the subject of its 
jurisdiction, and the interests of the parties. 
'jmehell V. Rodney, 2 Bro. P. C. 423. 

The prize courts and courts of lords commis- 
■siouers of appeals have the sole and exclusive 
jurisdiction over the question of prize or no prize, 
and who are the captors, notwithstanding any 
-of the prize acts ; and if they pronounce a sen- 
tence of condemnation, adjudging also w^ho are 
the captors, the courts of common law cannot 
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tlie seni'cnce is concl-asiTe eykience in the courts 
here that the property was not neutral. Ih. 

A sentence of a foreign court of admiralty is 
only conclusive here as to the express ground of 
the sentence, but not as to any of the premises 
(noticed in the consideration part of the sentence) 
that led to the adjudication. Chridie v. Sevre- 
tan. 8 Term Ilep. 192. 

The sentence of a foreign court of admiralty 
is evidence only of wliat it positively and speci- 
fically affirms in the adjudicative part of it, not 
of what may be gathered from it by way of in- 
ference. Fh'har v. Ogle^ 1 Camp. 418. 

The sentence of the foreign court of admiralty, 
condemning a vessel for attempting to violate a 
blockade, is not conclusive, unless the fact upon 
which the condemnation proceeded appears, on 
the face of tlie sentence, free from doubt and 
ambiguity ; it cannot be collected by mere in- 
ference, nor can it be left to uncertainty, whether 
the vessel was condemned upon one ground, 
which would he a just ground of condemnation 
by the law of nations, or on another ground 
which would only amount to a breach of the 
municipal regulations of the condemning country. 
Dahflehh v. Hodgson. 5 M. k P. 407 ; 7 Bing. 
495 9 L. J. (o.S.j C. P, 138. 

A sentence of condemnation of a prize taken 
by a F rench privateer and carried into 8pain by 
a French court sitting there (Spain being then a 
belligerent ally of France in the war against 
Great Britain) was valid : and such condemna- 
tion, proceeding on the ground of the property 
being enemy's and British, is conclusive in an 
action on a policy against the underwriter by 
the assured, who had insured it as Danish, which 
in fact it was, Denmark being then neutral. 
Oddij V. BovUl, 2 East, 473 ; G E. K. 482. 

In an action on a policy of insurance on goods 
warranted American on board a ship from 
London to Virginia, a sentence of a foreign court, 
whifdi, after reciting that “ forasmuch as the true 
destination of the vessel was for the English 
islands, having been hired and loaded at London, 
and having on board eighty barrels of gun- 
povmr,” declared the ship and cargo a good prize, 
is not conclusive evidence against the warranty 
of neutrality ; because the special grounds 
assigned for the sentence do not necessarily lead 
to such a conclusion. Calcert v. 7 Term 

Eep. 523 ; 4 R. R. 517. 

The sentence of a prize court condemning a 
vessel is not conclusive as to any matter of fact 
which was the ground of condemnation, unless 
that matter of fact is clearly and certainly stated 
in the judgment as a ground of condemnation. 
JMU V. IlGimmj, 17 0. B, (n.s.) 791 ; 34 L. J., 
0. 1\ 117; 11 Jur. (K.S.) 223 ; 12 L, T. 205 ; 13 
W. B. 431. 

Although the finding of a matter of fact in the 
judgment of a prize court may, when adduced in 
evidence, be conclusive evidence of the fact so 
found, it cannot be pleaded as an estoppel, I h. 


4. IVab Indemnity. 

Who Entitled to.] — The foreign wife of a 
British subject is not entitled to compensation 
for the loss of her separate property under a 
treaty, providing such a compensation for British 
subjects, unless she has herself acquired a 
domicile in Great Britain at the time of her loss. 
,A foreigner domiciled in Great Britain is,, under 
such a treaty, entitled to claim compensation for , 
his losses. Conwm/s ease., 2 Knapp, , j 

’ . ' qf , a, fatfeer. j 


. into the service of France, and taken the oath of 
a Knight of the Order of St. Louis, is entitled to 
the character of a British subject, altliongh lie 
himself was born in France of a French nioLheiv 
and had served in the French army. WalVs. 
case^ 3 Knapp, 13. 

A person who possesses the characters both of a 
French .subject under the municipal law of 
France, and of a British subject under the 
stat. 13 Geo. 3, c. 26, as the grandson of a 
natural-born British subject, although he Inniself 
and his father were born in a foreign country, is> 
not entitled to claim compensation for the loss- 
he has sustained from a confiscation of his- 
property by the French government, under a. 
treaty between Great Britain and Fi'rnice,. 
giving compensation for such a loss to British 
subjects. Jdrummond's ease^ 2 Knapp, 295. 

A corporation of Irishmen, existing in a foreign 
country, and under the control of a foreign 
government, must be considered as a foreign?, 
■corporation, and is not therefore entitled to claim 
compensation for the loss of its property 
under a treaty, giving the right of doing so to- 
British subjects. Semble, it makes no difl'crence- 
whether the purposes for which such a corpora- 
tion existed were or were not contrary to the law 
of Ireland. Zemg v. Claims CimmissloRers.^ 
2 Knapp, 51. 

A corporation of British subjects in a foreigin 
country, existing for objects in opposition to- 
British law, and under the cout]‘ol of a foreign 
government, is not entitled to claim any com- 
pensation from the governmejit of the country in 
which they existed, for the couiiscation of their 
property, under a tj’caty giving that right tc> 
British subjects. The individual members of 
such a corporation arc also equally incapaci- 
tated from making any claim, as British subjects, 
for the loss of their income, arising from the 
funds of such a corporation. Daniel v. Claims- 
Commissi oners^ 2 Knapp. 28. 

The French government having, in consequence 
of a decree confiscating the pro[>ci'ty of British 
subjects, seized the books and papers of a British 
mercantile house, amongst which were the obli- 
gations for certain rents the property of the 
house, but purchased in and standing in the 
name of a T’rench subject, who was afterwards- 
executed for high treason to Fi-ance : — Held, that 
the partners of the house were entitled to com- 
pensation. Gertcssds ease, 2 Kuapp, 315. 

By the terms of French contract, rentes 
viageres, for two lives in succession, were after 
death of first life payable with all arrears to sur- 
vivor. The representative of first life relieved 
against the loss of arrears oc.casioned })y the 
revolution. Hacliett v. Putllr^ 6 Madd. 4. 

A country re-conquered from an enemy revertfj 
to the same state that it was in before "its con- 
quest. The British inhabitants of a part of the 
French dominions which was conquered by the 
Dutch and afterwards re-conquered by the 
French, ought therefore to ha^-e had, after*its re- 
conquest, the same protection that they were 
entitled to under the treat^uif commerce of 1786 ; 
and were a'warded compensation in respect of 
losses, after the re-conquest, by sequestration of 
their property in contravention of that treaty by 
the French government. (d'amles's 2 

Knapp, 369. 


In Bespect of what Hatters.' 


der a 














catcd : — Held, that no compensation was pro- tor, but a reparation by a wrong-doer. P'dkuuj' 
vided fur ,coiiti:scati( ills or iiiiiiiovabie property Uni y. Claims' Commisshmers^ 2 
out of the territory of one of the contracting j 

powers. 2 Knapp, 886. ! Whether tJnder writers Entitled.] — The re- 

The matrices des roles, or assessments to the j spondonts eifected with underwriters valueo 
land tax of the year 17 U 1 , the primary evidence j policies of insurance (including warr risks) on a 
requircil by the Convention Ko. 7, for the 1 cargo, which was afterwards destroyed by the 
purpose of ascertaining Ihe value of confiscated | Alabama, a Confederate cruiser, and the undcr- 
estates, not being forthcoming, it -was held j writers paid to the respondents as on an actual 
by the judicial committee, that the commis- j total loss the valued amounts, which were less 
sioiiers for liquidating the claims of British i than the real value. The United States, out of 
subjects in Trance were at liberty to adopt I ^^compensation fund created after the loss and 
any other evidence which might appear to distributed under an act of congress passed sub- 
theni most satisfactory in respect to tiie estate sequently to the loss, paid to the resjiondents the 
which was to be valued, such as the original ditterence between their real total loss and the 
purchase-money; the vahiation of the parties sum received from the underwriters. Under the 
themselves in any subsequent transactions ; f^ct of congress no claim wms allowed for any loss 
wiiere there was a lease, the rack rent ; the fur which the party injured should have re- 
rent, allowing a certain number of years' ceis’ed compensation from any insurer, but if 
purchase, or the sum for which the property such compensation should not have been equal 
had been sold at the time of the confiscation, to the loss actually suffered, aUowance might 
WalVs case, 8 Knapp, 13. made for the difference ; and no claim was- 

A loss arising from a forced loan to a govern- allowed by or on behalf of any insurer either ui 
ment, which is afterwards nominally rei»ald his own right or in that of the party insured 
by it in a depreciated currency, is such a loss Held, that the underwriters were not entitled 
as entitles the lender to compensation from to recover the compensation from the respondents 
that government, under a treaty providing it Parm'ful y. Modocanachl, 51 L. J., Q. B, a-18 ?• 
for losses by illegal confiscation or se<iuestration. 7 App. Gas. 833 ; 47 L. T, 277 ; 81 W. E. 65 — 
'Johnston's case^ 2 Knapp, 336. H. L. (E.) 

In order to establish a claim for compen- Where satisfaction is made to shipowners 
satioii for a loss, in consequence of a decree con- under a royal proclamation, for a distribution of 
fiscating all debts belonging to British subjects, prizes, such of the underwriters as have paid are 
it must-be shown tliat the confiscating govern- entitled to a restitution of the insurance money 
ment exercised some control over the debt in bnt those who have compounded and renounced 
question. lionrdienh case, 2 Knapp, 3.53. salvage are not ; and the underwriters who are 

The mere circumstance of a Trench debtor foreigners are entitled to the benefit of the pro- 
having, in consequence of a decree confiscating clamation equally with British subjects, Jllauic-- 
all debts to British subjects, made a declaration pot y. Pa Costa^l Eden, 13U. 

to the Freuch fewern'ment of his debt to a g Funds-Eemedy agaiast.]-A., a, 

J3n ish creditor, « not sutticient to euatle that 

creditor to compensation tor the loss ot It, unless ^ Certain losses suffered by him 

there is evidence ot the pench government hroni?h oontisoation of Ms property in the first 
havmi done some act respecting It. Me Kevolution. The gTekimeitts of fiiig- 

caae, ^ Knapp, ooi,. ,, , ... . land and France entered into conventions re- 

A loss ansmg trom the. depreciation ot the eompaisation to be afforded to British 

currency, during the imprisonment of a British government received all 

subject, does not entitle him to compensation two govern- 

under a treaty providing it to British subjects compensation, and 

for the value of their property, movable ot im- „„,^itirtook to satisfy all the claimants. An act 
movable, illegally confiscated by the Irencli ^ parliament was passed declaring how claims, 
government ; as also tor the total or partial loss preferrk and liquidated. A. pre- 

ot thmr debts, or other property illegally ce- oommisdonors appointed 

tamed^uuder seqnestraton smee the year li 98. adopted the modes of pro- 

owi « ta-tc, ,/ Kiiapp, oo J. oeeding provided by it ; his claim was rejected. 

A state having issued a decree confiscating aU “a^ent of the ciaims, which were estab- 

the debts due to the subjects of its enemy s awheel to the satisfaction of tire commissioners, a 
country helc that the oonfiso.ation was complete remained, which, in accordance with 

of a debt which a subject of the confecatuig ^ the provisions of th^ act, was paid over to- 
state aclmowledgod,oetove the proper authorities, treasury. A proceeded to- 

to boduo fioni him to a subject of the enemy, jjjaj^Q j^jg claim afresh, under a petition of right i 
although he was excused from actually paying ._Held, that he had no remedy except under the 
It over to the state, and the decree of confiscation the statute. Me Sod v. HJg., S- 

was consequently repealed. After the repeal ot ’ 

the decree of confiscation, the debtor paid into * * * ^ * 

the national treasury of the confiscating state, in j^ien on.]— Under the conventions made with 
the name of his creditor, the amount of his debt, Pi^ance in 1814, funds were set apart for com-. 
in the currency of the time : which, however, pensation to be awarded to English subjects 
was very much depreciated since the date of his ^^hose property had been confiscated during the 
declaration of his debt under the decree of French Kevolution Held, that French mort- 
confiscation Held, that the confiscating state, g^ges on such property had no lien on the corn- 
having entered into a treaty to make compen- pensation so awarded to an English subject. SL. 
sation for ail undue confiscations and segues- Vif-tor v Demmuss 8 Jiir; 946. 
trations, were answerable for the debt in the ’ ’ 

currency at the time of the debtor’s declaration, Title to.] — If a party claims before the com- 
it not being a case between a debtor and credi- missioiiers appointed, under the conventions for 







1799 WAE— WAEEHOUSEMEN, WHAEPINGEE, AND WHAEP. 






iindemnifyiiig British subjects for the confiscation 
of their |E•(:5^ert■y by the French reTolutionary 
governineut, in a character which he really 
.'snstaiiis, anti an award is made to him in that 
character, this court has no jurisdiction to inter- 
fere at the suit: of a party claiming to have a 
better title to the com})onsation. Mvyd v. Trim-’ 
Udow)i (Xcrril). 4 Sim. 290, 

Under the convention with France for in- 
demnifying British subjects for the confiscation 
of their property by the French revolutionary 
government, and the act of the 59 Geo. 3, 
c. 31, compensation for an estate and the mov- 
able property on it was awarded by the commis- 
sioners to A. as executor and residuary legatee r1 
B. ; a bill was filed by one of the cc -heiresses <i 
the wife and children of B., all of whom had 
-died in his iifet ime, alleging that, by the then 
existing laws of France, the will of B. was in- 
operative, and that a moiety of the property did 
not belong to him. but to his wife, from whom it 
had descended to the children, and from them to 
the plaintiff and another person, co-heiress with 
her, and claiming for such co-heiress a moiety of 
the compensation. Iso claim had been duly 
made before the commissioners, in respect of the 
.'alleged title which the plaintiff sought to enforce ; 
Eueither had there been any discussion before 
them as to that title ; but the facts out of which 
it arose were disclosed or alluded to in the pro*^ 
ceedings which led to the award : — Held, that 
mnder such circumstances, the court of chancery 
would not interfere to relieve the plaintiff. Hill 
V. Meardoti, 2 Russ. 608. Affirming 2 Sim. & S. 
431 ; 4L. J. (O.s.)Oh. 127. 

Effect of Trust, &c.] — Where a person, in 
■whose fa^'oiir an adjudication, under these con- 
ventions, has been made by the commissioners of 
the privy council, is affected by a trust or by 
fraud, the court has jurisdiction to enforce the 
trust, or relieve against the fraud. If). 

Semble. These conventions and treaties, and 
the act for carrying them into effect, do not 
■exclude the jurisdiction of a court of equity to 
examine and enforce equities attaching upon the 
compensath)n in the hands of the person in whose 
favour the award of the commissioners has been 
made. Ih. 

Isotwitb-standing a decision of the commis- 
:sioners appointed by the stat. 59 Geo. 3, c. 31, 
and the commissioners for liquidating the claims 
of British subjects on the French government, or 
of the privy couiicil on appeal, in favour of a 
claimant, his right may be disputed, and he may 
be declared a trustee of the sum awarded to him 
■for other persons showing themselves to be 
entitled, semble. Injunction refused, the affida- 
vits of the plaintiffs not being positive. S, C. 
Jac. 84. 

No appeal from commissioners of British 
•claims, &c-, to chancery. I d. 


he can sue the plaintiff'. Cottm v. Blaiie^ 2 
xlnstr. 544, 

The loyalists’ estates in America were, under 
the Forfeiture Acts, to be sold for tlie payment 
of debts. This is no ground for an iti junction to 
restrain an action here on a bond. Kemi)e v. 
Amirn, 2 Bro. 0. C, 11. 

The plaintiff’s testator's property in America, 
being confiscated, subject to his debts, a creditor 
there ought first to ap[>ly to make that pi’operty 
available for payment of his debts before he sues 
him personaliv .here. Aright v. 3 Bro, 

0. C. 326 ; 1 H. BL 136. 

The property of an ximeiican. loyalist, having 
been confiscated during the American War, sub- 
ject to the claims of such of his creditors as were 
friendly to American independence, to be made 
within a limited time, and in fact, according to 
: evidence, farther restrained to inhabitants of 
particular state, a bill to have bond delivered up, 

' or to compel the creditor in the first instance to 
I resort to the fund arising from the confiscation, 
was" dismissed on the ground, that it did not 
appear that creditor had the clear means of 
i making his demand effectual against that fund, 
i The lord chancellor, also, expi-essing an opinion 
in favour of the right to sue personally, even in 
that case, against the authority of Alright v. 
Hutt, supra. Alright v. Slmjpsoii^ 6 Ves. 714. 

A creditor having it in his power to obtain 
warrants for payment of an American loyalist’s 
debt out of his estate there, is bound, on being 
referred to that property by the defendant, to 
make it available as far as he can ; but where 
the creditor is not informed of that property, no 
laches can be imputed to him ; he therefore shall 
not be restrained by injunction from prosecuting 
his suit here ; although the debtors shall have 
liberty to make use of the creditor’s name to 
obtain the warrants, to make them available, as 
far as may be. Peters v. Erring^ 3 Bro. 0. C, 
54. 


WARD. 

INFANT. 


Duty to Eesort first to Fund or Property 
<?onfiscated.] — The plaintiff was guarantee to the 
■owner of an American ship, for a merchant who 
freighted her to Bordeaux ; she was detained there 
by an embargo, and dismissed by the freighter. 
The French government having declared them- 
■selves bound to indemnify all neutral owners 
for the effects of the embargo, and the plaintiff 
*(an English subject), not being able to take 
.advantage of that order, the defendant must 
ondeavour to get an indemnity in France, before I 


WAREHOUSEMEN, WHAR- 
FINGER AND WHARF. 

1 . A^harfs, 

2. Mights and Lialllities. — See Bailment. 

3. — See Lien. 

4. HeUvery Orders. — See Sale of Goods 

—Negotiable Insteuments. 

1. Whaefs. 

Nature of.]— Where the London Dock Com- 
pany having built warehouses in which wines 
were deposited, upon payment of such a rent as 
they and the owners agreed upon, accepted 
afterwards a certificate from the board of 
treasury, under 43 Geo. 3, c. 132, whereby it 
became lawful for the importers to lodge and 
secure the wines there without paying the" duties 
for them in the first instance ; and it did not 
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ipoTL of Ijondon where the importers had a right of time for the purpose of unloading, and 
to bond their wines : — Held, that such a mono- while there necessarily projected over part of 
poly and public interest attaching upon their the defendant’s wharf, close to the entrance of a 
property, they were bound by law to receive the dock where he carried on the business of repair- 
;g<x)ds into their warehouses foj* a reasonable hire ing ships, the wharf itself not being used. The 
and reward. Allmtt\. Inglis^ 12 East, 527 ; 11 defendant moored a raft or timber used in his 
E. E. -182. business in front of his own wharf so as to inter- 

Wharfs must be assigned in open places only, fere with the access of the collier to her berth : 
London. Wharfs case, l^W. El. 581. —Held, that the raft was an obstruction to the 

In justifying in a plea to an action for the use navigation ; and that ^the collier had a right to 
of a crane in a public wharf, it is siifticient to come at reasonable times to, and to remain a 
say, that it is a public, open, and lawful reasonable time alongside of, the wharf of The 
wharf.” without claiming the right by imme- plaintiffs, although she projected over the 
inorial usage ; for the public has a right to use defendant’s wharf while doing so. Ih, 
the cranes erected on public quays. JBolt v. 

Btennett, 8 Term Eep. 606 ; 5 E. R.^ISG. Right to other Easements.]— A dock and an 

adjoining strip of land and a coal wharf were bel< I 
Market Overt.] — If the owner of goods sends in fee by the same person, and whenever a ship of 
them to a wharf in the borough of Southwark, any vsize was taken into the dock to be repaireil 
where goods of the same sort are usually sold ; her standing bow'sprit projected over and across 
and the wharfinger, without any authority, sells the adjoining strip of land. All the properties 
them to a bona fide purchaser, who duly pays -were put up for sale by auction under particulars 
for them ; this is not a sale in market overt to of sale which stated that the dock was capable of 
change the property, and trover lies for the holding two vessels of large size, and that at low 
goods at the suit of the owner against the pur- water several vessels or a steamer of the largest 
chaser. WUhmson v. Kmg, 2 Camp, 335. class would safely lie on the ways for repairs ; 

and wherein the strip of land was described as a. 
Landing Goods at Sufferance Wharfs.] — The freehold coal wharf, capable of being renden d 
acts relating to landing goods at a sufferance worth a very large rental by a comparatively 
wharf were intended for the protection of the small outlay ; but nothing was stated to show* 
shipowner. Barber v. Mcgerstehi, 39 L. J., C. P. that the dock or its owners either had or were 
187 ; L, E. T H. L. 317 ; 22 Tj. T. 808 ; 18 W. R. intended to have any right or privilege over the 
1011. adjoining premises. The strip of land and coal 

wharf were sold and conveyed to the purchaser 
Right of Access to River.] — The owner of land in fee absolutely and in the most unqualified 
abutting on a tidal navigable river has, jure manner, and under such purchaser the defendant 
naturae,' a right of access to and from the stream claimed. Afterwards the dock was sold and con- 
wbolly distinct from the right of navigation veyed to the purchaser thereof, under whom the 
which he enjoys in common with the rest of the plaintiff claimed : — Held, on a bill for an injuiic- 
public, Lgon v. Fishmongers' €o., 46 L. J., tion to restrain the defendant from preventing 
Ch. 68 ; 1 App. Gas. 662 ; 35 L. T. 569 ; 25 or interfering with the plaintiff’s full use and 
W. E- 165 — H. L. (E.) enjoyment of the dock as the same had thereto- 

There is no distinction between the position of fore been used by allowing the bowsprit of aiiy 
a riparian owner of land abutting on a tidal vessel in the dock to overEe or overhang the 
Sind that of an owner of land abutting on a strip of land and coal wharf : first, that there 
noil-tidal stream, as far as regards right of was no legal ground for holding that the owner 
access from the stream to his own land, and vice of the dock retained or had, in respect of that 
versa. Ib, tenement, any right or easement over the adjoin- 

Such right of access is a private right distinct ing tenement of the strip of land and wharf 
from the right of navigating the stream, which after the sale and alienation of the latter. Saf* 
is common to the riparian owner and the rest field v. 4 De G-. J. &: S. 185 ; 3 N. R. 

of the public, and it is not to be interfered 340 ; 33 L. J., Ch. 249; 10 Jur. (n.S.) Ill ; 9 
with by a licence to embark, under s. 53 of the L. T. 827 ; 12 W. R. 356. 

Thames Conservancy Act, 1857 (20 & 21 Yict. Eleld, secondly, that the purchaser or guntec 
c, cslvii.), but is protected by s. 179 of that act. of the wharf was not to be considered as naving 
Lb. been bound to know, at the time of his purchase, 

A riparian owner has a right to moor a vessel that the use of the dock would require that the 
of ordinary size alongside his wharf for the pur- bowsprits of large vessels received in it should 
pose of loading or unloading at reasonable times project over the land he bought, or as having 
and for a reasonable time. Original Hartlepool bought with notice of this necessary use of the 
Collieries Co. v. Gibb, 46 L. J., Ch, 311 ; 5 Ch. D. dock, and the absolute sale and conveyance to 
713; 36 L. T. 433. Bee also Bell v. Quebec him was not to be cut down and reduced accord- 
Corporat'ion, 49 L. J., P. G. 1 ; 5 App, Oas. 84, iogiy. Ih. 

The court will restrain by injunction the Held, thirdly, that the easement claimei by 
owner of adjoining premises from interfering the plaintiff was neither continuous, apparent, 
with the access of such vessel even though nor necessary. Ib. 

the vessel may overlap his own premises ; The plaintiff was possessed of a wharf on the 
though such would not be allowed to interfere Thames, in front of which was a pile which liad 
with the proper right of access to the neigh- more than twenty years ago been driven into the 
bouring premises if used as a wharf, nor to the bed of the. river by ^the then occupiers of the 
free entrance to or exit from such premises, if wharf, and had remained there without iuterrup- 
used as a dock, by other vessels. Ib. tion from the crown or the conservators of tlie 

The plaintiff’s were owners of a wharf 125 feet river, and which was essential to the use and en- 
iong on a navigable river, and of a collier boat joyment of the wharf : — Held, the fact of the 

YOL. xn% 58 
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ownership not being disputed, that the court Agency of.]— Semble, that a wharfinger hold- 
was justified in presuming that the pile had ing goods in transitu cannot turn himself into an 
been jilaced there in virtue of an easement, with agent for the consignee, so as to put an end to 
the consent of the owners of the soil, and that the transitus without the express authority of" 
a sufficient possession remained in the .plaintiffi the consignee. JBan\yw, Mv- 2}a.rte. Irv. 

to entitle him to maintain an action against the re^ 46 L. J., Bk. 71 ; 6 Ch. D, 783 ; 36 L. T. 325 r. 
defendant for negligently running against and 25 W. E. 466. 
destroying the pile. Lancaster v. 5 C. B. 

(jsr.s.) 717 ; 28 L. J., 0. P. 235 ; 5 Jur. (K.S.) Public Wharf.] — The absentee owner and 

683 ; 7 W. II. 21)0. manager of a public wharf in the island of' 

By an agreement between G, and 0, it was Jamaica is liable in law, having reference to- 
agreed “ that tlie dock between their wharves, the provisions of the 7 Viet. c. 57, to be sued as^ 
on the eastern side of the line of separation, a public wliariingcr for tlie negligence of his^ 
shall for ever remain open as it now stands ; that agent in the conduct of such wharf, L'mdo v^. 
is to say, that neither of them shall fill it up with Barrett, 4 W. E. 316. 
wharves or other incumbrances, wffiereby the 

convenience of the same may be damaged to Shipowners and Wharfingers,] — As tc« 
either party ” ; — Held, that the effect of this agree- effect of tlie Merchant Shipping Act (25 & 2ff 
meat was to create an easement that the dock Viet, c. 63), s. 38, on the rights of shipowners- 
should remain open as it then stood for the con- and wharfingers. See LoictLer v. Belfad liar’- 
venience of either party to use it as a dock ; and hour Co., 13 Ir. Gh. K. 84 ; 17 Ir. Ch. ii. 54. 
that if it was intended that one party should 

have a more limited right therein than the other, Liability — Obstruction in Bed of Biver — 
such limited easement should have been created Sfegligence.] — The appellants were the pro- 
by express words. Morton v. Snovo, 20 L. T. prietors of a wharf, but, according to the finding: 
501, of the house of lords, were neither owners nor 

lessees of the foreshore upon which their wharf 
K'egligence.] — A. was possessed of a wharf, abutted. Tlieir foreman invited the respondents, 
and had a mast projecting therefrom over the owners of the vessel, to unload at a particular 
river, B. moored his vessel at the adjoining berth at their wharf, stating the draught of 
wharf, with her bowsprit overhanging the front water which might be expected at a particular 
of A.’s whnrf, and on the falling of the tide, the time, but adding, ‘‘ Your pilot will tell you what 
bowsprit of B.’s vessel; coming in contact with to do,” Some time before the top of the tide* 
A.’s mast, broke it : — Held, that B. was not the vessel attempted to get in, though the pilot, 
responsible. Dalton v. Denton, 1 C. B. (N.s.) declined to incur the risk on his own account,. 
672 ; 5 W. E. 203, and only expressed his willingness to do so if 

the captain v’ouid undertake responsibility for 
Bights in Eespect of Goods Infringing Trade the consequences. There were mud deposits on 
Marks.] — The plaintiffs, who were wharfingers, the bed of the river, which formed, by the* 
warehoused certain winG.s. They were afterwards pressure of vessels successively moored to the* 
informed that those wines bore a spizrious trade wharf, ridges of accumulated mud. These ridges- 
mark ; that an injunction had been or would the wliai’fingcrs, by the tacit consent of the- 
forthwith be applied for bj?" the party injured by owners of the river bed, but not of right, 'were* 
such mark, to restrain the plaintiffs from selling in the habit periodically of rernovingor levtlling,. 
the wines : and they were requested not to part The “ Calliope,” in her attempt to reach the berth,, 
with them. The holder of the dock warrants came upon one of these ridges, and her stern 
then applied to the plaintiffs to deliver the stuck fast in the mud, and damage was sustainctl! 
wines to him, but they refused to do so, where- to her hull for which her owners sought to make 
upon he brought an action against the whar- the appellants liable Held, that they were not 
fingers to recover damage for the detention of so liable. The 3IoorcotIt (14 P. H. 64) dis- 
the wines. Upon a bill filed, and motion maile tinguished. The Calliope, 60 L. J., P. 2S ; [1801] 
for an injunction to resti’ain such action : — Held, A. C. 1 1 ; 63 L. T. 781 : 39 W. E. 641 ; 6 xVsp,. 
that the plaintiffs were justified in their conduct, M. C. 585 ; 55 J. P. 357 — H. L. (E.) 
and the injunction should be granted. Hunt v. Persons navigating a river have a right to 
Maniere, 11 L. T. 469 ; 13 W. E. 212, discharge their vessels at aii}^ convenient whartV 

In an action to restrain the infringement of a and when a vessel grounds and lies near a wharf 
trade mark, a wharfinger, who had received goods for the purpose of discharging, that is a natural 
bearing the pirated trade mark in the ordinary use of the river, and the ship’s situation and the* 
course of business without any knowledge of the discharge are as much a matter of her ctjucem as 
fraud, was made a co-defendant, and in his state- they are of the wharfinger’s. It is erroneous,, 
ment of defence, disclaimed all interest in the therefore, to hold the wharfinger, in such cir» 
matter in dispute, and submitted to act as the cumstances, responsible for the state of the bed 
court should direct, on having his charges for of the river. — Per Lord Herschell. I?j. 
warehouse rent and his costs of the action paid The defendants, wharfingers, in consideration) 
or provided for. At the trial of the action he of charges for landing and storing the cargo, 
contended at the bar that the plaintiff ought agreed to allow the plaintiff, a shipowner, to 
not to touch the goods for the purpose of remov- discharge his vessel at the defendants’ jetty, 
ii}g the trade inark without first paying his which extended into the river Thames, where the 
charges: — Held, that the wharfinger was entitled vessel must necessarily ground at low water, 
to be paid his costs of the action by the plaintiff, The bed of the river adjoining the jetty was 
and had a lien on the goods in liis possession for vested in the conservators. The defendants had 
his warehouse charges in priority of the lien (if no control over the bed of the river, and had 
any) which the plaintiff might have thereon fol taken no steps to ascertain whether it was or 
r-Moet to Meherifi^, 47 L, J,, 0^027^^ was not a safe place for a vessel to lie.npdn^ 

; P If* 'I. 7D0’ J, Wt .'B» 60T-r-O, The vessel, on grounding, sustained ftoia i ' ‘ 


‘ f ii "A • : , . 
T, ' , : 
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the uneven coiidi I ion of the bed of the river do any act to prevent the plaintiff from enteriii.er 
adjoining the Jjtty : — Hchi, that the defendants up judgment or suing out execution,” is bafi. on 
were liable ; for the use of tlicir premises by the three grounds : first, because an infant cannot 
plaint! if could not, under the circumstances, be appoint nor appear by attorney, but only by 
had without the vessel grounding, and the defen- guardian ; secondly, because he cannot state aii 
(lants must, therefore, be deemed to have im- account ; and, thirdly, because he cannot deprive 
pliedly reprosented that they had taken reason- himself of his right to bring a writ of error, or 
able care to ascertain that the bottom of the any right to which he is entitled. Olllv(-r v. 
river adjoining the jetty was in such a condition Woodroffe^ 4 M. & W. 650; 7 D. P. G. 16G ; 1 
as not to cause injury to the vessel. The 31 nor- H. & H* 474 ; 8 L. J., Ex. 105. 

L. J., P. 73 : 14 P. D, 64 ; 00 L. T. 654 ; And where a joint warrant of attorney is given 
37 W. E. 430 ; 0 Asp. M. G. 373 — C. A. by two or more persons, one of whom is an 

See also Siriprrao, vol. xiii. col. 87S et sen. ^ vacated as 

against the latter, and to stand against the otlier 
J. M. parties. A,ddi?i v. Langtoyi, 4 M. & Scott, 710 : 

3 L. J., 0. P. 264. S, P., Motteyix v. SL AuUii. 

2 W. Bl. 1133. 

To entitle a defendant to relief from a juds-- 
WAREANT. ment signed on a warrant of attorney, given by 

him for the price of goods, on the ground of 
Justices. J—zSiie JcjSTiCE op the Peace, infancy, he at the time keeping a shop, and 

acting as if of age, he ought to make out a clear 
Of Apprehension.] — O rimixal Law. case; merely swearing that he is an infant of 

the age of twenty years, and giving an extract 
Of Commitment.] — See Attachment of from a register of births, is not sufficient for the 
Persons — Gontempt of Court — Debtors court to act upon, irmm* v, 4 D. P. C. 

ACT. 724 ; 1 M. & W. 203 ; 1 Dale, 380 ; 1 Tyr. & Ct , 5 1 2. 

Of Attorney .] — See Warrant of Attorney Harried Women.] — The court refuseil to set 
AND Cognovit. aside, upon a summary application, a judgment 

entered up on a warrant of attorney given by a 
feme covert. 3VLea7i v. Douglass, 3 Bos. P. < 
128. 

The separate estate of a married woman, which 
A she is restrained from anticipating, cannot, either 

WARRANT OP ATTORNEY directly or indirectly, bo made the snbiect of a 
A WD nOCxWOVTT security. Stayileg v. Sta-'/iJeg, 47 L. J.. Ch. 2,“h; • 

1. }Vho mag Glee, 1S05. A warrant to confess judgment given to thf? 

3 Operatmi of 1807 person entitled to a mortgage debt by a husbarnl 

s! VaUdiU/ of, 1809. ‘ f 

at* ^ separate estate of the wife, and a charging order 

4. J.wrm and TxecNtwH of, cannot be obtained upon funds in court consti- 

f* ^J^^braliy, IblO. ^ _ tuting the separate estate after judgment re- 

0 , Given in Ireland to confess Judgment covered against the husband and wife upon the 

m England, 1811, ^ warrant. 75. 

^7 f^^ii^ties, 1811. Where a feme covert, sole trader, gave a bond 

d. In the Case ot the Death of 1 arties, 1812. warrant of attorney, to enter up judgment, 

c, Deto^ which the plaintiff afterwards took out 

/. Attestation, lbi4. execution, the court set the judgment aside, as 

5. Stamp mg, 1819. entered np without authority. Mead v. Jewso/i, 

ij. Fllhig,1820. 4 Term Bep. 362. 

7. Amount Seen ml. 

a. Instalments 1821. When Divorced.] — The court on motir*ri 

h. Conditions i to ^ judgment on a warrant of attorney 

c’ The Amount h:self, 1823. ^ covert, although she had been 

d Contmuin^- Securitv 18*'>5 divorced a mensa et thoro. ^lirthorne w 

8. Judgroent. “ ' ’ ' Slaguire, 6 M. & S. 73. 

a La^yo of Jwlge to Enter, 1826. Before Marriage. ]-The court aJloweri 

, ^ judgment to be entered np against husband and 

c. v-igning, It. .55. wife, on a warrant of attorney given by the 

9. Execution; 1888. latter dam sola, Hartford y. Matt highj, 2 QhAi. 

10, Setting Amle, 1834, 117. S, '2.,Anon., Loffit,329 ; Perrier Y.Mene'heij, 

1 xiicock & Napier, 185. 

1 Who MAY G.IVE Judgment may be entered up against a bushiiui 

on a warrant of attorney given by his wife dum 
Infants.] — A warrant of attorney given by an sola. Higginhottom v, Illgginhottom, 8 D. P. Cc 
infant is absolutely void, Smnderson v. Alarr, 126 ; 1 W,, W. & H. 407. . 

1 H. BL 75 ; 2 B. li. 723. Where judgment is signed by mistake against 

A cognovit given by a minor, authorising an a married woman alone, on a warrant of attorney 
attorney to appear for him and confess an action given by her dum sola, rule nisi only will^ be 
brought against him for a precise sum for neees- granted for vacating that judgment and signing 
saries provided for him by the plaintiff, with an another against the husband and wife. Focovk 
undertaking ‘‘not to bring any writ of error^ nor D, P.' 0. 126 ; 1 W. W. & H. 403. 
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2. Opeeation of. 

Wliea it may be G-iveu.]— A cognovit may be 
given after process sued out, and before it is 
served, Kerhtnj v. JenJiins, 2 Tyrw. 499 ; 1 L. J.r 
Ex, 152. .■ ■■■ 

It is not necessary to declare previously to 
siirning iudgment. Minify 2 
494, "d. "P., Webb v. jUphudl^ 7 Taunt. 701 ; 1 
iloore, 428 ; 18 K. K- C3L , • • 

A cognovit given by a defendant who xs in 
custociy*^ in execution on a judgment for debt 
and costs, in consideration of his discharge, is 
valid if a writ has been sued out to support it , 
and it lies upon the party impeaching its vahdity 
to show that no writ has been sued out. ote- 
ley or Skawdy v. Cohvell, 6 M. & W. 543 ; b D* 
P. C. 373 ; 9 L, J., Ex. 17C. 

Judgment not Entered.]— The mere existence 
of a warrant of attorney, given under s. 87 
of 1 & 2 Viet. c. 110, to enter up judgment 
against an insolvent debtor, has not the same 
effect as if a judgment had been actually entered 
up. Mtiwliei' V. IldllBwell^ 23 L. J., Ch, ii78 ; 18 
Jur. 783 ; 2 W. K. 605. 

Bankruptcy — Sale of Beal Estate.] — ^AVhere the 
defendant, after a judgment obtained undei- a 
warrant of attorney, took the benefit of the 
Insolvent Act : — Held, that the judgment 
creditor was a necessary party to the conveyance 
of the insolvent's real estate, notwithstanding 
the 1 & 2 Viet. c. 110, which applies only to 
personal estate. Hotlittni v. Simwr'viUe^ 9 Beav. 
Ib ; 14 L. J. , Ch, 385 ; 9 Jur, 702. 

As an Answer to Action for Money Secured on 

it. ]— A warrant of attorney is an answer to an 
action for money secured by it only when judg- 
ment has been" entered upon it. Davlmi v. 
Overeiul, 6 Car. & P. 222. 

When Waived.]— A subsequent assignment of 
goods for the sum secured by a warrant of at- 
torney is not a waiver of such warrant. Anoti., 
2 Chit. 423. 

When given, coupled with Condition not to 
bring Action.]— 

applied to a jud, 


Where one, who had joined m a bond as surct^^ 
for another, afterwards gave a letter of attorney 
to the creditor, authorising him to take and keep 
possession of a rectory and globe lands, and also 
& freehold lands, of which he was seised in tee, 
until the payment of the debt secured by the 
bond -.—Held, that the letter of attorney operated 
as a charge, which did not determine, as to the 
freehold lands, by the death of tbe party giving 
it. Sj)ooner v. SandilandH^ 1 i. & Coil. O. v. 

■390. ■■ ' ■ " 'y 

A warrant of attorney to confess judgment, 
though by such judgment the lands of the debtor 
may become charged, is not a charge upon land. 
Lane v. Ilorlach, 5 PI. L. Cas. 580 ; 25 L. J,, Ch. 
253 ; 2 Jur. (n.s.) 289 ; 4 W. K. 408. 

(jiyijig— How far a Breach of Covenant ‘‘not 
to Incumber.”]— A lease of an opera house 
contained covenants by the lessee, first, that he 
would not convert the same to any other use 
than for performing operas, hut would use Ins 
utmost endeavours to improve the same for that 
use and purpose ; secondly, that he would not 
grant, let or charge the boxes for a longer period 
than one year or season, nor charge nor incumuer 
the theatre, or the term thereof, by mortgaging 
or granting rent-charges, or any other incum- 
brance : — Held, that the latter pai’t of covenant 
2 was not broken by giving bona fide warrants 
of attorney, the defeasance of which disclosed 
that they were given with the intention that 
judgments should be entered thereon, and that 
such judgments should be registered, aiid^ should 
stand as securities for debts, upon default in 
payment of which by a day named execution 
should issue, although, by 1 <k 2 Viet. c. 110, 


^ -esented, that 
■ in prison he would commit an 
cy, the judge, on the 4th of 
ordered him to be discharged 
....V V.. ...s to the action, upon giving a 

fresh warrant of attorney, with a defeasance for 
payment of jiart on the 4th of January, and the 
remainder, with the interest, on the 4th of 
August, with liberty to issue execution for the 
first sum if not duly paid, and afterwards for 
the latter sum if default made in the payment ; 
and upon giving such warrant of attorney the 
judgment be set aside, and a mortgage to remain 
as security, the defendant undertaking not to 
bring any action for the imprisonment ; and the 
prisoner did not avail himself of the order : 
Held, .that this order embodied an. absolute 
agreement of the parties, founded upon good 
consideration, that he should be forthwith dis- 
charged out of custody, and that he, should 
bring no action for false imprisonment, and, 
therefore, that such an action was not main- 
tainable. Wefitivorth V. BuUmi^ 9 B. & 0. 840. 

Merger.] — A promissory note was made by A, 
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this, being a proceeding in invitum, did not to stay proceedings against him on a role for 
work a forfeiture of his life interest. ArU-oji v. striking him off the roll, is illegal and void, and 
Holmes, 1 Johns, k, H. 53U ; 30 L. J., Ch. 564 ; the court will direct it to be taken off the file 
7 Jur, (N.s.) 722 ; 4 L. T. 617 ; 9 W. 11. 550. and cancelled. Kirwan v. Goodman^ 9 I). P. 0. 

330 ; 5 Jur. 293. 

S. Validity of. court refused to set aside a warrant of at- 

torney given to secure a debt, on the ground that 
When obtained by Fraud.] — The court has it was obtained from the defendant by a threat 
summary jurisdiction over a warrant of attorney of prosecution for felony, it not distinctly ap- 
allegod to be fraudulent, on the application of pearing that there was an agreement by the 
any person interested in impeaching it, although plaintiff, either express or necessarily implied, to 
such person may not be a part}’- to the warrant abstain from prosecuting upon the security being 
of attornev itself. Harrod v. Jiento 7 t, 2 M. & By. given. Ward v, Lloyd^ 0 Man. k Gr. 1066 ; 1 D. & 
130 ; 8 0. 217 ; 6 h. J. (O.S.) K. B. 270. I.. 763 ; 7 Scott (N.R.) 499 ; 13 L. J., C. P, 5. 

A cognovit obtained by fraud will be set aside But where a charge of embezzle ment was 
on motion. Ano?}.,, 1 Chit. 268. pending before a magistrate, who entertained 

A. being indebted for rent to her landlord, the doubts whether a partnership did not exist be- 
latter propose<.l to C., her son-in-law, to take his tween the prosecutor and the accused party ; — 
promissory note as security. G. said he would Held, that a warrant of attorney given to secure 
give an answer in a week or ten days. The the payment of the moneys charged to be em- 
iandlord then asked him whether A. owed him bezzled, the charge being afterwards withdrawn, 
anything ; he replied that she did not, or what was invalid, as at the time of giving it there was 
she did owe he considered as a gift. Within the a charge of a criminal nature pending, which it 
ten days A. executed a warrant of attorney to was calculated to bring to an end. Crltchley, 
C., upon wdiich judgment was entered up, execu- Ex parte, 2 B. & L. 527 ; 1 B. C. Kep. 7 ; 15- 
tion issued, and C. took possession of the goods. L. J., Q. B. 124 y 10 Jur. 112. 

The court, considering the representations and 

conduct of A. to have been intended to defraud Pilling in Bate after Execution.] — Does not 
the landlord, set aside the warrant of attorney avoid the instrument. Eeafie v. Smallhone, 17 
at his instance. Martin v. Martin, 3 B. & Ad. C. B. 179 ; 25 L, J,, C. P. 72 ; 4 W. E, 11. 

934 ; 1 L. J., K. B. 224. 

An action will not lie by the party against Must be Attested.] — It is absolutely essential 
whom a fi. fa. has issued on a subsisting judg- that there should be an attesting witness, 
merit, to recover the sum levied under it, on the Klmiersley v, Mimen, 5 Taunt. 264 ; 14 E, B. 
ground that such judgment was signed on a 750. And see post, Attestation. 
warrant of attorney which was obtained by 
fraud or duress. iJe Medina v. Gnyve, 10 Q. B. 

152 ; 15 L. J., Q. B. 287 ; 10 Jur. 42S. FORM AND EXECUTION OF, 

Collusion.] — Where a statute enacts that in a. Generally, 

case any person in msolyent ciroumstanoes ^ lfecessary.]-It seems that a 

vului itaa ily or by collusion w ith a ci edi toi gn es a jj-int of attorney to release errors requires to 

confession of judgment, oopovit aotionem, or , Chit. 707. 

y-.arrant of attorney to confess judgment with ^ attorney need not be by deed, 

intent to defraud or delay his creditors or to give 6 Taunt. 2G1 ; U E. B. 750. 

undue preference to a particular creditor, pres- ’ 

sure by such creditor is no answer to a case . t j at* i. j: 4 ,^ 

W'hich alleges collusion, “ collusion ” in such an Signing Judgment] A w^arrant of attorney 
enactment means agreement or acting in concert, ““fffis judgment generally of a t^m, is regular 
Jilhvn Gemva.1 SleetHo Co. v. Wodonmter it the jud^ent is signed on a particu ar day of 
ami Vaomuxer Tramway Co., CG L. J., P. 0. .SG ; Jodd v Gomportz, « D- ^ 0. 29G feee 

[lSa7]A.C.193: 75 L. T. 438 ; 4 Manson, 24i— 1 D. (f,.S.) /26; 11 L. J., 





WAEEANT OP ATTOENEY AND COGNOVIT. 


Evidence to Prove tliat Cognovit was Con- 
ditional.] — Parol evidence is inadmissible to 
prove that' a cognovitj absolute in its terms, was 
given upon a condition that the defendant should 
have three months’ time. Woorlma/i v, 2 

Jur. 11. 

Need not be Bead to Party giving it.] — It is 
not necessary that a warrant of attorney to con- 
fess a ju 'Igment should Ijc read over to the party 
giving it. Taylor v. Purhifmn, 2 H. Bl. 383. 

Filling in, after Execution.] — Filling in the 
<late of n warrant of attorney wlien it is left in 
blank after execution is not such an alteration 
as will avoid the instrument, JCoarie v. Small- 
hom.% 17 C. B. 179 ; 25 L, J., C. P. 72 ; 4 W. B. 
11 . 

To release Errors,] — A warrant of attorney in 
the ordinary form authorising the attorney to 
cnt:er up judgment in tlio principal’s name, and 

a. s his act and deed to execute a release of all 
errors, Ac., does not authorise a release of errors 
in process of outlawry, Solomoti v. Gruluim-^ 
5 Ei, cSc BI, 309 ; 24 L. J., Q. B. 332 ; 1 Jur. 
(N.s.) 1070. 

b, G-iven in Ireland to confess Judgment 

in Eng-land. 

Where judgment had been obtained in Ireland 
tigainst a public officer, a warrant of attorney, 
mider 6 Geo. 4, c,42, s. 12, to confess a judgment 
in England for a less sura than that for which 
judgment was obtained in Ireland, is a nullity. 
]Vall{er v. Goodyere^ 7 El, & Bl. 960 : 3 Jur. 
(N.S.) 1078 ; 5 W. 11, 707. 

By IKk 12 Viet c. 45, ss. .50 and 57, the official 
manager was brought within 6 Geo. 4, c. 42, s. 12, 
so that upon a judgment against him obtained in 
Ireland, a warrant of attorney to confess judg- 
ment in EnglaiKi might be given, in pursuance 
of 6 Geo. 4, c. 42, s. 12, which has the same effiect 
as a judgment against the public officer. Ib. 

c. By Joint and Several Parties. 

Generally.] — Jiulgment cannot be entered up 
against two on a warrant of attorney, purporting 
to be an authority to confess judgment against 
three persons one of whom refused to execute. 
Ilarrh v. Wade, 1 Chit. 322. 

A warrant of attorney, under seal, executed by 
one person for himself and his partner, in the 
absence of the latter, but with his consent, is a 
sufficient authority for signing judgment against 
both, Pruiton v. Burton, 1 Chit. 707. 

Where a joint warrant of attorney was entered 
into by two persons, with an unconditional de- 
feasance ; and the plaintiff, by letter, stipulating 
that the money should be payable by instal- 
ments, pledged himself not to proceed against 
the parties unless he a])prehcnded failure : — I 
Held, that if he ^vas apprehensive of the failure 
■of one, he might enter up judgment against the 
other, before the first instalment became payable.. 
Bartridqo v. Herbert, 1 Moore, 54 ; 7 Taunt. 
307. \ ' 

On a joint and several warrant of attorney, ' 
given by two, judgment was signed against one' 
only; but, as the attorneys were authorised to. 

, , ■; enter up judgment against both, the^ court 
' ' allowed it to be done, Stoteld v. Bade, 2 M. k 

■ , Scott, 361. 


A joint warrant of attorney, given to enter 
up judgment upon a joint and several bond, 
will not autho]‘ise the entering up judgment 
against the survivor onlv. Gee v. Lane, 15 East, 
592 ; 13 R. R. 534, 

What is Joint and Several.] — A warrant of 
attorney executed by two authorising attorneys 
to appear “ for us and each of us,” and to receive 
a declaration "for us and each of us,” in an 
action, and after judgment entered up, "for us 
and in our name, and as our act and deed,” to 
execute a release of errors, Ac., is joint only, and 
not joint and several, and does not authorise a 
judgment against one of the parties executing it, 
but only against both. Balrymide v. Fraeer, 
2 a B, 698 i 3 D. & L. 818 ; 15 L. J., C. B. 193, 

One Party to Cognovit signing after the 
Others — ^Relation hack.] — Where one of several 
parties to a cognovit signs after the others, ^ his 
signing relates back to the time of their signing. 
Perry v. Turner, 1 I). P. C. 300 ; 2 C. & J. 89 ; 
2 Tjf. 128 ; 1 L. J., Ex. 13. 

d. In the Case of the Death of Parties. 

As a Rule becomes a Nullity.] — A warrant 
of attorney is a personal authority, and dies 
with the person, and his e.vecutors cannot put it 
in force. Short v. Coglin, 1 Ansi. 225. 

Where a warrant of attorney authorises a per- 
son to enter up judgment against the defendant, 
and the defeasance states that the warrant of 
attorney is given to secure payment to that per- 
son, his heirs, &c., judgment cannot be entered 
up upon it by his executrix, as it only authorises 
the testator himself to enter up judgment. Hen- 
shall Y. Matthew, 1 D. P. C. 217 ; 5 M. «& P. 157 ; 
7 Bing. 337 ; 9 L. J, (O.s.) C. P. 117. 

The court will not allow judgment to be 
entered up at the instance of an executor, w'here 
the testator only has been mentioned in the 
warrant, although it is stated in the defeasance 
that his executors and administrators might 
enter up judgment in the event of a certain sum 
not being paid. Foster v. Clay get, 6 I). P. 0. 524. 

Where a warrant of attorney gives to an im.li- 
vidual, and his executors and administrators, 
power to enter up judgment, it cannot be 
objected that such individual was the registered 
officer of a banking company under 7 Geo. 4, 
c. 46, s. 9 ; and that, thei’efore, the debt not 
surviving to his personal representative, judg- 
ment could not be entered up b}" the latter. 
Bdiaards v. Holiday, 9 B. P. 0. 1023 ; 5 Jur, 
989. 

To more than One — Judgment may he entered 
up by Survivors,] — A warrant of attorne}' to 
confess a judgment to two, may be entered up 
for the survivor. Futolier v. Smith, 2 W. Bl. 
1301, S. P., Spovg v. Tucher, 1 Y, '& J. 206 ; 
Johnson v. Jenliins, 1 I), ik 0. 367. 

For a judgment on a warrant of attoimey 
may be entered up at the suit of, but not against, 
a survivor. Baw v. Aldersim, 1 Moore, 145 : 
7 Taunt. 453 ; 18 R. R. 535. 

Where a warrant of attorney is executed to 
twm persons, and one dies, the survivor may 
enter up judgment in his own name. Hml v. 
Kingston, 6 I). P, 0, 523. 

A warrant of attorney to confess a judgment 
to three, and one dies, the court will permit 
judgment to be entered up by the survivors. 


: . ' •-■r: Z- 'Z'T ' ' e. . i' 
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« “) -ir & S. 70 : 14 E. R, 593. the innocent party ; but the attorney is 
hirinini 1 H tc W 214 of a breach of duty imposed on linn bj the 

;irof auuni- is .ui'ven to three, court, and a--e-blo ^or it on mo^mn . /n.o 
:due tu them, ihough no mention v. . 1 1 

ill the warriTDt or tlefeasaiice, ot Imuer, t Taunt. (J07 , 1 Mooie, oL 

Implied Contract coatamad in - Right of 

Action on.1 — An action will not lie n|joii the 
implied contract contained In the defeasance ot 
e. Defeasance. ^ warrant of attorney. Sherhor/i v. 

The defeasance of a warrant of (XmO, ^ 

■ a oordract but merely a descrip- x\n attempt tu enforce a wauant ot attoinu^ 
bVect of the security and of the neaidy Uventy yeans old by a 

iriin<^ payment. v. Fowler, judgment thereon haraig baen detcated ^ 3 ^ 11 . 

")5 • lAt T H L, 27. builaaiptcy and certificate ot the deknulaiit, c-in 

’ * action was afteiovards brought upon the implied 

y stated.l-Wliere iiuhgment had contract contained in tbedefeasanc^^ 

i a. warrant of attoimey, the defea- 1 set aside the proceedings as being agam^^t ^ood 
1 did not contain the true terms of faith. Jh. 
upon which it was to be void, ami Attestation. 

, appeared to have been signed - 

bills of exchange, for which it was Validity.] — defendant employed an attorney 

teral security, had become due, the to prepare a bond and warrant Jbrenlermg jneig* 
it to the master to ascertain what inent thereon in favour of the phimtitt, wno 
the plaintiff, and ordered that, upon being present, emph’iyed the same attorney to 
tkit sum and the costs ot the pro- enter judgment on the .warrant, and the Utter 
e bills of exchange should be delivered consented to do so; the attorney subr.equtnty 
efendant. and satisfaction should be prepared the bond and warrant, and duly wit- 
th'^ judmnent. Joel v. iJlchw, 5 1). nessed and atte.sted the execution tlicreot by the 
1 (5 Kelt 127 ; IB L. J., Q. B. 35D ; defendant, for which he was paid by the latter ; 

■ ‘ ^ and afterwards entered judgment on the war- 

ku ImArstanding between the parties that a rant for the plaiiitiffi—H^^^^^ 

irrant of attorney is to operate to a greater compliance with 3 ocy 06 \ict.c.o7, s. 2.1, and that 

tent than the terms of the defeasance imply, the vrarrant andjudgmentente 

nnot be allowed to be of any avail. Bell v, be set aside. Walsh v. Ir. K. 11 0. L, 66{. 

It i^irnTsumcient that the defeasance shows Perm of— Statement that Witness is Solicitor 
l secured by the jmlgment ; for Party ^Mng.j^A cogrmvit f-^ted b 3 ' an 

niust also notice all collateral seeuriries by attorney thus itne^e.Uiy J. B., Ac., 

riich As secured. Morell v. Buhost, 3 Taunt, attending for the said U-. h,., at his request, to 

"a ’ warrant o£ attorney to confess judgment is the above cognovit, before the eseoutum thereof 
teomittinl to state in the defea.sance by him,” is insufficient ; the attestation not de- 
collateral security for the same debt. S-iiuom daring him to be the attorney tor the paity, an 

t'Xi k 1 , ii. 1 ». « 1 w.“” rst o.S'r .k 

SS . “SrtVf. .oSSSS5S.a '*1; i.,op«rf I, a. pi.iai«, ,«■ 

, 1 ! u t Inr rLrhdii sum although it is pared a warrant of attorney to centers judgment, 

hi^i-wVtm the parties that it is griven explained its nature and effect to the defend uit, 

Ld subscribed it as a witne.ss, but omitted to 
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certainty that the subscribing attorney is the at- An attestation as follows, “ Signed, sealed and, 
toniey of the person executing it, and that he delivered in the presence of me H. 0., who, at 
aftestsor subscribes the execution as the attorney the request and in the presence of the said 
of such person. EWniqUm v. Holland, 9 M. & J. H. B., J. C. and J. H. P., have set and sub- 
W. 659 ; 1 B. (ir.S.) 64a scribed my name as the attorney on_ their behalf 

A warrant of attoimey attested as follows : — attesting the execution hereof, having first read 
Signed, sealed and delivered by the above- over and explained to them, and each of themy 
narned A, B. in the presence of me, the attorney the nature and contents thereof,” is insufficient, 
expressly named by him, and acting at his re- inasmuch as it does not by necessary implication 
quest, and by whom the above written warrant declare the witness to be attorney for the parties- 
of attorney was read over, and the nature and executing the warrant of attornej’". Pococh v. 
effect thereof explained to A. B. before the Pieherlng, 18 Q. B. 789 ; 21 L. J., Q. B. 365 ; 16> 
execution thereof by him,” and subscribed Jur. 760. 
merely with the name of the attorney, is not 

sufficient, for not containing an express de- After Alteration in the Instrument.] — A 


claration that the attesting witness subscribed warrant of attorney to confess judgment for 
his name as the attornej^for the party executing 1,000^. was executed by the defendant, and an 
the instrument. Ei'erard or E(hoard8^\ Pogyple- attestation of the execution w^as subscribed by an 
ton, D.&: M, 322 ; 5 Q.B. 181 ; 13 L. J., Q. B. 1 ; attorney. An alteration was afteiwards made, 
7 Jur. 991. by consent, in the sum, by substituting 2,0001 ; 

In an attestation it is not necessary that the and the defendant rtdraced his signature with a 
precise W'ords of 1 &;2 Viet. c. 110, s. 9, should be dry pen, and re-delivered the instrument. ^ The 
followed J it is enough if it appears by necessary attorney, wffio w’-as present, WTote his initials 
inference that the writness attended as. the at- opposite to the alteration, and drew' a dry pen 
torney for the party, at his reejuest, and that he over the attestation, and over each letter of his. 
subscribed his name as such attorney. Lewis v. own signature ; — Held, that it was not duly 


Kensington (Lord), 2 C. B. 463 ; 3 D. & L. 637 ; attested. Bailey v. Bellamy, 9 D. P. C. 507. 

15 L. J., C. P. iOO. 

A w^arrant of attorney attested in the following Double Attestation,] — ^A double attestation 
form : — Signed in the presence of me, A. J. C., (the first being insufficient) does not invalidate 
and I declare myself to be the attorney of the a cognovit. Led yard v. Thompson, 11 M. & W. 
said R. G., expressly named by him, and attend- 40 ; 2D. (2s. S.) 766 ; 12 L. J., Ex. 229. 


ing at his request, and subscribe myself accord- 
ingly,” is sufficient. Bindley v. Girdler, 1 D. & 


When Instrument Executed Abroad.]— If a. 


699 ; 13 L. J., Q. B. 53 ; 8 Jur. 61. S. F., w'arrant of attorney executed abroad is intended 


Knight y. Hasty, 12 L. J., Q. B. 293. 

So the following attestation is sufficient 


to be enforced in this country, it must be attested 
by an attorney, according to the form prescribed 


“ Duly executed by the above-named B. G., in by statute. Bavis v. TremJiion, 2 D. & L. 743;. 
the presence of me, the undersigned S. B., at- 14 L. J., Q. B. 138 ; 9 Jur. 492. 
torney on behalf of R. G., expressly named by 

him and attending at his request : and I hereby Effect of Insufficient Attestation.] — Where a 
declare, that I subscribe my name as witness to warrant of attorney is not attested in the manner 
the due execution hereof by R. G., and as his at- required by 1 & 2 Viet. c. 110, s. 9, the objection 
torney ; and that, previous to the execution can only be made by the party executing 
thereof by R. G., I informed him of the nature the instrument, or some person authorized by 
and effiect thereof. Signed, S. B.,” &c. Phillips or claiming under him. Lewis v. TanherxiUe 
V. Gihbs, 16 M. & W. 208 ; 4 D. & L.275 ; 16 L. (Eanl), 11 M. & W. 109 ; 2 D. (2T.S.) 754 ; 12 
J., Ex. 48; 10 Jnr. 971. S. P., Holt Y,Ker~ L. J., Ex. 234. '6.T.,Ilume y. Wellesley iLovdd)^ 


5 D. & L. 419. 

A cognovit signed by W. T., and attested thus : 


8 Q. B. 521. 

The provision in 1 & 2 Viet, c, 110, s. 9, is for 


Witness, J. B., of Ac., attorney at law.” the benefit of the defendant only, and therefore.- 
“ Signed in the presence of me, the undersigned ; a third party, w’ho may be prejudiced by a judg- 
and I hereby certify and declare, that I am the raent against his debtor, cannot object that no* 
attorney of the said W. T., and that I attended attorney attested the execution of the wwrant of 
at his request, to inform him of this cognovit, attorney on which such judgment is founded, 
and that I have informed him of the nature and Chipp v, Harris, 5 M. A W. 430 ; 9 L. J., Ex, 64, 


effect thereof ; and 1 hereby subscribe my name 
as his attorney. R. R.,” is sufficiently attested, 


Objections to, when to be Raised.] — 


and the words “ signed in the presence,” &c., In applying to set aside judgment and execution 
must be taken to refer to the signature of W. T. on a warrant of attorney, on the ground of an 
Ledgard Y. Thompson, 11 M. ScW.iO ; 2 I)» (n.s.) invalid or informal attestation, delay is im- 


766 ; 12 L. J., Ex. 229 ; 7 Jur. 239. 

An attestation in the following form: — 
Signed, sealed and delivered by the said H.H,’ 


material, for the warrant is a nullity ; and the 
application may be made by the assignees of a 
defendant. Goehs v. Edwards, 2 D. (2f.s.) 55 ; 


(the defendant), “ in my presence ; and I declare 7 Jur. 199. See Hh'st v. Hannan, 17 Q. B. 383. 
myself to be attorney for the said H. H., and After verdict for the plaintiff, the court re- 
that I subscribe my name as such attorney, fused to entertain an objection to the w'arrant of 
(Signed) G. 0., solicitor,” is sufficient. Gay v. attorney, that it was not attested. Kemp v. 

Hall, B D. & L. 422 ; 2 B. 0. Rep. 322 ; 18 L. J., den, 12 M. A W. 421 ; 13 L. J., Ex. 137 ; 8 Jur, 
Q. B. 12 ; 13 Jur. 124. (55, 

JEeld, also, that it need not appear on the face 

of the attestation, in express words, that the By what Solicitor.] — In order to make a cog* 

. attorney attesting the defendant’s signature novit valid, its execution must be attested by aa 
attended at the defendant’s request, and that j attorney attending on behalf of the defendanty 
he was named by him. /A | other than the attorney acting for the plaintiff. 
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Masim V. Kiddle^ 5 M. & W. 513 ; 8 I). P. 0. ; witness the execution of a warrant of attorney 
207 ; 9 L. J,, Ex. 37. S. P., Mlsbuj v. Didj^hui , '' by the defemlant. The defendant tlicii s,u, nested 
8 1). P. C. 809. I that they had better go to P.’s <,>ihce, whi<di was 

Where a warrant of attorney was attested, on • nearer. They went there accordi ngly ; P. fdaced 
behalf of the defendant, by an attorney, wdio, the paper in S.’s hands, and S. then read over 
besides practising on his own account, was acting and explained the warrant of attorney to the de- 
at the time as clerk to another attorney, and the feodant, and asked him w'hether he wished himi 
latter was acting as attorney both for the plain- to witness the execution of it as his attornety. 
tif; and defendant in the transaction Held, The defendant replial that he did, and then 
not a sufficient attestation within 1 & 2 Viet, signed it. and S. attested it. P. offercfl to pay S.. 
c. 110, s. 9. Diirrayit w JBlurton^ 9 D. P. C. 1015. for his attendance, but he said, as it w<'jiild come 
An attorney acting on behalf of the plaintiff out of the defendant’s pocket, he should make no 
cannot validly attest the execution of a warrant charge ; for which the defendant expressed him- 
of attorney, although named by the defen<iant self obliged : — PTeld, that H. was not expressly 
himself, who knows him to be the plaiiitiff\s named by the defendant and attending on Ms 
attorney. Coolis v. JSkhoards^ 2 D. (N.s.) 55 ; 7 behalf, as to satisfy the statute ; and the war- 
Jur. 199. rant of attorney and judgment signe<i thereon 

The country agent of the plaintiff’s attorney were set aside. GrippeT v. 6 M. k W. 

is not a competent witness to the execution 807 ; 8 D. P. C. 797 ; 9 L. J., Ex. 324. 

of a cognovit, though expressly named by A waiTant of attorney to confess judgment as 
the defendant. Y.lUddle. 8 D. P. C. 207. a security for advances was attested in. <iue form 

Where an attorney who attested the execution by an attorney acting for the defendant, and as 
of a %vaiTant of attorney was London agent to his attorney and at his request, but who also 
the plaintiff’s attorney (who mentioned the acted for the plaintiff in the transaction. The 
name and address in town), and acteil as such in defendant was informed that the attorney bad 
filing the instrument, and made charges against been consulted by the plaintiff. The warrant 

the country attorney, with which he was debited ; was executed on the flth of March, 181:7, and a ff. 

■ — Held, that tlie attorney so attesting was in fa.shortly afterwards issued, but was not executed, 
substance the plaintiff’s attorney, and that he The plaintiff, after the judgment was signed, 
could not, therefore, stand in that independent gave fresh credit to the deffmdant in the way of 
situation which the statute requires. Pnjor w ins trade. On the 28th of June, 1850, a levy was 
Swaifie, 2 D. & L. 37 ; 13 L. J., Q. B. 214 ; 8 Jur. made. Hone of these facts w’ere concealed. The 
423. defendant wars adjudged a bankrupt on the 29tb 

A warrant of attorney was attested by an at- of July, 1850. A rule to set aside the warrant of 
torney introduced by the plaintiff, and who had attorney and all subsequent proceedings was ob- 
on one former occasion acted professionally for tained in Trinity Term, 1851 : — Held, that by 
the plaintiff', and who afterwards acted as the 1 & 2 Viet, c. 110, s. 9, the attorney acting for 
plaintiff’s attorney in entering up judgment and the plaintiff could not act as attorney for the de- 
issuing execution upon the warrant of attorney, feiidant, and that the objection being made 
The court set it aside. Cotper v. Grants 12 C. B, must prevail. v. Hannan^ 17 Q. B. 383. 

154 ; 21 L. J., 0. P. 197. Where a cognovit had been attested on behalf 

If three defendants go to a particular attorney, of the defendant by an attorney who accorn- 
named by the plaintiff, and give him instruc- panied the plaintiff’s son to the defendant’s resi- 
tions to 'prepare a joint warrant of attorney deuce, and who subsequently carried the instru- 
from them to the plaintiff, and each freely ment to the queen’s bench office to be filed, and 
recognises the attorney as acting for him, the there subscribed his name upon the back of it^ 
warrant is good. Haigh v. Frost.^ 7 D. 1^. C. 743. as the plaintiff’s attorney’s agent, tlie court set 
Where a defendant was about to give a cog- aside the instrument. liiee y. ZhiNted^l B. P. 0. 
novit, and was unacquainted with any attorney, 153 ; 6 Scott, 895. 
and, at his request, the plaintiff’s attorney sent 

his clerk for one, who came and acted in that Uncertificated.] — A warrant of attorney 

capacity for the defendant, a request to that is sufficiently attested by an uncertificated at- 
effect bemg written by the plaintiff’s attorney torney. Hoigate v. Slight^ 2 L. M. & P. 662 
in the margin of the cognovit, the court set aside 21 L. J., Q. B. 74. 
that instrument. Barnes v. Pejidrey^ 7 D. P. G. 

747. domination and Attendance of Solicitor.] — A 

When there was but one attorney present wffio warrant of attorney is not vitiated by the fact 
had previously acted for the plaintiff, and who, that the name of the attorney who attests it on 
on that occasion, made out his bill to the plain- behalf of the defendant was first suggested by 
tiff, but delivered it to the defendant, and was the plaintilf’s attorney, if he was expressly- 
paid by him Held, that he was not such an adopted by the defendant as his attorney for 
attorney, acting on behalf of defendant, as that purpose. Taykn^ v. Slakoll, 6 M, k W. 91 ; 
required by 1 ic 2 Viet. c. 110, s. 9, Sander- 8 D. P. 0. 242 : 9 L. J., Ex. 78. 
son V. Westley, 8 D. P. 0. 412 ; i6 M. & W. 9S ; It is not necessary that the party executing a 
9 L, J., Ex. 204. cognovit should first name the attorney to attest 

The defendant having agreed to give the plain- the execution thereof, nor is it necessary that 
tiff a warrant of attorney to secure his debt to such' attorney should be the regular attorney of 
him, the plaintiff employed P., an attorney, to the party giving the cognovit : it is sufficient if 
prepare it. P. called with it on the defendant, he is merely employed for the occasion, provided 
and told him it must be signed in the presence the person giving the cognovit shall ultimately 
of some professional man, and that he should exercise a free discretion in the adoption of him. 
procure Mr. S. to attest it ; and the defendant Pease v. Wells ^ 8 I). P. C. 626. 
accordingly went to procure S.’s attendance, but Where a defendant, wdio is about to execute a 
met him in the street, when P. told him they warrant of attorney, declines the attendance of 
were coming to his, S.’s office, that he might his own usual attorney, but adopts freely an 
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attorney siiggcstcfl. by the plaintiffs attorney, Ilffect of not Stamping.] — A judgment signed 
dliat is a sufficient nomination of an attorney by on an unstamped warrant of attorney is not 
.tbe defendant. JUle y. DaU^ 8 D. P. 0. 59i). available against subsequent judgments, and will 
To constitute an express naming of attorney, be set aside on the application of a judgment 
it is sufficient if the attorney is named by another creditor. Semjde y. JSicholwu, 4 PI. & K. 2US ; 
party, and adopted by the defendant, who calls 28 L. J., Ex. 217. 

mpon him to rerpiest him to .attest the execution The court will not permit a warrant of attorney 
•of the GoguoYit : and it is not necessary that he to be taken off the tile for the purpose of being 
rshoLikl be in the first instance named by the stamped on payment of the penalty, until the 

defendant. OUhrer v. Woodroffe, 4 M. & W. judgment sighed on it is first set aside. Ih, 

fi5(J ; 7 D. P. 0. 166 ; 8 L. J,, Ex. 105. No warrant of attorney will henceforth be 

It is not necessary that the defendant should permitted to be filed without being properly 
.actually iiominate the attorney attesting a stamped, Ih. 

warrant of attorney on his behalf ; it is suffi- Where a rule nisi was obtained to set aside the 
cient if, of his owii free will, he adopts an at- judgment and execution on a warrant of attorney, 
torney .suggested by the plaintiff, JocIy, Bielter, on the ground of a fraudulent preference, and 

o D. & L. i ; 2 ik C. Rep. 127 ; 16 L. J., Q. B. where, at the time of obtaining the rule, the 

359 ; 11 Jur. 589. instrument was not properly stamped, but the 

A warrant of attorney, prepared by a law sta- defect had been remedied by affixing a proper 
tioner, according to the instructions of the defen- stamp before showing cause, the court discharged 
•dant himself, was attested by an attorney the rule without costs, liahibrUlge v. Wlldman^ 
introduced to the defentlant by the phiintiff 1 B. (x.s.) 774. 

The defendant had written and signed an autho- « -p 

rity to the attorney to act as his attorney on the o. r i . 

s'gning and executing the warrant. The attorney Within Twenty-one Bays—* Calculation of. ]— 

was named in the warrant as having authority The twenty-one davs are to be counted exclusively 

to enter up judgment thereon, and had subse- of the day of the" execution of the warrant of 

quently done so, and issued execution upon the attorney : and therefore a warrant executed on 

judgment Held, that the attestation was good, the 9tli day of the month may be filed on the 

Le^hmoii V. 2 L. M, & P, 557 ; 21 L, J., 30ih. v. Burgess, 9 I). P.' 0. 544 ; 4 

Q. B. 16 ; 15 Jur. 1011. p. & p. 443 ; 12 A. k E. 635 ; 10 L. J., Q. B, 10. 

Whore a defendant who was about to execute it was not necessary under 8 Geo. 4, c. 39, s. 3, 
^ warrant of attorney, not having an attorney of to file a cognovit within twenty-one davs, if judg- 
iiis own, was introduced to one by the plaintiffs ment was signed within that period. ''Busholl v. 
attorney, and repeated after the plaintiffs at- Boord, 1 B. C. Rep. 260 ; 4 B. & L. 359 ; 16 
toriiey these w-ords, which occurred in the body of l. J., Q. B. 57 ; 11 Jur. 26^ 
the warrant, 1 have expressly named W. J. M., So in the case of a warrant of attorney, it was 
jaiid requested him to attend on my behalf” sufficient if judgment wms signed within^vventy- 
He,ld, in the absence of fraud, to be a sufficient one days. Green v. IJlwd, 7 Q. B. 178 ; i4 
tiominatiou. Wulto^i v. Chandler, 1 0. B. 307 ; L. j., Q. B. 217; 9 Jur. 756. 

2 I). L. 802 ; 14 L. J., C. P. 149 ; 9 Jur. 257, But under 12 13 Tict. c. 106, s. 136, a war- 

rant of attorney to confess judgmen.t thereon was 
Buty of Solicitor.]— If a defendant informs void as against the assignees of a bankrupt, if 
the attorney attending on his behalf that the the warrant of attorney had not been filed' in 
warrant has been read over to him, and that he the Queen s Bench within twenty-one days after 
understands it, the attorney need not read it the execution, with an affidavit of the time of 
•over and explain it to the defendant. Taylor execution, although judgment was signed within 

V. 8 D. P. 0. 242, twentv-one days. Acraman v. Hern 'nnun, 16 

A cognovit need not be read over to the defen- q. b. 999 ; 20 l 1 J., Q, B. 355 : 15 Jur. 1008, See 

dant before execution, if he is informed of its Parlie-i^ v. Watson, 8 Ex. 404 ; 22 L. J., Ex. 167. 
Tiature and effect. Oil leer v. Woodroffe, 4 M. & 

W. 650 ; 7 B. P. 0. 166 ; 8 L. J., Ex. 105. Affidavit of Execution.] — If a warrant of 

Nor is it necessary that the attorney should attorney is llled wfiih an affidavit made by the 

Ibe cognisant of the facts under which a warrant attesting witness, which states that he ‘bsaw the 
of attorney is given, or that he should consult warrant of attorney, bearing date the 25th April, 
with the defendant in private previously to si^- 1827, duly signed, sealed, and delivered,” but 
ing; it is enough if the attorney is there, willing does not’ specify the day on which it was exe- 
to give the defendant the advice if he asks it ; cuted, the affidavit is not in conformity with the 
.and he cannot complain afterwards that his directions of the statute: and the warrant ctf 
interests '\vere not protected, if he withholds attorne}", and the judgment and execution 
from the attorney the necessary information, thereon, are void as against the assignees of 
<Joel V. Dlehei\ 5 D. L. 1 ; 2 B. 0. Rep. 127 ; the defendant. BUI on v. Edwards, 2 M. & P, 
16 L, J., Q. B. 359 ; 11 Jur. 589. • 550 ; 7 L. J. (O.S.; 0. P. 110. 

If an attorney, properly appointed by a defen- Where a warrant of attonnw is filed in tw’-enty- 
dant on his behalf, neglects his duty to his client one days after execution, with an affidavit made 
•(if without collusion with the plaintiff), it is no by the attesting witness, stating that the depo- 
objection to the instrument : if, therefore (with- nent wms present on the 4th of April, 1844, and 
out collusion), he neglects to inform his client saw the within-named W. H. R. sign, seal, and as 
of the nature and effect of the wrarrant, that is his act deliver the warrant of attorney,” it is 
not an objection available to the defendant, sufficiently shown that the deponent saw the de- 
Ilaigh v. Frost, 7 B. P. 0. 743- fendant execute the warrant on the day and year 

named, llohbmn v. Bobhmm, 3 B. Sc L. 134 ; 

5, Stamping-, 303 ; 10 Jur* Sob, 

When necessary ,] — See Eevbxtjb, Omission to Eile,] — By an agreement between 


, .'A 
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menf; should not be entered up until default 
should be made in the due payment of the de])t, 
which it was subsequently declared should be 
paid by instalments, together with costs, to be 
taxed by the master as between attorney and 
client ; — Held, that the plaintiff was entitled to 
enter up judgment on default being made in tlie 
payment of one of the instalments, although he 
had not taxed his costs, but that the taxation 
must take place before issuing execution. 
Barrett v. Partirgton^ 7 D. I*. C. 447 j 5 Bing. 
(N.c.) 4S7 ; 7 Bcott, 595 ; 2 Am, 30, 


dealings. The customer afterwards obtained a 
loan from the bank beyond the limit of the 
guarantee on a wars-ant of attorney, and simul- 
taneously with it a second agreement was entered 
into between the bankers, the customer and 
surety, that the warrant of attorney should not 
prejudice or alfcet the former agreement, and 
that the bank would, at any time wdien requested 
by the surety, ciitta,* up judgment and issue exe- 
•cuticri. The bank omitted to file the warrant of 
.attorney, and the customer became bankrupt : — 
Held, that by the omission to tile the warrant of 
attornev the surety was discharged. Wat.wn, v. 
AlleoeJi 4 l)c G. & G. 242 ; 22 L. J., Ch. 
S5S ; 17 Jur. 568 ; 1 W. R. 399. 

"^^licre a cognovit not having been filed nor 
judgment signed or execution issued thereon 
within twenty-one <layvS, pursuant to 3 Geo. 4, c. 
S9, and 1 k 2 Viet, c, 110, s. 60, the cognovit and 
the judgment and execution thereon were void 
as against assignees ; and the latter were conse- 
quently entitled to recover the whole of the pro- 
ceeds of the leT3q deducting only the sum paid 
for taxes. Biffl'n v. Yorlie^ 5 Man. & G. 428 ; 6 
Soitt (N-.R.) 222 ; 12 L. J., C. P, 162. S. 'P., 
JBittleMon v. Conjwr. 14 M. <S<: W. 399. 

Where an indentiirc, by virtue of which the , 
judgment was entered up, was, in legal effect, | 
a cognovit, or if not, was a contrivance to defeat i 
the provisions of 3 Geo. 4, c. 39, and not having j 
been filed with the proper officer within tw’enty- j 
one days after its execution, and jutlgment not j 
iiaving been entered up within that period, as I 
required by the statute, the coin-t, upon applica- 1 
tioii by the assignees of the obligor, who had 
become bankinpt, oi'dcred the execution to be 
withdrawn!. Ilurst v. Jennings^ 5 B. k C. 650 ; 
6 D. & 11. 424. 


b. Conditions as to. 

Performance of— What is.] — A. gave a cog- 
novit for 37b, payable by monthly instalments ; 
but if default was made in payment of any 
instalment, judgment was to be entered up for 
the whole sum, or so much as remained due ; and 
B. agreed that A. should attend at the office of 
0. on the seventh day after “any notice,” so 
that if any instalments %vere not paid, A. might 
be taken on a ca. sa, ’ The hrst insttilment wras 
not paid, and judgment was entered up for the 
whole sum, and a ca. sa. sued out. Notice was 
given to B. for A. to attenrl at G/s office at a 
certain time. A. did so, but 0, gave him a week’s 
time : — Held, that this w^as a complete perfonn- 
anee of B/s agreement ; and that, if after this 
another notice was given for A, to attend on 
another day, and A. did not attend, no action 
would lie against B. Turner v. Py/ie^ 6 Car. k P, 
310 ; 3 N, i M. 354 ; 1 A. & E. 34 ; 3 L. J,, K. B. 
120 . 

A cognovit was given, with a condition that if 
the ultimate decision of certain chancery suits 
between the }iarties should be for the plaintiff, 
the defendant should pay him oOOZ. within one 
month after such decision, or else execution 
should issue. The vice-chancellor ma<le his 
decree in those suits for the plaintiff, wdio, at 
the end of a month, issued execution, the 500b 
being unpaid. The decree had not been passed 
by the registrar, though the minutes had been 
settled ; and the defendant had lodged a caveat, 
intending, as he stated, to appeal to the lord chan- 
cellor : — Held, that the chancery suits had not 


Copies.] — Where a copy of a warrant of 
attoi'ney has been tiled, such copy is good evi- 
dence, without proof of collation of the contents 
with the w’arrant of attorney, at least against the 
party filing it, and all claiming under him, 
Sylveder v. Antlurinf. 3 M. k Bcott. 191 ; 9 Bing. 

746 ; 2 L. J., C. P. i03. 

7. Amount Secured, 
a. Instalments. 

Default in Payment of.] — Where defendants 
gave a WEarrant of attorney to secure a sum 
certain to be paid half-yearly by instalments, 
with interest on specified days, and that the 
plaintiff should be at liberty to enter up judg- 
ment thereon immediately, but no execution to 
be issued till default made in payment of the 
said sum, with interest, by the instalments and 
iu the manner thereinbefore mentioned : — Held, 
that the plaintiff might issue execution for the 
whole on default in payment of the first instal- 
Bient. .. Levaidge v. Forty ^ 1 M. k S. 706. 

Under a cognovit, by wffiich it is agreed that 
no judgment is to be signed or execution issued, 
unless ''default made in payment of a certain 
sum, with costs, by instalments, the plaintiff, 
may sign judgment a,nd issue execution for the . cution 
whole sum, if default is made in one instalment, by thii 
Mom V. Tomlimon. 3 D. F. 0. 49. before 

Wherein a cognovit it was provided that judg- o N. & 






A defendant save a warrant of attorney to the larger than that mei 
plalntlfi: to secnre the payment of a debt by in- only an irregularity, 
kalments. Shortly before the first instalment the laches of the detc 
was due, the defendant told the plaintifi that he geraU, 4 D. & L. 7Jo 
feared he could not meet it, and that unless time Jur. 4o-l. 
was given him, he would make over his effects for 
tlie benefit of his creditors. An agreement was 
then entered into between them, that the defen- 
dant should give his acceptance for a 3 
pay the rest by instalments accordini^ 
ability, so as to discharge all before Aprill, 1836, 
and that the plaintiff should not enter up judg- 
ment, unless the defendant should dispose of Jis | wan 
business, or become bankrupt or insolvent. 

defendant paid the acceptance when due. .. 

wards, and before April 1, 1836, the defendant the applicant 
asked the plaintiff to make him a bankrupt, m shortly betor; 
order to relieve him from his difficulties, and said to the plamtili 
that he could not pay 205 . in the pound, and that that there was no 
his assets were 200^. and his debts 300 ^. : — 11, , 

that the plaintiff might enter up Judgment and 
take out execution, the defendant appearing to 
be insolvent in the sense contemplated in the 
agreement ; and that the facts stated did not 
show that the plaintiff, at the time of the agree- 
ment, knew the defendant to be insolvent in that 
sense. BiiMicomlbe v. Bond^ 4 A. & E. 332 ; 1 
H, & W. 612- 


, ^ Ascertainment ' ,of.]— A warrant: of ^ attorney,, 
having been given by defendant for 800^. judg» 
nart and ment was signed thereon, and execution levied 
Lg to his for the full amount. The defendant having 
died, an application was made by his executor 
fora rule directing that the amount due on the 
•rant of attorney should be ascertained, anci 
The the overplus, if any, refunded by the pMntitl 
After- The application was made on an affidavit of 
% that the defendant had told hiui 
:e his death that he was not indebted 
in the amount claimed :-—Held, 

ground for the applieatiom 

dieid, I Pettit r, Pettit, 2 0. L. B. 73. 

Sts.]— A warrant of attorney empowered 
)laintiff to sign Judgment and issue execu- 
for the amount of the debt, but omitted 
words together with costs of suit.” A 
ment was signed for the amount of the debt 
costs Held, that such Judgment was not 

orised by the warrant and was irregulaiv 

cognovit, whereby it was Page v. South, 2 D. k. L. 108 J 13 J., Q. B* 

ment should be entered up 291. ^ ■ 7, ^ ^ ^ 

should be made in pay- Where a plaintiff brought an action upom an 
interest and costs, on the annuity deed, and afterwards took a warrant ot 
and in case the defendant made attorney for the sum due, with a provision, that^ 
p.v.^ent as aforesaid, the plaintiff was if within a certain time the annuity was not 
to be at liberty to enter up judgment and proceed paid, he should be at 

to execution, and take the wdiole of the debt and execution for the sum specified, together with all 
costs, together with the costs of such judgment costs incurred for or by reason ot the nori-^ 
and execution Held, that no default could be ment of the annuity Held, that he was not ^ 
made until the plaintiff had furnished the defen- liberty to issue 
dant with a bill of the costs, and given her notice action. Belane v. Mott, 2> onit. 
of taxation : and not having done so, the Judg- _ . . ^ ^ t, - t 

ment signed' on the 10th November was irregular, Interest.]— A judgment creditor is entffl ed to 

although the defendant had paid no part of either interest on his^ debt, where the w aiiant of 
the debt or costs. Booth v. ParJier, 3 M. k W. attorney authorises the judgment to be entered 
54 • 6 I) P. C. 87 • 7 L. J., Ex. 5, up for double the amount actually due. Itm- 

^ ’ 2 stall V. Irappes, B Sim. 299, 

Necessity of Demand before Entering up Where the warrant makes no mention of in- 
Judgment. l— Where a defeasance on a waarrant terest on the principal, but the defeasance does, 
of attorney stated that it was given to secure the court will allow execution to be issued for 
the payment of a sum on demand, and that, in the principal and interest. bhtpUm Y.bloipton^ 
case clefault should be made, Judgment was to 1 D. P. C. 518. Athmson v. Jones, - A. E. 
be entered up, an actual demand must be made, 439, - u 

and a proposal to settle amicably does not Where a w^arrant of attorney had been given 
amount to such a demand. Micholl v. Bromley, to secure a debt and interest, the sum for which 
5 Moore, 307; 2 Br. B. 464. Judgment was to be confeped being for ..he 

When a defeasance requires anything to be amount of the debt only, the court gmnred a 
done on demand before Judgment can be entered rule to enter up judgment for the det^, and so 
uy.) there must be an actual demand upon a much for interest as the mastei^shouid find tc^ be 
person capable of giving a substantial answer ; due thereon. ChalhY. W altort, & G. 5/3 ; 

therefore, a demand made upon an insane 6 Scott (i/.E.) 693 ; 1 D. & L, 39. , c + 

person is not sufficient to authorise thei judg- A memorandum indorsed on a wax'rant ot at- 
ment to be entered The only remedy is by an torney stated that it had been given to secure 
aprfiication to equity. Oap2:)er Y.2Ja7ido,2A^k^. the payment on the 2nd of June, 1864, of a 
458 : 4 N. & M. 335 : 1 H. W. 11 ; 4 L. J., sum of money, with interest thereon at the rate 
K. B. 97. cent, per month ; that judgment was 


: 



8. Judgment. 

a. Leave of Judg-e to Enter. 

Application — When Necessary.] — Where the 
defeasance contains a provision that it shall not 
be necessary to apply to the court for judgment 
on the instrument after the lapse of a year and 
a day, it is not (as such a condition is valid) 
necessary to make an application for judgment 
on the warrant. Shevraii v. Mamhall^ 1 L. 

L. G89 ; la L. J., Q. B. 66 ; 8 Jur. 4G9. 

A plaintiff may enter up judgment oh a cog- 
novit given before appearance, and upon which 
no step has been taken for more than a j’ear, 
without first giving a term’s (now' a calendar 
month's) notice, or obtaining leave. Thomjmm 
V. Lamjridge^ 1 Ex. 351 ; 5 B. & L. 213 ; 17 
L. J., Ex. 4. 

Where Made.] — Application must be 

made to a judge at chambers, and not to the 
court, llandlmj St . Moherts^ 17 Jur. 460. 


When Buie for Judgment will be Granted.] — 
A tenant from year to year having given a war- 
rant of attorney authorising his landlord to de- 
termine the tenancy by a notice to quit, and in 
default of such notice being given to sign judg- 
ment in ejectment and issue execution, the 
court, upon affidavit of the service of the notice, 
and of the expiration of the tenancy, and that 
the tenant refused to quit the premises, granted 
a rule for judgment on the warrant of attorney. 
Doe d. BeimmoTit v. JBeaunmit^ 2 B. (N.s.) 972 ; 
7 Jur, 854. 

Thongh judgment cannot be entered up on a 
warrant of attorney more than one year old 
without leave, yet none but the defendant him- 
self can object to any irregularity in this respect. 
Jones V. Jones, 1 B, & B. 558. 

The court refused to allow judgment to be 
entered up on an old warrant of attorney, it 
appearing by the plaintiff’s affidavit that she 
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per cent., before the 17 & IS Viet. c. On, which 
.abolished the usury laws, for whicli subsequent 
acceptances were given, A warrant of attorney 
to confess immediate judgment was given to 
.secure the payment of these acceptances, which 
judgment was entered up the following day. 
il. w'as po.sscssed of real estate of considerable 
value, but heavily encumbered. L. retpiired to 
be furnished wuth the ])articulars of H.’s estate 
and its encumbrances before he w'ould lend the 
money, wdiicli he investigated, but no reference 
was made to the estate in the warrant of at- 
torney, or in any agreement between the parties : 
— Held, that the transaction was not void for 
usury, but ivas protected by the 3 & 4 Will. 4, 
<;. 98, s. 7. Lane v. Horloek, 5 H. Ij. Gas. r>S0 ; 
25 L. J., Ch, 2oS ; 2 Jur. (N.s.) 289 ; 4 W. B. 
408. 

To whom Payment may be made.]— Where a 
cognovit is given for the payment of a sum 
gen era Ih', the defendant may pay either the 
plaintiff or his attorney. 1 B. P. C. 173. 

Payment of an instalment to a clerk of the 
plaintiff’s attorney after it has become due does 
not bind the plaintiff. Perry v. Turner^ 2 G. & 
J. 189 ; 2 Tyr. 128 ; 1 B. P. G. 300 ; 1 L. J,, Ex. 13. 

d. Continuing' Security. 

What is.] — Where there was a running account 
between A. and 8., and the former gave the 
latter a warrant of attorney, with a defeasance, 
stating it to be given as a security for 4,000/. 
and lawful interest thereon : — Held, that it was 
a continuing security, applicable to any balance 
which might at any time be due, and was not 
discharged by payments exceeding 4,OOoZ. be- 
tween the date of the warrant of attoi'ney and 
the time of entering up judgment thereon. 
Woolley V. Jennuifjs, 7 D. & B."S24 : 5 B. C. 
105; 2Car.&P. 144. 

Where a trader contracted a debt, gave a war- 
rant of attorney to secure its payment specifically, 
and the creditor sought to enforce that security 
against goods of the debtor, in respect of subse- 
quent advances made by the creditor, the court, 
at the instance of the assignees, set aside the 
proceedings of the creditor. Beit v. Tldd^ 9 B. 
P. 0. 949 ; G Jur. 59. 

A., a feme sole, being about to marry B., lent 
him 300/. upon his warrant of attorney, the war- 
rant being given to her and G., who was to act as 
lier trustee. The defeasance showed the loan to 
be in contemplation of marriage, and stipulated 
that B. was to be possessed of the money so long 
as C, should please, paying interest for the same 
to C. ; and also, that upon the request of A., C. 
might require payment of the principal on giving 
a week’s notice ; judgment was to be forthwith 
entered up, and execution wms to issue on default 
of payment after such notice. Judgment was 
accordingly entered up, and the marriage solem- 
nizocl After several years haci elapsed, notice 
was given in jjursuance of the warrant, and on 
default a fi. fa. issued, under which the goods of 
B. wmre taken and assigned by the sheriff. B. 
was tlien adjudged bankrupt, and a rule was 
obtained to set aside the execution, and for the 
delivery of the goods to his assignee, upon the 
grounds that the judgment sliould have been re- 
vived, and that it was discharged by the sub- 
sequent marriage of A. and B. : — Held, that the 
execution having been suspended by the consent 
of the parties, the Judgment did not require re- 


I viving ; and that, under the circumstances of 
I the case, the warrant of attorney, ])eiiig in the 
nature of a marriage settlement, remained a good 
security for the ioan, and that the execution 
thereupon was valid. DolVmg v. White, 1 B. 
G. G. 170 ; 22 L. J., Q. B. 327 ;* 17 Jur. 505. 

Evidence to show that Security is continuing.] 
— A defeasance to a warrant of attorney stated 
that it was for securing 1,300/., with interest, on 
the 15th April, and authorised the plaintiff, in 
default of payment, to issue execution for the 
whole amount, with costs, interest, &c- At the 
time the wari'ant was given, the plaintiff was a 
creditor of the defendant for .514/,, and liable to 
a further sum of 237/. as surety. At the period 
of the issuing of execution, the amount of the 
debt was 1,110/. 14.v., a portion of which sum 
consisted of bills accepted by the plaintiff for 
the accommodation of the defendant after the 
warrant of attorney had been given. The sum 
actually levied was l,0S5/,i: — Held, that affi- 
davits were admissible to show that the inten- 
tion was, that the warrant of attorney should bo 
a security not only for existing debts, but also 
for all future advances by the plaintiff, or pay- 
ments to which he should become liable, not ex- 
ceeding 1,300/. Bohinnon v. Bohinson, 3 B. & L. 
134 ; 14 L. J,, Q. B. 303 ; 10 Jur. 356, 
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Be Lutw- omitted the words “ in the said 

that it sufiicientiy appearedv tro 
, a warrant the warrant, no _otlier court he 

the rule of that the proceedings ^ wer e ^ to 
,t was dead court of queen’s bench. 
louffhinthe Peek, 2 Bb & Lc 10^ b 


was resident in an enemy’s country. 

Y, Phillips, 2 T-ios.& 1’. (K.K.) 97, 

The court set aside a judgment on a 
of attorney, entered up, even before U, 

H. T. 4 Will. 4, where the defendant \ 
at* the time of signing judgment, althou 
defeasance it was stipulated that me 
should, without leave of the court, be ? 
to enter up judgment, notwithstanding 
fendanf s death. JleatJi v. 4 

235 ; 2 A. & E. 965 ; 4 L. J., K. B. 68. 

** Where an instalment on a cognovr 
due after the death of the detendant, 1 

refused to allow ^ Where a warrant or attorir 

the cognovit mine p’o tunc. BlaaUw n v, ^ joint-stock bant 

3i 

become insane. Pfggott v. JLimo/i, x;. r. w ^ ^ 

' A’debtheJ^ng been secured by a polio^f 'S "Umricl 

warrantaBd oseouted by the debtors, a similar showed th^ original d^cb^t^^c 

= to bet Sblicoiiicm. 

himselfUerheep tl. oonn-ny tojitei i 

liSaTt?e1k”plnt^^^ 

having failed to pay the urnne^ht hv a nublic” officer 
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be entitled in anv cause. Davis v. Staaijm'i/. 
3 D. P. G. R-0. 

An affidavit entitled ^‘in the king’s bench,” 
but not in any cause, is sufficient. Gnyora, Ex 
parte, 8 B. & 0. 409. 

'\\"here a warrant of attorney was given to 
thi-ee persons, one of whom died, judgment was 
allowed to bo entered up on an affi’davit entitled 
with the names of the survivors, but not naming 
them survivors. Lanihert v. Lamlert, 5 Jur. 54. 


Defendant Abroad,] — Where a defendant is- 
resident in the West Indies, judgment may be 
signed against him on a warrant of attorney, if 
seen alive four months before. Fnrsey v. 
Pillungtori, 2 .D. P. C. 452. 

The court allowed judgment to be signed ok 
an old warrant of attorney, the application being; 
made on the 5th of ISiovembcr, although the de^ 
fendant had not been seen alive since two or 
three days before the 1st of March previously, 
and then in New South Wales, Jolnmm v. IV//,. 
5 D. P. C. 215 ; 2 H. A W. 293. 

On an affidavit stating that tlie last time the- 
plaintiff had been able to obtain any mtelli- 
gence of the defendant was eight months back,, 
when he was at Newfoundland, but about to- 
leave that island for America, and that his son 
and mother, who lived in tliis country, had 
declined to give any information respecting him,, 
and that there was no other person to whom the 
plaintiff could apply, the court allowed judg- 
ment to be enterecl up against him. Penibertoit 
Y. Broxonlng, 9 Moore, 380 ; 2 Bing. 2u4, 

The court will not allow judgment to be 
signed against a defendant who is abroad, and 
has not been seen for three weeks, unless it is 
sworn that is believed that he is still alive.” 
Bwliardson v. Seholefidd, 2 D. (K.S.) $6 ; 6 Juiv 
646. 

An affidavit that the deponent has seen the- 
defendant alive within three months, and that 
he is now residing in Paris, is insufficient, unless 
it also states that his residence there is unknown. 
Tripp or Cliipp v. Stanley, 5 B. & L. 262 ; 17 
L. j., Q. B. 10 ; 11 Jur. 1062. 


Swearing.] — It is no objection to an affidavit 
swoini in Scotland, that it was taken before a 
justice of the peace, and not before a lord of 
session. Watson v. WilUanmn, 1 D. P. G. 607. 

Must show that Defendant is Alive.] — It is 
necessary to show that the defendant was 
“alive,” and not merely “seen,” within a 
reasonable time before the application. Chell 
V. Oldfield, 4 D. P. 0. 620. 

There must be a positive affidavit that the 
defendant is alive, or has been seen alive within 
a reasonable period ; mere inference is not 
sufficient, even though it appears that the de*- 
fendant keeps out of the way. Oroft v. Bgmimt, 


What is Sufficient Proof.] — It is .suffi- 
cient proof of the paity being alive, to show that 
a cheque of his had been paid dated thirteen 
days before the application. JaeohsY, Griditli, 
5 D. P. 0. 577. 

It is insufficient to swear that the deponent 
believes the defendant to be alive, from infor- 
mation which he has received, unless he also 
swears that he believes the information to be 
true, lleeder v. Whip, 5 D. P. C. 576. 

It is not sufficient to show by the hearsay 
statement of a deponent that the defendant wa.s 
alive within a reasonable time -previously to the 
application. Key v. Moimtagve, 1 D. (N.s.) 853. 

It is not sufficient “ to swear that the defen- 
dant is now' living, the deponent having seen him 
on the ICth instant” ; for the affidavit shoukl 
state that he saw' him alive on the 16th instant. 
Watso7i V. Mattlmus, 2 B. (N.s.) 670 ; 12 L. J., 
Q. B. 139 ; 7 Jur. 627. 

But an affidavit stating that the deponent be- 
lieved the defendants to be alive, having seen 
and conversed with tw'o of them, and “ been in 
company” with the third on a recent day, is 
sufficient. Howard v. Datho, 5 D. k L. 396. S. 
Powell V. Howard, 6 Scott, 826 ; S L. J., O.P. 10. 

Where a defendant was seen alive on the 24th 
of March, and a motion to enter up judgment 
was made on the 15th of April, the court granted 
the application. O' Neill v. Coghlan, 2 B. & L. 
5 ; 13 I.. J., Q.B, 204 ; 8 Jur. 

Several Parties.] — Where a warrant of 

attorney is joint, and not joint and several, and 
It is sought to enter up judgment against one of 
the parties giving the w'arraut, the affidavit must 
show that both are alive, and not merely the 
one against whom it is sought to enter up 'judg- 
ment, Lot V. Anderson^ 1 B. (N.s.) 305. 


Defendant Transported.]— A joint w'arrant ot 
attorney having been given by twn, and one of 
them having been transported for life, the courc 
permitted judgment to be entered up against 
both, on an affidavit stating the conviction and' 
a certificate from the home office certifying the 
transportation, and that no return of the convict’s; 
death had been made, and that by the practico- 
of dhat office no return w\as made of a convict, 
continuing alive, it being also sworn that the 
other person was still living. Dairy mpU v. 
Fraser, 3 D. &: L. 611. 

Must show Debt Unpaid.]— An affidavit im 
support of a rule nisi, for entering up judgment 
on a W'arrant of attorney more than tw'enty 
years old, must show^ affinnativelj' either that 
the debt still remains unsatisfied, or some other 
facts rebutting the presumption of payment. 
Hiilke V. Picliering, 4 B. k B. 5 ; 2 B, & C. 555, 

An affidavit that the money is still due is- 
necessary, unless its absence is accounted for,, 
although the defendant has agreed that judg- 
ment shall be entered up. Barton v. Tutm)\ 8' 
B. P. C. 122. 

What Sufficient Proof.] — Where a -war- 
rant of attorney is given as a security to a person 
giving a guarantee, it is not necessary to swear 
that any sum is owing upon it, if it is sworn that 
the guarantee is still in force, Piekering v. 
Camell, 8 B. P. C. 300. 

An affidavit by the plaintiff’s attorney, that the 
debt is unpaid, is sufficient, w'here the attorney 
sw'cars that he has been employed in managing 
the money, and receiving- and paying over the 
interest. Ashman v. Bawdier^ 2 ,G. & M, 212 ; 
4Tyr.84 5 3L.J., Ex. 23. 

It is sufficient to prove that the money is still 
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due to produce an affidavit br the plaintiffs been filed, in compliance with the rule of court, 
attorney’s clerk that it is so ‘due, he having but a copy only :~~Hei(i, that it was incum- 
i-eceived different payments on account of the bent on those who sought to set aside a judg- 
warrant of attorney, and having lately seen the meat (which was of old standing) to show 
defendant, wffien he promised to pay a further clearly that the omission to file the original 
instalment upon it. Middleton v, Stoelidale^ 1 warrant was the fault of the plaintiff or his 
D. (n.S.) 776. attorney ; and that, as it was consistent with 

■\Vbere the attorney negotiating the loan for the circumstances of the particular case, that 
which the warrant of attorne}’’ was given, still the original had been tendered to the officer of 
continuing the attorney of the plaintiff, deposed the court, and that the copy, instead of the 
that the defendant was indebted to the plaintiff original, had been filed through his inadvertence, 
in loOZ., for money lent by the deponent on the application was refused. James v. JTemard, 
account of the plaintiff’ to the defendant, and 3 Q. B. 948 ; 3 Gr. & D. 26-4 ; 12 L. J., Q. B. 5S ; 
that the defendant had not paid to the deponent 7 Jur. 14. 

or to the plaintiff, or, to the best of his know- 3^ Copies.]-ln order to obtain 

Mgo and belist, to any peison on behalf of t on warrant of attorney, which has been 

plaintiff, any portion ot the money, and posi- ^ to 3 Gen 4 e 39 ss I 2 it is 

lively swore toat there yet remar^^ sufficientto prove theesecution'by an office copy 

owng loOf., the court altowed 3i^^^gme^^^ the affidavit of execution. JaLudy. Wik,m, 

entered up Without any affidavit from the plain- .p^ ct p nr,.hh v ivm 4 n P 0 

tiff, urn V. Umnv or Ume, 13 L. J., Q. B. 65 ; ^ *’ ^ B. 1 . C. 

7 Jur. 1038. 

Affidavit verifying Handwriting of At- 

Bischarge by Bankruptcy— Consideration.]-- testing Witness.]— Judgment cannot be entered 
On an application for leave to enter up judgment without an affidavit of an attesting witness, 
on a warrant of attorney more than ten years or an affidavit verifying his handwriting. Janes 
old, it is for the plaintiff to satisfy the court y. ICmght, 1 Chit. 743.‘ 

that there was good consideration.^ And. if the And the acknowledgment of the defendant does 
defendant shows a bar, prima facie valid, as a Dot obviate the objection ; but where the attesting 
certificate of discharge by bankruptcy, it is for witness is out of the jurisdiction of the court, an 
the plaintiff to show sufficient ground for affidavit verifying his handwriting would be suf- 
believing it can be avoided or defeated. Sher- ficient. Apvkton v. Bond, 1 Chit. 744. 


^ it can be avoided or defeated. Slier- 
horn V. Mmitingtower {Lord^^ 11 W. B. 145. 

Where the plaintiff himself made an affidavit 
of the consideration, or that he had not had 
notice of the bankrnptc}’, and his attorney only 
made an affidavit of mere hearsay, a.s to gaming, 
which the defendant denied, the court refused 
leave to enter up judgment. Id. 

Proof of Execution of Instrument,] — On motion 
to enter up Judgment, the subscribing witness, if 
any, must make affidavit at the execution. It is 
not sufficient for him to sign the affidavit in the 
oharacter of the commissioner before whom it 
was sworn. Field v. Bearcroft^ 2 C. &: J. 217 ; 1 
B. P. G. 308 ; 2 Tyr. 283 ; 1 L. J., Ex. 81. 

Where a warrant of attorney refers to the 
plaintiff, ‘‘ his executors and administrators,” but 


on an old warrant of attorney, and that he had 
not paid the sum secured by it, that he saw the 
x:lefendant execute it. 


and that the attesting 
witness was also present, but was now residing 
in France, and that the defendant was alive, is 
sufficient. Tuylor v. Leighton^ 3 M. k Bcott, 423 ; 
2 X), P. C. 746. 

Only Copy Piled.]— A copy of an old 

warrant of attorney having been filed instead of 
the original, and search for the instrument itself 
proving ineffectual, the court, upon an affidavit 
of the due execution of the instrument by the 
attesting witness since dead, granted a rule for 
judgment. JDoe d, Beaumont y. Bmwnotty 2 B. 
<K.S,) 972 ; 7 Jur. 854. 
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Injimctioa to Bestrain.j—An injunction to 
restrain a vendor from taking out execution on 
a warrant of attorney to confess judgment for 
the amount of the purchase nioii’ey continued 
till the licaring. Dmlie v. Plaldoihe, KomiUy’s 
Notes of Cases, 145. 


c, Signing'. 

Production of Warrant.]— In order to siern 
judgment, it is indispensably nci^essary that the 
wari'aiit itself should ]>e pruduee<l. \Taeoh.i v. 
JSWaie, 8 D. r. C. 12.") ; 1 W., AV. FI. lOS. 

But if a person who has given a warrant of 
.attorney afterwards obtains possession of it, and 
refuses to give it up, judgment may be entered 
11 ]) on 11)0 copy of it which was tiled under Hie 
statute. Woi‘thin(jfo?t Y.WoHhlrKjton, b .Jur, 820. 

Appearance.] — The defendant, gave a cognovit 
autliorisiiig the plaintiff’s attorney to apfiear for 
him if neccssaiy. The plaintiff’s attorney signed 
jiulgment, and then entered an. appeanin'co nunc 
pro tunc. Judgment was set aside for irre- 
gularity. WuUon V. Pore, b D, B. G. 584 ; 2 
M. ck W. 886. 

It is no objection to a judgment on a warrant 
of attorney, that no appearance has been entered. 
£‘ureha7riYi2'm^Jm\S^cott,^ 

Suggestion of Breaches Unnecessary.] — .No 
suggestion of breaches under 8 0 AYill. 8, c. 11, 

is necessary on a judgment by warrant of attor- 
ney. Pumerdoi/ v. Miisu>n^ 5 Taunt. 264 ; 14 
E. .E. 750. S. P., Shaw v. Worcester 
4 M. & P, 21 j G Bing. 385 : 8 L. J. (o.B.) C. Pi 


1 10. Setting Aside. 

In what Cases Application can be made.]-— 
A defendant may apply to set aside a warrant of 
I attorney, and the judgment thereon, on the 
I ground of a non-compliances wi th the requisitions 
I of the 1 2 Viet. c. 110, s. 0, although ho has 

become bankrupt since the execution of the 
warrant. Taqlor v. JMeholl, 6 M. & AY, 01 ; 8 
I). P. C. 412 ; 'y L. J., Ex. 78. 

Where judgment has been entered up, and 
execution issued on a warrant of attorney, but a 
fiat in banknqitcy has issued against the defen- 
dant, and is still in operation, he is not therefore 
disqualiffed by want of interest fi-om moving to 
set aside the execution on the grouml of bad 
faith, though the debt, warrant and judgment 
are uninipeached. Pmohea v. JIarvef/, 1 Q. B. 
868 ; 1 e, & D. 236 ; 10 L. J., Q. B. 816. 

A executed at Brussels, in 1843, a waiTaixt of 
attorney to confess judgment, and judgment was 
entered on it. In ISI^ a mle was obtained to 
set the warrant and judgment aside. There was 
nothing to show that A. authorised the applica- 
tion, except that the affidavit in support of the 
rule was made by a party who styled himself 
clei'k to L., attorney for the defendant : — Held, 
that it ought to have appeared more expressly 
that the application was made on behalf of A.\* 
and the court discharged the rule, but without 
costs. Ilame v, Welledei/ (^LorcT), S Q. B. 521. 

AVhere a judgment had been irregularly sigiied, 
the court would not grant a rule absolute in the 
ffi’sfc instance, to set it aside and sign a new 
judgment. Bamiett v. Simons^ 13 L. J., Q, B. 
808. See Couboti v, Clutterlxic’k^ 2 I), (n.s.) 
301. 

AYhere a defendant applied to set aside a war- 
rant of attorney, judgment and execution, on the 
ground of usury, but the rule was discharged 
upon an objection that the applicant did not pro- 
duce a verified copy of the instrument ; — Plcld, 
that it was incompetent for him to come a second 
time, with a like motion upon the same materials, 
with the addition only of an affidavit verifying 
the warrant of attorney. Zevi v. Oode^ 2 1). 
(N.sS.) 932. 

An application may be made at the instance of 
the defendant’s assignees, where a warrant of 
attorney has not been attested according to the 
requirements of the 1 & 2 Yict. c. 110, s. 9 ; as 
the warrant is a nullity, and delay is immaterial 
in applying to set aside a judgment and execution 
signed and issued thereon. Caehf v. Ediaarch^ 


And even though a bond also is given. Austt^r- 
huvy V, Morgan, 2 Taunt, 195. 

Nor upon a warrant of attorney conditioned 
for payment by instalments. Cow v. Rudoard^ 
8 Taunt. 74. 


9. Execution. 

Issuing.] — The defeasance to a warrant of 
attorney contained an agreement, that no exe- 
cution or executions should be issued upon the 
judgment entered up thereon until default in 
paAunent of an annuity : but that, in case of 
default, it should be lawful for the grantee, his 
executors, administrators or assigns, to sue out 
execution or executions thereon, — not saying 
from time to time. The defeasance also contained 
a proviso for entering satisfaction after the death 
of the grantor, and full payment of the annuity 
up to the day of his death : — Held, that the 
grantee w^as not restrained by this defeasance 
from issuing successive executions for arrears. 
Ciithhert v. PobHn, 1 0. B. 278. 

AVhere a warrant of attorney was given, bear- 
ing date on the face of it the 24th February, 1847, 
but was not in fact executed till the 20 th March 
following, and the defeasance stated that it was 
given to secure the repayment of 285A “ on the 
20th day of March next,” judgment having been 
signed, and execution issued on the 30th March, 
1847 : — Held, that execution issued too soon ; that 
the warrant of attorney must be taken to speak 
from the time of the execution, and not the date 
.apparent on the face of it, in accordance with the 
rule laid down in Clayton’s case (5 Co. Eep. 1), 
and therefore would not become due till the 20th 
March, 184-8. Browne v. Burton^ 5 D. & L. 289 ; 
17 L. J., Q. B. 49 j 12 Jur. 97. 


Setting aside.] — ^An execution for more than 
the sum really due, but not for more than the 
sum authorised by the warrant of attorney, will 
only be set aside pro tanto for the excess. 
Broione v. Burton^ 5 D. & L. 289 j 2 B. 0. Eep. 
220 ; 12 Jur. 97. 


with the costs, were paid by him 
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1835 " ^ WAER AKT ? OF ATTORNEY 

•wavds in sm action actainst F.,rec6veml one-halt 
ot the sums so paid. Subseqnently F. o^f “ 

riila to shoNY cause why the wanunfc of attwne^ 

and sub->e'inont rn’ocaodmgs should not be, set 
‘aside on 'the ground that his signature was no 
dnlv attested. The court discharged the lule, on 
the ground that the objeetion should have been 
tahen in the action ior contribution. Pnoc . 

U L. .J., Q. 11. 1'W ; « >Inr. 6.17^ 

^ ’ ' - - lent her 

, which 

ant ot attorney to con- 
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WASTE 

Waste. 

1. General rrin-ljules, 1S37. 

2. What h, 1838. 

-dWTenant for Life. 

a Voluntary Waste, 1810. 

h. Equitable Waste 

i. In General, la4:l. 

ii. Without Impeachment ot 

Waste, 1842. 

iii. Mansion House, 1843. 

iv. Ornamental Timber, 1844. 

e Limitations to, without Impeachment 
of Waste, under Executory Trusts. 
See Trusts. 

Wade, 1848. 


Carter, 4.-x 

A woman, before her mamagem Iboi 

future husband a sum, the repaym^.. 

Uo. «;prMireil to her hy a warra.. „ v.- — ^ 
fess iudmnciit to her and S. The defeasance pro- 
Yiiied that the husband .should hold the “onpy “ 
long as the wife plea-ed, paying her interest , but 
that S. might, upon her request, ““I 

on one weeVs notice. Judgment was to be e 
tered up forthwith, and execution to i&sue, on 
Miw to pay after notice. Judgment was ac- 
col« IntVed up, but was not afterwai* 
roYived. A demand was made m ami 

execution i.ssiied : a few The 

Igyy the husband was declared a banhiupt. iuc 
court refused on motion of the assignees to set 
aside the judgment, although it was insisted that 
the judgment w'as discharged or suspended by 
the marriage, and that, even if it was not, t e 
execution -was irregular, because 
had not been revived. Polling; j. White, 1 B. 
a C. 170 ; 22 L. J., Q. B. 327 ; 17 Jur. oOo. 

■When Condition attached to.] — The appUoation 

for setting aside a warrant of attorney and th€ 

judgment and execution thereon, for w.-mt of ^ 

provisions of the 1 & 2 Viet. o. 110, s. 9 havinj, 
been complied with, is in debito 
the court has therefore no power to impose pi 
the defendant, as a condition for siting it aside 
that he should bring no action. Adlam y. AoOU 
9 D. P. C. 322. 

Staviag Proceedings in Action against Sheriff. 

The court will not, on an application to se 

aside a warrant of attorney, and the judgmen 


4. Permissive 

B. Timber. 

1. Generally, 1819. 

2. Other Trees, 

3. Tenant for Life. 

a. In General, ISol. 

0, Without Impeachment 
1853. 

<?. Windfalls, 1854. 

<7. Proceeds when Cut, Ib.j 

4. Cut ly Order of Court, 186C 

Tail, 1861. 


Q . Tenant in 

D. Tenant in Fe.e with Execute 

over, 1863. 

B. Tenant in Common, 1864. 

E. Copyholds, 1864. 
a. Jointress, 1865. 

H. Trustees, 1866. 

I. Mere Possessor or Trespass; 

J. account, 1871. 

K. INJUNCTION, Proceedings by 

1. In General, 1873. 

I 2. Where. Title DouUful or Ph 

3. Affidavit in Buj^port, 1877. 

4. Costs, 1878. 

5. PraetloG on InjuyiGtions Ge^ 

Injunction. 

6. At Suit of Receiver under . 

See Ireland. 

L. Dilapidations, and W,aste 

siASTiCAL Persons. See 


asute a warniiib ul — .. 

and execution thereon, direiit a stay ot proceed- 
ings in an action against the sbenfi for 
false return to the execution sou^t_ to be set 
aside. Cu.^ell v. Gleuyall (Lord), o U. i. t- 
269 ; 2 H. & W. 313. 

Affidavits supporting Application.] -An affi- 
davit to support a rule to set Y®™®* 

of attorney, intitled as in a cause, with the woids 
“plaintifl'”and “defendant” added to the names 
of the parties, is good. Thomjomn v. ) mi«, W. 


WARRANTY. 

Of Horse.]— S ale oe Goods. 

Of Ships.]— S hipping. 

Oh Ihsurahce.] — - 8^0 Inshbakoe— -Shipping. 
v^'ln other Oases-l—Sse SAM o»' Goods- 

AVOTIOIS' AND.AUCTIONESBt ' , 


)R • Working Mines. Bee 
)-.-Mxnbs and Minerals. . 

MOETGAGBES AND ■ MOET* 
5«MOBTOAGB. 

LANDDOBDB AN)?,, T'ISNANPS, 

bOHD IND' ISNAST. ,. 


iAuiiiL. 




18S7 WASTE AND TIMBEE. 1838 


P. Account, when Bahred .by Lapse of 

Time. Se.o Limitations, Statute of. 

Q. Rights as to Timber on Copyholds. 

S;:e Copyhold. 

XL Rights as between Vendor and Pur- 
chaser. See Specific Performance. 


A. WASTE. 

1. General Principles. 

Who may he Restrained — At whose Suit.] — 
The court will restrain waste in an mider- 
lessee at the suit of the ground landlord. So 
against a hrst tenant for life, at the suit of the 
reiiiaindcrmaii, notwithstanding an intermediate 
life estate ; so, against a mortgagee (not apply- 
ing iho produce of timber in sinking the prin- 
cipal and interest), at the suit of the mort- 
gagor ; so, against a mortgagor committing 
waste to the prejudice of the mortgagee 
Farmni v. Lovely 3 Atk. 723. 

lessee for Lives, Renewable.] — A lessee 

for lives, renewable for ever, will, unless under 
special circumstances, be restrained from com- 
mitting waste. The cases on this subject 
reviewed. Coppinqer v. GuWms, 3 Jo.& Lat. 397 ; 
9 Ir. Eq. R. 30L ‘ 

Purchaser — Partner.] — The court will 

restrain a purchaser from doing acts of waste 
and destruction, and will restrain a partner from 
doing an intentional serious injury to the 
partnership property. Manliall v. Wattson^ 
25 Beav. 501. 

Permanent Injury.] — The court will not 
interfere by injunction to prevent the cutting of 
hedges with a saw instead of with a hatchet or 
knife, and will not go into a consideration of 
the different modes of operation ; all that it 
will look to being that no permanent injury to 
the inheritance is done. JDmn v. Bryati^ Ir. R. 
7 Eq. 143. 

Inquiry to Inheritance.] — A court of equity 
will not gi’antan injunction to prevent waste 
unless there is some real and substantial injury 
to the inheritance, Doherty v, Allman, 3 
App. Gas. 709 ; 39 L. T., 129 ; 26 W. E: 513 
— H. L. (Ir.) 

Improvement of Property.] — The court will 
not refuse to restrain waste, by which the 
estate is not necessarily and permanently im- 
proved, on the mere ground that the party has 
done other acts which will benefit the estate ; 
therefore, an injunction to restrain cutting turf 
•will not be refused on the ground that the tenant 
has converted the cut-out bog into arable land. 
Coppingm^ y. GiiWins^ 3 Jo. & Lat. 307 ; 9 
Ir. Eq. R, 304. 

Quaere, whether the court will restrain acts of 
meliorating waste. Ib* 

Waste will be restrained in chancery, although 
. the act done may lead to the improvement of 
■ the land, if it immediately occasions any damage 
to the inheritance. Ih, 

Action by Reversioner.]— To enable a rever- 
sioner to bring an action in the nature of 


waste, there must be an injury of a permanent 
nature, Ba,cter v. Taqlor, 1 N. & M. 13 ; 4 B. 
.k Ad. 72 ; 2 L. J., K. B. 65. 

Down Land.] — The court of chancery will 
award, a perpetual injunction to restrain waste, 
by ploughing, burning, breaking, or sowing of 
down land. Wo7*oIey v. Stuart^ 4 Bro. ?. 0. 377. 

Writ of Estrepament.] — Qumre, what i.s the 
[U’eseat extent and effect of the wj'it of estrepe- 
ment. Mahjk v. Jayge}\ 2 Coil. G. G. 23L 

Limitation of Remedy.] — When after legal 
waste has been committed time has run so as 
to bar tlie legal remetly in respect thereof, the 
remedy in equity is also barind. Jligginhothaoi 
V. JlatvJilm, 41 L. J., Ch. 828 ; L. B. 7 Ch. 676 ; 
27 L. T. 328 ; 20 W. li. 955. 

Jurisdiction.] — Where a lessee, bound by 
covenant not to commit waste, has committ-ecl 
acts of waste, for winch damages merely 
nominal would be givcji, the court of chancery 
will not entertain a suit against him, founded 
on those acts of waste, where it appears that lie 
does not contemplate committing any further 
waste, nor assort a right to commit it. Bora/t 
V. Carroll, U Ir. Ch. B. 379. 

Practice — Blscovery — Demurrer — Forfeiture.] 
— ^\Vhere a tenant had cut down timber, and a 
bill was brought against him for a discovery, lie 
demurred for that, as being waste, his answer 
would subject him to a forfeiture ; demurrer 
allowed. Att.-Gim, v. Vincent, Bunb. 192. 


2. What is. 

Necessary Cutting.] — Cutting timber where 
necessary for the growth , of underwood, not 
waste. Burgess v, Lamh, 16 Ves. 179. 

Oak Coppice.] — All cutting of timber is not 
waste. In many places oak coppice is felled 
regularly every sixteen or eighteen years, leaving 
poles which are as regularly cut every second 
fall, i.e. every thirty- two or thirty-six years. 
Ba(fot V. Baqot, 32 Beav. 509 ; 2 K. R. 297 ; 33 
L. J., Ch. 11(5 ; 9 Jur. (n.s.) 1022 ; 9 L. T. 217 j 
12 W. R. 35. 

Young Trees.] — Cutting young trees under 
twenty years’ growth, though of the kinds which 
may be timber by common law or by local cus- 
tom, is not necessarily wmste, but will be so if 
they are cut unseasonably, or in such a manner 
as to injure the reproductive power of the stools. 
In all cases it is a very important consideration 
that they have or have not been previously or 
usually cut. Dmm v. Brymi, Ir. R. 7 Eq. 143. 

Decayed Timber.] — Cutting down decayed 
timber may be as much waste as cutting clown 
any other. Perrot v. Perrot, 3 Atk. 95. 

Willows.] — tenant for years is not guilty of 
waste in cutting down willow trees for sale, 
which sprang up again from the stools, unless 
they serve to protect the house, or to support the 
bank of a stream. PhilUpps y. Smith, 14 M. & 
W.5S9; 15L. 

Converting into Burial Ground.] — To convert 

59—2 
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land into a cemctei'v is waste. Crerjanv, Cullen^ occupied the premises before him: and 

H) Ir. Oh. E. B30, See also Ilunt v. Bimom, although it may have been iisnai for strawboriy 
Sail. & Sc. 179. heds to be appraised and paid for _ ns between. 

ont-going and in-coming tenants. 'Wctlicrell v. 
Turning Meadow into Buildings.] — Held, not HmelU^ 1 Camp. 227. 
in nature of waste to turn meadow into build- 
ings indes-s clearly injurious. Att.-Crm, v 
Mnnifllinr/ Iloi^plttd (^Goveinwrs), 2 Yes. J. 42 

4 Bro. CJ, C. 165. Voluntary Waste. 

Erecting Ifew Building.]-— The erection of a Generally.]— A court of equity ivill not inter- 
new building which Increases the value of the unless it is shown that there is danger froiu 
projiorty is not waste, unless it destroys the in which a tenant for life in po.ssessioii 

identity of the property, or impairs the evidence jg aealing with the propertv. I)(dt v. h 

of title. Jones v. Cha^iel, 44 L. J., Ch. CoS; Moore, Ind. App. 433, 

L. R. 20 Eq. 639. ’ 

„ ^ ^ , . , Collusion.] — By its inherent jurisdiction to 

Eeasonable User of Tenant.]— feemble, that restrain fraud, the court of chancery will, 
an injury to or the destruction of demised ^ithou«’h the party mav have a legal reined v, 
premises, resulting from the use of them by the interfere to prevent waste being committed bv\a 
tenant in .o. reasonable and proper manne]*, tenant for life in collusion witli the owmer of the 
having regard to the class of tenement to which grst estate of inheritance, or by a ]jerson who 
they belong, is not waste. Saner v. BllUm, ^^riites both these characters in himself : and as 
47 L. J., ^Ch. 267 ; 7 Ch. D. 815 : 38 L. T, 281 ; s^eh a suit may be instituted by trustees to pre- 
20 "VV. E. 391. serve contingent remainders daring the life of a 

_ . ^ tenant for life in remainder, so may it be 

Bemovxng Dove-cote— Or Eixtures,]— Waste instituted bv the tenant for life in remainder 
is committed by destruction of dove-cote, but inmself. Bd/f/h v. B/re//, 39 L, J.. Ch. 

not by removing presses, &c., unless fixed. 345 . 4^,, 9 m ; 23 L. T. 216 ; IS W. E. 


3. Texaxt Fon Life, 



WASTE AND TIMBEE, 


1. In General. I ii* Imj}eaehment of Waste, 

Generally.] — Doctrine of equitable ^vastc con- 1 Meaning' of.] — The words “ without inipeach- 
sidered. Baker v. Sehrujhf, 4i) L. J., Ch. 05 ; i ment of waste ” will not permit a tenant for life 
13 Ch. D. 179 ; 41 L. T. 014 ; 28 W. B. 177. i ^ unlead a house and pull down the tiles. Vane 
" ’ * ’ ’ I V. Barnard (Lori), 1 Term Bep, 50, n. 

What.] — Equitable waste is that which a pru- j The words “without impeachment of waste 
dent man would not do in the management of ; do not give a power inconsistent with' an estate 
his own property. Turner v. Wr}(ilit, Johns. ; tail, or at least will not defeat it, JBafjshaw y, 
740. Ahirmed, 2 De G. F. & J. 234 ; 29 L. J., i Bjaaieer, 2 Atk, 573, 

Ch. 598 ; 0 Jur. (K.s.) 809 ; 8 W. B. 675. 

Equitable waste by tenant for life is a breach Enlargement of Power,]-~?o\ver of tenant for 
of his trust, and his assets, after his death, are pfe under general words “ without impeachment 
answerable for the same. Ormond (flmjuh) v. ^ foy waste,” not enlarge<l by ini])lication from 
Kynnetyleij, 5 Madd. 369 ; 21 B. B. 313, | more extensive powers given to trustees for special 

Equitable waste has not been extended beyond | ptn-poses. after her death. Loicmhire v. Sandys 
trees planted or growing for ornament, as in i (Zady), 6 A^'es. 107. 
avenues or vistas, or timber merely ornamental, i 

viz. an extensive wood. Burges y. Lamb, Keasonable Exercise of Eight.]-— The court 

. nT T ^ ^ h^ill restrain tenants for life without impeach-^ 

bee also Potts y. Potts, 3 L. J. (o.s.) Ch. 1 / 6. | juent of waste, to a reasonable exercise of the 

Prineinie of Doctrine as to.1 — The court, bv I Aston v. Aston, 2 A es. 264. 
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mines being thereunder, and also of the close 
proximity of copper works, been contemplated 
by the settlor (liis father), and he used the 
materials thereof, so far as they were available 
for the purpose, in building, at his owm expense, 
a new ami suitable inarisiondiouse on another 
part of the settled estates, where the settlor had 
himself, some years before the tiate of the settle- 
ment, made preparations for the same purpose. 
The settlement contained powers of sale and 
exchange, and of granting building leases 
extending over the whole of the settled estates. 
Upon a ""bill by a remainderman against the 
personal representative of the tenant for life, for 
the purpose of making the estate of the latter 
liable for equitable waste in having pulled do\Yn 
the mansion-house : — Held, that, under the cir- 
cumstances of the case, the estate of the tenant 
for life was not chai’geabie with equitable 
waste, Monis v. J/er?v>, 3 Be G. k. J. 323 ; 
28 L. J., Ch, 320 ; 6 Jur. (^.S.) 229 ; 7 W. IL 
249, 

Seinble, that, if any part of the materials of 
the old mansion-house had been sold, the estate 
of the tenant for life w'ould have been liable 
to account. Ih, 

Held, also, that, the answer and evidence 
setting up a prirna facie case to show that the 
whole of the personal estate of M. had been 
exhausted in the payment of his . debts, the 
plaintiffs v’ere not, after such a long lapse of 
time, entitled to the account prayed, without 
first meeting the prima facie case set up by the 
answer. .S. 61, 4 Jur. (N.s.) 964. 

Eeceiver as Security for Ee -building.] — A 
testator devised his estates to A. for life without 
impeachment for waste, except voluntary waste 
in pulling down houses, and not re-building the 
same, or others of equal or greater value.” A. 
pulled downi the mansion-house., with the inten- 
tion of forthwith building a better on the site, 
and was proceeding wdth all reasonable despatch 
to carry such intention into effect ; — Held, that 
the person entitled to the next vested remainder 
was not entitled to have a receiver of the rents 
appointed in order to secure the re-building of 
the mansion. JliekletJnvait v. 1 

He G. & J. 504 ; 26 L. J., Cii. 721 ; 3 Jur. 

1279; 5 W. E. 8G1. 


and burning the land ; and the defendant ad- 
mitted the turning up, &c, but stated it was 
land which the tenniit for life had reclaimed 
and laid down in grass thirty years before, 
the court refused to grant a niotion for an 
injunction. Sembic, that such pasture is not 
ancient meadow. Davies v. Davies, 2 Ir. Eq. R. 
4-14. 

A., on marriage of his son, settles a messuage 
on himself for life, sans wmste, remainder to his 
son. Tli.e father, though his estate be sans waste, 
cannot pull down the house, nor commit any 
voluntary waste therein ; if he does the court 
■will gran,t an injunction to stay waste, and com- 
pel the father to put the messuage in as good 
repair as before the waste committed. Vane v. 
Barnard (Ltnnl), 2 Vern. 738 ; Pre. Ch. 454 ; 
Gilb. Eq. Eep. 127 ; 1 Salk. 161. 

Creation of Eight— -Eevocation.] — A testator, 
by a codicil to his will, (levised lands to trustees 
during the life of his daughter, without impeach- 
ment of waste, for her separate use, with restraint 
on anticipation. He subsequently conveyed the 
same and also other lands by a deed, which did 
not notice the codicil, to a different trustee, for 
the life of the daughter, but not making the 
trustee unimpeachable for waste, also for the 
separate use of the daughter, and with restraint 
on anticipation : — Hold, that the daughter’s life 
estate given by the codicil -was revoked, with all 
its incidents, by the deed, and that she was im- 
peachable of waste. Loionifes v. JVbrtou, 33 L. J.. 
Ch. 583 ; 11 L. T. 290— L.JJ. 


Effect of Strict Settlement.”] — When an 
executory tj’ust for the settlement of freehold 
estates in strict settlement directs, either ex- 
pressly or by reference to the trusts of other 
property, that certain persons shall take life 
estates, the use of the w'ords ’* in strict settle- 
ment” does not make the tenants for life dis- 

f unishable for waste. Stanley v. Coltliurst, 39 
J., Ch., 650 ; L. B. 10 Eq. 259 ; 23 L. T. 761 ; 
18 W. B. 969. 


iii. Mansio7i-liouse, 

Injunction.] — Injunction granted to prevent 
tenant for life dispunishable for waste from 
pulling down a castle. Vane v. Barnanl {Lord'), 
1 Balk. 161 ; 2 Ycni. 738 ; Pre. Ch. 454 ; Gilb. 
Eq. Eep. 127. 

A., on marriage of his son, settles a messuage 
on himself for life sans waste, remainder to his 
son ; the father, though his estate for life be 
sans waste, cannot pull dowm the house nor 
commit any voluntary waste therein ; if he does, 
the court will grant an injunction to stay waste, 
and compel the father to put the messuage in 
as good repair as before the waste committed. 
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on the B. estate was not, as l'>etweeu the j tenant for life, 

2G L. J, Gil. 721 ; 3 J w. (s.s.) 12 1 0 ; o . E. ; 6 ,vaste granted iu favour of 

"®hxe testator, wben hedid the above act, was j “ r^t 

iate" rehi^Sn fo i ^XTu^Hion timber 

£/idf r=- s.o”‘r«£ tss.i '•■ “ 

under his will, the case stood \ tnfunition against cutting ornamental timher, 

ingasif he had been entitled in fee > i 'confined to timber standing for ornament, or 
possession. 1^- shelter; the court ref using to extend it by m- 

aUowed to cut trees planted or left standing bj . . ^ Impeacliment of Waste.]—Iiajunc- 

anyformerowner.for the ornament or tioTSst “Lnt not impeachable, &c.. or 

of, or for the interception “y®»y.y„'-T„,°“den cutting down ornamental trees, &c. I>ach,inton, 

mansion-house, unless otjig,. y ParUiti/ton, Viok. 101. if 

ordinarily cut, or impede the ‘ ’o°, ^ i injunction granted to restrain tenant, not 

has been made by the couit, is not .na a l court, at the instance of a remaindennan, 

oonclusive. -n ■hr^ tof-pr- Tpcitramed bv iniunction a tenant for life, w'ltli- 

A tenant for Ufe sans waste will ^ impeachment of waste from cutting orna- 

feredwith in the exercise A ;f " . ^ ™ mental timher growing within a demesne, at a 

unless he is proceeding to use pose legal p considerable distance from the mansion-house, 

in a manner inequitable towm _ fpii ’ ond sell some of the trees being visible from it and mhera 

Settlaitedli‘— ^ .ot Sedoy<»-e v. (JreMujc.it, Z. L. . 

course of husbaipi^.^f v. P/id/yw, to restrain tenart pr_ life 

Jur. (N.S.) 607 ; 6A\.K. 406, wUhAnt imi)ea(diment, from cutting timbci and 

^ A tenant for life without impoachnmnt of > 4,’c., for ornament, &c., and 

waste has not a light to cf ornameutoUioes, oUiei i,„stan.l-like mannp. 

thou^'h they are mature i^tioni a r(/muu)rth ( Lord) y, I^y^rrerzi b \es. UJ. 

point of view), nor even thotigh t'pJ' (.^urt will restrain a tenant for life, with- 

Flecayed; an^ there If f ition of out impeachment of waste, from cutting fwn 

doctrine, arising from t.ic pate ^ , . j ^ jj| ifogs or avenues or rulings m a pail, as 
the particular trees which it is I i^posod to cut , | ti . ornament ; and whether trees grow 

S if those trees are iniurmg 'f !’ i planted, if they serve for 

ornamental, wMoh it is inore desn^d^^^^^^^^ ornLmnt or shelte^ it is the same thing. 

serve, the court will not, in t Qvr.i\' fn «?ave ParhivutoyC h rc/ifP^ 3 Atk. 21o, 

with Uic tenant for life who cuts meicK c ‘ t Tenant for life, without impeachment, tc- 

from destruction trees of Spf ‘ 95 strainh from cutting timber, planted o>' 

portance. Sedoyere v. (rrenUe-Avgent, fo, ornament ; and whpherornanmid^ 

%ml>rrUyne v. n' C 106 ’ amritle^ Womhweli v. cited, 0 Vos. 

Dick. 600. And see b.C.,l bio. o. u. 100 . 

luiuuotion.l— Iniunction to stay pnnn* Proceeds Eight to.]— -Where tenant for life 

life from committing waste by unimpeachable of waste, cuts and se'ds timber 

Ir* for ornament. O' Been v. 0 Brun, "^|\®o7„juament or shelter^ 

Amb 107 ; 1 Bro. 0. C. 108 n. u iiie IwtliXr Wong to the person having then 

Ornamental timber protected, thong j nested estate of inheritance ; ami 

mansion-house had been v. having intervening estates for life ^JAlimbex^so 

s “ rf rcc , n 

Pf -, k?.-s3 1 . (A, ci. ao . 

estates and, at the request of the tenaiit timber cut by' him, where the timber so 
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tb.at. tile court will not, at the instance of the re- In the preservation of ornamental timher, the* 
rnninderman, i^rant an injunction restraining the protection of the court is conllried to timber 
tenant for life from cutting any ornamental planted and left standing foi' shelter or orna- 
rimher which it has become necessary and proper ment : and the question, whether the protection 
to cut, and direct that the cutting be done under should ]>g extended to particular timber, is one of 
its sup<'rvision. Jialrr v. Sehrigkt, 49 L. J., Ch. fact, and the determination must depend u])on 
(>5 : 18 Cli. D. 179; 41 L. T. C14 ; 28 W. K. the evidence which can be collected to establish 
177 the fact. Mariner y. JlarJic?^ 9 Hare, 1 ; 20 L. J.., 

Ch. 24G ; 15 Jur. 063. 

Assignees of Bankrupt.] — The assignees 

of a banknqtt tenant for life liave no right to cut Measure of Bight to Cut.]— What a prudent 
ornamental timber any more tliaii the tenant for owner would do in the proper course of niauage- 
iife himself, and, if they do, the money proceed- ment is no measure of what a tenant for life 
ing from the sale wall go to the first person en- without impeachment of waste may do as tO' 
titled to the inheritance, and the assignees will cutting timber planted or left ^ standing for 
be deprived of the income even during the life of ornament. Fi>rd v. 2 De Cl. J. & S. 127 

the tenant for life. Zufihinffton v. Jioldero, lo 3 N. K. 070 ; 10 Jur. 429 ; 10 L. T. 209 i 

Beav. 1 ; 21 L. J., Ch. 49 ; 16 Jur. 140. 12 W. E. 613. 

Eight, when Determined.] —An estate Damages.]— Although a re vei'sioner is entitled 

was devised to A. for life without impeachment as of right to have the tenant for life restrained 
of waste, with remainder to his issue in tail ; from felling ornamental timber, yet, if he Avait 
Avith remainder to B. for life without impeach- until after the felling of the timber, he will only 
ment, kc. ; Avith remainder to his issue in tail be entitled to reco\mr damages Avhere actual 
A. had no issue, ainl, his assignees having com- damage to the reversion is pj-cved. FiM v. 
mitted equitable waste, it was held that the Yelvertoii, llndbuji, Bji 2yn‘fe, 40 L. J., Oh. 38 ; 
right to the produce could not be determined L. E. 10 Eq. 465; 18 W. E. 1127, 1146. 
until the death of A., ns he might have issue, , . 

Avho possibly would be entitled to an interest in Inquiry, Borm of.]— form of mquiry as h> 
such produce. LitMiwfoa y. Boldero.V^ Beav. ornamental timber. iJuAw v. 49 L. J 

^ Ch. 65 ; 13 Ch. D. 179 ; 41 L. T. 614 ; 28 W. K. 

177. S. P., Au supra. 

Trust for Preservation, whether Enforceable.] The plaintiff wms tenant in tail in roinaincler,. 

'■T'l fr... cmrl tlifi 71 pf r-‘n n IT t, tmunnf, i-vui’ viV* nf nn 


4. Permissive Waste, 
See Estate foe Life. 
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D. provided, by a codicil to his will, nih 
wife whom he had made a tenant for Ide, might 
mit timber for her own use and benefit, at season- 
able times : what timber the tenant for life shall 
be restrained from qn^re. 

■' V. DuMmei% Bi' 0 > b* C* j , Dick. 6X. 

‘Ghapter not being entitled to fell timber on 
the dlmery lands, ^ except for the 
reiiairs, a lease granted by them of ‘-tila.u 
“ woods, groves, hedgerows, and ^ springs, wa> 

1 construed not to include the right of feUin.- 
' Umhoi • and a bill by the lessee for an account 
of timber felled during the lease hy the 

dismissed with costs. Y 

(iJean), 3 Swanst. 492 ; 2 ^\xls. Ch. 1 , 19 1‘. n- 

arohasc, where timber is agreed to be 
he custom of the coantry makes those- 
b(^r which in their nature are not so 
beech, etc. Pollard trees, if the^bodies 
1, to be valued as timber ; walnut tiees,, 

: considerable value, to be estimated as. 
Where trees are of value, ^ariu the . 
annot agree in the valuation of them as, 
the court will send it to be tned^ 
by the custom of the country, anv and 
these are timber trees. Chandos iDuke) 
k2P.Wms. 60fk ^ . 1 xb. 

Tbeech is admitted to be timber by .the: 
of the country, the general ru]e, ot mw 
le to timber 'trees in general attache;^ 

, so as to give it the properties and 
iS of timber at twenty years growth. 
Y,Fklier, 10 East, 440. 

. Eatable.l-~-Beech trees, though looked 
timber bv the custom of that part o£ 
ntrv where they grow, are ratable; as 
underwood, within 43 JidiK. c. *9, s, 1, i 
G cut and trained so as to produce, no 
at what interval, a succession ^f .^sterns 
lots. F'lt:harilinoe (i(i«0 v. 

^ 91 fi ■ 3G L. J.. M. C. 49 ; L. E, 2 Q. B. 


3'J : 18 W. E. 1010. . , , 

4. devise of premises for life provided that the 
tcmaiitfor life should keep the premises in repair. , 

The tenant for life (mtered upon and enjoyed the hnjue 
rireiniscs during her lifetime, but left them at her , ^ 

death out of repair. The reinainderman in tee ; 
broiedit an action against the executor ot the j 
teuaSt for life in respect of the non-repair ot the i 
premises within the period of limitation pre- 
scribed by 3 & 4 Will. 4, c 42, s. 2, which give: 
ark-htof action against the executor of a pei- ^ 
son "deceased in respect of wrongs committed by w as 
tl le te, stator to another in resjiect of his property : ^ ^ 

Pleld, that an action of tort in respect ot the per- 

missive waste by non-reiiair of the premises woxild . 
Tm-n at cominoii hiw agalnst the tenant toi 


cutting underwood ot insumciexiu , .ix. 
Brvthm V. Sfejphens^C) Macld. 27h ; 23 K. L. 21f. 
Injunction against cutting young saplings, 

growth of wavers, and fruit trees. Kenje v. Banks, Dick. 

be deemed timber. 431. 

i Owner’s Eight to Cut Timher ou laud let ioi 

not Shooting.]— A landowner who has _ demised lOi 
term of years the right of shooting 

i lands, is not thereby 

* s he thinks fit in the ordinary manage- 

‘of’' his land, although:' in]ur^^tp, bln 

Iialiet\ 44 D. J., Ch. 334 
33 L. T. 86; 23 W. h 


B. TIMBER.. 

1. Generally. 

-X tree must attain a 
before it can U 
171 , Ir. B. 7 Eq. 143. 
life with liberty to cut timber at ] _ 
nesfis not to cut sapling trees net 
r felled for timber, Ckam,berhii/tip. , a 
Bro C. G, 549 : Dick. 600. b. 1,, ^ . 

9 k-k Amb. 107 ; 1 Bro. C. C. timber as 
:ry 166 ' ' ^ :ment 

for life, 'Wiont impeachment of shooting 
n- to preserve the timbor, assigned L. E. 10 Lb. Joo , 

' consideration “all timber and o43. 

UhhtShfgdwldrX,upoAte Cutting under 

tid that this included both ordinary decessor.] — An o 

that which, by the custom of the maintain ^ action 
"finsidered timber and the thinnings, prevent him, 
t of determining wliat were proper cutting dow-n hipin 
londd toTe ^ntees. Gordon y. contract said to hav 

n CO" ■ r, J Ch 222 ; 6 and the testator, altuv^s- i — — . 

7 Beav. 60o , 29 h. J., on. , ^ paid toi 
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in the lifetime of the testator. WahUy Frag- of woods. Bngot w Bagut, Legrje v. Lcgg^, 
fjatt, 2 H. & 0, 660 ; 33 L. J., Ex. 5 ; 9 Jur. 32 Beav, 509 ; 2 K. li. 297 ; 38 L. J., Gh. IIG ; 9 
(X.S.) 121-8 ; 9 L. T, 310 ; 12 W. E. 86. Jur. (K.s.) 1022 ; 9 L. T, 217 ; 12 W. E. 85. 

As between tenant for life and remainderman, 

Interest of Infants in.]— -Where A. is tenant the thinnings of hr4rees under t-wenty yeai-s of 
for life, remainder to his cliildren, and B. has an age belong to the tenant for life. PulgeBy v. 
interest in the growing timber, wdiich, in the RaioUng^ 2 Coll. 0. C. 27;i. 
usual course of management, will come to be xVlthough a tenant for life subject to impeach- 
felled during the continuance of A.’s estate, the merit for waste cannot cut timber at all (cxcc[>r. 
Infants can have no interest in, and cannot be periodically oti a timber estate), or, as a general 
.made parties to, an agreement between A. and rule, trees which would become timber if they 
B. for the purchase of B.’s interest in the grow- were of the age of twenty years or upwaids, 
iug timber. Even if the master has reported 3 ’et he may cut down timber like tree.s under 
that thej’^ have an interest, all the proceedings twenty years of age for the necessaiy purpose 
will be rescinded for irregularity, as having been of preserving or allowing the growth of ^ other 
a surprise on the court. A)itii}i,, 1 L. J. (O.s.) trees, and is entitled to the proceeds of such 
Ch. 33. cuttings. Konywood v. ITo/n/wood, 43 L. J.. 

Ch._652 ; L. E.‘ 18 Eq. 306 ; 30 L. 1\ 671 ; 22 

2. Othek Tjrees. 

On Adjoining Premises.] — If a tree grows near 
the confines of the land of twm parties, so that 
the roots extend into the soil of each, the pro- 
pert.y in the tree belongs to the owner of that 
land in which the tree was first sown or planted. 
mider V. Coates, M. & M. 112; 31 B. E. 721. 

And see Waterman v. Soper,, 1 Ld. Raym. 737 ; 

Masters v. Polite, 2 Boll. Rep. Ill ; Anon,, 2 
Roll. Rep, 255, 

Overhanging Highway.] — SuSering trees and 
underwood to grow over and across a highway 
so as to obstruct the free passage is not a wilful 
obstruction of the free passage within the mean- 
ing of 5 & 6 Will. 1, c. 50, s. 72. Wal/ter v. 

Mor?ier, 15 I.. J.. M. C. 31 : 1 Q. B. B. 1 ; 33 
L. T. 601 ; 21 W. R. 95. See aUo WAY. 

If a man knowingly plants in his own land 
and suffers to grow over the land of his neigh- 
bour a noxious tree, by which his neighbour’s 
cattle are injured, an action will lie against 
him at the suit of such neighbour. Crow hurst 
Y. Amersham. Burial Board, IS L. J., Ex. 109 
1 Ex. I). 5 ; 39 L. T. 355 ; 27 W. R. 95. 


Selling Timber. ]^ — A tenant for life, liable to 
W'aste, having sold timber, cannot prevent the 
purchaser from cutting it, Wulworik v. Turner, 
3:Ves..8., : V 

Tenant for life entitled to timber for repairs 
cannot sell the same to reimburse herself ex- 
penses incurred in repairs. Gower v. Byre, 
G-. Cooper, 156. 

Reimhursement for Wrongful Restraint.] — 
As to security for reimbursement of tenant Tor 
life, for loss sustained by being wrongfully re- 
strained from cutting timber, &.c, Womhwell v. 

T T cited, 6 Yes. 110. 

V. Mwherry, 11 L. J., Q. B. 31 ; L. R. 7 Q. B. 

31 ; 25 L. T. 695 ; 20 W. R. 111. Inclosnre Acts.] — In case of lands exchanged 

under inclosing acts, tenants for life, impcach- 
3. Teitakt foe. Lib’E, able for waste, cannot cut timber for inclosures, 

^ ^ but must raise tiie moixey for the enciosuie 

a* in uenerax. mortgage, under the powers of the act, Lee 

Right to Cut.] — Tenant for life impeachable v. Alston, 1 Bro, 0, 0. 191, 
of waste can only cut such timber as will be for 

the benefit of succession, JItmey y, Mtissey, ^ As between Husband and Wife.] — Husband of 
Madd. 11 ; 21 R. R. 275, female tenant for life, with condition not to 

■ A tenant for life impeachable for waste is commit waste : — Held (in opposition to Ormond 
entitled to the thinnings of plantations if pro- (^Margms) v. Fymienley, 5 M add. 369 ; 21 R. E. 
perly made, and to the crops of all coppices cut 313) liable for timber cut, and not the wife or 
in due rotation, Bateman \\ Motekhin, 31 Beav. her estate. Kiwjhuni v. Lee. 15 fSim. 396 ; 16 
m J '82 L, Ch. 6. . ■ . U J., Oh. 19 ; 11 Jpr. 1. ’ ^ - 

A tenant for life may cut oak coppice in due , Allowance of income pending a , suit to a 
course for his ow;n benefit, when the custom of married woman, who, having a life interest t-o 
the countrjyso permits, and may also take the .her separate use, had with her husband cut 
profits which arise from the periodical thinnings timbez'. Stacey v. Simtltey, X Brew. 100. 
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Pending Appeal. ]~De vise to A. and her heirs 
for ever, in the fullest confidence that after her 
decease she ^Yill devise the property to my 
family, being restrained to an estate for life 
by decree at the rolls, the devisee was enjoined 
from cutting timber pendiiie: an ap])eaL WrUjlit 
V. Athyn.^, 1 V. & B. 813;' 18 E. E. 199. 
alsn 19 Yes. 5 !j 9 ; 17 Yes, 255: G-. Cooper, 111: 
Turn. & E. US, 

Consent of Trustees — Eeference.] — Power 
contained in a will, for the devisees for life, 
wlien in possession, to cut down timber, as four 
trustees, or the survivors or survivor of them, 
should assign, allow of, or direct ; all the four 
trustees being dead : — Held, that the court would 
execute the trust by referring it to a master to 
sec what timber was fit to be cut down from 
time to time. Eewett v. Hewett^ 2 Eden, 832 ; 
Amb. 508, 

b. Witbont Impeachment of Waste. 

Eight to Cat.] —Bight of tenant for life, with- 
out Impeachment of waste, to cut timber gener- 
ally in a husbandman-like manner, independently 
of the eSect upon the beauty of the place, except 
equitable waste. Burges v. Lamb^ 16 Yes. 185 ; 
10 E. E. 150. 

A tenant for life without impeachment of 
waste, not restrained from felting trees fit for the 
purpose of timber, though jmung' and not such 
as would be felled in a course of husbandman- 
like management of the estate. Smytlie v. 
Bmythe, 2 Swanst. 251 ; 1 Wils. Ch. 426 ; 19 

E. E. 72. 

Eight of a tenant entitled to a life interest, in 
a term of years, unimpeachable of waste, to fell 
timber for his own benefit. Bridges v. Bte})liens^ 
2 Swanst. 150. 

land Devised for Sale,]^Devise of land to 
be sold, and other lands to be purchased in 
another county ; A. to be tenant for life (sans 
waste) of the lands to be purchased, and the 
rents and profits of the lands to be sold to the 
same use ; A. cannot out down timber on the 
lands to be sold, since he thereby would have the 
benefit of double waste. Plymouth v. Arolie7\ 
1 Bro. 0. 0. 159. 8. P., Bnrgcs v. Lamb. 16 
Yes. 180 : 10 E. E. 150. 

As between Eepresentative and Creditor.] 
— ^Tenant for life, sans waste, is restrained by in- 
junction from selling timber ; afterwards his 
creditors obtain an order for a sale, and receiver is 
appointed for the money arising from the sale : but 
the tenant for life dies before the timber is felled. 
Quare, whether his representatives are entitled 
to the benefit of the timber. PaHridge v, 
Pdtclett, Eidgw. t, Hard^Yicke, 254. 

Construction.] — E. E., by his will, devised to 

F. H., and his assigns, for life, all his real estates 
in W., without impeachment of waste, except the 
timber growing in the park, avenues, demesne 
lands, and woods adjoining to the capital messu- 
age, called Arbury, remainder in trust for C. K . N. 
for life, remainder to his first and other sons in 
tail male : — Field, that the restriction as to cut- 
ting timber was confined to the premises speci- 
fied in the exception clause. NewePgate v. 
ideiodigate^ 8 Bligh (N.s.) 784 ; 2 Cl, & F. 601. 
Eeversing 1 Sim. 131 ; 5 L. J, (o.s.) Ch. 52 ; 1 
Jirr.636 ; 27 E. E. IfcO. 


Infant — Inquiry, Form of.]— Upon a bill filed 
by an infant devisee for life, without impeach- 
ment of waste (except as to ornamental timber), 
praying the establishinent of the will, the ad- 
ministration of the trusts, and maintenance, an 
inquiry wms directed as to timber in the fomi 
adopted in Tooker v. Annesley (5 Sim. 235), 
excluding ornamental timber. Consett v. Belly 
1 Y. & C. G. 0. 569 ; 11 L. J., Ch. 401 ; 6 Jur. 
869. 

Strict Settlement — Effect.] — Eesidue be- 
queathed in trust to be laid out in real estates, 
to be settled to the same uses as estates devised 
to the trustees for life successively, without im- 
peachment of waste, with various limitations, in 
strict settlement, ail the estates for life being 
without impeachment of waste, and the ultimate 
remainder in fee ; the trustees laid out part of 
the fund in an estate, with a considerable quan- 
tity of timber upon it ; taking that to be a sound 
exercise of discretion, the first tenant for life 
cannot cut the whole. Bmyes v. Litmb, 16 Yes. 
174 ; 10 E. E. 1.50. 

Exemption from Diability for Waste, sub- 
ject to Discretion of Trustees.] — Exemption 
from liability to waste, annexed to a life estate, 
is a special power in the tenant for life to appro- 
priate part of the inheritance Held, under the 
terms of a deed of settlement in this case, that it 
was made subordinate to a discretionaiy power 
of cutting timber conferred on the trustees, 
Kekemlcli v. Markei\ 3 Mac. &; G. 311 ; 15 Jur. 
687. 

Devise — Effect.] — A devise of the rents aiid 
profits of an estate to the husband for life, 
without impeachment of w'aste, shall not only 
be considered as annual profits, but will em- 
power him to cut timber. Partridge v. Pawlctt-) 

1 Atk, 467. 

Settlement — Construction.] — By marriage 
settlement, an estate belonging to the husband 
wms settled upon him for life, “ without impeach- 
ment of or for any manner of waste, save ami 
except spoil or destruction, or voluntary or per- 
missive waste, or suffering houses or buildings to 
go to decay, and in not repairing the same,” 
with remainders over Held, that such a con- 
struction must, if possible, be put upon the ex- 
ception as not to destroy the effect of the whole 
clause, and that the tenant for life was entitled 
to cut all such timber and wood, not planted or 
standing for ornament, as an owner of the estate 
in fee simple, having regard to his interest and 
the permanent advantage of the estate, might 
properly cut in a due course of management, 
Vincent v. Syneer, 22 Beav. 380 ; 25 L. J Ch, 589 ; 

2 Jur. (N.S.) 654 ; 4 W. E. 667. 


c. Windfalls* 

Generally.] — Windfalls of timber and other 
casualties, to whom the property belongs. 
Tenants for life. Eemaindermen,,&c, Aston w 
Aston J 1 Yes. Sen. 396. 

What Include.] — Branches of trees cut down 
for the king's use dp not pass by a grant to a 
ranger of a forest of aE wood' blown or thrown 
down by the wind, and all dead wood, and the 
boughs and brandies of trees and wood in the 
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forest cut off or thrown down. AtL-Gen, v. quid plnntatur solo, solo ccdit,” the [>riiiciple 
Staled I {Lord)i ^ Aiist. 592. applicable was that if a tree was artn-cliefl to the 

soil it was real estate, and, if severed, persr.nalfy ; 
To whose Benefit.] — The tenant for life may that the life and mannej* of growth of any parti» 
gaitk a benefit indirectly by no act of his own, as cular tree was no test of its attaohnieat to the 
in the case of timber" thrown down by storm, soil, and that the degree of attachment or sever- 
etc. JAidihajtiiH v. Bolden\ 6 Madd. 149 ; 22 ance was a question of fact in the case of each 
H.K. 261. particular tree. Ai/iddi In, re. Swdnhume v. 

Where timber is blown down, a tenant for life AimVe^ 55 L. X, Cli. 615 : BO Ch. D. 4sr> ; oB; 
impeachable for waste is absolutely entitled to L. T. 615 ; 33 W. 11. 910 ; 50 J. P. ISO — C.A. 
such parts as he would be entitled to cut. himself, 

as llnmhjigs, etc., and also to the interest by the d. Proceeds when Cut, 

iavestmeiit of the ]>roduccof theiest. Bateman 7 a i ^ t i 

T. 7MMm, 31 b4v. 48« ; 32 L. J, Cb. 6. l->- col 181b, and next 

' ’ sub-head, i)OSt, col. 1800. 

To whom Belong.]— The first owner of the Eight to.]— Where timber, ripe for cutting, is 
inheritance in esse shall have timbei’ blown cut by a tenant for life, impeachable for waste, 
down ; for the trees must become the property is entitled to the income of the fund produced 
of somebo(iy. Crari/t v. Cotton, 3 Ath. 755. ^ Py thereof, and tlie first j^erson taking- 

Whez’e timber is blown down the property in estate unimpeachable for waste Avill, on 
it belongs to the owner of the first estate of coming into possession, be entitled to the eapit.al, 
inheritance. Ilonijwnod v. Roni/wood, 13 L. J., y. Ilarrisini, Johns. 517 ; 29 L. J., Ch. 68 ; 

Ch. 652; L. R. 18 Eq. 306 ; 30 L. T. 671 ; 22 5 j^r. (x.s.) 12S5 ; 1 L. T. 128 ; S W. E, 57. 

W. E. 719. equitable tenant for life impeachable for 

waste cut timber not otherwise than in due 
Proceeds of.]— Xorivithstanding the popular course of management. The proceeds had been 
notion to the contrary, the proceeds of windfalls brought into court and the income ordered to be 
of timber must be invested and dealt with as part pai^ to her. On her death her son, being the 
of the corpus of the settled estate. Bagot v. next tenant for life dispunishable ' for waste, 
Bagot, Legge v. Legge. 32 Beav. 509 ; 2 K. E. petitioned for payment to him of the timber 
j ^ 1^22 ; 9 nioncy in court : — Held, that ho was entitled to 

L. T. 217 ; 12 W. E. 35, the money, as he would have been entitled to the 

trees which produced it. Lowndes v. Adrton., 1(> 

Capital or Income.]— A large part of the l. J., Ch. 613 ; 6 Ch. D. 139 ; 25 W. R. 826. ' 

income of a settled estate was derived from the On a case submitted to the court bv trustees, 
thinnings and cuttings of larch plantations, and, as to certain questions arising between the 
during a tenancy for life, high winds blew down equitable tenant for life and the reznainderman 
a very large proportioji of the larches, and it be- in the management of the estate Held, that 
came necessary for the good cultivation of the the produce of the sale of iindeiavood and of 
estate to remove almost the whole of those which timber cut periodically, in the regular course of 
remained. It was estimated that it would take thinning, was to be treated as income, and that 
forty years for the plantations to yield the same in- of timbei' not cut in the regirlar course, but- to 
come as before : — Held, that the tenant for life was improve the growth of the remaining trees, as 
notentitled to receive theproceedsof sale eitherof capital. Cowleg (Bart) v. Rdlesleg, Sa Beav. 
the trees not blown down but which had to be re- 535 ; l. E. 1 Eq! 656 ; 11 L. T. 425 ; li \7, E. 528. 
moved, or of the trees which were actually blown The proceeds of timber cut*and minerals woin 
down, but that the whole of the proceeds of sale ^vith a proper regard to the benefit of an estate, 
znust be invested as capital. But held, that the by a tenant for life impe .chable of wnrste, will, 
tenant for life was entitled to receive out of the by the rules of the court of equity, be invested 
income arising from the invested fund and the and dealt with as part of the corpus of the estate, 
plantations a fixed annual sum, equal to the the tenant for life, though impeachable of waste, 
average Income which would have been derived receiving the income. Bagot v. Bagot, Lenge v! 
from the plantations if no gales had occurred— Legge, 32 Beav. 509 ; 2 X. B. 297 ; 33 L. J ' Ch 
such sum, if necessary, to be made up out of 9 jrtr. (n.s.) 1022 ; 9 L. T. 217 ; 12 W. E. 35. 
capital ; the trustees to be at liberty to have rc- The proceeds of timber and minerals improperly 

course to the investments or the income of the cut and won at a time when thei-e is no person in 
plantations for the purpose of fresh planting, esse unimpeachable for waste must be simiiaiiy 
Jiarrlsonslrnsts, Ln re, Ilarrlsoii y. Barrhvn, dealt with, except that the tenant for life, im- 
w n’ ?t { ^ ’ properly acting, cannot receive the income. Ih. 

33 w. It. 240 0. A, The proceeds of timber and minerals improperly 

, - , _ , 7 . n . a tenant for life impeachable of 

As between Executor and Bevisee ]-A tes- at the time when there is in existence a, 

tator devised estates upon there were remainderman entitled indefoasibly to the first 

plantations of larch f I'^es. At the time of his estate, unimpeachable of waste, belong absolutely 
death a great number of the larch trees had been to such remainderman Ih 
more or less blown down by extraordinary gate. when a tenant for life impeachable for waste 
Itwasheld by Pearson. J., that, as between the improperly, knowingly, and wilfully commits 
doTisees and the exeentor-sof the testator, the waste, ho cannot derive any benefit from the 
trees which had been blown down to such an ex-, timber cut. 25. 
tent that they could not grow as trees usually ■ 

grow were severed and belonged to the executors, Principle as to.]— The doctrine and principle 
ind-that the trees which were merely Efted but of the interference of a court of equity, in the 
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allowed the interest of the fund produced by the | K. in tail male, &c. ; piOTiso, tli<at, in ease there 
•sale of the timber. LmdihujUm v. Boldero^ 15 i should not be a second son born, the said trustees 
Bear, 1 ; 21 L. J., Ch. 49 ; Id Jiir. 140. | should pay the rents and profits of the said 

^ A tenant for life cominittin.^’ waste by cutting estates to such person as was next in remainder, 
timber, can gain no advantage from his wrongful and should be entitled to receive the same in. 
act, but the produce is invested and accumulated ease no son should be born, G. having cut 
for the bonelit of the first estate of inlieritance. timber, tins was sold under an order of the court, 
Batemath y. 31 Bcav. 486 ; 32 L. J., j and the produce paid into the bank. At C, s 

Gh. 6. j death, D. had no son, and E. was dead, leaving 

^ There are many cases in which the tenant for j F., his eldest son. The produce of the timber 
life cannot derive any benefit from timber im- j belongs to F. absolutely, and shall not abide the 
2)roperly cut by him, knowingly and wilfully, j event'” of B.’s having a son. Bare v. Mopliltu, 
Bfujnt V. Baqof^ 32 Beav. 505) ; 2 N. B. 297 : 33 I 2 Gox, 110, 

L. J,. Ch, 116 ; 9 Jni*. .1022 ; 0 L. T. 217 : 

12 W. lb 35, Cutting during Life of Late Tenant.] — The 

proceeds of timber, cut down during the life of a 
Property in Timber Cut.] — Where timber is late tenant for life impeacliable of waste, 
cut <Iown the property in it belongs to the owner ordered to be paid to the tenant for life in 
■of the first estate of inheritance. IIony?oood v. possession, being unimpeachable of waste. 
Eon y wood, 43 L. J., Oh. 652 ; L. B. IS Eq. 300 ; FhaUps^, BarloiiK 14 !Sim, 263 ; 14 L. J., Ch, 35, 
30 L. T. 071 ; 22 W. E. 749. 

Base Pee.] — No action lies by a rever- 

__ Bight of Tenant in Tail.] — -A., tenant for sioncr and owner of the inheritance to recover 
life, remainder to first, &c., t-ons in tail, re- 1 the value of timber cut by a deceased tenant for 
mainder to B. for life, remainder to first, Ac., life, after a fine levied by her, whereby she 
sons in tail, remainder to G.in tail. A. cut down acquired a base fee, and before the avoidance of 
timber ; A. and B. having no son born, 0. is such fine and base fee by the entry of the rever- 
■entitled to timber. Bolt v. Somerville (Bord)^ sioner for that pur|>osG, such entry not revesting 
2 ^Eq.^ Abr. 759. Both in law and equity, the reversioiieris old estate by relation during 
Whitfield Y, JBeiV'itt, 2 P. Wins. 240. the continuance of the base fee thus created, so 

as to entitle him to the timber and other mesne 
Account.] — Tenant for life, punishable for profits taken during that interval, lliajlieis v. 
waste, with power, under an inclosing act, to TIiovul^, 13 East, 474* 
mortgage for the expense of the inelosiire, felled 

timber and applied the produce instead ; decreed, Back Interest.] — Under no circumstances 

to account to owner of next estate of inheritance, can a tenant for life, unimpeachable for waste, 
Zee V. Ahton^ 1 Yes. J. 78 ; 3 Bro. G. C. 37. be entitled, on coming into possession, to hack 

interest on the produce of timber, whether 
Devise — Payment of Debts.] — A. devises lands properly or improperly cut by a previous tenant 
■encumbered with debts to B. for life, remainder for life impeachable for waste. Gent y. Harris 
to 0. in fee ; B. cuts down timber from, the .syo/., Johns. 517 ; 29 L. J., Ch. 68 ; 5 Jur. 
estate ; B. decreed to pay tw*o-f5fths of the debts, 1285 ; 1 L. T. 128 ; 8 W. R. 57. 
and 0. the remaining three-fifths, and B, to 

account for the timber which he had cut, and Trees not Timber.] — A tenant for life is 
this to be taken aspart of the thrce-fi.fths, %vhicli entitled at law to the proceeds of trees (not 
the remainderman was to pay. James v. Hales, timber) cut by him,wdiether rightfully or wrong- 
2 Tern. 267 ; Pre. Ch. 44. fully. Jlowywood v. Ilonyimid, 43 L. J., Ch. 

652"; L. B. IS Eq. 306 ; 30’ L. T. 671 j 22 W, B. 
Settlement.] — A. tenant for life ; remainder 749. 
to his sons successively in tail male ; remainder 

to B. for life, and to her sons in the same Timber not Ripe.] — Where timber, cut by a 
manner, the trustees to preserve contingent re- tenant for life impeachable for waste, is not ripe 
mainders. A., being also seised of the reversion for cutting, semblc the produce belongs imme- 
iii fee, cut and sold before the birth of a tenant diately to the first person having an estate of 
in tail ; afterwards, B. had a son, who died soon inheritance, passing over all the intermediate life 
after his birth, and another son who survived A, ; estates, whether impeachable for waste or not. 
the produce of the timber was decreed to be laid Gent v. Harrison^ supra, 
out in the funds during the life of A., and upon 

his death, without having had a son, was decreed Power to Sell.] — ^A tenant for life, without 
to be laid out in land, to be settled to the uses of impeachment for waste, with power to sell, if he 
'the estate upon which the timber was cut. sells, is not entitled to the produce of the timber 
Poiolett Y. Bolton (J)uehess')^^\t^J^l^ i 4E. R. on the estate, Bor an v. Wiltshire^ 3 >Swanst 
'21 ; and Williams v. Bolto?i, 1 Cox, 72 ; 4 B. E. 21. 699 ; 19 E. R. 287. 

Strict.] — Devise of real estates to Settlement — Sale under Power,] — Settlement 

A. and B., and their heirs, to the use of them, of estates on trustees and their heirs, during the 
.•and their heirs, in trust to permit 0. to receive joint lives of W. H. and his AVife, without im- 
the rents and profits for life, and after her peaehment of waste, upon trust, out of the rents 
decease to stand seised of the same premises, in and profits, to pay ail expenses and outgoings, 
trust for the second son of D., and the heirs male and to raise and pay a, sum by way of pin-money 
of his body; remainder in trust for the third, to the wife,, and subject thereto to pay the 
fourth, and other sons of D. in tail male'; re- clear residue of the rents, Ac., to W, H., during 
mainder in trust for E. for life, without impeacli- the lives of himself and his wife ; remainder 
me.nt of waste ; remainder to trustees to preserve, to W. A. for life, without impeachment of 
Ac. ; remainder to the first and other sons of waste ; remainder over ; with power for the 
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trustees to sell find lay out the produce in the timber had been cut on the estates by the 
])iirchase of otber lands to the same uses ; the direction of the court : — Held, that the term 
land beinir sold under the power, W. ■ H. was ‘‘ rents and profits ” meant annual rents and 
field entitled to the produce of timber cut profits, and that the tenant for life in possession, 
down by him previonsly to the sale, but not though not in possession of tlio rents and profits 
to the lvalue of timber "then standing. TTol/ of the estate, was entitled to all other rights 
T. Ilill^ 2 Swanst. 1-19, incident to his estate, and, tlierefore, that he was 

entitled to the proceeds of the timber which liad 

Sale with Consent.] — Estates were dcTised to been cut. Lovai v. Leech 2 

A. in fee in trust to settle them on B. for life, Dr. & Sin. 75 ; 10 W. E. 398. 
rennwnder to C. for life, without impeachment 

of waste, remainder to C.’s fij'st and oilier sons Jurisdiction.] —Whctlier the produce of timber, 
in tail. After the testator's death A., w'ith the not ripe for cutting, cut by a tenant foi- life im- 
oonsfcint of B. and C., cut and sold some timber peachable for -waste, belongs immediately to tlie 
on the estates, which was going to decay, and first person haying an estate of inheritance, pas- 
invested the proceeds in consols. Afterwards, in sing over all the intcimediate life estates, 
a suit by C. against A. and B. and O.’s eldest whether impeachable for waste or not, or to 
son, the stock was transferred into court. The the first tenant for life, unimpeachable for waste, 
court ordered the dividends to be paid to B. for the cutting being a tort, the remedy is by action, 
life, and; afterwards B. having died, the capital and not in this court. Gent v. Harrison, Johns, 
to be transferred to C. Waldo y. Waldo^ 12 517 ; 29 L. J., Ch. 08 ; 5 Jur. (n.S.) 1285 ; 1 
Sim. 107 ; 10 L. J., Ch, 312. L. T. 128 ; 8 W. E. 57. 

As between Heir and Executor.] — A. was , ^ 

tenant for life wdthout impeachment of WJ'aste, Oedeb of Colrt. 

with remainder to her issue in tail, wuth re- proceeds of, to Whom Belong.]— Tenant for 
mainder to B. for life, with remainder to his pfe subject to impeachment for waste is entitled 
issue in tail, with remainder to B. in fee. The to the interest of money produced by the sale of 
court directed some timber to be cut in the life timber cut by order of the court, Loo/^er y. 
of A., and the produce to be invested. Both A, Annesley^ 5 Sim. 235. 

and B.^ died without issue Held, as between ^vpen ’the court orders timber to be cut for 
the heir and executor of B., that the timber reason, the proper course is for the proceeds 
money was realty, and belonged to the heir, to be invested, and the income given to tlie suc- 

Field V. JBroim^ 27 Beav. 90. cessive owners of the estate until there is an ab- 

solute estate of inheritance, the owner of which 

Construction.]— On construction of settle- is entitled to the principal ; and the same rule 
ment Held, that timber growing upon an applies to cases of equitable waste. Honywaod 
estate during the life of the defendant was to y. Bonywood. 43 L. J., Ch. 652 ; L. H. 18 Eq, 
be applicable, not to his own purposes, but to 306 ; 30 L. T. 671 : 22 W. E. 749. 
relieve the inheritance from incumbrances. The proceeds of 'timber cut and sold by order 
BrUjgs v, Oxford (^EaxT). 1 Bo G. M. <& G. 363 j Qf court during the life of a late tenant for 
21 L. J.j^Ch. ^829; 16 Jur. 558. Affirming 5 life, who wns impeachable of wnste, ordered to 

Be G. & Sm. 156, Pg paid to the tenant for life in possession, who 

was unimpeachable of -waste. PMlVens v, Bar^ 

^ Of Will— Local Usage.]— A tenant for 14 j^im. 263 ; 14 L. J., Ch. 35, 

life under a will of an estate containing exten- Tenant for life without impeachment of waste, 
siye beech woods annually cut a large quantity further than wilful waste, is entitled to the 
of the beech (together with a small quantity of interest of money produced by the sale of decay- 
oak, elm, and ash) growing in the woods, and timber cut by order of court. As to any 
appropriated the proceeds. By the custom of further claim, a question at law, qumre. The 
the county beech was timber. The tenant for capital laid out in real estate to be settled to the 
life had no express power to cut timber except game uses. Wichham y. Wichliam, 19 Yes. 419 ; 
for repairs. The annual cuttings were in accord- q Cooper, 288. 
ance with a modern local usage, by virtue of ’ 

which beech and other timber trees when grow- Infant— Proceeds of Timber, Personal Estate.] 
ing in beech woods were periodically cut in the — ^By order of the court, timber was cut upon 
ordinary course of management for the preser- the estate of an infant, who was equitable tena-nt 
Yation of the woods, and in order to secure a in fee-simple, with an executory devise over in 
perpetual succession of timber, and the timber the event of his dying under twenty-one, and 
so cut was treated as part of the annual profits : without issue, which event happened : — Held, 
— Held (Kay, L.J., dissenting), that the testator that the produce of the timber formed part of 
must be taken to have framed his will with the personal estate of the infant. Dyer y. Byer^ 
reference to such local usage, and consequently 34 Beav, 540 j 6 H. E. 79 ; 11 Jur. (K.s.) 721 j 
that the annual cuttings were not waste as 12 L. T. 442 ; 13 W. E. 732. 
between the tenant for life and remaindermen, 

and the tenant for life was entitled to the pro- Lunatic— Produce of Timber, whether Eeal or 
ceeds. Baslmood v. Magniae^ 60 L. J., Oh. 809 ; Personal Estate.] — Lord Chancellor thought 
[1891] 3 Oh, 306 j 65 L. T. Sll-^C. A. that, notwithstanding the words of the stat. 17 

Eelw. 2, s. 1, cc. 9, 10, the court has authority to 
- — — ** Bents and Profits,”] — Where an equit- order timber decaying on the estate of a lunatic 
able tenant for life, unimpeachable of waste, was to be cut, but did not absolutely decide the point, 
entitled to estates, subject to a trust for pay- Cr whether the produce should be considered as 
ment by the trustees out . of the rents and real or personal estate, directing the point to be 
profits, but not by sale or mortgage of such argued on a ME fil^. Bromfield^ Mo 
estates, of certain mortgages on the estates and 3 Bro. 0. C.. 510 5 1 Yes. J. 453 ; 2 E. E. 126. 
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^ Order, when made.] —A term for rears is j Equitable Waste,]— Tenant 
limited for payment of debts, reniainder to A. j bj’ statute from barring issue . 
for his life, sans waste, rermunder to bis first, Ac., | mainder, is not, for that reason 
son in tail. A. being in waiut, the court garejciple of equitable waste. At 
him leave to cut timber fur his support, not ex- i horongli {DithS), 3 Madd. 498 ; 
ceediiig the value of 5001, A.y>'ui.icall v. Zaigh, ' 

2 Yen-].' 218. 

Wliere thei-e is tenant for life impeachable 
for wast(a with reimunder over, court will 
authorise cutting of timber only where interest 
of succession I’Cipuiros it. JIumjy v. IZth^acy, 

5 Madd. 44 ; 21 IL 11. 275, 

Eeference —Application of Proceeds.] — 

An estate was limited to one for life, with a 
clause of forfeiture and a gift over, on Ids cutting 
timber. There was on tlio estate timber whicli 
required felling. The court, on a bill tiled for 
that purpose by the tenant for life, authorised 
tlie same to be cut down, and directed a refer- 
ence to the master for that purpose. The money 
arising from the timber in such cases is settled 
on ti'usts similar to those on which the estate 
stands limited. Fder.sv.Blalic, d L. J., Cb. 157, 

S. P., Lygo/i V. Bcauchamj) (^Earl)^ id., 158. 


Trover.] — Trover cannot be maintained by a 
tenant in tail expectant on the determination of 
an estate for life, without impeachment of 
waste, for timber which grew upon and was 
severed from the estate, Bynu v. Bor^ I .Term 


i rr ^ • j. *i • ' Cojxstruction— liability for Waste.] — A. de- 
Right to Cut Timber.]— Tenant m tail m j jj j ^ ^ y j^. 4nd, i£ it 

possession may fell aU timber fit. mmey v. ’ 

o Madd. 44 ; 21 B. li. 2 < o. daughter by him begotten upon her body, and 

Right to Proceeds.]— Several persons were for want of _sneh issue, then the said premises to 
entitled successively to life estates in real pro- totiirn to his brother B., if he should be then 
perty, limited in strict settlement. They bo- ““^*0 his heirs for ever, paying to his 

came bankrupt, and their assignees cut down brother loOf. within a year after _the wifes 
timber left for ornament and shelter. Upon a r^oath: decreed, to be an estate tail in the wife, 
bill filed on behalf of H. L.,the then first tenant ari estate for life only ; that by ‘-no .son 

in tail in esse, who was an infant, the assignees ‘Inughter must be understood ‘no issue; 
were ordered to bring the monev into court, and that she ought not to be restrained pmi 
This, with the accumulations, araoanted to committing waste. Ifj/W v. Xeuiii.-, 1 Atic. 4d2. 
26,133?. 2s. 10^7, Two of the tenants for life 

died without issue. H. L. attained tw’enty-one, Infant.]— -Where there is infant, tenant in tail 
and, being still the first tenant in tail^ and in possession, court will authorise catting of ali 
entitled to the first estate of inheritance, he pre- timber fit to be felled. Uumey v. Ilussey^ 
sented a petition for payment to him of the fund «5 Madd. 14 ; 21 E, li. 275. 
and the accumulations, which were ordered to be 

transferred to him. Lnsldngton v. Boldoro, 15 Bight to Proceeds.]— Bill, by tenant m 

Beav. 1 ; 21 L. J., Cii. 49 ; 16 Jur. 140. tail in reversion, to have timber cut ; ordered, 

„ . . ^ ... . and that the money be laid out in the funds, and 

Satisfactioa to.]— G., tenaut for iiiiioty-nme the claim discussed when tenant in tail of age. 
years, if he so long live, sans waste (except :snUmm v. MildMCti!, 4 Bro. C. C. 76. 


aio., remamaer to _nis nrsr, oic sons in tan maie, Proceeds when Cut-Interest of Infant.] 

remainder to A. in fee. Before a son born, ^ remainder to B. in tail as to 

and A. agreed to cut down t mber on tBe^tate, remainder to C. an infant in tail as. 

and to divide the produce between moietv, remainder over. There is. 

agreeing not to teke advantage of the wi^te. timber on the premiss greatly decaying. B.,the 
They out timber of the valuyf^ remamderman! brings 1 biU praying that the 

on attaining twentj -one, sufieral a leco^^^^^^ o tjmher might be cut down, sold, and 

thenseonnmself and his hens : Hdd, tlatG.b the money divided betwixt him and the infant, 
son shall have satisfaction for so much of the ^ tenant for life insists on his right to 
vMne of his inheritance ^ A had receiv^^^ ^ life^’must 

the agreement, with interffit at 4 per cent, from sufficient left for ripaim, &c., and an allow- 
the filing of the bill. Garthy. Cotton, 3 Ath. lol , damage done to him on the ground^ 

I ves. oib. aEowance for the timber, whicb,- 

Barriug Entail.] — Kestriction against cutting accident or by a trespasser,, 

down timber Held, determined by barring owner of the inherEance. 

entail. Cohm’s Tnsts, M re, I Kay, 133; 23 Decaying timber, if for ornament or ^fety, not. 
1. J., Ch. 155 ; 2 Eq. E. 257 ; 2 W. K. 111. toBe out down .vabo, where ^ infant is mter- 
’ > 'I inheritance, no timber can be cut 

Bond against Waste.] — One settles lands upon down but by the approbation of the master ; and' 
his daughter in tai,I, and takes a bond from her the infant’s moiety of the money is to be put out, 
not to commit waste ; bond not binding in equity, for his benefit. Bermich v* Whitfield^ 3 P. Wms.. 
Jervis y, BtvZo%^ 2 Yem 251, 267, 
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Proceeds of Cutting, Beal or Personal personalty to his Ion:aI j)ersoiiaI representative. 

Bstate.] — Where guardian of an infant tenant in Dyer v. Dyer, 3-1 Benv. adO ; Ih "^1 ; H Jur. 
tail ciits down timber, the money for it shall be (if.s.) 721 ; 12 L. T. 442 ; 18 il. 782. 
personal estate of the infant ; but, if the infant 
has tlie fee, it shall be considered as real estate. 

Ttilllt Y. TiilUt, Amb. 370 ; Dick. 822. E. TENxVNT IN COMAION. 

CeneraHy.]-— Injunction between tenants in 
common against destruction ; not against pure 
Mole/^iThom 


Inquiry.] — Devise in strict settlement, 

wuth a (dause of forfeiture by cutting any trees. . . ~ 

Upt;tn a bill by the infant remaindennan in tail, waste, 

an inquiiy was directed, whether any trees, in 
the |•»ark, not ornamental or affording shelter to Injunction agai 
the mansion-house, are proper to be felled ; and common, on the g 
whether it w'oidd be for the benetlt of all parties tenant to tlic rest 
interested that they should be felled and sold, 

and the money laid out in other estates to be B. Ji. 141. ^ 

settled to the same uses. Ddtqjole x, Delapole., court will, as between tenants m common, 

17 Yes. 150 interfere to re.sti’aui ivaste in cases ot 

destructive spoliation or waste. Arth -u r v. La ni 
Eeferenee — Principles of, and Perm.] — Defer- 2 Dr. k Sm. 428 ; 12 L, T. 388. ^ , 

ence granted on bill by tenant in tail, whether it ^ A tenant in common cannot be restrained by 
be for the beuetit of the plaintiS and the other injunction, upon the application ot his co-tenants, 
parties to cut timber during the continuance of from cutting dowii and selling trees and timber, 
the estate of a teuant for life of the lands, im- where it appears that he is mamigmg the estate 
peachabie of waste. Form of such reference, according to the proper course ot husbandry, and 
Principles upon which such references granted, destructive waste cannot be proved. To, ^ 
Tollemiiehe v. ToIieniaeJic, 1 Hare, 456 ; 6 Jur. tenant in common cannot mamtani an 

action in the nature of wmste against another 
tenant in common (in possession of the whole, 

D, lEKANT IX FKg WH 

iijiVXbij UVJtix-. growth for being cut, r, Ji?zozvlI y,s', S 

Liability for Waste. 1 — A devisee in fee, subject 'f'erm Eep. 145. . . . 

to an executory devisee over in the event of his iAithough the court has jurisdiction, after a 
not leaving issue living at his death :--PIeld, decree in a partition suit, to grant an injunction 
dispunishable for legal, but not for equitable, restraining a tenant in common in possession from 

waste. Dinuv v. Wriyht, 2 De D. F. & J. 234 ; committing destructive waste, it will not 

28 L. J., Ch. 598 ; G Jur. (2T.S.) S09 ; 8 AY. B. interfere to restrain a tenant in common in 

‘675. Affirming Johns. 740. possession merely from farming contrary to the 

A tcnaii tin fee, w’i than executory devise over, is custom of the country, as bet w^eeii landlord and 
-entitled to cut timber, but not to commit equitable, tenant (that relation not existing between him 
waste, but a provision against cutting timber and the other tenants_^in common). BnUey \\ 
may bo annexed to his estate. Blalic v. Peters, Hohson, 39 L. J., Ch. 270 ; L. B. 5 Ch. 180: 22 

1 De a. J. & S. 345 ; 1 N. B. 503 ; 9 Jur. (i^.S.) H T. 594 ; 18 W. B. 324. 

886 ; 32 L. J. Ch, 200 ; 9 L. T. 247 ; 11 AY. B. The court will restrain one tenant in common 
4 (jp/ * ’ ’ from the wilful destruction of the common pro- 

Thc estate of the tenant in fee, uiirler such perty; but, where a railroad company had 
circumstances, may be liable for the waste obtained a lease from hve out of six tenants in 
-committed, though the instrument creating the common, and bad, contrary to the wishes of the 
estate declared that such waste should forfeit the remaining tenant in common, constructed a rail- 
estate. JZ>, i‘oad on the property, which at law had been 

Tenant in fee with executory devise over keld to be an ouster, the court ref used to interfere 

Held, under no obligation to repair, and not by in junction to prevent the dissenting tenant in 
liable for permissive waste. S. 0,, 81 L. J., Ch. common removing the rails, ko., though the rent 
'884 ; 10 AA^. B. 826. agreed to be paid ])y the company was three 

times the former rent. Dzir/zam and Sunderland 
-- — Cutting Timber.] — AYhere there is an v. Wawrif 3 Beav. 119 ; 4 Jur. 764. 

‘executory devise over, even of a legal estate, this 

conrt^ wffl_ not permit timte to be cut more Insolvency of one Tenant-l-Ininnotion to stay 
■especially m the case of a trust estate. Stans- waste refused, where the pliutifE and therlefen- 
inn Baoerymm, 10 \es, ^(6 ] 7 K. ii. dant in possession were tenants in common, but 
• 1 ‘ jL-xT 1 1 J? .L . granted on affidavit of defendant’s insol venc 3 ''. 

resulting trust SnyMnian v. Omons, 3 Bro. C. O; 621. 
the determination of an event upon which 
the future contingent estates were to arise, was 

I’estrained from cutting timber. II), COPYHOLDS 

lEfant--!Proceeds of Timber, Personalty,]—. Generally.]— No action of waste lies by the 
A was tenant in fee-simple of an estate, subject lord against a copyholder, Denc/i^ v. Bamphm, 
to an executory devise over in the event of his 4 Yes. 706. 

•death under twenty-one without issue. During ' Lord of a manor is entitled to injunction and 
the minority of A., timber which was detedorat- , account in respect of waste by a copyholder, 
ing was cut with the sanction of the court. A. MeJiards v. Kohle, 3 Men 673. 
ffied under twenty-one without issue -Held, Copyhold tenant subject to waste unless by 
that the produce of the timber passed as .act of Cod. MoolY, 'WoHh,lYQ^, 


'r'Vii 
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Irremediable MisoMef.] — InjuDction against I relieve as to the waste, Ijigo v. Smithy 2 Yern. 
trespass upon irremediable mischief, in nature 2(J3. 
of waste, on a bill by the lord of a manor and 

his lessees against taking stones, iiaying a ^ 11 Hen. 7.] — Motion to stay a jointress tenant 
peculiar value, found at the bottom of the sea in tail after possibility, &;c., from committing 
within the limits of the manor. Cowiyev {Earl) waste : — Held, that she, being a jointress within 
V. 17 Yes, 128. 11 Hen. 7, ought to be restrained from ^Yilful 

waste, and the injunction 'was granted ; for by 
Lessee of Copyholder. ]~-Lessee of copyholder tlie statute she is restrained from aliening. Cooh 
punishable for waste, though copyholder is not. 1 Eq. Abr. 221, pi. 2, 

I)(ilto7i V. Gill. Cary, G3. 

Possibility of Issue Extinct.]-— Settlemimt, on 
Forfeiture.]-A copyholder licensing his lessee of lands of husband to the use of 

to oommit waste, on condition of his doing a foi life, wi hout impeachment of ^vasto, 

subsequent act to dimmish the damage thereV remainder to trustees, to preserve contingent 
occasioned, cannot eieot him for a forfeiture remainders ; romawder to wile for life for her 
incurred by his oomrliittmg the waste without loiotare and in bar of dower; remainder to 
performing the subsequent act. Doe d. Wood other sons of the inarmge in tail male; 

V If.-))-!)';? o ?;•> remainder to the daughters in the same manner; 

’ ’ “ remainder to the heirs of the body of husband and 

Minority.l-Forfeiture of copyholder for "'1^. The_ husband being dead withou^fc issue, 

waste during minority. Llttmds Cato, 3 Swanst. as *0 the right of the widow to out timber, and 
403 . (j™ I whicli w'ould be a conseciuence to the property 

' ^ ^ ’ in it when severed, as tenant in tail after possi- 

Acts of Defendant's Testator. ]-Lord of a bfty of issue extinct either in possession by the 
manor may bring a bill for an account of ore o®®®* of mergci, if the estates can umte. or, if 
dug or timber out by defendant’s testator; not, m reimmder, qn®re THKiai/w v. 

Otherwise of ploughing up meadow^s or ancient \es,±iJ, dec ii ix, Ji. , n. 

nature, or such torts as die with the person. g t Cutting Timher.l-Jointress giving 
WmcJmte,- v. Amght, 1 P. Wms. 406. B for life 

TV- a. ^ ^ ^ -i. n T.-I • without impeachment, See., to cut timber, the 

Eight to Cut Timber— Forfeiture.] PlamtifE remainderman in tali having acquiesced and 
sold defendant a cop^diokl estate of 16^. per encouraged his doing so, the laHcr was restrained 
annum value (on which was timber of l.uO;.) tor ^y perpetual injunction from bringing action 
bm and covenanted to surrender on or before ^Ue jointress. Asm v. Astou, 

Michaelmas then next. Defendant paid lOl. j 396. 


it is. it is a matter merely at law ; it the surrender Consent of.] — Y^ierc a testator devises the 
had been made, an action would have laiipat law. estate to trustees, and gives to a tenant for 

Bill dismissed. Edwimls v. Heather., Sel. Gh. equitable estate only, with remainders 

Oa. 3. over, such tenant for life ought not to cut timber 

without the consent of the trustees. DentoiCY. 

G" JOIYTRESS Eeiiton^ 7 Bcav. 388 ; 8 «Tur, 388. 

Generally. ] — Injunction to stay waste granted Reference , ] — Pow er contained in a will for 

against jointress. Coelie v, Wlulleij^ 1 Eq. Abr. the devisees for life, when in possession, to cut 
400. down timber as four trustees, or the survivors or' 

survivor of them, should direct, Ac. ; all the four 
lointure under Yalue,] — Y^here it was cove- trustees being dead : — Held, that the court would 
nan ted that jointure should be of certain value, execute the trust by referring it to a master to 
which it was not, court refused the injunction see what timber was tit to be cut down from time 
ae:ainst waste. Cavew v, Carew^ 1 Eq. Abr. to time. HewpttY.Hewei.U9,YAQrir'‘^^2', Amb. 
400. 508, 

Improvement by Waste.] — The under-tenant Bight to Bestrain Tenant for Life,]— Trustees 
of a jointress commits waste sparsim ; but had to preserve, &c., may bring title to stay waste by 
improved the yearly value, and offers to take a tenant for life. Perrot v. Perroi., 3 Atk. 95. 
lease at the improved rent, and to pay for the A trustee to whom .real property is devised in 
timber cut. Quiere, whether the court will trust to one for life cannot interfere with the 
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pa^^c-espion of the eaultable tenant for life, because 
he ue-^lects to keep tlie property in repair ; but it 
the tenant for life should be committing active 
waste the trustee may interfere, at least it the 
parties are entitled in remainder are under dis- 
ability. PoiryH V. 

418 : 2 Eq. R. 1204 ; 24 L, J., Ch. 142 ; 2 W. R* 
700, Affirming 1 K. & J. 495 ; 18 Jur, 462. 

Rights as to Ornamental Timber.]— Trustees 
in wliom an estate is vested ought not to cut 
down (Ornamental trees alleged to be pre;judicial, 
without first applying to the parties beneficially 
interested for their iisscnt. or to the court tor its 
authority, and the onus of showing that the trees 
are prejudicial lies on the trustees. Cam^beU v, 
AlhfOu(i, 17 Beav. 623. 

Trustee in Possession— Wrongful Cutting of 
Timber— Valuation.]— A., seised in fee of lancl, 
demised the premises to trustees, B., C. and JJ., 
for five hundred years, in trust to pay debts, 
,&c.. for a charity. B., one of the trustees, being 
■ffi possession, and as a receiver appointed by the 
■court; cuts down i,000Z. worth of timber, D., one 
■of the other trustees, consenting ; B., the trustee 
for the charity, or as a receiver, ought not to take 
•advantage of his having possession, without which 
he could not cut down the timber ; yet the timbci 
must be valued according to what it would be 
worth at the end of the term of five hundred 
.years. Buys v. Bird, 2 P. Wins. 397. 

Buration of Trust.]— Testator devised his real 
-estates to trustees in fee, in trust for T. M tor 
life, with remainder in trust for all the children 
•of T. M., as tenants in common in tail, with re- 
mainders over, and ultimately in trust for his 
■ own right heirs : an<l he bequeathed his personal 
estate to the trustees, in trust foi- Mary B. tor 
life, with remainder in trust for all her children 
who should attain twenty-one, with remainder 
in trust for T. M. and his children m like 
manner ; and he directed that the timber or 
wood which should be upon his real estates 
should be from time to time made use ot for 
repairing the houses thereon, or otherwise for 
the benefit and advantage of his estates ; or 
that the same should bo sold, and the proceeds 
.applied in the manner in which his personal 
estate was thereinbefore directed to be applied ; 
—Held, that the direction or trust respecting the 
timber and wood on the^ estates was not per- 
petual, but ceased on the inheritance vesting m 
possession in adult persons. Silvcdev'^, Bradley., 
.13 Sim. 75 ; 11 L. J-? Eh. 365. 

Settlement and Will-Power to Cut Timber, 
in whom Vested.]— By a settlement, real estates 
'w limited to the use of A. for life, with, re- 
mainder to the use of M. and H. to preserve 
contingent remainders, remainder to the use ot 
the plalntiffi for life, with divers remainders 
over ’ and it was declared that it should be 
lawful for M. and K., at the request and by 
the direction of the plaintiff or other the' tenant 
for life for the time being, to cut timber upon 
the estates. A. by will devised real estates to 
S. and P., their heirs and assigns, to the same 
or the like uses, upon and for the same or tlie 
like trusts, intents, and purposes, and with, 
■' under, and subject to the same or the like 
powers, as the estates comprised in the settle- 
ment were subject to : — Held, that the power of 
cutting timber on the devised estates was yo^ted 
in the trustees of the settlement, and not-ih the 
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trustees of the will. TayUr v. 2.'! Beav. 

411 ; 6 -Jur. (N.S.) lOe.®! ; 3 L. 1. Ho. 

Trust or Power.]— Direction to trustees to cut 
trees in aid ot testat or’s real and personal estate : 
—Held, not a trust, but a mere powm*, upon the 
whole of the will. Qower v. Byre, U-. Cooper, loO. 

Discretionary Power.]— A testator, by his will, 
devised all his real estates to trustees for ninetv - 
nine years, without impeaclmient ot waste, ami, 
subject thereto, to the use ot his son foi; lite, 
without impeacliment of waste, with imnamder 
to the use of his granddaughter for life, wntli- 
out impeachment of w'aste, with remainder to 
her first and other sons in tail, &c. Umv trus- 
tees of the term were, in the event of in.s 
personal estate being deficient, to raise money to 
pay debts and legacies. The will contained an 
express provision against cutting down any 
tinWr on. the estates except for nece.ssai'jy'C- 
pairs, until the granddaughter should attain 
twenty-one. at which time the trustees \yere em- 
powered to 'cut such timber “ as they shall think 
kt,” and to sell and pay’ the proceeds to the 
granddaughter. The son entered into possession, 
and died before the granddaughter attained 
twenty-one. She then became tenant tor hte 
Some time aftciuvards, and after she attained 
her majority, the trustees sold the term by 
auction in order to pay debts. .It was stated ni 
one of the conditions of sale that the estate w^as 
sold subject to any rights under the provisions 
in the ‘will:— Held, that the will created no 
obligatory trust in favour of the granddauglitei , 
but that'power to the trustees to cut, &c., was 
merely discretionary. 

4 De G. M. ^ G. 2,59 ; 23 L. J., Oh. 713 , 18 Jui. 
317 ; 2 W. R. 120. 

Interference with.] — Upon the equitable 

construction of the trusts of a term Held, that 
the trustees had a discretionary power to eiiter 
on the estates, and cut fit and proper timber, 
and apply the proceeds in discharge of the sums, 
directed to be raised ; and that the court would 
protect them in the exercise of that power, There 
beino’ an absence of all mala tides, or of any 
wanton or unreasonable exercise of their tuscre- 
tiori. Btiewleh Y. ^larJirr, 3 Mac. &; G, oil ; 
21 L. J., Ch. 182 ; 15 Jur. 687. , . , . . 

An inimiction was in this case granted at the 
suit of the trustees, restraining the tenant tor iite 
in possession from cutting the timber on the 
estates, on the ground that his doing so would 
intei'fere with the discretionary powmr vested m 
the trustees. i&. 

Jurisdiction,] — Bill filed by trustees for 
declaration of true construction of settlement 
and for injunction restraining equitable tenant 
for life from preventing the trainees from r(3- 
ceiviiig proceeds of sale of timber felled with his 
consent, and also from felling timber ; mid de- 
murrer put into bill: — Held, that, as the mtei- 
ference with the sale was by a cestiu que trust 
and not by a mere stranger, the proceeding waj> 
properly the subject of equitable 3 tt-nf fiction. 
Brh/ys v. Oxford (^Barl),o Be G. & bm. Ia6; 
16 jur. 63. B. 61, 1 De G. M. & G. 363 ; 21 B. J.j 
Cffi 829 ; 16 Jur. 5,58. 

I MIRE POSSESSOR OB' TRESPASSER, , 

Possessor.] — Injunction against tenant in 
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poRsession, not party, to stay waste. Att.’-Gen. 
V, Amoaster {Luke'), Dick, OS. 

Waste ky Servant.] — An injunction will 

be granted, before answer, to stay waste by a 
'.person having no interest in the thing wasted, 
but merely acting as a servant. Orrery {Lord) 
V. A^ewtou, Eidgw. 252. 

Title of Plaintiff.] — The court will, at 

"the instance of a person merely alleging a legal 
title to realty, grant an injunction to restrain 
^persons in possession of an estate from com- 
mitting malicious and de.-tructive waste. Talhnt 
>{Earl) V. Srott. 4 .K. <S; J. 96 : 27 L. J., Gh. 273 ; 
4 Jur. (X.S.) 1172 ; 6 W. E. 209. 

Such a case must be clearly made out, and 
.a more general allegation that the tenant has , 
‘Cut down a considerable quaiitity of timber, 
csome of which was of an ornamental charac- 
ter, and other portions of which were unripe 
■for cutting, is insulllcient. Ik. 

The authorities as to the jurisdiction of the 
'■court to interfere at the instance of parties 
claiming real property under a legal title, by 
appointing receiver of the rents and profits, and 
3iy injunction to restrain waste, examined, lb. 

They establish these propositions : 1st. In the 
-absence of fraud, and where there is no privity 
between the parties, the court will not inter- 
■fere, at the instance of a person so claiming, to 
.•grant a receiver against parties in possession, 
^ndly. ISTor will it interfere at the like instance, 
fo restrain waste, except malicious or destruc- 
tive waste; e.g. by pulling down the capital 
messuage, stripping the estate of its timber, or 
other like acts, which no owner would do, or 
which would destroy the property before they 
could be arrested at law. 3rdly. But flagrant 
acts of this exceptional character would, at the 
present day, be restrained, and that before judg- 
meiit at law ; and notwithstanding plaintiff was 
out of possession, and his title denied on oath 
by the defendant. Ih, 

Taking Timber.] — Injunction to restrain 

defendant in possession from stripping an estate 
of timber, granted upon a motion by a plain- 
tiff claiming under a title at law. Beale v. 
CYi2);ps, 4 K. & J. 472. 

Threat to Commit Waste.] — To the bill 

of a plaintiff, alleging that, under a settlement 
thereby stated, he was entitled to an estate, of 
which the defendant was in possession, and had 
been so for nineteen years, that the plaintiff had 
ziot discovered his title until a very recent 
period, and that he had since brought an eject- 
ment against the defendant to recover the pre- 
mises, which action stood for tnal at the next 
assiises, and praying an injunction to restrain 
the defendant from cutting down and selling' 
ornamental and other timber of great value, and 
thereby occasioning irreparable injury to the 
estate, which the bill charged that the defen- 
<lant threatened and intended to do ; a demur- 
rer, for want of equity, was allowed. Laren^ 
port V. Lavenport, 7 Hare, 217 ; 18 L. T., Ch. 
163 ; 13 Jur. 227. 

Trespasser.] — Injunction against a mere tres- 
passer committing wast'e, not granted. 3Iogg v. 
llogg-) Dick. 670. 

The tendency of the authorities upon the sub- 
ject of injury to real property is to break down 
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the old distinction that existed between waste 
and trespass. Lowndes v. Betth, 4 Isk R. 609 ; 
,33 L. J., Gh. 451 ; 10 Jur. (n.S.) 226 ; 10 L. T. 
55 ; 12 W. R, 399. 

^^here a defendant is in possassion of an 
estate, and a plaintiff claiming possession of it 
seeks to restrain him from cutting down trees 
and digging sods, and other suchlike acts, the 
court will not interfere unless the act.s com- 
plained of amount to such fiagrant instances of 
spoliation as to justify the court in departing 
from the general rule. 7 b. 

Where a plaintiff is in possession and the 
person doing the acts complained of is an utter 
! stranger, not claiming under colour of right, 
then the tendency of the court is not to grant 
an injunction, unless there are special circum- 
stances, but to leave the plaintiff to his remedy 
at law ; though, if the acts tend to the destruc- 
tion of the inheritance, the court will grant an 
injunction. Ib, 

But, where a plaintiff in possession seeks to 
restrain one who claims by an adverse title, the 
tendency of the court will be to grant an in- 
jnnetion ; at least when the acts committed 
do or may tend to the destruction of the estate 
2b. 

Where a person, not being in possession of an 
estate, claimed it as heir-at-law, and entered 
upon it, cut dow’n trees, and cut sods, and 
threatened to repeat his conduct in order to 
establish his alleged title as against the posses- 
sor, who by himself and his ancestors had been 
in possession of the estate for upwards of eighty 
years : — Held, upon bill filed by the possessor 
against the claimant, that, as the acts of the 
defendant might be injurious to the inheritance, 
he must be restrained by injunction from com- 
mitting them. Ih. 

The jurisdiction against waste by injunction 
and account, applied to trespass by exceeding 
a limited right to enter and take stone from a 
quarry, being a destruction of the inheritance 
as in the case of timber, coal, &c., and the dis- 
tinction between waste and trespass therefore 
disregarded. Thomas v. Oakley, 18 Ves. 184 ; 
H E. E. 181. 

Injunction to restrain a party claiming by an 
adverse legal title from committing acts or tres- 
pass, alleged to be productive of irreparable 
waste, refused, under the special circumstances 
of the case. IlaigJb v. Jayger, 2 Coll. 0. 0, 
231. 

Jurisdiction.] — Semble, that, although a 

man be in full and complete possession of an 
estate, by a title adverse to another who claims 
it against him, and there be no privity between 
the parties, and the party in possession swear 
that his own title is just and valid, or that the 
title of his adversary is unjust and invalid, that 
state of things does not prevent a court of equity 
from interfering (before judgnient at law or 
decrees in equity) to restrain the party in pos- 
session from committing waste upon the inheri- 
tance, 1 h. 

Cutting Timber.] — In 1859 H. brought 

ejectment against B, to recover a piece of wood- 
land. S* set up adverse , possession for more 
than twenty years, and the action was discon- 
tinued. H. shortly afterwards tcok up his 
residence in a house close to the wood, and 
frequently walked in the wood, turned cattle 
into it, and out the brambles there. In 1873 ho 
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cut down a tree in the wood, and threatened^to 
cut more, upon which S, filed his bill for an in- 
junction Held, that, after H. had, by bringing 
ejectment, admitted S. to be in possession of the 
wood, the acts done by H. must be looked upon 
only as acts of trespass not putting him into 
possession, and that S., being in possession, was 
enti tled to an interlocutory injunction to restrain 
him from cutting timber. Stanford v. Murl- 
stone, L. K. 9 Ch, 116 ; 30 L. T. 140 ; 22 W. B. 
422. • 

Possession under Purchase.] — Injunc- 
tion against cutting timber in the case ^ of 
trespass, vin. by a person having got possession 
under articles to purchase. Oroelcford^, Alesc^ 
ande)\ 15 Ves. 138 ; 10 B. B. 44. 

Collusion with Tenant.] — Injunction ; 

against trespasser cutting timber by collusion i 
with tenant, without prejudice to case of a I 
mere trespasser. Court horjje v. Ma^plesden, 10 
Yes. 290. 

J. ACCOUlsT. 

Eight to,] — The right to an account in equity 
of the proceeds of timber wrongfully felled in 
commission of waste is only incident to the right 
to an injunction, Hlggin'botliam v. Hawldns^ 
41 L. J., Ch. 828 j L. B. 7 Ch. 676 ; 27 L. T. 328 ; 
20 W. B. 955. 

Admission that any timber has been wrong- 
fully cut gives right to account. S, €% Zee v. 
AlsUm, 1 Yes. J. 82. 

Tenant for life cannot have an account of what 
was underwood cut wrongfully by a preceding 
tenant. Plr/ot v. Bullock, 1 Yes. J. 479 ; 3 Bro. 
C. C. 589 ; 2 B. B. 148. 

Where tenant for life, unimpeachable of wmste, 
cuts and sel!,s timber jjlanted for ornament or 
shelter, the proceeds of that timber belong to the 
person having then the first vested estate of 
inheritance ; and parties having intervening 
estates for life have no right to an account of 
the proceeds of the timber so cut, or to have such 
proceeds invested upon the same trusts -with the 
lands, Ormond v. Xyyinerdey, Butler v, Ay'/i- 
mrsley, 15 Beav. 10. n . ; 7 L. J. (O.S.) Oh. 150; 

8 id. 67. 

A tenant for life, without impeachment of 
waste, of estates felled and converted to his own 
use timber grooving thereon. The tenant in tail 
in remainder filed a bill to restrain the cutting 
of the timber, and for an account of the timber 
already felled. The tenant for life refused to 
account on the ground that he w^as entitled to 
the timber in right of his interest in the estate : — 
Held, that the tenant for life must set forth the 
accounts. Kewry ( Viscount') v. Mlmorey {Earl), 
24 L. T. 15 ; 19 \Y. B. 271. 

Case in which an account of timber felled 
duriTig the life of tenant for life, <kc., refused on 
account of the power given to trustees being 
void, (&c. Eerrcmd v. Wllsim, 4 Hare, 344; 15 
L. J., Ch. 41 ; 9 Jur. 860. 

Against Tenant for lives, Eenewable.] — ^Lord 
Chaiicelloi* Manners -would not restrain a. tenant 
for lives, -with covenant for perpetual renewal, 
from cutting timber, though it did not appear 
when planted : — Ordered, that the defendant 
do keep an account of the produce, and let 
plaintiis proceed at law- CoiioUy v. Ely {Zord\ 

2 Moll. 515. 


For Timber Cut for raising Portions,] — 
Tenant for life shall not account for value of 
timber cut down in order that it might be 
applied towards raising portions. Saville v. 
SaviUe, 2 Aik. m. 

Payment of Debts.]— A. devises lands incum- 
bered with debts to B. for life, remainder to 0. 
in fee ; B. cuts down timber from the estate : 
decreed to pay two-fifths of the debts and 0. the 
remaining three-fifths, and B. to account for the 
timber which he had cut, and this to be taken as 
part of the three-fifths which the remaindermans 
was to pay. James v. IZales, 2 Yerii. 267 ; Pre. 
Ch. 44. 

Liability of Estate of Deceased.] — Equitable 
waste by tenant for life is a breach of trust, and 
his assets after his death are answerable. Or-- 
mond (JMarquis) v. Kynnerslnj, 5 Madd. 369 ; 21 
B. B. 313. 

Where a wrong has been committed, the 
wrongdoer must sufier from the impossibility of 
accurately ascertaining the amount of damage. 
Leeds (Bulte) v. Amherst QEarl), 20 Beav. 239. 

Executors.] — Therefore, where an account 

of the equitable waste committed by a tenant 
for life was directed to be taken against his 
executors, which it was found impossible to take 
accurately, and the master had arbitrarily 
charged the executors, his report was supporteci 
IhV ; ■ ■ 

Account against the representative of tenant 
for life, without impeachment of wmste, of 
dilapidations permitted by him in and about the 
mansion-house : — Befused. Lansdowne v. LanS'- 
doione, 1 J. &: W. 522 ; 21 B. B. 227. And see 
' S. 0. on demurrer, 1 Madd. 116 ; 15 B. B. 225. 

A bill by a landlord for an account of waste, in 
cutting timber, by a tenant in his lifetime, lies 
against the tenant’s executors. But where the 
waste bad been committed for fifty years during 
the tenant’s life, and the bill was not filed till a 
few years after his death, the account was refused 
as to all the waste in his lifetime, but granted 
with an injunction as to waste by the executoiu 
Fishmongers' Co. v. Beresford, Beat. 607. 

Practice— -Eight to Issue or Supplemental 
Suit.]— A plaintifi, having made a case by his 
bill for an inquiry and account as to equitable 
waste, and having had the opportunity of sup- 
porting that case by evidence, which he omitted 
to do, was not entitled to an issue as to that 
equity, nor to raise the question anew in a sup- 
plemental or other suit, although the bill as to 
that equity had not been dismissed by the decree. 
Newdigate.Y, Eewdiaate, 8 Bligh (K.s.) 734; 2 
CL & F. 601. 

Against Lessee — Title of Lessor — Timber 
Acts.] — The Irish Society in 1618 granted lands 
to the Fishmongers’ Company, reserving the 
timber. By deed of 1741, the society declared 
they would not claim trees thereafter planted, 
but that the company might cut them, so as they 
should bo first applied in the improvement of the 
estate. In 1747 the company demised to a lessee, 
excepting the trees, with liberty to themselves to 
Cut them for the improvement of their estates, 
according to their interest, but not for sale. He 
cut for sale : — Held, that neither the natui’e of 
their title nor the timber Acts were any objection 
to a suit by the company for an account and 
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hear the demurrer immediately. Co)Ut y. T/arj'is, 
Turn. & B. 5U ; 2i B. B. 108 ‘ 


injunction. Fi^kmoytjens' Co. v. Irish- Society ^ 
Beat. 607. 

When hatred by lapse of Time .] — See IjIMI- 
TATioNS, Statute of. 


Iv. INJUNCTION, PBOCEEDINGS BY. 

1. In Geneual. 

Grenerally.] — Injunction to stay waste. Pratt 
V. Brett. 2 Madd, 62. 

Injunction against waste by tenant. Kimyton 
V. Bee, 2 V. & B. 340. 


Denial of Waste.] — Defendant denjdftg’ he had 
committed waste since filing of bill, no induce- 
ment to refuse injunction. AU.-Geti. v. Burroivs, 
Dick. 128. 

Conditional.] — Where irreparable waste has 
been committed, and is about being repeated, 
the court will, without a positive affidavit of the 
facts, grant a conditional order for an injunc- 
tion, and restrain the party in the meantime if 
there be danger that the waste will be com- 
mitted before" such affidavit can be procured. 
Beere v. Ilmd, 7 Ir. Eq. R. 60. 

Continuing.]. — In case of an injunction to stay 
^vaste, the court will, on the answer corning in, 
use its discretion whether it is to be continued 
till the hearing or not ; and, in such cases, affi- 
davits may be read. Potter v. Chapman^ Amb. 
09 ; Dick. 146. 

Dissolving.] — If a defendant, by his answer, 
admits that he has committed waste before the 
filing of the bill, though he su’ears he has com- 
mitted none since, yet the court will not dissolve 
the injunction. Amri., 3 Atk. 4S5. 

Staying Judgment.] — Injunction to stay judg- 
ment wrongfully obtained in action of waste. 


Interpleader.] — Analogy bet^veen bill of in- 
terpleader and to restrain waste. Martlmus v 
Jlelmuth ^ in Ste.cetisoa v. Anderson, 2 V 

^ B. 212, II. 


Interlocutory.] — Injunction to stay waste 
only granted on interlocutory application. Kettle 
V. Corhln, Dick. 314. 

Ex parte.] — ^Although an injunction ex parte 
will not be granted to stay waste, yet an interim 
order will be given, with leave to discharge it, 
where the object of the application is to preserve 
property during litigation. A?uoyl v. Owens, 22 
L. J., Gh. 995 ; 1 W. R. 205, 207. 


Certainty.] — An injunction to stay waste will 
not be granted where it is doubtful whether the 
acts complained of are waste ; the plaintiff must 
first try the question of waste or no waste, at 
law. Zyon v. Wilkmso/i, 1 L. J. (o.s.) Ch. 155, 


Triviality — Delay.] — Injunction to stay wmste 
refused, the acts of waste committed being trivial, 
and the plaintiff's proceedings having been dila- 
tory. Barry v. Barry, 1 J. & W. 651. 

Intent to Commit Waste.] — A small degree of 
waste manifesting an intent to do more is suffi- 
cient for the court to act upon. Id. 653. 


3)eiay.] — In cases of wmste, it is the business 
of the reversioner to apply to the court promptly. 


Appearance.] — Injunction against waste not 
prevented by appearance the day before the 
motion. Allard v. Jones, 15 Yes. 605. 


jrant an injunction to stay waste In favour of an 
infant in ventre sa m^re. Wallis v, Ilodson, 2 
Atk. 117. ■■ 

At Suit of Creditor.]— The court will not grant 
an injunction to stay waste at the instance of a 
judgment creditor in a suit by him against the 
heir and administrator of the debtor; Ikalw v. 
Beeliett, 1 Y. & J. 339. 

By Person Indemnified.] — The court will not 
interfere to restrain the waste of a sub-tenant at 
the instance of his immediate landlord, if it 
appear that the latter has obtained an indemnity 
, against the claims of the head landlord. Keogh 
V. Oollim, Hay & J. 805. 

During Relation of Landlord and Tenant.] — 
bill is filed to stay Where the relation of landlord and tenant 
put in, the court will existed between the parties, the court has some- 
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times interfered by injunction to restrain waste, receiver, to restrain a contractor under the- 
tliouarb the locus in quo being the property of the 6 & 7 Will, c. 116, s. 162 (Grand Jury Act), 
landlord tvas not any part of the demised pre- from quarrying stones, for the purposes or public 
mise^; but, wdiere such relation does not exist, works, on the lands, over which the i^ceiyer is- 
the court will not interfere. Therefore, when appointed. 0 ICelly y, Gregg ^ Jon. & C. ^6, 
waste on the demised premises was commenced 

during the tenancy, and continued after the Beference.]-— "V^-here injunction to^stay w'asto 

tenancY had deicriiiined by persons claiming has been granted on petition, a reference vras- 
under "the late tenant, the court, after the de- made to inquire wdiat timber might be cut with 
termination of the tenancy, refused to grant advantage, «kc. Att.-Gen.Y, Marlborough 
injunction. Wriicoii v. Condran^ 1 Ir. Eq. B. 5 Madd. 280 ; 18 B. B. 273. 

3S0 

Parties — Security.] — ^Where a tenant for life,, 
Bunacy.] — Injunction to restrain waste issued without impeachment of waste, had sold a. 
without bill filed, in a lunacy matter, on a}»pli- quantity of timber trees, which the court after- 
cation of the receiver. C h binary 6 Ir. wards restrained him from felling, on the supposi- 

Eq. B, 409 ; 1 Jo. A Lat. 90, tion that it w’-onld be equitable waste, the court 

held that the purchasers of the timber were not 
Against lessee, Benewahle.] — Injunction in necessary parties to the injunction suit, but 
the nature of a ^vvit of estrepement of waste does required the plaintiff to give security to the de- 
not lie against a tenant holding under a lease fendant, not only for the value of all the trees- 
containing a covenant for perpetual renewal, which the defendant should be prevented from 
Calmi vr Gasou, 2 Sch. & Lei 561. cutting by the injunction, but also for any loss- 

or damage the defendant might incur or sustain; 
Against Purchaser.] — Injunction maybe ob- by reason of his being prevented from com- 
tained upon motion to restrain purchaser under pletiug the sale. Marher v. Marlier, 9 Hare, 1 
decree, not a party to cause, who has not paid 20 L. J., Clx. 246 : 15 Jur. 663. 
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equity, allowed. Davenport v. Duvotpnu'i^ 7 
Hare, 217. 

Writ of Estrepement.]— Tlie court will not 
entertain a motion for an injunction, in the 
nature of a writ of estrepement, to restrain 
waste, except where the title is clear. Dowo w 
Lucetj^ 1 ir. Eq. il. Oo. 

Between Bevisee and Heir.] — Injunction 
against cutting timber refused 'where the title 
■was disputed as between the devisee and heir-at- 
law. Smith V. Collycr, 8 Ves, 89. 

Injunction against felling timber for devisee 
against lieir-at-law in possession, admitting the 
waste, but disputing the 'will, refused. Beatty 
V. Beatty, 2 Moll. .641. 

Injunction against cutting timber, granted, 
although the 'will was not established and the 
title disputed as bet-iveen the devisee and heir-at- 
law. Finyal (Burl) v. Blahe. 2 Moll. 50. 

Injunction to shiy waste at the suit of the 
devisee in trust against heir-at-law in possession, 
\vho disputed the will, refused, and order affirmed 
on appeal by Lord (hiaiicellor Mariners, consider- 
ing the law of the court as settled in cases 
between heir-at-law and devisee, not to grant an 
injunction against defendant, who impeaches 
plaintiff’s title. The order reversed on I'e-hearing 
by Lord Chancellor Hart. S. 0,, id. 542. 

Befendant claiming Adversely.] — Injunction 
to stay ivaste not granted against defendant in 
possession claiming by an adverse title. Pilh- 
loortli V. Ilojiton, 0 Ves. 51. 

Befendant Improperly in Possession.] — Injunc- 
tion granted to stay waste against defendant, 
who insists on his o’wn title, but admits he 
received possession from plaintiff's tenant with- 
out plaintiff’s knowledge, in breach of tenant’s 
duty. JSvrway v. Jljive, 19 Ves. 154 ; 12 B. B. 
157. ‘ ' . j 

Befendant Liable to be Bispossessed.]— The 
court will not interfere, by way of injunction, to 
stay waste where the defendant may be turned 
immeriiately out of possession. J/ortimer v. 
Cottrell, 2 Cox, 205. 

Befendant having Beficient Interest.] — 'Where 
the plaintiff in the cause had obtained an order 
for a receiver, and was proceeding to cut timber 
upon the estates before the receiver had been 
appointed, the court refused to grant an injimc- 
sion upon the application of the defendant, it 
appearing that the latter who was the agent of the 
owner of" the estates (also a defendant) had no 
interest in such estates and no authority from 
his principal to make the application. Jliintev 
V. NoahMs, 15 L. J., Ch. 320 ; 10 Jur. 771. 

3. Affidavit m Suppout. 

Setting out Title,]— In an order to obtain an | 
iu junction to stay \vaste, the affidavit must set | 
out a particular title. Whitelegg v. Whitelegg, : 
1 Bro. C. C. 57. 

Certainty.]— Where an affidavit was made in 
order to obtain an injunction to restrain waste, 
the court thought the affidavit certain enough by 
reason of the reference it had to the bill, Bradly 
V. Stratehy, Barnard. 399. 


! Extent.] — In the case of waste it is not siitii- 
' cieut to swear to information of the iiitentiou, 

' The affidavit must go either to an act or threat of 
waste. JIannay v. 7\BBnU're, 11 Yes. 54. 

Ex parte.] — Ex parte application for special 
injunction to stay waste should be promptly 
after knowledge of such waste ; and affidavit in 
support shouiil state when party came first to the 
knowledge of such waste. Calvert v. Crey. 
before vice-chancellor 22nd February, 18550. 

Admissibility.] — A plaintiff in a bill for an 
injunction to stay waste cannot read a siipph*- 
raental affidavit in support of a conditional m'dcr 
for the injunction. The proceedings under such 
a bill are peculiar to Ireland. Joley v. Stoekley, 
1 Hog. 247. 

Cutting Turf.] — To obtain an injunction 
against a tenant to stay waste in cutting turf, 
the affidavit must state that the turf was cut for 
the purpose of sale, the tenant being cntitleii tc> 
fire bote. Be Salle v. Cruemn. 1 Ball k B. 188. 

Breaking up Meadow.] — Affidavit verifying 
bill for an injunction to restrain waste by break- 
ing up ancient meadow should state deponent's 
knowledge of the laiicl for a considerable period 
(sembie, twenty years), and that it had not bjcn 
ill tillage during that time. Leave given to file 
affidavit to that effect. Creagh v. I'armiehaeL 
7 Ir. Eq. B. 334. 

4. Costs. 

Eight to.] — If a suit for an injunction to re- 
strain waste is forced to a hearing by the conduct 
of the respondent, the petitioner, if successful, 
will be entitled to his costs of suit. Dunmny v. 
Bunne, 15 Ir. Ch. R. 278. 

Costs of proceedings for an injunction in the 
nature of a writ of estrepeme]it, and which does 
not pray an account or answer, are seldom if ever 
given to the landlord. ChatteHon v. White, I 
Ir. Eq. B. 200. 

A. L. 


WASTES. 

See COMMON— COPYHOLD. 


WATCHING AND 
LIGHTING. 

See LOCAL GOVBENMKNX— METEOPOLIS. 


WATER. 

[By J. EirCHIE.] 

A. Navigable Eivees.' 

1. Rights and Iiwidevti. 
a. Generally, 1880. 

J. The Thames; 1884. 
e. Of Pishing.— &e PiSH akd 
Pishebies. 
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2. Tovoing-Tatlis^ 1890. 

3. OhstructUm or Injury. 

a. What Amounts to, 1893. 

d. Actions for, 1903. 

e. Indictments for, 1904. 

B. Canal and Navigation Companies. 

1. B>r.g7(latio}i of Cowpanies, 

a. Shares, 1908. 

^ h. Accounts, 1907. 

2. Ptirehase of Lands, 1909. 

3. Bight of Supjwrt, 1914. 

4. Constructhm of Works, 1916, 

5. Loa.se and JInrfgage of Canals, 1917. 

6. Lialrility to Bepair, 1918. 

7. Liability to Fence, 1920. 

8. LiaUlityfor Ocerfloio of Water, 1921. 

9. Liability for Obstructing and Fouling 

Water, 1925. 

10. Tolls. 

a. Taking and Amount, 1926. ! 

b. Reducing and Varying, 1930. i 

o. Distraining for, 1932. ! 

Extinguishment, 1933. 

11. Bights and Privileges of Taking and 

Using Water. 

a. Bights of Company, 1933. 

b. Eights of Other Persons, 1937, 

12. Other Bights, 1940. 

13. Bating of— See Bates and Bating. 

C. Streams. Non-Navigable Bivees and 

Watercourses. 

1. Bights and Inekleyits of, 

a. Generally. 1944. 

b. Ordinary Streams and Bivers. 

i. Definition, 1946. 

ii. Property in Soil, 1946. 

iii. Use of Water, 1949, 

c. Watercourses, 1952. 

d. Drains and Pipes, 1954. 

e. Subterranean Water, 1955. 

/. Wells, 1956. 

2. Acquisition of Bights. 

a. By Prescription, 1958. 

b. By Grant, 1965. 
e. By Licence, 1973. 

3. Luty of Keeping Clean, 1975, 

4. Infringenient of Bights. 

a. Diversion and Abstraction of Water, 

1976, 

b. Obstruction, 1981, 

c. Pollution, 1984. 

5. Proceedings and Evidence, 1992. 

D. Waterworks Companies. 

1. General Powers, 1997. 

2. Liability. 

a. Compensation, 2004. 

b. Injuries due to Defective Works, 

; ■.',7-, V, '2006. 

e. Escape of Water, 2008. 

d. Pollution of Water, 2010. 

' e . Bates.— B ates and Bating* ' 

3. Bights agaimt others Persons, 2011. 

4. Supply of Water. 

. , <^.,.Gene?al Duties,- 20X4 

V Bight® agatoftiOoniu^ 




I c. Bates. 

i. Amount, how Calculated, 2022. 

ii. Persons Liable, 2027. 

iii. Becovery of, 2029. 

B. Injuries by Water, 2031. 


A. NAVIGABLE BIVERS. 

1. Bights and Incidents. 
a. G-enerally. 

Navigable River, what is.] — A river or a creek 
into which the tide flows is not therefore neces- 
sarily a public navigation. Bex v. Ilontague.h 
D. & B, 616 ; 4 B. & C. 589 ; 4 L. J. (o.s.) K. B. 
21 ; 28 B. B. 420. . . . ^ . 

' The flux and reflux of the tides is pnma facie 
evidence of a navigable river. 3Iiles v. Bo.u\ l 
Marsh. 313 ; 5 Taunt. 70.5 ; 15 E. E- 623 S. 
Murphy v. Ryan, It. E. 2 0. L. 143 ; lb M . E. 

SIS. 1 

But not absolutely inconsistent with an exclu- 
sive right. Ib. 

On a question whether a creek is a pubiic 
navigable river or not, instances of persons going 
up it for the purpose of cutting reeds, and on 
parties of pleasure, without the consent of the 
person claiming exclusive property in the creek, 
are evidence sufficient for the jury to presume it 
^ to be a public river. Ib. 

When Affected by High Tides.] — An in- 
formation was laid against the appellant for un- 
lawfully fishing in a river wherein the respon- 
dents had a private right of fishery. It was 
proved that the river was navigable, and that at 
the place where the appellant fished the water 
was not salt, and that in ordinary tides it vt as 
unaffected by any tidal influence, but that upon 
the occasion of very high tides the rising of the 
salt water in the lower part of the river dammed 
back the fresh water, and caused it upon those 
occasions to rise and fall with the flow and ebb 
of the tide. The appellant contended that the 
river being navigable and tidal at the place in 
question, there was a presumption that the 
public had a right to fish there, and that the 
jurisdiction of the justices was therefore ousted 
by a reasonable claim of right : — Held, that the 
river at the place in question could not be con- 
sidered as tidal within the meaning of the rule 
of law w'hich gives the public a right to fish i'u 
navigable tidal rivers, and therefore there was 
no claim of title set up sufficient to oust the 
justices’ jurisdiction. Beece v. Milter, 51 L. J., 
M. C. 64; 8Q. B. D.G26. 

Nature of.] — ^A navigable river is^ a piiblic 
highway navigable by all her majesty’s subjects 
in a reasonable manner and for a reasonable pur- 
pose. Original Hartlepool Collieries Co. v. Gibb, 
46 L. J., Ch. 311 ; 5 Ch. D. 713 ; 36 L. T. 433. 

A navigable river is a public highway, and all 
persons have a right to come there in ships, and 
to unload, moor, and stay there as long as they 
please ; but if they abuse that right, so as to 
work a private injury (as to interrupt the enjoy- 
paent of a private fishery), they are liable to an 
action. Anon., 1 Camp. 517, n. 


Extinction of.]— A public right of navigation 
on a, river or r creek may be extinguished 
either by legal means, ^ act of- 
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a writ of ad quod damnum, or an order of 
commissioners of rivers, or by natural causes, as 
the retreat of the sea, or a deposit of silt and 
mud. : . 

Where a public road obstructing a creek which 
is iinnaYzgablc, has existed beyoncl living meinoiy, 
the law will presume that the public right of 
navigation has been destroyed by some one of 
the means above mentioned. Ih. 

Eiparian Proprietors.]— -The owner of the land 
abutting on a tidal navigable river has, jure 
natune, a right of access to and from the stream 
wholly distinct from the right of navigation 
which he enjoys in common with the rest of the 
public. Lyon v. Fkhmonyers' Co., 46 L. J.. Ch. 
68; 1 App. Gas. 662; 35* L. T. 569; 25 W R. 
165— H. L. (E.) 

There is no distinction between the position 
of a riparian owner of land abutting on a tidal 
and that of an owner of land abutting on a 
non-tidai stream, as far as regards right of 
access from the stream to his own land, and vice 
versd. I b. 

Such right of access is a private right distinct 
from the right of navigating the stream, which 
is common to the riparian owner and the rest of 
the public, and it is not to be interfered with by 
a licence to embank, under s. 53 of the Thames 
Oonservancy Act, 1857 (20 &: 21 Viet. c. cxlvii.), 
but is protected by s. 179 of that act. Ib. 

There is no distinction in principle between 
riparian rights on the banks of navigable or 
tidal, and on those of non-navigabie rivers. In 
the former case, however, there must be no 
interference with the public right of navigation ; 
and in order to give rise to riparian rights the 
land must be in actual daily contact with the 
stream, laterally or vertically. Lyo?i v. Fish- 
‘umigors' Co. (1 App. Gas. 662) followed and 
held to be applicable to every country in which 
the same general law of riparian rights prevails, 
unless excluded by some positive rule or binding 
authority of the lex loci. Forth Shore lly. v. 
PUm, 59 L. J., P. C. 25 ; 14 App. Gas. 612 ; 61 
L. T. 525— r. 'G. 

In <a public navigable river, twenty years’ pos- 
session of the water at a given level is not con- 
clusive as to the right. Vooqht v. Winch. 2 B. & 
Aid. 662 ; 21 H. R. 446. 

The rights of a riparian proprietor against 
adjoining or opposite riparian proprietors are 
not greater in respect of a tidal than in respect 
of a non-tidal river. Att.-Gen. v. Lormlale 
(Furl), 38 L. J., Ch. 335 ; L. R. 7 Eq. 377 ; 20 
L. T. 64 ; 17 W. R. 219. 

The right to the soil of a navigable river is 
not by presumption of law in the owners of the 
adjoining lands. Pex v. Sm/tth, 2 Dougl. 411. 

A party claimed a right to use a navigation, 
in respect of his occupation of a close abutting 
on the stream. This close formed a part of the 
King’s Head Inn, until hve years before the 
action was brought, when it was detached, and 
all the acts of the user of the navigation, which 
were proved, were exercised by the occupiers of 
the King’s Head Inn, before the property was 
divided Pleld, that there was no evidence to 
support the . right to a verdict, as on such evi- 
dence a grant could only be presumed to the 
occupiers of the inn, Powen v. JLlll, 2 Scott, 
535 : 2 Bing. (is^.C.) 339 ; 1 Hodges, 334 ; 5 L. J., 
0. P. 77. 

An owner of land at the side of a public 
navigable river has no right to erect on the 


bed of the river, for the benefit of his own 
trade, any structure, whether any actual ob- 
struction to the navigation of the river will 
or will not be thereby occasioned ; and any 
benefit to his owm trade is too remote to be held 
for the advantage of the public generally, and 
so to justify the erection. Aft.-Gen. v. Ferry. 
L. R. 9 Ch. 423 ; SO L, T. 215 ; 29 W. R. 395. ' ' 

A riparian proprietor may have a private right 
of access to a navigable river distinct from his 
right as a member of the general public.* Att~ 
Gen. V. Thames Consermtars, 1 N. R. 121 ; 
1 Hem. & M. 1 ; 8 Jur. (K.s.) 1203 ; 8 L. T. 
0 ; 11 W. B.163. 

Incidental Eights — Dredging Foreshore. ] 

— The Clyde Navigation Trustees, being em- 
powered "by ss, 76 and 84 of 21 & 22 Viet, 
c. 149, to dredge the bed of the River Clyde to a 
depth of seventeen feet, cannot be interdiotetl 
from dredging ground whicli has been declaretl 
the property of the riparian owner, subject to 
any right which the public may have over it, 
and subject also to any rights conferred on the 
trustees by their acts of parliament: — 8o held, 
affirming the decision of the court below, but 
without prejudice to the question of their liability 
' to subsequent compensation for damage. Plan- 
tyre (^Lordl) V, Clyde Faxlgtitlon Trustees, 6 
xipp. Gas. 273 — H. L. (Sc.) 

Sale of Water by— Preferable Eight of 

Purchaser. ]• — A vendor by deed sold a piece of 
land on the banks of a navigable river, “ to- 
gether with a quantity of water-power equivalent 
to fifty horse-power, to be taken from the water- 
power and dam of the said vendors outlie North 
River, and now in use to run their manufacture,'’ 
<S;c., with a “ promise of warranty against all 
trouble and hindrances generally whatsoever,” 
except during such times as the dam across the 
river should be out of order, and should be re- 
quired for the purpose of putting it into repair, 
it was further agreed that the purchaser should 
have the right to require another fifty hoi'se- 
power upon stated terms, which right he subse- 
quently exercised : — Held, that under the deed 
the purchasers had a right to take water from 
the reservoir to the extent of 100 horse-power in 
priority to the vendor or any purchaser from 
him subsequently to the deed of sale, and that 
the vendor or his assignees could not deprive the 
purchasers of the right by claiming a right to 
the water as members of the public : — Hel<i,also, 
that the fact that a river is navigable cannot pre- 
vent a riparian owner from acquiring an interest 
in its water-power, whicli he can sell along with 
and as appurtenant to a parcel of his land. 
Ilamelin v. Panner7na)i, 64 L. J., P. 0. 66 ; 
[1895] A. 0. 237 ; 11 R. 368 ; 72 L. T. 128 ; 43 
W, R. 639 ; 60 J. P. 22— P. C. 

liability to Fence Land.]— By the Glas- 
gow Police Act, 1886, s. 384, the master of works 
may by notice “ require any proprietor or occu- 
pier of a land or heritage ” within the city to 
fence the same, or repair any chimney-stalk or 
flue, or chimney-head or can, or any rhone, sign- 
board, or other things connected with or apper- 
taining to any building thereon, which appears to 
be dangerous ” i-— Held, affirming the decision of 
the court below, that the^ statute gave no power 
to the master of works in Glasgow to compel a 
riparian proprietor to fence his land off from a 
tidal ami navigable river, although a right-of* 
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where no special consideration is offered in re- 
turn for such toll, is bad, and cannot be supported 
by any length of enjoyment. 

Bights of Conservators.] — An act, authorising 
persons to repair and cleanse a navigable riveiv 
does not authorise thenr make a passage to a, 
new wharf on such river. Partherlahe v. 2Iasu)u 
2 Chit. 658. 

Bights of Trustees.] — Seinble, that the 
trustees of a river which has been made navi- 
gable by act of parliament, are not to be 
cVjnsidered as occupiers of the soil of that river,, 
unless it has been specially vested in them by 
that act. Rex v. Trustees of the Rlrer Weaver^ 
7 B. & G. 70 ; o L. J. (o.s.) M. C. 102. 

Stealing Oysters. — In support of an indict- 
ment for stealing oysters in a tidal river, it is 
sufficient to prove ownership by oral evidence,, 
as, that the prosecutor and his father, for forty- 
five years since 1815, had exercised the exclusive 
right of oyster fishing in the locus in quo ; and 
that in 1846 an action had been brought to 
try the right, and a verdict been given in favour 
of the prosecutor. Iteg. v. JDoionlng^ 23 L. T. 
398 ; 11 Cox, 0. C. 580.' 

“Vessels usually Navigating thereon.’’] — 
Under the Trent Navigation Act of 1858, it is 
provided that the commissioners thereunder shall 
maintain the navigation of the river so as to 
enable vessels usually navigating thereon to 
carrj^ a burthen of forty tons at the least, and 
shall maintain the haulingq)aths and ways by 
the side of the river for hauling, towing or 
drawing by men or with horses, vessels using the 
navigation; — Held, that, although previous to 
tlie passing of the act steam tugs were not in use 
upon the river, yet that the terjn “vessels” in- 
cludes steamers, and the use of them uixm the 
Trent is lawful. JIaxtin v. Leavers^ 46 J. F. 807* 


Effect of Accretions.] — The mutual rights of 


the owner of the bed of a river by virtue of a 
■eral fishery and the riparian proprietors are 


several fishery and the riparian proprietors are 
not affected *by accretions to the bed or by the 
lowering of the level of the water, so long as 
the accretions or the soil from which the river 
has receded still remain part of the bed of the 
river. Whether, as between the owner of the 
bed of the river and a riparian proprietor, the 
doctrine of accretion applies where the line of 
demarcation between the land of the riparian 
proprietor and the river is in existence and 
clearly defined, quaere. Ih. 

Bights of Crown.] — There is no authority to 
show that the crown is of common right en- 
titled to land covered by water, where the water 
is not running water forming a river, but still 
water forming a lake. Bristou) v. Cormican^ 3 
App. Cas. 641 — H. L. 

A navigable river is a public highway for 


b. The Thames. 

Conservators — Election of.] — Corporate bodies 
entitled to vote at elections for Thames con- 
servators cannot, under s. 22 of toe Thames 
Conservancy Act, 1894, give proxies to electors 
other than their own officers or shareholders. 
The return of the persons elected, made by the 
returning officer under s. 23 of the Thames 
Conservancy Act, 1894, is final and conclusive, 
atid cannot be questioned by quo warranto, as 
such returning officer acts judicially in the 
matter. Section 25 of the same act cures such 
an error or irregularity as the receiving and 
counting of invalid proxies. Reg. v. Siinmel^ 
64 L. J., Q. B. 515 ; [1895] 1 Q. B. 815 ; 15 E. 
380 ; 72 L. T. 572 ; 7 Asp. M. 0. 595 ; 59 J. P, 
375. 
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use of the river for the purposes of navigation. 
lip,v V. Groscowr (Lord)^ 2 Stark. 51] ; 20 E. E, 
732. xiiid see Ilex v. 2 Stark. 53(5. 

Erection of Piers or Works.] — The Thames 
Conservancy Act, 3857 (20 k, 21 Yict. c. cxlvii.), 
authorises the conservators of the Thames to 
grant to the owner of any land fronting the 
river a licence to make any pier or other work 
immediately in front of his land, and into the 
body of the river, upon payment of such 
reasonable consideration as directed by the act, 
and subject to sucli conditions as the conserva- 
tors shall think fit to impose, and by a saving 
clause none of the powers of the act are to 
abridge any right, claim or privilege to wliich 
any owner of lands on the banks of the river 
is entitled : — Held, that the conservators had 
power under the act to license the erection of a 
platform interfering with the navigation of the 
river. Kear-ns v. Cordicaitiev^d Ck, 6 C. B. , 
(N.s.) 3S8 ; 28 L. J., C. P. 285 ; 5 jur. (x.s.) 

1216. I 

Under the same act, the conservators of the 
Thames were empowered to erect piers at any 
convenient place, of such form and construction 
as they should deem advantageous to the public, 
and causing the least obstruction to the naviga- 
tion. The plans were to be first approved hy 
the admiralty : — Held, that a court of equity 
had no jurisdiction to interfere by injunction at 
the suit of the attorney-general, on the ground 
of the alleged inconvenience of proposed piers ; 
or, at most,^ that it could only interfere where it 
was shown that the piers would be eritirel}^ use- 
less. AU.~Gen.^\ Thames Consenuitors^ 1 Hem. 
.k M. 1 ; 1 H. R. 121 ; 8 Jur. (K.s.) 1203; 8 L. T. 

9 ; 11 W. R. 163. 

The statute directed that, whenever the con- 
servators should remove or obstruct the free use 
and enjoyment of any public stairs or landing- 
] daces marked by the watermen's company, 
they should erec:. equally convenient stairs or 
landing-places in substitution for them ; — Pfeld, 
that the substitution of new stairs or landing- 
places was not a condition precedent to the 
removal or disturbance, and that where the 
conservators had prepared plans for piers which 
would interfere with such old stairs without 
showing any adequate provision in substitution 
for them, a court of equity would not assume 
that the duty would be neglected, and would 
not interfere at the suit of the attorney-general 
to restrain the works until proper substitutes 
should be provided for the old stairs. Ih. 

The conservators having a right to obstruct 
the stairs in the first place, the remedy, if 
afterwards they do not erect others equally 
convenient, is by mandamus. Ih, 

The court, distinguishing the right of access 
to a public right of way itself, will restrain the 
conservators from depriving any person having 
a right of access to the river from his own land, 
of such access. Ih. 

But if such access is merely hindered by the 
impediment which the conservators’ works 
cause to all persons navigating the river, the 
court wiir .not interfere, although the land- 
owners may suffer substantial damage thereby. 
Ih, 

The city of London by licence granted a com- 
pany permission to form a floating pier on the 
Thames, such pier to remain during pleasure, and 
to take tolls on all passengers landed at the pier. 
Under the powers conferred upon them by the 


Thames Embankment Act, 1S62, the board of 
works took the floating pier from the company* 
and agreed to pay them a certain sum and to 
construct a new landing-stage in lieu of the old 
pier, and to appropriate it in perpetuity to the 
benefit of the company. The Thames JSmbank- 
ment Act, 1868, purported to give validity to this 
agreement. On a bill by the conservators of the- 
Thames (in w'bom all the estate of the city of 
London in the bed, soil, and shores of the river- 
had become vested by the Thames T’onservtliicy 
Act, 1857) to restrain the company from con- 
tinuing ill possession of the landiiig-.stage con- 
structed in lieu of the old pier : — Held, that the 
company was entitled to the use of the pier only 
on sufferance, and at the pleasure of the con- 
servators of the Thames ; that the board of 
works had no power to convert the licence at 
pleasure into an irrevocable licence ; and that 
the act which purported to give a validity to the- 
agreement between the company and the board 
of works did not affect, the rights of the con- 
servators of the Thame.s. Thames Cv7iserviitor& 
Y. S, M. Ry., 24 L. T. 246. 

Held, also, that their proper remedy was by 
bill in equity, and not by ejeetinent. Ih, 

Where the metropolitan board of works carried 
a pipe connected with a sewer some distance 
into the Thames, and protected the mouth of it 
by driving piles into the bed of the river, wdiich 
piles damaged a vessel : — Held, that as the board 
had not obtained the approval of the board of 
admiralty of the works as required by 21 A 22: 
Tict. c. 104, s. 27, they were liable in an action 
for obstructing the free navigation of the river* 
and that although the act gave them power to 
erect works on the soil or bed of the river 
Thames, yet nevertheless it was a condition 
precedent "to the erection of such works that , 
they should obtain the ap|)roval of the board 
of admiralty, and that the approval of the con- 
servators of the Thames was not sufficient. 
B^'oioilow V. Metrojmlita n Board of Works, 13 
0. B. (N.s.) 768 ; 31 L. J., C. P. 140 ; 8 Jmv 
(N.s.) 891 ; 6 L. T. 187 ; 10 W. R. 384. Affirmed 
16 0. B. (N.s.) 546 ; 33 L. J., C. P. 233 ; 12 W. R. 
871-~Ex. Ch. 

Compensation for Taking Wliarf or Pier.j — 
A wharf owner, who has not any special ease- 
ment or privilege over the bed or soil of the river* 
but only the common right of passage to his pro- 
perty, has neither an easement over nor a right 
in land, within the enlarged definition given to 
that word by s. 4 of the Thames Embankment 
Act of 1862 (25 k 26 Viet. c. 93). lUaaey v* 
Iletrojjolitari Board of Works, 3 H. R. 669 ; 33 
L. J., Ch, 377 ; 10 Jur. (N.s.) 333 ; 10 L. T. 60 
12 W. R. 619. 

A person so situated, therefore, whose land is 
not taken, but "whose right of passage is in- 
juriously affected by the works authorised by 
the 25 *& 26 Viet. c. 93, has no right to com- 
pensation before those works are proceeded 
with ; but, having regard to the provisions of 
that act, and of the various acts incorporated 
therewith, his right to compensation arises wffien 
his damage is completed, and his remedy is 
under s. 68 of the Lands , Clauses Act, or by 
arbitration alone. Ih. 

Where damage is occasioned to a party whose 
premises are not entered upon, but are in- 
juriously affected by the exercise of the powers 
given by the 25 k 2f> Yict, c. 93, and for which 
damage compensation is required to be made,. 
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the parraent, ascertaining, or depositing of the 
jainount of compensation is not a condition 
precedent to the commencement of the works 
which occasion the damage. Ih. 

The Temfde pier, erected under a licence from 
the conservators of the Thames, determinable by 
.seven days’ notice, was purchased and managed 
.by a company. The metropolitan board of 
works, under the provisions of the Thames 
Embankment Act of 1862 (which incorporates 
the*Lands Clauses Act of 1815, with the addi- 
tional provision that the word “ lands ” shall 
include easements and interests in land, and 
which gives express power to alter and divert 
piers), altered and diverted the pier temporarily, 
to enable them to prosecute the embankment 
works, yet not so as to interrupt the use thereof ; 
and proposed eventually to build, as nearly as ! 
might be at the same spot, a new pier in the 
place of the old one. The conservators refused 
to grant any licence to the company with respect 
to the proposed new pier : — Held, that the metro- 
politan board were not taking or permanently 
using any land or easement belonging to the 
company, and consequently w^ere not bound to 
comply with the terms of s. 81 of the Lands 
Clauses Act before dealing with the pier in the 
manner mentioned. Tpniple Pier Co. v. Metro- 
jmlltmi Board of Worhs^ 34 L. J., Ch, 262 ; 11 
Jur. (N-.s.) 337 ; 12 L. T. 369 ; 13 W. E. 535. 

Eights of Eiparian Proprietors.] — By the 
Thames ConservancyAct (20«}c: 21 Yict. c.cxlvii.), 
'S. 53, the conservators appointed under that act 
have a power to grant a licence to a riparian 
proprietor to make an embankment in front of 
his own land abutting on the river ; but though 
■such licence might be the owner’s justification 
so far as the public right of navigation was con- 
cerned, it would not authorise a licensee, being a 
riparian owner, to embank in front of his own 
land so as injuriously to affect the land of another 
riparian owner. Li/on v. Fislmonffers‘ Co., 46 
L. J„ Ch. 68 j 1 App. Cas. 662: 35 L. T. 569 ; 
25 W. E. 165. 

The power granted to the conservators under 
20 & 21 Viet. c. cxlvii. s. 53, is qualified and re- 
stricted by the provisions of s. 179. /&. 

The owners of lands adjoining the banks of the 
river have no right to complain of w^orks erected 
under the powers of the Thames Conservancy 
Act, 1857, if such erection does not deprive them 
of access to their land by the river side, but only 
interferes with the right -which they have in 
common with the rest of the public to the un- 
restricted navigation of the river. Keanu v. 
Cordwaiiieri Co.^ supra, col. 1885. 

Water Bailiffs.] — As to the right of the con- 
servators of the Thames to appoint, see Tarnidqe 
V. Shaw, 3 EL & EL 688 ; 30 L. J., M. 0. 113 ; 
7 Jur. (K.S.) 755 ; 3 L. T. 147 ; 9 W. E. 381. 

Watermen and Lightermen — Employment of.] 
— Under 22 & 23 Viet. o. cxxxiii. s. 54, a penalty 
is imposed upon any person not being a freeman, 
licensed in pursuance of the act, or an apprentice 
to a freeman or to the widow of a freeman, who 
shall at any time act as a waterman or lighter- 
man, or ply or navigate any wherry, passenger 
boat, lighter vessel, or other craft upon the river 
Thames, from or to any place or places within 
the limits ‘of the act, for hire or gain* The 
limits of the act are defined to he from Tedding- 


ton Lock to Lower Hope Point *. — Held, that a 
person not being a licensed freeman, or an 
apprentice to a freeman or the widow of a free- 
man, who navigates a barge for hire, within the 
limits of the act, is liable to the penalty, although 
such barge has started upon its voyage from a 
place outside the limits, and might, under 7 &; 8 
G-eo. 4, c.lxxv., have been navigated as a western 
barge by such a person without incurring any 
penalty. JDnieh v. Phelps ^ 30 L. J., M. 0. 2 ; 
6 Jur. (N.S.) 1371 : 3 L. T. 296 ; 9 W. E. 70. 

A by-law imposed a penalty upon any freeman 
who should set at work to row or in any manner 
navigate any lighter, barge, boat, or other craft 
upon the river Thames, within the limit of the 
act, any other person not being a freeman of the 
companj^” A freeman who had employed a non- 
freeman for hire to assist in working a barge 
within the limits was convicted of an offence 
against the by-law : — Held, that the by-law was 
I good, as it applied only to the employment of 
persons for the ordinary rowing and navigation 
of barges or other craft, and was consistent with 
the provisions and directions of the act, and 
therefore the co,nviction was valid. EdmomU v. 
Watermenls Co., 3 C, L. E. 902 ; 24 L. J., M. C. 
124 ; 1 Jur. (n.s.) 727 ; 3 W. E, 408. 

, The 22 & 23 Viet. c. cxxxiii. s. 54, does not apply 
to a person (not being a freeman) conveying for 
his own purposes his servants or workpeople, and 
not making any charge for such conveyance, 
Tadlinnter v. Bvcldey, 7 L. T. 273. 

, A by-law, made under ss. 57 and 106 of the 
Watermen’s Act, 7 k S Geo. 4, c. Ixxv., was made 
applicable to ‘‘eveiy freeman of the company 
using and working for hire any wherry, boat, 
ifcc., for carrying passengers within the limits 
of the act” : — Held, that this did not apply to 
a fi-eeman working a boat on a private feriy as 
the servant of the lessee of the ferry. Beg. v. 
(riles, 5 W. E. 575. 

Qunere, whether under the act by-laws may be 
made affecting private ferries. Ih. 

Befusing to Admit Member.] — The water- 
men and apprentices, being freemen of the Water- 
men’s Company, and plying at any stairs, and 
having formed themselves into a turn way club, 
under the by-laws of the company, have no 
power to make regulations except such as are 
consistent with the act and by-laws, and there- 
fore they have no power to refuse to acce}.)t as a 
member one who, having complied with the act 
and by-laws, and having tendered the requisite 
sum to the steward of the club, refuses to belong 
to an old-established burial club to which the 
watermen and apprentices plying at such stairs 
! belong. Meg. v* Atldns, 4 W. E. 83. 

Compliance with. Bules—Liability for 

Injuries.] — Where a barge owner employed a 
freeman and an apprentice of a freeman to navi- 
gate a barge from the Pool to Lambeth and back, 
and o-wing to their misconduct the barge injured 
another barge : — Held, that the owner was 
liable, and that he was not protected by the 
Watermen’s Act restraining him in the selection 
of his servants. MaHm v. Tempeidey, 4 Q. B. 
298 J 3 G. & H. 497 ; 12 L. J., Q. B. 129 ; 7 Jur, 
150, 

, ■ — — Begnlation of Traffic.] — The ' 23 k 23 
Viet. ,c. cxxxiii, “ An act for the better regulation 
of the barge owners and others connected with 
the navigation of the Biver Thames between 
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Tesldlngton Lock and Lower Hope Point,” by s. 
Ixvi. enacts that no barge or other like craft for 
the carrying of goods shall be “ worked or navi- 
gated” within the limits of the act, unless there 
be “in charge of such craft” a lighterman 
licensed or apprentice qualified as therein men- 
tioned. Six barges fastened together in pairs 
were towed by a steam-tug on the river within 
the limits of the act. Four men were in charge, 
but no one was on board cither of the last two 
barges : — Held, that the two barges were 
“ worked or navigated ” in contravention of the 
act, which required a qualified person to be on 
board each barge to manage it in case of separation 
or accident. Elmore v. Hunter^ 47 L. J., M. G. 
8 ; 3 C. P. H. 116 ; 38 L. T. 179. 

The Isle of Dogs Ferry Society was the owner 
of an ancient ferry, called Potter’s Ferry, which 
was described in their title deeds as between the 
Isle of Dogs and G-reenwich. Down to 1850, the 
use of the ferry appeared to have been exercised 
between an ancient landing-place in the Isle of 
Dogs and Garden Stairs ojqiosite, and occasion- 
ally one or two other landing-places at Green- 
wich, Since 1850, a dock and wharf and public 
roads were constructed by C., in the Isle of Dogs, 
about 800 yards lower down the river than the 
ancient landing-place. The society leased their 
right of ferry to D., who employed M., a free- 
man, to carry passengers for hire from C.’s dock 
and wharf to a point opposite at Greenwich, and 
not having a licence, as required by 7 & 8 Geo. 4, 
c. Ixxv. s. 38, he was convicted in a penalty under 
its provisions : — Held, first, that s. 99 was not 
limited by s. 101, and extended to except boats 
plying in the exercise of a right of ferry from the 
operation of the act ; but, secondly, that the right , 
did not extend to the landing-place at C.’s dock 
and wharf , and therefore that s. 99 did not apply, 
and M. was properly convicted. Beg, v. MaUh&ivs^ 

0 El. & Bl. 546 ; 25 L. ,L, M. G. 7 ; 1 Jur. (x.S.) 
1204 ; 4 W. li. 22. 

The Watermen’s Act, 7 & 8 Geo. 4, c. Ixxv. s. 
57, gave authority to the mayor and aldermen of 
the city of I^ondon, to make by-laws “for the 
government and regulation of the freemen of the 
Watermen’s Company, and their widows and ap- 
prentices, and boats, the vessels and other craft to 
be worked within the limits of the act ” : — -Held, 
that, under these words of the act, the lord mayor 
and aldermen were authorised to make general 
i-egulations affecting the speed of steam-vessels 
navigating within certain limits. Tisdell v. Com he, 
3 N. & P. 29 ; 7 A. & E. 788 ; 1 W., W. & H. 5 ; 7 
L. J., M, C. 48 ; 2 Jur. 32. 

Under the Thames Conservancy and Water- 
men’s Acts, and by-laws thereunder, if a barge 
under weigh exceeds 50 tons, there must be two 
qualified licensed watermen on board, and one is 
not sufficient though assisted by another un- 
qualified man. Perltins v. Gingell, 50 J. P. 277. 

A steam-tug of eighty-seven tons burden em- 
ployed in moving another vessel was not a 
“ wherry, lighter, or other craft,” under 7 & 8 Geo. 
4, c. Ixxv. s. 37, and a person navigating her for 
this purpose, not being a freeman, did not 
thereby incur a penalty. BeeH v. high am, 3 EL 
& BL 889 ; 2 C. L. R. 1495 ; 23 L. J., M. 0. 156 ; 

1 Jur. (N.s.) 61 ; 2 W. R. 520. 

A, was employed by the Great Western Rail- 
way Company, at a weekly salary, in navigating 
the company’s barges upon the Thames, and at 
the time of the alleged offence he had the com- 
mand of the company’s barge, laden wdth the 
goods in the possession and care of the company 
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[as common carriers, and which were in the 
I course of being forwarded for delivery to the 
j owners and consignees. The goods bad been 
I laden oh board the barge at a private basin of 
the Grand Junction Canal, adjoining one of the 
company’s stations, and without the limits of the 
7 & 8 Geo, 4, c. Ixxv. The barge was towed along 
the canal to the river, and steered by A. upon 
the river and within the limits of the act, to a 
private wharf of the company west of London 
bridge. The barge was fiat-bottomed, and of the 
same build as barges known as western barges, 
and before it was purchased by the company it 
was known as a western barge, and was worked 
and navigated upon the river from Heading and 
places west of Reading to the same wharf : — 
Held, that the barge was not, at the time of the 
offence, a western barge within s. 101, TihUeY, 
Beadon, 24 L, J., M. C. 104. S. O., nora. Beg. v. 
TlbMe, 4 EL k BL 888 ; 1 Jur. (n.S.) 725 ; 3 
W. B. 377. 

Piirpresture in— Injunction.] — On an informa- 
tion of the attorney-general, at the relation of an 
individual, and a bill by the relator, the lord 
chancellor granted an injunction ex parte, on 
affidavits, to restrain a purpresture in the river 
Thames, and it appearing that there had been no 
previous writ of ad quod damnum, and that an 
indictment in the Idng’s bench was pending 
against the defendants for the same act, the lord 
chancellor refused to dissolve the injunction 
before the trial of the indictment, notwithstand- 
ing there were some affidavits on the part of 
defendants, stating that the act complained of 
was beneficial to the navigation ; it was also held,, 
that it was immaterial to whom the soil belonged, 
it not being competent either to the crown or to 
a subject, to use it for any purpose amounting to- 
a nuisance, Att.-Qen. v. Jolamn, 2 Wils. Ch. 
87 ; 18 R. R. 156. 

Using Vessels on, not Constructed to Consume 
their own Smoke.] — Sm Nuisance, 

Matters relating to Navigation on .] — See 
Shipping. 


Public Rights in.] — The public are not entitled' 
at common law to tow on the banks of ancient 
navigable rivers. Ball v. Merhert, 3 Term Rep. 
253 ; 1 R. R. 695. 

But a right to a track path on either side of 
the river Tees (alternately) for towing, without 
paying any acknowledgment, was found upon a 
trial at bar. Bierce v. Eauconherge (^Lord'), 1 
Burr. 292, 

A right of way along the bank, of the nature- 
of a towing-path, is not a necessary incident to 
an inland navigation — per Blackburn (Lord). Le& 
Conservators v. Button, 51 L. J., Ch. 17 ; 6 App. 
Gas. 686 ; 45 L. T. 385 ; 30 W. R. 238 ; 46 J. P. 
164— H. L. 

A towing path is not necessarily confined to 
the mere beaten track, but may include so much 
of the bank as may ordinarily be used by horses 
when towing barges. Winch v. Thames Con- 
servators, infira. 

Exemption from an linclosure Act.] — ^If an 
act for inclosing and allotting the common 
and waste lands of a parish through which a- 
navigable river flows, empowers commissioners to 
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iset out such public and private roads and wa5"s 
.as they shall think necessary, and directs that all 
roads and ways not so set out shall be deemed 
part of the lands to be allotted; an ancient 
towing-path, upon the banks of the river, though 
■jiot set out liy the commissioners, still subsists, 
for it is not within their jurisdiction. 
w, SfMles, 2 Bos. 6c P. 496 ; 5 K. E. 6S5. 

Ownership — Compensation for Obstruction.] — 
By acts relating to a river navigation, commis- 
sioners were autliorised to make such cuts as they 
should deem necessary for the navigation, pro- 
vided that no cut should divert or stop up the 
present channel of the rivei*, or alter the course 
of the stream. If any person should think 
hiinse'if injured by any work made by the com- 
missioners, and should make complaint to the 
commissioners, they were to hear, and report to a 
subsequent general meeting, at which the com- 
missioners w'erc to make such order, determina- 
tion and judgment thereon, as to them should 
seem just, and give such sati.sfaction as they 
should think reasonable. And if the party com- 
plaining should be dissatisfied with such order, 
be might appeal to the quarter sessions, who 
■should make adjudication thereon, and award 
such costs to either party as they should think i 
reasonable, which order and determination | 
ishould be final and conclusive, to all intents and | 
purposes whatever. A mandamus recited that | 
B, was seised in fee of an ancient towing-path, | 
on a part of the river, and to the exclusive right 
'Of towing barges at that part, taking reasonable 
tolls for such towing by his horses ; that the 
commissioners made a cut, by which the barges 
were enabled to avoid that part of the river, dis- 
pense with the use of the horses, and withhold 
■the tolls; that the commissioners had, by the 
■cut, .injured the old channel of the river, and 
made the navigation of the part aforesaid less 
■easy and convenient, and diverted the navigation 
of the river from B.’s towing-path, and rendered 
the towing-path and his exclusive right wholly 
unprofitable ; that B. had complained to the 
commissioners, and demanded compensation 
■adequate to the injury he had sustained ; that the 
■commissioners, at a subsequent general meeting, 
made an order, determination and judgment, 
that they could not accede to B.’s application ; 
that B. ""being dissatisfied with such order, ap- 
pealed to the quarter sessions, who ordered the 
commissioners to pay B. 1,0002. in full compen- 
‘Sation for the injury sustained by him, and 2002. 
costs, which they refused to pay, and the writ 
commanded them to pay. Keturn : That the 
commissioners, believing B. had no claim to 
compensation, did not hear evidence on the com- 
plaint, or the amount of the alleged loss, and 
notified to B. that they refused to accede to his 
application ; that B., treating this refusal as an 
■order, appealed ; that on the appeal the com- 
missioners objected that the refusal was not an 
c.rder, but the quarter sessions overruled the 
•objection ; that the cut enabled navigators to avoid 
a dangerous bend of the river ; that B. was no 
further entitled to the path than as owner of the 
land ; that they had not obstructed his towdng- 
path, nor placed any obstacle to the navigation 
:against the towing-path ; that parties might, as 
they sometimes did, still navigate by the old 
channel Held, first, that the refusal of the cbm- . 
missioners was an order, determination and judg- 
ment, from which an appeal lay to the sessions ; 
secondly, that the sessions had jurisdiction to ■ 


award compensation to B,, both for the damage 
suffered by his towing-path being obstructed, 
and for the obstruction of the old navigation ; 
thirdly, that the order of sessions was final and 
conclusive, and must be held to have been made 
on both complaints, inasmuch as the return 
(assuming it to negative the obstruction of the 
navigation) did not deny that the sessions had 
found such obstruction. Jipiv v. TJiamcfi ami 
Isis Kavigatlon, 6 A. &; E. 804 ; 6 L. J., Iv. B. 17. 

Evidence of— Onus prohandi.] — Provisions 

in dificrent acts of parliament appointed ctui- 
servators of a river navigation and gave them 
full powers to do what was necessary frtr carry- 
ing the object of the acts into effect, including 
pow'crs to purcha.se land and levy tolls. The 
conservators executed the powers of the acts so 
far as related to the improvement of the river 
navigation and the making of towing-paths, and 
they levied tolls. There was no evidence that 
they had actually purchased any of the land 
that lay along the course of the navigation, and 
had been used to form the towing-paths : — Held, 
that, as the acts might be carried into effect 
without purchasing, the l^urden of proof lay on 
the conservators to show' that they had purchased ; 
and since they had failed to sho%v it, though they 
w^ere entitled to an injunction to prevent any 
owner of adjoining land from so using the 
towing-paths ' as to obstruct in any Avay their 
free use for the purposes of the navigation, they 
were not entitled to be treated as owners of the 
soil of the tow’ing-paths. Leo Conservators v. 
Button, 51 L. J., Cli. 17 ; 6 App. Cas. 685 ; 45 
L. T. 885; 30 W. B, 233 ; 46 J. 1\ 164 
H. L. 

liability for Damage caused by Hon-Bepair.] 
—A corporation constituted for the purpose of 
the upper navigation of the river Thames by the 
Thames Navigation Act, 1866 (29 & 30 Viet. c. 89), 
and under the pow'ers of that act, and of the 
previous statutes relating to the navigation 
which had become vested in them, had con- 
structed bridges and other w'orks, and had ac- 
quired the right to use the whole of the towing- 
I paths along the river, and to take toll for the 
same. In the exercise of such right the corpora- 
tion took an aggregate toll in one sum for tlie 
use of the entire navigation and towing-paths, 
which included the w^orks it had constructed, as 
well as the natural soil which had been worn 
into the track of a towing-path. Part of such 
natural towing-path got into a dangerous state 
by the action of the water, and in consequence 
thereof the horses of the plaintiff, whilst using 
it in towing a barge, for -which the proper toll 
had been paid to the corporation, fell into the 
river and were drowned : — Held, that as the 
corporation took one toll for the use of the en- 
tire towing-path, parts of which were artificial, 
it mattered not that the place w'here the acci- 
dent happened was not artificial, but that it wms 
its duty to take reasonable care that the whole 
of the towfing-path was in such a state as not to 
expose those using it to undue danger, and that 
for a neglect of such duty the corporation wms 
responsible to the owner of the horses, although 
they were a public body receiving their powers 
for public purposes. Winch v. TJia?nes Com 
sermtors, 43 L. J,, C. P. 167 ; L. R. 9 0. P. 878 ; 
81 L. T, 128 ; 22 W, Ei 879— Ex., Oh, , . ■ 

Where it appeared that for making the towing- 
path of a canal the ownership of the soil 
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bill in equity to restrain the erection of such a 
jetty was properly instituted. AU.-Gen, t, 
Lomdale (^Earl), 38 L. J., Cii. 335 ; L. K. 7 Eq'. 
377 ; 20 L. T. 64 ; 17 "W. R. 219. 

Held, also, that the fact of the river traffic 
having been almost entirely superseded by local 
causes did not affect the right of the public to 
have the navigation conserved. Ih 

Action for navigating a vessel in the Thames 
in so negligent and unskilful a manner that she 
struck against and damaged a wharf and jetty. 
A plea that the wharf and jetty were consfe'ucted 
within the flow of the tide, and below low-water 
mark, and obstructed part of the bed and course 
of the river vidiich was a public navignable river 
and highway for all the queen 's subjects, with 
vessels, to navigate over and along at all times, 
at their free will ; and that the wiiarf and jetty 
had been constructed, and wrongfully obstructed 
the liege subjects from navigating in, over or 
along the part of the bed and course of the 
river with vessels, to the common nuisance of 
the liege subjects; and that they could not 
navigate in, over or along the part of the bed 
and course of the river,' unless the wharf and 
jetty were damaged : that the plaintiff had 
notice of the premises, and wilfully continued 
the nuisance : that the defendant “ had occasion 
to pass with the vessel over that part of the bed 
and course of the river, and in so passing did 
the damage mentioned, and that he navigated 
the vessel with all the skill and care which 
would have been due and proper had not that 
part of the bed and course of the river been 
obstructed, and that he did no unnecessary 
damage : ” — Held, after verdict for the defen- 
dant, that the plea was proved, though tlie 
nuisance did not reach low -water mark, and 
there was no evidence that the plaintiff con- 
structed the nuisance, and the defendant did 
not disprove negligence ; but that the pica was 
bad for not alleging either a necessity to navi- 
gate the vessel over that part of the river where 
the nuisance was, or that the defendant’s right 
course was over that part of the river, and that 
it would have been inconvenient and difficult to 
have taken any other course by wffiich the 
nuisance might have been avoided. Dimes v. 
PeUey, 13 Q. B. 276 ; 19 L. J., Q. B. 449 ; 14 
Jur. il32. 

The crown granted a water lot in the Ottawm 
River, which became vested in the respondent, 
wffio constructed a floating wharf and boathouse 
on it, and occupied it for twenty years. The 
appellants, the owners of saw-mills on the banks 
of the river, allowed the refuse from their mills 
to collect in front of the wffiarf and boathouse, 
so as to create an obstruction and a nuisance : — 
Held, that the respondent was entitled to con- 
struct the wharf and boathouse, and to maintain 
an action for the injuries complained of. Donth 
V. Matte, 59 L. J., P. C. 41 ; 15 App. Cas. ISS ; 
62 L. T. 198 ; 38 W. K. 737— P. 0. 

One wffio erects or keeps erected on the shore 
of a navigable river between high and low water- 
mark a work for the more convenient use of his 
wharf adjoining, which work, either from its 
original defective construction, or from want of 
rep^air, presents a dangerous (hidden) obstruction 
to the navigation, is responsible for an injury 
thereby occasioned to a barge coming to the 
wharf, without '. any default on the part of the 
persons in charge of itr White v. Phillips, 15 
C. B. (K.S.) 245 ; 33 L. J., 0* P. 33 ; 10 Jur, 
(N.s.) 423 ; 9 L. % 388 ; 12 W, E. 83. 


was not necessary for the purpose : — Held, that 
a mere easement and not the soil had been 
acquired by the company. Dadyer v. Sf^ath 
Yo7'ksh'ire Malhmni (ui.d lllvrr Dun. (h.. I EJ. ik El. 
347 ; 28 X.. J., Q. B. IIS ; 5 Jur, (x.s.) 450 ; 7 
W. R. ISO—Ex. Gh. 


3. Obbtbucttox or Ixjunr. 
a. What amounts to. 

Weirs, j-— A weir appurlcnaut to a fi.shery, 
obstructing flic whole or part of a navigable 
river, is legal if granted by the crown before 
the reinn of Edw. 1. WlUlams v. ir/Avuj*. S 
A. & K.‘ 3M : 3 N. k P. G06 ; i W. W, k H. 477 ; 
7 L. 4., Q. a 229. 

If the weir wXicn so first granted obstructs 
the navigation on only a part of the river, it 
does n(.>t become illegal l)y the stream changing 
its bc<l, so that the weir obstructs the only 
navigable ijassage remaining. /5. 

Where tlie crown had no right to ol)striict the 
whole passage of a navigable liver, it had no 
tight to erect a weir obstructing a part, except 
subject to tlie right of the public ; and there- 
fore in such a case the weir would become 
illegal upon the rest of the river being so choked 
that there could be no passage elsewhere. Ib. 

The 12 Edw. 4, c. 7, relates to navigable rivers 
only, and though weirs in navigable rivers are 
illegal unless they existed before the time of 
Edw. I, such an easement may Xje acquired 
in private waters by grant from other riparian 
owners, or by enjoyment, or by any means by 
which such rights may be constituted. EoUe v. 
Whyte, 8 B. k S. 116 ; 37 L. J., Q. B. 105 ; 
L, li 3 Q. B. 286 ; 17 L. T. 560 ; 1(3 W. R. 593. 

Loading Staiths.] — When on the trial of an 
indictment for a nuisance in a river, by erecting 
staiths for loading ships with coal, the judge 
left the following points to the jury : — whether 
they were erected in a reasonable part of the 
river ; wd) ether reasonable space was left for 
navigation ; whether loading the vessels by 
means of them was a public benefit ; whether 
tliey extended farther than was required, and 
whether the public benefit produced was greater 
than the public injury sustained ; and he pointed 
out to the jury, among other benefitvS, that by 
means of the staiths the coals were supplied at 
a cheaper rate, and in better condition than 
they otherwise could be : — Held, to be a proper 
-direction. Mex v. Russell, 6 B. & G. 566 ; 9 
H. & B. 566 ; 5 L. J. (O.S.) M. 0. SO ; 30 R. E. 
432. See aim eases, ante, col. 1885. 

Wharfs and Jetties,] — A wharf-owmer drove 
piles into the bed of a river, extending the wharf 
m as to occupy three feet out of a breadth of 
aX>oiit sixty feet available for navigation : — 
Held, that t.his was .such an obstruction as 
would be restrained at the suit of a corporation 
•empowered by act of parliament to remove 
•obstructions. Att.-Gen. v. Terry, L. R. 9 Gh. 
423 ; 30 L. T. 215 ; 22 W. R, 395. 

The plaintiff and defendant were opposite 
riparian proprietors on the banks of a navigable 
tidal river : — Held, that the defendant could not, 
for the protection of his own soil or otherwise, 
construct a jetty projecting into the bed of the 
river, whereby the tidal water was thrown with 
greater violence upon the plaintiff’s shore, and 
the public navigation of the river w'as or might 
be impeded ; and that a suit by information and 
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Vessels moored to.] — In a public navi- the time previous. StMs v. UilditeJi., 51 J. P, 

gable river a decked barge or a dummy is firmly 758. 
moored alongside a quay, so as to be a private 

nuisance to persons having a right to land from Landing-Stage — Anchor.] — By a local act a 
the river on the quay ; it it is so fixed as not to local board of health was authorised to construct 
be readily abatable,* any such person may pass in conformity -with certain deposited plans, ‘‘and 
over such dummy in order to get to the quay, upon the lands delineated upon the plans,” a pier 
there being no other route available, where liis or landing-stage, “together with such other works 
so it is not more injurious to the and conveniences in connexion therewith ” as it 

owners ot it than the removal would be ; and should from time to time think fit. Before the 
especially if to have removed it would have landing-stage was commenced plans of the pro- 


caused such person injurious delay in his affaii’s 
and business. Muteni Counties liy, v. Dorlvng^ 
5 C, B. CN.S.) 821 ; 28 L. J., C. P. 202 : 5 Jur, 

(X.S.) 800. 


posed works were to be deposited at. the ad- 
miralty for approval. The local act was to be 
executed subject to the powers and provisions of 
the Public liealth Act, 1818, s. 189 of which 


But he is not entitled so to use the barge as a requires notice of action “for anything clone or 
means of passage, except in such states of the tide intended to be done ” under the provisions. The 
as, but for the barge, would have enabled him to local board deposited plans (difievent in extension 
land directly on the quay, and when the barge is from the plans under the act) which received the 
therefore an obstruction and a nuisance to his approval of the conservators of the river, repre- 
right of way. Ih. senting the admiralty, and constructed the 

A. was possessed of a wharf, and had a mast landing-stage in conformity therewith. The 
projecting therefrom over the river. B. moored landing-stage was a floating one, and was 
his vessel at the adjoining w^harf, with her moored by anchors lying in the bed of the river, 
bowsprit overhanging the front of A.’s wharf, The position of the anchors was indicated by a 
and, on the falling of the tide, the bowsprit of buoy, which, being carried down by the tide^ 
B.'s vessel coming in contact with A.’s mast, became concealed from view. Oueof the anchors 
broke it : — Held, that B. was not responsible, becoming displaced, stove in and swamped a 
Dalton v. Denton, 1 C. B. (N.S.) 672 ; 5 W. E. vessel which was lawfully navigating the river : 
203. — Held, first, that the anchor, although placed 

A riparian owner has a right to moor a vessel where it w^as for the benefit of the public, was- 
of ordinary size alongside bis wharf for the pur- an obstruction which the local board could not 
pose of loading or uuioading, at reasonable times have created without statutory authority, and 
and for a reasonable time. Original Hartlepool was a nuisance to the river. MUffe v. Wallase f 
OoUierhs Co, v. Gihb, 46 L. J., Ch. 811 ; 5 Local Board, 43 L. J., 0. P. 41 ; L. E. 9 0. P. 
Oh. B. 713 ; 36 L. T. 433. 62 ; 29 L. T. 582. 

The court will restrain by injunction the Held, secondly, that the local board was guilty 
owner of adjoining premises from interfering of negligence in its management of the buoy, but 
with the access of such vessel, even though the that inasmuch as the plans had received the ap- 
vessel may overlap his own premises ; though proval of the admiralty, such approval was tanta- 
such vessel would not be allowed to interfere mount to the sanction of the act-, so as to entitle 


with the proper right of access to the neighbour- the board to the statutory notice of action. Ib,. 
ing premises if used as a wharf, nor to the free 

entrance to or exit from such premises, if used Eail way Embankments,] — ^A declaration stated 

as a dock, by other vessels. Dn that there was a public navigable river, called 

The plaintifis were owners of a wharf 125 feet the Ouse, the waters of which of right flowed 
long on a navigable river, and of a collier boat along the east and west sides of a certain island, 
1 7 6"*feet long, which stopped there at intervals of without any obstruction to the navigation 
time for the purpose of unloading, and while thereof ; that the plaintifl; was possessed of 
there necessarily projected over part of the barges navigating it, and along the river to the 
defendant’s wharf, close to the entrance of a east of the island ; yet the defendants wrong- 
dock where he carried on the business of repair- fuUy and injuriously put earth into the bed of 
ing ships, the wharf itself not being used. The the river to the cast of the island, and filled up 
defendant moored a raft of timber used in his the ancient channel, and penned up the water, and 
business in front of his own wharf, so as to prevented it from flowing in its usual channel,, 
interfere with the access of the collier to her whereby the plaintiff was prevented from navi- 
berth : — Held, that the raft was an obstruction gating his barges in the ancient course. Flea,, 
to the navigation ; and that the collier had a that the defendants were a railway company in- 
right to come at reasonable times to, and remain corporated by an act embod3ung the Land and 
a reasonable time alongside of, the wharf of the Eailwa}^ Clauses Act, 1845. That by the special 


plaintiffs, although she projected over the de- 
fendant’s wharf while doing so. Ib. 


act it was enacted, that, subject to the provisions- 
of that act and of the incorporated acts, it should 


The W. navigation trustees having power to be lawful for the defendant to make and nmintam 
make by-laws for the ordering and good govern- the railway in the line and on the land delineated 
ment of the navigation of the river W., made and described in the plans and books of reference., 
a by-law that the person having charge of a That the part of the bed of the river was in the 
vessel shall not lie up or moor the same so as line and among lands so delineated and described.,, 
to prevent other vessels passing. B.’s vessel was whereupon the defendants, for the purpose of con- 
moored on one side, the I. was moored on the structing the railway under the powers in the acts,, 
other side, and each said it was the other’s turn entered on the part of the bed of the river, and 
to remove for a third vessel to pass, but neither made part of the railway tliereoujand committed 
moved : — ^ITeld, that S. was rightly convicted the grievances, the same being necessary for the- 
under the by-law, and it was no answer to set making the railway. On the trial, the allegations 
u]) a custom about each obstructing vessel having in the plea were proved as laid ; but the defendants 
to remove alternately, and that he had removed gave no evkkmce of the preliminary steps havi.ng 
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been taken, whi(*li would 'have been neccRsary 
rander the acts if I- hey bad souglit to have the 
ownership of the locus in (-ino vested in thorn as 
purchasers under the acts : — Held, first, that as 
■the declaration ditl not claim for the plaintiff any 
interest in the sol!, but merely a public right of 
way, the question of owncrslup was ir]*ele vaiit, and j 
it was not necessary for the defendants either to 
■allege or prove that sueh jn-eiiminary steps had 
been taken. Ahraham v. (r. X IG Q, B., 
.58(-> : 20 L. J,, Q. B. 822 ; 15 Jur. 855. I 

Held, secondly, that the first clause of s. IG of 
■the liailway Clauses Act (as to works to be cxe- 
•cuted by the company) empowers companies to 
^execiitesuch works in navigable rivers, and is not, 
■by the second clause of that section, restricted to 
works in rivers not navigable. Ih. 

Held, thirdly, that although the proviso at the 
.end of s. IG requires that, in the exercise of the 
powers, the company “ shall do as little damage 
;as can be,” the plea, which did not allege that 
the company had done as little damage as could 
be, was not bad for that omission. 

Effect of ffon-lTser,] — The defendants having 
‘Greeted on their own premises a permanent 
■obstruction to a navigable drain leading from a 
, river through their premises to the plaintiffs’ 
■close : — Held, that an action lay by the plaintiffs 
.notwithstanding the portion of the drain, which 
.passed through their close, had for sixteen years 
been completely choked up with mud. IAuuw. 
w. 1 Bing. (N.C.) 549 ; 2 Scott, 535 ; 1 

Hodges, 334 ; 5 L. J., 0. P. 77. 

User — In Derogation of G-rant] — ^A. being 
'the owner of land adjoining a navigable lake, 
the bed of which was the soil and freehold of 
the plaintiff, granted to the defendants a right 
'Of way, and made a pier, part of which was upon 
Zuis own land, and part upon the bed of the lake. 
He then leased the pier and the land belonging 
■■to him to a steam-boat company, who used the 
pier for the piirpose of landing and embarking 
•^passengers. If the pier had not been built on 
the bed of the lake, they might have brought 
their steam-boats sufficiently near to be able to 
.land their passengers by means of a temporary 
•stage reaching from their boats to the land so 
leased to them, and upon which part of the pier 
was built. The public had a right to navigate 
•the lake, and the plaintiff had not removed the 
’pier, although it had been erected without his 
consent and against his will : — Held, that he 

■ could not raairitain an action against the de- 
fendants for using the pier as above stated, inas- 
much as while he allowed it to remain, it was 
an obstruction to their right to navigate the 
Take, and to land and embark their passen- 
gers at that place, Marnliall v. UJleswater 
Steam KarAgaiitm Co.^ 41 L. d., Q. B. 41 ; L. B. 

•7 Q, B. IGG ; 25 L. T. 793 ; 20 W. E. 1-44, 

Tendency to obstruct navigation — Eefuse 

■ oast on Shore,] — It is an offence, under s. 11 
of 54 G-eo. 3, c. 159, to cast rubbish or ffith, such 
, as chemical refuse, on shore in a place where it 

is', liable to be wnshetl into a navigable river or 
the’ sea, although there is no evidence of a 
tendency to injure or obstruct navigation. A 

■ company is a ‘‘ person ” under the act. limfed 
Alkali CiL v. SimpmK G3 L. J., M. C, 141 : [1894] 

2 Q. B, IIG : 10 li. 235 ; 71 L, T. 258 ; 42 W. R. 
o09 ; 58 J. F. GOT, 
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Chain placed across River by Owner of Bed 
— Right of Boating.] — An action was brought 
to restrain the defendant from interfering with 
posts and chains which the plaintiff, the owner of 
the bed of the river under a title derived from 
the crown, had placed in the river Hole to stop 
the water-way. There was a counter-claim by 
the defendant, who was not a riparian owner, for 
an injunction to restrain any hindrance to the 
passage of his boats. He based his chiim on a 
public right of highway over part of the river, 
not on a right of recreation by custoitf. The 
evidence showed that the reach in question was 
not tidal ; that it could not be approached by 
boats from below ; that its depth was artificinl, 
and depended on mill clams ; that it had never 
been used for purposes of commerce, or as a way 
from one public place to another ; that there 
was no public access to it at one end, ami it 
was doxxbtful whether there was any public 
access to it for boats at any points ; that no one 
except the mill-owners had done anything to- 
wards maintaining it as a water-way ; that -there 
had been a considerable amount of boating on 
the reach by riparian owners and by others in 
boats brought from a distance, chiefly for fishing, 
but tliat no right to fish was claimed ; and that 
persons boating had hardly ever been interfered 
with : — Held, that the user had been permissive, 
and not of right, and that the defendant must 
be restrained from removing the obstruction, 
I^cj?/eke V. Baxu, 44 Ch. D. 110 ; 62 L. T. 34 ; 
38 W. R. 167. 

liability of Conservators— For not removing 
Obstruction.] — The defendants were an unpaid 
body of trustees created by statute conservators 
of the Lee, an ancient and navigable river, and 
were “ authorised and erapoweied from time to 
time at their discretion to cleanse, scour, deepen, 
enlarge, or straighten the channel or course of 
the said river, and also to set out, open, make 
and maintain ” certain new cuts, or canals there- 
inafter specified, to communicate with the river 
and to be used for the navigation, “ and also to 
remove ail obstructions and impediments what- 
soever to the said navigation.” The defendants 
were also by statute empowered to levy rates or 
tolls for the use of certain locks and artificial 
cuts, but were expressly forbidden to receive any 
tolls in respect of such part of the navigation as 
was between Bow Creek and Old Ford Lock, 
which part of the navigation was an ancient 
highway, and was by statute declared to b(3 for 
ever free from toll. The plaintiff’s barge, while 
navigating a part of the river between Bow 
Greek and Old Ford Lock, struck upon one of 
several submerged piles and was injured. The 
plaintiffs having bi’ought an action for damages, 
the jury found that the piles were dangerous ; 
that the defendants ought to have been aware 
of the danger, and had neglected their duty : — 
Held, that the action could not be maintained, 
since the defendants were unpaid trustees ap- 
pointed for public purposes in aid of the common 
law right of navigating an ancient high\vay, 
and the duty of removing obstructions imposed 
by the statute was discretionary and not com- 
pulsory, Worlm V. Leo Coimrmmy Boards 4 
Ex. D. 116 ; 48 L, J., Ex. 402 ; 27 W. B. 
688 . 

Where damage was caused to a‘ ship by striking 
on a mud bank which the defendants, who were 
empowered to take toll for the navigation, bad 
neglected to remove : — Held, that they were 

61 
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■^se of the company. Mersct^ iMcU Gihh% 11 of supplying certain intended cots with water, 
H. L. Cas. 686 ; 85 L. J., e£ 225 ; L. E. 1 H. L, and of locking ships from or into the lake. The 
98 ; 12 Jur. (N^s.) 571 j 14 L. T. 677 ; 14 W, E, entrance was constracted, and the level <.)f the 
872. water in the lake was kept louver than the level 

■ By a local act, persons were incorporated for of the broad and the rivers. The hjck also was. 
the purpose of improving the navigation of a made with proper gates: By^ several nets the 
river ; and they were empowered to take tolls in lock and works become vested in tljc Is. railway ; 
respect of the transit or conveyance of goods it was provided that “ the B. railway should have,, 
thereon Held, that in the absence of any as between themselves and the other company 
expre-ss»enactment on the subject in- the act, the (but subject to apportionment of gross receipts 
duties of the company were confined to matters as therein mentioned), the exclusive possession, 
relating to the navigation, and that they were use, enjoyment and receipt of all the proiierty, 
not liable for the sewerage of the river, as to rights, &c., of the works in the same manner as. 
clear away weeds, which, though injurious to the the N. railway have become entitled to the same, 
adjoining lands, w’^ere no detriment to the navi- by virtue of the respective acts and otherwise ; 
gatioii. Parrett Kamgatiott. Co. v. 3 that the B. comx>any should at all times repair ami 

Raiiw. Gas. 383 ; 10 M. & W. 593 ; 12 L. J., keep tip the works wdth the appurtenances ” ; 
Ex. 81. and that the powers of the N. company shoukt 

be exercised by the E. company. By 17^18 Yict. 

Abstraction of Water.] — A local act em- c. eexx., s. 2, the agreement was conlirined, and 

powered certain persons to make the river Kennet by s. 11, the E. company was to use, work, 
navigable, and to dig and cut through the banks regulate and rhanage the five undertakings (in' 
of the river, and to erect in the river, and upon the act mentioned) as if they 'were one under- 
the lauds adjoining, weirs, pens, dams, &c., and taking. By s. 12, the powers granted to the 
to do all matters and thinfs necessary for making companies, by virtue of the recited acts, or any 
and maintaining or improving the navigation, of them, with respect to their respective railways, 
the undertakers first giving satisfaction to the works and undertakings, were to be exerciser! 
owners of such lands, w'eirs, &c., as should be and enjo 3 ''ed by the E. company, under the same 
digged, cut or removed, or otherwise made use of, regulations and restrictions as were by the recited 
as the commissionei’s named for the purpose acts relating to that company, imposed on that 
should direct, in case the undertakers should not company. After the making of the agreement,, 
beforehand have agreed with the proprietors of the B. company entered into possession of the 
such lands' and hereditaments concerning the lock and works, and the kT. company was not iui 
same. Commissioners were appointed to mediate possession. At the time of making the agree- 
between the undertakers and the owners of lands ment, the lock had been allowed to become out 
anti hereditaments intended to be made use of, of repair, and such want of repair continued after 
and to settle satisfaction for such portion of the the lock and works came into the possession of 
lands as should be cut, digged, or made use of ; the E. company, and during all that time large 
and a provision was made for filling up vacancies quantities of water escaped from the broad and 
in the foody of the commissioners. If any person rivers into the lake: — Held, first, that such 
shoultl sustain damage in his mills, by the owners water was diverted or abstracted contrary to the 
of the navigation taking away or diverting the prohibition in the first- mentioned act. Predo/t 
water, or any similar injury, the commlssionei’s v. Na7*folh 2??/., 2 H. N. 735. ^ 
shoiiki, by a jury empanelled as therein directed, Held, secondly, that the company -was 
assess such damage and avt'a-rd compensation to not responsible for the diversion or abstrao- 
■the party injured. The proprietors of the navi- tion of the -waters subsequent to the making of 
gation obstructed the water flowing to a mill by the agreement, and the pas, sing of 17 A ,18 Viet, 
the erection of a dam under the powers of the c. eexx., while the lock and w'orks were in the* 
act. All the commissioners under the act had possession of the E. company, Ib, 
died, and there were no commissioners in exist- 
ence by whom compensation could be assessed — Escape of Water.] — By a local act of 

Held, by Wightinan, J., Erie, J., and Crompton, 1859, s. 7, the corporation of York w'as authorised 
J., that the powers of the proprietors to raise to abandon the navigation of the river Foss,, 
weirs for the necessary purposes of the navigation which they had previously purchased, to alter 
did not cease by reason of the right of the mill- the channel, and to remove loclss or works con- 
owner to recover compensation for consequential nected with the navigation ; but before removing 
damages through the commissioners being lost ; any locks the corporation was to make due pro- 
and, by Lord Oam^ibell, C. J., that the power to visions for the. escape or disposal of the water 
raise the weir and cut off the water flowing to held up by such locks or theretofore accustomed 
the mill, could only be exercised during the con- to flow' along or into the channel of the navi- 
tinuance of the body of commissioners, and that gation, so as to prevent the same from overflow- 
iipon their extinction the extraordinaiy powers ing or otherwise damaging the adjacent lands., 
of the proprietors ceased. Kennet and Avon Bys, 19, the corporation at their own expense 
Canal Navigation v. Wither'mgton^ 18 Q. B. 531 ; was to make, and for the period of five years 
21 L. J-, Q. B. 419. maintain, such arches, drains and passages as^ 

An act for making a navigable communication should in consequence of any alteration of the 
for ships between the city of Norwich anci the navigation be necessary and sufficient to convey 
sea empowered a company to erect a lock or a the water from the lands adjoining the naviga- 
sluice, with proper stop gates, to prevent the tion into the river. , The corporation abandoneil 
waters of a “ bi'oad ” and certain navigable the navigation and made alterations, the eficefc 
rivers from flowing into a lake, and to make an of which waS' that, if the channel remained in 
entrance cut from that lake to the sea. S* 3 pro- the state it then was, due provision was made for 
vided, that nothing in the net should enabJO' the the escape of the water., They, however, took no- 
company to divert or abstract any of the waters' measuins • to - prevent the navigation from be- 
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coming silteil np and clinked with weeds, and navigation as should be made use of for the 
in consequence the land adjoining the river about purposes of the act, in case the undertakers of 
a mile above the alterations w:is tloodetl during the navigation should not have agreed hefore- 
an extraordinary rainfall, and the grass was hand, and satisfy the party so cliunnified. But 
damaged : — Held, that the corporation was not the act contained no clause giving the iiTKler- 
responsible for this damage. Mtnhjsjti \\ takers any power to purchase' lands, nor did it 

Corporation. 28 L. T. SHtJ. : recognise in them any right of s<.til in the beds 

The owner of a farm between which ami a i or banks of the rivers intended to be made 
tidal river were lands that iia.d been reclaimed ; navigable. Where a river mentioned in the 
by conservancy conunissioners from the river, act, was ma<Ie navigable by certain uruiertakers 
sued such commissioners for damage caused to in 1702, and their succelssors exerciscfl* for a 
bis farm by the j'iver oversowing a sex- wall be- long series of years various acts of ownership 
tween the reclaimed lands and tiie river, and an i enjoyment of the banka, by cutting bushes, 
iinwing over the reclaimed lands on to his farm : ko,., and granted a lease of hatches an f sluices, 
— Held, that as the commissuiners were by their i made in one of the banks, to an occupier of land 
acts under the obligation to main^ain and repair ^ adjoining thereto, for the purpose of irrigation, 
the sea-wall, they were liable not only for ; and there was no proof of any agreement 
damage caused to the reclaimed lands, bat to i between the undertakers and the original pro-, 
lands beyond such lands, by reason of the sea- prietors of the land for the purchase of the 
xvail being insufficient in height, to prexmn't an ' soil of the bank: — Held, that by virtue of the 
overflow of the river, and further that the plain- ' provisions of this act, the proprietors of the 
titi was not deprived of his right of action by the navigation did not necessarily acquire such an 
fact of the water having flowed from the re- ; interest in the -soil in a bank adjoining to. and 
claimed lands on to his farm in (‘onsequence of formed out of the earth excavated from a new 
his landlords having made a cutting through an ! channel made for the, first time under the act, 
embankment in order to obtain, access to the : as would enable them fe maintain trespns.s ; and 
reclaimed lands. Brim Jett v. Toes Comervaney that such an agreement could not be presumed 
Commimoners.^ 49 J, P. 214. from these acts of ownership and enjoyment. 

when opposed to similar acts exercised *by the 
Abstraction by Persons not Riparian Owners.] occupier of the adjoining land, and that the act 
-^By a statute a company was incorporated and affi-irded strong evidence against such presump- 
empowered to do all things necessary to make tion. IloUisv. Goldfinrh^ 't D. k R. 316 ; 1 B. &• 
the river Medway navigable ; and the river or C. 205 ; 1 L. J. (O.s.) K. B. 91 ; 25 R. R. 357. 
streams so to be made navigable, and all lands, 

tenements, and iiereditameiits to be by them Preventing Obstruction,] —Bv a public act 
made use of for the benefit of the navigation, pa, ssed in the reign of Henry 8, the corporation 
were thereby vested in the company : — Held, of the city of Bveter was empowered to remove 
that the statute conferred on the company such obstructions to the navigation of the river Exe. 
an interest in the whole of the water of the | paying compensation to" the owners of the soil, 
river and streams, for the purposes of the navi- i where the obstructions were situated :--H eh I 
gation, as to entitle them to sue persons ab- i first, that this act did not confer the conservaucg 
stracting part thereof, such persons not being | of the river on the corporation. .Hretrr Cor^^ 
riparian proprietors, and applying it to purposes poratUm v. Devon (^Earl'), L. K. 10 Eq. 232 ; 23 
more extensively than the rights of ifiparian pro- L, T. 382 ; 18 W. R. 879. 
prietors cover ; and that the company might sue Held, secondly, that it did not entitle the cor- 
independently of any questitui^ of actual damage poration to tile a bill in equity to restrain the 
to the navigation by reason of such abstraction, erection of a pier in the river. Ib. 

MeCmay Navigation Co. v. Born nr y (Bari), 9 C. / Held, thirdly, that it did not confer any 
B. (JT.S.) 575 ; 30 L. J., 0. P. ‘23fi; 7 Jiir. (x.s.) i right or privilege on the corporation within the 
846 ; 4 L. T. 87 ; 9 W. R. 482. i G-eneral Pier and Harbour Act, 1861, s. 14. so as 

- ^ ^ i to prevent the erection of a pier in the river 

Bight to Soil of River— Trespass.] — By 16 & without their consent being obtained. Ib. 

17 Car. 2, c. 12, certain persons were authorised 

to make navigable the river Itchin and certain Sunk Vessels — liability of Owner.] — The 
other rivers, and . to cut, dig and make new owner of a vessel sunk in a navigable river is 
channels, and to deepen or widen the river, bound to place a buoy over the wreck, and- it is 
channels, &e., and to do all that might be fit for not enough to station a watchman near the spot 
navigation, and to build locks, &c., upon any to point out the danger. Ilarmond v. Pea?*son. 
of the lands adjoining the rivers, aiul to make I Camp. 515. 

towing-paths ; and it was expressly provided Where a vessel is sunk by accident, and with- 
that the undertakers should not make any out any default in the owner or his servant, in a 
t,rench, river or watercoiu'se, or use the locks, navigable ifiver, and remains there under water, 
upon the land of any person, until a full agree- no duty is ordinarily cast upon the owner to use 
meat with and satisfaction to the owners of the any precaution by placing a buoy or otherwise 
land had been made by the commissioners ap- to prevent other vessels from striking against it, 
pointed by the act, or by the persons authorised Brnwii^, Matlett^bQ. B. 599; 17 L. X, 0. P. 
to make the navigation, nor until satisfaction 227 ; 12 Jur, 204. ■' 

should be paid to the owners of the lands, Where a vessel is sunk by unavoidable accident 
according to the determination of the commis- in a public navigable river, whether, in the usual 
sioiiers, or by agreement, by the undertakers of track of navigation or not, it is the duty of the 
the navigation. By a subsequent clause, the owner, so long as be continues to have the pos- 
commissioners were to determine what satisfac- session and control of the vessel; to take due pre- 
tion any xaerson should have in respect of any caution to prevent in juryPo other vessels hy their 
prejudice, lo,3S or damage sustain etl for such striking against it, and this obligation may be 
proportion of his laiirls next adjoining to the tramferred with --the -transfer of the possession 
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and control to another persjon, and on the aban- i v. Yorli, Newoa^iile and Berw'ich 10 0. B. 
donment of the possession and control the obli- 348. 

gation ceases. White v. Orhp, 10 Ex. 312 ; 2 A declaration alleged that the defendant was 
0. L. E. 1215 : 23 L. J., Ex. 317 ; 2 W. E. 624. possessed of a, wharf for loading and nnloading 


gation ceases. 
0. L. E. 1213 : 


White V. Orhp, 10 Ex. 312 ; 2 
23 L. J., Ex. 317 ; 2 W. E. 624. 


An indictment does not lie against the owner vessels on the banks of the river Thames, near 
of a vessel, sunk hy acciflont or misfortune in a to which wharf there was certain wood work, 
navigable river, for not removing it. Mew v. placed by the defendant at the bottom of the 
WaitB^ 2 Esp. 675 ; 5 E. 11. 766. river, over which wmod W'ork, at certain states of 

the tide, a ship would float, but at others would 
Oy sters—Per sons Damaging in Hfavigation.]— not; that the plaintiff was possessed of a ship. 
If prop'ferty (as oysters) is placed in the channel which was, by sufferance and permission of the 
of a public navigable river, so as to create a defendant, at and alongside the wharf, for re wvird 
public nuisance, a person navigating is not in that behalf to the defendant ; and that the 
Justified in damaging such property, by running defendant liad the management and control of 
his vessel against, if “he has room to pass without the wharf, and the mooring and stationing of 
so doing; for an individual cannot abate a ships at and near the same, while such ships were 
nuisance if he is not otherwise injured by it than at the wharf for the purpose of using the same, 
as one of the public. ColeJmter Corporation v. Breach, that the defendant so unskilfully and. 
Mroohe^ 7 Q. B. 330 : 15 b. J., Q. B. 50 ; 0 Jur. negligently moored and stationed the plaintifi’s 
1090, ' ship in that part of the river, over the wood 

. . .. - work, that it \vas greatly injured Held, that 

D. A. tions or. declaration sufficiently alleged a duty, on the 


b. Actions for. 


Pleading.] — ^Where a plaintifi declared that he part of the defendant, to moor and station the 
was navigating his barges laden with goods along plaintiff’s ship safely, and that the breach 
a public navigable creek, and that the defendant was well stated. CuMrng v. Wood, 16 M. 
wrongfully moored a barge across, and kept the & W. 628 ; 17 L. J., Ex. 301 ; 12 Jur. 1055 — Ex, 
■same so moored thence hitherto, and thereby ob- Oh. 

structed the public navigable creek, and pre- ^ Indictments for. 

vented the plaiutifp from navigating his barges 

so laden ; per quod he was obliged to convey his Persons Liable — Diversion of Water for 


goods a great distance over land, and was put to Private Protection.] — On indictment for nui- 
trouble and expense in the carriage of his goods sance to a canal established by act of parliament, 
over land : — Held, that this was" such a special it appeared that the canal was carried across a 
damage for which an action upon the case would river and the adjoining valley by means of an 
lie. Rose v. j^Jiles, 4 M. & S. 101 ; 16 B. E. 405. aqueduct and embankment, in wffiich w^ere 
- A count stating that the plaintiff was possessed several arches and culverts: that a brook fell 
of a messuage abutting on a public navigable into the river above its point of Intersection wdth 
river, and by reason thereof was accustomed, and the canal ; and that in times of flood the %vater 
of right entitled, to have free use and navigation wffiich w-as tlien penned back into the brook over- 
of the river, for the purpose of passing in boats flowed its banks, and was carried by the natural 
and conveying goods to the messuage, and con- level of the coaiitry to the arches, and through 
venient access to the messuage from the river, them to the river, doing however much mischief 
but that the defendant fixed barges, planks and to the lands over which it |)assed : that except 
logs of wood, in that part of the river near the for the nuisance after mentioned, the aquediicr 
messuage, and kept and contijxued the same, and would be sufticiently wide for the passage of the 
thereby hindered the plaintiff from having the river at all times, bat those of high flood, not- 
free use of the river, and passing in boats and withstanding the improved drainage of the 
■ conveying goods to and from the messuage, and country which had inco-eased the body of water: 
he was thereby put to expense in endeavouring that the occupiers of lands adjoining the river 
to remove the obstructions, and was obliged to and brook had, for the protection of their lands, 
convey the goods in a longer and more incon- suhsequently to the making of the canal, aqueduct, 
venient route, is good, as sufficiently showing a and embankment, erected or heightened artificial 
particular injury' to the individual. J)oh.w7i v. banks called fenders on their properties, so as to 
JBlaclmore, 9 Q. B. 901 ; 16 L. J., Q. B. 233 ; 11 prevent the flood water from e-scapingas above 
Jur. 556. S. V,,Rose v. Gnms, 5 Man. &; G. 613 ; mentioned ; and that the water had consequently 
(J Scott (N.B.) 645 ; 1 1). A L, 61 ; 12 L. J., C. in time of flood come down in so large a body 


P, 251 ; 7 Jur. 05L 


- Allegation of Duty in Defendants.]- 


against the aqueduct and canal banks as to 
endanger them and obstruct the navigation : 
that the fenders were not unnecessarily high, and 


declaration stating that the defendants were pos- that if tht^y were reduced many hundred acres 
sossed of a mooring anchor, which was kept by of land would again be exposed to inundation : 
them fixed in a known part of a navigable river, — Held, that the occupiers were not justified in 
covered by ordinary tides ; that the anchor had altering for their own bexiefit the course in which 
become removed into and remained in another the flood water had been accustomed to run, and 
part of the river covered by ordinary tides not conseqirently they were indictable. Row v. 
indicated ; whereof the defendants had notice ; Trafford, 1 0. &Ad. 874. See 6'. C, 1 M. k Scott, 
and although they had the means' and power of 401 ; 2 C. k J. 265 ; 8 Bing. 204 ; 9 L. J. (o.B.) 
refixing and securing the anchor and indicating M. G. 66 — Ex. Gh. 

. it, they neglected to do so ; whereby the plaintiff’s 

vessel, whilst sailing in a part of the, river ■ordi- — r- Erection of BuiMings or Works.]-— The 
imrily useil hy ships, ran foul of and struck erection of any budding in a port or a navigable 
against the anchor, and was thereby damaged, is river, which of itself is' such a hindrance to the 
bad, for not showng that the defendants ' were navigation as to amount to a nuisance, is an 
priv^y to the removal of the anebor, or ;that it: was indictable misdemeanour, although such building 
' their duty* po ^nd indicate productive of collateral beneit, sufficient, in 
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the o])inion of Ihe jiuy, to Cfnuijer]>al{nice the of 
injury (lone to the iiavljj'ufcion. t> th 

N. &.M. 38 ; 4 A. & 1. 384 ; 1 H. & W, 703 ; 5 th 
L. J., Iv. B* 221. nji 

The defendants, who were the owners of the on 
soil adjoining a hnrbour, wcr(^ indicted for a er 
nuisance in erecting planks in it ; a s})ecial ver- cit 
diet was found, but it did not disTinclly appear lui 
by the verdict whether the erection was in the Cc 
harbour or not. The verdict found, that by the Lf 
defendant’s works, the harbour was in some ui 
extreme cases rendered less secure. Assuming le,s 
the erection to have ])een in the harbour : — oh 
Held, that consequences so slight, resulting from ! co 
the acts of the defendants, did not amount to a be 
nuisance* MecG v. Tindall, 1 N. & P. 719 ; f> qi 
A. E. 143 ; G L. J., M. C. 97. th 

On an indictment for a nuisance, it was proved tr 
that the wharf (the nuisance complained of) was M 
erected over a part of the river, between high 
and low water-mark, where boats were used 
before to pass. And, for the defendant, it was cc 
shown that the wharf was a convenience to the tl 
public, inasmuch as boats of heavy burden could jn 
come to unlade at tbe wdiarf, which, before the tl 
building of the wharf, anchored in the middle of ir 
the rivCT ; and that the channel of the river was hi 
by this convenience kept clear Pleld, that the h: 
question for the jury was, whether the wharf tl 
occasioned any hindrance to the navigation of p 
the river by vessels of any description, and not si 
whether the erection of the wharf luid caused a n 
beneiit to tbe navigation in general. Jipg. v. } 
BandalL Car. & M. 49G. 2 

By a statute reciting that the river vvitbam I 
was formerly navigable for lighters, boats, &c., 
from Lincoln to tbe sea, and that, by sand and 
silt brought in by the tide, the outfall had been d 
greatly obstructed, and was in a great measure y 
stopped up, whereby trade and commerce had g 
decayed, powers were given to commissioners for 2 
the purpose of restoring the navigation : and 
they %yore authorised, in order for the carrying 
on and efEecting the navigation, to make a new i 
cut through lands adjoining the river (not 
vested in the commissioners), and th(3 navigation 
so made was to be open to all subjects of the 
realm paying tolls. The commissioners were 
also empowered, under certain regulations, to 
build bridges. The cut was made, and a moie ^ 
direct channel thereby created, through which { 
the waters of the Witham passed to the sea. A ( 
company in whom the powers of the commis- 
sioners afterwards became vested by statute, t 
built a bridge not according to the regulations, £ 
and occupying to some extent the bed of the new t 
cut. On an indictment against them for a i 
nuiknee to the river as a public highway, the 1 
iurv found specially that the company was i 
mxilty of building the bridge, but that it did not 1 
obstruct the navigation Held, first, that the : 
cut was a public navigable river, the obstruction 
of which was an indictable offence. Eeg. v. 

16 Q, B, 1022 ; 19 L. J., Q* B. 531 ; 4 Cox, C. C. 211. i 

Held, secondly, that building a bridge partly . 
in the bed of a navigable river is not necessarily 
a nuisance ; that the question, whether m fact 
it is 80 or not in a particular instance, is for a 
jury; and that the verdict negativing actual 
obstruction was in effect an acquittal. 

The judge, on a trial of an indictment for 
obstructing the navigation of the Menai Straits 
by erecting a wall, asked the jury whether they 
thought the erection proved “a material nui- 
sance,” in which case they were to find a verdict 


of guilty ; but told them that if they thought 
the nuisance was so slight, rare, and iincertaiB, 
that the defendant ought not to be made crimi- 
nally liable for it, they were to acquit him ; and 
on the jury saying that they considered the 
erection, “although a niiisauce, was not suffi- 
ciently so as to render the defendant crirainoliy 
liable.” he directed an acquittal ; — Hcdi1, per 
Coleridge and Crompton, .]J., and scmble, per 
Lord Campbell, C. J., t hat the charge was to be 
nuderstood as meaning, not that a pai^iy may 
legfdly commit a small nuisance, but that an 
obstruction might bo so insignificant as not to 
constitute a nuisance : and that the jury must 
be understood as finding that the obstruction in 
question was so insignificant, and that^ therefore 
there was not a misdirection warranting a new 
trial. Ilpg. v. Jlnmell, 3 EL k Bl. 942 ; 23 L. J., 
M, C. 173*; 18 Jar, 1022 ; 2 W. R. 555. 


Acts of Workmen.]— The workmen of a 

colliery owner, in ■working the colliery, stacked 
the ref use in such a manner that it fell into a 
navigable river, ami caused an obstruction 
tberein. The owner was indicted for a nuisance 
in causing such obstruction : — Held, that not 
having personally superintended the works, and 
having given express orders to the workmen tha.t 
the refuse should be deposited in a particular 
plnce where it would not do any harm, and 
should not be thrown into the river, did not 
relieve him from lialulity upon the indictment. 
Ilpg. V. Stflphenn, 7 B. & S. 710; 35 L. J., Q. d. 
25i ; L. R. 1 Q. B. 702 ; 12 Jur. (N.s.) 961 ; 14 
L. T. 593 ; 14 W. R. 859. 

Accidental Sinking of ¥68861.]— An in- 
dictment does not lie against ^ the ownei of a 
vessel, sunk by accident or misfortune in a navi- 
gable river, foViiot removing it. Ile.v v. lUitts, . 
2 Esp. G75 ; 5 R. R, 760. 

B. CANAL AND NAVIGATION COMPANIES. 

1. Regitlatiox of Companies. 
a.- Shares.- '. ■ 

Nature of Property.]— Shares in canal com-' 
panies are pure personalty. Edwardft v. Ifall, 

6 De G. M. & G. 74 ; 25 L, J., Cli. 82 ; 1 Jur. 
(N.s.) 1189 ; 4 W. R. lll-L. 0. 

A canal was made under the authority of an 
act ; the lands for that ])urpose were purchased 
and vested in a corporation, but the shares 
therein were to be deemed personal estate, and 
transmissible as such, and were to be conYeyc<l 
by bargain and sale : — Held, that the shares did 
not hear the character of realty, so as to make a 
bequest of them specific. Eohhmon v. Addmm, 

2 Beav. 6L5. 

"Where a company is formed by act ot pariia- 
, ment for the purchase of lands to make a canal, 

, and the act declares that the shares “ shall be 

■ deemed personal estate, and shall be transmissible 

■ as such ” Held, that though the profits arose 
: out of the land, the shares were personal property, 

L passing as such to the assignees, on the bank- 
L ruptcy of a proprietor. Where an act 

certain forms in the transfer of such shares : Held, 
c unless they are strictly complied with, the ^ares 
3 remain in the order anil disposition of the bank- 
er rupt proprietor ; the ordinary mode of transter 
- not constituting an equitable mortgage. And, 
t though the act only expressly relates to transfers 
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lKji-\vcoTi third parties, ret it ini plicdly relates to j exp 3iises' or sipiportiim', niaiutaiujii.^, and iisin,e 
wliere the company ai*e the traii.sforees, Latt- the navi^atiou and its works ; and the sessions 
eadev CaiKd Co.^” iJtlwoHh, In re, were authorised, in case it appeared to tlicm 
]5kIont. lit) ; 1 Doac. & 0.431. that the clear profits exceeded the percentage 

Tlie shares in the navigation of lire river xVvoii, limited by 'the aet on tlic sums mentioneil in 
iiu<ier the statute 10 Ami, are real estate, and ! the first 'account to have been expended by the 
subject to dower. v. 2' Ves. ! company (be., in making and compieting the 

J. 052. See also Jlinvaa v. Chapman^ 4 Ves. 512 p cinnlaiul its works), to reduce the canal rates : — 
4 K. U. 292. ' ; Held, that the sossinus. even after the period 

i fixed for the completion of the canal, and after 
Liability of Company in respect of.] — A man- i the first account delivered of the capital ex- 
daums will lie against a company of [>roprietors | pended in the uiKlortaking. and on wliicli the 
of a canal navigation and their clerk to compel I dividends were lo be calculated, wore not autho- 
them to make an entry of t lie probate .of a vie- vised to reject charges and ex])cnses, stated in 
cease I proprietor, and to register the name and the anniiai accounts of disbursements, for new 
place of abode of his executrix as the proprietor works, such as a reservoir and a st eain-engine, 
of one share in the profits of the navigation, which the company deemed necessary, and 
belonging to tiie deceased at the time of his proved to have been erected for the snp[)ort 
<leatU. iforttr, Fx parte, 7 B. k G. 6B2 ; S. C,, ami improvement of tlie original line of canal, 
noui. Ilex V. IViu-erHe?* Cannl Co., 1 M, k iiy. and for the better sup’plying it with water in 
529 ; (1 Ij. J. (O.S.) K. B. 172. dry seasons. Jt(x v. Cilnmonja mklre Canal Co,, 

By a navigation act it was enacted, that on a 12" East,- 157. 
certain day the first general meeting of the pro- By an act. a coinjiany of proprietors was 
prietors should be held, at which the company anchor ised to make the canal, and to do ail 
should execute- a deed under their common seal other acts whieli tlu-y might tliink nece.ssary 
for each ilistinct share, which deed should and convenient for the making, impi'oving, and 
respectively vest a certain share in each pro- using the canal ; and the profit of: the company 
prietor ” : the plaintiff declared in an action on the money expended in making and com- 
against the defendant, for not completing a con- pleting the navigation was not to exceed 8/. per 
tract for the purchase of some shares, averring, cent, per annum ; and in order to ascertain the 
that on a day prior to the first general meeting, clear amount of the ]u’ofits of the navigation, 
he was lawfully entitled to so many shares; — the company waas retpiired to keep an account- 
Held) that this was a material averment, and of the money laid out in making the canal, and 
the ground of a nonsuit, as it could not be of all charges incurred before the canal was 
proved ; though there was another' clause in the completed, and also to make out an annual 
.-act, by which certain person.s byname (of whom account, balanced to the 29th of Septemher, of 
the plaintiff was one) were made a corporation the rates and of the charges attending the 
for the purposes of the act : and the money to supporting, maintaining, and using the said 
bo sul scribed was to be divided into so many navigation ; and these nceounts were to bo laid 
equal shares. ’Avhich. were therel^y vested in the before the justices at (piarter sessions, and they 
person so subscribing,” &c. Lathuni 'v. Bai'hev, were to reduce the rates whenever the clear 
() Term Hep, (‘i7. profits of the navigation exceeded 87. per cent. 

upon the money laid out : — F-fel<I, that the coin- 
f Eight of Shareholder to set aside Agreement pany was authoriscil t(j widen and deepen the 
Inconsistent with Act.] — All the holders of canal, after it had been once -completed (that 
shares in a canal have a common interest in the being beneficial to the public), and that tlu* 
due execution of the act which regulates it ; and charge of such widening and deepening was a 
one shareholder may file a bill on behalf of him- charge attending the tiding of the canal. Bex v. 
self and the other .shareholders, to set aside an Gltmorgandi ire JJ., 7 B.\k C. 722. 
agreement inconsistent with the act, even though 

many of the shareholders think it' fur their Eight to Adjourn Consideration.] — By an 
advantage to adhere to the agieement. GnujY. act for making the river Tone nav' gable, con- 
'(Jkaplin, 2 8im, & S. 267 ; 3 L, J. (o.S.) Ch. 161. servators were appointed, and it was enacted 

■ An agreement, not warranted by the act, will that the accounts of the consei vateu’s should lx* 

not be rendered valid by the consent, and con- made xip to the 24th of June yearly, a-jid the 
currcnce of even all the shareholders, if it, tends accounts so made up, and vouchers for the same, 
to deprive the public of any advantage which the should be brought before the Bishop of Bathaiul 
public otherwise might or would have enjoyed' Wells, or any five of the justices without the 
under the piovlsions of the act. Ih. bishop, between the first day of August and the 

' fvrilier Compasy and OHABITr. p® next general of the pcaco to te 

* hel<l lor the county of: bomerset, at a place 

■h ApfonTit.. ' appointed by the bisliop, or by any five of the 

^ * . justices without the bishop, then and there to be 

■ Authority to Execute Eecesfeary Works— examined, stated, and corrected ; and the ac- 
Passing of Recounts hy Sessions.] — By an act- counts, whether or not the' same should- have 
for making and maintaining a canal, power w^as; been examined- and cori'ccted by the bislfiop arid 
, given to 'the canal company to make all suchi justices, were to be brought before the bishc/p 
-^orks as they should- think necessary and proper, and justices, or any live of the ju.stices in the 

ejecting. completing, raaintainin gimproving,* -absence' of the bishop, .at , the opening of the 
tedi using tlie ■camtlj^ahd other works p and the! court at the n-ext quarter sessions \o foe held 
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■\va,^ to be final and coih*! 
bisliop and jiistico> wer 
state, and allow the act*, 
sions, and had no auidior 
amination to a subseqneni 
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agreement for its return if the land was not 
conveyed to tlie company on the infant attaining 
his majority. >’0 conveyance was executed and 
the inireiiase-money was returned, Init the com- 
pany continued in the use of: the land fen* tlieir 
canal, paying to the landowner for forty years 
after he attained his majority a rent of nearly 
the anioimt awarded by the eonimissioners. The 
company also, with his knowledge, pureiiascd 
the interests of hiaselioiders in the land : — ileid, 
first, that an agreement could not be presumed 
to have been entered into or ratified by the lajid- 
nwner for a sale of the fee in consideratitm of a 
rent ehara’e. SomenetChh'c Coal Canal Co. v. 
Uaroovrt.'^ Be U, d. athi ; i Jur. (x.s.) (iTl ; 
6 W. it. <)70, 

Held, secondly, that an ejectment brought by 
the landowner and the intended erection of n 
bridge by him, ouglit to be rest rained by injunc- 
tion on the ground of acquiescence, the company 
undertaldm/ to put in force their parliamentary 
powers (which hafl not expired), to acquire the 
land. 7/a 


necessity of Writing.] — Under an act, 

proprietors <3f lands were antliorised to contract 
tor, sell, and convey their hinds t<f a canal com- 
pany ; S icli “ contracts, agreements, sales, ex- 
•change:s, conveyances and assurances,” were to 
be valid to all intents and puriioses ; were to be 
inrolled with the clerk of the peace, and copies 
thereof to be evidence ; and, upon payment of 
'.the sum agreed on for tlio purchase of lands, 
■■such lands ivere to be vestad in the canal com- 
pany : — Held, that a conveyance of lan<l under 
this act must be in writing. fJop d. llohhus v. 
Wanvk'li, Caml Co,, 2 Bing. (N.C.) 483,* 2 Scott, 


Bights Incidental to Convey ance-Ez- 

clnsive Letting of Boats.] — A company was 
empowered by an act to make a canal, and to 
purchase lands for the purpose of the navigati^m., 
and upon [layment of the jiurcluise money the 
fee simple of the lands was to be vested in the 
company for tlie use of the navigation, but to ok* 
for no otliei* use or piu'pose whatsoever. By a 
subsequent act the eonqjany was empowered to 
make a reservoii*, for the purpose of supplying 
the canal with water, arul to jiurcliase land for 
that purpose, and nil the pjiweis of the first act 
were extended to making the reservoir. The 
Where an actenacteih in one clause, that after ■ acts^ contaimjl various (da uses reserving rights 
•any land sliouki have been set and ascertained ! of fishery to the owners of the lands through 
for making the canal, it should be lawful for all ! which ihe canal and reservoir were made, atid 
persons seised or possessed of or iiitcrested in ' enabling tlieni to use pleasure boats thereon wiih- 
such 1 nds. to contract for. sell and convey them out paying loll, but prolii!>itiiig the passage of 
to the company, airl that all such contracts, any boats carrying passengers or goods for hire, 
•sales, and assurances sliould be valid and efi’ec- : except upon payment of toll. The canal and re- 
tual in law, and all such contracts, &c., should , servoir, and all the rights of the canal company, 
be made at the expense of the compauv and ' were subsequently vested in a railway company 
inrolled with the clerk of the peace, and copies i by act of parliament, in the same manner and to 
rsigned by the clerk of the peace should be evi- ■ the same extent as the canal ciunpany could have 
■deuce ; and a suksequent (danse enacted, that i held or used the same, and all the powers of the 
'upoii pa’^'tnent of such sums of money as should , canal acts were extended to the railway company^ 
be coiitracte.l or agreed for between the parlies, i The canal company purchased from the plaintiff’s 
or determined and adjusted by the commis - 1 ancestor land, upon which the company made 
sinners, or assessed bv a jury, in manner therein- ' the reservoir, and took a c< nveyance of it in fee 
before meutiomd. the lauds should bo vested in to a trustee for the company. Twogiuestions 
the com})any Held, that, by reference to the i being raised, first, wdiether the railway company 
former clause, the contract, in order to vest the i could lawfully let out boats for hire upon the 
lands in the company, must be in writing, and i reservoir ; and secondly, whether they coukl 
that, therefore, proof of paYrnent by the com- 1 lawfully use the i^servoir for any other purposes 
pany, for particular lands identified in evidence, 1 than for supplying the canal with water :-;-Heid, 
was' not sufficient proof of title in the company. [ by Lord Campbell, C,J.; that, under these statutes, 
liarhonmqh {Earl) v. Shardlom, 7 M. & W. 87 ; there was not a universal proh-bitioii against the 
2 Railw. Cas. 253 ; 10 L. J., Ex. 245. railway company using the .reservoir for any 

other purpose, except that of feeding the canal, 

presumption of Agreement— Acquies- but that all uses of it, whether by pleasure boats 

tDeuoe.l— A canal company having power to pur- or otherwise, other than .for the purposes of navi- 
cha.se tands for gross sums or, for annual rent gation, whereby the grantor of the land, ,or his 
charges, to be determined by commissioners in heirs or assigns, were prejudiced^ was unlawful, 
cases of (lisabiliry, took possession of the lands but that the plaintiff, not being a' shareholder, 
of an infant, orran agreement with his tenant, coiild not rely upon tbe] Wr(>per applications 
and after an award by the commissioners of the of the corporate- funds to this purpose. Per 
«*ross sum or annual rent charge which ought to Coleridge, 3., aiuL WigHtman, J;, that .the rail- 
be paid hut which award was invalid, no one way company could not, lawfully let out pleasure 
being party to it who had power to bind the boats for hire upon the' rfevoir, or use it for any 
infanPs interest, the awarded gross sum was other purposes of profit, except -those contem- 
paid by the .company to the steward, on, an plated by. the statutes under whfgh they were 
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incorporated, as tLe land was vested in them for repealed, li 
the use of the navigation, and for no other use 340 ; 8 L. J. 
or purpose, and also because such use of the 

reservoir would derogate from the rights of When 

adjacent landowners ; and lastly, because it by a coiiipa, 
involved a disposal of the corporate funds to a canal, and fo; 
purpose foreign to the object of their incorpora- specified in i 
tion, and might be pre.judicial to the shareholders, the owners i: 

Per Erie, J., that tlic canal company anti the act contains 
railway company acquired, by the' conveyance of tlnjse powers 
the land to thein, ail the incidents to an ed'ate in entitled to c 
fee simple not exjiressly proliibitcd by their acts, themselves of 
with the specified duty superadded of using it lapse of ^ time 
for the purpose of the navigatiou, and of not dissatisfied, a 
using it for any purpose inconsistent with that against them 
object, and that therefore they might lawfully LamLidvr C(i 
use the reservoir with pieasin-e boats, or in any 49 ; 3 Jiir. 11 
other manner which did not impede the per 
furmance of the statutory duty 
North Sta'lforfUkire Bif. 

Bl. 798 ; 24 L, J., Q. B. 

See ;S'. C. in equity, 25 L. J. 

(N.s.) 248 ; 4 W. B. 336. ' | of making 

question ; and it w 

Towing Path—- Bedication to Public.]— " 

Land acquired by a company under an act of j commissioners or ast 
parliament for the purposes of their undertaking 
as specified by such act may be dedicated by the company to enter upon such landr 
them as a public higbwaiy, i" 
public be not incompatible with the objects pre- 
scribed by the act. - 

acquired and used by a can; 


Bostoeit V, Vesting of Title.]— In 1779, F. demised laud, 
3'C. L. K, 1027 ; 4 El. & of which he was seised, to M. &; Co., for term of 
225 ; 1 Jiir. (if.S.) 921. sixty -five years. In 1794, an act was obtained 
“ “ Ch, 325 ; 2 Jur. by the Swansea Camil Company, for the ])urpose 

" ' ‘ a canal through part of the land in 

as enacted that upi-m payment 
or tender of certain sums of money, a<l justed by 
;essedd>y a juiy,-forI::bh'';^^^^^^ 
chase of any such laiids, it shouk! be lawful for 

Is, •or, before- 

if such use by the such payment or tender, % leave of the Owners. 

^ J- or occupiers; and that, thereupon, such land- 
Tiierefore, where laud was should be vested in the company for tiie purposesi 
al company under of the act. In 1797, anti during the continuance 
their statutes for the purposes of a towing path, of the lease, B. entei’ed into an arrangement with, 
and it appeared that the use of it as a public M. & C., the lessees, by which a canal made by 
footpath was not inconsistent with its use as a the latter was extended througii part of the same 
towing path by the company : — Held, that the land, and formed a continuation of the Swansea 
company could dedicate ilic land as a public canal. Xo payment or satisfaction was made or 
footpath subject to its use by them as a towing agreed to be made to the owners of the lands,, 
path. Bex Y. Lealte Qi B. k Ad. 469) approved but everything was done by B. with the consent 
and followed. Gra7i(i Jmietum Canal Co, v. and in accordance with the wishes of siicli owners 
57 L. J., Q. B. 572 ; 21 Q. B. D. 273 ; and proprietors. Upon the termination of the* 
59 L. T, 767 ; 36 W. B. 795 ; 52 J. P. 692 — lease of 1779, the assignees of tlie reversioiii 
C. A. brought ejectment against the assignee of B.,. 

who continued in possession of the canal made* 
Time for— When Limited.] — An act of the upon the land demised : — Held, that the mere- 
51 Geo. 3, for making the Bridgewater and consent of the owner of the property to ttie con- 
Tauntoii canal, after reciting that the making of struction of the canal did not bring the case* 
that canal would he very prejudicial to the tolls within the act ; and that the assignees were 
authorised to be levied and collected from the entitled to the possession of the lanrL Doe d. 
Tone navigation, authorised and required the Patrloh v. BeaufoH {Dulie)^ 6 Ex. 498. 
canal company within three calendar months to 

contract and agree with the conservators of the To Ownership in the Soil. ] — A. was cni- 

river Tone navigation and other persons, pro- powered by acts to make a canal, and lie was 
prietors of shares or parts of sliares, or otherwise authorised to supply the canal from brooks 
interested therein, for the absolute purchase of within five hundred yards thereof, to dig and 
their several and respective estates, rights and trench the adjacent land, and remove earth] trees, 
interests in and to the same ; and also to contract and other obstructions thereon, for making, using,, 
and agree with the overseers of the poor for the and maintaining the canal, towing-paths, trenches- 
time being of the town of Taunton, and the and watercourses, with similar powers as to^ 
several parishes of Taunton St. Mary Magdalen roads and other (jonveniences connected with the- 
and Taunton St. James, for the absolute purchase canal; to ‘enclose and appropriate such parts of 
of certain respective estates, rights and interests the land as shouM ‘ be ' proper for wharfs or 
of the towm and parishes, under and by virtue of quays; to set up posts, ditches and fences in 
the therein-recited acts. This act was repealed places necessary for separating the towing-paths, 
by the 5 Geo. 4 Held, by Bayley and Little- from the- adjacent lands ; to lay earth aiul other 
dale, JJ., that the words “ within three calendar materials requisite for the works, and do all 
months” applied to both branches of the clause, things necessary for the making, maintaining 
and that the canal company, therefore, was and convenient me of the canal. It was pro- 
bound to have contracted within that period with vided that notbmg should authorise A. to' irse 
the overseers of the parishes of Taunton ; and the lands for any other purpose than that of the 
not having done so, they could not afterwards navigation. Provisions were made for tbe pur- 
a>mpel them to sell their interest; and 'by ohase and sale of such lands as should be wanted 
Parke, J., that, whether the right to purchase for assessing the price and the damages to be 
that interest was limited to three months, or not, paid by A. for the use of or injury to the lands ; 



for a cerhiin space of iimo without usin?j them 
for tlie canal, lie was (o rc-coiivtw Ills ri^iht an*! 
interest therein; and it was provided ihat t’no 
works and things mtule in forniing a. certain 
part of the canal slionld heconie the prof^eity 
of A. : — Held, that no right to the soil of the 
lands adjoining to the canal, niul applied to 
the ] purposes thereof midei- tiie powers of the 
act (not being those comprehended xinder the 
last-mentioned proviso), passed to A. whe)-e 
there had been no actual purchase. d. 

Itv(f. V. (^Archhi^hoj)). 14 Q. E. 81 ; 11) L. J., 
Q. 'E. 242. 

Whore it ap|)eared tliat for the purpose of 
making a, ml maintaining the towing ]>ath of a 
canal, the ownership of the soil was not neces- 
sary : — Held, that a mere easement and not the 
soil ha<I been ac'.piired by the com])ariy. Bachjev 
V. South Yorkshin llaihuay and Jtlrer Dun On, 
1 E1.& El. 347 ; 28L. J.. Q’. B. 118; 5 Jur. On.s.) 
459 ; 7 W. R. 130— Ex. Gh. 


h ' — ^ — Amt^unt EecoveraMe..]~^Bj 9 Geo. 4, c. 98V 
!hc imdertnk(3rs of tije Aire and Galder Xavi- 
Igatiou were empowered to make a navigable 
canal fi'om certain points mentioned in the act, 
a.ml also to construct a railroad from such canal 
to a certain highway, and for such purpose to 
cntci' upon any lands, making satisfactioti as- 
tliereinafter nieationed ; and it was junvided, 
that, in case of any disputes between the under- 
takers and the parties intei'estccl in the lands 
taken, used, damaged, or afliected by exectition of 
.any of the powers of tlie act, a jury should assess 
the amount to be paid foi* the purch.ase of .such 
lands, and also what amount slioidd lx* paid by 
way of recompease, cither for the djiinages which* 
.should bcfoi’e that time have been sustained, or 
foi' the future recurring rlamages which should 
have been occasioned, and the cause of which 
.should have been only in part obviated or 
repaired by the undertakers, and which could; 
be no kxrther obviated, repaired, or remedied by 
them. Other clauses provuMed that the corapaipy 
should agree for, or cause to be valued and pai<l 
lor, the "lauds, which they were empowered t<> 
purchase, within five yeai’s after the passing of 
the act ; that they should not deviate above 
100 yards from the parliamentary line, and 
tliat they should complete all their works within 
fifteen, years. A dispute having arisen as to the 
value of a piece of land, in which the contem- 
plated railroad crossed the line of an existing 
railroad, a jury was summoned, who assessed the* 
value and damages as follows : — Value of the- 
land, 6k ; present damages, 0 ; future damages,. 
2,806k At thi.s time the undertakers had con- 
tracted or paid for all the lands rcLpiired for 
their works, but bad not executed the works be- 
tween the termini laid down in the parliamentary 
map, and had deviated above 100 yards from* 
the parliamentary line, and made a cut tlnmigb 
land of their own : — Held, first, that that ])art 
of the verdict which assessed the future damages-* 
was void ; for that, in order to enable the jury 
to make mi assessment of future damages, the- 
cause of injury must already exist in some work 
of the undertakers already done ; and, secondly, 
that, unless the undertakers had iinally aban- 
doned the intention of making the cut in tlie- 
parliamentary line, they had a right, at any time- 
within fifteen years, to take possession of the 
land in question, on the payment or tender of 
the 6Z. assessed as its value, and that they had a 
right to go on simultaneously with the making-- 
both of the cut and the railroad. Zee v. Milner,^ 
2 M. & W. 824 ; M. & H. 275 ; 6 L. J., Ex. 205. 


Proof of Ownership.] — Provisions in dif- 
ferent acts of parliament appointed conservators 
of a river navigation with full powens to do 
what was necessary for carrying the object of 
the acts into effect, including powers to purchase 
lands and levy tolls. The conservators executed 
the powers of the acts so far as related to the 
improvement of the river navigation and the 
making of towing-paths, and they levied tolls. 
There was no evidence that they had actually 
purchased any of the land wliich lay along the 
course of navigation and had been u,sed to form 
the towing paths : — Hold, that as the acts might 
be carried into effect without purchasing, the 
burden of proof lay on the conservator to show 
that they had purchased, and since the}’’ had 
failed to show it they were not entitled to be 
treated as owners of the soil of the towing-paths. 
Zee Comermtom v. Button^ 51 L. J., Cb. 17 : 
6 App. Cas. 685 ; 45 L. T. 385 : 30 W. R. 233 : 
46 J. P, 164— H. L. 


Compensation— Proceedings to Compel.]— The 
court will not grant a mandamus to compel a 
canal company, pursuant to the provisions of an 
act, to p3*oceed to an assessment of the value of 
land, taken by them for the purposes of their 
canal ; and also of the recompense to be made 
for the damages thereby sustained ; if the parties 
interested in the land do not make their applica- 
tion to the court within a reasonable time after 
the land was taken by the company ; especially, 
if the parties have another remedy hj ejectment. 
jRex V, Stamforth and Keadhy Canal 6b,, 1 M. 
& S. 32 ; 14 B. R, 389, 

In order to induce the court to issue a manda- 
mus to a canal company, to make compensation 
to a claimant, a clear refusal on the part of the 
company must be shown ; mere delay in attend- 
ing to the claim is not sufficient. Bey. v. HVZks* 
and Berks Canal Co.., 8 D. P. C. 623 ; 4 Jur. 848. 
See Bsg. v, Thames and Isis Navigation, 8 A. & 
E. 201. 


3. Right of Sitppoet, 

See eases, sub. Mines a no Minerals (under 

Canals, &c.), ante, vol. ix, cols* 1238 et seq. 

Implied — Subjacent Minerals — Compensa- 
tion.] — Ordinarily, where land is granted by 
private grant for the construction of specific- 
works, the grant, in the absence of a contrary 
intention appearing on the face of it, carries by 
implication the right of reasonable and necessary 
support for the works to be constructed, ^ The 
same principle applies to titles and rights* 
created by act of parliament, and, where an, 
express statutory right is . given to make andi 
maintain a thing necessarily requiring support,, 
the right to necessary support is, iii the absence 
of a context pointing to the contrary, implied kv 
accompany the right to make and maintain the 


Persons Entitled,] — Under a clause in an 

act giving compensation for the value of lands, 
tenements, and hereditaments, or for damage done 
thereto, the tithe-owner is not entitled to com- 
pensation for the injury done to him by the con- 
version of titheable land taken for the purpose 
of the navigation, and covered with water. Mea; 
Y. Ne7ie Outfall Commissioners, 4 M. k By. 647 ; 
9 B. k 0. 875 ; 8 L. J. (o.s.) R. B. 1. 
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thing requiring suppoin ; and, in cases whore a ; and K/imrlp.'; v. Lmiranhirt fuul Yorh^litre i*h/. 
mode of compensation is pianided for the owners j (14 App. Cas. 24S). discussed and disfingnishcd 
of the hin<].s farnishing such s’lpport, the reasons ! —Seniblc, that if the private act imposed a 
for implying that such right r,f support is | prohibition upon working the miiies to the 
intended by the a.L‘t arc ovei’whehning. L. ' danger of the ca.naL the cnnal company could 
A”, ib'. Jib/, v. Ji)rrni,s\ (52 L J., Ch, 1 ; [-1893] 1 ' not waive it. dhauiher doUicnj Co. v. Bnolulale 
Oh. Id ; 2 E, 120 ; 07 L. T. OdO : 41 W. E. 149 ; 0/.ml Oo., 04 L. J., Q. B. 0-15 : [bS95j A. 0. HIM ; 
-~-C. A. .11 E. 261 : 72 L. 'W 20S--H. L. (E.) 

Mines — Compensation for not Working’.] Bight of Company to prevent working within 
— By a*scction of an act empowering a co ii- given distance— “ Mines and Minerals’’ — Stone 
pany to make a cfinal, it wa.s provided that quarried from surface downwards.] — A canal 
Eiutiiing therein contained should aifect the i company was empowered by act of parliament 
right of any owners of lands to the mines and to prevent the owners of land acijoining the 
minerals under the lands to Ic made use of , canal from working the mines and minerals 
fur the canal, and that it shoukl be lawful ; within ten yards of it, but was required to give 
for such owners to work such mines and ; compensation for stopping any such workings : 
minerals, not thereby injuring, iirejadicing, or j — Held, first, that stone used for mending roads, 
ohdructingr the canal By another section it i and worked by quarrying from the surface, Avas 
was provided that if the OAvners should . iii j within the description of mines and minerals, 
pursuing such mines Avork near or under tlie Midland jRoj. v. Cheeddey, 36 L. J., Ch. 380 ; 
canal so as in the opinimi of the canal company ; h. E. 4 Eq. 19 ; 16 Ij. T. *260 ; l.> W. R. 67L 
to endanger or damage the same, or in the' i Held, secondly, that the comijany might 
opinion of the omievB of the mines to endanger ' prohibit, the working of mines beyond the ten 
>or damage the further Avorking thereof, it should I 3-ards if in its opinion the AA^nking Avould 
be lawful for the canal company to treat and | endanger the canal, but that it must compensate 
^igree with the owners for -all such minerals as | the o-.vner for stopping mines beyond the ten 
might be near or uiulcr tlm canal as should be ! yards. Ib. 
thought proper to bo left foi’ the securit}^ of the I 

e«ual or mines ; and in case, they should disagree i ^ CONSTUCCTloif of Works. 

then It .should be lawlul for eertani com- 

miasioners at the request of the canal company Xiability for Injuries— Time Limited for Con- 
or of such owners to summ ri a jury to assess struction.] — By a canal act, a company wars 
what satisfaction such owners ought to receive restricted from any alterations of their canal 
from the canal company ; and upon, payment of after the expiration of two years. By the 
such satisfaction such ownei-s shoxild bo per- .same act, a proprietor of a mill near the' IcAAmr 
petually restrained from AA'orking such mines part of the canal Avns entitle..! to all the sur- 
withiirthe limits for which satisfaction slioidd plus w'ater of it Hel 1, tli.at the erection of 
by the jury be declared to extend. Owners of a a steam-engine after the twm years, to pump 
<5oal mine uiulerund near the canal having given water into the upper part of the canal, by which 
the canal company notice that they Avere going the carrying poAver of the canal was increased, 
to work the coal, the company declined to and the surplus Avatei* diminished by the en- 
purchase or pay compen.'^ation for leaving the larged trade, aauis an injury to the mill-owner, 
ooal, and the owners then AAmrked the coal ami | for which lie \Ams entitled to damages. Blade- 
thereby damaged the canal. The AA-orking AA’as j move v. (rlawurqau Canal Co., 2 C., M. k E. 133; 
in the usual mode, AAdihout negligence and Avith- | l Gale, 78 : 5 Tyr. 603 ; 4 L. J., Ex. 14G. S. €,, 

out doing unnecessary damage save in not ! 1 Cl. ik F. 263 ; *6 Bligh (N.s.) 347. 

leaAdng suhicient support : — Held, that the , A clause in a second act relating to the same 

owners of the mine had a right under the act to i canal declared that the Avorks thereby authorised 

initiate procee lings and to receive satisfaction ( shoukl be completed Avi thin tAAm years from the 
for such minerals as shouhl be thought proper to time of its passing’, and that the money , to be 
be left for the security of the canal or the mine, raised by it should not bo applied to defoiy the 
butwmre liable in damages foi-Avorking the mine expenses of any of the Avorks not made Avithin 
to the injury of the canal. Dudley Canal Co. that time: — Held, that this clause not only 
Omzehrooh (1 -B. k Ad. 59) distinguished, limited the application of the money to the 
Cromfvrd Canal Co. v. Cntts (5 Raihv. Cas. 442) works completed within that time, but that no 
a-pproved. Iimwlofi v. Lancmhire and Torlf- works should be carried on adversely to the xnte- 
Miire 7^/y., '59 L. J., Q.. B.'39 ; 14 iK]>p. Cas. 248 ; rests of individuals, after the expiration of tw'o 
61 U T. 9.1 ; 54 J. P. 103 -K. L. (B.) years. Ih. 

■ Where a private act of parliament, autho- 
rising the c<n5tui3tioa of a canal, empoAA^ers Bemedy of Party Aggrieved.] — 'Where a par- 
the canal' company to give notice to mine- ticular jurisdiction is apj ointed under a canal 
AJAvners by the side of the canal to discontinue act to determine all (questions that may arise re- 
working adjacent minerals if the continued specting things to be done. in pursuance and in 
working is likely to damage the canal, and execution of the act, if the projectors of the canal 
empowers the mine-owners to discontinue work- exceed their powers, or do any act not strictly 
ing if they consider that damage to the mines within the terms of the statute, by which any 
■will probably result from further working, and individual finds himself aggrieved, he is not con- 
in each case > provides compensation for the. fined to the particular jurisdiction, but the 
<;o:AEtinworked— but there , is jqo statutory prohi- : wrong is to he remedied in the ordinary . manner, 
bition. a<rainst; working— the mine owners are; SIiand Y. TTendemm, 2 Dow, ,519 ; 14 R. B, 202. 
not entitle I to discontinue. AA’orking and-.elaimi And see .a\. .Co wp; 26. - ■ • , 

-eo.mpetisation on the ground that some' injury i ' . - , ■ 

may be caused to the pand bA: such worJdng. j ' 'Deviating from Line,]— Though the court will 
' .442)) not 'retrain -an 
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pariy Ij}’ a party, t]irou; 4 ]i who.^c estate a crtnal j security for the money so bfjrrowcd ; and a form 
2 s cLiitin.^', iur deviatin,L^ iVnin the line. ])ecause ; of mortgage was given, whereby the company 
he has laid by and re>led upon his legal rights, | engaged to pay the interest halhyeariy Held, 
yet, if he hies a bill ie le.snain their eleviating, ’ that the property of the company and the rates 
ami then moves T-n eoninht them, the coiiit will | or duties alone, were pledged tor the ]»ayment of 
not do so 'witliout a, tiird. by jury in a disp'iited ; the moneys advanced; and that the company 
case, and dirciging an at law. Agar v. i was not liable to be sued for arrears of im crest. 

llrgpRt'n Canal Co.^ (J. Coop. 77 ; 14 II. ih'2i7. | I^an1et\, MamufdoJte Canal Ok, 4 Heutt, 1S2 ; B 

; bing. (^’.C.) 48i5 ; 6 L. J., C, lb 177. 

Punds Insufficient— Power to Cut through 
band "Eiig’hts of bandowiierC — hersons autliur- i j j ^x^xxjty to liEPAilt. * 

ised by act of parliament to cut a canal and j 

re<'jiiired to appropriate certain sums foj’ the con- ! Applicable to what Works,] — An iije(trporated 
struct ion and maintenance <.4 woi'ks to protect a | company was authorised by act of parliament 
harbour iii which a canal was intended to (er- I to make a navigable canal, the construelion of 
ndnate, not restrained from cutting through their j which would interfere with am ancient drain, 
own lamls at a distance from the harbour, in the i By ojie section of the statute tie company was 
eve))t of a present insufficiency of funds for the ! required to make a drain on each side of the 
completion of tlie undertaking, pendingan appli> i canal, and parallel tbeiewith, in lieu of |)art of 
cation to parliament for further jmivers to levy j the ancient drain which would be ilesiroyed. 
money. JAnf/a Lgnn Corporation v. Frmlciton, ; By another st'ction the compaity was rcquiicd to 
1 ^Swanst. 244 ; lb K. K. <>2. | make such arches, tnmiels, culverts, drains or 

Persons aiithr>rised by act of parliament to | other passages, over, under, by the side of, or 
cut a canal, if their funds aie iitsufficient for into tie canal, and the trenches, stream.s and 
the (Completion of tlie undertaking, may, on the , watercourses communicating therewith, and the 
prompt application of the owner of lands through : towing-paths on the sides thereof, of siuh (lepth, 
which they ai’c cutting, be restrained from pio- i breadth and dimensions as slnuild be sufficient 
ceeding. Ih. ! to convey the water clear from the lands ad- 
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for reward to the cletendaots, irs jumI ii{)on a 
certain boat moored at one of the mooring- 
places, and was lawfully passing over the bridge 
and using the same in manner and for the pur- 
poses aforesaid, without notice of its dangerous, 
■condition, and thereupon by and through the- 
wrorigful and negligent conduct of the defen- 
dants in keeping the said bridge, &e., as aforesaid,, 
the said J. S. fell into the said basin of thedefoii- 
dants and thereby lost his life, &e. : — Held, on de- 
murrer, that the declaration was good. The 
defendants invited persons navignting the canal 
to go over the bridge in the same way and sense- 
that a shopkeeper invites the public to enter his. 
shop, and they were bound therefore to keep the 
bridge in a safe condition, and to take care that 
there was no pitfall, trap or other dangerous- 
tiling in the way, S. C,, 18 L. T. 88‘J. 

The declaration stated that the defendants, 
were possessed of land intersected by a canal 
and cuttings and of bridges across the ca..nal 
and cuttings communicating with and lending- 
to certain docks of the defendants ; which 
land and bridges were used with the consent 
of defendants by persons going to and coming 
from the docks ; that they wrongfully and 
improperly kept the land, canal cuttings 
and bridges, and suffered them to be in so^ 
improper a state as to render them unsafe for 
persons lawfully passing along and over the said 
land and bridges towards the said docks, and 
that one. G-., lawfully passing over and using tha 
bridges, through the wrongful, negligent and 
improper conduct of the defendants, fell into- 
one of the cuttings and was drowned : — Held, 
that the declaration disclosed no action- 
able breach of duty on the part of the defen- 
dants. Gmitret EqerUn^ Bd L. J., C, 1-*. 191 
L. E. 2 C. P. 371 ; Id'L. T. 17 ; 15 W. R, 638 . 


property. Shoehottom v. Efferton^ 18 L. T. 364. 

Declaration.]— The declaration alleged 

that defendants were possessed of a close 
and a navigable canal, which all the queen’s 
subjects were entitled to navigate for reward 
to the defendants, and of divers basins and 
mooring places connected with the said canal 
and used for boats navigating the same and 
of a bridge acroSvS -one of the said basins 
communicating with and leading to the said 
mooring places, which said bridge was among 
other things, for the use of, and was used 
by, boatmen navigating the said canal for 
reward, &c., or using the basins of the defendants 
or going to wards or coming from the said mooring 
places. It then alleged a duty upon the defen- 
dants to keep the bridge in a safe condition for 
persons passing over it to and from the. mooring 

places and a breach of that duty by knowingly canal unprotected, and ther 
and negligently suffering the bridge to be out of or other means of preveatinj 

repair and in a dangerous condition for persons and the consequence is T’ ' 
lawfully passing over it as aforesaid ; and that is lawfully opened at night-time, a person falls- 
X 8. was a boatman navigating the said canal, into the catjal, without any fault on his part^ 


7. Liability to Fbkce. 

ISfeglect of— Bridge over Canal.] — When a. 
canal company is empowered to intersect high- 
ways and to construct bridges to connect the- 
intercepted portions, and the canal and bridges- 
are vested in it, and it is enabled to take toUs- 
from boats passing the bridges, and the com- 
pany erects swing-bridges, which the boatmen 
are entitled to open for the purpose of passing,, 
and which when opened leave the edge of the 
’ re is not sufficient- 
■ ' ig accidents,, 
that while' the bridge 
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the (?oiM|)ari 3 ' will be liable ro rm nation. Manleij 
V, St. lielcHH (yinal and Jiff f lira i/ (Jr., 2 II. & S. 
840 ; 27 L. J., Ex. 150 ; fJ W. R.'207. 

A swing-bridge o^er a canal cr<)ssing a public 
111 gh way when turned back for the passage of a 
barge along the canal, left, a gap on the side of 
the roa<l, without any fence towards the waiter. 
A., being upon the bridge w'hllst it was in this 
•state, and the spot being dark, incautiously 
stet)p(ol back and fell into the watc-r and was 
'drowned, lii an action Ijy his widow and ad- 
ministratrix against the canal cum)>any, the 
jury was told that if the.r thought there had 
been negligence on, the ],)art of the company, 
and no w'ant of proper care and caution on the 
part of the deceased, the plaintiff was entitled 
to a verdict ; but that if they thought that 
the deceased had by his own negligence con- 
tributed to the accident, they must find for the 
■company : — Held, a proper direction, and that 
upon the facts the jury was warranted in linding 
for the company, although of opinion that the 
bridge was not secured as it should have been, 
Witherley v. Jlegmt',^ Caml Co., 12 G. B. (iNkB.) 
2 ; 3 F. & F. 61 ; 6 L, T. 255. 


management, 
II W. K. 34. 


Coclihnrn \\ Brewaah Canal Co., 


Proximity of Public Patl^ j— A company was 
possessed of a canal and lAe land between it 
and a sluice ; an ancient public footpath passed 
through the land close to the sluice ; there was 
•a towing-path nine feet wide, by the side of the 
canal, and an intervening space of twelve feet 
■of grass betw’een the towing-path and the foot- 
path. By the permission of the company, the 
Intervening space had been recently used for 
•carting, and ruts having been caused, the whole 
•space between the sluice and the canal had been 
covered with cinders, and thus all distinction 
between the path and the rest of the land was 
■obliterated. A person using the path at night 
missed his wary, and fell into the canal and was 
•drowned : — Hei(.I, that the canal was not so 
near the footpath as to be adjoining to it, so as 
to throw upon the company the duty of fencing 
off the canal, and that the other facts did not 
a.'ender the company liable for the accident. 
JBinlm V. South Torh^lilm Itallivay and Rh-cr 
Dun Co., 3 B. & S. 244: 32 L. J., Q. B. 26 ; 
S L. T. 350 ; 11 W. R. 50. 


.... — jj-o Injury due to Negligence.] — Where a 
mine was flooded by water from a canal owing 
to an extraordinary rainfall, ami it was found 
that no extra injury could be attributed to the 
precautionary measures adopted by the canal 
company to prevent the catastrophe Held, 
tliat it was a case of injuria absque damno, 
and afforded no ground of action, au<Khat the 
compensation clauses did not apply to such a 
case. Tkoman v. JilrmmgJmrih (Jatial Co., 43 
L. J., Q. B. 851 ; 43 L. T. 435 ; 45 J. P. 21. 
See next case. 


8. Liability for Overflow of Water. 


tJnusual Eaiufall— Bursting of Banks.]— A 
'Company undertaking for their own profit to 
main tain a channel for carijing off water, and 
neglecting to do so effectually, is responsible for 
■damage <ione to the adjoining land by reason of 
the banks giving way after an unusual rainfall, 
although other persons who were bound to keep 
Hie outlet of the channel of certain diniensions 
had failed to perform that duty, and had thereby 
occasioned an increase of water in the channel, 
without which its banks would not have given 
way. I/arrlMM v. &. W, JRof., 3 H. & C. 23 X ; 
33 L. J., Ex. 266 ; 10 Jur. (if.8.) 1)92 : 10 L. T. 
•621 : 12 W. R. 1081. See also Ilodgsoji v. 
Torh Chrj)ora.th)n, 28 L. T. 836. ante, col. 1901. 

A right of action against a canal company for 
negligently Imeping their sluices, by reason 
'whereof the canal oversowed, is not ousted by 
provisions in the canal aet for compensation to 
parties affected by the works and, especially 
-by the overflowing of the water over the sluices, 
•those provisions relating to the due and proper 
management of the works, not to their negligent 


Eight of Action or Compensation.] — tinder a 
navigation act persons who sustained damage Ijy 
reason of the navigation were entitled to com- 
pensation. The trustees of the navigation had, 
under their control, a lock, a weir and clows, 
through wdiich, when raised, the water of the 
river could be let off. During a flood, after a 
heavy rain, they kept down the clows, and by so 
penning back the water, caused the premises of 
the prosecutor to be overflooded and damaged :~ 
Held, upon motion to enter a verdict for the 
trustees non obstante veredicto upon a man- 
damus, that the prosecutor was entitled to judg- 
ment ; that the mandamus was sufficient, though 
it did not aver that his premises would not have 
been flooded under similar circumstances before 
the river was altered by the works of the trus- 
tees ; that the proximate cause of the damage, 
the penning back the ivater, being done on 
account of the navigation, the trustees were as 
much liable under the acts as if they had com- 
mitted a breach of duty, and that it was no 
excuse that it had been done skilfully, *an<l that, 
unless it had been clone, other works of theirs 
lower down, and the lands of others, would have 
been damaged. Reg. v, Delamere {LovdJ), 13 
VV. R. 757 — Ex. Oh. See Runn v, Birmmgham 
Canal Navigation, infra. 


Bight to Impede Flow of Water.] — The owners 
of a canal being threatened by an overflow of 
flood water from a neighbouring river, and fear- 
ing damage to their premises situated on, the 
banks of the canal, placed across it, at a point 
above their premises, planks reaching from tlie 
bottom of the canal to the coping stone, which 
was some inches higher than the surface of the 
canal water. The flood water afterwards broke 
into the canal at a point above the barricade of 
planks, and opposite to the plaintiff’s premises, 
which were also situated on the banks of the 
canal above the premises of the owners of the 
canal, and, being penned back by thei planks, the 
water rose in the canal until it flooded the plain- 
tiff’s premises. In an action to recover damages 
for the injury so caused : — Held, that the owners 
of the canal were not liable, on the ground that 
the water which did the mischief was not brought 
there by them, and that there is no duty on the 
owners of a canal analogous to that on the owners 
of a natural watercourse) not to impede the flow 
of water down it. .Meld v. Z. M. W. Ry., 
44 L. J.) Ex. 15 ; L. B. 10 Ex. 4 ; 23 W. B. 60. 


Discharge of Water.]— -A company was by 
statute authorised to make a canal, and required 
to maintain it in good order for navigation by 
the public t preparatory to making some necessary 
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repairs and improvements, they tiiraed off the 
■water into a drain (designed for that purpose), 
from whence it ought to flow, as on a previous 
occasion it actually did, into a public sewer, which 
was under the exclusive care and control of the 
corporation of Dublin ; but, owing to an unfore- 
seen obstruction in the sewer, the water was 
stopped and flooded the plaintiff's premises ; and 
{dtbough the company became aware of the 
flooding — -though not of the immediately efficient 
cause — it did not appear that they had taken, or 
could have taken, any steps to prevent or stop 
the discharge of water fioiri the canal into the 
drain : — Held, lii’st, that the company, wliile 
acting in exercise of their statutory powers, could 
not, in the absence of negligence on their part, 
be made responsible for the injury done. Bough 
.ton V. Midland Groat Western Bg., Ir. R. 7 
G. L. 109. 

The jury having found that the flooding of the 
plaintiff’s* premises was caused by the obstruction 
in the corporation sewer : — Held, secondly, that 
there -was no evidence of negligence bjothe com- 
pany which ought to have been submitted to the 
jury. II. 

Flooding of Mines— Working by Owner.]— A 

canal company was authorised to be made under 
the provisions of several acts of parliament. 
They had also, by a provision of the same 
statutes, the option of purchasing adjoining coal 
mines on receiving notice from the owner that 
he was about to work them. An adjoining coal 
owner, having given the statutory notice, and 
the company having refused to purchase, pro- 
ceeded, as he had a light to do, to work his mines 
in the usual ami proper manner, and thereby 
water from the canal flowed in and drowned his 
mine. The company was guilty of no actual 
carelessness in the management of the canal, 
unless it w^as carelessness to allow the w^ater to 
remain in it while the mines w^ere being worked : 
— Held, in an action by the adjoining coal owner 
against the company for negligent management 
of the canal, whereby damage resulted to his 
mine, that the action was not maintainable, 
inasmuch as the injury complained of resulted 
from the legitimate exercise by the company of 
statutory powers. Bunn v. Bmnhigliain Canal 
Nasiqation^ 42 L, J., Q. R. B4 ; L. R. 8 Q. B. 
42 ; 27 L. T. 683 ; 21 W. B. 266— Ex. Oh. , 

Held, also, that the owner was mititled to 
compensation under the acts. Ih. 

Obstruction by Weeds — Ko liability to Be- 
3 aa 0 ye,].^Bya local navigation act, a corporation 
was appointed the undertakers for improving and 
maintaining the navigation of a river, with power j 
to do all things it should think convenient and 
necessary for making, improving, and using the 
navigation, and to receive tolls from persons con- 
veying merchandise on such river : — Held, that 
the corporation, not having the ownership of the 
soil of the river or any right to interfere with 
the river otherwise than for the purpose of navi- 
gation, wa.s not liable for any injury to adjacent 
land from an overflowing of the river owing to 
not cutting the weeds therein, and to an accu- 
mulation of silt caused by staunches properly atid 
not negligently erected for the navigation, if the, 
weeds and silt so accumulated did not ' interfere 
with the navigation. OmclmeU .v, Tlmiford 
Coiyorationy 38 D. J,, 0. 1\ 353 ; L. 


, , 1924 :; 

Negligent Construction of Sluices.] — But 
where, by a diuinage act, the commissioners 
were to construct a cut. with [iroper walls, gaths 
land sluices, to keep out the waters of a tidal 
river, and al<o a culvert under the cut to cany 
nff the drainage from the lands on the east to the 
west of the cut, and to keep the same at all times 
open, and in consequence of the negligent con- 
struction of the gates and sluice-;, tlje waters of 
the river flowed into the cut, and bursting its 
western bank, flooded the adjoining lauds, and 
the owners of lands on the east sitle of the cut 
close I the lower end of the culvert, which pre- 
vented the waters ovcrllowing tliei]’ lands to any 
considerable extent : but the occu]ners of the 
lands on the west side, believing tliat the stop- 
page of the culvert would be injurious to their 
lands, reopened it, and so let the waters through 
on to the plaintiffs hnid to a much greater 
extent: — Held, that th3 commissioners were 
responsible for the entire damage thus caused to 
.the land. Col I Imv. Middle Level Commissioners^ 
38 L. J., C. F. 236 ; L. B. 4 0. F. 279 : 20 L. T. 
442 ; 17 W. B. 929. 

Altering Size of Tunnels.] — Ihflor to 1866 a 
stream was conveyed by a canal company under 
• and across its canal through two wooden tun- 
nels, for which, in 1866, the company substituted 
; metal tunnels of le.ss capacity; in consequence 
of which, after heavy rains, the streams, in 1873, . 
flooded the plaintiff’s lands adjacent to the 
canal: — Held, that the substitution of the 
smaller for the larger tunnels was in its incep- 
tion an innocent act, without either injuria or 
damnum, and only became tortious upon the sub- 
sequent flooding, and that the statute of limita- 
sions began to run from the time of the flooding 
in 1873. Bevery v. Grand Canal Co.^ Ir. K. 8 
G. L. 511. Affirmed Ir. B. 9 C. L. 194. 

Evidence of Negligence.] — In an action for 
injury caused by the leaking of water from a- 
reservoir belonging to a canal, it was pleaded 
that the damage was caused by the leaking of 
water through the banks of the reservoir ami not 
in any manner whatsoever by reason of the 
execution of the powers of the act, but by the 
default of the plaintiffs themselves in sinking 
shafts and pits in their own land, and so causing 
large quantities of w’ater which naturally lay in 
the underground soil in -^vhich the pits and shafts- 
were sunk, and which formed the banks and 
support of the reservoir, to leak out, and flow 
into the shafts and pits : — Held, that the plea. 
was bad. Barher v. Nottingham Canal Co.^ 15 
C. B. (x.s.) 726 ; 33 L. J.. 0. F. 193 ; 10 Jiuv 
(N.S.) 260 ; 9 L. T. 829 ; 12 W, B. 376, 

! 

Act of Servants.] — Where a work of a. 

public character (as a canal) has been con- 
structed under tJie authority of an act of 
parliament, a right of action tV?r an injiny not 
occasioned wilfuii}^ nor by any act necessarily 
causing it, but arising from the*' user of the work 
(as, for instance, through the overflow of the* 
water of the canal), must he founded on negli- 
gence, and negligence is the essence of the 
action ; and altjiough the jury has given a 
verdict for the plaintff, and it 1ms been proved 
that the proximate cause of the injury was an 
act of the company’s servants (as raising a flood- 
gate), yet if it is doubtful whether 'that' act 
necessarily must have caused the injury, and' the 
jury .ako flndsflhat there, 'ilto 
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the vei'dict will be entered for the corapany. | had and enjoyed, the betieht and advantage of 
\Vh}fj‘koH,se \\ Bhnnlngham Canal 27 L. J., ; the waters of a branch canal to supply” the 
JEx. 25. , same, and which waters ought to have tiovved 

, and been without the fouling or poilutiuii tiiere- 
Liability for Damage by Percolation.] — See | after mentioned ; yet the defendant wroiigf ally 
J^k'aiis 3Ia7ivluytji}\ iShf’Jidd and 'Lhicalniilt}re\ {\ii^(^h'Avg'ed into the water of the canal foul 
Ilg.^ post, col. 2087. ■ materials, and thereby rendered the waiters foul, 

I whereby the plaintiffs engines and boilers wercr 
! injured. The defendant pleaded not guilty, and 
i that the 'waters of die canal ought to have 
I flowed and been without the fouling mcfitioned, 
Eemoval of a Sunken TesseL] — An act const i- 1 An arbitrator to whom tlie cause was referred 
luted a company for the purpose of making and found that the plaint iff, bv i^crniisNion of a canal 

,1 ..n I t . i* , , < , • 


0. Liability fob Obstructing and 
Fouling Water. 


maintaining a navigable cana.l, which all persons 
'Were to be allowed to use, on jaiymcnt of certain 
toils. The act a.lso provided, in case of obstruc- 
tion by any sunken vessel, the owners of which 
should not weigh it up without io.ss of time, tliat 
it ■ should be laivf ul for the company to do so, 
and to keep the same till payment made of the 
expenses for so doing : — Held, that the act did 


:ompany,'’ made /a; cutTtomv the ' canal ' to', his mwii ' 
premises,' by' hich .wate^r ^got . :to • those ::pTemise's,, 
and with which waiter he fed the boilers of his- 
engines. ' The '■'defendant' ■without' any-; right or 
perinission from the company, fouled the 
in the,, eanal, . '-wherebj .the.'water, ''as^' it'-eame ',in.t<> 
the plaintiffs premises, was foaled, and by the 
, use of it the plaintihE’s boilers were injureil.. 
not make it compulsory upon the company, after i Judgment having been given ■ for the pflaintiif : 
notice, so to weigh up a sunken vessel ; but that, j — Held, in the exchequer chamber, by WilliamSy 
as the company had made the eanal for their j J., CrowTier, J., and Wilies, J., that tbe verdict 
profit, and opened it to the public upon payment j upon the issue joined on the second plea ought 
of tolls, a duty ivas imposed on them, at common i to be found for the plaintiif ; by Wightman, J., 
law, to take reasonable care to prevent danger to | Liie, J., and Crompton, J., that the "verdict orj 
the navigation ; and that, therefore, they were that issue ought to be found for the defendant, 
liable for their neither weighing up nor giving j Lamg v. Whaley, 3 H, N, 675, flOl : 27 L. J.^ 


notice of a sunken vessel, which damaged a boat 
navigating their canal. Lannuter Canal Co. v. 

Parnahy, 3 P. & D. 162 ; 11 A. & E. 223 ; 1 
Eailw, Cas. 690 ; 9 L. J., Ex. 338 — Ex. Ch. 

S. P.. Mersey Pocks v. Glhhs, 11 H. L. Cas. 686 ; 

35 L. J., .Ex. 225 ; L. E. 1 H. L. 93 ; 12 Jur. i arrested. 
(N.S.) 571 ; 14 L. T. 677 ; 14 W. E. 872. j 

Such a common-law duty need not be expressly i 
alleged in the declaration ; it was sufficient to ' 
allege facts from which the duty can be neces- 
sarily implied. Ib. 


Ex. 422 ; 4 Jur. (N.S.) 930 ; 6 W. E. 750. 

.Held, also, by Erie, J., Crowder, J., Crompton,. 
J., and Wilies, J,, that the declaration was; 
good after verdict ; by Wightman, J., and 
Williams, J., that the judgment ought to be- 
•■ ' IK ' 

10. Tolls. 

a. Taking* and Amount. 


Effect of Keceipt— Claim for Salary.] -.—A navi- 
i gation act directed that the salary of the clerk to 
Injunction to restrain Party enjoined against i the commissioners should be paid by the projmic- 
Obstructing from bringing Actions.] — An in- j tors of the tolls. A person, seised in fee of a part 
junction granted, restraining the stopping of | of the navigation and tolls, granted annuities, 
vessels and the hindering the navigation of a and conveyed her part of the tolls to a trustee to 
canal, having been made perpetual at the secure the annuities, and to permit her to hold 
hearing, a further injunction was granted on the conveyed premises and the profits to lier 


motion to restrain the defendant from bringing 
actions against the canal company. Grand 
Jmietion Canal Co. v. Blmes^ 17 Sim. 38 ; 18 
L. J., Ch. 419 ; 13 Jur. 779. 

Fouling of Water.]— W^'hen a canal company 
pumped foul wmter into their canal, so as to 
make the canal a nuisance, it w^as no defence 
that the foulness was caused by other persons. 
Att.^Gen. v. Bradford Karigatwn Co.. 35 L. J., 
Ch. 619 ; L. E. 2 Eq. 71 ; 14 L. T. 248 ; 14 
W. E. 579. 

A canal company was empowered by an act to 
take the water of certain brooks and use it for 
the purposes of their canal ; the water in one of 
the brooks at the time the act passed was pure, 
but it afterwards became polluted by drains 
before it reached the canal, and it was tlrm 
penned back in the canal and became a public 
nuisance Held, that the company was liable to 
be indicted for the nuisance, as there was 
nothing in the act compelling them to take the 
water, or authorising them to use It so as to 
create a nuisance. Beg. v. Bradford NarAgaBon 
Co., 6 B, & S. 631 ; 34 L. J., Q. B. 191 ; 11 Jur. 
(N.S.) 769 ; 13 W. E. 892. 

A declaration alleged that tbe plaintiff was 
possessed of steam-engines and boilers, and used, 


own use till default in payment of such armiii- 
ties. By a subsequent deed she . conveyed the 
premises in fee to Y., together with other pro- 
perty, ill trust to sell as in the deed was directed,, 
and "to receive the proceeds of such sale, and the 
tolls and profits of the navigation, and out of 
the several receipts and profits to defray the 
costs and expenses necessary for carrying the 
trusts into effect ;■ to pay up, and if possible- 
discharge the annuities ; to pay off certain 
creditors, and to hold the surplus, if any, for 
her benefit. The trustee under the last-men- 
tioned deed entered into receipt of the tolls, 
appointed a collector, and- represented himself 
to the commissioners as a mortgagee of the tolls, 
and as having a control over them, and over the- 
repairs of the navigation, but refused to pay the 
salary of the clerk. The annuities were still 
subsisting. The clerk sued the trustee for non- 
payment of his salary : — Held, that it lay upon 
fhe trustee, having conducted himself as above 
stated, to shew that he was not a proprietor 
Avithin the meaning of the act. 'Tihhits v. Tarke, 
5 B. & Ad. 606 ; 3 L. J., K. B. 381 
Held, also, on reference 4o the several deeds, 
that he was such proprietor, although he only 
held the tolls in trust to pay creditors and dis- 
charge incumbrances, and although there was a 
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legal estate outstanding 
'tliG annuities. I 


in a trustee to secure 


Begulation of, by Statute — Construction,] 


I A canal act gave a Iiigher tonnage for light 
goods than for heavy goods. Jf a jury finds 
I that certain goods were heavy goods when the 
! act passed, ten years’ subse<p.ient consent of tlie 


Where a canal is made pursuant to an act, the company to consider the same species as light 
aright of the proprietors to toU is derived entirely goods will not entitle the canal company to 
from the act : and it is to be considered as if there demand for these the toll on light goods. Staf~ 
was a baj'gaiii between them and the public, the Jm'd ayid Woreeate)' (lajial Co. v, Tre)it and 
.terms of which are expressed in the statute ; and Mermij Canal Co,^ 6 Taunt, l.ll. 
the rule of construction is, that any ambiguity By an act, a toll of one shilling per ton was 
in the i^rmsof the contract must operate against imposed on all coal, &c. (in addition to the ordi- 
)the company of adventurers, and in favour of nary toll) navigated on an}^ part of the canal 
The public. The proprietors, therefore, can claim from a particular specilied place, or from any 
nothing which is not clearly given to them by place within two miles thereof : — Held, that 
the act. ^UmTlndge Canal Co. v, WheeUy^ 2 this only applied to voyages commencing within 
B. & Ad. 793. S. ib, Barrett v. Stockton and the specified limits, and that no such additional 
Darlington By,. 2 JScott (n.r.) 337 ; 2 Man.& G. toll was payable for coal loaded at a place more 
134. than two miles from the spot specified, although 

A canal was formed upon two levels, which conveyed upon a part of the canal within two 
were connected by a chain of locks. Upon the miles of that spot. Brittam v. Cromford Canal 
'rapper level, there wns no lock whatever.. By the dh., 3 B. & Aid. 130. 

.-act for making the canal, all persons were at A company %vas empowered by act to take for 
liberty to navigate thereupon with; boats, upon tonnage upon ail coals and other commodities 
payment of such rates and dues as should be whatsoever, conveyed upon the canal, duties not 
.demanderl by the company, not exceeding the exceeding 2|-^. per ton, on entering or passing 
rates therein mentioned ; and, by another clause, out of the canal ; and also not exceeding lyi. a 
the company was authorised to take certain rates mile for every ton of coal, except all dung, soil, 
and dues for every ton of iron and other goods marl, ashes, and other manure (other than lime, 
.navigated on any part of the canal, and which which was to pay half tolls), and except stone 
'.shouldpassthroughany one or more of the locks; and other materials for mending roads, which 
and pow-er was given to the owners of adjoining was to pass toll free. By another section, no 
dands to use pleasure-boats on the canal, without boat should pass through any of the locks, un- 
paying dues, so as the same did not pass through less such boat should pay a duty equal to what 
.any lock, and were not used for carrying goods : would be paid by a vessel loaded with a burden 
— Held, that this act gave no right to demand of thirty tons, or unless it should be returning, 
toll for boats navigating the upper level of the 'after having passed on the canal, with a greater 


canal, in which there were no locks. Ib. 


burden than thirty tons : — Held, that a boat 


A local act imposed the following duties on laden with tliirty-eight tons of manure, which 
•articles: “For every ton of coals, cinder, lime had entered the canal and passed along it with- 
.aud limestone, gravel and manure, the sum of out paying toll, was not liable to pay any toll 
4cd. ; and for every ton of butter or other goods, on returning through the lock empty, after dis- 
wares, merchandize, and commodities, the sum charging her cargo. Grantham Canal JS^ariga- 
■ of — Held, that stone sleepers of a certain tion v. liall^ 3 Bailw. Gas. 710; 13 M. & W. 
-size and shape, intended for a railway, were only 114; 13L. J., Ex. 283. Affirmed 14 M. <S: W. 
liable to the duty of 4r/. a ton. Fhkev y. Lee^ X 880; 15 L. J., Ex. 63 — Ex. Oh. 

,Arn. H. 11 ; 4 P. & D . 447 ; 12 A. &: E. 622 ; Under a canal act, imposing a toll “ on coals, 
10 L. J., Q. B. 1. ■ lime, timber, bricks, stone, and all other goods, 

An act gave a toll of Ir^. per ton on stone, wares or merchandize whatsoever,’’ gravel and 
.pebbles, sand, clay, manure, limestone,” and of materials for the repair of turnpike roads are 
3d. per ton on “ other goods, wares, and mer- liable to toll. Co niton v. Ambler^ 3 Piailw. Gas. 
chandise” not before mentioned : — Held, that- 724, n. ; 13 M. k W. 403 ; 14 L. J., Ex. 10. 
coprolites, which are fossil substances generally By a canal act a company was empowered to 
■supposed to be the dung of animals, and which make a canal, to be called the Union Canal, from 
produce, when mixed with acid, sixty per cent. L. to JSf.', with a cut from G-. to M. It being 
^of phosp)hate of lime and forty per cent, refuse, found impracticable to carry the work to X,, 
and are then used as manure, were not stone or another act was passed, enabling them to vary 
.manure within the act, but came within the the line of the cut from G. to M., which was 
. class of goods, wares and merchandize. Bant v. done accordingly. A third act was afterwards 


Moore, 9 L. T. 381. 


passed,' for joining the Union Canal to the 


Where a canal act directed, that no boat Grand Junction Canal, by means of a canal 
navigating thereon, which should not be capable from G., to be called the Grand Union Canal, 
•of carrying a greater burden than twenty tons, which was also done. By the first act the com- 
• or which should not have a loading of twenty pany was authorised to receive for coal navigated 
..tons on board, should be allowed to pass .throiigh upon the Union Canal and cut a mileage ton- 
.iiny of the locks, unless the owner or navigator nage of 2l^d., so as not t(5 exceed a certain sum 
■ of such boat should pay tr.image, equal to a boat (os.).. By the third act, it wns enacted, that 
of twenty tons and it. did not, appeai\ that in they should not be entitled to receive more than 
any part of ' the act a. boat per^ se -was made 2.S‘. 6/7. per ton for coal navigated on the Union 
.liable to any toll, but that,- all the provisions as Canal, and thence on the Grand Union Canal, 
to tolls applied exclusively, to goods conyeyed on for a certain specified distance (to H.) ; and 
the canal: — Held, that the.. cjatise in question 2s\ldiit carrieci l)eyond that distance. A man- 
was confined to boats carrying-.some, loading, damus issued, reciting that M. was aggrieved by 
and did not attach upon ah..'em|ty boat 'passing the tonnage taken by the company on coal being,, 
through the locks. ' and M^rpooCCrnml higher from L. to 'M. by (>., than if it were . 

r. Mnstierj 2 U. & B. 650 ; 1 'B; . k 0(424. ' carried after passing G., upon the Grand Union 1* ' • 
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Canal ; and commanding the company to esta- 
blish a uniform rate of tolls along the "whole of 
their line, or to take tonnage on coal from L. to 
M. only ill proportion to that carried from L. to 
G., and afterwards upon the Grand Union Canal, 
so long as they took less tlian 2s. 6d. and 2.s-. Id. 
on coal carried from L. to G. and afterwards 
upon the Grand Union Canal. The return to 
the main lam us denied the receipt of unequal 
tolls : — Held, that the first act having authorised 
a mileage toll, and the last act prohibiting in 
certain cases more than a certain amount of 
gross toll, the power of making a uniform rate 
of toll was expressly taken away from the com- 
pany ; and that the first act having imposed 
such mileage toll on coal on the wJiole of the 
Union Canal and cut, and having only exempted 
it from such toll if it passed along the Grand 
Union Canal, the original toll still prevailed 
•from L. to M. on the Union Canal. Mer/. v. 
Leicester and Northanv^ton Union Canal Ch.^ S 
Railw. Cas. 730 — Ex. Ch. 

By 33 Geo. 3, c. Ixxx., the Grand Junction 
Canal Company was empowered to take tolls 
for the passage of manure between Bramston 
and Brentford, and persons occupying lands 
through wdiich the canal passed might carry 
manure without payment. By 3T Geo. 3, c. 
xxiv., -for making a cut to Buckingham, the powers 
and authorities mentioned in the former act 
were to be exercised by the company and by the 
owners of lands on the new cut, as if re-enacted, 
and the like exemptions were to be allowed. 
By 35 Geo. 3, c. xliii., reciting the first-men- 
tioned act, the company was empowered to 
make a cut to Paddington, and the several 
powers, authorities, matters and things in the 
recited act contained, except the rates, were 
to be used and exercised by the company, and 
applied for making the cut, and for ascertaining 
tolls, and in all respects as if re-enacted, and as 
if the cut had been part of the works autho- 
rised to be made by the first act. By 35 Geo. 3, 
c. Ixxxv., for making a cut from Watford to 
St. xVlbans, reciting the before-mentioned acts, 
the powers granted thereby were to be exercised 
by the company and by the owners of lands as 
if re-enacted, and the like exemptions were 
allowed : — Held, first, that on the construction 
of the 35 Geo. 3, c. xliii., persons occupying lands 
on the Paddington cut could not carry manure on 
the canal free from toil. Tame y. Grand Junc- 
tion Canal Co.^ 11 Ex, 786 ; 25 L. J., Ex. 222. 

Held, secondly, that the provisions of the 
several public local acts with respect to tolls on 
dilferent cuts, parts of the same canal, might be 
compared in order to ascertain the meaning of a 
clause in the Paddington act, alleged to create 
exemptions from toll upon the Paddington cut. 
Ih 

By an act a canal company was authorised to 
execute certain works for the purpose of making 
the liiver Tamar navigable for the distance of 
thirty miles, and in consideration of the great 
charge and expense which the company must 
incur and sirifer in making and maintaining the 
works thereby authorised to be made and main- 
tained, it should and might bo lawful to and 
for the company from time to time, and at all 
times thereafter, to ask, demand, take, and re- 
cover the seve3*al rates therein mentioned for 
the tonnage and wharfage of all minerals, ke., 
which shoukl be carried u|>on the navigation, 
canal, and collateral cut, or any of taern. Tlie 
company only completed the navigation to the 

' ' VOL. XIV. 


extent of about three miles : — Held, neverthe- 
less, that the company was entitle:! to recover 
rates in respect of the conveyance of goods 
along the iiavigatioir so completed by the com- 
pany. Tamar Maciqatlmi Co» v. Wagstaff\ 4 B. 
& 8. 288 ; 32 L. J., Q. B. 295 ; 9 Jm\ (N.s.) 
1324 ; 11 W. K. 951. 

The Monmouthshire Canal Act provided that, 
upon auxiliary railroads made by private indivi- 
duals under the authority of the act, the tolls 
should not exceed the rate charged by canal 
comp iny, which, for the articles of limestone 
an<l ironstone, was restricted to 2yi. a ton per 
mile ; and it also empowered the canal company, 
by agreement with the landowners, itself t<9 con- 
struct auxiliary raihmds, on which tolls not 
exceeding 5c/. per ton mile might be c largcd. 
Certain landowners and owners of ironworks, and 
among others the lessees of the Beaufort works, 
formed a joint company, and, under the powens 
given by the act, constructed a railroad connect- 
ing a lime quarry, called tlicTrevil Quai-ry, with 
the several ironworks and with the railroads of 
the canal company. In the partnership deed of 
the railroad company, the lessees of the Ileaufort 
works covenanted for themselves, their heirs, 
executors, administrators, and assigns, so long as 
the covenantors, their executors, administrators, 
or assigns should occupy the Beaufort works, to 
procure all the limestone used in the said works 
from the Trevil Quarry, and to convey all such 
limestone, and also all the ironstone, from the 
mines to the said works along the Trevil railroad, 
and to })ay a toll of ^d. a ton per mile for the 
same : — Field, that the covenant securing a toll 
of 5^/. a ton per mile to the shareholders of the 
railroad was a fraud upon the canal company 
and the legislature, and therefore ought not to 
be specifically enforced by injunction, Kepjndl v. 
Bailey^ 2 Myl. & K, 517 ; Coop, t, Brough. 278,. 

b. Beducing and Varying. 

According to Statute— Construction.] — An 
act provided that the Monmouthshire Canal Com- 
pany should not receive any higher rates of ton- 
nage than should, for the time being, be taken by 
the Brecknock Canal Company ; and the latter, 
by a resolution of a general meeting, and .under 
their common seal, reduced their tolls : — Held, 
that the Monmouthshire Canal Company could 
not question collaterally the validity of such 
resolution, but was bound by it. Monmouth 
Canal Ch, yI Kendall^ 4 B. & Aid. 433. 

Where a canal company was empowered to 
take such rates as should 190 fixed at a general 
a.ssemblyo£ the proprietors, not exceeiUng Id. 
per ton per mile upon coal ; and they were also 
empowered to reduce the rates at a general 
assembly held on certain notice ; but no redac- 
tion was to be made without the consent of the 
major part in value of the proprietors ; a con- 
tract made by individuals with the company, but 
not at such general meeting, whereby, in con- 
sideration that those individuals would make a 
navigable cut to convey w^atet from their col- 
lieries, through land not within the statutable 
line of the canal, into the canal, and convey the 
same to the company, the latter should permit 
them to carry their coals through, the cut and 
‘dloim the canal for Is. per ton, the company pay- 
ing, back iU. per ton, is illegal. and void ; 1st., as 
a speculation; by which the company might gain 
more or less than the legislature intended they 
should take, under similar circumstances, from 
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tho public in general : 2ndly, as extending in a fixed sum for goods carried upon any part of 
effort the pow'er the company to purchase land the canal, which rates should l^e equal throughonl 
beycuid the limits assigned by the act ; Srdly, as the whole length of the intended caiiaL By 8 
enabling them to raise more capital than they &9Yict. c. 28, subse{iiientl 3 ^ passed, proprietors 
were entitled by the act to do, by means of pay- of canals were empowered from time to time to 
ing for land or works by a total or partial sale of alter or vary the tolls granted to them, either 
their tolls : wdiich tolls are made a security for upon the whole, or for any particular portion or 
the. money subscribed or taken upon mortgage ; portions of such canals, according to local cir- 
4thly, because the tolls could, in no instance, be cumstances, or the (quantity of traffic or other- 
reduced but at, a general assembly, and this, in wise, as they should think fit, with a proviso tiiat 
fact, op^-rated as "a reduction of* the tolls pro such tolls were to be charged equally to all 
tauto. n a Ji easier Canal Naxigation^W persons, and after the same rate, whether per 

East, <Uo ; 11 R. R. 297. mile or per ton per mile, in respect of all boats 

. By an act for making and keeping a river of the like description passing along or using the 
navigable, it was enacted that certain persons same portion of the canal, and all goods of the 
i, herein mentioned should be conservators, and like description conveyed or ]H’OijeIIed in a like 
that, for reimhursi^ig them what should be laid boat, passing along or using the same portion of 
out for the pnrjwses of the act with 6L per cent, the canal, under the like circumstances : — Held, 
interest until they had been paid the principal that it was competent to the company to take 
and interest of what they had disbursed or should a proportionally less toll per ton per mile for 
thereafter di.sburse, every vessel navigating the goods carried a given <listance (five mile,s) along 
river shouiti pay to the conservators certain tolls, any part of the canal, than for goods carried less 
namely, a sum not exceeding 4/7. for every weigh than that distance. Strlekw Swansea Canal Co., 
of coals ; and that, in default of payment of such 16,0. B. 245 ; 10 L. T. 4G0 ; 12 W. R. 711. 
sums, it should be lawful to detain the vessel, Held, also, that it w^as competent to the com- 
and that, after the conservators should be fully re- pany to agree to carry at a lower rate for a par- 
imbnrsed.cer tain less toils. thatis,the sum of 1/7. for ticiilar individual, in consideration of a large 
■every weigh of coals should be paid, and no more, guaranteed minimum toll, in order to enable the 
By a snbs'equent act, reciting that it was neces- company to enter into a successful competition 
sary to erect a lock on a certain part of the river, with a rival line of railway. Ib. 
it wms enacted, “that from and after the building 


c. Distrainingr for. 

Seizure of Goods— Bight to Sell.] — A canal 
act gave a company tolls for all goods carried 
along the canal, which tolls, if not paid upon de- 
mand, they were empowered to recover by action ; 
or they might seize the goods or other things in 
respect whereof such rates ought to have been 
paid, and the boat or other vessel laden there- 
with, and detain the same until payment of sueh 
rates, and all arrears due from tlie owner of the 
boats ; and if such gooiis were not redeemed 
within seven days after the taking thereof, the 
same were to be appraised and sold as in case of a 
distress ; — Held, that this clause did not em- 
power the company to sell the boats. Fnmr v. 
Swansea Canal Co., 3 H. ife 391 ,• 1 A. k. E. 
354 ; 3 L. J., K. B. 153. 

Held, also, that their right to seize was con- 
fined to the limits of the canal ; and that, there- 
fore, they were not authorised to seize goods 
after they had been landed. Ih. 


liability to Seizure — Trams. 


-A canal corn- 

goods in case of neglect or refusal to pay the | pany \vas authorised to demamr and sue forcer- 
rates and duties, The act directed that any sur- i tain tolls upon the caiT\. 
plus of rates remaining in the hands of the com- 1 train any carriage or goods 
missioncTs should be anrmally invested in the 
funds until it should amount to 30007., and that 
after thar sum should be invested they should 
re<iuce the rates, so as they should not, together 
with the dividends of the 3,0007,, exceed the 
charges nnimnlly expended in carrying the act 
into execution Held, that the commissioners 
had impliedly a power, after so reducing the rates, pressly authorised to levy any" toll upon ear- 
also to raise them again in case of necessity, riages :-“Held, that trams could not be distrained 
Coofly V. Penny, 9 M. A W. 687 ; 11 L. J,, Ex. 289. for arrears of tolls due from the owners for goods 
Hei<l, also, that after the passing of the carried in them, if they were not carrying gootls 
Weights and Measures Act, 5 & 6 Will. 4, c, 63,' of such owners at the time of the distress, 
the commissioners had power to levy the rates Jenklm v. Cooke^ 1 A. k E. 372, • 
by the ton (they having been previously levied' ‘ 

by the chaldron), without first applying to the' Wrongful .Distress— limitation of Time for 
sessions for an inquisition under s. 14. Ik Actions,] — The statute enacted that any action, 
fly an act, a company wnis entitled- to, demand brought for anything done in pursuance of the 


age of goods, and to dis- 
•espect of wdiich 
any such tolls ought to be paid, and to detain 
the same until payment made of such tolls, and 
of all arrears of the same then due from the 
owner of such carriage or goods ; and in case 
such distress should not be redeemed witliin five 
days, to appraise and sell the same, as in a 
case of a distress for rent ; they were not ex- 


WATER. 



^act, OT in eseeution ot tliepower.-5anclautlioririos 
;graiit£d by it, sliouid be brought, within six cnlen- 
•dar nienths next after the/ fact conunitred ; — 
Held, first, that such a distress was a thing done 
dll pursuance of the a(;fc. Ih. 

CSroods in the Eands of Third Fersoas.] 

^ — Held, secondly, tliat where aii owner of reams 
■ let them to a third person, and during such let- 
ting they were iilt\gally(listraine.dfar adrearsdue 
jfrom the person hiring, wdiile not carrying such 
person’s gxKKls, and afterwaj'ds sold, such owner 
might sue, withiii six months from the time of 
'Sale, on a count complaining of injurydoneto his 
.reversionary interest by tlic seizure and sale. 
2k 

d. Extinguislmient. 

‘Transfer to another Antaority.] — To an 
motion on a bond, the condition of which bound 
the corpomtion of London, to pa.y a,n aunuityout 
of tolls collected on the Thames, a plea that the 
Thanie.s Conservancy Act had* transferred all 
'Control of the tolls to a corpoi’ation called the 
- conservators of the river Thames, is a good i>lea, 
.as the performance of the condition had become 
impossible by the act of law. Jh'oivti v. Loadati 
thrpomtUm^ IB 0. B. (k.s.) S2S : Bi L. J.. C. P. 
:2S0 ; 8 Jur, (k.s.) 1103 ; 10 W. li. 522— Ex. Ch. 

11. Rights and PuiviLHCtES of Taking 

AND Using Water. 

a. Rights of Company. 

Under Particular Statute — Construction.]— 
'By 8 Heo. 3, c. B8, a canal company wms 
■.’established, without power to the proprietors to 
.*approp]’iate to themselves water raised from 
mines along the lino of the canal. By 23 Geo. 3, 
c. 92, another canal was made, giving to the 
• company power to take gratuitously tlie water 
raised from mines within a certain distance of 
that canal, provided the produce of such mines 
was carried along some part of the canal.” By 
;21 Geo. 3, c. 4, both canals were incorporated, 
but the provisions as to each, contained in 8 
Geo. 3, and 23 Geo. 3, were to be kept distinct 
•and separate. The proprietor of a mine in the 
line of the first canal raised coal, one-third of 
w'hich was afterwards carried along part of the 
■second canal ; — Held, that the company’s 
privilege of taking mineral water did not attach 
to his mine on the first canal, by reason of the 
partial conveyance of the produce along the 
■second. Fhiah v. Birminr/liam Cu7i'd Co.. 8 
B. & li 680 ; 5 B. &: 0. 821 ; 5 L. J. (O.S.) 
K. B. 17* 

Where a statute directed that a mill owner 
•should be entitled to receive the surplus water 
.by a weir above a certain lock, wdiich the 
company wuas bound to keep water-tight : — Held, 
that it wnis to be inferred that the company 
should not have the right of passing any w^ater 
through the lock, though necessary to the lower 
part of the canal, except that which passed 
when barges were lowered through the lock. 
JBlahomore v. Blamorffan Canal Co,^ 2 C. M. & 
K. 133 ; 1 Gale, 78 5 Tyr. 603 •; 4 L. J., Ex. 
,146* S. a, 1 CL & P. 283 ; 5 Bligb (N.S.) 547. 

Where a canal act gave to , the proprietors of 
the. navigation a power of making a canal and 
ming the -water of a river for sizpplying it, but 
provkled at' the same time, for securing to 
the owners of certain -^orks the use of the surplus 
waters of the river Held, that the making of 


; the canal ascerta Inerl and fixed the rights of 
the pardc,^, and the canal proprietors had no right 
; afterwards to enlarge the canal, and draw a 
I larger quantity of water from the river so as to 
I affect injuriously the works in question. A 
; <ieclaratio]i charging it to have been the duty of 
! ihe canal proprietors to abstain from thas’^ en- 
! Lu’ging their canal, and alleging a breacdi of that 
'* duty, sets forth a sutficieiit caiisj of action agaiu'^fc 
i them. (}lamnrfff.uuhlre Canal Co.x. Blultemore^ 

^ 1 Cl, & F. 262. 

' A clause in a canal act declared that the w'ork.s 
I thereby authorise<l should be completefl within 
: two yerns from the time of its passing, and tiiat 
; the money to be raised by it should not bo 
j applied to defray the expcn.ses of any of the 
I works not nunle within the time ; — Held, that 
I this clause not only limited the application of 
j the money to works completed within that time, 

I but that no works should be carried on adversely 
i to the interest of individuals, after tllfe expiration 
! of the two years. A lieciaration framed mi such 
i a clause, and alleging for breach that we rks were 
j so adversely carried on after the expiration of tl e 
i two years, was held to contain a sufficient leg; I 
j statement of a cause of action. I h. 

To Surface Water,] — Semblo. that owners 

of a canal, who have a right, under their act, 
to supply the canal with water from all brook«, 
streaiiLS, and water-courses within 1,000 yards 
of the canal, are not entitled to the mere surface 
water of a road which ran along an open gutter 
into the canal, so as to prevent a local board of 
health from making such a system of drainage 
as was essential to the district,an(l wdiieli merely 
allowed such surface water to fiow througJi 
gratings into the sewer. Mnnchedcr^ Sfirjfidd^ 
atii Lninoloidilrs JRof. v. IVoi'h'iop Loeal 
23 Beav. 198 ; 26 L. J., Ch. 345 ; 3 Jur. (N.S.) 
304 ; 5 W. R. 279, 

An injunction granted to restrain a board of 
health from opening communications between 
the si<Ie sewers, which drained the neighbouiing 
houses, and the main sewer, so long as the main 
sewer ran into and polluted a canal, wdthout 
first obtaining the consent of the company. 1 lu 

Pumping Water from different levels.] — 

A canal had three levels, of which A. w. s the 
highest, 'B, the middle, and G. the lowest level. 
The canal proprietors (though without authority 
under their act to do so) erected engines between 
the 0. level and the plaintiff’s mill forge, and 
pumped back the water which, af:er serving the 
purposes of navigation in levels A. and B., had 
tiowed unto level 0. Afterward a new act, re- 
pealing former acts, and re-enacting their pro- 
visions with alterations and additions, was 
passed. The 15th section gave the proprietors 
authority to maintain engines for supplying the 
canal with water, and to have reservoirs and 
feeders supplied from all brooks, streams, &c., 
from which they were lawfully supplied before 
the passing of the act, and “ from time to time 
to raise the water pf 'the canals from one level to 
another, or to any reservoirs, and for any of 
the purposes aforesaid to. use such engines as 
they should should judge proper, making full 
satisfaction for all damages sustained by the 
owners of any mills, forges, brooks, streams, &:c., 
taken, used, removed, diverted, or injured.” By 
s. 80, the proprietors were forbidden to take for 
the use of the canal any water out of the river 
above tbe plaintiff’s forge, and they w'ere 
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directed to maintain flood-weirs, so that all Held, also, that had any such agreement or 

waste water running into level C., not required grant been at any time made hy the company,, 

for that canal, should flow into the river above it would have been ultra vires and uulawfuL 
the plaintiffs forge. The proprietors pumped Ih. 

up as before the water out of the level C. back Held, also, that as no grant could at any time* 
into the level A., in consequence of which, have been lawfully made, no prescriptive right 
except on extraordinary occasions, no water by user could be claimed or be deemed absolute- 
escaped over the weirs into the river : — Held, or indefeasible under the Prescription Act, 2 
that they were entitled to do so, and that such & 3 Will. 4, c. 71, s. 2. Ih. 

pumping back of the water from one level of Held, also, that the doctrine as to use of 

the canat to the other did not give the plaintiff water in natural or artificial streams does not 
a right to compensation. Ellmdl v. Birmingliam apply to water passing through locks in a^ 
Cdnal Navigation^ B H. L. Cas. 112. canal, such water being accumulated under the* 

authority of the legislature, to be used in a. 

Under an Agreement — Opening of Sluices — particular manner for the benefit of the public; 
Compensation,] — By an agreement, a canal com- Ih. 
pany was authorised to open the sluices of a 

lock at other time^ than when boats dr barges User for other than Cam! Purposes.] — 

navigating the canal were passing, or about to A company incorporated for making and main- 
pass, through the lock, and to take water for taining a canal, and having powers under their 
maintaining the navigation of the canal below act to take water for the purpose of supplying 
the lock, paying to the plaintiff a weekly rent the canal, cannot by user acquire, under 2 k.% 
for each occasion when water was so taken. To Will. 4, c. 71, s. 2, a prescriptive right to take the 
this there was a proviso, that the company water for any other purpose. National Manure 
might, once a year, let out the water for the Co. v. Donald^ 4 H. &: N. 8 ; 2’8 L. J., Ex. 185 y 
purpose of cleansing and repairing the canal, 7 W. E 185. 

and refil it for seventy-two successive hours with- By an act a company was incorporated for 
out paying rent. A boat having sunk in the making a canal, and empowered to supply the 
lock, the water was let out of the pond below canal with water from certain rivers. In lS24y 
the lock, the boat emptied, and then the water the company made a cut, and erected on it a* 
was let into the lock and pond again : — Held, waterwheel, for pumping water into the canaL 
that this was not a taking of the water at a time The company occasionally used the waterwheel 
other than when a boat was passing through, to drive a bone crushiug mill. In 185B, an acty 
and consequently, that the plaintiff was not passed for converting the canal into a raiiwayy 
entitled to claim rent. Llewellyn v. Swamea after repealing the first-mentioned act re-incor- 
Caml Co.j 2 H. N. 509 ; 27 L. J., Ex. 85 ; porated the company, for the purpose of making 
3 Jur. (N.s.) 1005 ; 5 W. E, 763 — Ex. Ch. the railway. By that act it was enacted that 

On another occasion, the company emptied easements, &:c., vested in the canal company 
the pond below the lock, with a view of repair- should, after the passing of the act, be vested in 
ing another lock below, and on the repairs being the company thereby incorporated, for their 
done, they opened the sluices of the lock in absolute benefit; that all titles by possession 
question, and let the water down to refil the “acquired by the canal company should be as. 
pond ; — ^Held, that there was a taking of the good in favour of the company thereby incorpor- 
water for the purposes of maintaining the navi- ated as the same were good, immediately before 
gation, and that the plaintiff was entitled to his the passing of that act, in favour of the canal 
rent. Ih. company” ; and that in case any of the works- 


sale of superfluous lands. The canal having 
been stopped up, and converted into a railway : 
— Held, that on the conversion of the canal into 
a railway, the right of the company to the flow of 
water into the cut for driving the wheel ceasefL 


trived. The proprietors of the B. canal pro- to a purchaser any right to such flow, Ih. 
posed to improve the machinery on their cmal, cmex of Easement.]-An easement to take 

so as to put a stop to this unnecessary waste or ^ fiU a canal ceases when the canal no 

flow of water. The proprietors of the S. and W j 
canal sought to restrain them, on the ground ^ 

that they had acquired a prescriptive right by Under Parliamentary Powers.]’ — When a cor- 
user, during a much longer period than forty poration «acquires riparian lands under parlia- 
years, to that amount of water which they had mentary powers, all riparian rights, whether 
enjoyed during such period. They also claimed ordinary or prescriptive, already subsisting in 
the right by parliamentary contract and by respect of those lands, attach to such corpora- 
special agreement : — Held, that the true con- tion ,* and if the special objects of its incor- 
struction of the acts of parliament cited failed poration include purposes requiring the use of 
to establish the claim under the parliamentary the water, the supply of water to which the cor- 
cbntract, and that no special agreement was poration is entitled will he measured by the 
proved. Staffordshire and WoroeSer Canal Co. extent of user necessary for the purposes of the 
,v. Birmingham Canal 35 L. J., Oh. 757; act, if such user would be more extensive than 
T. E. 1 H. L. 254. ' . ' ■ ‘ that to which the corporation would be entitled 
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as the successor of the former riparian owner. } 
Swhuhm WaUrworhs Co. v. Wilts and JJerhs j 
eanal Co., 45 L. J.. Ch. 638 : L. JX. 7 H. L. r»yr ; ; 
.33 L. T, 513 ; 24 W, K. 2S4. ' I 

A canal company incorporated by act of par- 1 
‘liameiit claimed to bo entitled to \lie flow of j 
water in a certain stream for the purposes of j 
■navigation umler the act. as the purchasers under : 
the act of a tenement upon which was an ancient ; 
•mill. A waterworks company without parlia- j 
mentary powers, acc^uiretl lands higher up the i 
stream than the canal company, and diverted | 
the water of the stre.nm and stored it in a re- ; 
servoir f(')r 'the })iirpose of selling it to the town i 
rof Swindon, claiming to do so as a matter of 
a-ight t—Helcl, first, that the canal company was 
.entitled to the flow of water to the extent claimed 
under both heads, i J. 

Held, secondly, the user claimed by the water- 
works company not being a user connected with 
the servient tenement, was inconsistent with the 
tright of the c mal company. Ih. 

Held, thirdly, that such user being claimed as 
of right might be restrained by injunction with- 
out proof of substantial dam rge already sustaiiie<l 
or imminent therefrom. Ih. 

b. Bights of Other Persons. 

ITser for Other than Specified Purpose — User 
rfor Twenty Years.] — A company was established 
by statute for making and maintaining a navig- 
able canal ; and by a section reciting that the 
•erection of steam engines near to the navigation 
might promote its interests, it was made lawful 
for the owners of lauds within twenty yards of 
the canal to draw off water sufficient to supply 
such engines, for the sole purpose of condensing 
the steam used for working them, such water to 
be returned into the canal (allowing for inevit- 
able waste), so that no obstruction should arise 
to the navigation. The company sued R. for 1 
that he being possessed of land within twenty 
yards of the canal, and of a mill and steam- 
in gine on such land, drew water from the canal 
more than sufficient for the sole pur})osc of coii- 
<iensirig, and used the same for other purposes 
than of condensing, whereby the company lost 
and was deprived of the water. Plea, that the 
<lefendant was tenant of land, and was the 
.occupier of a mill erected on the land and 
abutting on the canal, aiul of a steam engine in 
the mill, and that he and all occupiers of the 
land, mill and engine had for twenty years used 
as of riglit the easement of drawing from time 
to time' from the canal such quantities of water 
us were necessary for other purposes than that 
of condensing, to wit, for the purposes of sup- 
plying the boilers of the engine with water, of 
generating steam to work the engine, of heating 
the mill, of cleansing the boilers, and of supily- 
ing water to a cistern on the roof of an engine- 
lumm on the land ; and that the defemdant, in 
•exercise of his riglit, drew^ off the water for the 
purposes aforesaid. A mill of the defendant, 
•called the Old Mill, with a steam engine, abut- 
ting on the canal, had existed more than twenty 
yeans : within twenty years a new mill with 
Another engine had ‘been erected adjoining to 
.•■and communicating with the Old Mill, water 
passing from one to the other, and the machinery 
«of one" being worked by power from the other ; 
and the water of the canal had been used iu 
both mills (in the old during more than twenty ' 
y-ears) for the purposes mentioned in the plea, 


except that of supplying a cistern on the roof of 
the engine house, tl:ere being no cistern in that 
place. The jury found that the buildings con- 
stituted one mill, and that the user proved iiad 
been as of right, and a verdict was taken for i he 
company. On a motion to enter a venlict for 
the defendant : — Held, that the justification in 
respect of “a certain miir’ was supported by the 
proof of the defendant having occupied and used 
the water for the Old Mill during twenty years, 
and that if the company meant to rely^upon the 
more modern user in the new mill, they should 
have new assigned ; and that the failure of 
proof as to the cistern did not entitle the com- 
pany to an entire verdict on thy issue joined, 
but that the verdict might be entered dis-. 
tributively, with nominal damages for the user 
not justified iu ]>roof. Roclidalv Canal Co., v. 
lladcUffe, 18 Q, B. 287 ; 21 L, J., Q. B. 297. 

When Grant Ultra vires.] — The company 

mo veil for judgment non obstante Tercdicto, on 
the same issue,"and relied upon the act of parlia- 
ment and others establishing and regulating 
their canal, which gave the public a right, for 
the purpose of navigation, to use the canal and 
adjoining wharfs and ways, paying certain rates, 
empowered the company to raise money on the 
security of such rates, and obliged them to 
convey all their waste water into the Duke of 
Bridgewater's canal:— Held, that the company 
could not, consistently with these enactments, 
have granted the water for other pi’irposes than 
that permitted by the statute, and that an acruai 
grant, if proved, for the purposes mentioned in 
the plea, would have been illegal, and no justifi- 
cation ; and, therefore, that the grant for such 
purposes implied from twenty years’ user was no 
legal defence to the action. Ih. 

When Wrongful— Bight of Action.] — An 

act empowered a company to purchase lands for 
making and maintaining a navigable canal, and 
contained ))rovisions with respect to the con- 
veyance of land, and its vesting in the coni})any 
on payment of the price assessed by compensa- 
tion. " It was also provided, that manufacturers 
within a certain distance of the canal might, 
after notice to the proprietors of the canal, lay 
down pipes to siip^dy their steam engines with 
water for the sole purpose of condensing the 
steam used for working such engines ; and that 
if any dispute should arise with any person 
desirous of taking water for the above purpose, 
or should be in the use of taking the same, such 
disputes should be finally determined by com- 
missioners. A declaration by the company 
stated that the canal had been made and main- 
tained by them in pursuance of the act : that 
the defendant, having steam engines within the 
prescribed distance of the canal, had, after 
notice to the company, laid down pipes com- 
municating with the canal, and that the defeii - 
dant had used the water drawn offi by such 
pipes for other purposes than condensing the 
steam of his engines. It was objected that 
the declaration did not show any conveyance or 
ownership of the canal or water ; nor did it 
show any invasion of a private ifight, or damage 
to such a right, inasmuch as the. act complained 
of, i'f wrongful, was clearly prohibited bv 
statute, so that a ■ repetition of the act coul 1 
never be used as evidence that it was rightful : 

, also, that the remedy was by indictment as for 
[ a violation of a statutory provision ; and farther 
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apply to a mere wrongful act. llochdale Canal Other Eights. 

Co. V. Kimj, 14 Q. B. 122 ; 15 Jur. 896 — Ex. Ch. ugay steamers.]— There i& a puHic right, 

of user of a canal with boats propelletl by steaniv 

Aeq.uiescerLce,] — By a canal act, the power, if they do not injure the canal be^^ond* 

owners of steam-engines on the banks were em- what is occasioned by traction by horses. Ca^ie- 
powered to lay pipes and take water from the v. JIuUokI Mi/., 27 Beav. 247 ; 28 L. J., Ch. 727 r. 
canal for the purpose of condensing steam. In 5 Jur. (K.s.) 1017. 

ISIIO K. built a steam-engine, and laid pipes to In a suit instituted by a carrier to establish 
the canal, wdth the cognisance of the canal com- the right of user of a canal with steam powciv, 
piny, and used the water for the purpose of the court ordered the cause to stand over, and im 
r.iising as well as condensing steam, till the year the meanwhile experiments to be inatlc, under 
1847, when disputes arose, and an action' was the supervision of an engineer to be appointedl 
brought by the company, who recovered Lsf. by the court, with the view to ascertain the' 
damages, Iv. continued to take the water, and damage to the canal occasioned by the use of; 
the company hied their bill, praying that he steam power. Ih* 

might be restrained. K., by his answer, alleged Perpetual injunction granted to restrain a, 
aiul produced evidence that the company w'ere canal company from preventing a railway corn- 
aware. when the mill was built, that the water pauy using bteani power on the canal ; the-i 
■would be u^ed for raising steam : — Held, that the railway company undertaking not to exceed a. 
smallness of the damage would not prevent the speed of three miles an hour. Jlj, 
court from interfering, and that the court woukl 

not compel the company to bring other actions. Letting of Boats.]— A canal company cannot, 
but that there 'was so much evidence of grant the exclusive right to let boats for hire- 
acquiescence that the court would not interfere j over their water, so as to give the grantee a right- 
on motion. S. C.. 2 bim. (x.s.) 78 ; 20 L. J. to sue a third part'V for the infringement o'f his. 
Ch, 675 ; 15 Jur. 962. Hill v. TnjJjter, 2 H. A C. 121 : 62 L. J... 

The court at the hearing, although the com- Ex. 217; 9 Jur. (k.s.) 725; 8 L. T. 792 ; 11 
pany’s right had been established at law, held w. B. 784. 
that it was bound by their acquiescence, and 

refused a perpetual injunction to restrain li. Wharfs.]— A c.inai act empowered the lord of" 

froxn taking water for the purpose of “ genera t- any manor, and the owner of any lands through 
ing” steam. S. C., IG^Beav.JJBO ; 22L, J., Ch. which the canal should be made, to erect and 
604; 17 Jur. lODl ; 1 "W. li. 278. use any wharfs, quays, laru ling-places, or wax'e- 

An injunction was, however, granted as to houses in or upon their lands adjoining or near* 
another mill, acquiescence and encouragement to the canal, and to land any goods or other- 
on the part of the company not having been things upon such wharf, or upon the banks- 
established, Ib. lyinir between the same and the canal, and also** 
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that the plaintiif was entitled to an injunction to crunpanj to cross canals in the pro.e’te-- of tiseir' 
restrain the compaiiv from proceeding: to do ' \vork< was not 3 ’estrietod ]:»y rhe srd^sfpui'ur 
more, on the plaintiif undertaking to bring an | chiURCS wliich .appdieil to permanont 'hride^'S. 
action at law to try the disputed right. Brad- j Loud u a and Birnunffham By. v. Grand Jmtr- 
hury V. Ba7udirste}% S/iefdrld^ and Litwolfishtre \ t/.on Canal Co. 1 Ilaiiw. Cas. 224. 

Bjj.j 15 Juv. 11C)7. i Although a railway company an ^ not tn ji,or 

1 capriciously in regard to carrying our the powmv 

Road over other Person’s Land.] — Themjf'an act ' of parli-tmcnr. the 'act cm^titiin-- 

power given by a canal act, enabling the pro- them the judges of the mo^t convenient mode 
prietorof a mineral district; to make roads and , of c aidncting 'the work^. Ih. 
railways over lands of other persons from his | On the construction the Manol?^^ster and. 
mines to tlie canal, does not restrict him to the i Leeds Railway Act, a genei’ai p. over uHtlMri,-.ing 
shortest ])racticablo route, but enables him to tlie construfdion of Ijridges and olhei* works, 
adopt any more circuitous route wliich in the cither temporary or porrnnnent. for iho purp<M- 
bona tide exercise of his judgment he may tind ; of the act," and according to its ]>ro visions aEcl 
expedient, provided the point at tvhicli he joins j restrictions, tvas held not to be rt-stricted by 
the canal is within four miles of the boundary | preceding sections which autlioribcd the ei'cr- 
of his estate. IliehArda v. lihdiards.^ 1 John- j tion of a certain number of bridges and forlauie 
son, 255. I the making any other bridges, save as ^vt,-re 

Saving time by avoiding a lock is a sufficient thereinbefore prpvided for, or in any manner tu 
reason for preferring a more circuitous route for obstruct the navigatirm save as thercinbid'ore 
this pmrpiose. Ih. mentioned. The coni[>aiiy, having ]jower to 

A canal act empowered the proprietors of build a tem])orary bridge for certain |nir|K.»ses, 
mines and their lessees to make railways or roads j were held eiititleii to use it for other |>irrpose,s. 
across the lands of other persons, intervening provided they did not thereby occasion a greater 
between the mines and the canal, to convey obstruction to the navigation than they other- 
their minerals to the canal. In ISTH an agree- wise 'would have done, or continue using it iV>r 
merit was entered into between the lessees of thiit purpose after the |>ennanent bridge was 
coal mines and the owners of intervening lands finished, and dissolved an injunction^ against 
to make a tram-road across them, subject to an their erection of a temporary bridge. Priedhuj 
annual rent of 51. 5s. The lessees afterwards v. Manchester and Leeds Jf//., T Y. ^ Coil (52 ; 2 
abandoned the trarnroad, and 'v^ithout any con- Kailw. Cas. 134. 

sent, except that of a tenant, made a railroad An estate was intersected by a canal under- 
across the lands in a different direction from the the powers of its act. ami an aeconimodutioij 
trarnroad. They also erected an engine-house, bridge was built by the company, over wliich n. 
for which they subsequently agreed with the private road, leading across the inoperty to a 
mortgagee in possession to pay an additional high road, was carried. Coal pits were r)j>Lmcd 
rent of IL 15s. The defendant subsequently upon the estate, which, when tln3 canal was 
became owner of the lands, and gave notice to made, had been used as a farm. For some time 
the lessees that he should require an annual pay- the coals were carried down to the canal bv a 
ment of 551. *, and the lessees refusing to pay tram^vay which did not; cross tlie bridge. Tin.: 
that sum, he gave them notice to cease the use of coal-owners subsequently carried the tramway 
the railway, and subsequently he took up the across the bridge (excavating the soil on rhe 
rails. XJpon a bill filed by the lessees : — ITeld, roadway < ii the bridge and aiiprouchesj. in onler 
that the defendant -was bound by the agreement to carry their coal to a line of railway on the 
and acts of his predecessors; that the abandon- other side of the properly. An actiuii fur 
ment of the trarnroad for a railway had not trestiass having been commenced, and a writ of 
affected the rights of the parties; that the injunction applied for by the canal company, 
defendant wms not justified in taking up the the coal-owners submitted in the action to judg- 
rails ; and that the plaintiffs were entitled to ment for 1/. damages and costs, and gave an 
3 *estore them, the defendant being answerable in iniderialdng not to repeirt the trespass com- 
damages for the loss sustained by the plaintiffs, plained of. The coal-owners having, a few 
Mtdd V. WheaterofC 27 Beav. 510 ; 29 L. J., mouths afterwards, again laid down the tram- 
Ch. 11 ; OJur. (zs.s.)2; IL. T. 22(-l way, but without breaking the soil on the 

bridge : — Held, that the undertaking given by 
Railways Crossing.] — A company was cm- the defendants f(3rme{l a good ground for the iu- 
powere<l to do all works necessary and con- terfcj^ence of the court, without going into the 
venicot for constructing a railway, "and among question of their right to make the tramvny. 
others to cross canals and make embankments Beafd Canal Co. v. Tni.sarwcd Bcsolren CnlUery 
in the line ; and in particular to cross a canal Co., L. R. 10 Oh. 450. 


WATER. 


Mght to Open locks — - Prescription — Pre- 
sumption of Lost Grant.] — It is not a valid 
objection to a claim of a lawful easement that 
it may possibly benefit persons other than the 
owner of the dominant tenement Sinqmn v* 
(rodwancJie.^ftcr Corpomthm, 66 L. J., Ch. 770 ; 
[1897] A. 0. 696 : 77 L. T. 409— H. L, (E.) 

.For a period beyond living memory the re^ 
spondent corporation had exercised an unin- 
terrupted right to open three river locks 
belonging to "the appellant and his predecessors, 
in times" of hood, for the protection of lands 
occupied by the corporation or their tenants. 
By a deed of 16S9, a predecessor of the appel- 
iant who owned one moiety only of the naviga- 
tion rights pm’pjorted to grant to the corporation 
the right to open the locks in question in times 
of hood : — Held, that apart from the deed of 
1689, the corporation were entitled by prescrip- 
tion or presumption of lost grant to the right 
claimed as an easement, and that such easement 
would be presumed to have been granted, in 
respect of the lands of the corporation affected 
by the exercise of the right. 11). 

Tenders against Floods.]— On indictment for 
nuisance to a canal established by act of parlia- 
ment, it appeared that the canal was carried 
across a river and the adjoining valley by means 
of an aqueduct or embankment, in which were 
several arches and culverts ; that a brook fell 
into the river above its point of intersection 
with the canal, and that in times of flood the 
water which was then penned back into the 
brook overflowed its banks, and was carried by 
the natural level of the country to the arches, 
and through them to the river, doing however 
much mischief to the land over which it passed ; 
that except for the nuisance after mentioned, 
the aqueduct was sufficiently wide for the 
passage of the river at all times but those of high 
flood"; that the occupiers of land adjoining the 
river and brook bad, for protection of their land, 
subsequently to the making of the canal aque- 
duct and embankment, ei’ected or heightened 
artificial banks called fenders on their proper- 
ties to prevent the flood-water from escaping as 
above mentioned, and that the flood-water had 
come down in time of flood in such force against 
the aqueduct and canal hanks as to endanger 
them and obstruct the navigation ; that the 
fenders were not unnecessarily high, and that if 
they were reduced many hundreds of acres 
would again be exposed to inundation Held, 
that the occupiers were not justified in altering 
for their own benefl.t the course in which the 
flood-water had been accustomed to run, and 
consequently they were indictable. • v. 

Trafford, 1 B. & Ad. 874 ; 9 L. J. (0,S.) M. C. 
66. ‘ S. CU 1 M. & Scott, 401 ; 2 C. & j. 265 ; 
8 Bing, 204 ; 1 L. J., Ex, 90. 

Eights of Fishery.] — A canal act provided 
that the lord of every manor through which the 
canal and reservoirs thereto belonging should be 
made, should he entitled to the right of fishery 
in so much of the canal and reservoirs as should 
be made in, over or through the common waste 
lands within his manor, and that the owners of ■ 
any other lands through which the canal should ; 
he made should also have the like right of' 
fishery of and in so much of the canal as should 
he mile in, over or through their lands wherein 
they had the right of fishery before the.act,:— 
,Heid, that the )■ gbt reserved to the Ibqiof. the 


manor was confined to common or waste lauds 
where the lord was owner of the soil, and there- 
fore did not extent to open lammas lands, the soil 
of V hich was in various owners, the occupiers in- 
tercommoning for a certain part of the year. 
Grand Unkm Canal Co. v. AMy, 6 H. & FT. 
394 ; 30 L. J., Ex. 203 ; B L. T. 673. 

Soe also sub tit. Fish and Fisheey. 

C. STREAMS, NON-NAVICrABLE RIVERS 
AND WATERCOURSES. 

1. RiaiiTS AND Incidents of. 
a. Greneraliy* 

Natural Right to Flowing Water.]— Running 
water is originally publici juris, and an indivi- 
, dual can only acquire a righh to it by applying 
so much of it as he requires for a beneficial pur- 
pose, leaving the rest to others, who, if they 
acquire a right to it by subsequent appropria- 
tion, cannot lawfully be disturbed in the enjoy- 
ment of it. Williams v. Morland^ 4 B. & R. 583 ; 
2 B.&O. 910 ; 2 L.J.(o.S.) K.B.lOl ; 26R.E.579. 

Flowing water is publici juris in this sense 
only, that all may reasonably use it who have a 
right of access to it, and that none can have any 
property in the water itself, except in the par- 
ticular portion which he may choose to abstract 
from the stream and take into his possession, and 
that during the time of his possession only. 
JBmkrey v. Owen., 6 Ex. 353 : 20 L. J., Ex. 212 ; 

15 Jur. 633. 

The right to have a stream of water fiow in its 
natural state, without diminution or alteration, is 
an incident to the property in the iaml through 
which it passes ; but this is not an absolute and 
exclusive right to the flo^v of all the water, but 
only subject to the right of other riparian pro- 
prietors to the reasonaifle enjoyment of it ; and 
consequently it is only for an unreasonable and 
unauthorised use of tliis common benefit that any 
action will lie. It. 

The right to have a stream of water which 
flows aboveground running in its natural course, 
is not by a presumed grant from long acqui- 
escence on the part of the riparian proprietors, 
above and belowq but is ex jure natmm, and an 
incident of property ; and an action lies for in- 
fringement of this right. Dlelrnson v. Grand 
Jnnatkm Canal Co.. 7 Ex. 282 ; 21 L. J., Ex. 241 ; 

16 Jur. 200. 

Such a right in no -way depends upon prescrip- 
tion or the presumed grant of his neighbour, nor 
from the presumed acquiescence of the proprietors 
above and below, as stated by Tindal, C.J,, and 
Maule, J., in Art on v. JBlnmhdl (12 M. & W. 
324 ; 13 L. J., Ex. 289) and Smith v. Kenrielt 
(TC.B.olS). Ih. 

A right to the use of flowing water does not 
necessarily depend upon the ownerslii]> of the soil 
covered by such water. Lord v, Sydney Com- 
missioners, 12 Moore, P. 0. 473 ; 8 L. T. 1 ; 
7 W. R. 267. 

The right to the enjoyment of a natural stream 
of water on the surface ex jure naturm belongs to 
the proprietor of the adjoining land as a natural 
incident to the right to the soil itself. He has 
the right to have it come to him in its natural 
' statCj in flow, quantity, and quality, and to go 
from him without obstriiction, upon the same 
pnnciple that he is entitled to the support of his 
neighbour’s soil for his own in its natural state. 
Chasm ore v. Richards, infra. And see Mnmr 
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Water Percolatixig through the Soil,] — 

The ^principles which apply to the right to water 
tiowing in a certain and defined course, whether 
ill an open and a visible sti'cam or in a subter- 
ranean channel, are inapplicable to water per- 
colating through underground strata, having no 
C‘:n'tain course or detined limit, but oozing through 
t he soil wliere ver the rain penetrates. Chaacmoye 
V. mcJiards, 7 H. L. Oas. 819 ; 29 L. J,, Ex. 81 ; 
r> Jur. (x.S.) 878 ; 7 W. B. G85. 

Water from Ifatural Springs.]— In land 

there was a pond, formed in the gravel bed, and 
ovhich liad existe<'l from time immemorial, ami in 
'which the water rose naturally from several 
•springs at its bottom, and thence overflowed the 
western edge, and formed a rivulet, which ran 
through and supplied other ornamental ponds, 
being used for cattle, and supplying the gardens 
of the house. In 1855 the commissioners of 
isewers, in order to drain a populous district 
tliereabouts, commenced the construction of a 
‘sewei* in the parish near to these premises, under 
the centre of the public highway, through the 
bed of gravel, which bed ran also through the 
<3wiier’s land. This cutting nowhere approached 
meai’er to the owner’s property than seventeen 
yards. The sower was properly made for attain- 
ing its object. The immediate effect, however, 
was to <lrain the springs in the bed of gravel, ami 
to prevent them from finding their way into the 
pond, so that the rivulet ceased to be supplied 
with water, and in its turn to supply the other 
ponds on the estate. By 11 & 12 Viet. c. 112, 
s. 50. where any work by the commissioners done, 
or rerpnred to be done, in pursuance of the pro- 
visions of this act, shall interfere with or preju- 
dicially affect any ancient mill, or any right 
onimceted therewith, or other right to the use of 
the water, full compensation shall be made to all 
persons sustaining damage thereby in manner 
liereiii provided : — Held, that the owner of the 
land was not at common law entitled to compen- 
sation from the commissioners in respect of the 
abstrnetion of water, }fe(/, v. ^fetmpolltan Board 
of Bh/d-x 8 B. & S. 710 : 82 L. J., Q. B. 105 ; 
t) Jur. (xV.s.) 1008 : 8 L. T. 288 ; 11 W. R. 192. 

Claini hy a plaintiff to use water which flowed 
from his land to the land of the defendant, and 
was there collected in a reservoir, whence it re- 
flowed into the plaintiff’s land. And a claim also 
by the plaintiff to the overflow into his land of a 
pond which flowed through the defendant’s land 
into that of the plaintiff. The claims being sup- 
p>orted by evi<lence of twenty years’ use ; — Held, 
that these were not maintainable. Bnnor v. 
Barivell, 2 Giff. 410 ; 6 Jur. (H.S.) 1233. bee 6’. 
on appeal, 1 De G. F. &: J. 529 ; 4 L. T, 597. 

But held, that the plaintiff was entitled to 
water flowing from surface springs on the de- 
fendant’s lands, and whicli naturally flowed, but 
not through perfectly-defined channels, into the 
plaintiff’s lands, and was entitled to an injunction 
to restrain the defendant from diverting it, Jb. 

In order to ascertain the geological formation 
of the land, the plaintiff was not allowed to cut 
down an embankment or to remove the soil : but, 
on giving notice, he was allowed to enter and 
inspect it for the ])urposc of ascertaining the 
natural flow of the water, tb, 

■ Water, as it issues from a well or a spring, is 
not to be considered as produce of the soil, so as 
to make the right to take it in alieno solo for 
domestic purposes a profit a prendre. Such right 
is an easement only, and may be claimed by 


custom. Raoe v. 4 El, & Bh 702 ; 8 C. L. 

R. 744 ; 24 h, J., Q. B, 158 ; 1 Jur. (N.s.) 704 p 
8 W. E. 240. 

Surface Water.] — A landowner lias a 

right to appropriate surlace water which flows 
over his laud in no definite channel, although 
t he water is thereby prevented from reaching a 
watercourse wdiich it previously supplied. Broad- 
brnt Y. jR.a mahothani^ 1 1 Ex. 602 ; 25 h. J,, Ex. 115; 

4 W. R. 290. See Emior v. Barwell, vSUj;<!^’a, 

Water which squanders itself over an indefinite 
surface is not a proper subject-matter for the 
acquisition of a right bv user. Bri,ieoe v. 
Urouf/kt, 11 Ir. C, L. XL 250— -Ex. Oh. 

Rights of Fishing,] — See Fish and 
FisnEEY. 

b. Ordinary Streams and Rivers. 

i. Bejinition, 

Though the word stream ” in its more usual 
application does imply water running between 
defined banks, it is not confined to that meaning 
— ^its essence being that it is water in motion as 
distinguished from stagnant water. Ter Lord 
Halsbury. McXiib v. llohcrtmn, 66 L. J., P. C. 
27; [1897] A. C. 129 ; 75 L. T. 666; 61 L F. 
468— H. L. (Sc.). 

ii. Property in Soil, 

Riparian Owners— Rights of. ]— In an ordinary 
case, prima facie, proprietors on each side of i 
river are respectively entitled to the soil, usque 
ad medium fllum aquee. Wirkart v. Wyllie, 1 
Macq. H. L. 889. 

The soil of the alveus is not the common pro- 
perty of the respective owners on the opposite 
sides of a river ; the shore of each behnigs to him 
in severalty, and extends usque ad medium flluin 
aqu;e ; but neither is entitled to use it in such a 
manner as to interfere with the natural flow of 
the stream. Bleliett v. Morris', L. K. 1 H. L. 
(Sc.) 47 ; 12 Jur. (N.S.) 808 ; M L. T. 885. 

Where two parishes are separated by a river 
the medium fi.lum is the presumptive boundary 
between them. Itesr v. Landulph, 1 M. & Rob. 
398. 

King James I., being seised of the lands of IL, 
and other lands adjacent to Lough E. (which is 
a large, navigable, enclosed water in which the 
tide does not flow or reflow), and of the whole 
soil and bed of the lake, did by letters patent, 
grant the said lands and also certain islands, 
named, in Lough E., and also all other islands 
therein being parcel of the said lands or any of 
them, and also a free fishery in the lake or waters 
of Lough E., and all waters, watercourses, 
fisheries, fishings, &:c., lying and being in or 
within the same ; — Held, that the soil of Lough 
E., covered with water adjacent to the lands clicl 
not pass to the grantee to the middle thread of 
the lake. Johnston v. Bloomyidd. Ir. B, 8 C. L. 68. 

A river w'as, in general, the boundary of the 
counties of M. on the west, and E., on the east.. 
It was proved that before 1808 the river had 
changed its course to the east. Evidence being 
given that the land left bare on the west side of 
&ie river was treated as part of the county of E., 
the jury found that the land was in the county 
of E. ; and the court refused to grant a new 
trial, on the ground that the judge had not 
directed the jury, that if the change of the 
course of the river had been gradual, the land 
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■ng I Alveus.] — Riparian proprietors have a common 
N. interest in the water of a running stream, anti a, 
separate property in the alveus or channel 
be' thereof usque ad medium filum huminis. I^lekett 
T. Jdrm.y, L. E. 1 H. L (Sc.) 17 ; 12 Jur. (n.s.> 
12 ; 803 ; U L. T. 835. 

But no proprietor may so use his property in 
the alveus as to affect the interest of ex adverso. 
proprietors in the stream ; anti in order to entitle 
a riparian proprietor to relief against building 
upon the alveus, it is not necessary for him to 
prove that damage to liim has been or is likely 
to be caused thereby. Ik, 

Semble, a riparian proprietor may build a 
bulwark on his bank ripm muniendte causit, but 
he must so build as to cause no acdial injury to- 
the opposite proprietor ; in this case, however,, 
mere apprehension of danger wcuid not b{3 sufB- 
cient ground for relief. Ik. 

The bed of a flowing stream is the property of 
each riparian owner to the middle of the stream^, 
and each is entitled to make use of it so long as- 
he does not injure his neighbour or interfere 
wltli the flow of the water, and an encroach- 
ment on the alveus of a running stream may be 
complained of without the necessity of proving 
that daanage has been sustained or is likely to be 
sustained. Edledtm v. Cnmley. 18 L. T. 15. 

But where upon a balance of testimony it 
appears that the quantity of water smt on to the 
plaintiffs works will not, in all probability, be 
substantially diminished in quantity or qualitjy. 
by the means adopted by the defendants with, 
that object, the court will not proceed mandatory 
by injunction, but leave the plaint Itfs to their- 
remedy at law, if any. Ih. 

Where the defendants, who are ri})arian pro- 
prietors — ^^vith the object of forming a water 
company, and selling the water of a slender 
stream, "first, to other riparian proprietors, and 
then, if any remained over, to anyone who chose 
to buy it — erected a weir in rdveo, which had a. 
sensibly injurious effect upon the flow to and 
past the plaintiffs premises, and could not foe 
used for the purpose for which it was erected 
without a continuance of such injury : — HehU 
that the erection of the weir was illegal, and 
that the plaintiffs were entitled to a perpetual 
injunction restraining the defendants, their 
servants, &c., from continuing the erection 
of the structure complained of, and from 
obstructing the rights of the plaintiffs to the 
how of the water, accouling to its usual coiu'so 
and volume, to and past their lands. Belfmt 
Rope Worhfi Co. v. Boyd, 21 L. B. Ir. 5{>0-~G. A. 

An erection in alveo flumiuis is not per se 
illegal, because the defendant erecting it cannot 
prove the impossibility, as well as the absence, of 
injury to the plaintiff's. The reasonable uses- 
which a riparian proprietor may lawfully make- 
of the water passing his land include turning its 
natural gravitation into water power, by weirs 
or other like contrivances erected in alveo flu- 
minis, although their effect if not carefully and 
reasonably used, might be to cause sensible; 
injury to lower proprietors. Ih. 

Plaintiff and defendant, owners of adjoining 
premises, were entitled to water from the river 


Lands having been submerged by a change of 
the course of the river (.ranges, after several 
years, reappeared. Upon a disputed question of 
right to such lands by two adjoining proprietors, 
each claiming the lands to be part of his mouza, 
the Sudder court held the plaintiff's claim to be 
barred, first, by the Bengal regulations of limita- 
tion from lapse of time ; and, secondly, that the 
lands vrere alluvial, and attached to the mouza 
of the defendant. Such decree, upon appeal, 
reversed, the judicial committee holding, first, 
ifoat the question of limitation not having been 
put in issue by the pleadings, could not be 
allowed to operate upon the case; and, secondly, and to have the waste water carried away by 
that the court had mistaken the question in separate channels, Improvements wore made by 
supposing it one of alluvion, the point at issue commissioners having statutory powens, in the 
being one of boundary only, and that the. plaintiff course of which a tail-race wa.s formed from thes 
had made out his title to possession. Ih. plaintiff’s premises by clearing the natural bed 

. ' ' ■ . A. of, the river which formed the channel by yrhieh 
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formerly discharged, and three waste sluices 
were made fur kecj)ing the river at a proper 
level, ^ and prevented the plaintiff s and other 
premises from being hooded. Defendant made a 
pier projecting into the channel through which 
water was discharged from the waste sluices into 
the tail-race, which it was alleged would throw 
back the water on the sluices and across the tail- 
race to the injury of plaiiitrlf. Defendant also 
stated liis intention of erecting buildings over 
part of the tail-race, which would prevent access 
to one of the waste sluices leading from defen- 
dant's premises to the tail-race, but to which 
plaintiif alleged that it would be essential for 
him to have access in time of {ioofl: — Held, first, 
that on the authority of Blcliett v. 

(h. 11. 1 H. D. (Sc.) 47), plaintiff was entitled, 
irrespectively of proof of actual damage, to an 
injunction restraining defentlaut from continuing 
an obstruction in alveo fluminis, the princi}de of 
that case not being confined to the case of o[)po- 
site ri}')arian owncj's. Secondly, that in absence j 
of evidence to show that the culverts could not 
bear the weight of the proposed buildings, 
plaintiff could not restrain their erection merely 
on the ground that he would be precluded from 
access to the sluice. Palmer v. Persne^ Ir. E, 
11 Eq. 610. 

Right to Raise Bank.] — A riparian owner has | 
the right to raise the banks of the river from I 
time to time, as it becomes necessary, so as to j 
confine the tlood water within the banks and ! 
prevent it from overflowing his lands, so long as j 
he does not contravene the maxim sic utere 1 
tuo nt alienum non lajdas. Iliclge y. Midland j 
i?y., 55 J. F. 55. I 

iii. Vse of Water. 1 

Rights of Riparian Owners.] — Every owner of j 
land on the hanks of a river has primA facie an | 
equal right to use the water, and cannot uc<.pnre | 
a right to throw* the water back on the proprietor | 
above, or to divert it from the proprietor below,] 
witl'iOLit a grant, or twxmty years’ enjoyment, 
winch is evidence of a grant. Uyicilit v. Howard^ 

1 Sim. .k S. 190 ; 1 L. J. (0.s‘.) Ch. 94 ; 24 
E. E. 169. 

The owmer of land, through wiiich a river runs, 
cannot, by enlarging a channel of certain dimen- 
sions, through wi'iich the water had been used to 
flow before the appropriation of it by another, 
<iivert more of it to the prejudice of any other 
jan(Iow*ner iow*er down the river, w’ho had at any 
time before such enlargement appropriated to 
himself tlie sin plus w*ater which did not escape 
bv the former channel. Pealey v. Shaw, 6 East, 
208 ; 2 bmith, 821 ; ‘8 B. li. 466. 

The right to appixpriate a stream of wafer, in 
exclusion of any owners of the banks of the 
stream, cannot be acquired in a less period than 
twenty years. Martin v. Hill, 2 JJs . ic M. 747 ; 5 
B. ck Ad. 1 ; 2 L. J., K. B. 118. 

If water has been accustomed to flow along a 
chaimei from time immemorial, and it has been 
appropriated, the first owner of the adjoining 
lands on both sides wdio appropriates it, w*ithout 
doing ,any injury to any one, either above or be- 
lt w him, acquires such a right by his appropria- 
tion^ that .though he might have enjoyed it for 
'■ twenty year's, he may maintain an action against 
any owmer of the lands above Mm wdio wrong- 
iully diverts the water from its ancient channel. 
PmvOmm v. Palmonth {E'iTT),% Car. k P, 529 ; 2 
Ad. & E. 452 ; 4 L. J., K. B. 26, 90. 


The owner of the banks of a stream has a 
right to the advantages of that stream, flowing, 
in its natural course, and is entitled to use it for 
any purpose not inconsistent with similar enjoy- 
ment ill the DW’iiers above and below^ Mami v. 
uni, 2 N. & M. -747 ; 5 B. & Ad. 1 ; 2 L. J., K, B.. 
H8. ■ '■■ ■ , , ■ ' 

No proprietor of the banks of a stream has a. 
right to diminish the quantity, or injure the 
qualitj' of the water, to the detriment of other- 
similar possessors of other parts of the. banks.. 
Ih. 

Every riparian proprietor has a right to the* 
reasonable use of the wmter flowing past his land,, 
namely, for his domestic purposes, and for his- 
cattle, and this w’ithout regard to the effect which 
such use may have, in case of a deficiency, upon 
proprietors lowmi’ down the stream. He has also- 
the right to the use of the water for any other 
purpose, provided he does not thereby interfere 
with the rights of other proprietors, either above 
or below him. Mioter (Plmour, 12 31 core.. 
P. G. 131 3 L. T. 98 ; 7 W. li. 328. 

Subject to this condition, a riparian proprieto.r 
may dam up the stream for the purpose of a, 
mill, or divert the w*ater foi* the purpose of 
irrigation ; but he has no right to interrupt the- 
regnlar flow of the stream, if he thereby inter- 
feres with the lawful use of t he w'ater by other 
proprietors, and inflicts upon them a sensible' 
injury. Ih. 

Every proprietor of lands on the banks of a 
natural stream has a right to use the water,, 
provided he so uses it as not to work any material 
injury to the rights of the proprietors above or 
below him on the stream, and may begin to 
exercise that right whenever lie will. SampHon; 
V. Hoddhiott, 1 0. B. (N.s.) 590 ; 26 L. J., 0 . P. 
148 ; 3 Jur. (A-.B.) 243 ; 5 W. E. 230. 

The right of the riparian proprietor is limitetE. 
to natural streams, and does not attach in the- 
case of artificial cuts or drains. Ih. 

The ordinary right of the riparian proprietor 
is to take so much water as lie requires for do- 
mestic or similar purposes : — Held, that the fact 
that the railway company did not require water 
for such purposes did not entitle them to take it 
for other purposes, such as supplying their loci>- 
motives. Att.-&e/i. y. It. B. iiy/., 23 L. T. 344.. 
Affirmed, L, E. 6 Ch. 572 ; 19 W. li. 788.^ 

Semble, the interest of a riparian proprietor in 
the stream extends not only to the prevention of 
a diversion or diminution thereof, but to the pre- 
vention of any such interference with its course 
as might possibly be attended with damage at a 
future period in another proprietor. The geueraB 
rule is, that even though immediate danger can- 
not be described, or actual loss predicated, an. 
obstruction to the current of a stream constitutes^ 
an injury of which the courts will take notice as- 
an encroachment which adjacent proprietors, 
have a right to have removed. Bieliett v. 

L, E. 1 H. L. (Sc.) 47; 12 Jur. (N.s.) 803; 14 L. Tk 
835. 

Mere apprehension, 'vifithout some show of in- 
jury, will not ground a complaint ; but it is nob 
necessary to obtain or to be guided by scientiflct 
opinions. II). 

Eights of the seigneur, in Lower Canada, to* 
the wnter of an unnavigable-river flowing through 
his flef, does not entitle one of, Ms, co-seigneurs to 
divert the waters for his 'exclusive use which had 
been accustomed for, eleven years to supply the 
mills of another of his co-seigneurs. St. LouU v. 
SL Louu, 3 Moore, P, 0., 398, . 


1951 WATEE. 1952 

Acquisition of Special Hights*] — By usage he of the company that taking such water would 
may accjuii'e a right, to use the water in a manner produce no appreciable effect, i 1). 
not lustihal by his natural rights \ but such 

acquired right has no operation against the Irrigation.] — Whether a riparian proprietor 
natural rigfits of a landowner higher up the may use the water for the purpose of irrigation, 
streaTu, unless the user by which it was acquired if he again returns it into the river, with no 
affects the use that he himself has made of the other diminution than that caused by the absorp- 
stream, m* his power to use it, so as to I’aise the tioii and evaporation attendant on the irrigation, 
presum] it ion of a grant, and so render the depends on the circumstances of each particular 
tenement above a servient tenement. Sampum case. Emdreu v. Omen, 6 Ex. 353 ; 2U L. J., Ex. 
V, supra. Affirmed, without argu« 212 ; 15 Jur. 633. 

merit, by consent. 3 C. B. (N.s.) 596. 

Where A. being the owner of land through Abstraction by Non-Eiparian with consent of 
which a stream runs down to the land of B., Riparian Owner — ^Variation of User.] — The owner 
grants by deed to B. that the stream shall be in of land not abutting on a river with the licence 
the control of B. and his assigns, and shall flow of a riparian owner "took water from the river, 
in a free and uninterrupted course through a and after using it for cooling certain apparatus 
'Channel described on the deed, and afterwards returned it to the river unpolluted and undimiu- 
A. and B, assign respectively their land to Y. and ished Held, that a lower riparian owner could 
2., Y., if he divert the water from such channel, not obtain an injunction against the landowner 
though he does not thereby deprive 2. of the use so taking the water, or against the riparian 
<ot any water, is liable to an action at the suit of owner through whose land it was taken. Ken.vt 
,Z. In such action it is sufficient for Z. to declare y. O. M By,, 51 L. J., Ch. 19 ; 27 Ch, D. 122 ; 
that by reason of his possession of the land he is 51 L. T. 862 ; 32 W. R. 885 — C. A. 

•entitled to have the use and benefit of the water Observations on the rights which can be 
fiowing in a certain direction along the channel, acquired by a riparian owner in an artificial 
•nnd that the defendant diverted the water there- stream. lb. 


from. It is not necessary to refer to the grant. 

iVortbam V. Ifnrley, 1 El. *kBl. 665 ; 22 L. J., Q, B. Grant to ISTon-Riparian Landowner.] — A ri- 
183 ; 17 Jur. 672. parian proprietor derives his rights in respect of 

the water from possession of land abutting on 
Supplying House at a Bistanee.] — A riparian the stream, and if by a deed which conveys only 
proprietor has a right, by means of waterwheels land abutting on the stream, he affects to grant 
and machincLy erected by him for that purpose, water rights, the grants though valid can create 
to pump up water from a natural stream flowing no rights for an interruption of wd'iich the 
past his land to a reservoir, and to convey it grantee can sue a third party in his own name, 

thence by pip.s to his dwelling house, upon 'StoclipoH Watenoorbs CJo. Potter, 3 H. & 0 . 

smother estate at a distance from the stream, and 300 ; 10 Jur. (N.s.) 1005 ; 10 L. T. 748. 
iie may there a])ply such water to his domestic A riparian owner cannot, except as against 
-and other Ticeessa 17 purposes of utility : provided himself, confer on one wdio is not a riparian 
he takes only a reasonable quantity, with refer- owmer any right to use the water of the stream, 
<ince to tlie size of the stream, and the rights of and any user" by a non-riparian proprietor, even 
his neighbour; but he has no right to take imder a grant from a riparian o-wner. is WTongful 

more waiter by means of the wheels and if it sensibly affects the flow of the water by Hio 

machinery than he would have a right to take lands of other riparian proprietors, Storbport 
‘Otherwise. Xurb ary (Lord") v. Kttelibi, 9 Jur. Waterioorlifi Ch, v. Potter (3 H. & C. 300)' ap- 
'(N.S.) 132 ; 7 L. T. 685- at nisi piiiis, 3 F. proved. Ormcrod v. Todmorden. Joint Stork 


F. 292. 

Supply of Engines.] — A railway company 
whose line crossed a stream in the immediate 
neighbourhood of one of their stations, took w^ater 


Mill Co,, 52 L. J., Q. B. 445 ; II Q. B. I). 155 ; 
31 W. R. 759 ; 47 J. P. 532— C. A. 

Rights under Special Act— Construction.] — 
By an act of parliament authorising the construe- 


for supplying their engines and for the general tioii of a railway, it w'as provided that nothing 
purposes of the station. On bill filed by a mill- in the act should authorise or empower the 
-owner lower dowm the stream, it appeared that railway company “ to obstruct the navigation of 
the abstraction of water did no damage in wet a river, or any part thereof, or to divert any of 
weather, and never shortened the working of the the winters therein or wdiich now^ su|')plv'the 
mill for more than a few^ minutes a day :r— Held, rivei*'’ Held, that this clause a])]fiicd only to 
that the company, as riparian owners, en- the time of construction of the railway, and‘dkl 
titled to take a reasonable quantity of w'ater for not take away the righis of the coinpany as 
their purposes, and that in this case the quantity riparian proprietors. Att-Oen. v. G, PI By., 23 
taken was reasonable. Sandwiek (Mrl) y. G,X. L, T. 344. Affirmed, L. R. 6 Ch. 572 : 19 W. R. 
My., 10 Ch. D. 707 ; 27 W. R. 616. 788. 

Where a ])ublic body is, under an act of par- 


liament, entrusted with powers and duties for a 
public purpose, the court will give credit to them 
as being the best judges of what they want for 


c. ‘Watercourses. 

General Principles.] — The right to the water 


that purpose. ^ Att,-Gen. y. G. JS, My., L. R. 6 of a river fiowing in a natural channel through 


€h. 572 : 19 Wk R. 788 


a man’s land, and the right to water fiowing to ' 


A railway company was restrained from taking it through an artificial watercourse constructed 
a large quantity of water for the use of their on his neighbour’s land, do not rest on the same 
station from a river under the control of con- principle. In the former case each successive 
servators, credit being given to the evidence on riparian proprietor is prima facie entitled to the 
their part that taking such water would impede unimpeded flow of the water in its natural 
' the navigation, against the evidence on the ^part j course, and to its reasonable enjoyment as it 
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passes through his laud, as a natural incident to 
his ownership of it. In the latter any right to 
the flow of the water must rest on some grant 
or arrangement, either proved or presumed, from 
or with the owners of the lands from which the 
water is artificially brought, or on some other 
legal origin : — Held, in this case, that the plain- 
tifli’s legal right to the enjoyment of water over- 
flowing from an artificial reservoir through an 
artificial -watercourse on his neighbour’s (the 
defendant’s) land should be presumed from the 
circumstances under which the same •were pre- 
sumably created and actually enjoyed ; subject 
to the defendant’s right to the use of the water 
for the purpose of irrigating his lands by proper 
and requisite channels and other proper means. 
Rameshwr Persliad Karain Singh v. Koonj 
Beliari Pattuk, 4 App. Gas, 121 — P. 0. 

A riparian proprietor is not entitled to the use 
of the water of an artificial cut or drain. 
Sampson v. Hoddmott^ 1 C, B. (]s".s.)590; 26 L. J. 
C. P. 148 ; 3 Jur. (K.s.) 243 : 5 W. E. 230. 

Observations on the rights which can be 
acquired by a riparian owner in an artificial 
stream. Kensit v. G. ItJ. 54 L. J., Ch. 19 ; 
27 Ch. D. 122 ; 51 L. T, $62 ; 32 W. E. 885. 

What Constitutes.] — Water passing from the 
opening of the lock of a canal does not con- 
stitute a watercourse within 2 & 3 Will. 4, c. 71, 
s. 2. Staffordshire CanaZ Co. v. Birmingham 
Canal Co., 35 L. J., Ch. 757 ; L. E. 1 H. L. 254. 

To constitute a watercourse, in which rights 
may be acquired by user, the flow of water must 
possess that unity of character by which the flow 
on one person’s land can be identified -with that 
on his neighbour’s land. Briscoe v. Br ought, 11 
Ir. C. L. E. 250 — Ex. Ch. 

A claim by an owner of a copper mine to sink 
pits on his own land, to fill such pits with iron, 
and to cover the same with water pumped from 
the mine, for the purpose of precipitatiug the 
copper contained in such water, and afterwards 
to let of£ the water impregnated with metallic 
substances into a watercourse upon the land of 
another, is a claim to a watercourse within 2 & 3 
Will. 4 c. 71, s. 2. Wright v. Williams, 1 M. &; 
W. 77 ; 1 Gale, 410 ; 1 Tyr. & G. 375 ; 5 L, J., 
lx. 107. 

Tributary Streams,] — S. was convicted 

upon an information laid under 14 Geo. 3 c. 96, 
\yhich was one of several acts passed to improve 
the navigation of the rivers Aire and Calder. 
By s, 97, any person who wilfully thiws any 
ballast, &:c. into any part of these rivers, or of 
any watercourses thereunto belonging, is liable 
to "a penalty. S. carried on the business of a 
tanner, and it was proved that on a certain 
day a quantity of rubbish ^vas discharged by 
him into a beck, adjoining the premises, at a 
point about four miles from the river Aire, into 
which it flows at a place -where that river is 
navigable :—PIeld, that the conviction was wTong, 
inasmuch as the words “ watercourses thereunto 
belonging ” did not include “ tributary streams,” 
unless they formed part of the navigation. Sm ith 
v, BarnhaMi 34 L. T. 774, 

' Semble, that the section points to a knowingly 
wilful act on the part of the doer, and, as S. 
merely exercised a supposed right, there w^as no 
wilful throwing in of rubbish at ail within the 
meaningof the section. J?n 

Natural or Artificial-Eights in.]— A wnater- 


coursfc, though artificial, may have been originally 
made under such circumstances and have been so 
used as to give all the rights that the riparian 
proprietors woukl have had if it had been a 
natural stream ; and, therefore, in an action by 
one riparian proprietor against another for the 
pollution and diversion of a watercourse, it is a 
misdirection to tell the jury, that, if the stream 
wuis artificial and made by the baud of man,, 
the plaintiff w-oiild have no cause of action .. 
Sutcliffe V. Booth, 32 L, J., Q. B. 136 l 9 dur. 
(n.S.)"1037. 

The plaintiff wuas the owmer of a farm supplied 
with waiter by a small watercourse, originatingin 
a natural spring on the plaintiff’s land, flawing, 
first, through the plaintiff’s land, next through the 
defendant’s land, and then through the plaintiff’s 
land to the plaintiff’s house. For seventy years- 
and upwards, prior to 1879, the plaintiff had 
almost exclusively enjoyed the watercourse. In 
1879, however, the defendant, by means of a pipe, 
appropriated nearly all the water for the use of 
iiewdy-built houses. The plaintiff claimed the 
exclusive use of the w'ater, and alleged that the 
watercourse through the defendant’s land was 
artificial, and constructed, at a time immemorial,, 
for the sole benefit of the plaintiff and his pre- 
decessors : — Held, that as no one could tell when 
the artificial part (if any) of the watercourse wvas 
made, the watercourse must be deemed to be a 
natural stream; or, if in part artificial, to have- 
been made so as to give all the rights of a riparian 
proprietor to the defendant and his predecessors 
in title. Sutcliffe v. Booth (32 L. J., Q. B. 136> 
considered and approved. Boherts v. liichards, 
50 L. J., Ch. 297 ; 44 L. T. 271. See 51 L. J., Ch.. 
944— C. A. 

d. Drains and Pipes. 

Eights of Lando-wuers.] — An owner of land 
has an unqualified right to drain it for agricuE 
tural purposes in order to get rid of mere surface 
water, the supply of the water being casual, and 
its flow following no regular or definite com'se 
and a neighbouring proprietor cannot complain 
that he is thereby deprived of such water which 
otherwise w’-ould have come to his land, Baw<- 
stron V. Taylor, 11 Ex. 369 ; 25 L. J,, Ex. 33. 

Alteration after Twenty Years.] — The 

flow of water from a drain, made for the pur- 
poses of agricultural improvements, for tw'-enty 
years, does not give a right to the neighbour, sO' 
as to preclude the propiietor from aiteriug the 
level of his drain for the improvement of his. 
land. Greatrege v. Hayward, 8 Ex, 291 ; 22. 
L. J., Ex. 137. 

Eight of Access to — ^Interference by Servient 
Owner.] — The owuiers of a house had had for 
many years a supply of w^ater by pipes passing 
through the adjoining land under circumstances 
which in the view of the court created an, ease- 
ment. The owner of part of the adjoining land 
proceeded to build a house over part of the line 
of pipes : — ^Held, that the owners of the house 
had a right to go on the adjoining land and 
repair the pipes when necessary, and that by 
building the house their means of access to the 
pipes would be materially interfered with and 
rendered more expensive ; andaninjimction was 
granted to restrain the building of the house.. 
Goodhart v. Hyett, 53 L. J., Ch; 219 ; 25 Ch. m 
182 ; 50 h, T. 95 ; 32 W, E. 165 ; 48 J, P, 293. 
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An agreement had been entered into by D. U, for each day until restoration 
•and the })laintiifs not to erect buildings so as to object of the statute is to give pre 
prevent reasonable access to a sewer under the supply of water acquired by the 
management of the latter. The defendant' holding not to prevent a neighbouring lai 
xmder I), built a stable on his land so as to delay making a legitimate use of water 
the plaintiffs’ access to the sewer for an hour or percolating through his land be 
<jr so longer than theretofore : — Held, not to bo a the company’s supply, and beconiej 
sufficient ground for a mandatory injunction to undertaking. ChaaemorCY. .UJeJuau 
|)ull down the stable, Sandrjate Lveal Board v. 349) discussed. Bradford Corpora 
Leneip 25 Ch. V. 183, n. ■ 64 L. J., Ch. 759 ; [ISOo] A, 0. 58 

.s.. s™s. ri 


Bight of Support.] — An owner of land has no 
right at common law to the support of the sid)- 
terranean water. Popvlowell v. Ilodhhimi^ 38 
L. J.> Ex. 126 ; L. E. 4 Ex. 248 ,* 20 L. T. 578 ; 
17 W. E. 806— Ex. Ch. 
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of water to tlic inhabitants to be continued, 
maintaaned, and plontifuily supplied wir'ii water.” 
A well situated on private ground, the water of 
whicli has been used for domestic purpcjses gra- 
liuitously by ibe inhabitants in the vicinity for 
tlie prescriptive period, is a public well within 
the meaning of this section, ; and the local au- 
thority can enter on the land and do idl acts to 
the well for continuing and nuiiuta,iinng it. 
which the iuluibitiints might have tlone before! 
And this, notwithstanding that there may be a 
company with, a vested right to supply the in- 
habitants ^virh water. Situated in one corner 
of a private held in the parish of Denny is a 
well. From tlie well to the entrance of tJie hehl 
a footpath leads, and from this entrance to the 
public roail going through the viPage of Denny 
there is a cart mad. The inhabitants of Denny 
had for the presciuptive period used the water o*f 
the well for domestic purposes, and had had the 
well, inter alia, cradled with stones at their own 
■expense. LT|'> to 1877 Denny was a mere village, ■ 
tvithout any burglml territory. But in that yenr | 
Denny, with the adjoining village of Diinipace, 
w'as constituted a police burgh under the provi- 
sions of 25 & 2() Viet. c. 101, and the police 
‘Commissioners of the burgh then became the 
local authoidty under the Public Health (Scot- 
land) Act, 18f)7 (30 33 Viet. c. 101). In 1S7S 

the commissioners, in their character as local 
authority, and under the authority of sub-s. 4, 
:s. 80, of the last-mentioned statuie, caused the 
well to be covered in with an iron plate, and 
placed therein a handpump, with the avowed 
object of Ivooping the well free from pollution. 
The proprietor of the field, alleging the well to 
be his private property, raised a process of inter- 
dict and sus})ension against the local authority 
praying for removal of the cover and pump, &;c. : 
— Held, that the well was a pul;)lic well within 
the monniiig of the statute, and that the local 
.•authority, as representing the inhabitants, 
had not done anything in excess of their 
powers. Smith v. Arehihald^ 5 App. Gas. 489 
L. (Sc.) 

Where at the time of the passing of the Public 
Health (Ireland) Act, 1878 (the provisions of 
•which as to public wells correspond to those in 
the Public Health Act, 1875), a well was an 
<;xistmg public well used for the gratuitous sup- 
ply of water to the inhabitants of the district, it 
becomes, by s. 74 of the act (s. 64 of the English 
act), vested in the local authority. To show that 
the well was tlien a public well it need not be 
p>roved that the soil and freehold of the well 
itself was public pi'operty, for if the public had 
,a servitLide'attached to the soil and freehold, by 
virtue of which they enjoyed the right of free 
•access to the well to obtain water, it would be 
a public well within the meaning of the act. 
Smith Y. ArtJilhaid (5 App. Gas. 489), applied. 
I)unfiarr;ni, Giiardlans v. 5Iamjicdd, [18071 1 
Xr. E.420. 

A. well situate on private property was freely 
used, witiiout hindrance or interruption, as far 
back as living memory went, principally by the 
inhabitants of some neighbouring houses, 3>ut also 
by all persons who had occasion to resort to the 
vvdh A path existed during all that time afford*-' 
ing access to the well from a public road 
Held, that a right in the "public to enter and 
take water from the well could not foe supported 
by prescription, that it was too wide, to be the 
•subject of a custom, and that it could only arise 
' from a dedication to the public by the owners 


from time immemorial of the land on which the 
wxdl existed. Ih, 

A trough or cistern receiving the overflow from 
a spring at some distance had l^een used by tlie 
public gratuitously for wateiin.g cattle and for 
domestic purposes for a period of over fifty v ears. 
The defendant erected a gate to pu'e vent the access 
of cattle to the trough, and let a pipe into the 
bottom of the trough leading into his own house, 
where it terminateti in a stopcock, and by means 
<:»f thi.s pipe and stopcock he could dra\y off as 
much water as lie pleased : — Pleld, that the trough 
or cistern was a public \vell or work userl for the 
gratuitous supply of water to the inhabitants of 
the district of the .local authority in which it was 
situate, and that it was vested iu and was iimler 
the control of the local authority by force of s. 64 
of the Public Health Act, 1875, and" that the local 
fiiithority might maintain an action in their own 
name in the county court against the defendant 
fo]‘ damages for the iiiterfei’cnce caused by the 
insertion of the pipe in the bottom of the trough. 
Ilolmjitih Lacal Board w Shore., 59 J. 1\ 344. 

Abstraction of Water ftrom.l — See post, col. 
1980, 

Abstraction by Digging Well ,] — See post, 
cols. 1979, 1980. 

Pollution of.] — See Taylor v. Bennett, and 
Womerdcij v. Clmreli, post, col. 1087. 


2. Acquisition of Eic4hts. 
a. By Prescription. 

When Eight may be Acquired.] — After twenty 
years’ uniiiteiTupted enjoyment of a spring of 
water, an absolute right to it Is gained Ijy the 
occupier of the close in which it issues above 
ground ; and the owner of an adjoining close 
cannot lawfully cut a drain, whereby the supply 
of 'water to the spring is diminished. Balston 
V. Bended, 1 Camp. 463. 

A person who has used the water of a river, 
uninterruptedly, though for less than twenty 
years, gains a title to it by appropriation, and 
may maintain an action for olxstructing it. 
Cwnlmni v. Bkh, 2 C. & J. 126 ; 2 Tyr. 155 ; 
1 L.J., Ex. 61. 

Claim by a plaintiff to use water which flowed 
from his lan<l to the land of the defendant and 
was there collected in a reservoir whence it re- 
flowed into the plaintiff’s land ; and a claim 
also by the plaintiff to the overflow into his laud 
of a pond which flowed through the defendant’s 
land into that of the plaintiff ; the claims being 
supported by evidence of twenty years’ use. 
Held, that these were not maintainable. Emior 
V. Barwell, 1 De H. F. & J. 529 ; 4 L. T. 597 ; 
Affirming 2 Giff. 410 ; 6 Jur. (N.S.) 1233. 

Action for obstruction of a watercourse to 
which plaintiffs alleged themselves to he 
entitled l^y reason of their possession of a mill. 
An agreement for such a watercourse, made 
twenty-eight years before with those umlcr 
w3iom plaintiffs claimed,' being given in evideiiec 
by the defendants, it should nevertheless be 
left to the jury to presume whether a grant has 
not been executed. BeidJUrst v. Wrigley, 0. P. 
Gooper, 329, ■ . . ' 

User not Precarious,]— Ixi. the year 1820 the 
court of Landdrost granted leave to the 
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o-n<^p<ifnr m title of the respondent to divert that if by the bringing up of any othei 

cftU”.sK2A’r.?tvi‘?^s as - 

m,eh aa^in^ |aiU of Wirksworth. In 1813, the 

10 App. Cas. 33b , oi L. 1. J3, 3i vn. w. representing this company, and 

^ • ^'* being proprietors of mines to be drained by 

Artificial Watercourses.!— The law of ease- means of this sough, agreed with 
ments in respect of watercourses is generally the of Cromfoxd Sough, and the owners ot the ™* J- 
Sme Xthcr the^are natural or artificial, formerly drained by that sough o 'tnwater a 
Z!oA aZdmcl 3 P. & D. 367 ; 11 A. & B. farther portion of the mmeml field. 
n 7 i • Q Tj T O B 159 : 4 Jnr. 482. ingly, they extended the Meti Biook . oUoJa, tnc 

a’ party acmiires by twenty years’ enjoyment result of which was. that the water which 
ariaht txUhe use of water flowing through bis formerly nan thiwigh the Cn’omturd bough to 
lane! in a defined artificial channel, which was plaintiffs’ mills was 

made for the benefit of all the persons Brook Bough at a lower level :-~Heicl, that 
bv^or thromdi whose land the water was by although the plaintiffs, by a grant of the watery 
SUS 4- t causal to flow. JPi'weU v. course from the owner o the .surface,, or by 

n rf r T Too twenty years’ user, might acquire a right as- 

A right W the flow of water along an artificial against him, still that, this being an 
cut over the soil of another cannot be acquired and temporary i^mtercourse, 
nnder 2 & 3 Will. 4, c. 71, unless the circum- convenience of the mines, the} did not acquire 

stances under which the cut was made show that a right to it at common law, as against^ the- 

n was’intendedto he of a perrnanent character, owners of tie imnes. 

of a watercourse " ^at 

=?.;\;oSr..‘^Lr£V»3 1 

owner of the house has a right to the water- jnteiu-uption, and of right, since the mine owner s- 
cmH-«e unless the other party can show a were incapable of intei’rupting the enjoyment, 

c?Tiociai licence or an agreement to restrain it in and had no interest to do so. 

Si^of time mie\ v. Reslfidger, 2 Vern. Eiparian rights identical with those attaching 
point ot time, v. ^ e y , acquired by pre^ 

scription in artificial ivatercourso of a permanent 
When Temporary and Artificial.]— In 1705, character. These rights depend upon the clmr^ 
certain adventurers undertook to continue and acter of the ® 

extend an underground drain, called Cromford which it -was constructed. It the 
Snnf/h for the purpose of umvatering a portion be of a permanent nature, and constiucltd hi 

of the mineral Lid in the wapentake of Wirks- lasting purposes, and for the 

of those in its vicinity and no i h 

esPonP of ore raised from the mines laying near the temporary and private ob.toct of beneutnife. 
and benefited by the sough, in consequence of the property of those by whom it was coiistructo^^^^^ 
an a^neement wnth the owners of the mines, riparian rights may in ite w at tn.. 

Tbp mouth of the sough -was close to a stream just as in a natural stream. Fiom the time 
called the Bonsall Brook, and discharged into beyond the memoiy of living men a 
it a constant flow- of water. Below^ the junction appeared to have flowed m its present channeL 
nf tLi^wLe^r an Lcient corn mill stood, which, so far as it was artificial, bore all thn 
which was worked by their united powder. In appearances of havnig been constructed ^ 

17HS the then proprietors of the sough, through manent use. There was no proot that rheie was 

^±omt\TlMS a revk’sionaVy any temporary puiyose for which 

interest gratoed it for 999 years to B., with course could have been fornied, or that IheR. 

covenants that he should open, and cleanse, and was any person w'ho formed it for private use . 

Xrif ms Vse contLil a provi^o’that, Held, that the watercoarse, assuming it to be 

no forfeitui'e for not opening and cleansing the artificial, was one of that permanent natuie that 

sough should accrue, provided a new^ sough was admitted of the existence of nijarian i’ights_ in 

ma(fe which should liave the same ' effect of its waters of the same nature as those attaching 

unwa.tertog'the mines. In 1771, the lord of , the to a natural stream, including the flow of Uie^ 

maLr, being owner of, the land through which' stream through the lands ot a lower 

the Cromfonl Bough w^as made, and of apiece of proprietor m a pure, unpolluted state. MaU-' 

land betw-een the inouth of the sough and Bonsall b'urne v. Somn\% o .L. h. Ir, 1. 

ni’AAp demised the same to A., the father of _ , , i 

the plaintifl's. together with the stream issuing. Who may Acquire.]— One who by le^e or by 

from the sough. This lease contained a proviso, licence from the owner of the soil has theiio,lit. 
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of diggin<,^ aru.l working clay (or minciTtls) tlicrc- 
iimlcr, has such an interest in the soiras will 
ontitle him to claim under 2 k 3 Will. 4, c. 71, a 
jiglifc to the flow of water over tlie surface by a 
twenty years’ user, ^avrd v. Jff/rfy/i, 11) C.' B. 
,(XS.) 7.-52; 34 L. J., C. B. 3r)3 ; II Jur. (is'.S.) 
1017 ; 13 L. T. 74 ; 14 W. R. 62. 

A mine liad from before the time of living 
memory been worked by tin-bourider.s. according 
to the custom of Cornwall, which enables any 
person to mark out a piece of waste ground, the 
-owner of which docs not choose to work the 
mines u^irlcr it, and work them without the 
consent of the owner, yielding to the owner a , 
share of the proceeds. The bounders had from ' 
before the time of living memory used for the I 
purpose of their works the waters of an artificial | 
watercourse arisingin the land of another person. I 
The bounders abandoned the mine in 185t;, since | 
'Which the owners had been in possession. A | 
bill by the owners to restrain the diversion of 
the watercourse by the owner of the land in 
’Which it rose was dismissed by the V.-C., on 
•the ground that there was no privity of estate 
between the owner and the bounders, and that 
tlie owner, therefore, could not claim an ease- 
ment by prescription on the ground of their 
enjoyment of it :~-Hekl, on appeal, that an 
injunction ought to be granted, for that it ought 
to be presumed that a right to use the waters 
liad been acquired by arrangement with the 
owner of the mine, as well as with the bounders. 
Ivimey v, StaeJier, 35 L. .L, Gh. 467 ; L. R. 1 Gh. 
,396 ; 12 Jur, (x\.s.) 419 ; 14 L. T. 427 ; 14 W, R. 
743. 

Tenant -cannot Acquire Right against Land- 
lord.] — By deed in 1791 A. obtained a demise 
from B. of an underground goit or drain to 
he then c/oustructed in B.*s land for the purpose 
of conducting water from A.’s mill so long as an 
.animal rent of 21. 2s. should be paid by A. to 
.B. In 1836 the demise of 1791 was put an end 
to, and liberty was given to A., who was at that 
-time yearly tenant from B. of the land through 
which tlie goit ran, to change the goit or drain 
of 1791, and to substitute a new cut for con- 
ducting pure and clean water at the like rent of 
21, 2s. The new cut was made and used for pure 
wmter,. and the old goit (a,s the plaintifi' alleged) 
-continued to be used for foul water. In 1866 
the land through which the goits ran was sold to 
C., and ill 18(>7 A.’s yearly tenancy of the land 
iwas determined. In an action by A. in 1879 to 
restrain 0. from interfering with his use of the 
old goit, to which he claimed title by prescription 
from alleged open and uninterrupted use and 
enjoyineiit thereof from 1836 : — Held, that until 
18(57 A. could not acquire an easement in the 
land of which he was yearly tenant, distinct 
from the use and enjoyment of such land, as 
.against B., his landlord, and accordingly that, 
assuming the open and uninterrupted user from 
1836 to'have been proved, he had failed to es- 
tablish. any title by prescription as against C. 

V. J/,^uds/60 L. J., Ch. 783 ; 17 Gh. B. 
.391 : 29 W. R. 818. 

.The defendants in 1834 demised to the plain- 
tiffs the coal under the G. estate for fifty years, 
with powers to sink pits, make soughs, &;c., erect 
-engines, and make drains, ke.j for supplying such 
engines with water, and also to do certain other 
•■acts on the surface for the better ch-aining and 
working the demised mines aiul any other mines 
£)f which the plaintiffs might become lessees 
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I umler the lands of any other persons. In 1836 
the plaintiffs took a lease for thirty-five years of 
the 0. colliery from a neighbouring landowner, 
in 1846 the plaintiffs made a drain about a mile 
long, chieiiy on the C. estate, by wRich they 
: diverted a small natural stream on the C. estate, 
and brought it down to the O. colliery, w^here 
they made reservoirs for the wmter at consider- 
able expense. They did not ask leave to make 
the drain, but the defendants’ agent saw the 
work going on and encouraged it. In J 872 the 
plaintiffs became owners in fee of the 0. colliery. 
In 1884, when the lease from the defemlaiits 
expired, the defendants stopped the drain and 
diverted the water. The plaintiffs, claiming a 
right by prescription to the water, commenced 
this action to restrain them from doing so. Tiie 
vice-chancellor of the county palatine held that 
the watercourse was made under the powers of 
the lease, and that tlie right to the water expired 
at the end of the lease, and he dismis.f;e(l the 
action: — Held, on appeal, , that this dismissal 
was right, for that if the making this drain was 
not authorised by the lease (as to w^hich the 
court gave no opinion) it was made and enjoyed., 
either under the belief of both parties that it 
was authorised by the lease, or under a comity 
between landlord and teiiant, ami that there was 
no enjoyment as of right so as to give the tenant 
a right to the water after the lease had expired. 
(Jhamher Colliery Co. v. Tlopioood., 55 L. J., (Jh. 
859 ; 32 Gh. D. 549 ; 55 .L. T. 419 j 51 J. P. m 
— G. A. 

Evidence of Enjoyment.]— A. occupied clay 
works, and for the more convenient use of them, 
in 1830, under an agreeraeut with B. (with the 
consent of B.’s lamilord) made a ieat, or an 
artihcial cut, for the purpose of c;>nductiug 
water from a brook flawing over the land in 
B.’s occupation to his works. The plaintiff, in 
1835, succeeded A. in the occupation of the clay 
works, and continued for upwards of twenty 
years, without interruption, the enjoyment of 
the ieat : — Held, that, notwithstanding the 
plaintiff had no notice of the agreement between 
A. and B., there was evidence from which the 
jury might find that the plaintiff had not enjoyed' 
the stream for twenty years as of right. Gated v. 
MarUjn. supra. 

The enjoyment of water drawn from a brook 
along an artificial channel, and acts done by the 
owner of the dominant tenement upon the ser- 
vient tenement, which without the existence of 
an easement would be tortious and actionable, 
may be evidence of a right in the owmer of the 
dominant tenement to the use of the water, 
Beeston v. Weate, 5 EL k BI. 986 ; 25 L. J., Q. B. 
115 ; 2 Jur. (N.S.) 540 ; 4 W. H. 325. 

Enjoyment as of Right.] — Before 1800, a 
canal company, under powders of an act of 
parliament, diverted for the purposes of the 
canal a considerable part of the water from a 
brook which flowed through the plaintiff’s land, 
at a point above his land, the rest of the . water 
continuing to flow in its natural channel. In 
1847 an act was passed authorising, a railway 
company to purchase the canal, to discontinue 
the use of it, and to fill it up, and sell such parts 
as were not used for the railway. Under these 
powers the. use of the,, canal was discontinued in 
1853 ; and, in 1864, the railway company made 
a cut by which they restored to the brook at a 
I point above the land the water which had been 
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diverted from it. In 1865 the railway company 
conveyed the jjart of the canal on which they 
had made the cut to a purchaser in fee. The bed 
of the stream, owing to the diminished scour of 
the water from 1800 to 1858, had been silted up, 
so as to be insufficient to carry offi the water 
coming down in extraordinary hoods. In 1866 
such a flood occurred ; the water overflowed the 
laud and damaged the owner’s crops ; upon 
which he brought an action against the railway 
compaii^r : — Held, that, there being no obligation 
imposed upon t;he canal company to continue the 
diversion, the owmcr of the laud had no right of 
action. By Blackburn and Hannen, JJ. : On 
the ground that, though the claim to have the 
water, which would otherwise have come down 
to his land, diverted over other land, was a claim 
to a watercourse within the Prescription Act 
(2 &8 Will. 4, c, 71), s. 2, yet the enjoyment was 
not as of right, and therefore, though for more 
than forty years, conferred no right on the plain- 
tiff. And by Cockburn, 0 J. : On .the ground 
that the owner of the land, the owner of the 
servient tenement, could acquire, by the mere 
existence of the easement, no right as against 
the owner of the dominant tenement to the con- 
tinuance of the diversion. Mason v. Shretvshcn/ 
mid Herefonl Ry., 40 L. J., Q. B. 203 ; I.. li. *6 
Q. B. 578 ; 25 L. T. 280 ; 20 W, R. 14. And 
see Chamber Colliery Co. v. Ilojiioood, supra. 

Interruption.] — Action for disturbing a 

watercourse, which of right ought to flow into the 
plaintiff s close to irrigate it. On the trial it 
appeared that the watercourse was not ancient, 
but that the water had flowed in its present course 
for more than twenty years past the plaintiff’s 
close. There was ev ideiice that during that period 
the ijlaintiff, and those under whom he claimed, 
had been constantly in the habit of drawing off 
the water to irrigate his close, and that the owners 
of the watercourse iv.sisted it. On one occa- 
sion, when the plaintiff’s servant drew off the 
water, he was summoned before a justice for so 
doing, and the plaintiff’s son, by his direction, at- 
tended and defended the servant, and paid a fine 
of one shilling. The conviction was under a 
local act from which there was a power of ap- 
peal. I’he plaintiff did not appeal. The con- 
viction was tendered in evidence and rejected. 
In summing up the judge explained that the 
enjoyment to defeat an adverse right must be 
for twenty years without interruption, acqui- 
esced in for a year. One of the jury asked what 
would be the effect' in law of a state of per- 
petual warfare between the parties ; which 
question the judge did not answer* The jury 
found that the watercourse had been enjoyed as 
of right for twenty years, and without intmTup- 
tion for a year, and was directt?d to find for the 
plaintiff : — Held, that interruptions, though not 
acquiesced in for a year, might show that the 
enjoyment never was of right, but contentious 
throughout, though, if; once the enjoyment as of 
right hud begun, no interruption for less than a 
year could defeat it, and consequently that the 
manner in which the qiiestion was left, and the 
verdict found, was not satisfactory. Baton v, 
tiicmnea Watarworlm Co., 17 Q. B. 267 j 20 L. J., 
Q. B. 482 ; 15 Jur. 675. 

tJmty of Possession.]— -Where the same per- , 
son is owner of land bound to supply water, 
and also one of the persons for whose use it is 
supplied, if his title to the easement is not -as 


extensive as his title to the land charged, there is. 
no unity of possession so as to cause an extinguish- 
ment of the easement. Ivhney v. Stoaher^ 85 L. J.,, 
Ch. 467 ; L. R. 1 Oil. 396 ; 12 Jur. (n.s.) 419 ; 14 
L. T. 427 ; 14 W. R. 748. 

Semble, nothing of absolute necessity to.a build- 
ing, e.g. a gutter in alieno solo, to carry off water,, 
is extinguished by unity of ownership, J%ey,seif' 
V. Vieary^ 16 M. & W. 484, 

A prescriptive .right to the use of watci' flowing 
through certain closes, for the purpose of supply- 
ing a water-mill, is not extingLilshed by unity ok 
possessio.n of the mill and such closes. Kollujid 
V. Bealiin^ 7 L. J. (o.S.) K. B. 145. 

Existence of Easement at Time of Sever- 
ance of Property.] — S., whilst owner of certain 
adjoining premises, A. and B., laid down a four- 
inch pipe to carry surface water from A. to a 
main sewer running along a highway. This, 
pipe ran into another pipe, which passed under* 
B., and thence into the sewer. A socket joint, 
was placed midway in the four-inch pipe, but 
this was not at the time connected with aii}” 
other drain. In 1877, S. sold B. to the respon- 
dent, and some days afterwards the apjicllant 
purchased A. The conditions of sale in each 
case provided that the sale was subject to all 
existing easements. There was no express re- 
servation of a right of drainage in the convey- 
ance to the respondent. The appellant subse- 
quently connected the soil pipe of a water-closet 
on A. with the socket joint in the four-ineb 
pipe, and at the same time laid down a larger 
pipe in place of the latter. The respondent 
thereupon stopped the flow of all drainage from 
appellant’s pipe into his own. In an action by 
the appellant for damages and an injunction : — ^ 
Held, that the ap}>ellant was not entitled to 
send sewage through the pipe on respondent’s 
premises, Inasmuch as no easement of that nature* 
existed at the time of the severance of the pro- 
perties, and there was then no junction by means- 
of which sewage could pass into the pipe, al- 
though S. might have contemplated using the* 
socket joint to make a connection for this pur- 
pose. Watsuii V. Tronghtom^ 48 L. T. 508 ; 4T' 
J. P. 51S-a A. 

In 1860, the owner of properties A. and B„. 
made a drain from a tank on property B, to a 
lower tank on the same property, and laid pipes 
from the lower tank to cattle-sheds on property 
A., for the purpose of supplying them witb 
water, and they were so supplied till 1863, wheii 
the owner sold property A. to the I’flaintiff, with 
all waters, watercourses, &c., to the same here- 
ditaments and premises belonging or appertain- 
ing, or with the same or any part held, used, 
enjoyed, or reputed as part, or as appurtenant.. 
The plaintiff had the use of the water after lii> 
conveyance, until a subsei.]ueiit purchaser eff' 
property B. stopped it : — Held, that the water- 
course was a continuous easement necessary for 
the use of property A., and would have passed' 
by implication ; that the plaintiff was entitled to 
the use of the water on the conveyance of that 
property without any words of grant ; and that,, 
supposing it only convenient and .not necessary, 
the general words were sufficient to pass it. 
Watts V. Belson, 40 L. J., Ch. 126 ; L. R. 6 OIn 
166 ; 24 L. T. 209 ; 19 W. B. 338. 

Alteration of Dominant Tenement — Effect. 

of.] — Held, also, that the right was to have the 
accustomed flow of water through the pipes^ 
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without regard to the purpose for wbicli the 
plainthi used it; aud I hat tiie right, therefore, 
was not lost his erecting cottages instead of 
cattle-sheds. //;. Sea n<^vi eaM\ 

Stopping* Excessive User — Suspension of 
Eight.] — A. having a prese]’i}>tiyc right to a flow 
of: water, led Iw means of a gutter laid in a in ill- 
stream at a point where an ancient weir was ' 
erected, lengtiicned the gutter for the x'mrijose : 
of irrigating more land, f lie flow of water down I 
C.’s mill-stream was diminished, and he in con- i 
sequence pulled down the ancient weir, which i 
prevented the water from flowing down A.’s ' 
gutter : — Held, that no suspension of his right to 
the enjoyment of the iiow of water as it had ■ 
formeily existed was caused by his having be- ' 
come a wrongdoer, and C. was not justified in 
stopping the excessive user by means which 
altogether prevented C.’s enjoyment of the 
ivater, but only in stopping it^ by the least in- 
jurious means in his power. IliU v. Cocli, 20 
L. T. 185. 

Alteration of Stream.] — A right to a water- 
course is not destroyed by the owner’s altering 
the course of the stream ; and the owner may 
establish his claim, notwithstanding an inter- 
ruption within twenty years of his action brought 
to enforce the right. Hall v. Swift, 0 Scott, 
107 ; 4 Bing, (x.c.) 381 ; 1 Arm 157 : 7 L. J., 
C. P. 200. 

Eight to Occasional Overflow.]— The fact that 
an embankment is occasionally out of I'epair 
during ^ a term of years or too low when the 
water is high (e.g. in a flood), and so allows 
water to os^’erliow into other land, gives the 
owner of that other land no prescriptive right to 
the overflow. Bryniho Water Co. v. Lester's 
Lime Co., 8 II. 329*. 

Eight to Pollute Streams.] — See post, cols. 
1984 et seq. 

Tb. By Crrant. 

Conveyance of Land.]— Water flowing over a 
close prima facie passes with it by a conveyance 
of the land. Ciuilutm v. F\s%, 2 C. J. 126 ; 2 
Tyr, 155 ; 1 L. J., Ex. 61. 

The right to the use of flowing water in respect 
of lands below is not lost by the acceptance of 
the grant of iaiul above, although such latter 
gxnnt may expressly reserve to the grantor the 
right to divert the water generally. Lordj v. 
Sydney Commissioners, 12 Moore, P. C. 473 ; 3 L. T. 
T; 7 W. 11 267. 

A deed of conveyance of land for building 
piir[)oses contained a covenant by the grantee to 
build to secure the rent reserved: — Held, that 
the adjoining owner, who claimed under the 
same grantor, %vas nevertheless at liberty to 
drain his owni land, although the result of his 
doing so was to cause a subsidence in the surface 
of the land of the first grantee. Po'pjpleweU v. 
''■M&iUmon, 38 Lv'J., Ex:i26 ; L. W 4 Ex. 248 ; 
20 L. T. 578 ; 17 W. R. 806— Ex. Cli. 

Before 1834, a natural stream called the S, 
brook, flowed to and into farm A. S. was then 
owner of farms A; and B., and the defendant was 
' owner of land adjoining the brook, and lying 
between it and farm B, In 1834, the whole 
of the water of the brook was, by agreement 


between S. and the defendant, diverted from the 
brook by a stone culvert, construclcd through 
the defendant’s laiifl into and through farm B., 
and thence into and over other land of th(’ 
defendant’s to certain dye-works of his. .So 
much of the water ns was required for Ihe use ffl' 
farm B. was taken from the culvert on the farm 
by means of a pipe : the rest, the larger portion, 
flowing on, down the culvert, to the' dye-works. 
Matters so continued down to September, 1866, 
when, B. being dead, the then owner l>f farm.s 
A. and B. conveyed farm B. to tlie defendant in 
fee. together with all waters, watereovnses, 
easements, and appurtenances bedonging to or 
held, used, occupied, or enjoyed therewith.” In 
March, 1857, the same person conveyed farm A. 
to the plaintiff in fee. Between Septembci', 
1856, and the time of the action, the culvert re- 
mained in the same state, and the water from it 
continued to be used by the defcrulant as before, 
both on farm B. and" at the dye-works. Tli^* 
plaintiff having thereupon sued the defendant for 
a wrongful diversion of the water of the brook : 
— Held, that the conveyaiice of Bepteinber, 1856. 
passed to the defendant the right to have the 
accustomed flow of the wuiter down the culvert, 
through farm B. continued ; that the right was 
not limited to the use of so much of the water as 
was wanted for farm B. ; thap consequently, the 
flow of the water down the culvert from farm B, 
to -the dye-works was no infringement of any 
right of the plaintiff, and that the action was 
not sustainable. WardU v. BrocUehurst, 1 Kh 
& El. 1058 ; 29 L. J„ Q. B. 145 ; G Jar. C^.S.) 
319 ; 1 L. T. 519 ; 8 W. 11. 241— Ex. Oh. 

Elver Bed.] — purchaser of laml on the 

banks of a river takes, by his conveyance, tlie 
right of ownership of a moiet}^ of the* bed of the 
river ad medium flilnm aqum. CmmUy v. LiyhL 
owler, L. R. 3 Eq. 279. 

The more than ordinary breadth of a river 
does not prevent a conveyance of premises therein 
described as bounded thereby from operating to 
convey the portion of the bed and soil of ’ the 
river abutting thereon, up to midstream. Dwyer 
V. DJek, li\ R. 4 C. L. 424. 

The presumption that, by a conveyance ile- 
scribing the land therebj’- conve 3 ’-ed as bounded 
by a river, it is intended that the bed of the river, 
usque ad medium filum, should pass, may be 
rebutted by proof of surrounding circumstanccM 
in relation to the property in question which 
negative the possibility of such having been 
the intention. The owners of a manor ]>y 
corivejmnces made respectively in 1767 and 
1846 granted to purchasers pieces of riparian land 
fronting a river, the bed of -^vhich formed parcel 
of the manor. It was profbd that, prior to the 
earliest of the conveyances, a fishery in the river 
fronting the lands conveyed liad for a very long 
time back been from time to time let to tenants 
by the lords of the manor as a separate tenement, 
distinct from the riparian closes ; and that at the 
date of the conveyances in 1846 such fishery was 
actually under lease to tenants. The grantecB 
under the before mentioned convejninces, and 
their successors in title, had, until the acts com- 
plained of in the action, never claimed or 
exercised any right of fishing over the bed of the 
river by virtue of any right nf soil or otherwise, 
but the owners of the manor or the tenants of 
the fishery had always fished without inter*- 
ruption : — ‘Held, that under the circumstances 
the conveyances ought not to be construed as 
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nassinff any portion of the bed of the river to the a 

1 j . J., Q. B. 189 ; 20 Q. B. B. 263 ; ob L. 1. 3J2 , •- 

52 J. P. 276— C. A, . ^ 1 ^ r 

Thoiieh the presumption that a grant ot iaixt i- 
described as bounded by an inland nver passes 
the adjoining half of the bed of the nver 
be rebutted by circumstances which show that ■ 
the parties must have intended it not to pass, 
it will not be rebutted because subsequent I 
circumsftinces, not contemplated at the tinae ^ 
of the grant, show it to have been very an- - 
Livantaleous to the grantor to have parted t 
with the half bed, and if contemplated wouH ^ 
probably have induced him to reserve it ; nni is 
the presumption excluded by the fact that^ the 
grantor was owner ot both banks ot the nver. 1 
JlickMwiiit V. Nen'lny Bridge ^o-> 

133 : r .5 L. T. 3BG ; 61 J. P. 132 — C. A. i 

M. being entitled to lands on both sides of a ' 
river, sold and conveyed to L. a piece of land ■ 
the dimensions ot which were minutely ^ven m 
the conveyance, and which was therein stated to 
contain 7,752 square yards, and to be bounded on 
the north bv the river, and to be delineated on 
the plan drawn on the deed, and thereon ooloured 
pink. The dimensions and colouring extended 
only up to the southern edge of the river, and it 
half the bed had been included the area wcmld 
have been 10,031 square yards instead of 7 ,p> 2. 
The deed contained various reservations foi the 
benefit of M., but contained nothing express to 
show whether the half of the bed was intended 
to pass or not. M. was at the time owner of a 
private bridge close by, from winch he received 
tolls. Thirty years afterwards a bridge was pio- 
iected to cross the river from L.s land. Ihe 
plaintiffs, who had succeeded to all M. s propeity 
in the neighbourhood, brought their action to 
restrain the making of the new bridge If ti e 
grant to L. passed half the bed, no P^^ '^of the 
new bridge would be over land of the xilaintiffs . 
—Held, that the presumption that the grant in- 
cluded half the bed was not ^'^butted and that 
an ini unction could not be granted on the groun 
that the erection of the bridge would be a tres- 

general law of conveyancing— that where 
a riparian owner, who is also owner of the soi 
under the river ad medium hlum, mahas a grant 
of his land on the banks of the river, the soil ^ 
medium filum passes by the gimit— applies to 
land of any tenure, whether treehold, “P3 W’ 
or leasehold. TiUnry v. Sdva, 4o Oh. D. 98 , 62 

A 'grant br the crown of land bounded pa 
stream may 'include by implication the soil ot 
the stream, ad medium filum aqus. Lord 
Sydney Oniimimonm, 12 Moore, 1. O. in, 6 
l! T. i ; 7 W. E. 267. 


application does imply water nmulng between 
defined banks, it is not confined to that meaiung 
-its essence being that it is water in niotion as 
distinguished from stagnant water— By hord 
Halshury. Ih. 


lease — “ Stream.”] — Water percolating 
through the ground in no defined or ysibie 
channel is not a stream. A lessor granted to his 
tenant “ the right to the water in the said ponck 
and in the streams leading thereto. In land 
adibining the demised premises a tiled dram was 
placed, which intercepted water whmh otheiwise 
would have found its way into the ponds :— 
Held (Lord Halshury dissenting), that the^watei 
thus intereopted was not water im a_ str^. 
NeXaJ) V. BoheHeon, 66 L. J., P. O. 27 , ll»Jn 
A. 0. 129 ; 75 L. t. 666 ; 61 J. P. 468— H. L. 

^^Thongh the word “stream” in its more usual 


Channel unknown, though defined- Construc- 
tion of Grant.j-T., who was lessee lor lives 
renewable for ever of a parcel ot ground, ex- 
pressed in the original lease to be demised 
“ together with the free use of all springs and 
streams of water arising in or lumimg Hn-oiigh 
the dcniisod promises, or any part IhoreoL lOi 
any bleach-green or other works which thou 
wero or at any time thereafter should bo, erected 
on the premises,” made two sub-leases ot por- 
tions of the premises to diaoreiit persons, tor 
lives renewable for over, the Inst snb-k'aso bemg 
made in 1851, and describing the premises therein 
comprised as “ that parcel ot ground b 

used as a bleach-green, together with the tieo 
use of all waters running in or runmng through 
the demised premises or any part theicoi:, Tbeic - 
tofore used for the purposes of linen maimtac- 
ture on tlie said lands, as fully as T. was entitled 
thereto” ; and the second being made ni lbo3, ot 
the remaining portion of the lands togethci 
with the free use of ail water, it any, arising in 
or running through the demised premises, or any 
part thereof, as fully as T. was entitled there- 
to.” The interest in both sub-leases, ns well 
as the equity of redemption i'n the superior 
lease (which had been mortgaged), aftemar< s 
became vested in W., who was subsequently ad- 
iiidicatcd a bankrupt, and the lands wei^ sold 
by the court of bankm])tcy. Ihe phimritt piii- 
chased the portion of the lands coinpnsed in the 
subdeaseof 1851; and one G., under whom the 
, defendant claimed, became the purchaser of the 
> portion included in the sub-lease ot 18 d 3. Both 
: portions of the land were put up for sale by 
: Liction on the same day, one of 
. tions of sale providing that each uouldbe soLl 

■ ‘Gsubiect to existing easements but the couri , 

i having refused the plaintiff’s first tender, he 

- subsequently increased it, and was not 
declared the purchaser until a ttiw days aitu 

^ the confirmation of the sale to C. By deed of 

1 the loth March, 1876, made between the assignee 
t of W. and certain other persons and the plain - 
•1 till, which recited (inter alia) the superior lease 

0 the sub-lease of ISol, with the 

■ thereby respectively granted, and the sub-lease 

2 of 1853, the grantors conveyed to the plain iitt 
the parcel of land formerly used as ^ bl^ie .J- 

a oreeii, together with the lull use of all water 
rising in or running through the demised pre- 
r niises, or any part thereof, theretofore used tor 
the purposes of linen manufacture, as tuiLy as i . 
was entitled thereto under the recited superior 
lease or otherwise; and all other (it any) 
g the premises comprised in the lease BSaU 
e “ excepting thereout and emt of this 
k premises purchased by C. By deed ot the llth 
!s of April, 1876, made between the same grantors 
d and and containing similar reciiais to those 
,s in the conveyance to the plaintitf, the grantors 
e conveyed to\k the lands comprised m the sub- 

- lease of 1853. The testatum of this deed made 
r no mention of water rights. The plaintiffs 

1 lands were at a lower level than the lands of 
1 0. and in the plaintiffs lands, a few feet from 
J the fence dividing them from CTs lands, a 

copious stream of pure water issued from tfie 
1 o-round. This water was peculiarly suitable tor 
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bleaching purposes ; and the plaintiff, who was 
a bleacher, deposed that he intended to use it 
for bleaching ; and, at the time of action 
brought, it was used for <lornestic purposes in 
the dwelling-house on the plaintiff’s grounds, 
and for the supply of a Large mill thereon. Li’he 
defendants, who were the local sanitary autho- 
ritj", entered into an agreement with 0. to 
permit ibem to boi’c for water on his lands, 
and they made a cutting on them a few feet 
from the fence, and obtained a large supply of 
water, whereupon the stream on the plaintiff’s 
land ceased to liow. The plaintiff having ajiplied 
for an. injunction to restrain the defendants 
from diverting and obstructing the water from ; 
his stream Held, on appeal, that the convey- 
ance to the , plaintiff did not grant him the 
right claimed, and that he Would not have been 
entitled to it even if the conveyance to C. 
had contained an exception of all existing ease- 
ments. Bicarb y. Belfast Poor Law Cruardlatis, 
9L, R. Ir. 172— C.A, 

Eights of Purchaser from same Vendor.] — 
The purchase of the right to the use of a portion 
of the water of a river cannot prevent a sub- 
sequent purchaser from the same vendor of 
another portion from diverting the water by 
virtue of a right which existed prior to the 
hrst purchase. Miner v. Gilmour, 12 Moore, 
P. C. 131 : 7 W. R. 828. And eases ante, col. 
1964. 

Covenant to Supply running with] Land.] — 

In 1849 A. purchased from B. a plot of freehold 
land on which was a well, and covenanted for 
himself and his assigns to supply water to all 
houses erected, or to be erected, on B.’s adjoin- 
ing lands, wTiich had been laid out for building 
purposes, B. covenanting to insert in the convey- 
ances to the purchasers of any of the houses 
covenants by them to take water from A. at a 
fixed price. A. subsequently conveyed to 0., 
and B. conveyed two of the liouses to the 
plaintiff : — Held, that A.’s covenant to supply 
Nvater ran with the land purchased by him, but 
that, independently of that, C. had purchased 
with notice of the covenant, and was therefore 
bound to supply water to the plaintiff's houses. 
Mw V. Chileott, 3 Ch. D. 694; 34 L. T. 
207. 

Deed Operating as Grant.]— By a deed be- 
tween xi., owner of Greenacre, and B., owner of 
Biackacre, it was agreed that A. should have 
during the first ten clays of every month, for the 
purpose of irrigation, all the water of a stream 
which flowed tli rough Greenacre into Biackacre, 
and that at all other times the water should be 
under the contn.fi and at the disposal of B., his 
heirs and executors, and allowed to flow in a 
free and an uninterrupted course towards and 
into .Biackacre, through a channel therein par- 
tially described, and tJiat the owner of Green- 
acre should cleanse and repair the channel, with 
liberty to B., and Ihs heirs, to do so on hfe de- 
fault : — Held, that this deed operated as a grant 
to B. of an easement of the watercourse therein 
described at ail times, except the first ten days 
of each month and that he thereby acquired a 
right in respect of that channel, and that an 
alteration o.f this channel was an injury to his 
right, in respect of which B. might maintain an 
action^ although no actual damage had occurred. 


Northatn v. Hurley^ 1 HI. <& Bl. 6o5 ; 22 L. J., 
Q. B. 183 ; 17 Jur. 672. 

For upwards of twenty years water had flowed 
' through an old drain on the defendants land, 
and along an ancient watercourse, and thence 
along a close of the defendant, called Gin Bank, 
and had thence contributed to supplj- the plain- 
tiff’s mills after their erection in 1845. In that 
year the liefendanfc conveyed to the f)laiiitiff the 
close Gin Bank, together witli all ways, water- 
courses, liberties, privileges, rights, rnemiters, and 
appurtenances to the same close belonging or 
appertaining,” subject to the proviso, that it 
should be lawful for the defendant to use for any 
raanufacturing, domestic, or agricultural pur- 
poses, any \vater flowing from or through the 
contiguous lands of the defendant unto and into 
the close Gin Bank, returning the si.irplus. or so 
much as rem.ained after being used for the pur- 
poses aforesaid, into its usual channel at a certain 
point, so that the water should not be diverted 
from its then course, but be allowe< I to flow into 
the close Gin Bank. The defendant erected a 
lock-up tank upon his land, and caused the 
water which arose orr his land, near to the- 
close Gin Bank, and wdiich had previously been 
accustomed to fiow along the old drain and 
ancient watercourse into the close Gin Bank, 
to he conveyed from the tank to a lower 
part of his land to be used by his tenants. This 
water was used by them for the purposes men- 
tioned in the proviso to the deed, but the surplus 
could not be returned to the close Gin Bank : — 
Held, that by the deed the defendant granterl to 
the plaintiff the use of the water, subject only to 
the use by himself of it as specified in the pro- 
viso ; and that, by locking it up, he had diverted 
it, and was liable to an action for a breach of 
his covenant by reason of such diversion. Baw- 
stroll V. Taylor, 1 1 Ex, 369 ; 25 L. J., Ex. 33. 

Grant of Artificial Channel.] — A landowner 
granted to a company all the watercourses, dams 
and reservoirs upon lauds of bis, which water- 
courses, dams and reservoii's were laid down upon 
an annexed plan, which was to be taken as part 
of the deed, and were thereon coloured blue, and 
also the seveml streams and springs of water 
flowing into or feeding the watercourses, dams 
and reservoirs, with right for the company sold}" 
to take and use the water from the springs or 
streams of water, watercourses, dams and reser- 
voirs, with powers to cleanse and repair, and 
with all such other powers as should be requisite 
for enabling the company to enjoy the premises 
thereby granted. The grantor was to be at 
liberty to use the waste or overflow water from 
the dams or reservoirs of the company, but was 
not to exercise this power if the company resolved, 
that its exercise would be injurious to them. 
The property coloured blue on the plan consisted 
of an artificial watercoar^e, part.ly covered and 
paiTly open, the dimensions of various parts of 
which were specified on the i>]aii, and in some 
cases it was noted on the plan that they might 
be enlarged to a certain extent. Several spring i 
and streams feeding the watercourses wore 
marked on the plan. The watercourse was large 
enough to carry off all the water which flowed 
into it except after heavy rain, but at one point 
of its course underground there was a contraction 
of the channel which after heavy rains backed up 
the .water and caused a considerable overflow 
over a weir, of which overflow the grantor for 
many years had the benefit. The grantees haviiig 
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occasion for more water, proceeded to remoTe 
tbo obstruction, so as to allow the whole of the 
water wliich came into the watercourse during 
lieavY rains to run down into their reservoir : — 
j'leld that the graiit was a grant of the artificial 
chan neb of the'^iefiiute springs and streams on 
ilie land, ami of such other water as should find 
its way into and ]‘un <lown the channel as it 
stood. an<l not a grant of all the water on the 
land/aml that the grantees had no right to alter 
The levels of or enlarge the channel so as to 
raiable it*lo carry off all the water that ran into 
it in times td* heavy rain. T^n/lor St, Helen's 
( hepoynt'hifi. 4(> Ij. J., Oh. bn7 ; 6 Oh. D. 264 ; 
L. T. 25B ; 2o W. II. 885 — 0. A. 


Contract for Sale — Parties not ad idem — 
Specific Performance.]-— Where, on a sale of a 
mill. cV,c., it appeared clearly that the plaintiff 
believed'that he was bnying a right to the use of 
certain water, which tlie ilefendant believed he 
was not selling, a bill for specific performance of 
the contract of sale was dismissed ; but under all 
the circumstances of the. case, without costs. 
Hutferivoyth Y. Walker, 11 I;. T. 436 ; 13 W, E, 
168. 



^ W Implied.]— S., owner in fee of two 
mills, in 1S55 leased one to P., who used it as 
bleaching works, a drain, partly covered amd 
i')artly open, cari’ying olf the water used in the 
works into a .stream fj'om 300 to 400 yards dis- 
tant, on which, a little lower down, the otlie)’ 
mill \vns situate. Tliis discharge of refuse took 
place about seven times a fortnight. In 1858, 
by arrangement between S., P., and the de- 
fendant. Ib surrendered his lease, and S. granted 
a new b'ase to the defemlniit of the premises 
late in P.’s occupation ; the defendant being 
described in the lease as a bleacher, and there 
being a clause in it that all buildings erected ^by 
the "defcTKlant for rhfi ]nirpose of bleaching 
should be the property of 8. at the end of the 
term. In 1851) the plaintiff purchased the fee 
in both mills. Tim defendaTit carried on the 
business of a ble.aehcr, and used his premises as 
P. had (lone, the ] 7 remises, including the drain, 
remaining precisely as in P.’s time. The plain- 
tiff occiitW the other mill himself, and used it 
as a paper mill, and brought an action against 
the defendant for fouling the stream by dis- 
charging the refuse into it : — Held, that the 
lease might be explained by the state of the 
premises^ and the inode in which they had been 
used at the time it was granted ; and that by the 
lease, thus explained, there was an implied grant 
by !S. to the defendant of the right to use the 
drain and stream in the mniiner he had done ; 
and that consequently the piaintifi:, who stood 
in B/s place, could not maintain the action. 
Hull v. Lwid, 1 H* & C. 676 ; 32 L. J., Ex. 
113 ; 9 Jur. (fSbS.) 205 ; 7 L. T. 692 ; 11 W. E. 
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Lands, on which were certain dams and artifi- 
cial watercourses leading therefrom, and which 
' were held under leases containing reservations 
of all millB, mill-seats, dams, dam-seats, water, 
and watercourses, and all convenient ways to and 
from the .same, were ordered to be sold in an ad- 
ministration suit. They were accordingly put 
up for sale by auction in four lots, the particulars 
and conditions of sale, which set out the reserva- 
■ ' tions in detail, stating that each lot would be 
sold subject to all rights and easements legally 
' existing! The sale by auction proved abortive. 


The piaintifi subsequently tendered for lot 4. 
His offer was accepted, and this lot was conveyed 
to him, ‘'•excepting and reserving all such mat- 
ters and things as 'are excepted and reserved in 
and by the said recited indenture of lease,” and 
also subject to all such rights ami f‘asements as 
then existed or affected tlic prciiiiscs. AHei’ the 
acceptance of tlie plaintiffs otler, and before the 
conveyance to Inin, H. imide a. tender ior lot 3, 
which was accepted ; and this lot was by deed, 
subsequent to tlie plaintitrs convoyanee, assigned 
to him. with similar <iXCOptions, reservations, <ke. 
H. assigned his inleresis to tlie deteiidanis. 

, Prior to, and at tbo time i'>f, the plaintiff’s 
proposal and conveynuce, some of the artificial 
watercourses flowed from lot 3 tcj lot 4, and the 
water thereof was utilised for cejtairi purposes 
on this lot. The lessor harl nevtu interfmv^l or 
expressed any intention of interfering with the 
plaintiff’s user or enjoyment of these water- 
courses. The defendants obstructed the^ valor 
flowing therein : — Held, that the plaintiff was 
entitled to a declaration, as between him and 
the defendants, of a right to the usual and 
accustomed flow of water, and to an injunction 
to restrain the defendants from obstrueririg the 
same. Mere possession of rights, corporeal oi 
incorporeal, is sufficient to maintain an action 
for disturbance of them against a wrongdoer, 
Pdlan V. liovijhfort Bleaching Co,, 21 L. B., 
Ir. 73, 


: Easement— Drain.]— Wliere an owner of 

two or more adjoining bouses sells one of them, 
the purchaser of such house is, without any 
express reservation or grant, entitled to the 
benefit of all drains from his house ; and is, on 
the other hand, subject to all the drains necessajy 
for the enj(\yment of the adjoining liotise. Buck 
necessity is to be considered with retereuce to 
the time of the conveyance, as matters theii stood, 
without alteration, "and without reference to 
whether any other outlet could be made for the 
drainage. Pger v. Cuytey, I H. & K. 916 ; 26 
L. J., Ex. 258 ; 5 W. B. 371. But see contra, 
Sutfield v. Brown, 4 He H. J. .'c 8. 185 ; 3 X. B. 
340 ; 33 L. J., Ch.' 249 ; 10 Jur. (N.s.) Ill ; 0 
L. T. 627 : 12 W. B. 356. 

Two properties, which adjoined, were originally 
I possessed by the same owner, in one of wliich -was a 
cesspool and a drain to carry the water from the 
adjoining property, which was a tun-yar(L ^ Ihe 
owner afterwards .sold the property^ to different 
persons, and the conveyances contained no infer- 
ence to the drain and cesspool : — Held, that there 
was an implied grant of the easement of the cess- 
pool in the conveyance of the taii-yard. Bfcurt 
V. Coelirane, 4 Maci]. H. Xj. 117 ; 7 Jur. (>kS.) 
925; 5 L. T. 1 ; 10 W. B.3. 


Beservations — Extent of,] — In a lease of pre- 
mises with their appurtenances the lessor reserved, 
out of the demise, “the free running of water and 
soil coming from any other buildings and lands 
contiguous to the premises, in and through Ihc 
sewers and watercourses made or to^ be made 
within, through or under the premises” : — Held, 
first, that the reservation extended to water and 
soil coming from contiguous lands and buildings, 
whether that water and soil in the first instance 
actually arose on or from such contiguous lands 
or b'uihiings or not. Chadwieh v. Mursden, 36 
L. J., Ex. 177 ; L. E. 2 Ex, 285 ; 16 L. T. 666 ; 
15 W. E. 964. 

Held, secondly, tliat it did not extend beyond 
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'vvateriii its natural crtiuliHon, aiul ^ucli matter:^ as 
-are tlie piTHliict oi’ th(3 ortlinary use nf laud for 
aabiiation. and that iherefure it did not ”'ive to 
■t]ie occupier of certain tan-])its, who claimed 
under the Icssitr, a right of p-assage for the refuse 
' of those pits. Ih. 

Where an owinnin fee of two n«ljoining houses, 
act to A. and i>. as yearly tenant'^. a,l lowed A.ts 
hous(.* to have a waierpipe rimnitig into the well ■ 
>:if B.’s house, and at a suhsefuient sale of the 
houses ])y auction each tenant purcha'^^ed hisown 
house, such ]irivi]ege of water supply does not 
pass as against ]). under an ordhiary reservation 
All the conditions of sale of ‘Bights of way and 
water and otlier easements.” JhutM v* liar- 
ford, L. Ih 2 Eep 507 ; 15 L. T. 171 : U W. K. 
VJSA ' 

The reservation in a grant of land by a colonial 
.'government that die land should he liable to have 
watercourses made over any part of it witliont 
■compensation to any propiietor or les-ieo, includes, 
in tlie absence of any other source of sui>ply, the 
Eight to divert water from a natural stream on 
Tthc land into the watercourse so made. 

Y. Surm^tjor-Onirral of (55 L. J., 1\ C. 72 ; 

ylSlh)] A. C. 558 ; 7;5‘L. T. 58—P. C. 

c. By Licence. 

Grant by Parol.] — In an action for obstructing 
a drain, the pin, intiff claimed right and title to the 
•draiii by virtue of a licence granted to his land- 
fords, their heirs and assigns, to make the drain, 
nnd have the foul water pass from their scullery 
ithrough the drain across tlie defendant's yard, 
into another yard appurtenant to the jiremises 
In the plaintiff’s occupation ; — Mold, that the 
interest, as declared upon by the plaintitf, being 
:Iii its nature freehold, and the licence to support 
it being merely by parol atul not by deed, the 
action was not maintainable. TfoioJiu.^ v. Sliij)- 
dium, 7 D. tk R. 7cSH ; 5 B. in: C. 221 ; 4 L, J. 
(O.S.) Iv. B. 241 ; 31 R. R. 757. 

Where one declared in an action for obstruct- 
ing a watercourse, upon bis possession of a 
mill with the appurtenaric >s, and that by reason 
of such his possession he had a right to the 
ase of the water running in a tunnel to the 
mill ; su<;h allegation i.s not sn})})ortcd by proof 
that the tunnel was made on the ^lefcndant’s 
land, which he had agreed to let the plaintiff 
have for this pur})0.se for a coiisiileration, but 
of which no conveyance was made by him 
to the plaintiff ; and he had since refiiseal assent, 
Coecaiise the plaintiff had not the water by 
reason of the }jos3ession of the mill, bait by 
parol licence or contract, which could not pass 
the title to the land, and as the licence was re- 
vocable, and was in fact revoked. Fenttmati v, 
Smifdi, 4 East, 307 ; 7 E. Ih 538. 

.Permission was obtained from E. and other 
landowners, on behalf of a body of su])scribers, 
to make a watercourse through their resj)ective 
lands to supply the town of (4. with water. The 
watercourse was made, but no grant was exe- 
cuted, and IK) sum arranged. It was alleged 
that the subscribers agreed to pay to E. 2,v. Gd. a 
jciir, but this was denied. E. subsequently 
diverted the watercourse into the old channel ; 
^iid, upon a bill tiled by several of the sub- 
tscribers upon its being amended, and 

smade on behalf of the plaintiff's, and others 
whose names and residences were unknown, 
%eing siitei'ibers to the fund, that the plaintiffs 
'syere entitled to the use. of the watercourse 


passing urder the lands of E. ; and an injunction 
was granted to restrain the defeneiant from pre- 
venting, obstructing, or interfering with the Ilow 
of water, or with the plaintiffs’ use of the water- 
course, and a reference ’vvas made to the master 
to settle a proper co npensation. iJrvonfthire 
(Jhtke) V. mqhi, 34 Be.iv. 530 ; 20 L. J.. Ch, , 
'495. 

Bevocation of.l — The plaintiff liaving beem 
allowed to form a w-atercour-se on land, L. 
subsequently leased part of the land to the 
defendant, wlu) thereupon gave notice to the 
plaijjtiff to discontinue the wafcrcoiu'se over the 
land leased to him. The flow of water bein.g 
wrongfully continued, and it being nec'essary to 
enter upon the laiifl of L. to stop it, the daffai- 
dant entered the land, and there dammed up the 
water, so that it was ]jenned back and flooded 
the plaintiff’s land : — Held, that the lease was a 
revocation of the licence, and that the fact that 
the defeiu hint might have stopped the water at 
another point on L.’sland. so that less damage 
would have been done to the plaintiff, did not 
give him any cause of action, as die nui.sance 
could not have been abated at the latter point 
without doing damage to the land of 1 j . Jl 
V. Ittmu 4 IL k 0. 303 ; 35 L, J.. Ex. (52 ; L. K. 1 
E X. 82 ; 3 2 J ur. (K.s.) 7S : 3 3 L. T. 473 ; 1 4 W. R. 
225--EX. C’h. 

A general licence to take water at any place is 
revocable, excc})t as to such places where it 3ias 
been acted upon, and expenses have been in- 
ciTiTod. V. Hill, infra. 

The plaintiff’s father, by oral licence, permitted 
the defendant to havei’ the ba,nk of a river, and 
make a weir above tlie plain tiff's mill, whereby 
less water than before tlowed to bis mill i- — Held, 
that he could not sin* the defendant for continu- : 
incf the weir. X/V/y/'/^v v. 5 HI. ik F. 712 ; 7 
Biiig. (5S2 ; 9 L. J.'Co.S.) C. V. 2U2. 

Effect of.]-— A licence to take a quantity of 
water at any particular place will not authorise 
tlie taking away the same (piantity of water at 
another place. v. /////, 2 K.dk M, 747 ; 5 

B.ckAd. 1; 2 L. J., K. B. 118. 

Hemorandum in Writing.] — In 3804, 'by a 
memorandum in writing, not niulor seal,^ a 
riparian proprietor agreed to allow the occupier 
of a mill ert;cted on land abutting on a natural 
stream, to make a goit tln-ough tiie land of the 
former, the latter jiaying fur the privilege an 
annual sum of 5,s*. The gait was made, ansi 
i lienee the water of the stream tlowed through it ■ 
to the mill which it worked, and then returned 
into the stream at a point below. The defendant 
abstracted the water above the point where the 
goit commenced, wlieiebj'- the flow to the mill 
was diminished ; — Held, that the i>wuer of the 
mill was not a mere licensee, but act-iui red under 
tlie agreement a right in respect of which he 
coukrniaintain an action against the defendant 
for abstracting the water, Xvttall v. Bracnodl^ 
4 H. & C. 714 ; 36 L. J,, Ex. 1 ; L. R. 2 Ex. 1 ; 
12 Jur. (H.S.) 989 ; 15 L. T. 313. 

Enforcing.]'— A. and B. occupied adjoining 
premises . under 0,, their landlord, and B.’s 
premises were supplied with water By means of 
a pipe from A.'s premises. A. and B.’s premises 
were put up for sale By auction in different lots, 
it being made a condition that the premises were 
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to be sold subject to rights of water and other 
easements subsisting thereon. A. andB. pur- 
chased at the sale the premises severally occupied 
by them : — Held, that B.’s supply of water from 
A.’s premises was not an easement which could 
be enforced against a ])nrchaser, it being simply 
a licence from the landlord for B. thus to obtain 
w’ater during his tenaiicv, Ihmell v. 

L. li. 2 Eq. 507 ; 15 L. T. 171 ; U W. R. 982. 

Duty of Keepiitg Clean. 

To Prevent a Kuisance.] — A watercourse, 
whether called by the name of sewer or brook, 
cannot be allowed to remain in such a state as 
to be a nuisance to the neighbourhood, or to be 
covered over and turned into a sewer so as to 
take away from the occupiers of adjoining lauds 
any rights they may have to use it as a water- 
course. Att.-Ocn, V. Haelmay Board of 
44 L. J., Ch. 545 ; L. R. 20 Eq. 626 ; 33 I.. T. 
■:244i;;v;„v-.:: v; 

Obligation of Incorporated Body.] — A local 
act incorporated certain persons for the purpose 
of securing a regular and proper supply of water 
to millowners whose works were situated on the 
banks of the river Bann. These persons had 
powers given them to collect the waters of 
several small streams into a reservoir, and, as 
often as necessary, to send down those waters 
to the Bann through the channel of a stream 
called Muddock. The 2nd clause directed them 
to “make, erect, construct, maintain, repair, 
and keep,” by means of a reservoir, a due and 
adequate supply of water for the river Bann at 
all seasons of the year ; and to enter on the 
lauds of the diiferent streams named, to do 
what was necessary for the conveyance and due 
regulation of the siq-jply of such waters, and “to 
make, erect, alter, maintain, repair, widen, 
deepen, scour, cleame, and keep proper and 
sufficient conduits, aqueducts, channels and 
•watercr'urses. tlrains, feeders, weirs, dams,” <fcc. 
The 82nd clause gave similar directions, and 
ordered that the surplus water should be 
returned into the different streams from which 
it had been taken, and also made provisions 
for supplying with water the cattle depasturing 
in fields adjoining. The persons incorporated 
under the net erected the reservoir, collected 
the waters of the different streams, and sent 
them through the channel of the Muddock to 
supply the Baun, but, after a time, iiegle(ded 
to cleanse the channel of the Muddock, so that 
at times it overflowed its banks and did damage 
to the lands of the adjoining proprietors : — 
Held, that under the words of the act there was 
an obligfxtion on the persons so incorporated to 
take care that the due execution of the works 
and operations intended by the act should not 
be injurious to the lands lying along the banks 
of the Muddock, and that the bed or channel 
of the Miiddock must be cleansed and kept in 
a proper state for the flow and reflow of the 
water that had to pass through it. Geidis v.. 
Bm% Hemrwir Co.. 3 App. Gas. 430— H. L. 
(Ir.) 

Under Inclosnre Act — ^Authority to Occupiers. ] 
— By an award, made by commissioners under 
an inclositre act, drains were set out^ and it 
■was directed that the owners or occupiers of 
the land over whiclr such drains passed should : 
make and cleanse and keep the same of sufficient I < 


width and depth to carry off the water intended to 
run down the same : — Held, tliat this did not 
authorise the iflaintiffi to make a sough or under- 
drain on his land, so as to cause an increased 
quantity of water to pass into one of the 
awanled drains. Sharpe v. Jlayieovh, 8 Scott 
(K.H.) 46 ; 7 Man. Cl. 354 ; 13 L. J., C. P. 138. 


4. IXFKINGEMENT OF RIGHTS, 
a. Diversion and Abstraction of Water.. 

Eights of Inhabitants— Spout in Highway.]'; 
— The inhabitant householders of a district were- 
entitled by custom to a flow of water to a spout 
in a highway, and the use of such water, for 
domestic purposes, in their houses. A riparian- 
proprietor, through who.se land the water flowed 
on its way to the spout, on various occasions', 
diverted tire water so as sensibly and materially 
to diminish the flow, and various inhabitants-, 
of the district were on such occasions incon- 
venienced by failing to obtain winter at the- 
spout when they wanted it. Certain occupiers, 
of a house in the district brought an action 
against a riparian proprietor for an infringement, 
of their right, but the jury found that they had 
not personally sustained any actual inconveniencei 
from the want of water : — Held, that the action 
was nevertheless maintainable, inasmuch as the^ 
acts of the defendant would, if continued, be 
evidence of a right in derogation of the rights 
of the occiUfUers as inhabitants of the district. 
Harrop v. /A/r.s-A 38 L. J., Ex. 1 ; L, R. 4 Ex. 
43 ; 19 L. T. 426 ; 17 W. R. 164. ^ 

Eight of Action by Eiparian Owner.] — The*, 
proprietor of lands contiguous to a stream may 
as soon as he is injured by the diversion of 
the water from its natural course, rnahitain ax?i 
action against the party so diverting it ; and it 
is no aiiswar to the action, that the defendant 
first appropr'ated the waier to his ow-n use, un- 
less he has had twenty years’ undisuirbed 
enjoyment of it in the altered course. Mason 
v/lhll, 8 B. & Ad. 804: 1 E. J.. K. B. 107. 
And see S. <P., 2 N. & M. 747 ; 5 B. Ad. 1 ; 2. 
L. J., K. B. 118. 

Unreasonable Use of Water — What is,] — Tc« 
an action by the plaintiff, the occupier of a- 
watcr grist mill, against a riparian projunetor' 
for diverting the stream, the defendant })leadet'l 
not guilty ; and that at certain periods of the 
year, wlien the water w^as more, than .sufficient 
for the use of the mill, the defendant diverted 
small and reaso‘iiable quantities of the wa.ter for 
the purpose of irrigating closes belonging to her 
on the bank of tlie stream ; wffiich (piantitie.s oi’ 
water, except that wdiich was absorbed and iLsed 
ill the irrigation, were returned into the strean'j 
above the mill ; that the diversion wms not con- 
tinuous, but only intermittent ; that the quantity 
of wmter absorbed and lost was small and “in- 
appreciable,” and that the diversion caused in> 
damage to the plaintiff’s mill. At the trial, it 
was proved that the diversion was not con- 
tinuous, and that it caused no diin.inution o-f 
the water cognisable to the senses. The jmlgc},. 
in directing the jury, left it to thens, with respect 
to the issue on not guilty, to say whether there 
was any sensible diminution of the water by 
reason of the diversion ; and with respect to the. 
other issue, he told them that he bad a difiiculty 
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in alfixin.^ the le<^al meaning to the term “ in- 
appreciabie,” but suggested that it might mean 
a. quantity so inconsicierable as to be iiica]>able 
of value or price Heid, that this was not, 
under all the circumstances, such an unreason- 
able use of the water as to Ije prohibited by 
law, and theref(jre that the issue on not guilty 
was rightly found for the defendant. Emhirfi 
V. Owvn, (1 Ex. 358 ; 20 L, J,, Ex. 212 ; 15 Jur. 
()33. 

{Semble, that the word “ inappreciable ” meant 
“ incapable of being estimateil or valued,” and 
in that sense the plea was not ])roved. Ib. 

Party Diverting Stream on Ms Own Land.] 
■—The defendant diverted a stream as it passed 
through his premises, but restored it, undirniuishod 
as to the quantity of water t(.) its former channel 
before it reached the premises of the plaintiif ; 
the defendant also employed the stream, while 
on his premises, in a way which rendered the 
water unfit for ordinary use, but he alleged that 
the water, by the time it reached the plaintifi^s 
lands, WMS freed to the utmost possible extent 
from any noxious ingredients with which it had 
become impregnated, and it did not appear that 
any actual damage was sustained by the plain- 
tiff. Under these circumstances, the lord chan- 
cellor dissolved an injunction which had been 
granted by the vice-chancellor restraining the 
defendant from diverting and using the wat,er. 
Miihh'lnt V. Sj}(meer, 2 Mac. & U. 15. 

By a Corporation — Breach of Duty.] — A cor- 
poration was empowered by statute to erect a 
reservoir near a river, and on completion to 
divert the waters of the river, dischai-ging down 
the river seventy-five cubic feet of waiter per 
second for twelve hours of eveiy w'orkiiig day. 
The corporation began, but was prevented by the 
nature of the ground from completing the reser- 
voir. I’hey diverted the water, and discharged 
doW'H the river move than its natural flow', but 
less than the fpiantity required by the statute ; 
— ^Held, that riparian proprietors could recover 
at common law for any damage sustained by 
the diversion of the water, but could not re- 
cover for failure to comply with the statutory 
requirement. IValler v. 3Iu)ioh enter Corjjom- 
tum^ 0 H. ^ K. 6G7 ; 30 L. J., Ex. 203 ; 7 Jur. 
(Jf.s') 636, 

Draining Ornamental Pond.] — The Metro- 
politan board of w-orks constructed a sewer on 
the high road, and the Lewisham district board 
made a branch seiver running into it. The com- 
bined effect of the two was to drain an orna- 
mental pond and rivulet on the adjoining lands 
of the plaintiff. In a suit to obtain an injunc- 
tion : — Held, first, that neither of the boards 
ivas, in respect to the diversion of the water, 
to be treated as clothed wdth the rights or 
obligations of adjoining landowners. Stamtoii 
V. Woolryeh, 23 Beav. 225 ; 26 L. J., Ch. 300 ; 3 
Jur. (N.S.) 257 ; 5 W. li. 305. 

Held, secondly, that they had not exceeded 
their statutory right, so as to be liable to be 
restrained by injunction. Ih. 

Held, thirdly, that if either of the boards 
was producing'" injury to the plaintiff by the 
unskilful or improper construction of the sewer, 
the court would* interfere to prevent it. Ib, 

' H eld, fourthly, that such not being the case, 
the rights of the plaintiff were limited to a 
clMm for compensation under the 11 & 12 


Viet, c, 112, s. 50, and the 18 & 19 Viet. c. 120, 
s. 86. lb. 

By Landowner who has Permitted Water- 
course to be Hade on his Land,] — Permission 
was obtained from K. and other landowners, on 
behalf of a body of subscribers, to make a 
watercourse through their respective lands, to- 
supply tlie town of Ct. with water. It was 
alleged that the subscribers agreed to }>ay to E. 
2,y. &(J, a year, but this was denied. E. subse- 
quently diverted the watercourse into the old 
channel ; and, upon a bill filed by several of the 
subscribers ; — Held, upon its being amended, 
and made on behalf of the plaintiffs, and otheis- 
whose names and residences were uiiknowTi. 
being subscribers to the fund, that the plain- 
tiffs were entitled to the use of the watercourse 
passing under the lands of E. ; and an injimc- 
I tion was granted to restrain the defendant from 
I preventing, obstructing, or interfering vvitli the 
flow of water, or with the plaintiff’s use of the 
watercourse. DcTomhira v. Ehjln^ l-l 

Beav. 530 ; 20 L. J., Ch. 495. 

From Artificial Watercourse, Permanent oi' 
Temporary.] — Ho action will lie for an injury 
by the diversion of an artificial watercourse, 
where from the nature of the case it is obvious 
that the enjoyment of it depends upon tem- 
porary circumstances, an<l is not of a perma- 
nent character, and where the iriterruptioii is by 
a person who stands in the nature of a grantor. 
Wood V, Waud, 3 Ex. 748 ; 18 L. J.. Ex. 3U5 r; 
13 Jur. 742. 

VV'iiCi’c water has flowed in an artificial and a, 
covered watercourse for mor-e than sixty years, 

! from a colliery into an immemorial and a naturai 
I stream, upon whose banks the plaintiff's miUs- 
i arc situate, the plaintiff in such case has no 
j right of action for tliversion of the water of siieb 
I artificial watercourse, against a party through. 

I whose land it passes, but who does not claim 
! under or who is unauthorised by the c<-)Uiery 
I owners. The case, however, would be <1 dferent 
! if the water w^as polluted ; and the abstraction 
I of the water to the amount of 5 per emit., of 
its detention so as to occasion sensible iucon- 
venience, will support an action for such injury,. 
Ib. 

A watercourse, though artificial, may have 
been originally made under such circumstances, 
and have been so used as to give all the rights 
that the riparian proprietors would have had if 
it had been a natural stream ; and, therefore, in 
an action by one riparian |)roprietor against 
another for the pollution and diversion of a 
watercourse, it is a misdirection to tell the jury- 
that, if the stream was artificial and made by 
the hand of man, the plaintiff could have no 
cause of action. SutcUfe v. Booth, 32 L, J., 
Q. B. 136 ; 9 Jur. (N.S.) 1037. 

Erection of a Dam — Liability for Act of 
Lessee.]— The defendants were owners of the 
soil of a stream which supplied water to two* 
print-works. A., whilst the occupier of botli 
works, erected a weir across , the stream,, 
and thereby diverted the water from one of the 
works. The plaintiff, becoming lessee of the- 
last-mentioned works, and entitled to the water 
of the stream, removed the weir. A. aHerwards, 
without any authority from the defendants, 
and against their will, replaced the weir : — 
Held, that they were not responsible for the act 
of A., or for the continuance of the nuisance. 
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right, against the }>arLy d'gging the well ; as it 
also may for the abstraction of water wliich 
never did form part of the river, bur has been 
prevented from becoming so in its natural course 
by the excavation of the well ; and this whether 
the water was part of an underground water- 
course, or percolated through the strata. 
DlaJim-mi v. Oraiid Jmirt'hm Co., 7 Ex. 

282 ; 21 L. J., Ex. 241 ; 16 Jur. 2!)0. 

Such an action may however be maintained 
on an agreement not to diminish the sup} )ly of 
water of the 'river, or on the })rovisions of a 
special act of parliament to that eireci. Jh. 

In any of these cases the action is maintain- 
able for injury to the right, tliougli no actual 
loss may have been occasioned. I b, 

A local act authorised a corapumy to enter 
upon lands within a manor, and to dig and 
search for any spring of water, and to convey 
the water from such springs into the town for 
the use of the inhabitants of the town and tlie 
shipping in the harbour. It provided that the 
company should not take the water from any 
spring, streams, or ponds, so as to deprive the 
occupiers of the lands of water for tiieir own 
necessary uses, and for the cattle depasturing 
therein. The company had power to lay down 
pipes, and the inhabitants, with the consent of 
the company, might obtain the %vater by pipes, 
to conmiimicate with the company’s pipes, at 
certain charges, according to the bore of the 
pipes : — Held, that the defence that the defen- 
dant, within twenty years after the discovery of 
the spring by the plaint iSs, sunk a well and used 
the water in a manner and for jnirposes not 
prohibited by the act, wms admissible under not 
guilty, and a plea denying the })laint1h:’s right. 
\ Soufli HhwUh WaterworliH Co, y. Coohm, 15 
I L. J., Ex. 315. 


JLdiclf editor. Sheficld and LtmohiMre 
a., C. P. 153 ; L. R, 4 0. F. IDS ; 19 
; 17 W, K. 293. 


Pleadings.] — Where a declaration alleged 

that the tlefcndant })la,ced and raised a darn across 
the stream, and thereby diverted and turned the 
wat,e]', arid |')revented it from running along the 
usual course to the plaintitf’s mill, and from 
■supplying the same with water for the necessary 
woj'kiiig<4rereof, as the same of right ought and 
otherwise would have done : — Held, that such an 
allegation was su])portcd by proof, that, in c-on- 
'sctiuence of the darn, the water was prevented 
from being regularly supplied to the mill, 
although the stream was not diverted, as the 
<lain was erected above the mill, and the water 
?.'etiiraed to its I'egular course long before it 
reached the mill, and there was Jio waste of 
water occasioned by the erection of the dam, 
Shcaoii V. JFoad, 7' Moore, 345 ; 1 L, J. (O.s.) 
C. P. 3, 


Irrigation of Field— Removal of Stakes.]— 
The • plaijutiff, who had a right to irrigate his 
meadow by placing a tiam of loose stones across 
ii small stream, and occasionally a boai*d or 
fender, fastened the board by means of two 
^stakes, which had never been done by his pre- 
decessors. The defendant', who had rights on 
•the same stream, removed the stakes and the 
board also. A verdict having been given for 
the piainliff in an action for such removal, the 
•court refused to set it aside, holding that the 
defendant had no riglit to remove the board as 
well as the stakes, on the ground that the stakes 
gave the board a character of permanency in- 
»compatii)le with her own rights. Creenslade y. 
HallUlmj, 6 Ring. 379 ; 4 M. & P. 71 ; 8 L. J. 
(O.S.) C.' P. 124. 


Injury to Watercourse.] — If one has anciently 
pits which are separated by a rivulet, he may 
cleanse them, but cannot change or enlarge 
Jtheni to tlie injury of the watercourse. Brown 
V. Bed, 1 Wils. 17*4. 


PreventingRepair of Bank — Cutting Channels.] 
-Where a mill-stream broke through the bank 
ground, and the 
into a new channel, and 
! to be apprehended, the 
court made a conditional order befor 
iunce, 

plaintiff, <kc., i‘r< 
purpose of brin 
proper channel, 
defendant from preventing 
entering on that paid, of 
posse.ssiou of the defendant 


nearing of the defendant’s 
stream was escape n; 
Treparable injury 


, , . . appear- p2 M. & W, 324 : 13 L. 289. 

•osstram defendant from preventing sopi to B. a well on M.’s land, with the 

rn repairing the bank for the rfght to B. to draw water therefrom through 
png back the stream into its m.’s lands, and covenanted for himself, 

atkl. also to restra^^^ the said heirs, or assigns, not to disturb B.s light. 

the plaintiff from M. voluntarily sold to a railway company some 
near, and, owing to their operations, the 
« „ V ■ , • which^ iormed part .spi-ijia-s that supplied the well were iutercepte<], 

■of the hank ot the stream to repair the breach, ihe well became dry Held, that B. Iiad 
.and also to restrain the deiendant from cutting, broken his covenant, for it onlv applied to 
&c., any channel for the water of the said stream t.he water that flowed from the ^vell after reach- 
^n tae lands m his possession, whereby the i^g it and not before it reached it. Brain v. 

wuitercourse might be diverted from, plamtiii s Mmfell 44 J. P. 50 0. A. 

imill, unless cause within six days. M"6immy v. "* , ■ . . < 

Mayncsi, 1 Jr. Eq, IL 322. ' gy licensee of Landowner.] — The water 

from a spring flowed in a gully or a natural 
Abstraction— By Digging a Well,] — ^^■V’here channel to a stream on which wlis a mill. The 
water is taken from a river after it has formed spring having been cut off at its source, and the 
|>art of its stream, not by the reasonable hse of watei* received into a tank as it rose from the 
■it by another riparian proprietor, but by the. earth, by the licence of the owner of the soil on 
digging of a well, an action at common law will which the spring rose -:— lield, that aa action 
Iks by a rix>arian proprietor for injury to his lay by the mill-owner ' against- the person so 
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abstracting' the water. Dmlden v. Cluttm T/nfon, 
I H. &X627; 20' L. J., Ex, l-bh 

' — - By Eiparian Proprietor— Action by Con- 
servators.]— ]ty 12 Gee. 2, c. 3h. s. 2, a corpora- 
tion was caupewerod to do all thi]ig'=: nccessarj” to 
make the Medwryr navigable ; and the river so to 
be made naTigal)le, and all lands to be by tlicm 
made nsc oT Lor (he beiudit- of 1h(‘ navi^alimi, 
were tlna-el)}- vestcvl in the corponitinn, their 
'-ueee>soi\s, lieiiv mid lor ev<‘r: — fleid, tliat 

the act conleiTcd npcui the corporation such an 
rritci'cst in all the t\'ater of the j'iver for the 
]iiir|>oses of rlie iiaviyalioTi as wore interfered with 
by the ahstraction. (if any part by the riparian 
jn-oprietitrs, and tha.t it was not necessary that 
there slioidd be an actual damage to the navi- 
:g;atioii to entitle the corporation to sue for sucli 
abstraction. Mvduunj yacUjatlon Co. lUmmv 
iEfirl). h C. 15. (N.S.) 7)73 ;'30 L, J.. C. P. 23B*; 
7 Jnr. (x.S.) 845 ; 4 L. T. 87 ; 9 W. E. 482. 

Continuous and apparent Easement— Injunc- 
tion. ]~Thc jilaintiif and (lefenda7it were owners 
of lands formerly belonging to the same ])erson. 
A stream, of \N'atcr liad for jnany years originated 
in a spinney on the tlefendant’s’ land, and had 
flowed down in a, deflned channel to and through 
the plaintiflids land into a brook. The convey- 
ance of the plaintiff’s land expi-essly included all 
easements and watercourses ‘‘ appei'taining to ” 
the land conveyed. An, injunction was granted 
to restrain the defendant from diminishing the 
flow of water down the stream by abstracting 
water from the springs that fed the stream, on 
the ground either that there had been an impiic(,l 
grant to the plaintifl' of a continuous and ap- 
parent easemciit, or that he had tiie right of an 
ordinary riparian owner to the flow of an ancient 
stream, dhidden v. Chittim Union, (1 H. k K. 
■627) applies under the circumstances, and not 
Broadhenly. IJanodjotlucm (11 Ex. 502). BuntAnq 
V. Hlohs, 7 E. 29B ; 70 L. T. 455— C. A. 

Liability to Indictment for.]— Where an action 
wmuid lie at the suit of an individual for a diver- 
sion of a watercourse, an indictment wdll lie 
where the act affects the public. Box v. 
TmfTord. ] B. ck Ad. 874. SecX C. 1 31. &l8cott', 
40l‘; 8 Bing. 204 ; 2 C. & J. 255 ; 2 Tyr. 201 : 
1 L. J., Ex. 90. 

Jurisdiction of Chancery.] — Turning waater- 
coursesfvom mills may be determined in chancery, 
but was referi'ed to commissioners of sewx*rs. 
Swahi V. Ilogers, Cary, 25. 

b. Obstruction. 

Bights of Biparian Owner— Erection of Mill- 
Dams.] — Tlic ow'iier of the banks of a non- 
navigable river may, w'ithout any illegality, build 
a mill-dam across the stream witliin his own 
property, and divert a mill-lade, wn'tbout asking 
the leave of the proprietors ahove him, provided 
he does not obstruct the wmter from flowing as 
freely as it wms wmnt, and without asking the 
leave of those proprietors heloto him, if he takes 
care to restore the water to its natural course 
before it enters their land. Orr Ewing v. 
Colfjvhmn^ 2 App. Gas. 8B9 — H. L. (Sc.) 

Filling up Bed of Biver.] — By an act, if 

any person shall build, erect, or place any build- 
ing or erection wdthin fifteen feet of the centre 


I of. tlie bed of the stream of a river, he shall be 
dsuminoned before justices, who may order the 
■ removal of the obstruction and imjiose a |>unalty 
' on the offender. A flood washed away the V)ed 
i of the river, and B,, wdio bad mills or works 
i adjoining and W’as owner of the land on bo(h 
' sitie.s of tl'ie stream, restored the bed to its original 
level by laying large stones side by side witii<»ut- 
cernoiit or favSteriIng : — Held, that, this was not a 
building or erection, and therefore justices w'ere 
ri<rht in declining to convict. Coihrnn Bor non, 

1 i C. B. (K.S.) 245. 

Subsidence due to Working Minerals.] — 

The j.riairitiff W;is entitled, for the purp ises of his 
mill, to a supply of water by means of a stream 
running throiigii and over the lands of (he 
defendant. The defendant, in working the 
minerals lying under the bed of tiie stream, had 
caused a subsidence of the bed to the extent of 
four feet for some distaime. In order to main- 
tain tbe original level of the stream, the defendant 
had constructetl embankments on either side, am-l 
there wa.s no actual diminution in the sup[>ly of 
water to the mill. Upon a bill for an injunctiuJi, 
the court refused toniakea hostile decree against 
the defendant, but by I’eason of the subsidence 
which had taken place in the bed of the stream, 
he was required to give an undertaking not to 
work the minerals in such a way as to obstruct 
or interfere with the flow and passage of the 
water to the mill, staying fiu-thcr proceedings, 
giving no costs, but I'eserving liberty to the 
plaintiff to apply if occasion should recpiire. 
Elwtil V. Crowthei\ 8 Jur, (x.S.) 1004 ; 5 L. T. 
596 ; 10 W. E. 815. 

Making Mound.] — A proprietor of land 

on the bank of a river having conunericed the 
building of a mound, which, aecoi’ding to the 
opinion and report, of an engineer, would, if 
completed, in times of ordinary flood, throw the 
water of the river on the grounds of a proprietor 
on the opposite bank, so as to overflow and injure 
them, was resti'ained by perpetual interdict from 
tbe further erection of any bulwark or oilier 
work which might have the effect of diverting 
the stream of the river in time of flood front its 
accustomed course, and throwing the same upon 
the lands of the appellant, Monzie^ v. Bread- 
alhiine^ 3 Bligh (N.s.) 414. 

Preventing Flow of Water to Mill.] — 

Injunction to restrain defendant from preventing 
water flowing in regular quantities to a mill, 
JR.ohimon v. i Bro. C, C. 588. 

Injunction against the obstruction of the flow 
of water through a goit in defendant’s lands to 
plaintiffi’s mili. Bvwhnnt v. Wingley^ 0. P. 
Coopei'j 319. 

Where, pending proceedings at law to try the 
right to a watercourse, the defendants were pro- 
ceeding to take the law into their own hands ; — 
Held, that the plaintiff: w'as entitled to file a bill 
for an injunction ; but wdiere the application for 
dissolving it, on the ground of the biff, showing a 
legal title acquired by lapse of time, had been 
refuvsed, the court said that it ought to make 
provision for having the question hetwceri the 
parties tried by law. Ih. 

Bill stated plaintiff ,to be lessee of an ancient 
nrili, and that defendant had erected flood- 
gates and other works on the river, which ob- 
structed plaintiff’s mill, and prayed that 
defendant might be decreed to pull down these 
wxrks, and be restrained from erecting new oaes> 
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such works ha,ving been erected above three 
years : such a bill will not lie until the right be 
established at law, and a demurrer for want of 
equity is good. Weller v. Smeaton, 1 Cox, 102 ; 
1 Bro. C. 0. 572. 

Actual Damage not essential.] — In an action 
for wrongfully obstructing the flow of a river 
by increasing the height of a weir, whereby the 
plaiiitifl’s land abutting on the river was flooded, 
if the eilect of the acts complained of was to 
raise the water of the river as it flowed past the 
plaintifl’s land above the height at w^hich it 
ought of right to have flowed, such raising would 
bo an actionable wrong, and would entitle the 
plain tifl: to a finding in his favour with nominal 
damages, actual damage not being essential in 
order to maintain the action. Williams v. Jior- 
lancl (2 B. & C. 910 ; 26 B. E. 191) not followed. 
3IcGlone y. Smith, 22 L. E., Ir. 559. 

A riparian owner has a right, irrespective of 
any actual damage sustained by him, to complain 
of an obstruction to a stream. Norhwry (JSarV) 

V. Kitcliiu, 15 L. T. 501. 

Transfer on Sale — Evidence of Damage.] 

— A mill on the bank of a river had been sup- 
plied for more than twenty years by water flow- 
ing from a stream through, an ancient divergent 
channel, and conducted thence tlirough a reser- 
voir and a tunnel constructed in his own land by 
a former proprietor of the mill, who was also the 
owner of both banks of the divergent channel. 
At the place where the reservoir was constructed 
the divergent stream had formerly, after filling 
and overflowing a cat tie- trough, been allowed to 
waste itself over adjoining land, whence it found 
its w'ay by percolation to the river, into which 
the stream itself also flowed : — Held, that an 
action was inaintaiiiable by the present owner 
of the mill, who had purchased it with all 
existing water rights, against a riparian pro- 
prietor above the point of divergence in the 
original stream, for obstructing the flow of water 
to the mill, llolkcr v. I^orritf, 42 L. J., Ex. 85 ; 
L. E. 8 Ex. 107 ; 21 W. E. 414. Affirmed, 44 
L. J.. Ex. 52 : L. E. 10 Ex. 59 ; 33 L. T. 12.5 ; 23 

W. E. 400-Ex. Ch. 

A natural stream divided itself at a point 
called B. into two branches ; one branch ran 
down to the river Irwell ; the other passed into 
a farm-yard, where it supplied a watering-trough, 
and the overflow from the trough was formerly 
diflused over the ground, and found its way ulti- 
mately into the Irwell. The second branch 
appeared to liave been made by artificial means, 
but had existed from time immemorial. In 1847 
the owner of the land on -which the watering- 
trough stood, collected the overflow into a reser- 
voir, and conducted it by a culvert to a mill 
situated on the banks of the Irwell. In 1865 he 
became owner of all the rest of the land through 
which the second brancli flowed. In 1867 he 
sold the mill,, with all water rights. In an action 
brought by the purchaser against a riparian 
owner on the stream above E. for obstructing 
the flow of the water: — Held, that' he was 
entitled to maintain the action. Jk 

In a claim by the plaintifis, as liparian pro- 
prietors, and as having prescriptive right' to use 
of water, for injxmction and damages :~-Held, 
that there w^as evidence of actual damage, but 
that, even if there had been merely evidence of 
injury to the riparian and prescriptive rights of 
the plaintiffs, an injunction and not damages 


would still have been awarded. Pcnnhiyton y, 
JBrhisop Hall Coal Co., 46 L. J., Ch. 773 ; 5 
Ch. H. 769 ; 37 L. T. 149 ; 25 W. E, S74. 

Forcing Water back on a Mill.] — The 

occupier of a mill may maintain an action for 
forcing back water and injuring his mill, al- 
though he has not enjoyed it precisely in the* 
same state for twentj" years ; and therefore it 
was holden to be no defence to such an action y 
that the occupier had, within a few years,, 
erected in his mill a wheel of different dimen- 
sions, but requiring less water than the old one,, 
although the declaration stated tlie plalntifl; to- 
be possessed of a mill, without alleging in to be an 
ancient mill. Saunders v. jS'ewmau, 1 B. & Ald. 
258 ; 19R. E. 312. 

Right of Mill-Owner to Stem Water.] — 

Sembie, that if a mill-head pens back the wvater 
upon the adjoining lands, and injures them, but 
in consequence of defective construction and 
w^ant of repair in the wheels and waste gates, the 
mill-pond is, by the working of the mill at 
seasons wholly selected by the miller without 
the control of the landowmer, so soon and so fre- 
quently exhausted, that the adjoining lands are- 
frequently relieved from the stagnating water*, 
and suffer but small damage ; the miller is justi- 
fied in repairing and improving the construction, 
of his mill, and thereby penning back the water 
upon his neighbour’s land on the same level for' 
longer periods, although he thereby occasions* 
him a greater damage. Alder v. Samll, 5 Taunt. 
454; 15 E. E. 551. 

If an ancient ditch has at one end anciently 
opened into a stream, and the owner of a mill 
on the stream has kept the opening at the end 
of the ditch closed for twenty years and more, 
without interruption, that w'ould give the mill- 
owner such a right to keep it closed, that the 
owner of the land adjoining the ditch would not 
be justified in reopening the communication, al- 
though it might appear that the communication 
betw’een the ditch and the stream wais ancient. 
Drewett v. Sheard, 7 Car. k P. 4f>5. 

Of Surface Water.] — When a pre.scriptive'. 
right to discharge surface water across adjacent 
property by a specific channel has been acquired, 
the obstruction of the channel on tlie servient- 
tenement, by the tenant of the latter, is an 
invasion of a legal right, for which an action is. 
maintainable without proof of actual perceptible, 
damage. Claxton v. Claxton, Ir. E. 7 C. L. 23. 

Of Artificial Watercourse.] — A. immemorially 
bad, for w-atering his lands, a channel through 
his own field, in a porous soil, through the banks- 
of which channel, when filled, the waiter perco- 
lated, and thence passed through the cemtiguous 
soil of B., below the surface, without producing 
visible injury. B. built a new-' house in his land, 
below the level of his soii, in the currenr. of the 
percolating w'ater : — field, that A. could not 
justify filling his channel, if the percolating" 
water thereby injured the house of B. Cooper 
V. JBarier, 3 Taunt. 09 ; 12 E. E. 60-4. See alsc» 
Bowers v. Hill, 1 Bing. (N.c.) 549 ; 2 Scott, 535 t 
1 Hodges, 834 ; 4 L. J'., 0. P. 153. 

c. Pollution, 

Rights of Riparian Proprietor.] — A rip^irian 
proprietor has a right to the natural stream oi 
water flowing through the land in its natural 
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■state, and if tlie water is polluted by a pro- 
prietor liigher up the sti’eain, so as to "occasion 
damage in law, though not in fact, to the lirst- 
mentioned projudetor, it gives him a good cause 
of action against the upper proprietor,"unless the 
latter has gained a right by long enjoyment or 
•grant. Wood v, Wand^ 3 Ex. 74S ; 18 L. J., Ex. 
305 : 13 Jur. 472. 

Eight to Pure Water.]— Tlie abstraction of 
water from a. natural stream openly and under a 
claim of right, for a period of twenty years, to a 
tenement not abutting on the stream, will create 
no easement to have ])LU‘e water how down the 
■stream to tlie point of abstraction. S.tookporf: 
WatonroriM Co. v. Potter, 3 H. k. C. 300 ; 10 
Jur. (N.s.) 1005 ; 10 L. T. 748. 

W, occupied bleaching works on the 0. Ih under 
a lease. The improvement commissioners of 
Harrogate, who had adopted the Local Uoverii- 
inent Act, and thereby were constituted the 
local ]:)oard of health for Harrogate, crmi- 
menced a system of drainage for Harrogate in 
18{>2, and the sewage llowiug through the G. 
■stream into the 0. B. pollutai its waters so that 
they could not be used for bleachirig piir}>oses. 
in 1808, W. tiled his bill, praying for an in- 
junction to restrain the commissioners from 
permitting the sewage to flow into the G. B. 
The suit was compromised, and by an agreement, 
dated the 1st of March, 1809, the c mimissioners 
agreed to pay him a certain sum for damages, 
and that they would not, after the 31st of that 
month, permit the sewage to flow throu<gh the 
drains under their control into the O. B. The 
■commissioners adopted the irrigation system for 
the disposal of their sewage, which proved 
wholly inadequate. Sewage flowed down the C. 
stream into the 0. B., and also the overflow from 
the irrigation farm. W. was obliged to take 
other bleaching work, as the waters of the 0. B. 
were so ])olIuted by the tlrainage that he could 
not use tliein. He therefore tiled his bill against 
the. commissioners, praying for an injunction in 
the terms of tlie agreemenr. and for an inquiry as 
to damages sustained by him. Eelying on the 
performance of the agreement., tV. took a new 
lease of the bleaching works : — Held, that he was 
entitled to an injunction and an inquiry as to 
damages as prayed. Wood v. High and Low 
Harrogate Impnmment Commissioners, 22 W. II. 
763. 

In an action by mill-owners, riparian pro- 
prietors, to restrain the discharge of water con- 
taining acid into a stream, where the defendant 
asked, that damages, in. lieu of an injunction, 
might be given, an injunction was granted.: 
Penrilngton. v. Prlnsop Hall Coal Co., 46 
L. J., Gh. 773 ; 5 Ch. D. 760 : 37 L, T. 14ti ; 25 
W. IL 874. 

Bveiy riparian proprietor is entitled to have 
tVie nat ural water of the .stream transmitted to 
.him, without sensible alteration in its character 
or quality. Any invasion of this .right causing 
actual damage or calculated to found a claim 
which may ripen into an adverse right entitles 
the party injured to the intervention of the 
court. The "respondents were riparian pro- 
prietors on one side of a stream, called the Houps 
.Burn, They and their [iredecessors had .for sixty 
years used the water of the burn for the pur- 
pose of distillation, when the appellants, without 
any prescriptive right so to do, poured into the 
-stream a large body of water which they pumped 
up from their mines, which water, if it had been 


left to the law of gravitation, would have never 
reached the stream. The respondents did not 
complain of the increased volume of t he stream, 
l.>ut that the foreign water was of a character 
and quality diiferent from that of the natural 
stream, and that it prejudicially affected the 
water , of the stream for distillery purposes : — 
Hcdd, that the respondents were entided to have 
the appellants interdicted, from discharging the 
mine water into the stream. Young v. Baulilrr 
DistUleri/ Co., 71893] A. V. 691 ; 69 T. 838 ; 
58 J. F. iOO— IL L. (Sc.) 

The {plaintiff, by permission of a canal com- 
pany, made a communication from the canal to 
his own premi.ses by which water got to those 
premises, with which water he fed the boilers of 
ins engine. The defeiulant, without right or 
permission from the eora|:)aiiy, fouled the water 
in the canal, whereby the water as it came into 
plainti-ff’s premises was fouled, and by the use of 
it, plaintiA s boilers were injured : — Held, that 
plaintiff might main tain an action against 
defendant for thus fouling the water. WJialny v. 
Laing, 2 H. & H, 476. 

Extent of Eight.]-— Where an owner of 

laud complained that a bleaching manufactory 
rendered the water which passed through his 
grounds impure. It was held that he must prove 
that he sustained some substantial damage ; it 
was not sufficient to show that the water did not 
come out of the defendant’s grounds in as pure 
a state as when it entered. Where there were 
two streams, one passing through the defendants’ 
grounds to their bleaching factory, the other, 

' after it had received the water from the factory, 
passed through the plaintiff’s land, an injunction 
' which restrained the defendants from using both 
streams was, on that ground alone, untenable. 
Elmklrst v. Spencer, 2 Alac. & G. 45. 

Water Purified as far as Possible.] — The 

defendant <Iiverted a stream as it passed through 
his premises, but restored it iindiminished as to 
the quantity of water to its former channel before 
it reached the premises of the plaintiff ; the 
defendant also employed the stream, while on 
his premises, in a way which rendered the water 
unfit for ordinary use, but he alleged that the 
water, by the time it reached the plaintiff’s lands, 
was freed to the utmost ]:) 0 ssible extent from any 
noxious ingredients with which it had become 
impregnated ;■ and it did not appear that any 
actual damage was sustained by the plaintiffi 
Under these circumstances, the lord chancellor 
dissolved an injunction which had been granted 
by the vice-chancellor, restraining the defendant 
from diverting and using the water, Jh. 

Of ffnderground Stream,] — A person is not en- 
titled so to use his own land as thereby to pol- 
lute water that eventually mingles by means of 
natural underground passages, into which he has 
introduced it, with an open stream passing 
through his neighbour’s land, to such a degree 
as to "render the water of that stream unfit for a 
purpose for which his neighbour has acquired a 
prescriptive right to use it. Ilodgldnson v. 
Emior, 4 B. & S. 229 ; 32 L. J., Q. B. 231 ; 9 
Jur. (2^.8.) 1152 ; 8 L. T. 451 ; 11 W. E. 775. 

In Working of Mines.]— The rights of tin- 
bounders according to the customary law of 
Cornwali to the use of water within their tin 
bounds, for the purpose of , streaming their tin, 
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will not prcYcnt the acquisition by another of a n H. & JT. 250 ; 30 L. J., Ex. 60 ; 7 Jur (n.s.^ 
prescriptive right imJer 2 & 3 Will. 4, c. 71, to 213 ; 9 W. R. 168 — Ex. Ch. 
the eiiiovmeiit of the water by a twenty years’ ^ ^ n 

user ; nor will this right he affected by an agree- Injury to Yegetatiou.] In the absence of any- 
ment with the tin-bounders for a money payment allegation of prescriptive right iii the phn atilt,, 
to abstain from fouling the water by streaming court will not restrain toe draining of 
their tin therein. Gai-ed v, Martpi, 19 C. B. gravel-pits into a stream, to the iniiirv of water- 
732- 34 L J a P 353: 11 Jni\ (N.s.) cress beds of the plaintiffs supplied by suen 

loi? ; Is L. it li ; 14 wf R, 62.’ Bee Immmj I stream. Rh.hsw. Uemml, 10 W. R. 557. 

Stoelicv,^^ Dr. & Sm. o37 ; and on appeal, 2 Dr. xTnder Statutory Authority — local Boards,] — 

& kin. ,o,i/ : 3o L. J., L. K. 1 Ch. . J , Leeds Improvement Amemlmeut Aet. 

12 Jur. Gn.S.) 419; 14 L. T. 427; 14 \W K. provided that the clau.se.s of 

Towns Improvement Clauses Act, .10 II Vict„ 
-frr m 1 T i! T 4. T • 4.1 c. 34, US to making Olid maiiiraliii iig public soweiv- 

“ action for disturbing the drainage of houses, should be incor- 

plruntift HI the use of a we 1, by putting rubbish 

into it, he will be entitled to recovei, if, by j they or any of them are inconsistent with 
means of the rubbisli, the water has been sW- the provisions of this act, or are expressly varied 
lowed and the weE rendered less convenient for by this act” ; and bv s. 0, (lie eor- 

nse ; but if the efect only was to mate the autliorisell to construct 

water temporarily muddy that is too mmute a 

damage to support the action, fmjlor y. Men- capacious to receive the foul ami 

-'Ui. cx ± . drainage water and tilth of the town, and to con- 

When a well is supplied with water which j>= same into the river Aire A Held, that 
percolates through the earth, and does not flow , j . controllotl 

through any denned channel, although the Improvement Clauses Act, s. 2-1, 

of the well is not entitled to the water until it ^ ^ s. 107, though that clause was not 

morertv w iTL incorporated iirtlie local act ; and that 

Snin such a inanner as to phute the wber I’.fto’fhi 

coming throuah his property and supplying the ? ! AfffrAf fc, I. ? R 

TTv A? .7, T rr-inA® river. Att.-Gm.v. Gtfnfm'frno?!,. 39 h. J.,Un. 

well. Tf v. C%m',A, 1/ L. 1. 190. . L. r. 5 Ch. 583 ; 19 W. 11. 19. AfhriAing 

By Gas Company — Penalties.] — When 1 4.1 • ,• 11 4. 1 

noxious matter percolate," through the soil from , Held, that tliougdi the river Airo was polluted 
gasworks, so as to foul a weU, such percolation received the drainage of Leeds, the 

will render the defendants liable under the 3 & 1 If-^downcis on the banks « ore entitled to 
WiU.4, 0. 90, which imposes a penalty of 200/. i , 

on any gas company, “who shall suffer anv sewei had been com- 

wastiinV &c., to be oAveyed into any weU.” Pleted, and m opemtion sixteen years before 
Maih^ton V. CMMlis, 30 l" T. 65. prMeedmp were taken, the court would interterc 

A well which, on account of its having become landow tiei.s. Ih. 

contaminated, has been disused by the owner for Nature and Extent of liabiUty.l— A 

several years, and has been covered over, d^s sanitary aiithoiity in wliom the sewers are 
not cease to be a well within the meaning of the yested have only a limited ownership in them : 
act. Ih. . . „ , . . they are not in the same position as to re- 

Non-user, and closing of his own well m con- gponsibility for fouling a stream as a private 
sequence ot its being polluted, even coupled with individual, because tliev cannot slojithe sowers 
theaoceptanceby thepamtiffof theuseof sub- on account of the damage to the inh.abitante 
stituted wells ot the defendants, is not such an the neighbourhood. And although, ricrhaps. 
abandonment ot the former as to alter ite cha- sanitary authority might obtain an injunc: 
racter and make It no longer a well, nor can any to reswain iiersons from using the sewers 
licence to pollute be interred from such a state of ,jq riglit to do ,?o, a landowner com- 

facts. lo. , - plaining of the nuisance caiiuot brine nn action 

A local act for the establishment of a g^as com- against them for not doing so ; because an 
pany, enacted thiit if the company should at any j^^tion cannot bo maintained either ai law or 
nme cause or sufior to be conveyed or to flow equity a person to bring a.n action 

into any stream or place for water any washing Vposc of restraining a nuisance which 

or thing prcrfuced by making gas, or should do cannot himself prevent. “iVhere a sanitery 
any act to the water contained in such stream, authority have not t An, selves constructed sewers 
&c., whereby it should be fouled or corrupted, are a nuisance, but only permitted them 

the company should forfeit tor every such ^ be used as formerly by tho'iniwbitents, they 
offence -00/., and an additional penalty of -Oj. jjgj. can bo re.straincit 

for every dn,y such washing, &c , should be con- 

yeyed or should flow after the expiration of tjoa Act, 1876. Att-O.’n. v. DoMm/ UnUm, 
twenty.fonr hours from notice of the ofience gi r. j., ch. 5g,g . 20 Ch. U. 59,5 ; 46 L. T. ,573 ; 
served on the company : — Held, that the former gp 579—0 A 
penalty was not confined to the, case of water * 

wilfully o,r knowingly fouled, but extended to Right of Local Board to Brain into Metro- 
the case of water in a well fouled by water politan Sewers.] — The Aletropciiitaii board of 
escaping through fissures in a gas tank, occa- works took into their dra,huige’ system a naturai 
sioned by mining operations in the vicinity, brook, called the Stamford, ilrook. That brook 
Il'i]?Mns V. Mrmi/igjiam md StaffordsJdre Qm- was the natural means of drainage for the Acton 
li^\t Cih^ 5 H. &: K. 74; 29 L. J,, Ex, 169; 1 district, which w’as ouislile the metropolitan 
L, T, 303 ; 8 W. B. 182, Affirmed on appeal, | area, and the inhabitants of that district, and 
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the clefcTuIaiit board, on becoming tlie sanitary 
authority ot tlic district, luid for that pin*- 
posie that part of tlie brook which was in their 
district. By this means, iis the Acton district 
increased, the se\N'ers of the Metropolitan board, 
as they said, became overburdened with sewage 
coming from outside their area, and they re- 
quested the defendant board to send their sewage 
some other way. They, however, refused to dr> 
so, and claimed a right to drain into the Metro- 
politan board's se\\'ers. These proceedings then 
were instituted by the Metropolitan board : — 
Held, that the defendant board, although they 
had a slatutory duty to compel the drainage of 
their district, were in no different position as 
regards the plaiutih: hoard than an ordinary 
riparian owner was as regards another riparian 
owner lower down on the same stream, and that, 
apart from the sewage of such persons as had 
acquired a prescriptive right to drain into the 
sewers of the plaintiif board, they could not be 
made to receive the sewage of the Acton dis- 
trict ; and that an injunction must be granted 
to restrain the defendant board from draining 
into the plaintiff board’s sewers in the future. 
As to existing drains, as to those which were 
made before the defendant board came into 
existence, they could not be interfered with ; 
and as to those made since, under the cir- 
cumstances of the ease, they would not be 
interfered with. Att-Geti. v. Acton Local 
Board, 52 L. J., Ch. 108 ; 22 Ch. D. 221 ; 47 L. T. 
510 ; 31 W. E. 153. 

Baising Temperature of "Water used for Con- 
densing. J — The defendants demised to plaintiff a 
plot of land, one-half of an adjoining brook, a 
cotton-mill, reservoir, and steam engine of .100 
horse power on the plot of land, and the use of a 
weir below the mill, for the purpose of holding 
up the water of the brook from the weir to the 
level of the bed of the brook at a l^ridge above 
the mill, “ and the free use and enjoyment of so 
much of the stream of water which usually flowed 
down the brook adjoining the plot of land, as 
should be necessary for elFectually supplying with 
water and working the steam engine, or any 
other steam-engine of like power and capacity” ; 
and covena, nted not to construct any other weir 
or dam between the weir and bridge, and for 
quiet enjoyment of the premises, according to 
the tenor of the demise. Shortly afterwards, the 
defendants erected, a little below the bridge, but 
above the plaiutifli’s mill, a new cotton-mill and 
steanr-enginc, with a reservoir, which drew oti 
water from the brook bet^vecn the plaintiffs 
reservoir and the bridge, and they discharged 
the heated water which they hati used for their 
new mill into the brook, whereby on one occa- 
sion tliey rased the temperature of the wmter 
which the plaintilf had to use for condensing 
his engine, from 57*" to 68°. Ail the engineering 
witnesses agreed that every additional degree of 
lieat above 41° renders water less fit for con- 
densing purposes. It was also deposed, that on 
another occasion, in consequence of the increased 
tempemture, the plaintiffs engine worked “nearly 
half a stroke per minute less ” than the usual 
rate of twenty-eight strokes per minute. Upon 
motion fo.r a decree, the court granted a per- 
petual injunction, restraining the defendants 
from dis charging heated water, so as to increase 
the temperature, of the water which the plaintiff 
used for condensing ; being of opinion that the 
evidence, exclusive of that as to the actual 


diminution in the working of the engine, showed 
a material interference with the' quality of the- 
water to which the plaintiif was entitled under 
the demise, and that the question whether such 
interference was such as to give him a right to 
damages, was one which he was not obliged 1c- 
try. Tipping i\ Ecltenley, 2 K. & J. 264. 

But so much of the motion as sought to re- 
strain the defendants from diverting the water 
for their new mill ■was directed to stand over,, 
upon terms of the plaintiff bringing an actioir.. 
the plaintiff liaving faded to show that he luul 
ever yet been depiived by the defendants 'Of 
tlie quantity of water necessary for eflieclually 
supplying and working his engine, although it 
appeared that he had great reason to fear that 
he would be so deprived. Ih. 

Claim of Bight by Prescription.]-— There caiA 
be no prescriptive right to pollute a stream by 
the discharge of sewage in such a niariDcr anil 
to such an extent as to be injurious to public 
health. liven assuming that a prescriptive- 
right to foul a stream with sewage can be 
ac(piired, such right must be restricted to the 
limits of it when the period of prescription com- 
menced: and if the pollution be substantially 
increased, whether gradiually or suddenly, the 
court will interfere by injimction to prevent the 
wrongful excess ; and if it be pos.sible to sepa- 
rate the illegal excess from the legal user, the- 
wrongdoer must bear the consequences of any 
restriction necessary to prevent the excess, even 
if it unavoidably extends to a total proiiibitioiii 
of the user. BlacMmrne y. Somcf\^, h B. R. Ir. l„. 

Where a man has the right to the use of an 
ancient stream of water flowing through his land, 
and sewage is so precipitated into it as to pollute- 
it, it is not competent to the persons causing the- 
nuisance to claim as against him a prescriptive 
riglit to discliarge the sewage into the stream.. 
(roldsmid v. Tunbridge Weils Iniprocevicut 
Commissioners, 35 L. J., Ch. 3S2 ; L. R. 1 Ch^ 
840 ; 12 Jur. (N.S.) 208 14 L. T. 154 : 14 W. IL 
512. 

The owner of an ancient paper mill where 
the paper bad been made from rags, introduced 
a new vegetable fibre, and carried on the works- 
upon the same scale for making pa|mr from this- 
new material. For more than tw'euty years 
before this change the refuse arising from the 
paper manufacture had been discharged Into 
a stream which ran past the plaintiff’s house : 
— Held, that the easement to which he was 
entitled was to be presumed to be, not a right 
to foul the stream by discharging into it the- 
washing produced by tlie workiijg up of rag.s, 
but a right to discharge into it the washings 
produced by the manufacture of paper in the 
]‘easonable and proper course of such manu- 
facture, using any proper materials for the 
purpose, but not increasing the pollution, and, 
that the onus lay on the plaintiff to prove any 
increase of pollution. BaxeiulaU v. iHTMurraij^ 
L. R. 2Ch. 790; 15 W. R. 32. 

What conditions are required in order that a 
person establishing works on a running steam 
may, by long user of the water, acquire a right 
therein, although he has no proprietorship in the- 
river or the water ; and may, as against new 
comers, obtain a right to pollute such stream.. 
Wood V. Sntcliffe, 2 Sim. (K.S.) 163 ; 21 L. J., Clu 
253 ; 16 Jur, 75. 

A prescriptive right to take in a particular 
way and at a particular place pure water which. 
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is returned to the stream in an impure state of atjy express reservation by the owners of the 
infers no rl^lit to tube the supply of pure water dye-works of the right of fouling, C, could main- 
in anv other way and at any other place, tain a suit in equity to restrain it. Ih, 
3PTntyre y. 3PGav‘m, [189B] A, 0. 208; 1 B. 

240 ; f>7 J. P. 5i8 — PJ. L. (Sc.) Loss of Eights by Non-IJser.] — The mere sus- 

pension of the exercise of a prescriptive riglrt is 

Variation of User.] — From 1832 to 1877 not sufficient to destroy the zight, without some 

the refuse of a. fellmongery, and the washings of evidence of an intention to abandon it; but 
dyes use<l in a coloured rug manufactory, had where dye-works had not been used for morti 
been disclrargcd into a ’watercourse, which was than twenty years, and had been allowed to go 
an artcrml drainage work within the jurisdiction to ruin ; — Held, that any right of fouling a 
of drainage commissioners. In 1878 . the fell- stream attached to them -was lost. Ih. 
mongery was abandoned, and the manufacture Where, through an artificial watercourse made 
of leather boards substituted at the same factory, for the purpose of draining mines, the drainage 
The pollution caused by the discharge of the water has flowed for twenty years In a pure 
refuse of the leather board manufactory wms less state, in consequence of the working of the 
in degree than that caused by the fellmongery, mines having been discontinued, over premiscis 
The \h'ainage commissioncTS convicted the of a person who has used it for that period, the 
ow'ners of the leather board factory under a woi'king of tlie mines cannot be resumed (unless 
section of a local act of polluting the stream, there is a custom to ’warrant it), so as to foul 
and this conviction was affirmed on appeal to the water and disturb the enjoyment. 3Ptjor 
the quarter sessions : — field, that the coinuction v, Cliadwiclt, 11 A. &: E. 571 ; 3 1\ & D. 367 ; 9 
must be confi.rmed, for even if the factory- L. J., Q. B. 159 ; 4 Jur. 482. 
owners had a prescriptive right to foul the Kuisance. 

stream, it ’was as feilmongers, and not as leather 
board manufacturers ; and that there ’v^^as no 

authority for holding that the variation of the 5 _ Proceedings and Evidence. 

user, although it cast no increased, but even a 

less burden on the servient tenement, enabled Injunction-Before Undoubted Nuisance.]— 
the factory-owners to substitute a business of a Where a man has a right to the use of an ancient 
totally different kind to that originally carried stream of water flowing through his land, and 
on by them, and at the same time claim to sewage matter is so precipitated into it as to 
maintain their original prescriptive right to pollute it, and to prevent his using it, he may 
pollute the watercourse, even if such right did apply to a court of equity for an injunction to 
■exist. Clm'he v. Stmersetshire Dravnage Ctmi- restrain the pollution before it has become an 
missioneri^, 57 L. J., M. G. 96 ; 50 L, T. 670 ; 36 undoubted nuisance. GoUlmmil v. TunlrUlge 
W H 890. Wells Imfrotement Commissioners^ L, B. 1 Eq, 

101 ; 13 L. T. 332 ; 14 W. B. 92. Affirmed, 35 

Evidence of.] — Action by the owner of a L. J., Ch. 382 ; L, E. 1 Ch. 349 ; 12 Jur. (N.s.) 

mill on the river Oalder, which mill of right 208 ; 14 L. T. 154 ; 14 W. B, 562. 

■ought to he supplied with a flo’vv of water from 

a iTiillpool on the Oalder, against an owner of Conditions of Granting.] — What con- 

works higher up the stream, for placing cinders ditions are required in order to induce a court of 
and scoria at his works, so as to fall into the equity to grant an injunction to restrain the in- 
stream of the Oalder, wlience they were carried fringement of a right, acquired by long user, to 
down into the plaintiff’s millpool, and filled it use the ’W’-ater of a stream for certain j'mrposes. 
up, to the obstruction of his right to water. Wood v. 2 Sim. (N.s.) 163 ; 21 L. J., 
Plea, that the occupiers of the defendant’s wmrks Ch, 253 ; 16 Jur. 75. 
had, for m(u;e than twenty years, as of right 

placed cinders and scoria, the refuse of their Continuing Nuisance.] — A., by diverting 

works, on the banks of the stream, and in its a watercourse, brought a nuisance upon B., wlio 
channel, and that the cinders and scoria com- connived at it ; yet the court granted an in- 
plained of were such refuse so placed: — Held, junction, for every continuance is a fresh 
that the plea was bad, non obstante veredicto, nuisance. A7ioti,. 2 Eq. Abr. 522, pi. 3. 

■as not showing that the defendant had during 

twenty years, as of right, caused the refuse to go Form of.] — An order restraining persons 

into the* pond ; for till the occupiers of the mill from polluting a stream should restrain them 
sustained some damage from the defendant’s from such a pollution as would be to the injury 
user, no right as against them began to be ac- of the plain ti’ff. lAoigivoodY. Stowmcaiai Pa 2 )er 
quired. ^InoYicttroyd v. Rohinson, 7 El. & Bi. Atohhig Co.^ 11 Jur. (N.S.) 993: 14 W, il, 78. 

391 ; 26 L. J* , Q- *B. 233 ; 3 Jur. (N.S.) 615 ; 5 

W. B. 375. Venue.] — It is not necessary to give a local 

When a prescriptive right to foul a stream has description to the nuisance in an action for 
been acquired, the fouling must not be consider- diverting the water of a navigation, though the 
ably enlarged to the prejudice of other people, venue is local. 3Ierseg and Irwell jSaolgatmn 
CrtmUy v. Llgktowler^ 36 L. J., Ch. 584 ; L. B. v. Douglas, 2 East, 497. 

2 Oh. 478 ; IflL. T. 638 ; 15 W. B. 801. The plaintiff’s cause of action arises so entirely 

The fact that the stream is fouled by others, is for nuisance in the county where the injury is 
not a defence to a suit to restrain the fouling by sustained, as to retain the venue there. Williams 
une. Ih. V. Land, 4 Taunt. 729. 

C, wishing to prevent the water of a river from , If a trench cut in the county of N. causes the 
being fouled by some dye-works, purchased from plaintiff’s lands to be overflowed in the county 
the owners of the dye-works a piece of land on of W., although a statute requires all actions to 
the banks of the river, without communicating be brought and tried in the county where the 
to them his object : — Held, that in the absence j cause of action arises, the action may be brought 
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.•and tried in W. St/Miui v. CKarke, G Tan nt. 29 ; 
t Marsh. 429 ; 16 B. B. 56:i 

Beclarations.]— If aplaintii^, in a count, claims 
dhe right to the use of a well as appurtenant to 
.•a certain dwelliiig-house ; and, in a secomi 
•count, complains that the defendant obstructed 
.-a watercourse, which the plaintiff claims as ap- 
fpurteiiant to a certain other dwelling-house ; 
the word “‘other” is here not matter of descrip- 
rfion, and therefore ^it is no ground of nonsuit that 
both the rights claimed were appurtenant to the 
same house. Taf/lor v. Bennett, 7 Car. k P, 329. 

A count for diverting and turning a stream of 
water is not supported by proof of penning back 
;and checking its course, whereby the water was 
made to overflow the plaintiff’s meadow. Gnf- 
JIarmn, 6 Price, 1, 

The wrongful act complained of was the digging 
and continuing the sewer, and thereby diverting 
the water from the pond. The evidence was, that 
the water was not (li verted by digging the sewer, 
ifeut previously, for the purpose of making the 
«ewer and since the sewer had been made, the 
water in the pond could not rise to its former 
height : — Held, that there was no variance be- 
tween the declaration and the proof, so far as it 
related to the continuing of the sewer. Bulm 

V. GodUng, infra. 

An allegation that the plain tilf was possessed 
of mines, hinds and premises, and of right ought 
to have had and enjoyed, and still of right ought 
to have ami enjoy, the water of a stream which 
had been used to flow alongside the lands and 
premises, is not supported by proof that the 
plaintiff was a lessee of mines under lands ad- 
.^jjining the stream, with a grant from the sur- 
face owner of the use of the water for colliery 
purposes. l?mle v. Janm, 1 H. & H, 243 : 4 

W. B. 680. 

Where the plaintifE brought an action for 
diverting a watercourse, stating that the locus 
Sn quo was in the possession of S., as his tenant ; 
— Held, that the averment was satisfied by proof 
of a mortgage from S., the tenant for life, to the 
[Dlaintiif, who was entitled to the reversion. 
Ba rtnitge v. Bere, 1 D. & B. 272 ; 24 B. U. 487. 

Where the owner of land through which a 
fstream flows has, within twenty years, built 
imills upon its bank, and applied the water of 
the stream to the working of them, lie may re- 
cover upon an issue raised by a traverse of an 
."allegation, that his right to the water was “by 
irensoii of the possession of the mills.” Wood v. 
3 Ex. 748 ; 18 L. J., Ex. 305 ; 13 Jur. 

472- 

Where a declaration was for obstructing a 
drain over which the plaintiff was alleged to 
have a right of user, and which he had used for 
;general drainage, and the right proved only was 
to use the drain not for foul drainage, but for 
ordinary water, tbe plaintiff failed at the trial, 
:and the" court refused an amendment. Cawlmell 

X. Rvmdl, 26 L. J., Ex, 34. 

A declaration alleged that plaintiff was pos- 
sessed of steam-engines and boilers, and used, 
liad and enjoyed the benefit and advantage of 
the waters of a certain branch canal to supply 
the same, which waters ought to have flowed and 
been without the fouling or pollution thereafter 
mentioned ; yet defendant wrongfully discharged 
into the canal foul materials and thereby ren- 
dered the waters foul, whereby the plaintiff’s 
engines and boilers were injured. The defen- 
dant pleaded first, not guilty ; secondly, that the 
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I waters of the canal ought to have flowed and 
I been without the fouling mentioned. An arbi- 
I trator, to whom the cause was referred, fouml 
I that plaintiff, by permission of a canal company, 
made a cut from the canal to his own premise s 
by which water got to those premise.s, with whic’.i 
water he fed the boilers of his engines. The 
defendant, without any right or permissiou from 
the company, fouled the water in the earn I, 
whereby the water, as It came into the pfeLiiitid's 
premises, was foiiled, and by the use of it 
plaintiff’s boilers were injured ; — -Held, in the 
exchequer chamber, by Wightman and Willia ns, 
JJ.j that the declaration was bad and the jii lg- 
ment ought to be arrested ; by Crowder and 
Wilies, JJ., that the declaration was good. 
Laing Y. 3 H. & H. 675, 

Pleas.] — Held, also, by Williams, Crowder and 
Wilies, JJ,, that the verdict upon the issue 
joined upon the second plea ought to foe found 
for the plaintiff ; by Wightman, Erie and 
Crompton, JJ., that it ought to bo found fox 
defendant. II), 

A plaintiff declared that he was possessed of a 
mill : and by reason thereof was entitled to the 
use of a stream for the mill, an<i that the water 
ought to run and flow to the mill, and that the 
defendant wrongfully and injuriously iliverted 
the same : — Held, that, under the plea of not 
guilty, the only matter in issue was the fact of 
the diversion, and that the right to the use of tl e 
stream, as claimed, was admitted. Franhuni v. 
Falmouth 4 H. & M. 330 ; 2 A. & E. 

452 ; 1 H. & W. 1 ; 4 L. J., K. B. 26, 90. 

In a declaration, the plaintiff stated, by way 
of inducement, that the defendant was pr>s3ess <l 
of a close used as a private road, and then the 
injury was stated to have been .sustained ))y the 
defendant digging a sewer in the close usefl as a 
private road, and thereby withdrawing the water 
from a pond on the plaintiff’s close. It was in 
evidence that, at the time of digging the sewer, 
the close was not used as a private road Held, 
that, under the plea of not guilty, the tle- 
feiidant admitted all matters of inducement ; 
and semble, that the allegation of the user of 
the defendant’s close was surplusage, DnhYt w 
OostUng. 1 Scott, 570 ; 1 Bing. (N.C.) 589 ; I 
Hodges, 120 ; 4 L. J., C. P. 211. 

A declaration stated that the plaintiff was law- 
fully possessed of a mill, and hy reason there J 
ought to have and enjoy the benefit of tlie water 
of a watercourse which ran and flowed hy means 
of a weir therein, erected a little above tiie mill, 
being kept at a certain height, unto the mill, for 
supplying it with water for the working thereof, 
and complained that the defendant wrongfully 
pulled down the weir, and placed and kept it at 
a lower height than it ought to have been. The 
defendant pleaded that he was the occupier of a 
close adjoining the watercourse, and that he and 
all others the occupiers for the time being of the 
close, for twenty years next before action, enjoyed 
as of right, and without interruption, the right 
of, from time to time, as occasion required, 
removing a part of the weir, and placing and 
keeping it at a lower height than the .rest, to such 
an extent and for such a time as was necessary 
for diverting enough of the 'water tq irrigate the 
close ; that the irrigation being' necessary for the 
close, wherefore the defendant removed the part 
of the weir, and placed and kept it at such lower 
height to such an extent and for such a time as 
and no more or longer than, was necessary r 
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diverting the water for the irrigation of the So, if he had alleged that he repaired as soon as'. 
close : — Held, that this plea was good ; that, it possible after the injury. Ih, 
was not an argnmeiitative traverse of the right If a defendant in one plea claims to have: 
alleged, inasmuch as it set up a right which, water flow in a mill-stream to a ditch at 
under 2 & 8 Will. 4, c. 71, was not complete all times, and in another plea claims the right, 
until the commencement of the action, and, only at the time of flashes, and^ the jury finds, 
therefore, was not inconsistent with the plainM’s the right in his favour at all times, the judge.' 
right to have the weir at a greater height at the w'ill discharge the jury as to the claim at the Mme: 
time of the act complained of. Ward v. Bobins, of flashes. Brewett v. Shear 7 Car. & H, 465. 

15 M, & 287. 

To an action for polluting a stream, and im- Eeplication.] — To an action by a reversioner- 

pregnating it with noxious substances, whereby for widening a channel, the defendant pleaded 
the plaintifi's cattle were unable to drink the that A. and all prior occupiers of a mill, whilst 
water, the defendant pleaded an immemorial such occupiers, had, as of right, for twenty years-, 
right to use the water of the stream for the pur- employed a watercourse, and while such occupiers, 
poses of his trade of a tanner, and returning it had for twenty years as of right scoured and 
polluted to the stream when so used, and also amended the channel, -when and so often as the^ 
prescriptive rights for twenty and forty years, same required scouring, as to the mill appertain- 
At the trial, it appeared that the defendant .and iug. Eeplication, traversing in the terms of the- 
his father and grandfather had for a long series plea the enjoyment of the watercouTse, and the.- 
of years carried on the business of tanners at the scouring as of right, for twenty years : — Held,, 
place in question, using the water of the stream that the replication was not bad for duplicity,, it 
as , they wanted it ; but that, within the last being rightly a traverse of one whole quasi pro- 
tvrelve years, the tannery business had been scriptioii alleged in the plea. Peter v. 
considerably enlarged, and the business (and 6 0. B. 568 ; 5 D. &: L, 501 ; 17 L. J., C. F. 177 
consequently the pollution of the stream) in- 12 Jur. 604. 
creased fourfold : — Held, that whether the pleas 

were to be understood as claiming an immemorial Evidence.] — In an action for breaking the- 

or a prescriptive right, not limited to the pur- plaintiff’s close and destroying a hatch, the de» 
poses of the tannery, or the more limited right fendant pleaded that the water of the streaim 
to use the water for the purposes of the business ought to have flowed to his mill, and because* 
as carried on more than twenty years ago, the the hatch prevented its so doing he pulled it 
verdict was not wfirranted by the evidence, down Held, that evidence might be given of' 
Moore v. Wehh^ 1 C. B, (N.s.) 673. what a former tenant said as to asking pemis- 

, A declaration alleged that the plaintifi was sion to have the water, as this was an act done,, 
reversioner of a house, garden and premises, and might be proof of an exercise of a right by 
occupied by his tenant ; that the defendant was one side, and an acquiescence in it by the other., 
possessed and in tlie occupation of a close near Wa]te}7imi v. Bos-f, 8 Car. & P. 105. 
to the house; and that there was a watercourse In an action for breaking flood gates, the defen- 
in the close, and the defendant, by reason of his dant justified as lessee of a mill \vhich he held of 

possession of the close, ought to have scoured the bishop of W. For the defendant, old leases* 

and kept open the watercourse as often as w'as of the mill granted by the bishop of W. were- 
necessary, to prevent the water from being ob- produced from the bishop’s registry and read in 
structed, and from running out of the water- evidence ; and it was proposed, on the part of 
course, unto, into, and under the house. Breach, the defendant, to put in an old map of the 
■that the defendant, during the tenant’s occupa- place in question, also brought from the bishop ■ 
tion, WTongfully permitted the watercourse to be of W.’s registry. Held, that the map was not 
obstructed for want of proper cleansing, inso- admissible in evidence. S. C,^ 7 Car..&; 1\ 479. 
much that the water was penned back, and ran In an action for diverting winter from the- 
into and damaged the house, to the injury of the mill of A., he obtained a verdict ; A. and B,,. 
reversion. Plea, that a wall, parcel of the afterwards in possession of the mill, brought 

plaintiffs premises, was situate near to the an action for a similar injury against the same' 

watercourse and to the defendant’s close ; and by defendants : — Held, that as A. and B. were in 
reason of the wall being, through the neglect of possession of the mill formerly in the posses- 
the tenant, ruinous, part of the wall near to the sion of A., it must be presumed they were- 
watercourse fell down, and by means thereof privy in estate with him, and that conseqimntiy 
t' rubbish, part of the materials, fell into the water- the record was admissible in the second action- 
course, and the same was thereby choked up as Blahemore v. Glmiorcjmi Canal Cb., 1 Gale, 78 
alleged, and the water for a short time unavoid- 2 0., M. & R. 133 ; 5 Tyr. 603 ; 4 L. J., Ex. 3 46.. 
ably was penned back, and ran out as in the de- Where the plaintiff claimed the -whole bed of a 
claration mentioned. Averment, that the defen- river, flawing between his land and the defen- 
dant, in a short and reasonable time after he had dant’s, the defendant contending that each was- 
notlcf„,;1i]aat the watercourse was so choked up, entitled ad medium filum aqum : — Hold, that 
and bliore action brought, cleansed out the same, evidence of acts of ownership exercised by the- 
se that dhe water flowed as it ought to do : — plaintiff upon the banks of the river, on the de- 
- Held, that the alleged default of the tenant was fendant’s side, lower down the stream, and where- 
no answer, ,the plea not showing that the owners it flowed between the plaintiff’s land and a farm 
and occupiers- of the estate for the- time being of 0. adjoining the defendant’s land ; and also- 
'' :i|vere .bound to repair the wall which fell. Bell of repairs done by the plaintiff, to a fence ■whioh. 

1 Q. B. 766 ; 1 G. & H. 223 ; 10 divided C.’s farm from the river, arid was in con- ' 

■ li. J., Q. B, 278 ; 6 Jur. 336, tinuatlon of a fence dividing the dofendant’s;. , 

And the defendant could not excuse himself by land from the river, was admissible for the 
averring that he repaired as soon as hebad notice plaintiff. Jones r. WillumiSy 2 K. & W. S26;,. 
of the injury, for that he became liable at the M. & H, 51 ; 6 L. J., Ex. 107. 
time when the injury occiirred. / r A defendant was owner of a dose containing 
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a well, the watoi’ of which had flowed imme- 
morially into an old I'sond, situate in one of 
three closes belonging to the plaintiff. Tin de- 
fendant’s prcrlecessor of the land having, about 
1812, changed the course of the water, whereby 
it ceased to flow into the ohl iioiul as before, the 
plaintiff made three new ponds, one in each of 
his three closes, and having coTiducted the water 
into them, ceased to use the old pond, vlilch 
became filled with rubbish and overgrown with 
grass. In 1843 the defendant diverted the 
water from the three ponds, whereupon the 
plaintiff brought his action. The decltiration 
stated, that, at the time of the grievance, three 
closes of land, and certain, to wit, three ponds 
tilled with water, one pond thereof being in and 
■uupon each of the closes respectively, were in the 
possession and occupation of the plaintiff’s 
tenant ; and it then stated the diversion com- 
plained of : — Held, that the plaintiff, who had 
failed to prove a right to the overflow of water 
into the three ponds, was entitled to give evi- 
dence of the immemorial I’ight to the overflow 
of water into the old pond. Male v. OldroyH^ 
14 M. & W. 789 : 15 L. J., Ex. 4. 

^ Becord of Convietion,] — In an action for 

disturbing a watercourse, it was proved that the 
water had flowed in its present course for more 
than twenty years. The plaintiff had been in 
the habit of drawing off the water, but on one 
occasion he had been summoned and fined one 
shilling, from which he did not appeal : — Held, 
that the conviction was improperly rejected, as 
the conviction unappealed against was, under 
the circumstances, evidence of an acknowledg- 
ment by the plaintiff that the usage to draw off 
the water for irrigation was not as of right. 
Eaton Y. Swansea Waterworks Co,, 17 Q. B. 267 ; 
20 L. J., Q. B. 482 ; 15 Jur. 675. 

D. V\^ATERWORK3 COMPANIES. 

1. General Powers. 

Taking of Streams— Compansation.] — The 10 

11 Viet c. 17, places the taking of streams 
upon the same footing ms the taking of lands 
under the Lands Clauses Act (8 &: 9 Viet. c. 18) ; 
and a waterworks company was restrained from 
diverting a stream belonging to the plaintiff, 
without first paying compensation for the same, 
or making deposit and giving a bond in accord- 
ance with the provisions of the 8 & 9 Viet. c. 18. 
Ferrand v. Bradford Corj^omtion, 21 Beav. 412; 
2 Jur. (N.S.) 175. 

Company proceeding in mode not Sanctioned 
by Act— Eight of Party having no Interest to 
Injunction.] — Persons obtaining from the legis- 
lature power to interfere with the rights of pro- 
perty are bound strictly to adhere to the powers 
so conceded to them to do no more than the 
legislature has sanctioned, and to proceed 
only in the mode which the legislature has 
pointed out ; but (except in a proceeding at 
, the instance of the attorney-general) any one 
seeking the assistance of a court of equity, 
to restrain the violation of such a contract with 
the legislature, is bound to show that he has a 
private interest in the matter. Therefore where 
a waterworks act empowered a company to 
' divert the water of a stream (without limit as 
to quantity), by means of an open cliannel 
tilled -with loose kones, and they were diverting 


it by means of a culvert -fCehl. that another 
companv, which was entitled to the water of a 
stream into yvhich the divertotl stream hud 
flowed, was not entitled to an injunction to 
restrain a violation of the terms of* the act as 
to the mode of diversion, Liverpool Corpora- 
tion V. Ch'jrletj IVafencorks Co.. 2 De G. M. AG. 
8.52, 

! Injunction to restrain Company from apply- 
ing for Hew Act.]— An uij unction to?* restrain 
the Gran: I Junction Wateivvorks Company from 
applying to parliament for an act aiitiiorisirig 
the company to procure its supply of water by 
means of an arpieduct from the river Colne, 
instead of the Thames, as authorise*! by the 
existing acts under which it w'as incor[>orated, 
was refused. Ware v. Grand Janet Ion Water 
Co., 2 Russ. & M. 470, 

A court of equity will not, at the instance of 
a shareholder, restrain a joint-stock company, 
incorporated by act of pari iarneut, which pre- 
scribes its constitution arnl objects, from apply- 
ing in its corporate capacity’’ to parliament and 
from using its corporate seal and resources to 
obtain the sanction of the legislature to the re- 
modelling of its constitution, or to a materifd 
alteration and extension of its object and 
powers. Ib. 

Bights of Duke of Cornwall,] — By an 

act a company had power to take water from the 
river Chew on paying coinpeiisafion for it ; but 
it was enacted that it should not bo lawful for 
the company to divert, or take, or in any man- 
ner interfere with water flowing or {la-ssiBg. 
or 'which, but for the powers ot the act, might 
flow or pass into the liver Chew, unless and 
until the water, after the rate of twelve cubic 
feet per second for twelve hours for each and 
every day, should be passing down the river 
from and out of reservoirs for the use of mills.. 
By a subsequent act it was provided that nothing 
in that act or the present act should extend to 
authorise the company to purchase, take, use or 
interfere wflth any l-md, soil or water, or any 
rights in respect thereof, belonging to the Duke 
of Cornwall, without his written consent : — Held, 
that the company did not by the exercise of the 
powers conferred by the first act, accjiiire any 
right as against the Duke of Connvail to the 
water of the Chew, without obtaining the au- 
thority of the Duke of Cornwall in the manner 
provided for by the last act. Aft.- Gen. (^Prinre 
of Wedes) V. Bristol Waterworks Co.., 10 Ex. 
834 ; 3 C. L. R, 72G ; 24 L. J., Ex. 205. 

Taking of lands — ^Waterworks Clauses Act.] 
— The meaning of the Waterw'orks Clauses Act, 
1847, s. 12, is, that subject to a company having- 
authority to take lands and construct wmrks, 
then, if "the company has pow’er and space and 
room enough in the land which they are autho- 
rised to take to afford them an area for ad- 
ditional w'orks, they may be empowefecl 
make the collateral and auxiliary works re- 
ferred to in the section. Simpson v. SotttU 
Staffordshire Waterworlis Co., 4 Be G. J. & S. 
679 ; 34 L. J., Oh, 380 ; 11 Jur. (n.s.) 453 ; 13 
W. R. 729, 

Limitation to Pians.]'^A' waterworks 

company, before applying to parliament, de- 
posited plans, showing that a certain field %vould 
be affected by a tunnel passing forty-five - feet 
below the surface* and gave a notice to the 
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owner accordingly. The company obtained, its Clauses Act, 1847, which forbids the laying down 
act, authorising it to construct its works accord- of any pipe in any private land without the 

iiig to the plans, and afterwards proposed to consent of ' the owner, did not apply to the 

take the field, sink a well, and erect pumping defendants,' as they were a local authority 
machinery thereon Held, that the company having the control of the streets generally in 
could not, by the exercise of its compulsory their district; that under ss. Ifi and 54 of the 
powers, take any portion of the field, other than Public Health Act, 1875, the defendants, as 
so much as was re{|uire:l for the tunnel. Ih, the local authority, had the power to carry 

the water mains through the plaintiffs private 
Breaking up Eoads for Works.] — Under s. 31 road without his consent: and, consequently , 
of the Waterworks Clauses Act, 1817 (10 & 11 that the plaintiff was not entitled to an injunc- 
Vict. c. 17), it is incumbent upon the under- junction. Ib. 

takei-s intending to break np a ro^l to commu- 3 0 Occupier-LiaMlity for.'- 

nicatebefoi-ehand their proposed plan g ,0 ^ -3 o„-ner or 

o£ exeoiiting the work to the road authority ; J j defined in s. -:8, s empowered to break 
and this in a sufficient manner to enable the 1 of the paveient of any street as is 

road authority to judge whether what IS pro- ^ween the main of the waterworks ooiupauy 

posed ought to be done without modification If ^ his premises, to effect a communicltioii 

the plan IS nor -woved of by the road au- therewith, and sioh communication is to be 
thority It rests with the undertakers to apply ^ superintendence of an officer of 

for the determination ot two justices before pro- oo^^pany. Where au owner, acting under 
ceedmg to operations this power, opened a street to lay a service-pipo, 

and Lele^sl^ filled up the hole, and the ^.i- 

works Clauses Act! 1817, which euLts tha? no XI?] watonvori-sTornmn HelV hat 
street shall be opeiied or; broken up by a water S^aXXhe erpa^-^^^^ 

company, except according to such “plan as ^ reinstating the street, and that the word 
shaU be approved ot by the local roq authority, orient ” in s. 52 was not confined to a foot 

means a plan showing whereabouts m the street, Pigment. Olo.er v. Imthm Watcncorli. 
both as regards deptli and lateral position, the y, rp i/:*w v am 

water pipes are proposed to be laid. Mst Moulsey i / -L. x . -i/a , lo . it. 

ZomI Board v. Lamleth Watnnvorlt6- Co., 62 Placing Works on Surface — Stop-valves in 
L. J., Ch. 82 ; [1892] 3 Ch. 289 ; 2 R. 88 ; 67 pootway.j — Section 28 of the Waterworks 
C. A. ^ Clauses Act. 1847, provides that the undertakers 

When a water copipany gives notice to the open and break up the soil and pavement 
local autuority of its intention to open and streets within their district and lav <lown and 

break up the street tor the purpose of laying conduits, service pipes; and other 

downwater pipes, and submits such a plan as works and engines, ami do all other acts, which 
above mentioned to the local authority, if the fi-om time to time deem necessary for 

latter do not propose anything themselves so as supplying water to the inhabitants of the dis- 
to create a “ difierence which under the same tj.jc:t. Section 32 of the same act provides that, 
•section can be referred to the justices, and do the undertakers open or break up the 

not attend with their officer at the time fixed pavement of any street they shall, with 

for the opening and breaking up ot the street to convenient speed, complete tlio work for 
superintend it then the water company may which the same shall be broken np and fill in the 
perform the work without the superintendence ajjP reinstate and make good tlie road or 

of the local board or their ofiiep. ZWwaro pavement so opened or broken uji that 

ILglmay Board Cidne \) aterworkH Co. power given by s. 28 includes any works 

.(46 L. 3., Ch. 889) discussed and approved, lb. which the undertakers may deem necessary for 

the purpose of regulating the supply of water, 

Local ^Authority having Control of confined to the laying down of 

Streets generally and Power to Supply Water-- apparatus underground, but enables' the under- 
Power to Break up Private Road without takers to place such vvorks on the suilnce of the 

•Owner s Consent.] A private road is ‘street street as may not be inconsistent with the 

within the nieanmg 16 and ‘^1' />f the su])stantial reinstatement of the road or pave- 

Public Health Act, 18 /o. The words • where j^ent in its previous condition or create a 
the local aiithonty have not the control of jinjsanoe; and therefore that a water company 
streets,' in s. .)i of the Public Health Act, lfe7o, aathorised by the section to place in the 
are descnptive of pd mean a local authority not pavement of a street covers or guard-bo.xes to 
Iwmg the control ot the streets general stop- valves placed for the purpose of 

district--i.e. a local authority which is not the Regulating the supply of water in the communi- 
road authority. Sai v WMa^ey Uef Board, nation pipes, by which water was supplied to 

^ premises in the sfreot, such covers or guard- 

L. i. 641 ; 42 W. R. bl— O. A. boxes not creating a nuisance or ])eing inconsis- 

The defendants, who had the f ^ tent' with the substantial reinstatement of the 

urban sanitary autlionty with respect to the W. payment. Bad London. WaUrworlio Co. v. St 
distnct, and the control of the streets generally Bethml ffreon. 55 L. J.. Q. B. 671 ; 17 

m that district, and also the power of supplying Q;y_ d_ 475 54 j 919 35 'w. Xi. 37 ; 50 
the inliabitants with water proceeded, without j; p. ggO-O. A. See also Predon (orj, oration 
the plaintiffs consent to break up a pnvate y:BVlw„odZooal Board, mh. T.71H; Uw.'B.. 
road belonging to the plaintiff, which was Situate' j00 '. 50 j p, 228* 

' within their district, for the purpose of laying ■ 

down water mains : — Held (A. L. Smith, L.J., Laying down Pipes-—Limits of Act.] — ^An act 
dissenting), that s. 57 of the Public Health Act, for supplying with water the town aiid port of 
J 875, . incorporating s. 29 of the Waterworks C, and the neighbourhood, after reciting that 
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the town of C. and the neighbourhood were in- 
sufficiently supplied "with water, incorporated a 
company, and gave it the usual powers, and 
enacted that the limits of the act for the supply 
of water should comprise “ the whole of tli'e 
town and port of G., and the parishes and places 
within and adjoining to such town’’; — Held, 
that the word “po]’t” was used in its popular 
sense, and did not extend to the district fixed by 
the comniissioiiers of the treasury as the port of 
G. for the purposes of the customs duties. (\ir- 
dtij Corporation v. Cardif Waterworlifi Co., 5 
Jur. (N.s.) im ; 7 W. E. B86. 

The company was proceeding to lay down 
})ipes, which they alleged were necessary for the 
supply of 0., but wdiich they admitted they 
intended to use for the purpose of carrying water 
beyond the limits of their po\vers. At the suit 
of the board of health of C., the court restrained 
the company from laying down pipes under tlie 
streets of C. for tlie purpose of supplying with 
waiter any parish or place not being part of the 
port of 6., or any parish or place within or ad- 
joining such towm. I h. 

After Expiration of Period for Comple- 
tion of Works — “Extension of Works.”] — 
Seinble, wdiere under a special waterworks 
act, incorporating the Waterworks Glauses 
Act, 1847, a waiter company has, within the 
peiiod fixed by the special act for the comple- 
tion of the works, laid dowm a w^ater-main in 
a road within the limits of the act according to 
deposited plans and sections, the company 
after the expiration of the period, lay dowm a 
second main, having regard to s. 28 of the 
general act, and particularly wdiere the special 
act gives them power to “ extend, enlarge, or 
alter any of their mains or pipes at any time, 
and from time to time as occasion may require, 
for the purpose of supplying the inhabitants 
within the limits of the act with w'ater’’ ; pro- 
vided the company complies with the require- 
ments of the special and general act, as to notice 
and otherwise, before breaking up the road for 
the purpose. Alcos-i Moulstuj Local Board, v. 
Lamhrtk Waferworli,^ f h., 02 L. J.. Ch. 82 ; 
[1S92] 3 C'h. 289 ; 2 E. 88 ; 07 L. T. 493—0. A. 

Eight to lay Pipes through Structure 

of Railway Bridge— Waterworks Clauses Act, 
X847,] — Section 28 of the Wateiworks Clauses 
Act, 1847, provides that persons autliorised by 
the act to construct wmteiwvorks “may open 
and break up the soil and pavement of the 
several streets and bridges within the limihs 
of the special act . . . ■ and for the pur- 
poses aforesaid remove and use all earth and 
materials in and under such streets and bridges, 
and do all other acts which the undertakers 
shall from time to time deem necepary for 
siqipiying water to the inhabitants of the dis-' 
tidct included within the said limits.” Section 
29 provides that “nothing herein contained 
shall authorise or empower the undertakers to 
lay down or place any pipe, conduit, or other 
work in any land not dedicated to public use 
•without the consent of the owners or occupiers 
thereof ” Held, that wiiere a raihvay com- 
pany had constructed an iron bridge to cany a 
public road over their line, the water authority 
of a towm were not justified in interfering with 
the structure of the bridge by carrying their 
pipe through the iron girders wdiich supporteil 
the btddge, as the structure could not in any 


[ sense be said to be land dedicated to the public 
I use. Glampna Corporation v. Clasp oio and 
I South-Western Rij., (>4 L. J., F. C. 171,* ri895] 

! A. G. 376 j 11 E, 226 ; 72 L. T. 809 ; 59 J. P. 

I Construction of Works by Local Authority 
I —Kficcssary Notices.]— -The Public He:ilthAct, 

I 1848 (11 & 12 Viet. c. 63), s. 75, is not materially 
I extended by the Public Health Act, 1 875 (38 k 
89 Viet. c. .55), s. 52, and therefore a local autho- 
rity, desiring to construct waterworks, ;fnd having, 
before the jiassing of the latter act, given the 
notices required by s. 75 of the furniei* act, is 
I not, in consequence of the pa-^sing of the latter 
I act, required to give the notices iiiuler s. 52 of 
i that act. lUrhmond Waf.cnoorhs Co. and the 
I Southwark and Vaioidtall Watenoorhs Ck v . 
lllchmond Vesirtp 45 L. J., Cli. 441 ; 3 Ch. I). 
82 ; 84 L. T. 480.' 

Where prior to the incorporation of a local' 
water company, the local authority had sub- 
stantial waterworks in existence, additions to or 
alterations of such works can be made by the 
local authority wdthout giving the water com- 
pany notice under s. 52 of the Public Health 
Act, 1875. The words “before cominencmg to 
construct waterworks” in s. 52, mean new w'ater- 
w'orks in a fair and reasonable sense of the term, 
and do not apply to improvements of or additions, 
to existing w^aterworks. Clereland Water Co. 
V. Iledear Local Board, tSd L. J., Ch.64 ; [1895] 

1 Ch. 168 ; 13 E. 18 ; 43 W. E. 00 ; .59 J. F. 7. 

Buty to fix proper Pire-plugs in Mains.] — 
Section 38 of the Wateinvorks Clauses Act, 1847, 
imposes no dutj^on the undertakers to provide a 
pipe of sufficient capacity to carry a proper fire- 
plug in a place where their e.xisting pipe is 
sutiicient for that purpose, although, in the 
opinion of the justices empow'ored by the section 
to settle the proper position of the fire-plugs in 
I the district, it is, as a fact, essential that a firc- 
, }.)lug‘ should be placed there. Beg. v. 11 W/> 

I Water Co., 55 L. T. 188 ; 51 J. P. 13.k 

! Fire-plug fixed by Waterworks Company — 
i Local Authority — “ Request ” — Constructive 
; Request by User of Fire-plugs.] — Though 
; s. 66 of the Public Health Act, 1875, makes 
I it the duty of the urban authority to provide 
I proper fire-pings in their district, it does not 
’ impose upon them any statutory obligation 
i to pay for fire-plugs erected by a w’atcrw^orks 
I company without a previous request from the 
I urban authority; and a “request” by such 
j authority, within the meaning of s, 38 of the 
f Waterworks Clauses Act, 1 847, cannot be implied 
[f rom the fact that the urban authority have used 
tire - plugs erected within their district by a 
wateiavorks company, and that such plugs com- 
ply with the requirements of that section. Grand 
Junction Watertoorks Co. v. Brentford Local 
Board, 63 L, J., Q. B. 717 ; [1894] 2 Q. B. 735 ; 
9 E. 788 ; 71 L. T. 240 ; 59 J. P. 51— C. A. 

Employment of Engineer.] — A company was 
incorporated for supplying a town with wmter. 
The act fixed the share capital of the company 
at 15,000^., and defined the area from wffiich the 
water was , to be supplied. Borne years after the 
works were completed, the committee of manage- 
ment of the company, in consequence of com- 
plaints of the defective supply, resolved, with the 
sanction of the shareholders, to apply to parlia- 
ment for power to make fresh works, so as to 
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liiclnde a largely extended area, both in respect [1893] A. C.444; 1 B. 2S8 : G9 L.T.6G1 ; 57 J, P, 
ol: the sources and, the supply of water, with a 772 — H.L. (E.) 
large adhtional capital; and having power to 

cuter into contracts on behalf of the company, Shares in Company — Hatnre of.] — Though 
employed an engineer to prepare the necessary shares in waterworks are a legal estate and a 
})arliamentary plans : — Held, that the employ- corporeal iniieritance, yet no one proprietor can 
luent of the engineer for the above purpose was receive the profits biniself, and as there is no 
not ultra vires, and (the contract being in other <ither way to get at it. ir is proper to come into 
respects valitl) that he was entitled to recover as this court^for mesne proiits. Toirfi.se/Nl y. ^Ls7/, 
for work and labour from the defendant, who 3 Atk. 337. 

ha<l (bys^iolher statute) become liable to^ pay Tee Locxl GoYi^ny^XE:^!'. 

the debts and perform the agreements of the 
cornpatiy. JhiteoNoi v. AsiMoii-mfJt'i'-Lyne Cur* 
pitratloH; 3 PI. (k N. 323 ; 27 L. J., EIx. 45S ; 

<) tv. K. 820. 

Eight of Hew Company to Purchase from Old 
— Payment for Share Capital.] — Byadeedexe- 
•cntc(l in 1857, in pursuance of a" preliminary 
■agreement niid an act of jmrliament confirming 
tiie same, certain waterworks and property were 
transferred by an old company to a new com- 
pany, upon certain terms, under which the latter 
was to pay to the foimcr a j’ont equal to interest 
upon the shave capital of the former at live per 
cent., with a clause for reducing the rate of 
interest to 4-^ per cent, in certain events. The 
deed contained a proviso that, if the transferee 
desirous of becoming absolute owner of the works 
*• shoulfl on or befoi’e any 2oth day of December, 
after having given to the old companj' six calen- 
■dar mnntdis’ previous notice of its desire to avail 
itself of the option thereby given, pay unto the 

• old company” the amount of its share capital, 
tlie party making such payments should there- 
upon become entitled to the works freed from 
the rent thereby reserved. Notice to purchase 

• was given in due course, but the money was not 
paid at the time specified in tlie notice : — Held, 
that the right lo purchase had not been lost by 
the non-payment of the money. Wart/ v. 

Wuleei'JNrmpton Waterloo rim Co.^ 41 L. J., Ch. 

398; L. H. 13 Eq. 243; 25 L. T. 487; 20 
W. H. So. 

Alleged Eight to Supply Water-Iufringe- 
' meut—Inj unction.] — Tlaintitf, through several 
■mesne assignments, being in possession of a right, 
originally in the city of I.orjdoii, of supplying 
Southwark with water, prayed injunction to re- 
strain defendant from eiioroachirig on this right 
by raising engines, laving pipes, <S:c. Defendant 

dmnurrect to hill, for that plaintiff ought first to entitled (1) to mi, for the land and wayieave ; 
have established his rieht at law ; demurrer and (2) 'An the event of it being cietennined 
allowed. WJtifrJmreh w JCde, 2 Atk, m, that the appellant had retained any right or 

« interest in the waters of tiic lochs and the 

Sale to local ^ Authority under Statutory streams or any of them, and that be is now 
Provision — Hains, Pipes, and Fittings ” — entitled to compensation in respect of such right 
Principle of Valuation.] — Under a local act of or interest, 1 find 3,0(i0/. lo be the amount to be 
parliament a water board was required to sell to paid” in respect of the right or interest to be 
a. sanitary authority “all mains, pipes, and acquired from the appellant “in the aforesaul 
fittings” belonging to the board within the waters and the embankments” at tlie lochs. 
<Ustrict of the sanitary authority at a price to be iiieiuding in the said sum of 3,000/. the sum of 
fixed by arbitration ; and after such sale the ],(>50/. as the estimated price or value of tlm 
board was to cease to supply water within the embankments :~-H eld, that the awaixl was valid, 
district: — Held that the price to be paid to the inasmuch as the arbitrator bail -valued only one 
board by the sanitary authority was to be' arrived thiilg, the enhanced value of the water in the 
at by a calculation of the value of the mains, lochs, and had not valued, as a separate subject, 
])ipes, and. fittings regarded as plant in situ the embankments, but luul |,>roperly included in 
capable of earning a profit, and that the arbi- the 3,000/., as a factor of value, the incidental 
trator was not entitled to take into consideration rights obtained by the res|')ondents to have the 
the loss of the revenue accruing to the board by embankments left standing. JJlaatijre (Lvnl') 
reason of the supply of waiter to the district by v. Babtie, 13 App. Cas. 631— H. L. (8c.) 
means of those mains, pipes, and fittings. 

, StoeMun'and MkMIeshrimgh Water 3mvd v. — When no Action Iiies*] — By 10 & 11 
■KiiMeutUani Local J^oard^ 63. h. J., Q, B., 56;lTioi c, 17, s. 12, powers for the execution of 


a. Compensation. 

For Abstraction or Diversion of Water — In 
what Cases.] — TJie abstraction by a waterworks 
company of water from a stream does nor entitle 
a riparian proprietor below tu require the c<un- 
pany to treat under the \\’'ater\vorks Clauses 
xlct, 1847,. s. 6, for the purchase of his interest in 
the stream, but entitles him oii^v to compensa- 
tion as for land in jurioa>^ly a-fiected, JJirdi v, 
Trotebridpe Water Cc., 44 L. J., Ch. 645 ; L. IL 
10 Ch. 459 ; 33 L. T. 137 ; 23 W. 11. 641. 
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♦ccrtaam works nre p^ivcE, and it is provided that corporation was under an act empowered to 
■the i. 33 <Ie 3 -talvcrri shall make fall comi»eusation to make a conduit for water through a held at- 
rail parties interested for ail damages sustained by some distance below the surface HeW, that ic 
■them throutrh the exercise of such ]jowers. In was not necessary for it to make compensatum 
the execution «.f works authorised by a local act, for damage by severance of^ imnerals where it 
A iro d- uratM' wns Tint reonired bv the nrorisiuus or. the \\a,tei- 


.of B., and drained oli water winch inui acciinui- urn /-ici ; u, xi. j. / i:...]. ^ .v.. 

lated ill the well. Upon a complaint by B., ; 44 L. J., Ch. DG ; L. h. lU Un. M L. T. 4j > , 

loefore justices, in order to recoA'cr compensation , 23 W , R. 100. ^ 

fovt.l,e‘(lanmgeshchadHustau.c,l, A.wasor,ta^^^^^^ Mines-Prospsetive Prevention of Working 


•to jiay Irer a sum of money and costs : 


rrising the execution of the works, had ^n woriang or a mum ov ^ 

Tpasswl, the claim for compensation cmild not be roservoii- cannot 
■iustainod. A>w Bin;- Co. y. Jolnimn. 2 El. ^ \ 

"niVb4)V t'a t: 

1 L. i. 29« , 3 . K ^ - j - 325^H. L. (E.) 


Purchasable Interest — What is.]- 


.. V' ■■■- X VW **w« ■ J V. J.. 

rration under its local waterworks act, with which Injuries IJ'ue to Defective Works. 

’■were incor[)orated the Lands Glauses ilsct, hS4o, ^ -n WTian Arbi- 

;and the Waterworks Clauses Act. 1S47, wa.s Action for DaiMges-men ^oweS AiDi 

•emixiwered to purcliase, enter upon, take, use, tration.]— A 

.divert and appropriate certain streams, one ol '"Sreol \utli b.,on 

which, arising at a distance, oavno down to and iiig his oppo.mon to 

■turned a mill, of which plaintiff was tenant for ''2 

life The corporation irave tile owner notice of acre, mclndmg dam.i,„c loi ^ . 

■their intention to take-and divert the whole of f PfJ' 

the stream, and actually diverted part. lu pm- from the water t®' °J 

isuanee of an agreement ma<le between the par- house or dwelluig. 

ties, two valuers were appointed (in accordance or his tenants all loss o •" 

with <) af the Lands Clauses Act, 1843), to ltion of the intended u oiks might cause ^ 
lassels the oompensatioii to be paid in rosiioet of I property p ^ 

the damage, bith pi-eseiit and future, caused by | or them which the P;-^ '> 

•A.he ahsti-aetion of the whole of the stream. The of ',he oompaiiv, 

valuers disagreed, and a tliird valuer was ap- caused by the b,l 

-norated bv justices, with the consent of both the damage in*, 

parties who awarded “the sum of 9)5M. 5.v. as arbitrators. The no 

Ihe compensation money to be paiil by the cor- ‘ c^e sJtiA 

fi^ir f ^^.oads ^vas ascerL^I 

.i?.s;rsn.2Sif« 

=acts incorporated with^ it, and that it w.as com- f *“f it ou’^t and further, that by 

peteat to the corporation to pay toi the "hole j- . .^yi-™ reservoir and works autho- 

tstream at once, though they had oiily ip-ertul it.^ b“4ade^by the act, a drain whereby his 

part. Smey. V'p adininin- house akl lands were drained, was 

i37 ; 3 C. 1>. D. <J9 ; SC L. T. 2,9 ; 2o . K. 240 „,^iess, and the, oom- 

Hcti, also, that the partie.s Sfin“°to“theh* duty^^^^ 

Hinder s. 9 of the Lands Clau-cs Act, < , ^ i-inck were insufficieiitlv drained ; and also tor 

that section applies not only to "f a channS acro,4, and the.eby, and also, 
■‘in tbe occupation of a tenant foi litc . i of the reservoir and works, depriving 

« 3 hased and taken, but also to case.s of comptnsa- ^ avricultm-al road, forming a 

vtion for permanent injury to such , lands, the him o the use 

words “skh lands” in that clause being eciuiva- S in lieu of it;, and also 

fieM. to lands so occupied. II. suosi , - obstructing a public 

Held, also, that the agreen'ient bet\Aeen the deoiivin^ the use of it, and 

■ parties amounted to a binding agreement, on , po^yticular damage 

tihe part of piaintiiS to accept, and on the .lait -fEold, first, that- the action, was 

,of the oorpomtion to pay, the sum assessed bj L the damages claimed not being 

, ■ TEthe two valuei's, or in case of disagreement, directed bj' act of parliament to be settled 

•sthe third valuer. J&. , arbitration, or such as -were contemplated by 

■.., Bamagehy.Sever^i«ieofMmerals.]-fVhenaUr Whin the scope of the previous agrees 


' ‘ "' ■ '’vV‘V|*V'3BjG'.f - 

' ,• . .V , .ja 
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meiit between the parties. JBlagmve v. Bristol the other half in the same way. Before cora- 
Watericorlis Co,, 1 H. & N. 369 ; *26 L. J., Ex. 57. mencing the work K. obtained the consent of the« 

road surveyor and the trustee : — Held, assuming; 

Kotice of Injury.] — Held, secondly, that K. could, under the circumstances, have been iii 

wn'th respect to the right of action for the damage dieted for the nuisance to the high road, the 

occasirmed by the interruption of the drain and partial obstruction to the highway did not render 

non-substitution of another, it was immaterial the whole proceeding so illegal as to prevent C.. 

that the company had no notice that the inter- who was engaged in it, from recovering damages' 

rupted drain was for the drainage of the house, for a wrong. Ib, 

or that he required another substituted drain ; ^ ^ 

and so also with respect to the interruption and ■ — ^ Stop-cock Box —Aperture uncovered 

non-substttiition of the occupation-road, that it BTiiisaiice.J— -A water company laid a oomuiuni- 

was no answer that he had not required any way cation pipe from their main to the consumer s 

to be substituted. Ih. house with a stop-cock and box in the road ; thiS' 

box was left uncovered, by reason of which a 

Mature of Injury.] — Held, thirdly, that a passer-by was injured. Evidence was given at 

claim against the company for wrongfully and the time that the aperture was dangerous to- 
maliciously raising the level of the water of a passers-by, but the judge nonsuited the plaintiff 
stream so as to prevent its flowing at its accus- on the ground that the property in the box wa& 
tomed speed at the place wdiere it arrived at B.’s in the consumer, and that the consumer was. 
lands, might be a loss or damage caused by the bound to repair it : — Held, that there w’-as evi- 
■ erection of the works, which by the agreement dence of negligence on the defendant’s parr,, 
■was to be assessed by arbitration. Ib. and that the nonsuit was wrong. Str'vte v. 

. , . Southwark and Vauxliall Water Co., 53 J. 

fraudulent Eepresentation to Arhitra- ^24. 

tors,] — A count alleged that B. and the com- 
pany referred to arbitration the amount of com- Cruard to Stop-cock in Service Bipe„ 

pensation to be paid for the damage which he Liability to Repair. ]—V\' here a water company 
should sustain bv the construction of a reservoir alone has a statutory power to break up streets, 
near his house and lands, for which damage the and repair service-pipes and the apparatus con- 
company would have been bound to compensate nected therewith, a duty is cast on the company 
him. and that the amount of compensation de- to keep in repair the apparatus in the street,, 
pended in part upon the height to which the and it is liable to a passer-by for injuries result- 
reservoir would be constructed ; and that the ing from non-repair, even though the service- 


voir to the height of thirty feet, whereas they Q- B. 15 ; [1894] 2 Q, B. 599 ; 9 B, 582 ; 71 L. T. 
either had not determined on the height, or 539; 43W. H. 1; 59 J, P. 5 — C. A. . 


intended to construct it to a greater height, and 
did afterwards so construct it, by reison of which 


■ rire-plug placed in Street — Buty to Keep 


reprcseutatioii the arbitrators awarded to B. much | P B-epair. j A fire-plug had been lawfully fixed 

, ^ .... . ,, . 1 T T . 171 ii hirrnivftv h\r fhp / Ono'irjfi hr rhp* 


less compensation than they otherwise \vould have 
done : — Held, that the count disclosed no cause 
of action, J b. 

Remoteness of Bamage.] — A waterworks 

company under its act laid down one of its 


in a highway by the <]efeadants. Originally the 
top of the fire-plug luul been level with the 
pavement of the highway, but in consequence of 
the ordinary wearing away of the highway the* 
fire-plug projected half an inch above the level 
of the pavement. The lii’e-plug itself was in 


mains along and under a turnpike road, made perfect repair. The plaintiff, whilst passing 
under an act which declared the soil to be in the along the highway, fell over the fire-plug and 
owners of the adjoining land, subject only to the was hurt -Held, that, as the fire-plug was in 
right , to use and mamtain the road. *K. was good repair, and had been lawfully fixed in the 
owner of land on both sides, at a .spot where the highway, no action by the plaintiff would lie- 
road was carried across a valley on an embank- against the deb ndants. ^ Jumt v. Worfbhif/ local 
ment, and wanting to connect his land on either Board (10 Q. B. D. 118) commented on, Moore* 
side he employetl 6., at an agreed sum, to make a v. lamhetk Watern'( rho Co., 55 L. J., Q. B. 304 ; 
tunnel uiuler the read. In doing the work it was HQ. B. D. 402 ; 55 L. T. .^09 ; 34 W. R. 559 ; 
discovered that there was a leak in the main of 50 J. P. ToO — C. A. 
the company higher u]> the road, and on C. 

digging out the earth, the water from the leak c. Escape of Water* 

flowed down upon the work and delayed it, so as i- 

to cause pecuniary damage to C., for which he when no Keghgence.j — A water company 
brought an action against the company Held, having observed the directioii of the act of par- 
that, assuming K. could have main'tained an liarnent in laying down Iheir pipes is not re- 
action against the company for injury to his sponsible for an escape of water from them not 
property, the damage sustained by C. by reason <^‘ii_tised by their own negligence. Bltjth v. Bir-^ 
of his contract with K. becoming "less profitable, ari^>(/ha'm paterworhs 11 Ex. 781 ; 25 L. J.,. 
or a losing contract, in consequence .of the inhiry hlx. 212 : 2 Jur. (x.s.) 333. 
to K.’s property, gave him no right of .action , ^heir precautions proved insuf- 

against theconipanv. Cattle v. Stockton Wafer-’ heient against the effects of a wintei’ of extreme 
works Co.. 44 L. J.*', Q. B. H,9 ; L. R. 10 Q. B. coldness, such as no man could have foreseen, is; 
453 ; 33 L. T. 475. , not sufficiont ,to render them liable for negligence.. 

Ib. ’ . 

Indictable Kuisance.] — The tunnePwas A main belonging to a waterworks rompaipy 

formed by digging through half the width of the burst, and the wuter flooded the plaintiffs!’ 
road, forming the tunnel, and then completing, premises, causing considerable damage : — Heldy 


c. Escape of Water* 

When no Kegligence,] — A wmtor company 


rmage sustained by C. by reason nausea oy ineir own negligence. v. 

with K. becoming "less profitable, ari^>(/ha'm Materworhs 11 Ex. 781 ; 25 L. J.,. 
met, in consequence .of the inhiry hlx. 212 : 2 Jur. (x.s.) 333. 
ty. gave him no right of .action their precautions proved insuf- 


453 ; 33 L. T. 47 
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that the company ])einfy authorised by act of 
parliament to lay the main, and having been 
guilty of no negligence, were not liable in 
< lam ages to the plaintiffs. Greini v. Chclmt 
Water wurlis Co., 70 L. T. 547 — C. A. i 

Damage to Lands by extraordinary Plood I 

—Damnum fatale.]— By s, 48 of the Kirkcaldy j 
and Dysart Waterworks Act, 1867, it was pro"- 
vided that the commissioners under the act, 
■‘should he bound to make good to the Countess 
of Ivothes and her heirs, &c., ail damage which 
may be occasioned to her or them, by reason of 
or in consequence of any bursting, or flow, or ; 
escape of water fram any reservoir, or acpieduct, | 
or pipe, or other work coiniectetl therewith” 
which may be constructed by the commissioners. 
The countess is pro])rietrix of lands situated 
below the site of one of the reservoirs, and 
< luring an extraordinary rainfall a great quan* 
tity of water was continuously discharged from 
the reservoir, through a waste weir into the 
watercourse of a buim, and did mucli damage to 
the countess’s lands, She claimed compensa- 
tion. There was no failure or insufficicnc}’ of i 
the works and no negligence : — Held, i*eversing | 
the decision of the court below (I.ord Blackburn ; 
dissenting), that on the construction of the ; 
above clause the countess was entitled to com- , 
pensation for damage by flood waters from the i 
reservoir, no matter how caused. Bother (Comi- j 
V. K’h'ltcaldy Waterworks Comm}ss(07ier.'i, ■ 
7App. Cas. 694— H.^. (So.) 

Per Lord Watson : Statutory provisions, such 
as here, in a local and personal act must be re- 
garded as a contract between the parties, whether 
made by their mutual agreement, or forced on \ 
them by the legislature. Ib. | 

Absence of Eeasonable Care — Evidence of.] — | 

Although a water company is not liable for the , 
unforeseen results of an extraordinary frost, yet j 
the company is bound to take reasonable care to { 
provide against the consequences of ordinary 
frost. Stcgqles-v. Wvw Bher Co.. 11 W. IL 284. 
Affirmed, 18 W. B. 418— Ex. Ch. 

Where it was known that the effect of frost 
would be to cause the plugs in the water })ipGs to 
start, and thus to let the water out at the side, 
and some precautions might have been taken, if 
not to prevent this, at all events to prevent the 
water from escaping through the soil and no 
such precautions having been taken, the plugs 
started in a frost of extraordinary severity, and 
the water, thus escaping, ran through the soil 
into a cellar Held, that there was some evi- 
dence of negligence on which a jury might hold 
the company liable. Ib. 

Obligation to Cleanse Channel ofEiver.]— A 
company was authorised by its special act to 
construct a reservoir, to divert into it the water 
of the Eiver Muddock and of other streams, 
and from the reservoir to supply through the 
channel of the Muddock sufficient water to 
enable the mills on the river Bann to be 
worked at all seasons of the year ; and these 
works it executed without negligence, and in the 
due exercise of its parliamentary powers. In 
consequence of these works, the channel of the 
Muddock passing near the plaintiff’s land became 
choked, and, for want of cleansing, incapable of 
discharging the increased volume of water so 
sent through it, and the plaintiff’s land was 
thereby, flooded and injured : — Held, that there ; 


j was an obligation on the company to cleanse the 
: channel of the river. Cieddh v. Bunn Uesertoir 
j Co., 8 App. Cas. 480— H, L. (Ir.) 

I d. Pollution of Water. 

I Kot within Statutory Powers— Liability for.] 
j — A waterworks company was authorised by its 
' private act to take and use the water of certain 
springs which supplied a river ujxai the banks 
of which certain mills were situate,. The act 
provided that the company should not abstract 
more than a certain amount of water before it 
laid constructed a compensation reservoir for 
storing the water during floods for tiie benefit of 
the mill-owners. Tlie act guive the company 
comi)u]sory powers for acquiring land, streams- 
and springs for its undertaking, and }>owers to 
accjiiire by consent lands for constructing its- 
compensation reservoir. The act contained n 
reservation of the rights of the owners and oc- 
cupiers of any lands, mills or works, to the use 
of the waters of the stream, except so far as- 
provided and declared by the act. The Water- 
works Clauses Act, 1847 (10 & 11 Viet. c. 17), 
was incorporated with this act. The company 
constructed a compensation reservoir, and a sub- 
sequent act of parliament which gave it further 
powers, including powers of emptying and cleans- 
ing the reservoir, recognised this reservoir as a 
sufficient compensation reservoir for the luill- 
ownez‘s, and directed it to be maintained. The- 
owner of some dye works situate on the river 
below the reservoir filed a bill against the com- 
pany, complaining that the effect of the reservoir 
was to make the water of the liver more muddy 
than it was before its construct inn, and to rcmler 
it unfit for the process of <lyeingq and prayim;: for 
an injunction to restrain the company from fijul- 
ing the stream. I’hese allegations bein.g in the 
jmigraeiit of the court estjiblir-he<l : — Held, that 
the acts gave the company no power to foul tlie 
water ; that the compensation clauses in the 
Waterworks Act, 1847, did not apply, inasmuch 
as the injury was such as the company was not 
authorised to commit ; and that the owner of 
the dye works was entitled to an injur, cl ion. . 
Clours V. Staffordshire Potteries Watenvoikit^ 
Co., 42 L. J., Ch. 107 ; L. li. 8 Ch. 125; 27 L. T. 
521 ; 21 W. B. 32. 

Assessment of Damages,] — The plaintiff 

was owner of two dye works, which were situate 
upon the banks of a river, and had carri-; d on 
flourishing businesses until the construction of a 
reservoir by the defendants higher up the river.. 
The consequence of the construction of the 
reservoir was that a deposit of iimd was formed 
at the bottom of it, which, escaping into the 
river, so fouled it that the water becair.e unfit 
for use in the plaintiff’s works, and the business- 
consequently fell off, until the plaintiif was- 
obliged to sell the works very much below their 
former value. The plaintiff brought an action, 
and the judge at the trial directed the jury tc- 
find a verdict for the plaintiff, and the jury 
awarded 400?. for damages and 1,000?. for the 
depreciation of the property. On motion for 
a new trial :-=-Held, that the plaintiff was not 
entitled to recover aziy thing for the depreciation 
of his propei'ty, and that the rule must be made* 
absolute for a, new trial, unless he would consent 
to reduce his damages to the 400?. lawfully 
recoverable. Tatton v. Staffordshire PoUerie.%. 
Watericorks Co., 44 J. P. 106, 
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e Bates. company, and not to prevent a neighbouring^ 

landowner from making a legitimate use of 
iS(^e Bates and Eating. , water running upon or percolating through his 

land before it reaches the company's supply, 

3, Eights against OTHEE Peesons. and becomes part of their imdertak^^ 

more Y, Riclhards (^i H. L. Cas. 3-10) discussed. 
User and Diversion of Water,] — A water- Bradford Corporatioii v. Bicldes, (54 L. J., Ch. 
-works company purchased a mill on the upper 759 ; [1895] A. C. 587 ; 11 E. 28f> ; 73 L, T. 353 ; 
part of a stream, and thereby became riparian 44 W. R. 100 ; 60 J. 1\ 8 — H. L. (E.) 
owners. They collecte<l the water from the A local act authorised a company to enter 
-Stream i^ito a reservoir and applied it for the upon lands wdtliin a manor, and to dig and 
purpose of supplying a neighbouring town with search for any spring of water, and to convey 
water. A canal company being the riparian the water from such springs into a town for the 
•owners lower down the stream, finding their flow use of the inhabitants of the town and tlie 
•of water affected, brought a wSuit for an injunc- shipping in the harboiu'. It provided that the 
:tiou, and the waterworks company by their company should not take the water from any 
pleadings claimed the right to use the water in spring, streams or ponds, so ns to deprive the 
ctlie manner complained of : — Held, that such occupiers of the lands of water for their own 
user of the water by 1 hem was neither a user in necessary uses, and for the cattle <lepastiiring 
‘Coniiection with tiie'teiicment of the waterworks therein. The company had power to lay down 
company, nor a reasonable user such as an upper pipes, and the inhabitants, with the consent of 
iviparian ownei’had a right to make, and that the the company, might obtain the water by pipes, 
‘Canal company was entitled to an injunction to to communicate with the company’s pipes at 
A'cstrain such user of the water, Swlndoti Water- certain charges, according to tiie bore of the 
Co. V. W'ilh and Berlin Caml Navigation pipes : — Held, that the owners or occupiers of 
€o., 45 L. J., Oil. 63S ; L. R. 7 H. L. 697 ; 83 lands within the manor were not xmevented by 
L. T, 513 ; 24 W. E. 284, the act from sinking wells in such lauds, though 

A canal company was established by acts of the effect might be to draw off the water from 
ajarliameut which gave them the right of taking the company’s springs, Sontli Shields Water- 
•water from streams within the distance of 2,000 toorhs Co. v. Coolmm^ 15 L. J., Ex. 815. 

Yards, for the purpose of making and maintain- 

ing their canal Tliey purchased a mill on the ^ ^ p Water-l-The ab- 

istreain in question, and so became riparian . i 

■owners. They afterwards ceased to use tl,i mill : ractio i ot water from a natural stream, openly 
—Held thatbv the ourchase of the mill they and under a claim of right, fur a period of twenty 
■tioqulml at tl rigir inotdent thL^in life J'gfs, to a tenement not abutting on the stream, 
■same way as such rights would have been ao- T I’"/® 'tit r n 

<iuircd by a private indiyidual, and not fettered *! 

•or restricted within the limits of their statutory rCT 'iSiwr o'o T t ’74.’m’ ’ 

:powers as 0 canal company. JJ. ■’ iOO ; 10 Jur. (i,.s.) lOOo ; 10 L. 1. Tib. 

A water company, who were authorised in 1869 

l)y their act to inake a reservoir with a dam Covenant not to Supply Water within Com- 
.across a stream, and to impound all the waters of pany’s District — Breach.] — The .B. company, 
Ihat stream and of other streams then flowing possessing sprij gs of water of their own, cove- 
"into that stream above the dam, and so became nanted.upon selling to the A. company a portion 
•owners of ilie reservoir through the site of which of those springs, to take from the A. company 
the stream origimiliy lio wed, have the right to the entire supply of water they might refiuire for 
;stop any person from divei’ting the water, which certain specified purposes, and that they would 
.,at that time came down, or but for a stoppage not supply any of the places (their own premises 
would come down a,.s part of that stream or its forming part of the district) which the A. com- 
>fcributaric.s above the dam, and as to which the pany was authorised, to supply by act of parlia- 
•jperson diverting coiihl have been restrained from ment. The B. company afterwards leased^ a 
.continuing his diversion at the suit of a lower portion ot their premises, Ihroagli which portion 
ffiparian owner, but not to stop any person using their own stream of water ran, thus supi'ilying 
••water above who had a right to do so at the tinie their lessees with water from this stream : — 
ibeir act was passed. Brgntbo Water Co, y. Hekl, that the B. company -svas precluded by the 
Lesters Lime Ch.^ 8 H. 329. covenant from using their owm. supply of w'ater 

A pez-son who znakes an artificial cutting, and for the ])urposc.s for which they had sti]mlate<.l 
■.'SO brings water to a stream which' did not go to take water from the A- comjiany. Martle- 
there before, can prima facie cut it off if he Gas and Water Co. v. Wed ILirtlejmd 
xcliooses. Ih. Harbour and Railway Co., 12 L. T. 866. 

Held, also, that it could not be decided, in the 

Bight to Percolating "Water— Construction absence of the lessees of the B. company, whether 

•■lof Company’s Act.]— Where a statute provides the supply of water furnished to them by the B* 
that it slu'dl be unlawful for a person other than company could be stopped, but the court <hh cctcd 
.a company authorised to supply water to a town an inquiry as to what dama,^estheA.company 
to divert, alter, or appropriate*^ in any manner had sustained and was sustmning, by reason of 
‘Other than by law they may be .legally entitled, the B. company supplying their le.:isees with 
■water flowing fiom particular springs, and water. Ih. 

‘declares that, in the event of any pei’son'so A delay of twelve years in making the com- 
.doing, and failing to restore the springs, on plaint diil not amount to acquie.scence, or to an 
r'eceivizjg notice from the company, he shall be abnndoznnent of the plaintiff's rights, 1 b. 
liable to a tine of 5?, for each day until restora- Upon a contract by a water company in 
lion is made ; the object of the statute is, to, give Scotland to supply a town with pure and 
|>rotection to the supply of water acqiiired by. wholesome water, at a certain rata of charge^ 
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in consideration of tlie privilege to do so 
exclusively, the company insisted that it was 
entitled to prevent the use of salt water coining 
from the sea. and for that purpose sought an 
intei-dicL or injunction, which, however, was 
refused, il'he refusal was corilirme<l on appeal 
Ijj the house of lords. Shafv\^ Wtiter C\k v. 
<6ri’et^nocli, 2 Macq. H. L. 151. 

Right of Support — Right to Work Minsrals — 
Bamage.] — By an. inclosure act, the common 
lam Is of a manor, the fee simple of which, with 
the mines and minerals thereunder, and power 
to work tlie same, liad previously been vested 
in tlic lord of the manor subject to certain 
rights of common of pasture, were enclosed 
and divided into allotments. The act provided 
that the lord of the manor should enjoy all mines 
and minerals as fully and freely as if the act had 
not passed, without {laying ilamages or making 
^3atisfaction for so doing, ami empowered him to 
make all convenient ways, and fur the purpose 
to remove fences, trees, or other obstructions. 
The act further providetl that the annual rental 
of 500 acres (out of about 20.000) should be set 
npart to provide for the com].)cnsation to which 
the allottees might thereafter be entitled, any 
deficiency to be made iip by means of a rate 
levied on the allottees. Afterwards the plain- 
tiffs, a waterworks company, incorporated under 
4111 act of jiaiiiameiit. which incorporated the 
J^ands Clauses Consolidation Act, 1815, and the 
Waterworks Clauses Act. 1847, purchased com- 
pulsorily from the representative of the allottee 
land forming part of one of such allotments, 
4ind constructed a reservoir thereon. The 
defendant, claiming title under the lord of the 
manor, gave notice to tlie jilaintifis of his inten- 
tion to work the coal under such land within 
forty yards of the reservoir. The plaintiffs did 
snot olier to purchase the minerals, and the de- 
fendant worked the coal acconlhig to the usual 
course and pi’actice of mining, and thereby 
< 5 ause(l damage to the reservoir. The plaintiffs 
^siied in respect of such dama.ge Held, that the 
inciosuro act did not empower the lord of tiie 
manor and his representatives to work the 
minerals in such a maimer as to let down the 
surface .Held (by Gave, J.), that the plain tit's 
iiad purchased the whole of the allottee's 
interest, namely, the ownership of the surface 
together with the right of support, and the 
defendant had only the same rigid as he InuL 
had before the purchase by the plain tits, 
fiamely, the right to work the minerals, leaving 
.•sufficient to support the surface, and therefoie 
the plaintiffs were entitled to recover : — Held 
(by A. L. Smith, J.), tliat, as at the date of the 
purchase by the plaintiffs the suiface and the 
minerals were vested in different owners, and 
the plaintiffs had purchased compulsorily from 
the owner of the surface, and ^had given no 
notice to treat in respect of the minerals, all that 
they were entitled to was the ownership of the 
surface, without any right of support as against 
the defendant, and "therefore they had no cause 
of action for damage caused by the working by 
the defendant of the minerals according to the 
•usual course and practice of mining, and were 
not entitled to recover. Consett Watemorhii 
€ik V. lUtson, n Q. B. D. 318 ; 60 L. T. 360 ; 63 
J, F, 373. ^Reversed on another point, 22 Qt. B. D. 
702— O.Ai' 

:Hmes— Deposit of Plans*] — The deposit of 


plans of their underground works, pursuanf* 
ss. 19 and 20 of the Waterworks Clauses Act, 
1S47, is a condition precedent to the right of a 
com|,>any incorporaterl under that act to reetjvcr 
for injuries caused to their pipes by the onlinmy 
and usual workings of a subjacent mine. Smta, 
Sfaforfhhire WaletnmrJiH Cu. v. 50 L. J., 

Q. ]B. 255j 57B. T. IIG. 

Reservation of Mines and other Minerals 

■ Whether Clay is included in “ other 
Minerals,’^] — Section IS of the Water- 
works Oiauses Act, 1847 (10 cV: 11 Viet. c. 17), 
provides that “ the undertakers shall not be 
entitled to any mines of coal, iroiisione, .slate, 
or other minerals under any land purchased by 
them.” The appellants, by virtue of the act and 
a conveyance containing a reservation of the 
“ whole coal and other minerals in. the land in 
terms of the Waterworks Clansos Act, 1847,” 
purchased from the mspondent a parced of land 
for the purpose of erecting vvater works. Bnder 
the land was a seam of valuable brick clay. The 
re.spoEdent worked this clay in the adjoiniiig 
land, and having reached the ajipellants’ boun- 
dary, claimed the right to work out the clay 
under the land purchased by the appellants : — 
Held (Lord Herschell dissenting), that common 
clay, forming the surface or sab soil of land, was 
not included in the reservation in the act, and 
that the appellants were entitled to an interdict 
restraining the respondent from working the clay 
under the land ])urchascd by them. Gln.vji)W 
(Lord Prormt) v. Piirie, .58 *L. J., P. C. 33 ; 13 
App. Cas. 657 j 60 L. T. 274 ; 37 \V. K. 627— 

H. L. (So.) 

Injury to Pipes by Railway Company— Interest 
in Land.] — A railwa}" <oui])any, under the 
{lowers of an act of {>arliaiiieiit. took larul iu 
which were laid certain pipes belonging to a 
waterworks comiiany. These pipes were not 
removed by either of the comjianies at the time 
the railway company took the land, but the 
ground in which they lay was overlaid by that 
com})any by additional soil to the depth of 
several ’feet. 8ub.setjuently, the railway com- 
pany, in tunnelling through the grouiul, came 
upon the pipes and removed them, but did not 
hand them over to the waterworks com{)aiiy or 
pay them their value. On these facts they took 
proceedings under the lands clauses and the 
railways clauses acts for settling the amount 
of compensation to which they were entitled as 
for an injuriously affecting their intere.st iu the 
land : — Held, that the facts stated gave them 
no interest in the laud, and that they conse- 
quently could not maintain proceedings for com- 
{lensatioii for injuilously affecting it. ' Sew 
River Co. v. ^IkUaiul II 36 L. T. 539 ; 25 
W. R. 502— 0. A. 

4. Supply of Watee. 
a. General Powers and Duties. 

Supply foJr. a Township— Amount.]— A corpora- 
tion obtained parliamentary power to collect all 
the water from the gathering grounds of a district, 
but was bound to supply to a particular township 
not less tban 25,000 gallons, or more than 75,000 
gallons of water per day, at the price of i\(l. per 

I, 000 gallons, and the amount to be supplied be- 
tween the inazimmn and minimum limits was to 
be at the option of the purchaser : — Held, that 
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ipply of more The company demanded, in addition to the 
le purpose of ordinary water rate, an extra charge for the 
ne&ihouring supply to this bath, on the ground that a supply 
. T. Sootkill for such a purpose was not a supply for domestic 
Affirmed 31 purposes within the meaning of the act :---Heldy. 

’ that the company were not entitled to make such 
formed for sapplying extra charge. Weaver -v. Cardiff Corporation,. 
■hioh contained no 48 L. T. 908 ; 47 J. P. o9J. 

y VV.X. TJse Of Water to wash Carrlage-j-Water 

act which declared for domestic use supplied under the provisions of 
'ith respect to the a waterworks act, to the occupier of a house, may 
• • be used to give drink to a horse anci to Avash a. 

horse and carriage kept by the occupier for hi& 
own use in a building near his dwelling-house; 

1 in the same curtilage. But^hy v. (Jhed^^eld,: 

which I W’dtV'ViooTlis a fid Liylit Iti. bh A El, 
27 L. J.. M. C. 174: ; 4 Jur. (N.s.) 757 ; 
0 W. Ik 515. 

Insufficient Supply — Hot Weather— Hnavoid* 
able Cause.] — The I. company complained of the 


the township might enforce the su 
than 25,000 gallons per day for th 
selling part of it at a profit to a : 
township. Ilalifiix Corjmratum 
Ujjper Local Board, 30 L. T. 513. 

E. T. 6. 

In 1845 a company was 
water to a town, under an act w 
provision for supplying water at high pressure. 

In 1850 the works of that company were autho- 
rised to*be extended by an a ' 
that the 1 0 & 1 1 V ic t. c. 1 7, w 
construction of the waterworks, should be mcor- 
porated therewith. In 1855 a new company 
was formed for the better supplying with water 
the same town, the suburbs, and the parishes | and 

and places adjacent thereto, by an act, , 

enacted that the 10 & 11 Viet, c, 17, should, j 171:) 
except as therein otherwise provided, be incor- 
porated "with and form part of that act ; and 
that the water to he supplied from any pipe of 
the company need not be constantly laid on 
under pressure. In 1856 the two companies . . 

were amalgamated under an act which contained The water company 
a general provision incorporating 10 & 11 Viet, and 43 of the 
c. 17, therewith Held, that the amalgamated prevented by frost, 
compkny was not liable to the high-pressure imavoidable-cause o: 
obliiation contained in 10 & 11 Viet. c. 17, ss. 35 found that the cans 
and 42. Pimicll v. WoK^erlumcpton Kew Water- avoidable Held, 1 
^oork« Co., 10 G. B. (If.S.) 576 ; 4 L. T. 513. 


in available undertakers are ; (1) to fix and maintain hre- 
} and does plugs ; (2) to furnish to the town coniinissioners. 
khe former a sufficient supply of water for certaiii public** 
yeharne, 50 purposes : (3) to kee}) their pipes to whicli fire- 
plugs are fixed at all times charged with water 
at a certain pressure, and to allow al I persons at 
raCharge.'] ail times to use the same for extinguishing fire 
pany, w^ere without compensation ; and (4) to supply to eveu-y 
y w'^ater for owner or occupier of any dwelling-house, having 
,nts of the paid or tendered the water-rate, sufficient wnter 
so provided for domestic purposes. By s. 43, a penalty of 10k 
should not (recoverable summarily before two justices, who 
is, or public may award not more than half the penalty to 
n his house the informer and are to give the remainder to 
ter service, the overseers of the parish) is imposed on the 
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undertakers tor the iiejj^lect of each of the above 
^luties, anJ for the neglect of (2) and ((■) they 
are farther to forfeit to the commissioners or 
ratepayer a penalty of 40.y. a day, for each day 
during which such neglect continues after notice 
ill writing of non-supply. A person brought an 
action for damages against a waterworks com- 
pany for not keeping their pipes charged ns 
required by the act, whereby his premises situate 
within thedimits of the company’s act were hiiriit 
<;P)^vn : — Held, that the statute gave no right 
of action to the party. AtJiiimfi v. Ab/crrA-dc 
Gatraliertd Water Co.^ 48 L. J., Ex. 775 ; 

2 Ex. I). 441 ; 3G L. T. 761 ; 25 \\b IL 71>4-- 

C. A. 

Penalties, by whom Eecoverable.]— Upon 

the true construction of the Metropolis 5-Vater 
Act, 1871, it is for the metropolitan authority of 

the district, and not for an mdividual ^^^use- _ 

holder, to proceed for penalties under the act. | requiring him to put diovn such valve 

xV householder aggrieved by aiiinsutlicient water ; v. JhMhXsfone Water mrrhii fh., 5U L. J. 

•supply can only recover penalties under J3. 4.> or ^ — - 

the Waterworks Clauses Act, 1847. Jifjfhi v. 

Itad London WaterioorltH Co,, 65 L. J., M. C. 

<10 ; [1896] 1 Q. B. 446 ; 74 L. T. 141 ; 44 W. R. 

446 ; 18 Cox, C. C. 235 ; 60 J. P. 230. 


! By the Waterworks Clau'^es Act, ss, 

; 51. and 52, any owner or (K!cupier of a 
I house wishing to’' have water is eiupuwered in 
■ put down a coinmiiiucntion between his 

I premises and the company s nniin, t*) veiih>vn it, 
i and to break up tiie streets for any siicii pnr- 
' pose. By the Folkestone Waterworks Act, 1888 
= (51 k 52 Viet. c. xxv.).ss. 5 and ik tlic (■.ouipany 
‘ are directed to afford a constant, instead oL, as 
before, an interniirteiit supply nf wrJm', and per- 
mission is given to the cornpaiiyto aitac'^ a str.p- 
! valve to the communication pipe <nitsaie of and 
at or near the point at which it eniiu’s the 
premises of the consumer : — Held, that die re is 
no obligation upon the ^consiimer to ]>ut down 
such sto]>“Valve into his communication pii»e, 
or to pay for it when put down by the company, 
and that the company were liable to a jHaialty 
for cutting of! the' w:iter from the preuii'.es of a 
consumer' who neglected to com|,dy wiili a 


H'fira V. If- . 

, il. C. 65 ; U Q. B. D. 334 ; 62 L. T. 321 ; 3S 

! W. R. 426 ; 54 J. P. 628. 


Supply hy Meter— “ Consumer of Water.’^] — 
The words “any consumer of water” in s. 41 of 
the Hew River Company’s Act, 1852 (15 cS: 16 
Yict, c. cix.), mean, not any person merely 
desirous of being a consumer, but a person who 
is actually consuming water or who at least is 
<iiititied to demand a supply for his consumption 
and is taking the necessary steps to obtain it, 
and is therefore not entitled to require the com- 
pany to supply by meter the water for domestic 
purposes as well as the water for other purposes. 
Coolie V. Sew ILvee Co., 59 L. J., Ch. 33H ; 14 
Ai.p. Cas. 69S ; 61 L. T. 810 ; 54 J. P. 260- 
H. L. (E.) 

Bwelling-house.”] — Semble, that any 

house in which water is required for domestic 
purposes is a dwelling-house ” within the mean- 
ing of s. 35 bf the act, though no person sleeps 
orAakes meals there. S. C,, 57 L. J., On. 383 ; 
38 Ch. D. 56 ; 58 L. T. 830— C. A. 

Cutting off-Temporary Stoppage to re^nedy 
Xeakage- notice to Vestry -■ Public Health 
(London) Act, i891.]-™A water company, which 
•smndied' a cei'tain dwelling-house witii water, 
turned off the water solely in order to prevent 
waste o£ water through a certain leak iii the 
s-'vviee pipe Held, that upon the facts a magis- 
trate was instifiod in coming to the eonclusion 
that there was no “catting off" of the water 
supiilY within the meaning of s. li of the Public 
Health (London) Act, 1891, and, therefore, there 
was iioiiecossitv for the water company to gte 

notice under that section to the sanitaiy antho- 

ritv. YmtKj v. S-iiitliwivk awl T II atei^ 

On. 5 B. 432 : 69 L. T. 144 ; 41 \V . E. <>22 ; nt 

i. i’. 806 . 

railore to provide Stop-valve in Commn- 

axioation pipe-Obligation of Consumer to Pro- 
vide.! -By the Folkestone Waterworks Act, l bob, 

/21 Viet. c. X.). s. 14, persons supplied with 
kater are directed to provide proper “I? 
cocks or other necessary apparatus ot 
.con.struction for regulating the "Y g 

that the water may be properly diawn ott 
^mi effectually prevented from running to waste. 


Obligatioa to Provide Meter— I^ailure to 

Pay or Tender Eate in Advance,] —The special 
act of a water company pnnided for the siipi;>ly 
of water to the inhabitants of the district for 
** familv use” at certain rates calculated on the 
rental of the house supplied. The act contained 
further provisions for the sup})Iy of water tor 
schools, manufactories, kc., Ac., and for other 
purposes than family consunqition, and tor 
baths, &c.. and for the purposes of any trade or 
business whatsoever, at certain rates ]>crtlioiisand 
cTallons. The supply of water under these latter 
provisions having been held obligatory upon tae 
compaiiv unless prevented by causes bey<.)iui their 
control -—Held, that there being no provisioii in 
tlie special act throwing iqioii the consumer the 
obligation of providing a meter to mca^uie the 
water supplied for the piu’poses ot a oath, no 
such obligation could be iniplie<t truni s. 14 oi 
the Waterworks Clauses xV.ct, j86o, iiicorporated 
with the special act, which section provuies that 
where the undertakei’S are avdiioriseLl by the 
special act to supply water hj measure they may 
let for hire to any consumer of water so suppiiea 
any meter or instrument for 
quantity of water supplied. 
worhii On. v. Cartnr, 51 L. J., M. O. Ui ; 8 L.. 1>. 1 . 
632 ; 30 W. K. 8S9 ; 46 J. P. 548. 

The occupier of a house within die distiict ot 
the above-mentioned company htia a bath con- 
nected by means of a pipe witli tne house 
cistern, to which water was conveved trom the 
company’s mains for “family use." Ihe com- 
pany required him to put up a meter lor the 

purpose of measuring the water use^ tor dhe 

bath, but he ref used to do so. He had paid to 
the company in advance the proper amount in 
respect of the water supply .for “ family nse^ ' tor 
the quarter ending the 21)th ot bepmmbei, but 
had not paid or teinlered any sum in respect ot 
the water supply to the bath during sucli perioa 
The company in consequence ot ins retusai to 
put up a meter or disconnect the bath cut off 
the communication pipe their main to his 

house upon the 20th of September. On the 2Jth 
of September, having cut off 
ing the cistern with the bath, but not the wnste 
or outlet pipe from the bath he gave notice to 
the company of what he had done and 
! the company' in advance the proper amount foi 
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tbe supply of water for “ family use” during the Sheffield waterworks company was anthorisetl 
ensuing quarter, but did not restore the com- to receive payment by measm-e and not by a 
mimication pipe between the company’s mains rate for water supplied to fixed baths in |>riyate 
and his cistern. The company refused to restore houses. There is no express provision in the 
the supply on the ground that he bad not cut principal or general acts as to how the water 
ofi the waste pipe from the bath, which he for such a purpose is to be measured, or whether 
refused to do. The supply of water was not the company or the consumer shall bear the cost: 
renewed till the 4th of November, when the of providing a meter for measuring the water., 
company restored the communication pipe under but by the Waterworks Clauses xVet. 18(18, s, 14,. 
protest Held, that the company were not where the company supply water by measure, 
entitled insist on the consumer’s providing a they may let to a consumer a meter for such 
meter, but that they were not liable to a penalty remuneration in money as they may agree upon 
under the Waterworks Clauses Act, 1847, s. 43. —Held, that a consumer taldiig water from the 
for not supplying water during the period company for a fixed bath in his private house 
between the 26th and the 29th of , September, was bound at his own cxpens(3 to measure the 
inasmuch as no payment or tender in respect of water so used by some automatic and self-regis- 
the water supply to the bath for such period had tering meter or other instrument, or in some 

been made. But held, that the company were oC ' " ' 

liable to a penalty in respect of the period sub- ai 
sequent to the 29th of September : that they T 
had no right to refuse the supply of water after 2i 
that date, and that they were not justified in 
cutting off the supply, ai 


Eeinstating Supply of Water after being Cut 
f for ISTon-Payment of Bates.] — A tenant of 
•emises supplied bj a company with water 
having failed to pay the water-rate, the com- 

Hon-payment of Bate,] — P.’s landlord pany, '’under the powers conferred upon them by 

had agreed to pay water-rate, and had duly paid s. 74 of the Waterworks Clauses Act, 181-7 (lU 
it, when P. received notice to quit. P. refused 11 Yict. c. 17), severed the communication with 
to quit, aud the landlord requested the C, water- their main pipes. A subsequent tenant de- 
works company to cut off the water, which they manded a supply of water for the same p>re- 
did without any notice to P. : — ^Held, that the raises, tendering to the company the current 
magistrate was wrong in holding that the com- quarter’s rate and the estimated expense of 
pauy had acted in contravention of the statute restoring the communication, but the company 
50 & 51 Viet. c. 21, s. 4. Clielst'a Watenoorlis refused to supply the water until the arreans. 
Co, V. Panlet^ 52 J. P. 724. due from the former tenant were paid. A 

magistrate having convicted the company under 

Action by Tenant for.] — Where a dispute s. 43 of the Waterworks Clauses Act for such 

has arisen as to the amount of the water-rate refusal; — tield, that, although the company- 
payable by an occupier of premises to a water were not w^arranted in refusing to su}>ply water 
company (whose special act incorporated the to the incoming tenant until the arrears d\ie to 
Waterworks Clauses Act, 1847), the determi- them as above stated were paid, they could not 
nation of the annual value of the premises be made liable to the penalties imposed by s. 43 
supplied, b^r two justices, under s. 68 of the act until he himself had restored the comumnieation. 
of 1847, is a condition precedent to the right of with their main pipes. ShetHald Waterworks CkK. 
the occupier to sue the company for cutting off v. Wilkmaon, -iS L. J., M. 0. 145 ; 4 C. P. 1). 410. 
the water, and for the amount alleged to have 

been paid in excess. Wyti7ig v. Past JLondon Jurisdiction to Compel,] — A com]3any* 

Waterw&rks Co,, 1 Cab. & E. 331. was established by act of parliament for supply- 

' ing the inhabitants, of several districts with 

Injunction to Ees train.] — Where there is water, at such terms as they should mutually 

a dispute as to the annual value of a tenement for agree upon ; and a subsequent act provided, that 
the -purposes of water-rate, and the waterworks the company should only demand reasnuablc 
compaiiy threatens to discontinue the supply, sums : — Held, that a court of equity had no 
the court has, by virtue of the powers conferred jurisdiction, upon an offer to pay either a rea- 
upon it by the Judicature Act, 1873, s. 25, sub-s. sonable price or that wliich was originally 
3, jurisdiction to grant an injunctionj nothwith- agreed upon, to compel the company to continue 
standing that the Waterworks Glauses Act, 1853, a supply to any inhabitant Ijoyond the term of 
provides (s. 68) for the determination of such his contract, or to restrain them from discon- 
disputes by two justices, and imposes (s. 43) tinning such supply until tlie decision of the- 
upon the company fixed penalties for refusal to question by a trial at law. Weale v. Uest 
supply. Ilaywanl v. Pad Limdon Waterwoidis Middlesex '’Waterworks Co,, 1 J. & \\k 358. See 
Co,, 54 L. J., Oh. 523 ; 28 Ch. I). 138 j 52 L. T. Eoddesdon Q-js ami Colie Co, v. Ilasehoood (6 
175; 49 J. P.452. C. B. (N.s.) 239 ; 28 L. J., 0. ?. 268; 5 Juie 

The court, however, in such a case, will decline (Jif.S.) 1013 ; 7 W, B. 415) as to the right at law* 

to grant an injunction, except pending the pro- in the analogous case of gas. 
ceedings before the justices for the settlement 

of the dispute, or upon an undertaking by the Duty to Supply Pure Water — Water Pure in 
plaintiff' to commence the proceedings within a Mains, but Oontaminated in Consumer's Pipes. J 
short period. The discontinuation of a water — Undertakers for the supply of water to 


■Undertakers for the supply of water tf> 
supply* by a London waterworks company is an Huddersfield were bound on certain conditions 
injury sufficiently . irreparable to support an in- to cause pipes to be laid down and wmter to be 
junction. Ik, brought to every part of the town, and by s. 35 

' ' . ' . ' of the Waterworks Glauses Act, 1847 (lO II.. 

■ Cost of Providing or Hiring YicL -c*. 17), ‘Ho provide and keep in the pipes 
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to be laid down by them a Hu]')ply of piire and ' 
wholesome water, sufficient for the domestic use ' 
of all tlie inhabitants of the town who should be I 
entitled to demand a supply and should be willing ; 
to pay \vater-rate for the same.” By their ' 
special act the undertakers were empowered i 
to make by-laws wdth regard to the consumers’ 
pipes. The by-laws made under this power ; 
prescribed lead as the necessary material for i 
every consumer’s pipe, “not being of cast-iron.” ! 
The undertakers in accordance with their usual ! 
practice at the consiiiner’s rerpiest and cost laid ; 
down communication and service pipes cf lead I 
between their mains and the plaintiffis house. ! 
The effect of the by-laws and of s. 19 of the i 
Waterworks Clauses Act, 1863 (26 & 27 Viet. c. | 
93), was that though the lead pipes might be the I 
property of the plaintiff they were entirely under 
the control of the undertakers, and could not 
without their consent be interfered with by the 
plaintiff. Water was supplied by them to the 
plaintiff which was pure and wholesome in the 
mains but was of such quality that in its passage 
from the mains to the plaintiff’s house it became 
contaminated by the lead and poisoned the 
plaintiff. The plaintiff having brought an action 
against the undertakers for damages for the 
injury to his health alleged a breach of the 
statutory obligation : — Held, that the obligation 
imposed by s. 35 was to supply water which was 
pure and wholesome in the mains and (Lord 
Selborne and Lord Watson dissenting) that 
having complied with that obligation the under- 
takers were not (negligence bung out of the 
case) liable to the plaintiff in this action. Bat 
held, by Lord Selborne and Lord Watson, that 
the undertakers were liable, on the ground that 
the water contained some special and peculiar 
solvent of lead which made it poisonous after 
passing through the leaden pipes, although it 
would have been harmless if it could have been 
drunk direct from the mains. 21ilncs v. Iliid- 
(lers field Qmwmtton^ 56 L. J., Q. B. 1 ; 11 
App. Gas. oil"; 55 L. T. 617 ; U W. E. 761 : 50 
J. F. 676— H. L. (E.) 

Delegation of Powers— Company Able and 
Willing to Supply.]— A waterworks company 
is not, within the meaning of the Public 
He<alth Act, 1875, s. 52, able arul willing ‘‘ to 
supply water within the district of a local 
authority ” unless it has both the necessary 
powers and the requisite supply of water. Mioh- 
mond ^Vatenmrrhs Co, and Bouthwarh and 
Vauxhall WaterworJiS Co. v. Rlolimond Vestry, 
45 L. J., Oh. 441 ; 3 Oh. D. 82 ; 34 L. T. 480. 

When company E. had the necessary powers 
but no water, and company S. had the requisite 
supply of water bat no powers within the dis- 
trict, and company E. sold its plant to company 
S., and certain members of conipany S. bought 
all the shares in company R. with the intention 
of allowing company S. to exercise the powers 
of compeany B. Held, that the powers could 
not be so delegated, and that neither company 
was able and willing within the meaning of the 
' act, and consequently that neither was entitled 
to notice under tlie Public Health Act, 1^48, 
s, 75, or under the Public Health Act, 1875, 

‘ K BigMs against Consumers. 

Taldag Water from TTnoecupied House— lia- 
bility.] — The respondent, a child of fourteen 


years of age, was charged 'with unlawfully taking- 
water from an unoccupied house at H., such 
water being alleged to belong to the appellant 
company. The information" wns laid under 10* 
&: U Tict. c. 17, s, 59 ; but the stipendiary 
magistrate for S., before whom the case was. 
brought, dismissed it on the ground that the- 
alleged offence did not come within s. 51L 
The w'ater company appealed: — Held, that the 
magistrate was right in dismissing the charge,, 
for s, 59 of 10 k, 11 Viet. c. H, under 
which it was laid, provides no penalty for the 
taking of water from an unoccupied imuse. 
Piercf/ V. Pope, 45 L. T. 477 ; 30 W, E. 60 ; 46^ 
J. P. i02. 

Taking Water from a fountain— Dedication, 
to Public,] — A fountain having }>een erected on 
a highway by an individual for the heuelit of a 
town, the" local board of health, as the owners of 
the waterworks, gratuitously supplied the foun- 
tain with water for the use of cattle in the- 
cattle market on marl^et days, and for horses if 
yoked when passing to and fro : — Held, that the 
board might so limit their dedication of the use- 
of the water, and that it did not amount to a 
dedication to the gratuitous use of the public- 
Hildreth v. Adamson, 8 C. B. (N’.S.) 587 ; 30' 
L. J., M. C. 204 ; 2 L. T. 359 ; 8 W. E. 47U. 

A housekeeper, therefore, in the town, who- 
takes water from such fouutnJn, he not having; 
agreed to be supplied with water by the board,, 
is liable to the penalty fixed by 10 11 Viet. c. 

17, s. 59, that act being incorporatetl with the- 
Local Board of Health Act. lb. 

Tampering with Pipe — Liability of Owner.] — 
A., acting as owner of premises, made a contract 
with a water company to supply the preinises* 
with ’^water to a certain height. In his absence, 
his men, to the injury of the company, fixe<l the- 
pipe at a higher level. After it w'as done, A. 
knew of it ; A. wms not in fact the owner of the- 
premises Held, that he was liable to an action, 
brought by the company. 1 Vest Middlesex* Water 
works Co, V. B/iioerkrop, 4 Car. &c V, 87, 

Construction of Agreement.]— An agreement 
wiiereby a mining company mu,lertakes to obtain 
all the water required by them for their mining- 
purposes from a water company,, aiul from nO' 
other person or persons, does not authorise the- 
mining conq^any to obtain a gratuitous supply of 
water for these purposes from another source. 
But a proviso in the agreement that nothing im 
the agreement should prevent the mining com- 
pany "from using any water obtained ^ from the- 
mines or from tiicir 'w^ells or reseiwoirs is not con- 
filled to mines the property of^ the company at 
the date of the agreement. Kimberley ^ Water-^ 
works Co, V. Pg Peers Consolidated Mims, 66‘. 
L. J., ?, C. lOS ; [1897] A. 0, 615 ; 77 L. T. lit 
— P. 0. 

0. Bates. 

i. Amount, how. Calculated, 

“Annual Valued^] — A water company by a. 
special act of 1826 were compellable to supply 
water to certain dwelling-houses , in the metro- 
polis for dorhiBstic purposes at. certain rates per 
cent, per annum, payable “according to the 
actual amount of the rent where the same can 
he ascert^4^d, and wffiere the same cannot be 
ascertaine<|%ocording to the actual amount or 
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tile water where the annual value of the a reduced water-rent by the year for the same, 
-dwelling-house or other place shall not exceed whether occupied or not, the council may com- 
2001. at a rate per cent, per annum on such pound with such owner for the payment of the 
value not exceeding U. ; and where such annual water-rents payable by virtue of the acts in 
value shall exceed 200^., at a rate per cent, per respect of such dwelling-house, at any sum not 
:annum on such value not exceeding 3^.” The less than three- fourths of the annual water-rent 
-occupier oi one of the bouses was lessee for a for the same ; and all such compositions shall be 
Hong term at a ground 3'ent, and paid no rent recoverable in like manner a.s the rents and 
-except the gi'ound rent : — Held, that whether charges authorised by the act are by law re- 
tire later act repealed the provisions of the coverable. By a composition paper, A., as the 
former or not, the case must be dealt with under owner of dweiling-houses let to weekly tenants, 
the later act ; and that the words “ annual agreed with the corporation to compound for the 
value” in the late act meant “ net annual value” water-rates, and in a schedule thereto stated the 
^is defined in the Parochial Assessments Act, “ rental to be 45-. Od. per week, and 3.^. Od. i)er 
1836 (6 & 7 Will. 4, c. 06), s. 1 : — Held, also, week, respectively.” The composition paper 
that “annual value” had the same meaning in contained a stipulation, that, “ if at any time it 
the earlier as in the later act. ColrUl v. Wood should be ascertained that the rental of such 
(2 C, B. 210) commented on. DobK^i v. Grand houses was not truly and correctly set forth in 
Junction. WaterioorliH Co.. 53 L. J., Q. B. 50 ; 9 the schedule, the corporation might be at liberty 
App. Gas, 49 ; 49 L. T. 541 ; 32 Wh E. 432 ; 48 to amend the same by inserting therein the true 
J. P. 5 — H. L. (E.) and correct amounts of such rental,” and might 

^ recover against A. the additional water-rents due 

Annual Back-rent] — By the terms of in respect thereof. The rents of the houses were, 

its special act a water company were to supply in point of fact, Od. per week, respectively, more 
water at certain rates on the “annual rack-rent than the sums stated in the schedule, A. claim- 
.of the house .... if the same be let at ing to deduct that sum in respect of poor and 
rack-rent, and on the annual value if and while other rates, which, by agreement with the 
the same is not let at rack-rent.” An owner tenants, were paid by him': — Hold, that A. was 
mid occupier contended that his house not being not entitled to make such deduction, but that 
let at an annual rack-rent, the water-rates pay- the corporation was entitled, under the agree- 
able by him ought to be assessed according, to ment, to receive the composition upon the 
the annual value ; and that the annual value amount of rent paid by tenants. Itook v. Liver- 
was the net annual value as distinguished from jniol Oorporntlon, 7 C. B. (N.s.) 240. 
the gro^s value or gross estimated rental Held, also, that the production of the compo- 
Heid, that the words in the section “ annual sltion paper, and proof that no demand of water- 
rack-rent ” and “ annual value ” must be treated rates had been made upon the tenants, was 
.as equivalent; that the legislature never sufficient evidence that the composition had 
intended to lay down two scales of charges, one been made, without showing that any entry 
for tenants of houses and the other for owner thereof had been made in the books ' of the 
occupants ; and that an owner occupying his council, Ib. 
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a, mount of tUo rates wbicli an <'>pciii)ier if rated 
woultl have ; nor the ainonnr wliieli liejjajd 
for repairs and insurfuiecs. Mennine;’ of the 
terms ‘‘ annual renf’aiul “nnniial value" dis- 
cussed. Di)hh.s‘ V. Grand Jaurtion Watnra'orlin 
Co. (in C. A.) follow<'d. ^nnth y. Bhanhajliam 
Corporation. 52 L. J., 31. C. -SI ; 11 Q. B. I). VJo ; 
ill L. T. 25 ; 31 AV. 11. ; -17 J. W 315. 

— '.EateaMe Value,]-- By the' speeial pact of; 
a water company, which ineorixanred the 
Waterworks Clauses Act, 181-7, save so far as the 
clauses or provisions thereof were expressly varied 
or exce[)tc(!. th(' company wore obliged to mpply 
water to the occupiers of dwell iug:-houp.'?s for 
domestic purposes at a rate not excecilin,!:? !»/. 
per cent, per annum u[)on the ••annurd, rack 
rent or value*' of tlie premises supplie<h It was 
further pi'ovidcd in a subsequent section of the 
act that the rate should be “ payable according 
to tlie annual value at which the premises 
from time to time assessed to the poor-rate if 
the same were so assessed, or if not, according to 
the net annual val uG of the premises.” By the 
()8th section of the AVaterworks Clauses Act, 
1847, the “water-rates, except as hereinafter and 
in the special act mentioned, shall ^ be payable 
according to the annual value of the tene- 
ment supplied with water” : — Held, that the 
water rate charged by the company must be 
calculated on the “ rateable value,” not on the 
“gross estimated rental” of the premises siip- 
piied with water. Warrhu/tom WaterworU Ok 
Y. Lom/sJutWi 51 L. J., Q. B. 408 ; 9 Q. K B. 
145 ; 46 L, T. S15 ; B1 W. B. 11 ; 46 J. P. 773. 

Garden Attached to Dwelling House.]— Sec- 
tion 68 of the Bristol AVaterworks Act, 1S62, 

enacts that the company shall furnish to every 

occupier of a private dwelling-house vithiii 
their limits a sufficient supply of water for the 
domestic use of such occupier, at certain aniiual 
rents or rates according to the “ annual rack- 
ront or value of the premises so supplied' — 
(by s. 71) not to include, amongst other things, 
a siipplv of water “for watering gardens by 
means' of a tap, tube, pipe, or other such like 
apparatus.” And s. 32 of the Bristol Water- 
Arks Amendment Act, 1805, enacts that, -it 
any dispute shall arise .as to the amount ot the 
annual rent or value of .any dwelling-house or 
premises supplied with water hy the comiwiy, 
such dispute shall be decided by two justices , 
provided that the amoimt of the .anniml rack- 
rent or value to he fi.vecl by such justices shall 
not be less than the gross sum assessed to the 
poor-rate, or less than the rent actually paid for 
such dwelling-house or premises.' A dweiiing- 
house and garden 'in the occupation ot the 
owner were assessed to the poor-rate as • 

»‘(xi’o.ss estimated rental, 240Z., ^ Bateable 

value, 204Z.” It was proved that ^ 

the house without the garden would be 10 pei 
cent, less ; and that the owner contracted to pay 
and did pay II Is. annually for the watering by 
means of a pipe and tap in the garden which 
surrounded the dweUing- house and was occupied 
and assessed therewith Held, upon a case 
stated by the justices, that the 
sum assessed to the poor-rate meant the 
“ gross estimated rental,” and not ■ rateable oi 
' , nit value ; ” and that the 'v^ater-rent was 

able upon the gross estimated rental of the 
including the pleasure garden occupi^ 
' ' with the house, and not merely upon the dwell- 
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ting house itself,. the extra charge for the 
1 supply being for using a pipe and tap. 

WafemvrhH Ok v. Uron, .54 L. f • fL ’ 

; 1.5 vQ. B. D. 637 : 52 L. T. 655 : 19 -T. P. o6l. 

* . In determining the aiiuuai vaiiie id. resi- 
dential fenemerit undter section OS ot the W ater- 
■wdrkB .Clauses Act,.- 1847, .for . the. purposes, of , 
water supply to the ilwffiling-house for domestic 
purposes alone, ii- is not competent to .iu.>tjCGS .o 
exclude a portion of ihe garden occupied and 
ciiiuvcd witii the dwelliiig-house, ^nd thus 
cukail the area to be assessed for waior-ratc. 
The section contemplates the mere valuation oi. 
the existing tenement as the owner and occupier 
, clwoso tn eujuy it. (rramlpinffion 
'< r,i V Buriex. (iB li. -T.. Q. B. tw3 : .1 ^ ^ p 

i 209 ; 70 L. T. 833 ; 4.5 W. K. 08' ; Oi '*■ i 
! 4 . 81 . 


Premium for Lease— Public-House.]— By pe 
sreeial act of a water company it w.as provnled 
that wafer should be supplied for domestic 
purposes by the company at 11 rate per oeii . 
lipou the annual value of the dwelling-houso 01 
other place supplied, that a supply ot w.ater foi 
domestic purposes should not include a supply 
of water for, among other thin^; any trade or 
luannfaclure or business reiimring an extr.r 
sucnly of water, and that the company might. 
fuMiish water for other Uiim domestic puiposes 
on such terms as might be agreed on between 
the company and the consumer. Ihe onrapauj 
supplied water for domestic purposes to a home 
occupied as a licensed public-house. 
paiiv contended that the annual v.alue oi the 
kemisos as a licensed public-house shorikl 
taken as the basis ot the water-rate payable >n 
respect ot snoli supply, and that therefoto the 
fact of the premises ‘ 

premium which Iwd been Paid lor the lease of 
the premises as a public-house ought to be taken 
into consideration in fixing the value. i. 
occupier contended that such \rater-rate should 
be based upon the value of the prermscs tor 
domestic purposes only i-Held, that the cmi- 
teution of the comi>any was correct. 
mUlesex Wtdrrnwhx Vo. v. Coleman, or Colo- 
■manv. M'est J/Mlese.v » "teiWw to.,_o4 J., 

AI C 70 ; 14 Q- B- 529 ; .j2 L. T. o 78 , 33 A\ . B. 
f>l<l 49 J. P. 341. 

Water for Public Purpose — Bate fixed by 
AgTeemeut -HBy the Hew River Company s 

td 1852 (15 & 16 ABot. c. clx.), s. 35, the com- 
mnV iBiist supply houses within their limits 
with sufficient water for domestic purposes at 
certain fixed rates. By s. 38, domestic purposes 
are not to include engines or 
or baths, cattle, or fountains, or 
or drains, or business requiring an extra y 
nf water. By s. 41, the company shall, at the 
request of any consumer of water for .puiiioses 
X Wn tie purposes ^ or m 
which the rates or charges are therein dcioil 
provided or limited, or ^^^^^oirjrwn insto^^^^ 
afPorda supply of water by means of a metei, 
and charo-e tor the same at certain limited rates, 
"according to the quarterly consumption. By s. 
W of the Waterworks Clauses Act, 1S47 (mcoi- 
norSed in the act of 185.2), the undertakers 
kaU TOOvide a sufficient supply of water for 
and drains, for cleansing and 
v^Xinf streets, and for other public purposes 
at rates and upon conditions to be agreed to 
the undertakers or to be settled by ^justices or by 
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an inspector. The Metropolitan Board of Works 
demanded from the company a supply of water 
by meter, under s. 41, for watering the roads and 
gardens on the Victoria embankment, such sup- 
ply tjoiiig recpiired only during one-third of the 
veer and the driest weather : — Held, that the 
eoinpnny was not bomid to afford this supply at 
the limited rates fixed by s. 11 ; but that they 
w'ore entitled to eiaiin rates for such supply, to 
be fixed agreerueut or settlement, under s. 37 
of the Wiiterworks Clauses Act, 1S47. Jtetnh 
■poVitan Board of WorJiS v. JVew lliccr Co. 37 
L. T. 124. 

Supply to a Workhouse — Eatahility.] 

By a special act incoi’porating the Waterworks 
clauses Act, 1847, a waterworks company were 
bound at the request of the owner or occupier 
of any house to supply such person wnth water 
for domestic purposes at a minimum rate, to be 
increased if such house should be occupied by 
more than one family, and the act further pro- 
vided that a supply of water for domestic pur- 
poses should not include a supply of wmter for 
baths, washhouses, or public purposes. The 
Waterworks Clauses Act, 1847, deals Avith the 
suppty of water for cleansing sewers and drains, 
cleansing and Avatering the streets, supplying 
any public pumps, baths, or washhouses, and 
imposes a penalty for neglect to supply AAmter 
“ for the public purposes aforesaid ” : — Held, 
that a AA^orkhouse Avas a house of Avhich the 
guardians Avere owners, and the company Avere 
bound to supply them with Avater for domestic 
purposes, such supply not being a supply “ for 
iniblic purposes” AAdthin the meaning of the 
special act or of the Waterworks Clauses Act, 
1 847, and that for the purposes of the special 
act the inmates of the AAxnkhouse were to be 
treated as one family, and the rate assessed, 
accordingly. Lifflioard Union y. LUlteard 
Watorworh, 7 Q. 13. D. 505 ; 30 W. R. 202 ; 45 
J. P. 780. 

Minimum Charge.] — Ho dispute determinable 
by justices of the peace under s. 68 of the Water- 
Avorks Clauses Act, 1847, can arise as to the 
annual Auilue of premises Avhere a AA>'ater company 
are making the minimum charge AA'hich they are 
entitled to make under their special act. Colne 
Titlley Water Co. v. Treliarne, 50 L. T. 617 ; 48 
J. P.279. 

Occupation between Onarter-days — Liability 
for full Onarter's Rate.] — A w^ater company is 
not authorised by the W aterworks Clauses Act, 
1847, to charge a fall quarter’s rate for an occu- 
pation commencing betAA^een two quarter days, 
but only a rate proportionate to the period of 
occupation. Bast London Watermorhs Co. y. 
ITonllies, [1894] 1 Q. B. 819 j 10 R. 243 ; 58 J. P. 
384. 

Power to make Special Charge — Pixed Baths 
— Bomestic Uses.] — The Lambeth Waterworks 
Company is entitled, under its incorporating 
act of 1848, to make a special charge for the 
supply of water to fixed baths in private 
dwelling-houses. Waller v, Lamheth Water- 
mans Co., 63 L. J., Ch. 874 ; S B, €22.; 71 L. T. 
7o ; m J. P. 736. . ■ , , 

ii. Bersons Liable. 

Owner— Bnoccupied House not Exceeding the 
Value of Twenty Pounds.]— The respondents, 


relying on s. 58 of their private act (15 A 16 
.Viet. c. cMii.), AA^hich extended the provisions 
of s. 72 of the WatervA^orks Clauses Act, 1847, to 
houses not exceeding tlie annual Aurlue of 20/., 
claimed AAmter rates from the appellants as 
OAVTiers of certain houses under tbe annual value 
of 20/. each, for two quarters, during the whole 
' of AAdnch time such houses Avere unocciqned : — 
Held, that an owner's liability for rates under 
s. 72 of the Waterworks Clauses Act, 1847, 
ceases on the quarterly day of paymciit next 
after the house has become unoccupied, and that 
as s. 58 of the respondents’ private act merely 
extended the provisions of that section to houses ^ 
not exceeding the annual value of 201,, the 
respondents were not entitled to recover. Britlsd 
Bnijnre 3rutual Life Assuramoe Co.y. Soutliioarli 
and Vanxliall Water Co.. 59 L. T. 321 : 36 W. R. 
894 ; 52 J. P. 758. 

Notice to obtain Proper Supply — Non- 

compliance.] — A local authority caused a supply 
of water to be brought in main water pipes along 
the street in AAdiich a house Avas situate, and gave 
notice to the OAAmer of the house, under s. 62 of 
the Public Health Act, 1875, to obtain a proper 
supply and do all such Avorks as might be 
necessary for that purpose. That notice Avas not 
complied with, and the local authority did not 
exercise the poAver given to them by that section 
of executing the AVorks necessary to connect the 
house AAich the main. In an action by the Avater 
company for water-rates : — Held, that the defen- 
dant was liable, and that it Avas not a condition 
precedent to .such liability that the Avorks neces- 
sary to bring the water into the house should 
have been executed. Southend Waterworhs Co. 
Y. Howard, 53 L. J., Q. B. 354 ; 13 Q. B. D. 215 ; 
32 W. R. 923 ; 48 J. P. 469. 

Landlord or Tenant.] — In a lease of a shop 
.and basement and of three rooms on the third 
floor of the same house, the lessor covenanted to 
pay “ all rates and taxes chargeable in respect 
of the demised premises,” Water Avas separately 
supplied by a Avatoi* company to the shop and 
basement, and paid for by the tenant. In an 
action to recover from the lessor the amount 
so paid : — Held, that such a charge was a rate ” 
within the meaning of the covenant. Direct 
Spinilsli Teleqrapli Co. v. Shepherd, 53 L. J., Q. B. 
420 ; 13 Q. B. H. 202; 51 L. T. 124 ; 32 W. It. 
717 ; 48 J. P. 550. 

In a lease of a warehouse in the city of Loudon, 
the lessor covenanted to pay all rates, taxes, and 
imposition.s whatsoever, whether parliamentary, 
parochial, or imposed by the coi'poration of the ci t y, 
or otherwise howsoever, v/hich then Avere, or there- 
after might be rated, charged, or assessed on the 
said premises or any part thereof, or on the yearly 
rent, or on the landlord, owner or tenants of tlj'e 
said premises in respect thereof. W ater hu vi ng 1 )e< »i i 
supplied to the premises under the provisions (d 
the Waterworks Clauses Act, 1847, the lessees 
paid the w'^ater-rates due in respect thereof and 
sought to recover the same from the lessor : — 
Held, that such water-rates AA'ere not rates or 
1 impositions imposed on or in respect of the 
premises Avithin the meaning of the covenant, 
and that therefore the lessees” could not recoA’-crl 
Badeoek v. Hunt, 58 L. J.. Q. B. 134 ; 22 Q. B. D. 
145; 60L. T. 314; 37 W. R. 205 ; 53 J. P. 340 
— G.A. 

Sm also Latoloed anb Tbhakt (Oove- 

HAKTS). 
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.Pcircliaser of Preeliold — Mability for Arrears, 1 
—The etfecfc of 50 &: 51 Viet. c. 21, s. 4. is that a 
purchaser of the freehold of a dwelling-house is 
liable to a, personal action, at the suit of the 
waterworks company to recover arreaj’s of water- 
rate wdiieli accrued due before the <iaie of the 
purchase. Hast Lurtdiui Ok v. 

Jiellerman, [1892] 2 Q. B. 72 ; (>7 L. T. 310 ; 50 


J. P. 773, 


iii. Meeaxeryof. 


, Dispute as to AuEual Value—Bight to Sue— - 
Necessity for Decision of Justices.1— The Water- 
wvorks Clauses Act, 1847 (10 & fl VudPe. 17), 
s. 68, enacts that the water-rate shall be pa^mble 
according to the annual value of the tenement 
supplied with water, and that, “ if any dispute 
arise as to such value, the same shall be deter- 
mined by two justices.” This act iiicorporates 
the Railways Clauses Act, 1845 (8 & 9 Viet. c. 20), 
vss, 140 and 142 of which give the mode and pro- 
cedure before the justices. By the New River 
Company^ Act, 1832 (15 & 16 Viet. c. cix.), s, 46, 
which incorporates the Waterworks Clauses Act, 
1847, it is enacted that “ nothing in this act, or 
any act incorporated herewith contained shall 
prevent the company from recovering ;any sum 
of money not exceeding oOZ. which shall be due 
to them for water rates or rents, or for damages, 
costs, or expenses, by action or proceeding in 
such manner as is by law provided for the 
recovery of debts not exceediiig 50Z.'’ : — Held, 
that where a bona-fide dispute arises as to the 
annual value, the company must, before they 
can sue for the rate under s. 46 of the special 
act, obtain a decision of justices on that dispute 
under s. 68 of the general act. Nmv JDcer Co. v. 
Mather. 44 L, J., M. 0. 105 j L. R. 10 C. P. 442 ; 
32 L. T; 658. 

By a borough improvement act with regard 
to the supply of water, it "was provided' that, 
“ The following acts and parts of acts (so far as 
they are applicable and not inconsistent with 
this act) shall be incorporated with this act (that , 
is to say) : The Waterworks Clauses Acts, 1847 
and 18*63 (except the provisions thereof with ; 
respect to the amount of profit to be received by ; 
the undertakers when the waterworks are caiuied ' 
on for their benefit).*’ The WaterW'Orks Clauses ' 
Act, 1847, s. 68, provides that the rates are to be 
paid according to the annual value, and if any 
dispute arise as to such value, the same shall be ; 
tlctermined by two justices. The same act, in a i 
series of sections (75 to 84), provides for the i 
amount of profit to be received by the under- 
takers when the waterworks are carried on for 
their benefit : — Held, that s, 68 of the Water- 
works Clauses Act, 1847, was not incorporated 
in the borough improvement n-ct, and tliat the 
settlement by two justices of a dispute as to 
value was not a condition precedent to the 
plaintiffs right to bring an action for an over- 
charge. Slater v. Burnley Corporation^ 59 L. T. 
636 ; 36 W. R. 831 j 53 J. P. 70. 

Jurisdiction of Justices,] — Upon the 

hearing before justices of a summons to enforce 
payment of a water-rate made under a local act 
mcorporating the Waterworks Clauses Act, 1847, 
the justices liave power, under s. 68 of that act, 
to determine a dispute as to the annual value 
of the premises rated. It is not necessary to 
their jurisdiction before making an order for 
payment- of the rate upon such summons that 
the dispute should have been previously deter- 


mined in a separate proceed! ue: before justices. 

Mirer Co. v. Mather (L. K. 10 C. ‘P. 442) 
distinguished. ^ Bm r. Ahergmemiy Imprvw^ 
meiit Co oim. ml on£rs, 55 L. ■J.. M. ■ G. 25: 16' 
Q. B. U.'IS 53 L. T.- 728,: .34 W. B. 105";- 50 
; J. 165. 'See Colne Valley Water Co. y. 
/(!rtr?^c,;.supra,. eol. 2;027. ' ■ ' ' 

Broeeediags before Justices — C'omplaint — 
Limit of Time.]— The proceedings before justices' ' 
to recover water-rates unrler the V,%ter works 
Glauses Act, 1847, constitute p. complaint ” 
withiri.-the meaiiing of s. 1 of. dervis'* Act, and ■ 
the order made by justices is an “order for the. 
payment of mone}'” within the meaning of the 
same sec Lion ; Midi pioceedings, therefore, niiist, 
under s. ] 1 of rfcj'vis’ Act. be commenced witiiiii 
six mouths fi’tan the tiiiie the rates became due. 
Bart London Water ioorlir Co. y. Charier. 63 
L. J., AL 0. 209 ; [J894] 2 Q. B. 730; 10 R. 
435 ; 71 L. T. 200 ; 42 W. R. 702 ; 58 J. P. 764. 

Need for Formal Demand.] — In the 

absence of facts from which it can be inferred 
that a person liable to pay a water-rate wa.s 
ignorant of the amount of sucli rate, proof of a 
formal demand is not a condition |>recedent to 
the right of the water compan 3 ^ to apply to a 
magistrate for an order under s. 140 of tlie 
Raiiwa 3 "s Clauses Act, 1845, for payment of such 
rate. Bart London Watorworkr v. Kt/Jf'ni. 64 
L. J., M. C. 32; [1895] 1 Q. B. 55; 15 R. '38; 
71 L. T. 615 ; 59 J. P. 405. 

Bight of Distress — Power under Private Act— 

' Subsequent Public Act.] — A inivatc act passed 
' in 46 Geo. 3, gave tlie ‘AVest Middlesex Wator- 
I works company power to levy a distress on 
default of })ayment by consumei's of waiter of 
tlie water-rates mutualiy agreed upon in accord- 
ance with 46 Geo. 3, c. 119, s. 59. By an act passed 
four years later the company was empowered to 
charge a reasonable amount for the "water, but 
thei’e was no express enactment as to the 
mode of recovering that amount. Subsequently 
to the Waterworks Clauses Consolidation Act, 
1847, another private act, 15 & 16 Viet, clix., 
was passed in part incorporating that act, but 
expressly stipulating that, “ except as by this 
act is expressly provided, this act or anything 
therein contained shall not repeal, alter, iii- 
te 2 .'pret, or in any manner aifoct any of the pro- 
visions in force "at the commencement of this 
act, of the recited acts, or any of them ; and, 
except only so far as is requisite for the execution 
of this act, all those provisions, aiid all powers, 
privileges, exemptions, and immunities of or for 
the benefit of any person or corporation thereby 
respectively created, conferred, or saved shall be 
and continue as valid and effectual as if this act 
had not passed.” The act of 46 Geo. 3 was 
therein recited. The company issued its war- 
rant of distress on the plaintiff’s premises, and 
he brought an action for illegal distress : — Held, 
that the power of the company to distrain was 
not taken away either inferentially by the 
Waterworks Clauses Consolidation Act, 1847, or 
expressly by the subsequent private act in- ' 
corporating that act. Mleluirdr y.Wert Mlddle- 
ress Waterworlis Co.. 54 L. J., Q. B. 551 ; 15 
Q .B. D. 660 ; 33 W. R. 902 ; 49 J. P. 631. 

Completion of Works.] — To an action for 

breaking and entering the plaintiff's miU and 
taking his goods, the defendants pleaded a justi- 
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fication under a local act of parliament ; that 
they, as coniniissioiiers under the act, completed 
one of three reservoirs mentioned therein ; that 
the mill was heneftted by the supply of water 
therefrom ; that a rate was made ; and that the 
trespass was committed, and the goods ■ were 
taken as a distress for nonpayment of the rate. 
The plaintifl: replied that only one reservoir had 
been completed. The act enacted, ‘Hhat no 
rate shall be levied or assessed, until the 
reservoirs^ shall be actually made and in use, and 
water supplied therefrom”: — Held, that the 
comidetion of one reservoir entitled the com- 
missioners to levy a rate on the class of persons 
mentioned in the act actually benefited by it ; 
and, therefore, that the plea was good. Side- 
bottom Y. Glouoj^ Meserwlr Commmiom)% 1 
;Ex. 611— Ex. Oh. 

Overcharge — Becovery Back — Compulsory 
Payment.] — The defendants, as sanitary an- 
tbority for the borough of B., had demanded 
from the plaintifi and the plaintiff had paid, a 
water-rate of 8^. 4r?., such rate being 

calculated on the “ gross rental ” of the plaintiff’s 
premises. The plaintiff, contending that such 
rate ought to have been assessed on the “ rate- 
able value” only, brought an action in the 
county court to recover the difference overpaid. 
The defendants had no power to distrain for the 
rates, but they had a power to stop the water 
supply for non-payment ; they had not stopped 
the water siippl^p and had n.ot threatened to do 
so. The county court judge held that the pay- 
ment was not a voluntary one, and could be 
recovered back, on the ground that the de- 
fendants had a power to stop the water supply : 
—Held, that the payment was a voluntary one, 
and could not be recovered back. Slater v. 
JBurnley Corporation^ supra. 8. P., another case 
. of the same name, 53 J. P. 535. ' 


E. INJUBIES BY WATEB. 

Liability for Storage — General Principle.] — 
If a person brings on his own land any matter 
which, if it escapes, may prove injurious to his 
neighbour’s property, such as a large body of 
water, he is liable to make compensation for 
any injury that may accrue from its escape out 
of his land ; and it is no defence, if it escapes 
and causes damage to his neighbour, that the 
injury was caused without any default or neg- 
ligence on his part. Uylu-mh v. Metcher, 37 
L. J., Ex. 161 ; L. B. 3 H'. L. 330 ; 19 L. T. 220. 
Affirming 12 Jur. (K.S.) 603 ; 14 W. B. 799 — 
Ex. Ch.^ 

A. was the lessee of mines. B. was the owner 
of a mill standing on land adjoining that under 
which the mines were w^orked. B. desired to 
construct a reservoir, and employed competent 
persons, an engineer and a contractor, to con- 
struct it. A. had worked his mines up to a spot 
where there were certain old passages of disused 
mines ; these passages were connected with ver- 
tical shafts which communicated with the land 
above, and which had also been out of use for 
years, and were apparently filled with marl and 
the earth of the surrounding land. Ho care was 
taken by the engineer or the contractor to block 
up these shafts, and shortly after water had been 
introduced into, the reservoir it broke through 
some of the shafts, fiowed through the old pas- 
sages and fiooded A.’s mine : — Held, that he was ■ 


entitled to recover damages from B. in respect of 
this injury. Ib, 

. Tis major,] — One who stores water on his 

own land, and uses all reasonable care to keep it 
safely there, is not liable for damage effected by an 
escape of the water, if the esCcUpe is caused by the 
actof Godor vis major; e.g., byau extraordinary 
rainfall, which could not reasonably have been 
antici]>ated, although, if it had been anticipated, 
the effect might have been pi'evented. XielioU 
V. Marsland. 46 L. J., Ex. 174 : 2 Ex. D. 1 : 35 
L. T. 725 ; 25 W. R. 173—0. A. 

Tanks in India — Immemorial Bights.] 

— The pidncipie that if a man brings and accu- 
mulates upon his land anything whicli, if it 
escapes may cause damage to his neighbour, 
he does so at his peril, is not applicable to the 
case of water stored in tanks in India, which 
have existed from time immemorial, and arc 
preserved and repaired by the landowners Iw 
reason of their tenure, as essential to the welfare 
and existence of the i^eople, , Madras Ihj, v. 
Carvetinaf/aram {Zemindar')^ 30 L, T. 770; 22 
V\h E. 865— r. 0. 

• Damage caused by Public Authority in 

Lawful Exercise of Powers.] — The defendants, 
under the powers conferred upon them by the 
Metropolis Local Management Act, 1855 (18 <k, 
19 Viet. c. 120), ss. 135, 136, constructed, and 
properly constructed, a sewer having its outfall 
at Deptford Creek, a little above the plaintiff’s 
coal wharf, with water-gates, which it was the: 
duty of the person in charge of them to open 
when the water within them became eight feet 
deep, — a depth which ■was reached only in heavy 
rainfalls. On the 29th of August, 1879, there 
was an exceptionally heavy rainfall, and it 
became necessary to open the water-gates to 
prevent a large district from being fiooded. 
This having been done, and the rain increasing 
in violence, the rush of water from the sewer 
carried away a portion of the plaintiff's wharf, 
with a barge moored thereto and a quantity of 
coals deposited therein and thereon : — Held, 
that the injury complained of was occasioned 
by the opening of the water-gates, and not by 
the act of God, and therefore the defendants 
were prima facie liable for the damage done, 
udthin the principle of Bplauds v. Fletcher 
(L. B. 3 H. L. 330) ; but that, as they were a 
public body acting in the discharge of a public 
duty, and as that -svlnch happened was only the 
inevitable result of what parliament had autlio- 
rised them to do, they were not liable. BLvon 
v. Metropolitan Board of Worhii, 50 L. J., Q. B. 
772 ; 7 Q. B. D. 418 ; 45 L. T. 312 ; 30 \V, E. 83 : 
46 J. P. 4. 

Injury by Canal Company — Injuria 

! absque damno.] — The ])laintiffs, owners of 
i collieries, sued the defendants, proprietors of 
a canal constructed under an act of parlia- 
ment, for damage caused to their mines hj 
water which overfiowed from the canal into a 
brook, and thence into the mines. They also 
in the alternative claimed to be entitled to a 
mandamus for the summoning of a jury to assess 
compensation for the same injury, as being one 
caused by the ‘v^mrks wdrich the cajial company 
were authorised to construct and maintain. It 
was found in the special case stated by an 
official referee, that on the occasion of an exka- 
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orilmary rainfall the defendants oppnod a sluice ; TO&*°Uable uTdamages 

and discharged from the canal I • and that, although 

more water than the laiier was able to carp’’ offi^ > toi neg ^ an act of iiud, 

the consequence being that the brook oyerfiowed not free^the company from its iia- 

iuto the plaintiffs mines. 3t was found, fur thp, , lay^ ^ it of the 

that if 4o sluice ha<l not been so openod iLSy Spe^eZas eicclnsiv 

canal bank would shortly have bupt that j damage bevond its control, it 

adjacent country and the plamtiffs mines would ; entitled to a proper dediiotioii in that 

have been iuundated ; that the coni-se which tvould be entaUed to aj 

the defeudaiits adopted to avert such a catas- ; r«^ xS D.-l: 

trophe was a prudent one, aud the onlj cftectudl MimoeL . j 

one which child have been adopted in the | Co 3 Cli. D. o03 , dJ i.. 

ciucrgeiiey ; that so far as the ])lain tiffs mines ■. O. A, 

were/ concerned Die opeuing of the sluice Ttitf^rfpiine’ with Bank-— Threatened Inunda- 

thcni. to be Hooded some hours tion 1— Commissioners of sewers are entitled to 

would otherwise have been, but that no add i- 'J ,vniiwav com panv by injunction until 

tional damage was caused thereby o the plam- natural<lc- 

tuts, the inumlation being niCYitnblcb^ "it a protection to the 

of the excessive f enunuw from the inundations of a tidal 

mulation of water Held, iipon these tin dm»., witbiri the sniweY of the commissioners; 

that even assuming the defendants act ] ’ . ' withstanding a purchase by the 

been a wrongful one, it w’as mjuna absque " « the uumoiq 

damno, and, therefore, not a ground of powers, of the spot in question. 

Held, secondly, that the compensation clauses ot md Sonth mde^ Umonlly., 

the acts of parliament did not ap^y to such a | W V'JSl. 

case. Thoma, v. Birofuif iaoi 0»uil to., -tJ j 1 Hem. &- ,k’db-F; and walls. &c.,” by tidal 
43 L. T, 435 ; 4o J. Ik 21. 


case. Thomas 
L. J., Q. B. 851 


*p'"«-i J P n ■’ SeZle,tliaV“ banks and walls, te.,” by tidal 

:. B. Sol ; 1.1 L. d. 4.1o , lo J. 1 . -1. navigable rivers, as well as by the sea coasts, 

liability of Conservancy Commissioners are inducted in 3 & 4 ^V ill I) o. ..... 


JUia.UAAAl<Of Wi. vwajsuw* » 

---Damage to Lands adjoining declaimed Lands. J 

— See Bnmlett v. Teea Conservanoy Conimts- 
ii'lmers, supra, col. 1901. 


Liability of Adjoining Owner.]— The de- 
fendants possessed a reservoir wdth sluices con- 
nected with a main drain or watercourse, trum 


“pYoh^t to mSain a channel &r canymg off X rora 

tater, and neglecting to do so factually, aie fYi^f XsoT above the defendants’ premises, 
responsible for damage done to the Xi nf an obstruction in the drain below them, 

lancl by reason of the banks giving way after an ancl of “ X.Xfthrok'h the sh.ices into the 

unusual rainfall, although othei peisons . _ /irfendants’ reservoir and so cause an overflow 

bound to keep the out et ot the channel ol cei- Xintiffs land. In an action 

tain dimensions had failed to perform thui duty , f thereby it was shown that the 

and had thereby occasioned an increase of wato “““ 

in the channel, withont which ts banks X^Urvoir. or knowledge of the cir- 

not have given way. fi-armeii y. C. 3. j which caused the overflow, and that 

nkr T i081. te dTslnices were maintained so as to preveid over- 

(2f.S.) 992;’ 10 L. l;02i , vi . . niider ordinarv circumstauces — Held, tbat 

also cases^imtQ^ cols. 1921, et seq. defendants were not liable. Box v. 

Breach of Statutory Ohligation— Height of 48 L. J-> ^ '** . *1^. T. 9i , 

Bank.]— A dock company, ’whicli was empo^vmed \\ . L. 4 . 

by act of parliament to Injuries caused by Precautions against Plood.1 

dock and works according to the l®7<q^ i ec ^ j extraordinary Hood arising from natural 
on the deposited sections, constiuc ec. J, .« • Z --.q^sieq is a common enemy, against wdiich a man 
commnnioatiiig with the Thames knl- of lias a right to protect his own property, although 

channel, the height of “feSon tee SgeinLted by the flood upon his neigh- 

which and of the dopky Y The Siur be thereby increased, providal he does not 

to be 4 ft. above Tnnity high-watei mark. The “ ^ the natwal outlet of a ratural 

natural level of the v. X. 44L. J.,E:i. 15 ^ 

was some 8 ft. below Trinity high-water maiK . „ , . T,y_ e. 60. 

and the river was kept from XbOT? Trinity ^Beasonabie kfishness is permissible in a man 

who tries to P-tect M from a common 
high-water maiK. xnc -hoiZv the cuemv. such as is a flood, lo. 

its retaining bank to Z ^nark ^ A mlway company owned a canal nem- a river, 

height of 4 ft. above l"“‘YZ^!^arfteeZtei which did X communicate with it. Owing to 

An extraordinarily high tide took pla , , heavy rains the river overflowed ite banks, and 

rising to 4 ft. 5 in. above high-water maik, ana nea 1 fearing that the water 

the water in the dock overflowed the bank and the the canal, and, by 

. damaged the property of "neld’ causing it to overflow, injure the warehouses of 

In anVtion for clamap by the lato .^Hdd, causmg^^^ 

that the company was liable to m-iintaln made in the banka of the canal with the object 
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of the planks, rose to a higlier level than it would 
otherwise liaye done, and ultimately overflowed 
its banks, doing substantial damage to a mill 
situated on the bank of the canal, which would 
not have been done to it if the planks had not 
been made use of by the manager : — Held, that 
the railway company was not liable to the owner 
of the mill for the damage so caused, as they had 
only sought to protect themselves from a common 
enemy. It, 

By reasoii of an unprecedented rainfall, a 
quantity of water was accuniiilated against one 
of the sides of the defeudauts’ railway embank- 
ment, to such an extent as to endanger the 
embankment, when, in order to protect their 
embankment, the defendants cut trenches in it 
by whicli the water flowed through, and went 
ultimately on to the land of the plaintifl:, wdiich 
was on the opposite side of the embankment and 
<at a lower level, and flooded and injured it to a 
greater extent than it %vould have done had the 
trenches not been cut. In an action for damages 
for such injury, the jury found that the cutting 
of the trenches was reasonably necessary for the 
pretection of the defendants’- property, and that 
it ■was not done negligently : — Held, that though 
the defendants had not brought the water on 
their land, they had no light to protect their pro- 
perty by transferring the mischief from their 
own land to that of the plaintifl, and that they 
were therefore liable. Wlmlley v, Lmicmliire 
mill TorhsMre Ry., 58 L. J., Q. B. 285 ; 18 
Q. B. B. 131 ; 50 L T. 472 ; 32 W. B. 711 ; 48 
J. P. 500—0. A. 

S’looding adjoining Hines-— Working by 
Owner.] — A canal company was authorised to be 
formed under the provisions of several acts of 
parliament. They had also, by a provision of the 
same statutes, the option of, purchasing adjoining 
coal mines on receiving notice from the owner 
that he was about to work them. An adjoining 
coalowner, having given the statutory notice, and 
the company having refused to purchase, pro- 
ceeded, as he had a right to do, to work his mines 
in the usual and proper manner, and thereby water 
from the canal flowed in and drowned his mine. 
The company was guilty of no actual careless- 
ness in the management of the canal, unless it 
was carelessness to allow- the water to remain in 
it while the mines were being worked ; — Held, 
in an action by the adjoining coalowner against 
the company for negligent management of the 
canal whereby damage resulted to his mine, that 
the action was not maintainable, inasmuch as 
■the Injury cpmplained of resulted from the legi- 
timate exercise by the company of statutory 
powers. Run^ V; Birmi-nghdm Canal Jfaviga- 
turn, 42 I^. J., Q. B. 34 ; L. E. 8 Q. B. 42 ; 27 
L. T. 683 ; 21 W. E. 266— Ex. Oh. 

Held, also, that the. cuvner was entitled to com- 
pensation under the acts. Jh 

Injuries arising from Lawful Act.]— A 

mine-owner will not he liable to the owner of 
an adjacent mine for- injury occasioned to such 
adjacent mine, where such injury proceeds from 
natural causes, in themselves beyond his control, 
though his own acts may have conduced to pro- 
duce the injury, if his acts have only been those 
of the proper and ordinary working of his own 
mine, without default or negligence. Smith v* 
Mmyrme, 4/ L, J., lx. 4 ; 2 App. Oas. 781 j 37 ^ 
L. T. 867 ; 26^ W. E. 88— H. L. (1.) 

But when for his own convenience he does < 


, something, e.g. diverts the course of the stream, 
. he must take care that the new course provided 
. for it shall be suflicient to prevent mischief from 
, an overflow, so that even if that overflow should 
, be directly and mainly occasioned by an act of 
. nature, his own conduct in not so forming the 
■ new and diverted course for the stream of form 
and of sufficient capacity to carry ofl an acci- 
dental overflow of water, even of an exceptional 
kind, will be matter for consideration in deter- 
mining the question of his liability. Ih, 

A.’s mine was flooded by water which had, 
after an unusual rainfall, accumulated in an ex- 
cavation made by B. on his land, and had 
escaped thence through his mine into A.’s, which 
was situated at a lower level : — Held, that, 
although B., in making the excavation, had no 
intention of collecting water therein, and al- 
though he had provided an outlet for such an 
amount of water as might be looked for in 
ordinary seasons, he was liable for the damage 
sustained by A. Ib. 

A. and B. occupied adjoining collieries. A. 
predecessor of B., but with whom he had no 
privity, committed a trespass, and made holes, 
called “ thyrlings,” in a barrier (of coal belong- 
ing to A.) which separated the two collieries. B. 
in working his mine broke down a seam of coal 
of his own, and the consequence was that the 
water flowed from his mine into A.’s through the 
thyrlings : — Held, that there was no duty on B. 
to prevent the water from flowing from his mine 
into A.’s mine. Smith v. KenTich^ 7 0. B. 515 ; 
18 L. J., C. P. 172 ; 13 Jur. 362. 

Percolation.] — A man who places an artificial 
mound upon his property and thereby causes 
rain water, percolating naturally, to come on to 
the property of his neighbour, is liable to the 
latter in respect of damage so caused. 
man v, ISForth-JCmtevn Ry., 47 L. J., C. P. 368 ; 
3 G. P. D. 168 ; 38 L. T. 339 ; 26 W. E. 489. 

A statement of claim alleged that the surface 
of the defendants’ land had been artificially 
raised by earth placed thereon, and that in 
consequence rain water falling on their land 
made its way through their wall into the ad- 
joining house of the plaintifl, and caused sub- 
stantial damage :• — Held, that the statement of 
claim disclosed a good cause of action. Ib. 

A. allowed water to collect in the cellar of his 
house. The water percolated through the groumi 
and injured the cellar of the adjoining house 
belonging to B. : — Held, that B. had a right 
of action against A. in respect of the injury so 
done. Rallard v, Tomlmson (26 Cb. 1). 194) 
dissented from. Snow v, Whitehead, 53 L. J.. 
Ch. 885 ; 27 Gh. D. 588 ; 51 L. T. 253 ; 33 W. R.' 
128. 

Compensation — Company with Statutory 

Powers.] — A company with statutory powers 
suflered water to percolate from their canal into 
an adjoining mill and cause damage* Such per- 
colation arose in the first instance from a sub- 
sidence of the land caused by the working of a 
mine-owner under both the canal and the mill, 
and could not have been foreseen or prevented 
by the company by any reasonable meaiis at any 
reasonable cost : — tield, that the canal company 
were nevertheless guilty of negligence in not 
making good tflcMamage when it occurred, and 
must pay compensation to be assessed as pro- 
vided by the canal act, but that it was not a 
base for granting an injunction against the com- 
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jmny to ros^raio ilio perr-olalioii o£ water. 

r. 3hnieltp.stpi\ Hlie^Vrid ami L'niPoh(i<?('h‘e 
Ilf/., 57 L. J.. Ch. 153 ; 35 CIi. .D. 525 ; 57 Ij. T. 
11M ; 35 W. ll. 32S. 

Water Underinming a Wall— Action 1>y Suc- 
cessor in Title.;— Tlw })]aiiitiiT. in 1^22. hud a 
rcamiiu'le]' in foe in a whari* tjxpeetaiit on n, ten- 
nuoy for life (jf bis fat nor. Th*' defendants, in 
that y(:a]', du,! 4 ‘ Oiir of tiieir <loeKj wiiich was 
rofUigiKHis. ;uid tiie uauer llierelty inideriidned 
the wall uf liic wharf, fn 1.S23, ihe plaintiff s 
father (licfL ; anrl, in LS2i, the act inn of the 
water on tiie wall laid underniinc<l ii su far that 
it fell : — [feld, that the plaintiff laid a right of 
action against the defendants, although riioy liad 
done no act since the dealh of the jdainliff’s 
father, by which the plaititilf came into posses- 
sion of the frecbohl of tlio wharf. 657 /cm v. 
Baldiiujton^ 1 Car. & ?. 511 ; E. k M. UU. 

Adjoining Premises—Arrangement for Com- 
mon Benefit-Absence of Hegligence.] — Where 
damage results to an occupier of hind from water 
or other injinious matter collected on adjoining 
land, no action lies if the occupier of the land 
upon which the injurious matter is collected can 
show that the damage resulted (i.) from the act 
or default of some third fjarty, or (ii.) without 
wilfulness or negligence on his part, whilst using 
his land in an ordinary and reasonable manner, 
or (ill.) without negiigence on his part, the 
injured party consenting to what was done, or 
(it.) from water or other injurious matter, which 
was stored for the common benefit of both parties. 
Where the rain water from the plaintiffs and 
defendanfs adjoining roofs drained on to the 
roof of the defendant’s area, and, so down a pi])e 
into the deifendanf s, drain, this arrangement 
being with the assent and for the benefit of both 
parties, the defendant is not liable, in the 
absence of negligence on bis pa,rt, for damage 
arising to the plaintiif’s premises from an ae- 
cumalation of water on the area roof owing to an, 
obstruction in the pipe. Oill v. Edoiun-, 15 
E. 113, Ii. ; 72 L. T. 570— G. A. 

Escape of Water in Houses — Liability for.] — 
When the owmer and occupier of a building lets 
the lower fioor to a tenant, and remains Iiimself 
in occupation of the upper floors and roof, he is 
under no liability to the tenant, to make com- 
pensation for damage done to this lower floor by 
an escape of water from the roof caused by an 
accident (such as a rat gnawing a hole in a 
water-pipe), which could not have been prevented 
by the exercise of reasonable care and vigilance. 
Carstalrs v. Ta-f/lor, 40 L. J., Ex. 129 ; L. E. 6 
Ex. 217; 19 W. 'll. 723. 

A. occupied for business purposes the ground 
fioor and B. the second fioor of the same house, 
as tenants from year to year. There was a 
water-closet on B.’s premises to which he alone 
had access. After the respective premises had 
been closed on a Saturday evening, wmier per- 
colated from the water-closet through the first 
floor to A.’s premises and caused damage to his 
stock in trade. The overflow of, water was 
owing to the valve of the supply pipe to the pan 
having got out of order, and the waste pipe being 
choked with paper. The defects could not be 
detected without examination, ^nd E, did not 
know of them and was guilty q£ no" negligence : 
— Held, that there was no obligation on him to 
keep in the water at his peril ; and that he was 


not liable to A. for the damasre. v. Feiile'^h 

41 L. fi.. Q. B. 270 ; L. E. 7 'Q. B. 651 ; 26 L. T. 
966. 

The defendants owned ii house abo^'C the 
plaintiif s shop. Owing to the lid of a cistern on 
thedefendarits’ premises hririg so arrangcfl ihnt 
the ballcock vroiild nnt act, and to the pipe of 
the sink being stop|'>cd u]), the water overflowed 
an<l did damage to tlio plaliiiiirs shop. There 
was no satisfactory evklonce to show how (he 
cistern had been interfered wiih '-field, that 
there was nothing to show that the defenrlarits 
had been guilty of negligence ; that the prin- 
ciple of y.Bfflamts (37 L. J., Ex. 161) 

did not apply, and therefore that there must ])e 
judgment for the defendants. Jlhlfe v. Inud 
rmd Tloih^e Propertf/ (hnporafh)ft, 3 Times L. 11. 
667.." ■ 

The })Iaintiifs and the <kfl’endant oeeujjied 
adjoining houses, between which there was no 
party wall, ^i'he former sued the latter in the 
county court for damage to their premises by 
wat or flowing from the defendant’s premises to 
theirs through a defect in the pipe which sup- 
plied him with water from the iieighLouring 
waterworks. The county court judge fonml ns a 
fact tliat defendant had not been guilty of 
negligence, entered a verdict for him, assessed 
damages at l(t6, and gave plaintiffs leai’e to 
appeal : — Held, that he was right, the damage 
caukxl being damnum sine injuria. Siittim v. 
Card, W. N. [18.S6] 120, And see Snow v, 
Wiitelmidi siipra. 

Liability of Master for Act of Servant 

— Scope of Authority.] — Tlie plaintiffs occupied 
premises beneath the offices of the defendants, 
who were solicitors. One of the defendants had 
a room of the offices, and in it was a lavatory 
for his own use exclusively, and his ordei-s were 
that no clerk should come into his room after he 
had left. A clerk went into the room to wash 
his hands at the lavatory after his employer had 
left, turned the tajN and negligentlj^ left it so 
that water flowed from it into the plaintiffs’ 
premises and damaged them. In an action for 
negiigence : — Held, that the act of the clerk 
was not within the scope of his authority, or 
incident to the ordinary duties of his employ- 
ment, and that there was no evidence of negli- 
gence for which- the defendants were liable. 
Ste-veufi V. Wof^d/ward, 50 L. J., Q. B, 231 ; 6 
Q. B. D. 318 ; 44 L. T. ,153 ; 29 W. E. 506 ; 45 
J. B. 603. And see Muddman v, *S'w/YZ[,60 L. T. 
708 ; 37 W. E. 528 ; 53 J, P. 518. 

Erozeu Water — ^WasMng of Van in a Street,] 
—B. washed a van of his on part of the street 
opposite his coach-house, and the water so used 
ran along the gutter of the street for about 
seventy feet down to the corner of another street, 
where, meeting an obstruction, it acemnulated 
and extended Wer part of the roadway, instead 
of going into the sewer, and there being a 
frost at the time it became frozen over. The 
cleaning a van in the ^ street was -an offence 
under the Metropolitan Police Act (2 & 3 Yict. 
c. 47), s. 54, sub-s. 1, but B. was not shown to 
have known of the obstruction, and if he had 
cleaned the van in the coach-house , the water 
would also have gone into the same gutter : — 
Held, that B, was not liable for damage caused 
tb a horse by slipping whilst passiiig over the 
frozen water at the corner,, as such damage was 
too remote, and was not the immediate and 
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proximate caiise of liis act»' Stmom 

^T'E: j.ro: 

486 *, 20 W. K. 584. ' ' ' ' 

Threatened Injury- 

—A. sold a piece ol land to'S*i and ^venant 
for quiet ciijopnent. Afterwards,, A. raised the 
level, by three* inches, of a brook- rtmhing past 
Fl.’s grounds, through his, A,’s property Held^ 
that this was not a proper’ subject of complaint 
for the inlTerference of a court of equity.. In- 
gram Y. Mor&bfa/t^ 38 BeaY.' 49. 


such accumulation and consequent increase of 
flow',- they had aggravated the servitude of the 
lower laStd, and to that extent liad no right to 
deuiand'a free course for the water sent down 
by them. Having insisted on their right to the 
existing flow, and” refused to allege and prove 
a cisc for relief pro tanto, their sTiit was tlis- 
missed with costs. Ireehetfe h. La Ctmpiujnje 
Munufewturibre de St. TJyae'nitlu^ 5.8 L. J., lb C. 
,20.; 0 App. Cas. 170 ; 50 L. 1\ 62— -P. C. 


' Measute of' ' Damages. ]—fe Damages. 



J. H. 


’watermen. 
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